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Freedom of information
and universities — in the courts’

Emplicit in the views expressed . . . is a fundamental assumption that,
if any change in the University’s Ph.D. examination system is to be
made, it should not be imposed upon the University from outside but
result from the University’s free choice after it has fully considered the
matier. That pssumption is . . . inconsisient with the requirements of the
FOI Act. (The Administrative Appeals Tribunal in Healy and AN,

The days when universities could be seem as . . . independent fiefdoms

of opinionated academics are drawing te 2 clese. {The Hon. Justice
M.D. Kirby CMG, Chancellor of Macouarie University)

{raham Greenleaf
Faculty of Law,

University of New South Wales

Universities and colleges in Australia
are beginning to appreciate the implica-
tions of freedom of informatiou legisla-
tion for their operations, prompted in
part by a number of cases concerning uni-
versities under Commonwealth and Vic-
torian freedom of information legislation.
Similar legisiation has been proposed in
other States. The Commonwealth Privacy
Bilt 1986 and associated legislation, if
epacted, will introduce substantial new
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rights and amend existing freedom of
information legisiation. Of the elements
of the ‘new administrative faw’, these are
the newest.

The Commonwealth enacted Aus-
tralia’s first freedom of information (Fol)
legislation, the Freedom of Information
Act 1982 (hereinafier FOJA4)?, Victoria is
the only State t¢ have introduced Fol
legislation (hereinafter Vic, FOIA)Y,
although the New South Wales Govern-
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ment introduced a Bill in 1983 (here-
inafter NSW FOIB).

Tertiary education institutions have
reasons for concern regarding this legisia-
tion, because it is drafted with govern-
ment Departments and government
trading corporations primarily in mind,
not teaching or research institutions.
Uuiversities and colleges have many func-
tions common (o other agencies subject to
Fol: managemen: of properiy; recruit-
ment and supervision of administrative
staff; health and salety concerns; finan-
cial matters etc. All of these functions
may result in the creation of documents
which are subject to Fol requests. The
problems that such requests raise will be
little different from those faced by any
large instrumentality, and just as various.

However, there are certain functions of
universities and colleges which, while cer-
taiuly not unigue, are unusual enough to
deserve special consideration. These in-
ciude the mainienance of student educa-
tional records, student assessment

methods, the promotion system  for
academic staff, the organs of academic
government at all levels, and research ac-
tivities (both applications and work in
DICETEsS).

This articie surveys the main Fol cases
in which institutions of higher sducation
have been parties, to illustrate the effect
that Fol is having on some of these ac-
tivities of academics and academic
administrators. Such a case-oriented ap-
proach will not provide comprehensive
coverage of all the Fol issues, or cases,
which could be relevant to academic in-
stitutions, but shouid serve to give those
unfamiliar with Fol an insight into the ap-
proach that tribunals and Courts have
taken toward academic institutions in the
implementation of Fol. The discussion
concentrates on the Commonwealth
FOIA, with references to Victorian
developments where appropriate.

The following aspects of the activities
of academic institutions are discussed:
Student records; Assessment methods;
Academtic promotions; Research applica-
tions; Research in progress; Academic
government; Amendment of personal
records; ‘Documents of an agency’; and
The deliberative process exemption.

The main Fol cases which have involv-
ed academic institutions are discussed
under the aspect of academic activities to
which they are most relevant. These cases
include: Re James and the Australian Na-
tional University; Re Healy and the Aus-
tralian  National University;, Hart v
Monash University; Re Ascic and Aus-
tralian Federal Police; Re Wertheim and
the Department of Health; Re Baueris
and Commonwealth Schools Commis-
sion, Department of Education; Re Burns
and the Australian National University
{No 2}); Re Setterficid and Chishalm In-
stitute of Technology, Re Horesh and
Ministry of Education; and Re Burns and
the Australian National University (No
i).

Basic principles of freedom of
information

For those unfamiliar with Fol, a sum-
mary of basic principles and principal sec-
tions follows. Much of the subsequent
discussion of cases assumes recognition of
the different exemptions under the FOI4
and Victorian FOIA.

The basic concept of freedom of
information is that every person should
have a right to obtain access to all
documents of government agencies,
without having to show a reason or in-
terest which justifies their obtaining such
access, unless there is good reason to deny
them access, In other words, the onus is
on the government to show why access
should be denied. Such an approach to
government documents was foreign to
Anglo-Australian law. and administration

unti] the Commonwealth FGL4 of 1982,
which was partly inspired by United
States precedent’, The Act was soon
amended by the incoming Laber govern-
ment, implementing some of the recom-
mendations of a2 1979 Reper® of the
Senate Standing Committee on Con-
stitutional and Legal Affairs, particulariy
in reducing the scope of some of the
exemptions to access. At present, that
Committee is Te-reviewing the Act after its
first three years of operation. It has con-
cluded its hearings and is finalising its
Report.

Right to access Every person has a legally
enforceable right to obtain access to a
document of an agency, other than an ex-
empt decument’. Such a prima facie right
does not depend upon the person having
an interest in obtaining access, or a reason
for so desiring®. This contrasts with other
legal rights the enforcement of which may
incidentally provide a person with access
to documents, but only because access to
the document is necessary for the protec-
tion of some other right or interest?.

‘Agencies” Universities and colleges of ad-
vanced education are included among the
agencies covered by the Commonwealth
and Victorian Acts, as well as the NSW
Bill'Y, The FOIA only covers the Aus-
tralian National University and the
Canberra College of Advanced Educa-
tion, as only they are established by Com-
monwealth legislationt?!.

‘Documents’ Access is limited to
‘documents’!2, but a request may relate to
all documents of a specified class, kind,
or subject-matter if its satisfaction would
not substantially and unreasonably divert
the resources of the agency from its other
operations'3,

‘Document of an agency’ Only a ‘docu-
ment of an agency’ is accessible, which
means a document in the possession of the
agency ‘whether created in the agency or
received in the agency’#¢.

¥d documents A document is exempt if it
became a document of an agency more
than five years before the FO/4 com-
menged (i.e. before 1 December 1977},
unless it contains information relating to
the personal affairs of the applicant, in
which case there is no time limit!s.
Exempt documenis Of the categories of
exempt documents specified in the FOIA,
5s33-47, the following exemptions are
most likely to be applicable to universities
and colieges:

2 Deliberative process If documents con-
tain opinion or advice for, or record the
deliberations of, the deliberative pro-
cesses involved in the functions of an
agency (s36)!5. Such documents are often
referred to as ‘internal working docu-
ments’;
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s Property interests If disclosure would
have a substantial adverse effect on the
financial or property interests of the agen-
oy {3397,

+  Dxgmination methods If disclosure
would prejudice the effectiveness of pro-
cedures or methods for the conduct of
fests, examinations or audits, or the
attainment of their objects {s40({1}a} and
ILHRS

= Personnel maenagement If disclosure
would have a substantial adverse effect on
the management or assessment of person-
nel, or the conduct of industrial relations,
By the agency {s40(1)(c) and {(e})!%;

s Agency operations I disclosure would
have a substantial adverse effect on the
proper and efficient conduct of the opera-
tions of an agency (s40{1)}{d)=;

s Privacy If disclosure would involve the
unreasonable disclosure of another per-
son’s personal affairs (s41)!;

& Commercial information If a document
would disclose (a) trade secrets or (&)
information with commercial value which
would be diminished by disclosure or (c)
information which would unreasonably
adversely affect a person in his husiness
and professional affairs, or an organisa-
tion’s business, commercial or financial
affairs??, or prejudice the future supply of
information to the agency. The person or
arganisation referred to is most likely to
be a third party other than the agency
(s43)%%;

e Confidentiality IT disclosure would be a
breach of confidence (s45)%.

For a document to be exempt under
ss36, 39 and 40 its disclosure must also be
contrary to the public interest?*, There is
no explicit?® public interest requirement in
5541, 43 and 45, This difference is vital,
because, while it is often relatively easy to
establish that documents come within one
of the exempt categories, it is often far
more difficult to establish that disclosure
would not be in the pubiic interest. The
uuiversity or college has the onus of estab-
lishing this??. There are roughly similar
public interest requirements in the Vic.
FOIA, including the confidentiality
exemption. In addition, s50(4) allows the
Tribunal to override any of the above
exemptions {cther than the privacy
exemption) if the public interest so re-
quires. The NSW FOIB has no relevant
public interest requirements.

Other classes of exemptions could
occasionally be relevant, for exampie in
defence-related research, or in relation to
2 university’s legal advice?®,

While the exemptions obviously have
significant overlaps, one exemption may
not be construed as being limited by any
other exemption: they stand indepen-
dently?,

Amendment of personal records A person
may request amendment of a document to
which access has been granted under the
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FOLA, i it contains information relating
to his or her personal affairs that is
incomplete, incorrect, out of date or mis-
leading®®. A person has no right 1o seek
alteration of records that do not relate 1o
his or her personal affairs,

Rights of review and appeal A person
secking access to or amendment of 2
document, or a person objecting to a
claim for access under reverse Fol pro-
cedures, may seck a review of a decision.
An ‘internal review’ by the principal of-
ficer of the agency is normally required
before the maiter can be taken to the
Administrative Appeais Tribunal
{AATY, The AAT can review most
aspects of whether a document is ex-
empt3?, Judicial review by the Federal
Court is also available. The Common-
wealth Ombudsman also has jurisdiction
to review complaints about the operation
of the FOIA, and may represent ap-
plicants before the AAT.

Information about agency operatiomns As
well as allowing access to and alteration
of particular documents, the FOJA4 re-
guires agencies to publish information
about their operations. An agency must
pubiish a statement {a ‘Fel Statement’)
outlining its organisation and functions,
arrangements for public participation in
policy formulation, categories of
documents held, categories of documents
normally available to the public, and ac-
cess arrangement®®, It must alse make
avatlable for public inspection ali
documents which constituie its ‘internal
law® — manuals, guidelines, procedures,
precedents etc*. Failure to do so means
that a person not awarc of that ‘internal
faw’' cannot be prejudiced because of
failure to observe i3,

Student records

‘Student records’ covers a wide range
of materials, possibly including?®:
applications for admission and enrol-
ment, and supporting documentation
{including academic records, references
etc); enrolmeni and academic progress
information; details of grades, marks and
honours awarded; the raw material on
which these grades etc were awarded, in-
cluding notes of academic staff and
reports by ouiside examiners; materials
supplied by the student {(and third parties)
in support of supplementary examina-
tions, non-exclusion or other forms of
special consideration; other material (eg
parental letters) concerning the personal
or academic situation of a student; discip-
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tinary records; and complaints by
students against statf,

The exemptions most likely to be rele-
vant are those concerning deliberative
process {s36), examinalion methods
{s40{1{a},{b)}, agency operations
{340{ 13{dyy and confidentiality {s43).
James and the Ausiralian Mational
University

In James and the Ausiralian National

{niversity {1984y 6 ALD 687 the first
three of these grounds were {ested?’.
Three students who had graduated from
the ANLJ in history in 1983 had sub-
sequently applied for access to five cate-
gories of documents relating to their
Honours vear in history; Record Sheets
which included comments by lecturers on
the student’s performance; Marks or
grades awarded in one unit; the Honours
thesis supervisor’s  Certificate, which
commented on the topic suggested ex-
aminers, etq; The examiners® reports,
which had already been disclosed to the
students by the Department, except for
the name of the examiner and the mark or
grade that examiner had suggested; the
Grade Compilation Sheet which showed
(a) the raw grades suggested by thesis ex-
aminers, {by the final grades for each
component unit {including the thesis)
which had been arrived af a by a process
of moderation by the examiners and
perhaps the Head of School, and (¢} the
final grade for the whole Henours year,
decided by discussion within the Depart-
ment.
The 536 ciairm The Tribunal held that all
such documents were part of the ‘deliber-
ative processes’ of the university referred
to in s34, and meaning ‘its thinking pro-
cesses’3®, They were therefore exempt
from disclosure, subject to public interest
considerations. Section 36 did not require
a communication from one person (@
another.

The applicants argued that the
documents fell within the exceptions 1o
536 in $36{5} and {6). Their 336{3) claim
that the documents contained ‘purely fac-
tual material’ was rejected {except for
some parts of the certificate), with the
Tribunal considering that iecturer’s com-
ments an the Record Sheets, and super-
visor’s comiments on the certificate were a
summary of conclusions involving opi-
nions®, Their s36(6)a} claim that the

documents were ‘reports (including
reports concerning the results of studies,
surveys or tests} of scientific er technical
experts . . . including reporis expressing
the opinions of such experts on scientific
or technical matters’ was also rejected.
The Tribuna} considered that these words
were ‘intended to describe experts in the
mechanical arts and applied sciences
generally’®, Social ‘sciences’ including
history, economics* and law* are exclud-
ed. Af first sight this might indicate that it
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will be easier 10 bring documents from
scientific faculties within an exception to
536, but this should not be exaggerafed,
While, say, an examiner’s report on a
scientific thesis may contain much that
may be characterised as *opinions . . . on
scientific  or technical matters’, this
should be distinguishable from opinions
on academic matters, such as the ade-
quacy of research, understanding shown
and preseniation.

The s40(1)(d) claim ANU argued that to
disclose the documents weould have a
‘substantial adverse effect on the proper
and efficient conduct of {its] operations’,
namely the fundamental function of
assessing student performance. The appli-
cants’ claim that this exemption only ap-
plied to administrative functions, and not
academic functions, was rejected?®, This
ig significant for any Fol claims faced by
academic institutions.

However, the Tribunal was not satis-
fied that any adverse effect on the univer-
sity would be ‘substantial’, which was
taken to mean ‘serious’ or ‘significant’#.
The deciding factor here was the differ-
ences of opinion on this matter revealed
by the evidence for applicant and respon-
dent, A number of academics, including
some from the History Departiment itself,
gave evidence that they would welcome
such disclosure and a more open assess-
ment system and ‘would see such a system
as enhancing the proper and efficient con-
duct of the operations of the University’.
Wwhile other academics disagreed, the
Tribunal conciuded that ‘such adverse cf-
fects as may occur are likely to be variable
in their impact’ and ‘these differing reac-
tions should have a leavening effect and
tend to minimize any adverse impact that
may result froem openness’#, Universities
will obviously face some difficulties in at-
tempting to come within s46{1}d): univer-
sities cannot preveni academics giving
evidence in such cases, nor attempt to dic-
tate what evidence will be given; and
academics are unlikely to possess ‘corpor-
ate Jovalty’” to a central university
administration {(or even to their own
Faculty or Department) to the extent that
could be expected in government agen-
cies, s0 a de facto agreed approach is just
as unlikely.

The 540{1)¢) and (b} claim ANU’s third
line of argument was that to disciose any
of the documents could reasonably be ex-
pected to prejudice examination pro-
cedures. ‘Prejudice’ was considered to re-
quire a lesser impact than ‘substantial
adverse effect’, and the Tribunal was
satisfied that the disclosures sought could
be expected tc have some prejudicial ef-
fect ‘to the extent that under a system of
fuller disclosure some academics may feel

more inhibited than they presently do in’

the discharge . .. of their functions in
assessing student performance’.

The public interest Having established »
prima facie case for exemption under s36
and s40{1}a) and {b), ANU stil} had the
onus¥ of establishing that such disclosure
would be contrary to the public interest4?,
The ANU’s argument was that the dis-
closure would be contrary to the public in-
terest because
that disclosure would prejudice or limit
the exchange of opinions between
exgminers and because the comments
made by exeminers would not be likely
to be as full or frank in the future, As a
consequence, the moderating process
which was dependent on the frank ex-
change of views would be inhibited,

fo disclose the information sought
would allow students fo exert pressure
to reconsider or review their position
and that this was an undesirable factor
in the assessment process. There was
danger that examiners would be
classified by reputation as hard or soft
markers . . %
The first two arguments may be called
‘candor’ and “undue pressure’ arguments.

ANLU also argued that the applicants’
interest in obtaining information about
themselves ‘was a private or personal in-
terest and not truly a public or community
interest’. It argued that the only public in-
terest was in the process by which a
university makes such decisions as assess-
ment, and in ‘knowing whether in respect
of a particular person that process was
properly applied’, but not in knowing the
details of an individual’s personal affairs.
The Tribunal felt that such arguments
“fail to accord proper weight to the ‘right
10 know’ established by the Act itself”’,
The fact that the Act gives every person a
legally enforceable right of access to
government documents is clear Parlia-
mentary recegnition of a public interest in
such access. It was equated with the
public interest that the course of justice
not be impeded in public interest immuni-
ty cases. That such a public interest ex-
tends ‘to documents that relate quite nar-
rowly to the affairs of the individual who
made the request’, is seen as confirmed by
the fact that the FOI4 in Part V ‘auth-
orizes a request to be made for amend-
ment of information relating to the per-
sonal affairs of a claimant contained in a
document of an agency to which access
has been provided under the Act’¥,

The Tribunal is, in effect, recognising a
public interest in the protection of indivi-
dual privacy by the means of access to and
alteration of one'’s own record. It is true
that snch a public interest in respect of
alteration is recognised in Part V, and
that such recognition implies that there is
also such a public interest in access to
individual records for privacy protection.
It is, however, unnecessary to emphasise
that the right of alteration is dependent on

the right of access to sustain this argu-
ment. The Hmitation of any right of
alteration to *accessible” records is one of
the major flaws of the FO/4 as a privacy
protection measuare, not ome of is
virtues®,

Deputy President Hall went further,
agreeing with Deputy President Todd in
Re Burns and the Ausiralion National
University (1984) 6 ALD 193 that *“if the
citizen’s ‘need to know® should in a par-
ticular case be large, the public interest in
his being permitted to know would be
commensurately enlarged’’®!. In other
words, the public interest is proportional
to the private interest involved.

Censequently, the Tribunal felt able to
weigh the following matters against the
ANU’s concerns:

e That each applicant’s statutory right of
access ‘is sustained by a legitimate interest
on the part of each of the applicants to
know information presently withheld, for
purposes that are relevant to their respec-
tive future careers.’

@ ', , . an academic in assessing the work
of a student must be prepared to make
judgments honestly and impartially and
be prepared to stand by those judgments’.

® ‘Given that there are aiready, within
other Faculties or Departments of the
University, more open assessment pro-
cedures than those currently followed in
the History Department, I would have
thought that if the fears and concerns to
which I have referred are likely to be
borne out in practice, there would be
evidence available to the University of the
damaging consequences of greater open-
ness. When it comes to the question as to
the weight that should be given to those
fears and concerns, therefore, the absence
of any evidence of actual harm from more
open assessment procedures is a fact to
which, I think, I am entitled to have
regard.’$?

He concluded that the question of the
public interest here was a ‘finely balanced
situation’ but that ‘the principle of open-
ness enshrined in the [FOIA] tilts the
balance in favour of disclosure™?, So the
applicants succeeded.

A most open common denomingtor?
Given the importance that the variability
of practices within the university plaved in
the assessment of both whether a
‘substantial adverse effect’” would be
likely, and whether disclosure would be
contrary to the public interest, it appears
that departments™ couid be forced by
FOIA requests to adopt what could be
called ‘the most open common deno-
minator’ of other departments at their
university, or perhaps even at other uni-
versities, unless they can satisfy a very
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high onus of proof as 10 why they requize
a special degree of secrecy. Bducational
institutions are in a particularly vulner-
able position in their attempts to gain
gxemptions because the multitude of
academic instituions makes it possible
for Courts and Tribunals to point to other
academic institutions which have adopted
more open practices without apparent il
effect,

Ke Healy and the Australian
Mational University

The confidentiality exemption was not
pursued in James, but was crucial in Re
Healy and the Australion Nationa! Uni-
versity’ Some of the documents sought
vy the applicant were examiners’ teports
on the applicant’s doctoral thesis. The
evidence was that examiners were always
asked to provide reports in confidence,
but sometimes waived confidentiality.
ANU sought exemption under s36 (deli-
berative process), s41{1}(d) {agency opera-
tions) and 545 {confidentiality}. There was
no doubt that the reports were internal
working documents within 536, and that
the provisions concerning purely factual
material and reports of technical experts
were not applicable’, The Tribunal did
not decide whether a requirement that the
University revise its Ph.IJ. examination
system so that reports would no longer be
received in confidence would be a
‘substantial adverse effect’, because its
finding concerning the public interest
made this unnecessary.

Public interest The Tribunal decided, in
relation to both 536 and s40, that such dis-
closure would nevertheless not be con-
trary to the public interest. The Tribunal
agreed that there was a considerable
public interest in a university applying ex-
arnination procedures which would main-
tain the academic standard of its doc-
torates. However, the Tribunal did not
accept that this public interest was ad-
vanced by maintaining a system of
confidentiality of examiners’ reports.
They regarded it as a matter of common
knowledge that the career struciure of
academics in Australia and elsewhere is
such that prospects are advanced by par-
ticipation in dectoral examinations, Con-
sequently, they tended to discount the
claimed risk that acadermics would not
participate in such assessment if confiden-
tiality was not offered because of fears of
‘protracted arguments with candidates’,
or would be less candid. While they recog-
nised that it would cause some additional
problem if one university such as ANU
had to ‘go it zlone” with open references,
this was obviousty not given much weight.
They alsc considered that one way in
which a university may be ‘kept on its
mettle’ concerning academic standards ‘is
by subjecting its Ph.D. examination to the
scrutiny of persons outside it’57, Further-
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more, they saw ancther public interest,
the advancement of scholarship, being
supported by disclosure of reporis’®,

Confidentiolity ANU's nosition was only
saved by the confidentiality exemption
{345}, because that exempiion was not
seen as subject to a public interest require-
meni”?, There was no evidence here that
the specific examiners had waived con-
fidentiality. The examiner’s reports were
therefore considered exempt.
Supervisor’s report Disclosure of the
supervisar’s report was also sought, and
on this point the applicant succeeded. The
confidentiality exemption does not apply
fo internal working documents prepared
by an officer of an agency in the course of
his duty®®. The public interest test meant
that the 536 and s40 exemptions did not
apply, simply because the supervisor’s
report
discloses the processes followed by the
University in evaluating the applicant’s
thesis and assessing his agcademic
calibre. fts disclosure would enable per-
sons outside the University to scrutinize
these processes . . . fand] . . . is likely
to be conducive to the maintenance of
proper academic standards by the Uni-
versitys!,
Conclusions Other than on the question
of confidentiality, the university’s submis-
sions were roundly rejected, even when
there was no evidence presented contrary
to that of the University administrationt?,
unlike in James. Al least in so far as stu-
dent records and assessment is concerned,
it appears that academic institutions will
have great difficulties in succeeding under
any head of exemption other than that of
confidentiality.

Hart v Monash University

In James the Tribunal stressed at
various places that this decision was
fimited to ‘cases such as the present where
the assessient process is compieted’, im-
plying that some factors may have dif-
ferent weight in relation to currently
enrolled students®. In a case under the
Victorian FOIA4, Hart v Monash Univer-
sity®4, the applicant was currently enrolled
in the Faculty of Economics and Politics
and applied for access to his percentage
marks in six subjects. Monash practice
was that the chief cxaminer in each sub-
ject initially determined grades, but it was
the responsibiiity of each Faculty’s board
of examiners to determine the final
grades, which may differ. Mouash claim-
ed that the marks feil within the deliber-
ative process exemption®. The applicant
submitted that this exemption was
inapplicable because the document fell
under s34{(4}{c)* which provides that a
document is exempt if

fcj it is an examination paper, g paper

submitted by a siudent in the course of

GN exXamingtion, an examiner’s report
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oF similgr document and the use or uses
Jor which the documeni was prepared
have not been compleled. [emphasis ad-
ded]

Hogz § found that the marks were not
an examiner’s report or similar document.

He also rejected the argument that ihe
marks were ‘purely faciual material’, and
therefore not exempt because of s30(3)%7,
because the marks are ‘in the form of a
recommendation made by the Chief Ex-
aminer to the Board of Examiners and
. . . the Board uses the percentage marks
in the course of or for the purpose of the
deiiberative process involved in its fune-
tion’%%, The percentage marks were
therefore prima facie exempt under 530.

However, Monash failed to establish
that disclosure of the marks would be
contrary to the public interest, Hogg I’s
reasons for rejecting Monash’s arguments
wereds: :

{i) The first argument was that it would be
against the public interest if members of
the public or other students were misled
and confused by the fact that percentage
marks are not as precise as grades because
of variations between assistant examiners.
Monash advanced no answer to His
Honour’s suggestion that an explanatory
note could be attached to the marks.

(ii) The second argument, that undue
pressure could be put on academics, was
similarly met by His Honour’s suggestion
that ‘Monash could introduce ... a
system . . . whereby the officer who cor-
rects any particular examination paper,
can remain anonymous’. Whatever the
position may be at Monash, this will often
be an impractical suggestion, at Ieast in
the commeon situation of small optional
subjects where one lecturer teaches and
assesses cveryone doing the subject.
Fortunately, more substantial grounds
were also offered, as in James: ‘Most
positions of responsibility in the com-
munity involve pressures of some degree,
and giving an honest and accurate percen-
tage mark ... is what the community
shouid expect from University
gxaminers.’

(iti) As in James, the deciding factor was a
precedent of openness in another Faculty
{LLaw} and the failure of Monash to lead
any evidence of any problems in its im-
piementation in Law, or of problems
peculiar io the Faculty of Economics and
Politics.

In ANU’s submission to the Senate
Committee it indicates that it would seek
exemption from disclosure of ‘raw scores’
under 536 and 4070, Although the Vic-
torian FOIA provisions are different in
scme respects, both these sections are sub-
ject to a public interest test. If Hart v
Monash is an indication of the approach
that the Commonwealth AAT would
take, ANU would not succeed,

Australian Universities' Review, No. 1, 1987

Assessment methods

Assessmeni methods cannot be severed
from student records. As James iHus-
trates, the disclosure of records of par-
ticular students may, by implication,
reveal much about such assessment pro-
cedures as the moderation of marks by
differing examiners. The aspects of
assessment procedures which could give

rise to concern include processes of

mederating marks, and the structure and
content of multiple-choice assessment, or
gther forms of assessment which could be
prejudiced by disciosure of past examples.

Re Barrell and Australian
Broadeasting Commission

Barrell {(1985Y"! is relevant to this last
concern. The applicant was an ABC
emplovee who was required to create a
sound accompaniment for a numbear of
film shots, and to write a critical film ap-
preciation, as part of a television pro-
ducer’s training course run by the ABC.
The Tribunal exempted from disciosure
the answers to the audio test, and part of
the answer to the critical test, applying
sd0{1)a)-(d). It considered that the
answers, if disclosed, could allow
prospective candidates to piece together
the quesfions . {or at least the style of
answers which did and did not find
favour), resulting in likely erroneous
estimates of candidates’ abilities, and
substantial costs to the ABC if it was forc-
ed to abandon all testing procedures after
using them once.

Re Ascic and Australian Federal
Police

Ascic {1986)"? provides some amusing
and disconcerting insights into the goings-
on at a fesser known academic institution,
the Australian Federal Police Training
College, A disgruntled constable who had
dropped out of a promotion course
sought access to various exam papers pre-
viously used in the course, which included
various ‘true or false’ and multiple choice
questions. Evidence from the AFP was
that ‘a secure examination question bank’
of such questions was kept in a room with
only one key, examinees were not allowed
to copy or remove papers, and guestions
were regularly recycled from course to
course. They explained that this was
necessary because it was impracticable to
come up with new questions for each
course, because of the relatively narrow
range of the syllabus. The applicant’s
evidence was that virtually ali the Police
Officers participating in the course were
engaged in a well-organised attempt, in
the AAT's words, ‘to cheat the system’,
by dividing up the questions to be surrep-
titiously copied during the exam. These
would then be collated and passed onto
the next intake. So each group of fresh
*officer material” was greeted with a port-
folio of answers to memorise.

The Tribunal, in what appears to be 2
determined effert to deny the applicant
any relief, acecepted that ‘in such a narrow
field it wouid be difficult indeed to pre-
duce other differing sets of questions and
answers’, and that furthermore, to do so
‘could reasonably e expected to require
the [College} to incur substantial expense
by way of providing a number of alter-
native examinations’, and perhaps to de
so reguiarly. It found each of s40{1){a)-(d}
satisfied. Mot surprisingly, it found that
there was little to be gained in the public
interest by releasing the documents. An
appeal to the Federal Court failed’,

Examination method exemptions ' -
The examination methods exemption
{340(1}a),(b)} is likely to be relied on
here, but the internal working document
(s36) and agency operation (s40(i1)d))
exemptions could also be relevant. .,

The examination methods exemptions
in the FOIA s40(1) exempt from
disclosure {subject to the public interest
test) documenis which could reasonably
be expected to

(a) preiudice the effectiveness of pro-
cedures or methods for the conduct of
tests, examinations or audits by the agen-
cy; jor}

(b} prejudice the attainment of the ob-
jects of particular tests, examinatjons or
audits conducted or to be conducted by an
agency.

In the Victorian FOIA s34(4¥c), a
document is exempt (without any public
interest test) if

{c) it is an examination paper, a paper
submitted by a studeut in the course of an
examination, an examiner's report or
similar document and the use or uses for
which the document was prepared have
not been completed. [emphasis added)

The Victorian provision would prevent
the disclosure of multiple-choice papers if
the same exam paper was to be re-used.
But if it was only the underlving structure
of the paper — the types of questions ask-
ed — which was repeated, then it can be
argued that a specific paper would not be
exempt because the use of that document
wouid be ‘completed’. Such matters could
be considered under the Commonwealth
provision, which although less certain is
more flexible, and enables the interests of
both parties to be considered, However, it
does raise the possibility of judicial deci-
sions on what types of academic assess-
ment are fair,

Academic promotions

The internal working document (536),
personnel management  (s40(1){c),{(e)),
agency operations (s40(1)(d)}, privacy
{sd1) and confidentiality (s45) exemptions
couid all be relevant.

Healy and ANU: references
In Healy, access to two types of

references for academic appoiniments
was sought:

{i) a purely ‘internal’ reference given by
an academic at ANU 15 the ANU, in rela-
tion to the applicant’s application for a
position as a Research Feliow ar ANU;
and

(i)’ ‘external’ references, given by
academics at ANMU to other universities
and institutions, in reference to the appli-
cant’s applications for positions with
those institutions.

The ‘internal’ references were clearly
‘decumeni(s) of an agency’, if not in the
hands of the academics giving them, then
at least when received by the Board. It
was aceepted that these references were
requested and given on a confidential
basis. The Tribunal’s decisicn to exempt
the references was based on the deliber-
ative process exemption {s36)", The only
issue was whether disclosure would be
contrary to the public interest. The
Tribuna! considered that the principal
public interest factor against disclosure
was the interest in the University having
procedures allowing it to select the most
suitable applicants, and that ‘the obtain-
ing of reporis given by referees in con-
fidence is a necessary part of those pro-
cedures’™. Against this was weighed ‘the
public interest in a citizen having access,
wherever possible, to documents which
relate to him, particularly where such
documents may be having a continuing ef-
fect on his career’. The Tribunal consid-
ered it relevant to this factor that the ap-
plicant was actually appointed to the posi-
tion to which this reference related’, pre-
sumably in the sense that this showed that
this reference had never had any adverse
effect on his career. The public interest
that procedures such as university
appointments be open to public scrutiny
to ensure they are not being abused was
also recognised, but discounted here on
the basis that the Tribunal had inspected
the documents, and they showed no such
abuse.

While the Tribunal considered that the
public interest in selection of suitable ap-
plicants ‘clearly outweighed’ the other in-
terests here, it cannot be assumed that this
would be so in all situations. ¥ an appli-
cant applied for access to a reference
which had detrimentally affected his or
her current applicatiou, and was likely to
do so in future, his or her interest (and the
public interest) in obtaining access would
be correspondingly enlarged. Similarly, if
documents inspected did show possible
abuse of selection procedures, disclosure
would probably be regarded as in the
public interest.

In such situations the availability of the
confidentiality exemption (s45) would be
crucial, as it is not subject to an explicit™
public interest test, except in Victoria. In
Healy the Tribunal commented in dicta
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that 345 applied™, but without consider-
ing 545{2), which would exciude s457s ap-
plication if such references are made by
an avademic ‘in the course of his duties’.
The Tribunal’s view was that when
academmics give references 1o other univer-
sities, then they do so on their own behalf,
and not on behalf of their employing uni-
versity™, and we must assume that they
are taking the same approach to this ques-
tion. However, the position seems more
arguable in relation fo an ‘internal’
reference.

Turning to the ‘external’ references, the
regsons for exemption were quite dif-
ferent. References given to other univer-
sities were clearly not internal working
decuments of the ANU. However, it was
accepted that their disclosure would have
a substantial adverse effect on the opera-
tions of AMNU and that they were
therefore exempt under s54C¢. The
Tribunal’s logic was that such disclosure
might prevent ANU academics giving
such references, "which would conse-
quently endanger the reciprocal receipt of
such references by ANUJ, The argument
was accepted that confidential references
were more valuable because ‘it is not in
accordance with human experience gener-
alty that open reports are as frank and ex-
plicit as confidential reports’®, The
public interest guestion was apparently so
obvious that the Tribunal did not bother
to address it. Furthermore, the references
were considered to be ‘undoubtediy’
under the s45 confidentiality exemptions?,

The pesition of a third class of refer-
ence, those ‘external’ references orig-
inating from academics outside the ANU
but received by the ANU, was not in
issue, but there is iittle doubt that the
Tribunal would consider such references
as ‘documents of an agency’, having been

- received by the agency, and as exempt

under 5336, 40(1)d) and 45,

Conclusion The contirast between the
Tribunal’s approach to the public interest
issues in relation to examiner’s reports
and appointment references is stark. it in-
dicates that, even if there was a public in-
terest element added to the confidentiality
exemption in the FOL4%, it might make
little difference iu such cases.

Research applications

The most likely relevant exemptions
here are those concerning deliberative
process (s36), confidentiality {s45) and
commercial information {s43).

Re Wertheim and Department of
Hesith

In Re Wertheim gnd Department of
Hegith®, Dr Wertheim, an academic at
Menash, sought access to three categories
of information held by the MNationai
Health and Medical Research Council
{(NHEMRC). These were in relation to her

Page 21




successTul funding applications in 1976
and 197%, and unsuccessful application in
1982, The AAT held that the MH&MRC
was not an ‘agency’ for the purposes of
the FOH A%, Consequently, the FOLA only
gave right of access (o documents in the
possession of ihe Department’s
NHAMRC Division. Dr Wertheim sought
access to documents concerning: (i) the
ratings by external assessors of her 1982
application, contained in their reports to
the Regional Granis Interviewing Com-
mittees {RGICs) {She already had edited
reports of the assessor’s comments, and
she did not seek to know their identities.)
and {ii) the final rating given by the
RGICs in respect of each of the three ap-
plications, contained in records made of
the RGIC decisions by Departmental of-
ficers at the RGIC meetings?®.

The Department sought exemption on
three grounds: deliberative process {s36),
confidentiality {(s45) and agency opera-
tions {s40). Both types of ratings were
heid to relate to ‘the deliberative processes
inveived in the functions of an agency’
{the Department) as required by s36(1)(a),
even though they were prepared by out-
side advisers, and, in the case of the exter-
nal assessors, recorded by them.
However, both types of ratings were
‘reporis . . . of scientific or technical ex-
perts . . . expressing the opinions of such
experts on scientific or technical matters’
and therefore, by s36(6), the s36 exemp-
tion did not apply®,

Because the ratings came within
s36{1)(a), it was also possible that the
confidentiality exeinption {s45) would not
apply because of s45(2)87. This depended
on whether the documents were ‘prepared
by . . .an officer or employee of an agen-
¢y, in the course of his duties, . . . for
purposes relating to the affairs of an
agency of 4 Department’. The final
ratings were clearly so prepared because,
although the rating was a decision of the
RGIC, the documents were prepared by
the Committee secretary, a Bepartmental
pfficer. Therefore, they came within
845(2), and the confidentiality exemption
{545} did not apply.

The external assessors would not nor-
mally be Departmental officers, so 45(2)
would not apply, but in some sitnations
they could be. The Tribunal did not need
to decide which situation applied here,
because it decided that s45 had no ap-
plication anyway. The meaning of ‘breach
of confidence’ in 45 had been the subject
of previous decisions which said that it
did not have exactly the same scope as in
the equitable duty of confidence®. In
Low?® the Tribunal said that ‘s45 is con-
cerned with information which would not
have been disclosed but for the existence
of a confidential relationship’®. Further-
more, the labelling of decuments or trans-
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actions as ‘confidential’ was in no way
conclusive:
Plainly, relevani confidentiality can-
not, after the commencement of the
Act, be conferred upon documents by

the mere institution of ¢ sysiem of

canfidentiolity within an agency. Sec-
tion 45 cannot be made to apply by the
lnbeliing of a documeni as ‘Strictly
Confidential’ or by its filing away
under rules as to confidentiality
established by an agency, The FOI Act
overrides such confidentiol systems
within an agency. And, In our view, the
FOI Act overrides them not merely
prospectively but also refrospectively in
so far as the FOI Act applies with
respect to documenlts which came into
existence prior [0 the date of the
commencement of the Act, [emphasis
added]

Wertheim adopts and develops the Low
approach. After considering the way in
which public interest factors were taken
into account under s41, the Tribunal
concluded

It is similarly necessary to take into ac-
count, in considering s45, the public in-
terest recognised in the Act in
disclosure of such information and fo
weigh that public interest against the
public interest in not disclosing material
if its disclosure under the Act would
constitute a breach of confidenced!.
The Tribunal was, in effect, saying that
the meaning of ‘breach of confidence’ in
s45, given that it does not have its
equitable meaning, inciudes consideration
of whether disclosure is against the public
interest.

In Wertheim the Tribunal, in assessing
the public interest against disclosure,
considered evidence from one outside
assessor that he would object to his
ratings being given to the applicant with
his report because (a) in a small field, an
anonymous report could still be identified
by writing style or word processor ap-
pearance; and {b) the difference between
the polite wordings of his reports and the
bluntless of a low rating could, if disclos-
ed, lead to embarrassment and personal
confrontation. Other assessors giving
evidence were not concerned®, The
Tribunal was “not impressed’ by the first
witness’s ‘procedurz of saying one thing
in words, which he knows will [be]
disclosed, and another thing in figures,
which he believes will ot be disclosed’?.
It adopted the view of Hogg I in Hart v
Monash that *Most positions of respon-
sibility in the community involve
pressures of some degree, and giving an
honest and accurate percentage mark . . .
is what the community should expect
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from University examiners’, It concluded
that the evidence indicated that it was nof
the case that assessors would refuse to
provide reports unless the ratings alone
{*as opposed 1o the identifying material
alone or the ratings and identifying
material  together’) would be kept
confidential. The practices of other grant-
glving bodies, particularly the Australian
Research Granis Scheme, indicated this
was not 50, On the other hand, the public
interest in disclosure was in ‘applicants
knowing both for their own sake, and for
the sake of improving the general quality
of medical research, why their applica-
tions were rejected’, and the Tribunal ex-
plicitly adopted the reasoning of James in
this regard®.

Not surprisingly, the Tribunal rejected
a claimed agency operations exemption
{s40) on similar public interest grounds,
stressing again that the openmess of
ARGS grant procedures was sufficient
evidence in itself. Once again, the ‘most
open commeon denominator’ can easily be
fatal to academic and tesearch bodies at-
tempting to claim exemptions.

So D¢ Wertheim’s application suc-
ceeded, fargely on the basis of an impled
public interest requirement in s45,

The confidentiality exemption
{545)

A ‘public interest test’ in s45?

If Wertheim was followed then s43
would reguire that the information be
given on an understanding of confidence,
and that the maintenance of such under-
standing be in the public interest. Deputy
President Thompson took a similar ap-
proach to Wertheim in Re Wolsley
{1985)%, and said he was satisfied

that the protection from disclosure pro-

vided By 543 does not extend to infor-

mation given wunder the cloak of
confidentiglity unless . . . it was in the
public interest that it should be received

in confidence . . 77

The Wertheim approach to s45 has sub-
sequently been rejected by a differently
constituted AAT in Maher®, Baueris®,
and Corrs Pavey Whiting & Byrne and
Alphapharm and Collector of
Customs'™ and by the Federal Court in
Boots v Department of Immigration and
Ethnic Affairsit,

In Maher, the Tribunal’s interpretation
of the settled principle that s45 confiden-
tizlity did not have the same scope as the
equitable duty of confidence was, essen-
tially, that aithough it might not be neces-
sary 10 show a breach of confidence in
equity to come within s45, it was suffi-
cient'?. The reasons for rejecting Wert-
heim, Wolsley and similar s4! and s43
cases were!0%:

{i) Section 3(b), which sets out the object
of the FOIA, cannot be called in aid o
argue for a public interest test because it is
specifically stated that the exemptions in
the Act are necessary for the protection of
the public interest;

{ii} The inclusion of explicit public interest
tests in 5536, 39, 40 and 44 implies that no
such tests are relevant to other
exemptions;

{iii) Such an approach was confrary to
decisions of the Full Federal Court such
as Waterford!® which had rejected any
suggestion that rights of access should be
construed broadly, exemptions narrowly;

{iv) Wertheim confuses the limited scope
which the notion of public interest has in
determining whether equitable remedies
are available’™ with the question of
whether a duty of confidence exists or is
breached, where public interest is not a
consideration.

The Tribunat suggests that Wertheim
and Wolsley may be distinguishablie on
the basis that they ‘were concerned with
an indjividual’s right to know information
concerning himself/herself”!%, but such
an approach o s45 has since been rejected
by the Federal Court in Boots.

In Bgueris the Tribunal adopted the
reasoning in AMaher that s45 did not of
itself require the application of a public
interesi test. It divided breaches of con-
fidence into two categories: those which
were ‘non-actionable’, by which it means
that they fall within s45 cven though no
action would lie in equity; and those
which would be actionzbie in equity. In
relation to ‘non-actionable’ breaches it
concluded that it ‘should not take account
of public interest where no action in equi-
ty lies’. However, in situations where an
equitable action for confidence would lie,
the Tribunal admitted that pubiic interest
considerations could be considered and
‘may prevail if the public-interest case is
strong or powerful enough’. The Tribunal
noted that the High Court had stated that
Government claims 1o confidentiality
would be determined by reference to the
public interest, and that ‘{u)nless
disclosure is fikely to injure the public in-
terest, it will not be protected™!%,

Here, however, the information in
question had not been produced by the
Government, bui by ‘parties bevond the
Government’ {a Catholic School}y who
had entrusted it to the Government (the
Commonwealth Schools Commission) for
a limited purpose {a funding application)
in confidence,

As to whether there could be circum-
stances other than information produced
by the Government which might allow the
public interest to be considered, the
Tribunal merely noted that ‘{w)ere non-
disclosure to amount to the concealment
of iniguity, there might be a case for so
doing (if the dectrine were available)’.

This merely begs the question of whether
public interest grounds which are recog-
nised 0 equity will be considered under
545,

In Hoots, Beaumont § in the Federal
Court regarded it as settled that, in apply-
ing s45{1}, the Tribunal *was not bound (o
take into account the suggested “‘counter-
vailing public interest” 7, and referred to
the authorities collected in AMdaher,

in Corrs Pavey Whiting & Byrng'% the
Tribunal f{ollowed Boofs and other
Federal Court cases, and the reasoning in
Aaher. it held that

The public interest . , |, cannot be taken
inte account in construing 545, The
mere fact that information in a docu-
menf might relate to . .. an infringe-
ment of patent does nol preveni anm
obligaiion to observe confideniiality
arising in respect of that information or
desiroy gny such obligaiion which has
arisen.

The Tribunal did not mention any
distinction such as thdt made in Baweris,
and did not consider whether the main-
tenance of confidentiality here might con-
stitute ‘the concealment of inquity’.

From these decisions it seems settled
that s45 does not involve any general ap-
plication of a public interest test by virtue
of 545 itself. The approach taken in Weri-
Aeim has been rejected. However, to the
extent that the meaning of ‘breach of con-
fidence’ may involve public interest
considerations in equity, it is still uncer-
tain to what extent these public interest
considerations will be taken into account
upder 543,

if Baueris is followed, it reintroduces
public interest considerations into s43,
but to what extent is uncertain. If a
breach of confidence action in equity
would fail becausc of public interest
considerations, why cannot it be argued
that this is a ‘non-actionable’ confidence
which is still protected under s45, thus
making the distinction meaningless? Tt
couild also be argued that the special
status of Government-produced
documents, which the law of confidence
deals with under the heading of public in-
terest!®, is already provided for in the
5452} exclusion of Government ‘internal
working documents’ from s45 protection.
Reform?

The Auvstralian Law Reform Commis-
sion recommended that records concern-
ing an applicant’s personal information
should only be exempt from access on the
grounds of confidentiality if ‘the
disclosure would, in the circumstances, be
unreasonable’?. The Government has
not included such an amendment 10 the
FGIA inits 1986 privacy Bills, although it
was once considering doing so'ti,
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The Victorian FOIA alrgady limitls
exemptions on the grounds of confiden-
tiality to where;

fu}l the information wouid be exemp!

matiter if it were generated by an agency

or g Minister; or

ib) the disclosure of the information

under this Act would be confrary to the

public interest by reason that the
disclosure would be reasonalbly {ikely to
impadr the abifity of the agency or the

Minister to obtain similar information

in the fulure!l?,

Ome interest which does not seem to
have been adeguately taken into account
in either the public interest test proposed
in Wertheim, or in the ¥Victorian FOIA, is
the interest of the discloser of the
information. The possibility that dis-
closure might cause the discloser to be
embarrassed, harassed or otherwise
inconvenienced, can only be taken into
account indirectly, in the manner envisag-
ed by sub-parz (b} of the Victorian provi-
sion. There is no specific provision for the
views of the discloser to be obtained by
the agency before deciding to breach the
confidence, nor for the discloser to object
to the breach under the FOL4!'3, unless
the matter comes within the ‘reverse Fol’
rights of a person whose business or
professional affairs may be infringed by
an Foi disclosure under s43, If any public
inferest test is added to $45, it would seem
only fair that, in considering the public in-
terest, the interests of the person whaose
confidence would be breached should also
be considered, and that that person
shouid be specifically informed of any
application which, if acceded to, would
breach their confidence.

Research in progress

Access to research materials is one of
the main untested arzas of the FOIA. As
an ilfustration of the types of applications
that may be made, Monash University
found itself the recipient of a requesi for
access to all records concerning an experi-
ment in which 115 volunteers had =z
substance resembling snake bite venom
injected into them and 46 {including the
applicant) were administered excessive
doses!™. The application failed on pro-
cedura] grounds, but it is not hard to im-
agine that the applicant would otherwise
have received a sympathetic hearing if
questions of public interests in favour of
disclosure had come into issue, because of
the public interest in persons having ac-
cess to information concerning them-
sebves,

More problematic are the type of ap-
plications which are almost certain to
arise where, in contrast to the above case,
the applicants are not in any way the sub-
jects of the documenis to which access is
sought. This is most likely to gccur where
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the research involves some controversial
area such as in vifro fertilisation, experi-
mentation involving live anbmals, or *Star
Wars’ tesearch. In such cases the ap-
plicants must rely solely on the public in-
terest in outside scrutiny of the way in
which public funds are used to subsidise
research, both in terms of the content of
the research and its administration.

The effectiveness of exemptions in this
area is yet untested, The same exemptions
relevant to research applications are likely
tc be relevant. It may well be that the
most significant ‘exemption’ is simply
that most research materials are not
‘documents of an agency’''S. ANU has
commented that it ‘would probably not
consider it had an automatic right of ac-
cess to unpublished material by a Univer-
sity staff member unless (as in the case of
recombinant DNA research) the area of
work itself is circumscribed by legal
requiremenis’''®, Another exemption
which may be of considerable significance
here is that concerning commercial infor-
mation {s43), particularly in relation to
organisations estabiished by or within
Universities to exploit commercially in-
ventions made within the University.

Victorian FOILA 534(4)(b)

The Victorian FOIA contains a specific
exemption for research, s34(4)(b), which
provides that a document is exempt if

{b) it contains the results of scientific or
technical resecrch undertaken by an of-
Jicer of the agency, and —

(i} the research could lead to a paten-

table invention;

(i) the disclosure of the resulis of fin?]

an incomplete state under this Act

would be reasonably likely to expose a

business, commercial or financial

undertaking unreasonably to disadvan-
fage; or

{iii) the disciosure of the results before

the completion of the research would be

reasonably likely to expose the agency
or the officer of the agency
unreasonably to disadvantage.

The Victorian Tertiary Education Con-
sultative Group has recommended
amendments to this exemption so that it
also covers research proposals in exactly
the same terms as it now covers research
in progress. ANU has not recommended
any such changes, either concerning work
in progress or research proposals, in its
Submission to the Senate Comimittee.

It should also be noted that the sub-
clauses (ii) and (i} above appear to give
no protection to the research once it is
completed. Concerns have been expressed
that where a university evaluates some
product for a company then, once the
evaiuation is complete, there may be no
way to prevent competitors from obtain-
ing the evaluation results. The informa-
tion congerned would not have been
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received from the company, so 534(1), the
commercial information exemption
would oot apply. It may be, however, that
the agency operafions exemption would
be applicable here.

Academic government

The deliberative process {536}, person-
nel management {(340(1)c),{e)), agency
operations {s40(1){d);, privacy (s41),
confidentiality (s45) and commercial in-
formation (543) exempticns could all be
relevant.

Re Burns and the Australian
MNational University (Ne 2)

In Burns (No 2) (1985) 7 ALD 425 ac-
cess was denied to two classes of
documents:

{i} A ‘strictly confidential report’ by a
committee of academics from outside the
ANU to the Vice-Chancellor, reviewing
the operations of the Research Schooi of
Social Sciences (RS55), of which the ap-
plicant had been a Professor before his
appointment was terminated by the Uni-
versity on grounds of incapacity;

(ii} Those parts of the tape recordings of
five University Counci] meetings at which
his position was discussed in light of the
‘strictly confidential report’,

The tapes Deputy President Todd con-
cluded that the ‘reasonable grounds’
which supported the claim that it was
against the public interest to allow access
to the tapes was that the Council may be
‘seriously impeded in their decision-
making processes if the free-flow of
debate and deliberations at Council
meetings were impeded by making that
debate and deliberation public’. He recog-
nises that this ‘candour argument’
receives a favourable reception by Courts
far less often than it once didi?, but ap-
parently takes the view that it is not
‘unreasonable’ even if it rarely succeeds.
There are other questionable aspects of
this finding. The public interest in the ap-
plicant obtaining disclosure is not outlin-
ed, even in abstract, even though the Vice-
Chancellor’s failure to consider this was
the reason for the applicant’s success in
Burns (No 1)1 It is sinply said that the
Counci! gave his case ‘substantial and
anxious consideration’.

The Heport This contrasts with the
Tribunal’s attitude toward the public in-
terests involved in relation to the report,
On the one hand there was ‘a very great
public interest in the university being able
to conduct, in confidence, soul-searching
review of its academic standards’, but ‘the
strictly confidential report contained a
statement of a fundamental character
about the applicant, and it would take a
great deal for the demands of public in-
terest based on the general interest of the
community in the good government of
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universities 10 outweigh the public interest
in the rights of the applicant as an in-
dividual’. The Tribunal therefore
doubted, but did not decide, whether
there were ‘reasonable grounds’ in rela-
tion to the report!'®, This is rather Hke
saying that the applicant had a compelling
interest in knowing the charge, but very
little in knowing the manner in which it
was disposed of.

The report was instead held exempt
under the confidentiality exemption {s45).
It was sufficient to make out the exemp-
tion that the reviewers were asked to
report in confidence, did so, and the con-
fidence was since maintained.

The most open common denominaior If a
case arises where the question of access to
records of a university governing body or
senior academic body depends upon the
application of a public interest test,
evidence may then become relevant as to
whether other academic institutions have
allowed such access without harm. Justice
M.E. Kirby, Chancellor of Macquarie
University and an advocate of more open
university government, has recently noted
that meetings of the University Councils
at Newcastle and Macquarie Universities
are, for the most part, open to members
of the university!?. Perhaps they would
not be in a matter such as that in Burns.

Amendment of personal
records

A person may request amendment of a
document to which access has been
granted under the FOFA, if it contains in-
formation relating to his or her personal
affairs that is incomplete, incorrect, out
of date or misleading!'?!, The agency {or,
on appeai, the AAT) ‘may, in its discre-
tion, make the amendment either by alter-
ing the record or by adding an approp-
riate notation to the record’'??, Bven if
amendment is refused by the AAT, a per-
$0n may insist that a notation should be
added to the file setting out their version
of the situation, and communicated to all
subsequent recipients of informationt?3,

These Part V rights of alteration are the
principal privacy protections in the FOIA.
Organisations which keep large personal
record systems, such as student and staff
records, may find that, over time, this
right of amendment is as important as the
right of access for which the FOIA4 is bet-
ter known.

Other information privacy principles
such as restrictions on the use and
disciosure of information to the purpose
for which it was originally collected, are
included in the proposed Commonwealth
Privacy Bill 1985. When enacted, such
principles wiil apply to the ANU and to
other educational bodies established for a
public purpose by Commonwealth

Actsi?, The implications of information
privacy legisiation for higher educational
institutions will be as substantial as the
impact of Fol, but cannot be assessed in
this articie!?s,

Alteration or addition? In a survey of
Part V cases, the AAT in Re Wiseman
and the Department of Traasport
{1985)% expressed a preference for addi-
tions rather than alterations:

The alteration af o record in o file
changes what has become a hisiorical
record. It will be remembered that the
duty of George Orwell’'s Winston
Smith, as an officer in the Records
Department of the Ministry of Truth of
Oceania in Nineteen Eighty-Four, was
to carry out the ‘process of continuous
alteration® whereby ‘day by day and
alnost minute by minute the past was
brought up to date’. Activity as exten-
sive as that described by Orwell cannot
have been contemplated by Parliamens
in the enactment of Part V. What was
written is what was written, gnd thai
Jact may have its own significance,

The amendment of povernment records
is g serious matter, which Parliament
cannot have intended to be lightly
undertaken. The addition of a nota-
tion, on the other hand, does not give
rise to these difficulties, and may well
be, in most cases, the appropriate way
of giving effect to the interest of the in-
dividual in the accuracy of records'?.
A similar conservatism is shown in Cor-
bett and Ausiralian Federal Police!?
where the Tribunal was not willing to
delete or alter an opinion expressed in a
document because the applicant had not
sought to completely discredit ali the facts
underlying the opinion, or the author’s
bona fides.

While such caution about ‘rewriting
history’ is understandable, the impor-
tance of alteration in appropriate situa-
tions should not be discounted. In the
first case on this point under the
equivalent provisions in the United States
Privacy Act, Judge Abner Mikva warned
that

The individual’s right to accurgcy and

the government’s corresponding duly

of responsibifity cannot be vindicated
by mere compilation of conflicting
reports. To hold otherwise would be to
open files of governmeni wide ito
unsubstantiated rumours and chargeter
assassination of the most damaging
sort. The Privacy Act leaves no room
for the retention of records thai will
have g highly damaging effect on in-
dividuals — unless, of course, they are
accurgte. Assuring that only when the
povernment stands behind the material
in its files will that material be retained
is an important safeguard against abuse

and is mandated by the Privacy Acti®,

What may be amended? Under the FOIA,
decisions involving amendment of or
alteration {o a person’s record have con-
cerned a reguest by an employee of an
agency concerning the agency’s personnel
files'3¢, including a doctor’s report?™!, a
minute paper of the applicant’s work
history'32, a certificate of service issusd on
resignation???, and a report recom-
mending a promotion?, Under similar
provisions in the Victorian FOI4, records
of a charge made against the applicant
and investigated by police, recorded in the
employer’s files, were amended!3s.

All of these matters have close
analogies in the files of academic institu-
tions. One unknown area as yet is whether
the powers of alteration under Pt V wiil
extend to student marks and grades. Such
alterations would not merely constitute
providing access to information or amen-
ding a record of information, but instead
substituiing the decision of the AAT for
the decision of the institution. It is very
untikely that a Court would go this far.
Official records of marks and grades are
the result of a recognised means of
determination, the examination process.
To change such records would be
analogous to using the FOIA to attempt
to change a person’s criminal record on
the basis that the Court that tried a case
came to the wrong result. In both in-
stances, the right of alteration is likely to
be limited to ensuring that the official
determination is accurately recorded, and
perhaps a right to have comments added
to the record, to the elfect that the person
concerned disagrees with the result, It has
recently been noted that ‘courts his-
torically have adopted a non-intervention-
ist approach in educational cases’**, in-
cluding cases involving alleged negligent
marking of papers or conduct of examina-
tions!¥7.

Cases confirm that such alterations are
unlikely as a result of Fol. in Setterfield
ard Chisholm Institute of Technology'®,
the applicant sought to amend the
minutes of a resolution of the Council of
the Institute, not by deleting anything
from it, but by the addition of the words
‘this document is inaccurate, incomplete
or misleading insefar as it gives the
impression that the resolutions contained
herein are valid’. The Victorian AAT con-
sidered that the applicant was ‘attempting
t0 alter the legal consequence of a docu-
ment while ignoring the accuracy of the
wording uponr which those legal con-
sequences are based’. However, it con-
cluded that

. .. Section 3938 s not concerned with

anything more than recalling accurately

what occurred and if the resolution fo
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dismiss Mrs Setrerfield was recorded
goecurately, whether it was gn uniawful
resolution or not, Has got nothing to do
with Section 39 . ..

. it is inarguable that s3% is aboui
words, not legal rights or actions which
have stemmed from the recording of
discussions or proceedings . . .

Similarly, in Qlsson and Fublic Service
Hoard'¥0, the applicant sought the
‘amendment’ of a Certificate of Retire-
ment in such a way that weuld in effect
rescind it. The AAT considered that it was
not open to it ‘to consider what is in effect
an appeal against the decision taken, put
in the guise of an application for amend-
ment of record’.

Meaning of ‘personal affairs’ ‘Personal
affairs’ is used in three contexts in the
FOIA™: in allowing access to documenis
created before 1 December 1977 if they
relate to a person’s personal affairs (s12);
to the exemption of documenis which
waould unreasonabiy disclose another per-
son’s personal affairs (s41); and in aliow-
ing amendment of information relating to
a person’s personal affairs {s48). it would
normally be given the same interpretation
in all three sections unless the context in-
dicates otherwise. The meaning of ‘per-
sonal affairs’ has given rise to consider-
able differences of opinion in decided
cases, but has not vet been resolved.

in News Corporation'® the Federal
Court considered, in the context of 512(2),
that the use of ‘personal affairs’ indicated
a dichotomy ‘between business and non-
business affairs’, and held that a corpora-
tion could not have ‘personal affairs’. A
narrow interpretation of News Corpora-
tion could see all information other than
that concerning a person’s domestic life
excluded from ‘personal affairs’.

Some AAT decisions have not inter-
preted News Corporation so strictly3,
and while not invelving any ¢lose analysis
of the meaning of ‘personal affairs’i%,
have related it in some way to a person’s
activities as an employee, and not purely
domestic matters. In Be Wiseman and
Department of Transport'*® the Tribunal
held that, in 548, ‘personal affairs’ ex-
tends to include the applicant’s work
performance and capacity for employ-
ment whether or not the respondent agen-
cy is an employer of the applicant’™l4s,
They concluded that News Corporation
does not mean that matters concerning
the affairs of a natural person as an
employee are ‘business affairs’ and
therefore not ‘personai affairs’i47,

Against this broad interpretation are a
number of decisions reached before News
Corporgtion, and a decision on sd48 in
Witliams by Beaumont J., Deputy Presi-
dent that ‘the reference in the Act to the
“*personal affairs’” of a person was in-
tended to have its ordinary dictionary
meaning, that is te say to refer to matters
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of private concern to an individual’ and
that ‘information as 1o the work capacity
and performance of a person is not
private in that sense’®. This approach
was again adopted by Beaumont J. in the
Federal Cowrt in Young v Wicks'®®, and
by the Tribunal in Telfer and Australian
Telecommunications Commission's0,

The creation of a dichotomy between
‘business affairs’ and ‘personai affairs’
may cause problems with the privacy pre-
tection aspects of the FOIA, it implies
that the exemptions concerning privacy
{s41) and business affairs (s43) do not
overlap, which may do¢ no harm. But
should a person’s right to seek amend-
ment to information depend on such an
artificial distinction? It will be a difficult
distinction to implement in many cases. It
also bears no relation to the damage
which may be done to a person by inac-
curate information.

Proposed reforms As recommended by
the Australian Law Reform Commis-
sion%!, the Commonwealth Privacy Bill
1986 defines ‘personal information® to
mean ‘information or an opinion,
whether true or not, and whether record-
ed in a material form or not, about a
natural person whose identity is apparent,
or can reasonably be ascertained, from
the information or opinion’!%2, If enacted
the resuit will be that ‘personal informa-
tion” has a very broad definition for the
purposes of the Privacy Act, but ‘per-
sonal affairs’ may have a far narrower
meaning under the FOIA. This is unlikely
1o assist in the development of sensible
privacy principles in our law. One solu-
tion would be to amend the FOI4 to
define ‘personal affairs’ in the same
fashion.

Documents of an agency

The FOIA only applies to a ‘document
of an agency’, meaning ‘a document in
the possession of an agency . . . whether
created in the agency or received in the
agency’ '3, In Healy it was held that
‘documents which belong to a private per-
son and are not in the control of an agen-
cy are not documents of that agency
uniess they were created in it by officers as
part of their duties’. Applying this to
references prepared by academics at the
request of other universities, the Tribunai
considered that these are

supplied by academics on their own
personal behalf, and not by or on
behaif of their employing universities.
They are therefore not *‘created in’ the
university. If the academics concerned
retained copies among  their own
private records, even if they keep those
records on the University’s premuises,
the copies are not documents of the
agency. However, where the academics
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who wrote them have caused, or ac-
quiesced in, copies af them being plac-
ed gmong the University’s records by
afficers of the University in the perfor-
mance of thely duties, and so brought
under the control of the University,
then they have beem ‘received in’ the
agency. 3¢
Re Horesh and Minisiry of Education!s,
a Victorian AAT decision, also provides
useful guidelines. The applicant, a former
school teacher, sought access to notes
taken at a Departmental inguiry which
arose from a complaint against him by the
school principal, Dr Reid. The notes were
taken, at Dr Reid’s request, by a Union
official. Dr Reid argued that he sub-
sequently received and retained the notes
in a private capacity, and that they were
therefore not a ‘document of an agency’.
The Tribunal noted that, in attending the
inquiry, Dr Reid had an apprehension
about his own standing, reputation and
career, matters distinct from the inquiry
being conducted. The union official was
present, and took notes, to assist him in
relation to these apprehensions. In
uphoiding his contention, the Tribunal

did not consider that the investigaling
inspectors or the Director of Secondary
Education could have required Dr Reid
fo furnish them with a copy of the
notes. , . . The notes were not a docu-
ment such as school records or reports
that Dr Reid had a duiy as an employee
of the Ministry to keep. They were not
physically located at the School or in
any premises of the Ministry, They
were not in the control of the Ministry
or entered in the files of the Ministry.
They were not brought into existence
Jor any administrative or other purpose
of the Ministry, and were not used by
the Ministry for any purpose’s,

The Legal Officer at Monash has sug-
gested an ‘actionable destruction’ test:
‘would the agency be entitled to object, or
to discipline the staff member, if any such
document was misplaced or deliberately
destroyed?’7, As a rule of thumb, such a
test seems consistent with Healy and
Huoresh.

Examiners’ reports prepared for
another university seem to be on all fours
with appointment references. So do
referees’ reports on research proposals,
which resemble both appecintment
references and examiners’ reports. These
documents, therefore, will probably not
fall under the FQOIA insofar as they re-
main in the hands of the academic who
wrote them. However, if the institution
receiving them is an agency under some
FOIA, they may be accessible there.

Examiners’ reports prepared for the
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academic’s own university were con-
sidered o be documents of an agency in
James, In Healy there was a dictum that
appointment reports were notf, criticised
above.

An academic’s notes and  research
materials raise more difficult issues. -An
academic is not personally an ‘agency’ to
whom the FOIA appliests®. The approach
taken in Hegly and Horesh is consistent
with such neotes and research materials
being regarded as part of an academic’s
private records, even though they assist
the academic in teaching or preparing
research for publication. ANU’s com-
ments quoted earlier take the same ap-
proach. However, if copies of such docu-
ments become part of the University’s
records in the way described in Healy,
they may then become ‘documents of an
agency’ and subject to the FOIA. This
could occur with documents submitied to
obtain internal University research fun-
ding, to support proposals for new
courses, {0 assist the University obtaining
funding from outside sources, and for
many other reasons. if academics wish to
prevent such documents becoming acces-
sible under Fol, it may be wise to mark
them ‘confidential’ before providing them
to Faculty or University commititees'®,
This is an area of considerable uncer-
tainty.

The deliberative process
exemption (s36)

Conclusive certificates Section 36 is the
only exemption with which we are prin-
cipally concerned which allows the
Minister {or his delegate} to sign a cer-
tificate to the effect that disclosure would
be contrary to the public interest!¢?. Such
a certificate is conclusive to the extent that
the AAT’s only power of review is to
determine under $58 whether s36(i}a)
does apply to the document, and 1o deter-
mine, in reiation to s36(2}, whether there
exist reasonable grounds for the claim
that disclosure would be conirary to the
public interest!St. in Re Burns and ANU
(Ne 1) (1984) 6 ALD 193 the Vice-Chan-
cellor of ANU, as the Minister’s delegate,
had signed such a certificate. The
Tribunal was not, however, satisfied that
the certificate or evidence showed
‘reasonable grounds’, simply because the
certificate, in stating the public interest on
which it was based, only mentioned the
public interests in maintenance of
confidentiality and candid discussion,
which were against discliosure, and made
no mention of the public interest in the
applicant obtaining infermation which af-
fected his private interests, let alone did it
attempt to balance these competing public
interests. The Tribunal therefore required
the documents to be preduced for
inspectioni®?,

If we review the success which academic

instituiions have had in seeking exemp-
tions from the operation of the FOI4 and
the Victerian FOIA, and some other
aspeets of imterpretation of the legisla-
tion, few decisions seem 10 have been con-
frary o the interests of acaderpics and
academic institutions.
The confidentiality exemption (545) The
confidentiality exemption succeeded in
Healy {examiners’ reports). It has only
failed in Wertheim (research application
assessor’s reports), and the attempt in
that case to ‘read in’ a general public in-
ferest test into s45 has been rejected in
subsequent cases. The circumstances
under which ‘public interest’ considera-
tions may overcome confidentiality under
the FONA are likely to be very limited.
Bven under the Victorian FOI4, where
there is an explicit requirement that the
public interest be considered, there has as
yet been little harm to academic
institutions.

The agency operations exemption
{540¢ )¢d) The requirement that disclosure
could reasonably be expected to have a
‘substantial adverse effect’ on the proper
and efficient conduct of the operations of
an agency has proven to be a difficul:
standard for academic institutions. This
exemption was rejected in James (raw
grades), Healy {examiner’s reports}, and
Wertheim {research proposal assessor’s
grades), but succeeded in the two cases
concerning examination procedures, Bar-
relf and Ascic.

The privacy exemption {(s41) The
privacy exemption has not featured in
cases concerning educational institutions,
but should not be ignored. It exempts
documents the disclosure of which would
involve the unreasonable disclosure of in-
formation relating to the personal affairs
of a person other than the applicant,
There is no ‘reverse Fol’ provision in rela-
tion to 541, in contrast with $43, although
such a provisien is included in the Privacy
fConseguentia! Amendments) Rill
198515 as recomnmended!64,

The commercial information exemption
{343) Nor has the commercial information
exemption featured in cases concerning
educational institutions, despite its poten-
tial relevance, particularly to applications
for access 10 materials concerning
research.

Amendment to ‘personal information’ {Ft
Vi FOIA 548 and Vic. FGIA have been
interpreted in Olsson and Setterfield in
such a way that these sections are unlikely
10 be able to be used as a vehicle for chal-
lenging assessments.

‘Documents of an apency’ The inter-
pretation of these words in Fealy and
Horesh make it less likely that the
teaching and research materials of
academics would be subject to Fol re-
qQuests in most circumstances, and that
there may be many other documents
prepared by academics for thelr own
private purposes which would also not ba
subject to Fol.

In its submission to the Senate Commit-
tee reviewing the FOIA415, ANU conclud-
ed that, while ‘the University supports the
principles of Freedom of Information’,
nevertheless

Given the evoiving case law, the Uni-
versity now holds grealer concern about
the effect of the Fol legisiation on the
Juture conduct of its academic opera-
tions than it did before the enactiment in
1982

While the University has not proceeded
Jormally to seek exemption from the
Act, we continue fo hold grave reserva-
tions about the Act’s impact on the
work of the University, Our view is that
the University should be exempt from
the Act insofar as iis academic activities
(as opposed to its administrative func-
tions) are concerned.

ANU’s main reasons for reaching this

conclusion were:

{i) There are ‘relatively high’ compliance
costs, including time of senior officers,
exacerbated by some ‘repeated vexatious
requests’, and by litigation costs;

{ii} The need for the university to prove
the validity, in terms of public interest, of
‘many of its longstanding, weli-proven
practices’, ‘each time some aspect of
those practices is challenged’;

{iii} The danger that disclosure of ‘raw
scores’ of students who are still enrolled
will be required;

{iv}) The ‘constant concern’ that disclosure
of academic references for appointments
will be required;

{v} The possibility that disclosure of
research material may be required,

These arguments do not justify any
wholesale exemption of ‘academic func-
tions” from freedom of information
legislation. If compliance costs are high,
then this is a problem common to all
agencies, ANU noted in its verbai
evidence to the Committee that it had
only received 69 requests, which it admit-
ted was not a particularly large number,
and that the annual number had declined
in the previous year!6s,

If universities have to expose their long-
standing practices to external review, this
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may be very valuable. The test shouid be
maore whether the reviewing bodies (the
AAT and the Courtsy are proving them-
selves unsuited to the task by repeated bad
decisions. There 1s no evidence of this,
and ANL #sell claims that the Tribunal
has substantially upheld almost alf of its
claims  for exemption. Besides, such
disputed cases are only the tip of an
iceberg of requests which are granted (or
if refused, not contested). Unprompted
by freedom of information legislation,
universities and colieges would not have
voluntarily adopted open access policies
in relation to much of the information to
which uncontested access is now given,
any more than most other government
agencies would have,

If there is evidence, as opposed to asser-
tion, that disclosure of raw scores or
referees’ reports is @/wayps against the
public interest, then there is }ttle reason
to believe that academic institutions will
not get a fair hearing. The problem con-
cerning rescarch material is stifl only a
possibility, but surely it would be more
sensible to propose a specific exemption
for the types of material that should not
be disciosed. Even such issues as whether
there should be a public interest test in the
confidentiality exemption are issues which
are not unique to academic institutions
but should be resolved for public institu-
tions generally.

Despite some statements o the con-
trary, academic institutions such as ANU
and in Victoria have managed to accom-
modate freedom of information legisla-
tion. When the Chairman of the Senate
Comimittee suggested 1o ANU represen-
iatives that they could live within the
framework of the FOIA, the answer was
‘cautiously, so far’'*’, There are long-
term benefits to academic institutions in
doing so. Like many other public institu-
tions, academic institutions are increas-
ingty required 1o demonsirate their public
accountability as the price of continued
public support: a willing {if cautious)
compliance with freedom of information
legislation is one way in which to do this.
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affecting the national economy (s44);
documenis disclosure of which would be
contermnpt of Parliament or contempt of
Court {s46}; and certain documents aris-
ing out of companies and securities
lepisiation {s47)}.

. FOILA 532, NSW FOIB .30
. FOIA 548; Vie, 539 MW FOIB cl.d6
. Wic. #OIA s51{4) also provides for inter-

nal review by the University Visitor: see
Bayne pi29.

. There are exceptions where conclusive

ceriificates have been issued by a

MMinister.

. FOIA s8.

. FOI4 9.

. FOEA s1.

. Based on a list compiled by Andrew

Byrnes, University of Sydney Facuity of
Law.

ANU claimed the confidentiality exemp-
tion as weil, but did not pursue the matter
at the hearing.

p693, following Re Waterford and
Department of the Treasury (No 2) (1984}
SALID 588; 1 AAR 1; but see now Public
Service Board v Scrivanich {1985 1 AAR
487 which has revived the argument that
536 1s limited to policy-forming processes.
pPpo95-6.

556, 563-4; 2 AAR 206.

Waterford (No 1),

Harris 5 ALLY 556, 563-4; 2 AAR 266,
ppH98-9; The scope of s40{1Xd} was not
clear from the Explanatory Memoran-
dum, but a broad interpretation was aid-
ed by the ‘independence’ of exemptions
provided for in 532.

Sec Ascic v Australian Federal Police
(1986} 6 Fol Review 84 {noted), for subse-
quent discussion of the meaning of *sub-
stantial’.

pp698-99.

FOIA s61; It was accepted by both sides
that the public interest factors were the
same for both sections here.

FOIA4 536(1)b); in this case the slightly
different wording in s40(2) was con-
sidered of no account.

p7e0.

pp760-701; emphasis in original.

See G. Greenleaf and R. Clarke ‘Aspects
of the Australian Law Reform Commis-
sion’s Information Privacy Principles’
Journal of Law & Information Science,
Yol.2 No. i, 1986,

pi97, following Morling J. sitting as the
Document Review Tribunal in Re Peters
and the Department of Prime Minister
gnd Cabinet (No 2) (1983) 5 ALN No
218.

. pp702-4,
. p704.
. or Schools or Faculties, whichever is

appropriate.

. unreported, AAT (Deputy President IR,

Australian Universities’ Review, No. 1, 1987

67.

68.
. pp.14-15,
70.

71,
72.

73.

82,

83.
84.

85.
86.
87.

88.

9.

Thompson, 5ir Ernest Coates and H.E.
Hailowes, Members) 23/3/1985.

. [45].

. [48].

. [48].

. but see the discussion of 545 below.

. FOIA s45(2).

. 581

. {408,

. p704 cf p702.

. unreported, Hogg 1., Victorian County

Court, 30/7/1984

. 530 Vic. FOIA, equivalent to 536 FOIA
. In entertaining this submission the Court

was presumably appiyving the presump-
tion of interpretation against surplusage.
Such arguments are unilikely to succeed
under the FOfA because of s32, the
‘independent exemptions’ section, which
has no equivalent in the Vic, FOI4.
identical to FOIA s30(5): ‘This section
does not apply to a document by reason
only of purely factual material contained
in the documens’.

pl0.

Senate Standing Committee on Constitu-
tional and Legal Affairs Official Hansard
Report (Praof) 28/9/1988, ppl1292-98.

7 ALN N129

Re Ascic and Ausiralian Federal Police
{1986} unreported, AAT Mo, W85/112,
18/4/3986.

Ascic v Australian Federal Police (1986) 6
Fol Review 84 {neted).

. with dicta that s40 and s45 exemptions

ajso applied: {43].

. 421

. 1421,

. see below re s45.

. 2.

- {17,

. [e4d].

. [65] Although there was some doubt

about one reference where the referee had
since died,

assuming that there is not already; see
Wertheim, discussed below.

{1983) 7 ALD 121.

it had not been declared to be a ‘prescrib-
ed authority’, and neither was it
‘established ... by, or in accordance
with the provisions of, an enactment’:
s4(1). It was established by an order-in-
councii.

Other information was also sought out
but, for various reasons, was not the sub-
ject of a decision.

ppld2-3,

as documents ‘to the disclosure of which
paragraph 36(1)}a) . . . would appiy’

sce Re Witheford and the Deparinent of
Foreign Affairs (1983) 5 ALD 534, Re
Keay and Chief of Neval Staff (1983) 5
ALN N350, and Re Low and Department
of Deferice (1984) ¢ ALN N280; Bayne
207-11 argues for the contrary view.

Re Low and Depariment of Defence
{1984} 6 ALN N280,

. In that case a distinction was made bet-

ween information provided to an agency
by a person {whether from ouiside or
within the agency) who provides informa-
tion that they are not bound to disclose,
and a member of the agency who provides
it under a duty 1o do so. In the latter case,
disclosure by the agency under the FOILA4

81,
93.
24,
93.
85,
7.
54.

99,

100,

101,

104,

110.

111,

2.

143,

114,

115.
t1e.

. {1987) Fol

wiil not breach any duiy or relationship
of confidence, irrespective of what the
members believed,

p.148.

. p.147.

n.148.

see ppl48-50 for all the above.
pp.156-53.

Re Wolsley and Depariment of fmmigra-
tion and Fthric Affairs (1585) ADMMN
80-014.

referring to circumsiances discussed in Re
Witheford.

Re Maher and Aitorney General's
Department (1986) 4 AAR 266,

Baueris and Commonweaith  Schools
Cornmission, Department of Education
[1986] 5 Fol Review &8 (noted);
unreported.

Corrs Pavey Whiting & Byrne and
Alphapharm and Collector of Customs

[#687] 7 Fol Review 10 (noted);
unreported.
i1986] 6 Fol Review 84 (noted).

. pdl.

. pp20-21, 48.

Waterford v Department of the Treasury
{1985) 7 ALD 93.

. see A v Hayden {No 1) (1984} 56 ALR B2.
. p50.
. Commonwealth of Australia v John Fair-

fax and Sons Ltd (1980) 147 CLR 39, 51
per Mason J.
Review (0; decided

23/12/1986.

. as in Commonwealth of Australia v John

Fairfax and Sons Ltd {1980} i47 CLR 39,
Privacy ALRCZZ, Draft Privacy Bill
cl.64(1}(b}); see also para. [1358].

ANU Submission to Senate Standing
Commitiee; see the Privacy (Consequen-
fial Amendmenis) Bill [986.

s35(1)b).

The discloser could, of course, commence
an action for breach of confidence.
Evagns v Martin (1984} unreported, Rendit
J., County Court, 27/7/1984; the respon-
dent shouid have been Monash.

see below Documents of an Agency,
ANU  Submission, 18/2/1986, Senaie
Standing Committee on Constitutional
and Legal Affairs Officiel Hansard
Keport (Proofy 28/9/1986, ppl292-98.

117,
118.
115
120,

121,
122,
123.
124,

125,

126.
127.
128.
129,

130,
131

132,
133.
134,
135.

136.
137.

138.
i35,
£40.
141,

142,

143,

see cases cited padl,

discussed below.

soe pp439-441 for the above,

M.D. Kirby ‘The Last of the Fiefdoms?’,
speech to Australian iostitute of Tertiary
Education Adminisirators, University of
Cueensland, 30/8/1985,

FOIA 548,

FOIA s550, 58.

FOLA s51(2).

Privacy Bili 188g, Cl.4, def. ‘mpency’,
CL7.

For the history of development of privacy
principles in Australia see Australian Law
Reform Cemmission Privacy, Report
Mo 22, AGPS 1983.

4 AAR B3,

ppl18-19.

(1986) 6 Fol Review 82 (noted).

Dee v US, No B4-5613, 17/1/1986, CA
DC; noted in United States Law Week
21/1/86 and in Privacy Times, V& No i,
22/1/86.

as summarised in Wiseman p21.

Re Scrivanich and Austrelian Taxation
Office (1983) 5 ALN N299,

Re Bleiccher and Capital Territory Health
Commission (1984) 5 ALN N521.

Re Page and Director General of Social
Security (1984) 6 ALN N171.

Re Leverett and Ausiralian Telecommun-
ications Commission (1985) 8 ALN 1335,
G v Health Commission of Victoria
unreported, 27/7/1984, County Court,
Rendit J.

Warburton op cit p363.

Thorne v University of London [1966] 2
QB 237; Ex parte McFayden (1945) 45
SR(NSW) 200; cited ibid p364.

[1986] 4 Fol Review 48 (noted).
equivalent to FOIA s48.

[1986] 4 Fol Review 53 {noted}.

see Wisernan ppl7-30 for a deiailed
analysis of ‘perscnal affairs’, as sum-
marised below.

Mews Corporation v National Companies
and  Securities Commission (1984) 52
AELR 277, 1 AAR 51%.

See re Boehm and Department of In-
dustry, Technolegy and Commerce
(1985) ADMMN 80-016; Re Wolsley and
Department of Immigration and Ethnic
Affairs {1985y ADMN 80-014; Re Wong

Australian Universities’ Review, No, 1, 1087

144,
145.
1485,
147,
148,

149,
150.
151,

152.

153,
154,
155.
i56.
i57.

158.

i59.

160,
1ot
iel.
i63.
ted.

HivS

166.
167.

and Department of mmigration ond
Ethnic Affgirs (1984) ADMN 92-033; 2
AAR 208; Re Corkin and Depariment of
fmmigration and Ethric Affairs {1984}
ADMN 92-029; Re Kahn and Austrefion
Federal Police {1985} ADMN B0-015; Re
Mr £ gnd Auwstralion Taxafion Qffice
{1984y ADMN 92-031; 2 AAR 190; Re
Properzi and Departrnent of Immigration

" and Erhnic Affairs (1984 ADMM 92-035;

Re Hudson and Ddirector Genergl of
Socigl Security {19843 ADMN 92-036; Re
Lianos and Secreiary 10 the Department
of Socia! Security {1985} 2 AAR 503,
Wisemar, p2i.

{1986 4 AAR 83,

p29.

p29.

Re Willinms and Kegistrar of the Federal
Court of Austrolia (1985) 3 AAR 529,
[1986] 5 Fo? Review 7! (noted).

{19871 1 Fol Review 8 {noted),

Privacy, Report 22, AGPS, 1983 Draft
Privacy Bill c1.8.

CL.6 def. ‘personal information’; the
ALRC recomimendation said ‘readily’,
not ‘reasonably’.

FOIA s4(1); Vic. s4; MSW cl.6.

pi3.

(1986) 1 YAR 143.

ibid pl47.

R. Wortley ‘Behind the Fol Idesk at
Monash’ {19867 3 Fol Review 30, 31.
see definitions of ‘agency’ and ‘prescrib-
ed authority’.

Low refers to ‘confideéniial systems within
an agency’, whereas here it would be
argued that the documents are only pro-
vided to the agency by the academic on
the understanding that they remain con-
fidential,

FOIA $36(3).

FOIA s58(2),(5).

FOIA s58E.

1.5, inserting a new FOILA C1.27A.
Australian Law Reform Commission
Privacy, ALRC22, Draft Privacy Bill cl.
63 & T8(1}a).

Senate Standing Commiitee on Constitu-
tional and Legal Affairs Officicl Hansard
Report (Proof) 28/%/1986, pp1282-98.
ibid, 1304-6.

ibid, 1304,
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