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Abstract

Status in the legal academy can mean two things. The first is one’s rank, with the highest status being a
tenured, full professor. The second is the prestige of one’s home institution in the law school rankings. Women
have been graduating from law schoolsin significant numbers for more than thirty years. However, they
continue to be underrepresented in the high status position of full professor as well as underrepresented on many
of the nation’s more prestigious law faculties. This paper offers three reasons for this status gap: 1) the ancient
association of “scholar” with the masculine; 2) disproportionate institutional service by women faculty; and 3)
gender schemas that distort student expectations about how women faculty should serve them. When these three
factors are combined with the fact that law schools are “gendered organizations” that valorize masculine norms,
the metrics used to measure status, while neutral on their face, produce outcomes that disadvantage women
faculty.
Introduction

Women continue to lag behind in the most prestigious positionsin American law schools and they are not
well represented on many of the nation’s more prestigious law faculties. This is despite the fact that there are
sufficient women in the tenure-track pipeline.!

Statistics collected by the Association of American Law Schools (AALS) . . . demonstrate that while women have made
continuous progress on law school faculties, they <till occupy a disproportionate percentage of the lower-paying, lower-status
jobs. From academic year 1998-99 to academic year 2007-08, the percentage of women law school deans rose from 10.4% to
19.8%. The proportion of full professors grew from 20% to 29.3% of the population. Unfortunately, however, women represent
61.3% of lecturers and 65.4% of instructors. In contrast, men represent the vast majority of high-paying and high-prestige
positions, 80.2% of deans, 70.7% of full professors, but a minority of low-paying and low-prestige positions, 38.7% of lecturers
and 34.6% of instructors.?

Law schools are parts of a larger academic whole—the university. The university is a place where teachers
and students gather to create, share, and transmit knowledge. Universities were constructed around gendered
norms where men taught other men, few of whom were primary caregivers for others. Not surprisingly, the slow
progress of women in legal academia mirrors that of women in American universities generally. The American
Association of University Women (AAUW) has concluded that “women have made remarkable strides in
academia” in the last twenty years, but that “[d]espite these gains, women remain underrepresented at the highest
echelons of higher education. . . . On average, compared to men, women earn less, hold lower-ranking positions,
and are less likely to have tenure.”®

In order to understand the resistance to women ascending to positions of prestige and authority in modern
academia, one must look briefly to the origins of the modern university and its monastic heritage. In addition,
one must look to the criteriafor tenure at most American universities and law schools which include atripartite
model of teaching, scholarship, and service. Most law schools give greater de facto weight to scholarship in
evaluating merit. However, women faculty tend to do a disproportionate amount of the institutional service.
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Finally, one must look to cultural gender norms among students whose eval uations of women faculty reflect
differing expectations in terms of being accessible to student needs.

1. The Marginal Role of Women as Scholarsin the University

Universities first arose in Europe during the later Middle Ages (c. 1150-1500). The universitas was a corporation or guild
of masters (professors) and scholars (students). Western civilization was developing rapidly at the time. The birth of this new
and uniquely Western institution resulted from a combination of powerful societal trends. Briefly, these trends were the revival
of mercantilism, growth of cities and the urban middle class, and bureaucratization, along with the 12th-century intellectual
renaissance. As European society became more complex, the universal Roman church, secular governments, and municipalities
required educated priests, administrators, lawyers, physicians, and clerks for business. Fulfilling this social demand were the
universities, which were clearly oriented toward teaching and the learned professions.*

The golden age of learning in philosophy, rhetoric, and law devel oped by the Greeks and the Romans was
followed by the Dark Ages in which “[t]he barbarian invasions destroyed the schools of the Roman Empire[,] . . .
the darkest [period] in the intellectual history of Europe.”® The resulting intellectual drought “gave rise to the
monastic and Cathedral schools which served the needs of the church.”® During the Dark Ages, “‘Benedictine
monasticism created almost the only homes of learning and education, and constituted by far the most powerful
civilizing agency in Europe until it was superceded as an educational instrument by the growth of the
universities.””” Thus, the original image of a “scholar” was derived from a singularly male figure keeping
knowledge alive as a scribe in an isolated monastery during the Dark Ages.

During this period, monasteries had limited communication with town centers and the Catholic Church
facilitated much of that communication.? Thus, this communication had very little effect on the broader society.’
This began to change as aresult of the rise of the cathedral schools, which were created by the church to educate
the clergy.® Monasticsm and the cathedral schools preceded the evolution of the university as an institution.™
This evolution began in earnest in the twelfth century with a great influx of knowledge from the Arab and
Byzantine worlds (including much of the ancient Greek philosophy as we know it).*2 The first medieval
universities were founded in the wake of this influx of heretofore unknown knowledge.*®

One of the most prominent medieval universities was the University of Paris.** An institution that had
begun as a cathedral school became a university that served as amodel for other universities.”® The University of
Paris evolved from an institution managed by individual professors to one managed by a “small oligarchy of
officials.”* In addition to thisinstitutional shift, universities began to grant licenses (with approval from the state
or church) to their graduates to credential them to teach elsewhere.’” As aresult, these early universities trained
the professoriate that went on to staff other educational institutions across Europe.*®

Oxford was one of the other major medieval universities.™ Unlike the University of Paris, Oxford’s early
existence was more closely connected to political concerns than to religious ones.® Thus, unlike other
universities that evolved from the cathedral schools, university officials at Oxford were linked more directly to
the school itself, and it operated in amanner more akin to that of a modern-day school administration.®

From those early days, the university as an institution has consistently excluded women as students and
professors. In the evolution of the medieval to the modern university, women always had a margina role. This
was in part aresult of the different curriculum that girls were allowed in primary education, a curriculum that did
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not prepare them to attend university.? It was also a result of views on the proper sphere for women—the private
rather than the public sphere.”® That view was significant in terms of encouraging the sex segregation of
caregiving, and that segregation in turn creates a practical barrier to women’s full participation in the university
even today.

During the Renaissance, femal e education was limited in two significant ways: (1) it focused exclusively
on the study of grammar, neglecting any formal reasoning; and (2) women were taught in local languages,
denying them the ability to learn Latin—the formal language of most universities.** As aresult, even if their
families had allowed it, they were not prepared to attend universities.

For example, education was based around the teaching of the Trivium (language based subjects) and
Quadrivium (number based subjects).” The traditional Trivium was composed of grammar, logic, and rhetoric.?
Male students were exposed to al three of these areas with a particular focus on logic.?” Female students were
taught almost exclusively on grammar.?® Rhetoric and logic were seen as unnecessary to a woman’s primary duty
of educating children, and might have a negative effect on the traditionally female virtues of chastity, silence,
and obedience.” As aresult, women were not prepared to discuss the source material used in universities, e.g.,
Aristotle or Cicero.*

Not only was female education limited to grammar study, women were rarely allowed to study Latin since
it was used in the public sphere, and the proper sphere for women was in the private sphere as caregivers.® Thus,
it was deemed unnecessary to teach women Latin. Since university classes were taught entirely in Latin, women
were not prepared to attend.®

Thus, the different primary curriculum for girls and boys had a del eterious effect on the number of women
who would be able to enroll in universities and this, in turn, translated into a dearth of women as university

professors.®
Renaissance pedagogical theorists believed that a woman should acquire learning appropriate to her expected adult role. This
usually meant two things: first, most educated girls came from the middle and upper classes. Second, agirl normally acquired
vernacular reading and writing skills sufficient for her expected role as virtuous and practical wife and mother, but no more.
Since she could not attend university or have a public role, she did not receive Latin schooling. . . .

But there were exceptions. A few girls, often with strong paternal support, received Latin humanistic educations. Such
girls did not have an easy time of it, because they had acquired skills inappropriate to their sex. A male with Latin humanistic
schooling could go on to the university and enjoy a public career where he could use his learning. A woman with aLatin
education could only hope to be recognized through a literary exchange with male humanists.®

The private sphere of caretaking in the home was still the proper place for women, not the public space of
the university. So, as we can see, therole of “scholar” is itself highly gendered and in the context of the ancient
origins of the workplace we inhabit—the university and the law school within it —it is associated with the
masculine. This gender schema persists to the current day in universities and the law schools within them.

2. Women and Institutional Caregiving in the Modern University

Even when women began to become members of the university as students and faculty in the late
nineteenth and twentieth centuries, the teaching and service functions were viewed as more appropriate to
women since they connoted caregiving—the activity that women were involved in in the private sphere. Women
were not associated with the masculine image of scholar, passed down from the original monastic scholars who
preceded the modern university. To this day, in American universities teaching and service is often associated
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with the feminine and research with the masculine.®*® As noted above, in the university norms adopted by law
schools, research is clearly the most salient factor in tenure, promotion, and pay decisions.®

Academic merit has been based on norms that are historically male, with publishing having the dominant
role in pay and promotions. There is substantial research demonstrating that women publish less than men for a
number of reasons, including more time with students, family obligations, and other external limits on their
time.*” One of the primary reasons they publish lessis that they struggle more with the dominant and
unquestioned model in law schools — the unified model of teaching and research. This “ideal” - that valorizes
the integration of both teaching and scholarship in law schools - puts a disproportionate burden on women.

Women work a second shift at home.® In addition, they are expected to do the caregiving at work as well—
putting them in ateaching and governance capacity exacerbates these demands. Not only do women provide the
bulk of caregiving to children and elderly, they do the disproportionate share of the “housework” in the
workplace itself, including within the faculty governance structure of the university. As noted above, as the
university evolved, the ideathat faculties should self-govern became the norm. However valid that idea may be
in terms of preserving academic freedom, it has costs for women who attempt full participation in the

professorial ranks:
[W]omen in the academy play domestic, supportive roles. Even when hired into positions that are equal in name and title to
men, women law faculty perform the “housework” of the law school. This work includes service on hard-working, low-status
committees in the law schools.
... Internal work seems to be less important to the prestige of the school and, concomitantly, to the career of the faculty
member. Many men seem to focus more on their scholarship and reap the benefits of doing so. Law faculties tend to emulate the
family’s gender divide. That is, women tend to do the housework—the committee work and other internal work at the law
school—men tend to do the outside work—more scholarship, more travel, more self-promotion, more blog entries and other
“scholarly” career work.

This problem is not merely a phenomenon of law schools. A recent study at the University of California, Irvine found that
women do much more of the service work at the university and that service work is generally of lower status than research and
teaching and is not rewarded by the system. This problem was especially acute for women who were post-tenure because they
were no longer shielded from service work.*
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Some scholars have argued that the slow progress of women to tenured, full faculty positionsis the result
of a choice by women, and individual choice is not something that the university as an institution should have to
respond to. But as we can see from societal structures themselves, women who have full time jobs at home and
who provide more carework in the workplace—when their lives are viewed as a whole—are not really
responding to autonomous choice as much as being squeezed onto a path that is the result of thisimbalance.
While the job description of a professor seems gender neutral on its face, when looked at through the narrow
lens of the workplace it can be seen that it is not neutral in the context of the complete picture of women’s work.

McGinley challenges the assertion that the disparity in progressis ssimply a matter of individual choice.
She notes that women have made up almost 50% of law school classes for the past twenty-five years so it is not
a pipeline problem:

Some might argue that these stark statistical differences [in the disparity between the number of women graduating from
American law schools over the past twenty-five years and the number of women in tenured, full professorships and deanships]
result from choice or alack of interest on the part of women lawyers to serve as law professors, but in a comprehensive study of
women in male-dominated jobs, law professor Vicki Schultz demonstrated that women’s “choice” is often shaped by the work
environment and employment policies. Moreover, Schultz’s empirical and qualitative research indicates that women react to
opportunities and conditions at work in determining the types of work they desire. . . . Unfortunately, Schultz’s study

demonstrated that workplaces often create barriers to women’s entry and success. As Schultz noted, there are “powerful
disincentives for women to move into and to remain in nontraditional occupations.”*

Women who engage in committee service are clearly burdened with greater expectations and fewer

rewards.*
3. Cultural Gender Norms Affect How Sudents Evaluate Women

Women who teach are expected to caregive for students far more than their male counterparts. McGinley
notes that while “[e]mpirical studies by Merritt, Reskin, and Kornhauser, and the statistics collected by the
AALS identify important inequalities that women professors face as employees in law school settings,”** these
studies do not identify the structures and norms that create such inequalities. Students who view faculty through
agender lens expect women faculty to be more supportive, respond more quickly to requests for meetings and to
spend more time hand-holding. If women do not meet these expectations, they are punished. A student
evaluation that asks whether a professor is “accessible” is going to reflect the fact that a student’s definition of
accessible for her male professors may be quite different from her definition of accessible for her female
professors. So facially neutral structures and processes can result in women spending more time with students,
to the detriment of their scholarship, and students reacting poorly to women faculty who do not respond to this
expectation.* So women may respond to these negative eval uations by putting more time into caregiving and
class preparation and less time into scholarship. This, in turn, resultsin less prestige according to the metrics
used by law schools. It can aso then result in fewer lateral moves up the prestige ladder in terms of law school
rankings.
Conclusion

Universities and the law schools within them reproduce cultural normsin society and women are

marginalized in these institutions as much as they are in other social ingtitutions. Facially gender neutral norms
that measure merit in terms of metrics like the quantity of one’s publications result in distorted outcomes for
women faculty. They tend to reproduce gender hierarchies and reify the devaluation of women faculty within
institutions. Gender schemas about who fits the definition of a “scholar” remain embedded in universities.
Women work two full-time jobs at home and at work and do a disproportionate amount of the institutional
service work in law schools. And student evaluations are not considered in the context of cultural gender norms
that reflect different student service expectations. Aslong as these conditions persist, women will continue to

Another study of forty professors (twenty men and twenty women) at four major research universities found that sixteen of the
twenty women (eighty percent of the female subjects), as opposed to five of nineteen men (twenty-six percent of the males),
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learning.”
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earn less both in terms of monetary compensation and respect as scholars, “even when they hold the same rank
as men,”* and the status gap in legal academiawill continue.
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