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About The Strategic Litigation
Impacts Series

This report is the second in a planned five-volume series looking at the effectiveness
of strategic litigation. As discussed in the Foreword to this volume, strategic litigation
is of keen interest to the Open Society Foundations (OSF), which both supports strate-
gic litigation and engages in it directly—and thus has an interest in gaining an unbi-
ased view of its promises and limitations. Strategic litigation is potentially a powerful
engine of social change. Yet it is also costly, time-consuming, and uncertain. Studying
its strengths, weaknesses, unintended consequences, and the conditions under which it
flourishes or flounders may yield lessons that enhance its potential and improve future
social change efforts.

To produce the five studies in this series, OSF is working closely with a broad
array of litigators and social change agents to examine the impacts of strategic litigation
in specific thematic and geographic areas.

The first of the five studies, Strategic Litigation Impacts: Roma School Desegrega-
tion, was published in 2016 and looks at efforts to end discrimination again Roma
school children in the Czech Republic, Greece, and Hungary. It is available online
at https://www.opensocietyfoundations.org/reports/strategic-litigation-impacts-roma-
school-desegregation.

The forthcoming third and fourth volumes in the series will examine, respec-
tively, strategic litigation and indigenous peoples’ land rights in Kenya, Malaysia, and
Paraguay; and strategic litigation against torture in custody in Argentina, Kenya, and
Turkey. The fifth and final volume in the series will look to distill from the preceding

four studies lessons that may inform the future work of litigators and allied activists.



Although it is certainly hoped that these studies may lead to more effective
use of strategic litigation as a possible driver of social change, OSF is well aware that
strategic litigation is no panacea, and that the field would benefit from more—and
more rigorous—thinking. This series of studies, then, may be thought of as one small

step toward developing a better understanding of the promise and pitfalls of strategic
litigation.
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Methodology

This comparative, qualitative study examines strategic litigation of the right to equal
access to quality education in pre-primary, primary, and secondary education in Brazil,
India, and South Africa. It does not consider cases concerning vocational training,
tertiary education, or adult education, where the justiciability of the right is less clear.

To the greatest extent possible, the inquiry seeks to adhere to principles of impar-
tiality, even-handedness, intellectual integrity, and rigor. To be sure, the study’s sponsor,
the Open Society Foundations (OSF), advocates for, funds, and uses strategic litigation
as a vehicle for realizing human rights. The Open Society Justice Initiative itself both
litigates and provides instruction in using strategic litigation. And the Open Society
Foundations’ Education Support Program, along with many other parts of OSF, finan-
cially supports grassroots efforts to litigate for education justice around the world. Some
might infer that the inquiry is therefore inherently biased toward conclusions favorable
to the sponsors’ views on its value.

This study was therefore structured to mitigate such possible biases and misper-
ceptions. It was researched and written by independent experts, rather than OSF staff;
informed by hundreds of individuals; and overseen from its conception by a nine-
person advisory group whose members are unaffiliated with OSF." In addition, the
research process was designed to garner input from the widest possible spectrum of
stakeholders and observers, including those who have been publicly skeptical or criti-
cal of using strategic litigation to achieve education justice. This inquiry is born of an

authentic desire to understand the complexities and risks of—rather than platitudes
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about—the use of strategic litigation to advance social justice. A lack of impartiality
would only thwart that goal.

The inquiry draws on legal research, literature reviews, and original analysis. But
principally, it draws on qualitative methodologies, including scores of semi-structured
in-country interviews with diverse stakeholders in the three focus countries. Those inter-
views were done by attorney-activists Thiago Amparo in Brazil, Aparna Ravi in India,
and Cameron McConnachie in South Africa, between June 2015 and January 20106.
Respondents included lawyers, education officials, social movement actors, NGO lead-
ers, clients, government officials, teachers, parents, school administrators, academics,
journalists, and members of the non-target population. Some of the interviewees were
directly involved in the litigation and provide insights into behind-the-scenes aspects of
strategic litigation. The interview questions can be found in the appendix of this report.

To test hypotheses about the impacts of strategic litigation in education and cata-
lyze trans-national research and reflection, the Justice Initiative and the Education Sup-
port Program co-hosted a peer consultation in New Delhi, India, in September of 2015
and in Sao Paolo, Brazil, the following month—both roughly mid-way through the
interviewing and fact-finding processes. Some 35 experts and stakeholders from diverse
backgrounds challenged the preliminary findings and helped sharpen and enrich the
study. The proceedings from these consultations are publicly available.

The three countries examined were selected based on four criteria: the countries
were the sites of significant attempts to bring about change through litigation, the cases
in question were settled or adjudicated at least five years prior to commencement of the
research, the cases have been decided in final instance by a domestic court, and are, on
the whole, geographically representative.

Since the objective is to surface the complexities of strategic litigation in its
broader context, rather than just highlight landmark rulings, the focus countries were
selected to maximize the benefits of comparative learning.

While at first glance Brazil, India, and South Africa may not seem like obvious
comparators, they in fact have much in common. They are large-population democra-
cies,? and have been the site of increasing activism and strategic litigation around the
right to education in recent years. All are emerging economic powers, influential in
their regions and on the world stage.3 They also have multi-ethnic, multi-lingual popu-
lations, histories of colonial oppression, and are characterized by deep inequality and
high levels of poverty. All three countries have strong and relatively new constitutional
systems in which the right to education is justiciable, and all three can declare laws to be
unconstitutional and can fashion creative remedies. Brazil, India, and South Africa are
also signatories to international human rights conventions related to the right to educa-
tion, including the International Covenant on Economic, Social and Cultural Rights and
the Convention on the Rights of the Child.
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In addition, the differences among them make for interesting comparative learn-
ing. India is a common law system whose legal system has inherited much from the
English system. South Africa has a hybrid legal heritage, comprising Roman Dutch
law for many of its civil law principles, but it too has a common law tradition in some
aspects of the law, notably in relation to the setting of precedents. Brazil, on the other
hand, has a civil law system, and features public legal bodies that can and do get involved
in litigation against the state. The Background section of this report contains a detailed
description of the constitutional and governance systems in each country, the state of
education in the countries, and an overview of public interest litigation that has aimed
to promote the right to equal access to quality education.

Below are answers to significant questions about this study.

. What do we mean by “strategic litigation”?

Strategic litigation, also referred to as public interest litigation, impact litigation,
or cause lawyering, can be understood in different ways. But for the purposes of
this inquiry the term is used to refer to bringing a case before a court with the
explicit aim of positively affecting persons beyond the individual complainants
before the court.

In this context, strategic litigation is viewed as just one of many possible social
change tools. Other social change tools—including mass mobilization, public pro-
tests, advocacy, lobbying, and legal aid—are commonly used in concert with, and
sometimes as a prerequisite for, strategic litigation. To properly examine strategic
litigation, it is important to understand it as one part of a broader effort; it cannot

be fully understood in isolation.

. What do we mean by “quality education”?

The right to equal access to education is enshrined in international human rights
law through the right to education and anti-discrimination protections. But the
legal cannon has nothing to say about “quality education” per se. The innovation
of this study is that it enquires whether the litigation undertaken has addressed

not just access to education, but access to “quality education.”

That in turn requires an understanding of what is meant by that phrase. In 2012
the Special Rapporteur on the Right to Education, Kishore Singh, issued a report
entitled “Normative action for quality education.” The report acknowledges wide-
spread concern with the low quality of education in many regions of the world,
including Latin America, the Asia-Pacific region and southern Africa. The Special

Rapporteur points out that concerns about quality often focus on low levels of
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student achievement in gaining knowledge, skills, and competencies. He affirms
that while student gains in these areas are undoubtedly important, meeting such
a basic threshold does not necessarily meet the definition of “quality.” To focus
purely on competencies risks overlooking the importance of other critical ele-
ments of education, including having well-trained, motivated teachers and prop-
erly-resourced classrooms. The Special Rapporteur argues for a holistic approach
to quality—an approach that this study also takes. As the Special Rapporteur
has noted, “quality education cannot be successfully imparted without adequate
infrastructure and facilities and a school environment in which teachers, parents

and communities are all active participants in a school.”#

The Special Rapporteur’s report sets out the main elements that should be
addressed by national norms and standards. The list of elements starts with prac-
tical matters, such as physical environment, class size, and pupil-teacher ratio.
Other elements include: frameworks for the teaching profession, curriculum con-
tent, evaluation of achievement, participatory management, and, finally, monitor-
ing and inspecting of schools. The Special Rapporteur’s report flags a challenge
which is especially pertinent to this study: the link between quality and equality.
The overall socio-economic inequalities in a society are often manifested in dis-
parities in the quality of education that different children receive. Thus, equal
access to quality education is unlikely to be achieved while discrimination and
marginalization spill over from the general social environment into education sys-
tems. The Special Rapporteur’s framework for understanding “quality education”

is used to guide this study’s efforts to measure the impact of strategic litigation.

o What do we mean by “impacts,” and how do we measure them?

Trying to define the impacts of strategic litigation is a somewhat subjective exer-
cise. An assessment of the impacts must include the effort of bringing the case
to court, the judgment or settlement itself, and the monitoring and implementa-
tion of the judgment or settlement. The definition must also take into account
the relationship between the litigation and its perceived impact, and if there is a
correlation or even causation.

The research conducted for this report illustrated how difficult it is to measure
the successes and shortcomings of strategic litigation. Firstly, respondents con-
tested whether outcomes can be attributed to litigation alone. Governments tend
to deny the success of litigation, claiming that they would have made the changes
anyway. Moreover, since the reasoning behind an individual judicial or policy

decision often remains private—and since different legal, social, and political
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dynamics may work together to effect change—it may be impossible to demon-
strate definitively that a ruling or a change in a government’s policy was the direct
result of strategic litigation. There are practical challenges in measuring success
too, including an absence of baseline data, failure to collect statistics, and lack of
data analysis.

These challenges may present barriers to fully understanding the impacts of stra-
tegic litigation, but they are no excuse not to try. In fact, this study was designed to sur-
mount those barriers and provide some answers, however qualified, about the impact
of strategic litigation on equal access to quality education.

EQUAL ACCESS TO QUALITY EDUCATION 15






Foreword:
Why Strategic Litigation?

It is fair to say that the Open Society Foundations (OSF) began as an effort to advance
equal access to quality education. OSF’s founder, George Soros, made his first grant,
in 1979, to black South African students to enable them to attend the University of
Cape Town despite decades of apartheid-era prohibitions. That foundational foray into
the field of education has since mushroomed into broad funding and programmatic
support for students, activists, litigators, and other civil society actors in many human
rights areas around the world. For the last ten years, OSF’s human rights law center, the
Open Society Justice Initiative, has used the courts to seek remedies for racial, ethnic,
and religious discrimination in the education sphere, principally in Africa and Europe,
both in its own name and together with partners.

Glaring inequality persists in South Africa, with black children still suffering from
disproportionately low literacy rates and inferior and separate educational opportunities.
But the country has also become a lodestar for advancement of the right to education
and other fundamental rights. We have much to learn from South Africa’s experience,
especially regarding the efforts that catalyzed those changes and what role, if any,
strategic litigation—often referred to as impact litigation or human rights litigation—
has played.

This study is about the impacts of strategic litigation on equal access to quality
education in Brazil, India, and South Africa. It is intended to look beyond strategic
litigation solely as a means to ensure equal access to education, and to examine the
use and effectiveness of strategic litigation in advancing education quality once access
is won. This study is the second in a series of four thematic studies undertaken by the



Open Society Justice Initiative and independent experts in 2014-2016 to interrogate the
impacts of strategic litigation as a catalyst for social change. The first study, by Adridna
Zimova, explores efforts to seek desegregation for Roma students in European schools.
The third and fourth thematic studies will address strategic litigation impacts on indig-
enous peoples’ land rights and custodial torture. A fifth volume will seek to extract from
the preceding four studies lessons that may inform the future work of litigators and
allied activists.

OSF, like several other international donor organizations, has invested signifi-
cantly in strategic litigation for social change. This inquiry is animated by the theory
that greater understanding of strategic litigation globally can expedite advancements in
the field and the ever more skillful and effective use of strategic litigation as a social
change tool.

It is precisely because OSF both litigates and funds strategic litigation that the
inquiry does not seek to serve as propaganda for one position or one practice over
another. Nor would OSF have any interest in taking a binary stance favoring or oppos-
ing strategic litigation per se. Rather, the inquiry seeks to challenge our assumptions
and indeed our own experience about the value of strategic litigation. For that reason,
the research was conducted predominantly by external researchers and an oversight
advisory panel. (Please see the Methodology section for more on how the research was
conducted.)

The legal cases chosen for study here are understood, at least within their national
contexts, as significant attempts to bring about change through litigation, whether or
not they were successful. The cases studied were settled or adjudicated at least five years
prior to commencement of the research, to allow for their impact, or lack thereof, to
become apparent. The cases have been decided in the final instance by a domestic court,
and are, on the whole, geographically representative. The entire inquiry understands
“impacts” in three broad categories: material impacts (quantifiable or tangible), policy
and jurisprudential impacts, and non-material impacts such as changes in behaviors
and attitudes, which this report refers to as “agenda change.”

This inquiry focuses less on the question of what impacts strategic litigation gen-
erates and more on the question of what contributions to social, political, and legal
change has strategic litigation made on particular issues in particular places? What
were the conditions, circumstances, and manner in which litigation was pursued (in
conjunction with other tools) which enhanced its contribution(s) or diminished them?
To what extent are any insights from those particular experiences of use to advocates
for change working on other issues and in other places?

This study reflects a unique coming together of education activism and informed

human rights lawyering. It is hoped that social activists, strategic litigators, civil society
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groups, academics, and students will benefit from the study. Those already undertaking
strategic litigation to promote equal access to quality education may gain new insights
which improve the impact of their work. Those considering such work may be empow-
ered to take their first steps towards using litigation to promote the right to education.
We invite you to reflect on lessons learned, share your own insights and innovations,
and add to the global body of good practice on using strategic litigation to catalyze social

change.

James A. Goldston and Hugh McLean,
Open Society Foundations

New York City

April, 2017
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Executive Summary

The right to education directly affects more of the world’s population than almost
any other socio-economic right. Its fulfillment is crucially important to all children
—especially vulnerable populations such as minorities, girls, and children with dis-
abilities—and for global development as a whole. Globally, the youth literacy rate has
been steadily increasing, from 83 percent to 91 percent over the last two decades. But
about 16 percent of the world’s population still cannot read, and regional and gender
disparities remain stark.s

Fortunately, there are few rights that are as thoroughly legally protected, regu-
lated, and monitored. Equal access to education is enshrined in multiple international
human rights norms, including Article 13 of the UN Convention on Economic, Social
and Cultural Rights, which recognizes “the right of everyone to education,”® and Article
28 of the UN Convention on the Rights of the Child.” The fulfillment of the right to
education is administered and overseen by multiple supra-national intergovernmental
bodies, including UNESCO and UNICEF; and its realization quantified and made time-
bound by global policy frameworks such as the fourth UN Sustainable Development
Goal (“ensure inclusive and equitable quality education and promote life-long learning
opportunities for all”), which in turn built on the UNESCO Education for All move-
ment’s goal to provide education for all by 2015. Brazil, India, and South Africa, which
are examined in this independent, qualitative study commissioned by the Open Society
Justice Initiative, are all bound by these legal obligations and participate in these global
policy frameworks.®

Some progress toward achieving the right to education has been made through
these international norms and treaties, as well as through the adoption of binding

national legal obligations such as constitutional requirements. But where those instru-



ments have failed to deliver educational justice, strategic litigation has been used
increasingly often to address a wide range of education problems in all three countries,
with largely positive impacts. In short, strategic litigation seems to be an effective tool
for achieving material advances in education justice, though with uneven impact for
equal access to basic education, and substantial under-litigation of quality education per
se. Examining which tools and combined approaches are most effective helps speed the

process of bridging the education gap for those who continue to be left behind.

Background

It is axiomatic that children who cannot access at least basic education do not reach
their full potential. Access to quality education shapes both an individual’s life-long
opportunities and her society’s achievements. But despite the attending legal obligations
and self-evident benefits for states to fulfill their positive obligation to progressively
realize this right, many countries are failing to do so, and the international community
failed to meet the UN Millennium Development Goal of achieving universal primary
education by 2015. Basic literacy—a fundamental indicator of equal access to quality
education—has risen only incrementally in the last 15 years globally, from 87% to 91%;
in Africa it rose from 70% to 74%. Currently, 758 million people age 15 years and older
“still cannot read or write a simple sentence. Roughly two-thirds of them are female.”?
That so many adults cannot read and write means millions of children around the world
have not enjoyed the right of access to quality education.

In some instances, neglect or prejudice exclude certain children from educational
opportunities. In other cases, while there may in fact be adequate and equal access to
education—in terms of the number of children who enroll in schools—the quality of the
education that is offered may be so poor that it fails to result in the required capabilities.
What value does a school house have if it lacks qualified teachers, or if some students
are barred from entering because of discrimination that the state fails to prevent? Such
endemic failures have mired whole generations in poverty.

Strategic litigators and other civil society actors have increasingly turned to the
courts for solutions. This study examines their efforts, and in so doing reveals a will-
ingness among litigators and allies to consider the effects of litigation, as well as an
enthusiasm to learn from experience—both their own and that of others. It is hoped
this report will provide them a further opportunity to do so.

Clearly, the context in which strategic litigation takes place matters, and this study
includes an overview of the litigation context in each of the countries under review,
including constitutional and legal frameworks and processes, as well as the socio-polit-
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ical context relating to education. A brief history of the struggle for education in each
country is followed by a description of the legal environment in which the strategic
litigation plays out, and an outline of the education cases that have been brought. The
bulk of the study examines three types of perceived impacts of the strategic litigation:
material outcomes, changes in policy and law, and non-material or attitudinal change
(referred to as “agenda change”).

There are specific challenges associated with winning access to quality educa-
tion; this report looks at how—and how successfully—strategic litigation has tackled
them. These challenges include the availability of education, such as a lack of spaces in
schools, or low levels of student enrollment. There are also problems with access to edu-
cation, such as children who have been excluded due to discrimination or have dropped
out of school. Exclusion might also occur as a result of adaptability problems, such as
children being excluded due to disability. Finally, there is a challenge beyond availability
and access: the challenge of access to quality education. Gaining access to a seat in the

classroom matters little if the seat is broken or the classroom lacks a competent teacher.

Principal Findings

I. Strategic litigation has been an effective tool for achieving equal access to quality
education in Brazil, India, and South Africa. The “equal access” component can
be seen in the many cases examined here that promote inclusion and access to
education, particularly for the poorest and most marginalized children. However,
many of those interviewed for the study feel that even where litigation addresses
access, it is failing to address “quality” adequately. There is no clear correlation
between the litigation and literacy rates, for example, or the litigation and the
number of children attending school. Although this may be due to an overly nar-
row approach to defining quality, it is valid for strategic litigators and the social
actors with whom they collaborate to consider whether students who have gained
access to education are receiving a quality education. If students are not gain-
ing in knowledge, skills, and competencies, further litigation may be needed to

address the quality of the education on offer.

2. Broadly speaking, in Brazil, India, and South Africa the greatest litigation suc-
cesses have been in material improvements, such as to school infrastructure:
fixing dilapidated buildings and providing basic sanitation, teaching materials,
desks, chairs, and textbooks. More qualitative components—such as adequately
trained teachers and norms that value the dignity of all students—have been

litigated to varying degrees of success. For example, litigation has been critical in
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creating thousands of places in childcare institutions and pre-schools in Brazil;
reducing the number of out-of-school children in India from 170,000 to 15,000 in
less than two years; and building 138 new schools and securing the appointment
of 145 new permanent teachers in South Africa. Increased budgetary allocations
towards improvements in the education system arising from litigation have been
similarly impressive. However, focus on material outcomes can skew resource
allocation and draw attention away from other important aspects of equal access
to quality education. This research suggests that litigators and their partners are
well advised to understand the service delivery system as a whole and ensure that

litigation does not distort it by emphasizing access at the expense of quality.

3. Strategic litigation has had a positive impact on education policy and jurispru-
dence in all three focus countries. These changes include the recognition of early
childhood education as an immediately realizable right in Brazil, the shift in
definition of a child having “dropped out” of school from Go consecutive days out
of school to only seven days in the state of Karnataka, India, and the publication
of norms and standards for school infrastructure in South Africa. The litigation
has also produced important jurisprudential shifts, such as clarifying the immedi-
ate realization of the right to education. In South Africa, the courts have begun
to spell out the core content of this right, in contrast to their approach in other

socio-economic rights cases.

4.  Social movements and strategic litigation interact in mutually-reinforcing ways.
The study finds a complex synergy between social movements and litigators in
which social movements can give rise to litigation, and, under certain circum-
stances, litigation can catalyze movements for change. After Brazil's Movimento
Creche para Todos (Childcare for All Movement) tried local, non-litigation initia-
tives without great success, it found that a bolder strategy emphasizing litigation
would better address the deficit in access to early childhood education. On the
other hand, in South Africa, the need for robust execution of existing court judg-
ments led to a movement of learners who advocated for the implementation of
previously-litigated cases. In this regard, India is an outlier in the present study,
having seen fewer examples of movements leading to cases or cases giving rise to
social movements and, arguably, little sustainable improvement in the fulfillment
of the right.

5.  The synergies between social movements and litigators have led to innovative
litigation tactics and novel remedies. The study reveals a sophisticated under-
standing of litigation strategy among litigators and movement leaders, as well
as a willingness to try new approaches. Shifts from individual cases to collective

cases in Brazil and the use of new strategies such as the “opt-in class action” in
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South Africa demonstrate a pioneering approach among strategic litigators in
those countries, which is less evident in India.

6.  Strategic litigators in the three countries have largely taken an incremental
approach to litigating for equal access to quality education. Of course, local con-
text is especially significant in determining a litigator’s approach, and taking
incremental steps may be most appealing to an individual litigator and her client.
Yet it is surprising that despite having one of the largest school-age populations
in the world, India has experienced few public-interest litigation cases (commonly
known as PILs in India) of any kind, and fewer still related to access to quality
education.

7. Data-gathering is itself a valuable result of strategic litigation. Sometimes
increased access to and use of data is a conscious aim of litigation, while some-
times it is a by-product. Either way, information about education outcomes and
financing of education, for example, is useful for both social mobilization and
follow-on litigation. According to the field research, strategic litigators and social

movement partners are using it effectively.

8. Overall, the strategies and remedies for increasing access to quality education
have led to an expansion of democratic space and a movement toward increased
dialogue between civil society and the state. The remedies in all three countries
are ground-breaking. The joint government/civil society committees appointed
by courts in Brazil and India are good examples of experimentalist approaches
focused on dialogue. South Africa’s infrastructure and provisioning cases have
been more adversarial, but out-of-court settlements have provided some space for
engagement. Discourse change and the skillful use of media strategies have also

had a positive impact on public support.

In conclusion, strategic litigation had led to significant successes in increasing
access to quality education in Brazil, India, and South Africa. These successes mostly
take the form of material improvements, including adding slots for pre-school stu-
dents in Brazil, reducing the number of out-of-school children in India, and adding
new teachers in South Africa. But there have been other important victories stemming
from strategic litigation, including changes in government policies and jurisprudence.
Finally, there are complex synergies between strategic litigators and social movements
in which litigation can grow out of an existing social movement, or a social movement
can be born in response to litigation and resulting court rulings. Strategic litigators
and social movements clearly benefit from working together, and it appears that tighter
coordination between litigators and change agents would lead to even greater successes
both inside the courtroom and beyond it.
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|. Introduction

The right of equal access to quality education is arguably one of the most important
socio-economic rights. It directly affects all of the world’s children, and its execution or
lack thereof will shape our planet’s future. In theory, the right is well protected through
international norms and treaties, regional covenants, and national legal obligations.
Yet in practice, millions of children lack access to education, or are prevented from
going to school by economics or discrimination, or are trapped in substandard schools
where they have few genuine learning opportunities. Poor children, ethnic minorities,
girls, and children with disabilities are among those most often affected by these
problems.

This study looks at impacts of strategic litigation for access to quality education. It
takes a hybrid approach, employing both quantitative and qualitative indicators, exam-
ined according to three categories, which sometimes overlap. The first broad category is
material, quantifiable outputs, such as the increase in the number of students attending
school, or the number of textbooks available per child, or improvement in the teacher-
student ratio in a given classroom. The second type of impact relates to policies and
jurisprudence created or amended as a result of the litigation and/or judgment. This
could include the introduction of policies that ensure school curricula are relevant to
minority students as well as those in the majority. The third indicator of impact is
intangible, or non-material, results, such as changes in the attitudes and behaviors of
the government, education policy-makers, school administrators, teachers, learners, or
the general public.

The interviews conducted in Brazil and South Africa for this study strongly indi-
cate that improvements in equal access to quality education have both caused and

resulted from strategic litigation. In India, the right remains surprisingly under-litigated
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and even unknown relative to the immense size of the country’s school-age population,
substantial civil society, and fairly activist judiciary.

Strategic litigation—especially when combined with other advocacy tools—can
help increase access to quality education, as the experiences of Brazil, India, and South
Africa show. This study looks at those experiences and the impacts that have resulted
from strategic litigation in the three countries. It begins by examining the background
conditions in Brazil, India, and South Africa, including each country’s constitution
and legal system, history of the struggle for educational rights, and litigation for those
rights. The report then assesses the impacts of litigation, using three measures: mate-
rial outcomes, changes in policy and jurisprudence, and less tangible impacts (grouped
under the umbrella term “agenda change”), such as changes in attitudes and media

portrayals.
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. Background

A. Brazil

Brazil is the largest country in Latin America and the fifth largest in the world,” with a
population of over 210 million.” Approximately 30% of the population is under 19 years
of age,”> and Brazil has the seventh largest youth population in the world. As a federa-
tion, Brazil is divided into 26 states, one Federal District, and 5,570 municipalities.
Forty-three percent of Brazilians identify themselves as pardos (mixed race), 7.6% of the
population is black, 47.7% white, 1.1% Asian, and .4% indigenous.” Brazil's annual per
capita GDP was US $11,159 in 2016'>—Dby far the highest of the three countries studied
in this report.” Brazil has a civil law system, unlike India and South Africa which use
a common law system.

Like India and South Africa, Brazil has struggled with severe socio-economic
inequality and its impact on peoples’ lives. Yet in the last decade the country has expe-
rienced a breakthrough in poverty reduction due to economic growth and policies such
as Bolsa Familia (Family Grant),”® a social assistance program established in 2003, as

well as a policy of progressively raising the minimum wage.™

Constitution and Legal System
Social rights are a key element of the Brazilian legal system. The Federal Constitution,

adopted in 1988, marks the end of a military dictatorship that lasted from 1964 through
1985. As a result of the political and social forces that emerged during the country’s
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democratization process, Brazil's Constitution incorporates a generous bill of rights,
recognizing both civil and political rights as well as economic, social, cultural, consum-
ers’, and environmental rights.

Strategic litigation has a long tradition in Brazil, dating back to the abolitionist
movement during the mid-19™ century, when anti-slavery lawyers used legal means to
free slaves.> The country’s Constitution and legal system contain certain features that
create a positive environment for strategic litigation, despite the challenges discussed
later in this report.

First, the Constitution establishes a strong human rights system. All fundamen-
tal rights and guarantees articulated in the Constitution are “immediately applicable,”
and thus generally understood as having normative force regardless of the adoption of
statutory provisions detailing their content.>" It is also understood that the law shall not
prevent the judiciary from examining any threat to or violation of a fundamental right.>
Since a 2004 constitutional amendment, human rights treaties which are adopted by a
qualified majority in the Brazilian Parliament have formal constitutional status.

Second, the country’s legal system provides civil society organizations with a
plethora of legal instruments to challenge rights violations, including the right to edu-
cation, before lower courts. Among those legal instruments, two have been particu-
larly popular among civil society groups: mandado de seguranga and agdo civil piiblica.
The mandado de seguranga is an exceptional, speedy mechanism designed to protect
a clearly identifiable right (i.e. one that does not require the production of evidence
before courts), as long as other legal instruments are not available.” Importantly, the
Constitution allows for the filling of mandado de seguranga for the protection of collective
rights, including by civil society groups.>* Meanwhile, the agdo civil piiblica has served
as a general instrument for advancing collective and individual rights, although it is a
less speedy procedure than the mandado de seguranga.> As this study will show, the use
of those legal instruments before lower courts makes up most of the strategic litigation
work done by civil society groups regarding the right to education in Brazil.

Third, Brazil has a peculiar system of state-funded lawyers and public prosecu-
tors, many of whom have played a key role in advancing rights. Two institutions are
particularly relevant: the Ministério Piiblico and the Defensoria Piblica. While the Minis-
tério Publico (or public prosecutors’ office) is traditionally associated with criminal pros-
ecution in most countries, in Brazil it also has responsibility for protecting vulnerable
groups such as minors and indigenous people. Importantly, the Constitution makes
presenting public interest litigation one of the institutional functions of the Ministério
Piblico, in particular via agdo civil piiblica. In certain states, including S3o Paulo and
Ceard, the Ministério Piiblico has a special unit on the right to education, along with the

more traditional units on children’s rights and rights of persons with disabilities. The
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Ministério Piblico has also made use of extrajudicial mechanisms such as civil inquiry
procedures and agreements with public authorities (so-called Termo de Ajustamento de
Conduta, or TAC?%) to advance rights.

The Defensoria Piblica has the primary institutional task of providing legal assis-
tance to poor individuals.? It is a state-level institution and the Constitution guarantees
its functional and administrative autonomy. While it is mainly occupied with cases of
individuals seeking access to justice (for example, individuals seeking a place for their
children in primary education), in recent years the Defensoria Piblica in several states
has invested significantly in public interest litigation. One of those cases was an ag¢do
civil puiblica proposed in 2012 by the Defensoria Piiblica of the State of S3o Paulo, along
with several NGOs, seeking to guarantee the right to education for female prisoners.?
In another case, the Supreme Court in November 2015 confirmed that the Defensoria
Piiblica has standing to present an agdo civil piiblica for the protection of collective and
diffuse rights, in addition to its primary task of providing access to justice for individu-
als.?9 Like the Ministério Piiblico, the Defensoria Piiblica in several states has also created
special units on certain rights—including the right to education and children’s rights—
in order to improve its work on those issues.

With the adoption of the 1988 Constitution, the list of parties with the standing to
directly approach the Supreme Court expanded beyond the attorney general to include
other high-level officials including the president, state governors, political parties, and
even confederations of labor unions.3®> An example of this took place in August 2015,
when a confederation of private schools presented a case challenging the constitutional-
ity of the obligation—set to enter into force in 20163'—to accommodate students with
disabilities in regular classes without increasing school fees.3* Although a final ruling
was still pending at the time this report was written, one of the Supreme Court justices
issued an interim decision denying the suspension of the effects of the law in question,
using arguments drawn from the International Convention on the Rights of Persons
with Disabilities and its clause on inclusive education (Article 24).33

Although the list of parties that can approach the Supreme Court directly is fairly
expansive, civil society’s access to the Supreme Court in Brazil is constrained. As a
result, civil society organizations engage the Supreme Court primarily through present-
ing amici curiae briefs in relevant constitutional cases,34 participating in public hearings
convened by the court in order to discuss an important case, or prevailing upon one
of the parties that does have standing to directly present a constitutional challenge on
their behalf3° Tt is against this background that the struggle for access to education has
unfolded.

EQUAL ACCESS TO QUALITY EDUCATION 31



The Struggle for the Right to Education in Brazil

Historically, Brazil's education system has been highly stratified, with people of
European or Hispanic heritage having greater access to quality education than those
descended from Brazil’s substantial African slave population or those of mixed descent.
The country’s education system has also been marked by disparities in quality between
urban and rural populations, which persist to this day. However, by 2000, literacy rates
in Brazil had reached 9o%, and today almost all children attended school. Part of this
advancement is due to the drive to empower and equalize society following 20 years
of military dictatorship (1964-1985), part is due to the economic advancements of the
1980s, and part was driven by strategic litigation.

The adoption of the Constitution in 1988 opened unprecedented opportunities to
advance education rights in Brazil. Indeed, the Constitution has more provisions cover-
ing education than any other social right.” The core provisions on education (Articles
205-214) include a list of guiding principles. These include the “guarantee of standards
of quality”—a key article outlining the state’s duties deriving from the right to educa-
tion—as well as a provision assigning different mandates in education to each level
(federal, state, or municipal) of Brazil's federal system. Specifically, municipalities are
assigned primary responsibility for basic education. Importantly, the Constitution also
establishes certain percentages of tax revenue that should be allocated to education: at
least 18% of federal tax revenue should go toward education, as should 25% of states’
and municipalities’ tax revenue.

Constitutional amendments adopted in 2009 further strengthened educa-
tion rights, particularly for pre-school children. 3® Notably, compulsory education was
extended to cover ages 4 to 17, with the state now bound to provide it “free of charge
for every individual.”® While not explicitly qualifying it as compulsory, the Constitution
also stipulates that one of the state’s duties is to provide “infant education to children
of up to five years of age in day-care centers and pre-schools.”+° Brazil’s basic educa-
tion system is divided between early childhood education in day-care centers or creches
(from birth to three years old) and pre-schools or pré-escolas (from four to five years
old); elementary education or ensino fundamental (from six to 14 years old) and high
school or ensino médio (15-17 years old). In the last decade, major legal developments
have reinforced states’ obligations around education. In two judgments from 2005, the
Supreme Court expressly recognized that the Constitution requires municipalities to
provide early childhood education for children below age six.#'

The jurisprudential impact of these decisions cannot be overstated. From 2006
onwards, state-level courts of appeal aligned their position with the Supreme Court
judgments and started to order municipalities to provide vacancies in early childhood

facilities.
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Two subsequent constitutional amendments further expanded the right to early
childhood education in Brazil. In 2006, Constitutional Amendment Number 53 replaced
the previous fund for education with a new system called Fund for the Maintenance
and Development of Basic Education and Enhancement of Education Professionals
(hereafter, Fundeb).4* This measure increased financial support to the whole system of
early childhood education.® Additionally, in 2009, Constitutional Amendment Number
59 was adopted, lowering the starting age of compulsory education to all children from
five to four years old, to be progressively implemented by 2016.44

Such legal developments have placed the issue of early childhood education at the
center of public and legal debates and fostered strategic litigation throughout the coun-
try to reinforce this right, with a special focus on holding municipalities accountable.
Currently, official data (from 2014, the latest available)# show that 82.7% of children
between four and five years old (a total of 4.5 million children) attend pre-school. Per-
haps more importantly, 42,000 more children enrolled in early childhood education in
2014 than did in 2013; according to education experts, this increase was largely driven
by the legal developments mentioned above.4®

Other important laws have been enacted in the realm of basic education in Brazil.
The two foundational legal instruments regarding the rights of the child are the 1990
Child and Adolescent Statute4” and the National Education Guidelines and Framework
Law (Lei de Diretrizes e Bases de Educagdo).*® The latter includes important qualitative
educational standards (including that curricula in primary and secondary education are
to have a common national basis), increased number of teaching days as well as evalu-
ation mechanisms for courses and institutions.

Municipalities and states are the primary levels of government responsible for
basic education in Brazil. Civil society representatives interviewed for this study high-
lighted the difficulty of designing a nationwide litigation strategy on the right to quality
basic education in Brazil, given that municipalities are primarily responsible for edu-
cation. Because of this municipal-level responsibility, educational policies vary greatly
from one place to another. It is also the reason why legal battles on the right to education
in Brazil are generally played out at the local level.

Litigation strategies for access to quality education in Brazil have been shaped not
only by the Constitution and federal governance structure, but also by several ongoing
social challenges.

First is growing private education sector infringements on the right to quality edu-
cation. Based on data from the 2014 national education census, since 2008 the overall
number of enrollments in public basic education—ranging from early childhood to high
schools—has declined by 6.5%, while the private sector has witnessed a 28% increase in
enrollments.4° In response, civil society groups have pushed for more public investment

in basic education. In its October 2015 review of Brazil, the UN Committee on the Rights
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of the Child expressed specific concern about the increased involvement of the private
sector in education, and reiterated the importance of public investment in education.s°

The second challenge to Brazil’s provision of equal access to quality education is
its population growth, which has increased demand for equal access to childcare facili-
ties in particular. In a 2014 alternative report to the UN Committee on the Rights of the
Child, civil society organizations including A¢do Educativa and Campanha Nacional pelo
Direito a Educagdo argued that “the Brazilian State has been unable to include in school
historically excluded sectors, especially of the population aged from zero to 5 years old
and those between 15-17 years old. While the attendance rate in 2013 in the range 6-14
years old (primary school) was 98.2%, only 21.2% of children between o and 3 were
enrolled in nursery schools.”* A separate civil society organization reached the identical
finding: only 21.2% of children ages o to 3 attended educational institutions.5

As examined in greater detail later in this report, the lack of vacancies in early
childhood education has been a major focus of litigation, both by civil society organiza-
tions and by the Defensoria Piiblica on behalf of individual applicants without financial
resources to hire a private lawyer. It is important to note that the 10-year National Edu-
cation Plan® adopted in 2014 established as its first goal to “make universal, by 2016,
early childhood education in preschool for children of 4 to 5 years of age and expand the
supply of early childhood education in daycare facilities to meet at least 50% of children
up to 3 years until the end of the term of this National Plan.” Other local education
plans went even further.

A third development is the need to adapt the school curriculum to reflect demo-
graphic changes in the country. In 2010, the majority population tipped from “white”
to African and mixed descent.5 Yet school curricula commonly overlook Afro-Brazilian
history.

A fourth challenge is Brazil’s regional disparities, which exacerbate inequalities
in the enjoyment of the right to quality education. The data on infrastructure alone
make clear the stark difference in resources between the poorer regions of the north
and northeast and those in the relatively better off south and southeast. In 2014, for
example, 77.1% of schools in the south had a library or reading room, compared with
only 25.3% of schools in the north. Similar disparities can be found regarding internet
access, computer labs, access for children with disabilities, and sports grounds.s

Finally, Brazil's burgeoning disability rights movement has increased demands
for inclusive education. In 2008, Brazil ratified the UN Convention on the Rights of
Persons with Disabilities (CRPD) and adopted a National Policy on Special Education
that emphasizes inclusive education.’® In a 2015 report, civil society groups argued
that “Despite the efforts, in the vast majority of schools, what is being done is still not
inclusive education compliant with CRPD. ... No monitoring of inclusive schools or

evaluation of the progress of the students is being made.”s
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Brazil's Constitution, federal structure, education funding system, and commit-
ment to equal access to quality education—including for children from birth to age
three—combine to create intriguing conditions for strategic litigation. How that litiga-
tion has enfolded is the focus of the next section.

Right to Education Strategic Litigation in Brazil

There have been two main types of strategic litigation for access to quality education in
Brazil. The first group of cases, litigated primarily from the late 199os to mid-2000s,
focused on individual applicants seeking increased access to schools and improvements
in school infrastructure. These cases sought to address issues such as transportation to
schools, physical accessibility of schools for students with disabilities, and guaranteed
school meals for children. Although these cases were often launched on behalf of indi-
viduals, they may be considered strategic in that litigators and civil society groups had
to engage in research and advocacy in order to first document the extent of the prob-
lems. For example, the NGO CEDECA Ceard partnered with local community leaders
to estimate how many children were unable to attend school due to a lack of spaces.
Litigators subsequently used this research in a series of legal cases seeking placements
in schools.’® However, the individualized nature of these cases limited the scope of
their impact.

More recently, a second type of strategic litigation has taken shape in which law-
yers working with civil society organizations have sought to use litigation to foster
large-scale structural changes in public policies on education. While social actors still
make use of litigation on behalf of individual schools or students, there has been a
shift towards collective cases which have the potential to reach a wide spectrum of
beneficiaries.’

For example, rather than litigating individual cases concerning the lack of spaces
in a particular school, the NGO Ag¢do Educativa brought collective cases to tackle the
lack of vacancies in primary schools throughout an entire municipality.®® In a similar
manner, CEDECA Ceard launched collective cases to address structural problems such
as the lack of government planning to meet growing demand for places in early child-
hood education programs (defined in Brazil as from birth to age five).

Efforts to expand early childhood education in the municipality of Sdo Paulo pro-
vide another example of this second type of strategic litigation—although the litigation
itself actually came relatively late in the process. The drive to expand childcare institu-
tions and pre-schools began as a social movement. Beginning in 2008, a coalition of
civil society groups, operating under the nam