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ABSTRACT
Although sexual abuse against children is a problem
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law-enforcement agencies and health-care providers, but not school
districts. Part 2 reviews the recent federal court cases that have
discussed an educational institution's liability under Title IX of
the Civil Rights Amendments of 1972 when an employee engages in
sexual misconduct against a student. The review concludes that the
stage is set for judicial imposition of vicarious liability against
school districts whenever their employees sexually assault children.
School districts would be wise to prepare for increased exposure to
liability, chiefly by increasing their vigilance in protecting
children from a school employee's sexual abuse. (Contains 76
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"LET THE MASTER RESPOND":

SHOULD SCHOOLS BE STRICTLY LIABLE WHEN EMPLOYEES SEXUALLY
ABUSE CHILDREN?

by Richard Fossey and Todd DeMitchell

Sexual abuse against children is a continuing problem in the
public schools.

Although it is impossible to state the exact extent of

the problem, recent studies show that it is not a rare phenomenon.
The American Association of University Women published a survey

in 1993 which reported that 25 percent of females in grades 8
through 11 and 10 percent of the males in that age group had been
sexually molested in some way at school by an adult.'

An earlier

sti,,iy of North Carolina high school graduates reported

that 17.7

percent of males and more than 80% of females had been sexually
harassed by a school employee at some time in their school career.2

In spite of the seriousness of this problem--the psychological
effect of sexual abuse on child victims is catastrophic and can last a

life time3--there is mounting evidence that schools are ,:ot
committed to stopping sexual abuse in the schools.

Several studies

have shown that teachers fail to report all the sexual abuse that they
suspect,4 in spite of laws in all 50 states that require them to do so.

And educators seem particularly reluctant to address sexual a!)use
by school employees.5

One reason school officials have not been more aggressive

about stopping sexual abuse in the schools may be their perception
that the realistic risk of liability for injuries is quite small. In many
states, school districts are immune from negligence suits,6 even when

the negligence leads to a sexual assault by a school employee.

Recent

federal court decisions have held that school districts can be sued for
showing "deliberate indifference" to a child's constitutional right to
bodily integrity,7 but the standard of actionable indifference is quite
high.

No federal appellate court decision has upheld a money

judgment against a school district for a constitutional violation
involving sexual abuse of a school child.

It seems likely that school districts would be more vigilant in

preventing and detecting sexual abuse by employees if the
possibility of civil damages were more certain when a child is

Thus, a strict liability standardassessing liability
without fault against a school district whenever such a tragedy
occurs, may make sense from the standpoint of public policy.
assaulted.

This paper is in two parts. In the first part, we explore the
principle of respondeat superior, whereby employers can be held
liable for the tortious conduct of their employees, without v...gard to

whether the employer itself engaged in any wrongful act.
Recently, courts have imposed respondeat liability against law

enforcement agencies and health care providers, but they have not
done so for school districts.

Sexual assaults by police officers and

health care workers are foreseeable, courts have held, while sexual
assaults in the school are not.

In addition, courts have recognized

that sexual molesters in law enforcement and health care settings
were aided by their employment status when commiting their
crimes. In contrast, courts have not recognized any link between a
school employee's sexual assault of a school child and the fact of the

perpetrator's status as a school employee.

In the second part, we briefly sketch the recent federal court
cases that have discussed an educational institution's liability under
Title IX of the Civil Rights Amendments of 19728 when an employee
engages in sexual misconduct against a student.
trend has emerged.

In this area, no clear

Nevertheless, there are early indications that a

school district may be liable under Title IX for an employee's sexual

assault against a student, with( it regard to whether the school
district was itself in any way negligent
We conclude, based on a review of these cases, that the stage is
set for judicial imposition of vicarious liability against school districts
whenever their employees sexually assault children.

The same

factors present when police officers and health care workers commit
sexual assaults in the workplace--foreseeability and power derived

from employment status--are also present when school employees
molest children.

School districts would be wise to prepare for

increased exposure to liability, chiefly by increasing their vigilance in
protecting children from a school employee's sexual abuse.
PART ONE: EMPLOYER'S VICARIOUS LIABILITY UNDER TORT LAW
FOR AN EMPLOYEE'S SEXUAL ASSAULT

Agency liability for an employee's criminal acts: an overview
A settled principle of the common law of agency is the

proposition that a master is liable for the unauthorized tortious acts

of a servant if the servant acts within the scope of the servant's
employment.9

Typically, conduct is considered to be within the

scope of employment if the act is one the employee was hired to

perform, the act occurs substantially within the time of employment,
and the act furthers the purposes of the employer.
Today this agency principle applies to modern corporations,
business enterprises, and governmental agencies-- all of which may

find themselves liable for the tortious acts of their employees.
Indeed, the rule is one of strict liability for the employer; that is,
liability attaches without regard to the employer's fault.

The rule is
embodied in the phrase respondeat superior, which means, "Let the
master respond." I °

In general, an employer will be liable for the tortuous conduct
of an employee when the employer has actual or constructive
knowledge of the acts. Actual knowledge occurs when a supervisory
employee has witnessed the tortious act or actually engages in the
act. An employer is also deemed to have actual knowledge if a
complaint about the employee's conduct is delivered to a supervisor,
especially when the employer fails to take action on the complaint.

An employer is deemed to have constructive knowledge of an
employee's wrongful conduct if the employer could have learned
about the conduct through reasonable supervision.

The

pervasiveness of the act may also provide the basis for an,
employer's constructive knowledge.

For example, in Simms v

.

Montgomery County Commission, sexual harassment in the

workplace was "so open and pervasive that all those in supervisory
authority should have known about it." I

I

There are several justifications for imposing strict liability on
enterprises for the tortious conduct of their employees. First, it has

been argued that an enterprise should pay for the harm caused by

people acting in its behalf in return for the benefits the enterprise
receives when its agents act properly. Second, it is said that the rule
fosters safety; an employer is more likely to be careful when hiring
and supervising employees if it knows that it may be liable in money

damages if the employee negligently injures a third party.

Finally,

the principle of respondeat superior provides the employer with an
incentive to obtain insurance, the premiums for which can be paid
from its business revenues.1 2

In general, an employer is not liable for the tortious acts of an
employee acting outside the scope of employment, but there are
exceptions to this rule.

An employer can be strictly liable for its

worker's misbehavior if the employer itself acted negligently or
recklessly, if the employer intended the misconduct, or if the
employee was aided in accomplishing the tort by the agency
relationship with the employer.1 3

In certain instances, an employer can be liable under agency
principles, not only for its employees' negligent acts, but for their
criminal acts as well.14

Moreover, an employer can sometimes be

held strictly liable for its employee's misconduct, even if the tortious

act was strictly forbidden.' 5
It is not always easy, however, to determine when an employer
is legally responsible for an employee's criminal or forbidden
behavior.

For example, the commentary to the Restatement of

Agency states that the fact that a servant intends a crime, especially
a crime of some magnitude, can be considered when determining

whether the employer should be held liable, since the master is not
responsible for acts which are clearly inappropriate to or

unforeseeable in the accomplishment of the servant's assigned
task.16_Likewise, the fact that an employer has explicitly forbidden

an employee to engage in a particular act may be relevant in
determining whether the employee was acting within the scope of
employment.

In some cases courts have held that an employee who

did something that was expressly forbidden was acting outside the
realm of the employment relationship.
Respondeat superior liability for an employee's sexual assaults: the
courts are split
Early cases involving respondeat superior liability for
employees' criminal acts often dealt with an employer's legal

responsibility for an employee's fraud in a financial transaction or a
battery.

Recently, however, cases have addressed the question of

when an employer can be held strictly liable for an employee's
sexual assault.

So far, there has been no uniform outcome for these cases.

Some courts have taken the view that an employee who commits a
serious criminal offense such as rape is not acting within the scope of

his employment, and thus an employer bears no responsibility for
this kind of misbehavior under agency principles.17

However, other

courts have taken a contrary view and have held employers liable
for sexual misconduct by their employees. In general, these
decisions have been based on a finding that the employee was aided
in his criminal act by the fact of his employment or on the conclusion

that the assault, although criminal, was foreseeable in light of the
enterprise in which the employer was engaged.' 8

Emerging trend: Respondeat superior liability for sexual assaults
committed by law enforcement personnel and health care workers.

Although no clear pattern has emerged with regard to
respondeat superior liability for an employee's sexual misconduct., a
clear trend seems to be developing in cases involving sexual assaults
by health care workers and law enforcement personnel.

In these

case, courts seem increasingly willing to hold employers strictly

liable, without regard to whether the employer itself was in any way
at fault.
Mary M. v. City of Los Angeles,r9 a California Supreme Court

opinion, is the leading case in this area. In Mary M., a woman was

driving home alone late at night when a police officer stopped her for
erratic driving.

The officer was on duty, in uniform, wore a badge

and a gun, and was driving a black-and-white police car.
The woman had been drinking and performed poorly on a field
sobriety test that the police officer asked her to perform.

She began

to cry and pleaded with the officer not to be taken to jail. The officer

ordered her to get into the front seat of the police car, and then he
drove her home.
After entering her home, the officer told the woman he
expected "payment" for taking her home instead of to jail.

The

woman tried to run away, but the officer grabbed her, threw her on

the coud, and raped her. He was subsequently convicted of rape
and sentenced to prison.
The woman brought a civil suit against the officer and the City
of Los Angeles, which she won at the trial court level. The California

Court of Appeals reversed the judgment against the city, holding, as a

matter of law, that the officer was acting outside the scope of his

employment when he committed the rape.
On appeal, the California Supreme Court reversed, finding the

city could be held strictly liable for the officer's assault. "Respondent
superior," the court observed, "is based on a 'deeply rooted

sentiment' that it would be unjust for an enterprise to disclaim
responsibility for injuries occurring in the course of its characteristic
activities."

Although the doctrine only applies if the employee is

acting within the scope of his duties, the court made clear that an
employee can sometimes be acting within the scope of his
employment even when his tortious conduct violates his official

duties or disregards the employer's express order.
The California court then cited the rule for deciding when an

employee's tortious conduct was committed within the scope of
employment.

A risk arises out of the employment, the court wrote,

when the employee's conduct "is not so unusual or startling that it
would seem unfair to include the loss resulting from it among other
costs of the employer's business."2 0

To assist it in determining whether the officer was acting

within the scope of his employment when he raped the motorist, the
court analyzed the three policy objectives underlying respondent
superior. _The first policy objective, the court said, is to prevent
recurrence of the event.

By imposing liability o n the employer the

doctrine "creates a strong incentive for vigilance" among the persons

responsible for guarding against the evil that occurred.2
On this point, the court decided that policy favored imposing
liability on the city. Doing so would encourage the police to take

preventive measures, the court concluded.

Moreover, in the court's

view, there was little danger that the preventive measures would
interfere with the ability of the police to enforce the law.
Next, the court considered the second reason for imposing

respondeat superior liability against the city: assuring that the victim
receives adequate compensation for her injuries.

Citing earlier

opinions in which courts had upheld awards against police

departments for injuries suffered from beatings, the court concluded
vicarious liability against the City of Los Angeles was an appropriate

way to make sure that the rape victim received compensation.
Finally, the California Supreme Court considered the

appropriateness of spreading the risk of loss among the beneficiaries
of the enterprise.

And again, the court determined that policy

considerations favored liability against the city.
[W]e observed that society has granted police officers
extraordinary power and authority over its citizenry. An
officer who detains an individual is acting as the official
representative of the state, with all of its coercive power.
As visible symbols of that power, an officer is given a
distinctively marked car, a uniform, a badge, and a gun.
The cost resulting from misuse of that power should be
borne by the community, because of the substantial
benefits that the community derives from the lawful
exercise of police power.22
.

.

After deciding that all three policy objectives favored
imposition of strict liability against the city for the officer's sexual

assault, the court observed that the risk of such an incident was
foreseeable.

In view of the considerable power and authority that
police officers possess, it is neither startling nor
unexpected than on occasion an officer will misuse that
authority by engaging in assaultive conduct. The precise
circumstances of the assault need not be anticipated, so
long as the risk is one that is reasonably foreseeable.
Sexual assaults by police officers are fortunately
uncommon, nevertheless, the risk of such tortious
conduct is broadly incidental to the enterprise of law
enforcement and thus liability for such acts may
appropriately be imposed on the employing public
entity.23

Two years after Mary M., a federal district court in California

ruled that a public employer could be held liable for sexual
misconduct of an off-duty police officer.24

In the federal case, the

court stated the legal principle for holding public employers liable
for sexual assaults committed by police officer:

Under California law, respondeat superior liability will be
found when: (1) the officer is on-duty (or if he is offduty, he announces his status and intention to arrest
pursuant to his authority to arrest when he is on-duty);
and (2) the officer misuses his official authority to
commit the sexual assault.25

According to the facts of this case, the officer had been off-duty
when the sex acts occurred.

However, the plaintiff, a single parent,

testified that on two occasions the officer had announced his
presence at her door with the words, "Oakland police, open up" or
"Oakland police."

The court ruled that the officer had used his police

status to gain entrance to the woman's apartment, and that his
actions were sufficient to find the police department vicariously
liable.

.r

A Louisiana court also imposed strict liability against a

government employer for a sexual assault by a law enforcement
officer.

In a 1979 decision, the Louisiana Court of Appeals also ruled

that it was appropriate to hold the city liable for a police officer's

sexual assault.26

The Louisiana court cited these facts in support of

its decision.

We particularly note that [the officer] was on duty in
uniform and armed, and was operating a police unit at
the time of this incident. He was able to separate the
plaintiff from her companions because of the force and
authority of the position which he held. He took her into
police custody and then committed the sexual abuses
upon her in the vehicle provided for his use by his
employer.27

In addition to law enforcemant agencies, courts have shown

themselves increasingly willing to hold health care enterprises
strictly liable for sexual misconduct by their employees.28 For
example, in Doe v. Samaritan Counseling Center,29 the Alaska

Supreme Court ruled that a counseling center could be held strictly
liable for the averred sexual misconduct of one of its therapists.

In

that case, Jane Doe accused a counselor of misusing the "transference

phenomenon," by bringing about a sexual relationship that began
about a month after Doe terminated her therapy.

No sexual

intercourse occurred during the therapeutic relationship, and all
sexual liaisons took place off the premises of the counseling center.
The counseling center moved to dismiss Doe's respondent
superior claim as well as Doe's negligence claims.

The center argued

that it could not be vicariously liable for the counselor's sexual

misconduct, since the counselor was acting purely in furtherance of
his own interests.
The Alaska court noted divergent views on this issue.

Some

courts had held employers could never be held liable for the sexual
misconduct of their employees, since their conduct, although

motivated by desire, was not motivated by a desire to serve the
employer.

Other courts had discarded the "motivation to serve"

approach in favor of a foreseeability approach.

Those courts held

that while the sexual acts may be purely self-serving, they were
nonetheless precipitated by the employee's performance of assigned
duties.

The Alaska court cited Simmons v. United States,30 in which

the Ninth Circuit had ruled that an employer could be liable for
sexual misconduct of a social worker.

The Ninth Circuit had

reasoned that although the social worker had not been authorized to
become sexually involved with his patients, that contact occurred in
conjunction with his legitimate counseling activities.
In D oe , the Alaska Supreme Court was persuaded by the

reasoning in Simmons, and it ruled that where tortious conduct
arises out of and is reasonably incidental to the employee's
legitimate work activities, the "motivation to serve" test will have
been satisfied.

The court also ruled "that a jury might reasonably

find that [the counselor's] tortious conduct arose out of, and was

reasonably incidental to counseling activities authorized by and of
potential benefit to [the counseling center]."3

Likewise, the Indiana Supreme Court ruled that a children's
residential center could be held vicariously liable for the sexual

assault of a mentally retarded child by a nursing aide.32 Thus, the

court reversed a trial court's decision in favor of the center.

In that case, the injured chiid was a fourteen-year-old victim
of cerebral palsy and severe mental retardation.

The center had

hired a nursing aide, whose duties included feeding and bathing
residents, changing their clothes and bedding, and monitoring the
residents' comfort and safety.

The assault occurred at the end of the

day, when the aide came in to change the boy's clothing and
bedding.

Another employee reported the assault, and the aide

eventually plead guilty to felony charges.

The court began its analysis by stating that the fact that the
aide's tortious act was a sexual offense did not automatically mean
that it occurred outside the scope of employment.

Rape and sexual abuse constitute arguably the most
egregious instances of wrongful acts which an employee
could commit on the job and lend themselves to arguably
the most instinctive conclusion that such acts could never
be within the scope of one's employment, yet other courts
have recognized that the resolution of the question does
not turn on the type of act committed or on the
perpetrator's emotional baggage accompanying the
attack. Rather, these courts indicate that the focus must
be on how the employment relates to the context in
which the commission of the wrongful act arose.33
Moreover, the Indiana court continued, the children's center
had a duty of care to its residents similar to that owed by common
carriers.

"The imposition of liability under the common carrier

exception is premised on the control and autonomy surrendered by
the passenger to the carrier for the period of accommodation," the
court said.

The court went on to compare the child victim's circumstances

to that of a passenger with a common carrier.
Given the degree of David's lack of autonomy and his
dependence on Heritage for care and the degree of
Heritage's control over David and the circumstances in
which he found himself, we find that Heritage assumed a
non-delegable duty to provide protection and care so as
to fall within the common carrier exception. The
standard of care which Heritage owed to David,
therefore, was that actual care be used by Heritage and
its employees to provide that protection.3 4

In a 1992 case involving a hospital employee's sexual assault on
a 16 year-old psychiatric patient, the Louisiana Court of Appeals

ruled that the hospital could be held vicariously liable for its
employee's act.35

According to the court, the incident occurred while

the assailant was on duty, taking care of the patient's well-being; and
his tortious conduct was reasonably incidental and closely connected
to his employment duties.3 6

Similarly, the Minnesota Supreme Court held a psychiatric

clinic vicariously liable for sexual improprieties by a doctor who
exploited his physical and emotional access to two patients.37 The
court stated, " [I]t is both unrealistic and artificial to determine at

which point the [acts] leave the sphere of the employer's business
and become motivated by personal animosity--or.

.

.

an improper,

personal benefit." 3 8

Finally, a California appellate court has ruled that a hospital

could be held liable under respondeat superior principles for the
sexual misconduct of an ultrasound technician toward a pregnant
patie n t.39

The court essentially adopted the standard for imposing

liability that the California Supreme Court had laid out for police
misconduct in Mary M.

Just as in police matters, the court observed,

"[I]nherent in the hospital setting is the potential for the exact type
of abuse which occurred."40

Not every court has applied respondeat superior principles to
sexual misconduct in the health care setting.

An Ohio appellate court

took the more traditional approach to these cases when it ruled that
an orderly was acting outside the scope of his duties when he
allegedly assaulted a female patient.41

If the accusations were true,

the court declared, the orderly acted to "gratify his impulses," not to
further the business of the hospital.42
Nevertheless, a clear trend is emerging to hold health care

providers liable for sexual assaults by their employers, regardless of
whether the employer was negligent. In many of these cases, courts
have stressed the fact that health care employees exercise
considerable control over patients. Health care agencies can
anticipate sexual misconduct in such settings, courts have reasoned,

and respondeat superior liability would encourage them to take
effective preventive measures.43
Majority view: schools are not strictly liable for an employee's sexual
assault.
Remarkably, although courts have begun holding health-care
and law-enforcement agencies vicariously liable for their employees'

sexual assaults, the reasoning of these decisions has not been
extended to school districts.

On the contrary, courts are almost

unanimous in holding that school districts are not liable under
agency principles for sexual assaults by school employees.

In

general, the courts have held that these criminal acts are outside the
scope of the school employee's work, and thus an agency theory of
liability should not appiy.
Bozarth v. Harper Creek Board of Education, a 1980 case, is the
first decision in this area. The Michigan Cc,urt of Appeals ruled that

the Harper Creek School Board could not be held liable for alleged
homosexual assaults by a school teacher.44

"A teacher's homosexual

assaults on his student constitutes conduct clearly outside the scope
of the teacher's employment and outside the teacher's _authority," the
court declared. "The mere fact than an employee's employment

situation may offer an opportunity for tortious activity does not
make the employer liable to the victim of that activity."45
Until 1989, California courts were split regarding school district

liability for an employee's sexual assault.. One appellate court had

ruled that a district was not liable when a custodian allegedly
molested a grade-school student,46 while another had ruled that a
district could be held accountable for a teacher's alleged assault of a
child.47

In 1989, the California Supreme Court resolved this conflict in
John R. v. Oakland Unified School District.48 John R. involved an

accusation that a teacher had sexually molested a junior high student

while the student was at the teacher's apartment as part of an
officially sanctioned, extracurricular program. The student and his
parents sought to hold the school district vicariously liable.

In considering whether vicarious liability should be imposed
against the district, the California Supreme Court weighed three

policy considerations: to prevent a recurrence of the injury, to give

greater assurance of compensation for the victim, and to ensure that
the victim's losses will be equitably borne by those who benefit from

the enterprise that gave rise to the injury.

With two dissenters, the

court ruled that strict liability could not be imposed.
Other courts have ruled that schools cannot be held strictly
liable for sexual assaults by school employees.

In a 1984 decision,

the District of Columbia Court of Appeals dismissed a complaint
against the District of Columbia School District arising from the sexual

assault of a blind, deaf, and mute student by the coordinator of the
program for deaf and blind students.49 The court found that the

coordinator's conduct was outside the course of his duties for the
school district, and thus the school district was not liable.
In 1990, the Massachusetts Supreme Judicial Court followed

this line of reasoning in a case involving accusations of child abuse at
a private day schoo1.50 The Massachusetts court ruled the day school

could not be held liable for sexual assaults allegedly committed at
the school.

"[T]hese acts obviously were not 'of the kind [the

employees were] employed to perform,' nor were they 'motivated, at
least in part, by a purpose

to serve the employer."

In addition, the

court added, "None of the acts of forcible sexual molestation or rape
can

be interpreted as 'originating in' any legitimate activities 'closely

associated with the employment relationship."5
Two years later, the Ohio Court of Appeals ruled that a school

district was immune from liability for a teacher's sexual assaults
against several school children.

Although the court did not rule on

plaintiffs' respondeat superior claims, it noted that such a claim could

not be successful because there was no evidence that the school

..

district promoted or advocated the teacher's behavior or that it could
have reasonably foreseen that the teacher would assault school
children.52

Finally, two 1994 cases have held that schools are not
vicariously liable for sexual assaults committed by employees.

ifl

Mary KK v. Jack LL,53 a New York appellate court ruled that a school

district was not liable for a teacher's sexual misconduct toward a
high school girl.

Although the molestation occurred on school

property and during school hours, the court concluded that the
teacher's conduct was outside the scope of his teaching duties, wholly

for a personal purpose, and not in pursuance of the school district's
business.

Likewise, a panel of the Washington Court of Appeals ruled

that a school district could not be held liable on a respondeat
superior theory based on an accusation of long-term sexual abuse of
a high school student by a teacher and coach.54

Why have schools been exempted from vicarious liability for sexual
assaults?
Why have courts refused to hold school districts vicariously
liable for their employees' sexual assaults against school children,

when they are increasingly willing to apply the doctrine of
respondeat superior to other enterprisesparticularly law
enforcement agencies and health care providers'? A review of the
cases in all three areas--health care, law enforcement, and
education--suggests this explanation.

Although the courts give no uniform explanation for imposing

vicarious liability on law enforcement agencies and health care
providers, two themes are woven through this line of cases.

First,

19

the courts have concluded that sexual assaults in the law

enforcement and health care setting are foreseeable, given the
Second, the courts view the victims

nature the employer's mission.

of these assaults as being particularly vulnerable, due to
perpetrators' authority over the victims--authority they obtained

from their employment status.
In contrast, courts have not held schools vicariously liable for
their employees' sexual assaults, because the courts consider such

assaults to be unforeseeable aberations that schools can not
anticipate or guard against.

Likewise, courts do not appreciate that

school employees are aided in their misconduct by the power and

authority they have over children, power and authority given to
them by virtue of their school employment.
As we will see, the courts' refusal to hold schools strictly liable

for their employees' sexual assaults is based on inaccurate

impressions about the teacher-student relationship and the
foreseeability of molestation in the school environment.

When these

inaccuracies are identified and examined, it becomes clear that the

same considerations that have lead courts to hold police departments
and health care providers vicariously liable for employees' sexual
assaults can also apply to schools.

Foreseeability of sexual assault.

First, although courts

understand that sexual misconduct by law enforcement officers and

health care workers is foreseeable, they refuse to recognize that the
sexual assault of school children by school employees is also
foreseeable.

For example, in Mary M., the California Supreme Court

wrote: "In view of the considerable power and authority that police

61
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officers possess, it is neither startling nor unexpected than on

occasion an officer will misuse that authority by engaging in
assaultive conduct."55 However, in John R., involving the sexual

assault of a school child, the same court reasoned that the teacher's
act was "so unusual or startling" that it could not be said to have
been foreseeable for purposes of imposing respondeat superior
And a California lower court described a school

li ability .56

custodian's sexual assault as being "highly unusual and very
startling."57

Recent research findings confirm, however, that sexual assaults
by school employees are quite foreseeable.

As previously stated, a

study sponsored by the American Association of University Women

found a high percentage of students in grades 8 through 11 had been
sexually harassed by an adult at schoo1.58

And an earlier study

found that a majority of children were sexually harassed at one time
or another by an adult at school during some point in their
elementary or secondary education.59

Of course, sexual harassement does not inevitably lead to
sexual assault; and findings on the frequency of school-related sexual
harassment is not direct evidence that sexual assaults are frequent
as well.

Nevertheless, sexual harassment often precedes assault, so

the prevalence of sexual harassment in schools indicates that school
leaders can anticipate a certain amount of sexual assaults as well.
Moreover, judged by the number of reported cases involving
sexual assaults by school employees, sexual molestation in the
schools may be increasing.

Gail Sorenson surveyed the reported

court decisions in this area during the period from 1987 through
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1990, and she found that the number of cases increased each year.60

A later survey of sexual abuse cases during 1993 found that the
number of cases had increased still further.
In short, it seems clear that school leaders can reasonably

expect that a school child might be sexually abused by a school
employee.

Indeed, the likelihood of such a tragedy is probably

greater in the nation's schools than in the nation's hospitals and
police cruisers. Therefore, courts are wrong to relieve school districts
from liability for sexual assaults by school employees based on a

finding that these assaults are not foreseeable.
Perpetrator's authority over sexual assault victim.

Second,

courts recognize that police officers and health care workers have

considerable power over the persons who are in their care or
custody, power which can aid them in commiting a sexual assault.
Police officers have the power to arrest or detain lawbreakers. As

visible symbols of that power, they are given distinctively marked
cars, uniforms, badges, and weapons.61

Likewise, hospital personnel

sometimes exercise almost complete control over their patients'
bodies; and they too have distinctive symbols of power--hospital
uniforms, medical instruments, and identity cards.62

In contrast, the courts have generally not considered a school

employee's authority over children to play any part
employee's assault.

in the

In fact, in several cases involving sexual abuse,

courts explicitly distinguished the circumstances of school children
from those of prisoners and patients.

The California Supreme Court

has stated that a police officer's authority over a motorist, bolstered
by officer's firearm, badge, and uniform, is substantially greater tha
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a teacher's authority over a child.63

And a California appellate court

stated that a hospital technician had more authority over a pregnant

outpatient than a teacher had over a student.
We believe there is a difference in authority, "in both
degree and kind," between a hospital technician and a
teacher. The authority of a hospital technician over a
patient--bolstered immediately by his uniform,
identification card, medical instruments, and expectation
of submission to invasive procedures--plainly surpasses
that of a teacher over a student.64
Likewise, in a 1990 case involving accusations of sexual abuse

against a teacher, the Seventh Circuit expressly rejected the analogy
between school children and prisoners or mental patients.65

Prisoners and mental patients, the court wrote "are unable to provide
for basic human needs like food, clothing, shelter, medical care, and
reasonable safety."66

In contrast, the state merely requires a child to

attend school, which does not prevent the child from meeting her
basic human needs.
"the state

.

.

.

By mandating school attendance, the court said,

has not assumed responsibility for [children's] entire

personal lives; these children and their parents retain substantial
freedom to act."67

In fact, a school child is probably just as vulnerable to sexual

assault by a teacher as an adult would be while in custody of a police
officer or under the care of a physician or hospital worker. Court
cases reveal that school children often suffer from sexual abuse

in

the school setting for months or years before their abusers are
detected and stopped.

This indicates that abused school children

have a diminished capacity to seek and obtain assistance, perhaps
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due to their isolation or their abuser's psychological dominance over
them.68

In a recent civil rights case, a federal district court
more accurately explained the link between a school employee's

sexual assaults and the authority which he derived from his
employment status.

"The allegations here," the court observed, "are

not merely unadorned private acts; rather they are acts clothed in
public authority and stature. They are acts that took place on school
grounds, during school hours, and within the context of the unique
teacher-student relationship."69
PART TWO: AN EDUCATIONAL INSTITUTION'S VICARIOUS LIABILITY
UNDER TITLE IX FOR AN EMPLOYEE'S SEXUAL ASSAULTS

The first part of this paper examined the way courts have
applied respondeat supei.ior principles in tort suits brought by sexual
assault victims against their assailants' employers. In these cases,
two trends emerged; most courts refuse to apply respondeat superior
against schools, but they are increasingly willing to adopt the

principle in suits against law enforcement agencies and health care
providers.
In the last few years, another line of cases has developed in

which plaintiffs have sued educational institutions for sexual
harassment under Title IX of the Education Amendments of 1972.
Although no clear trend is evident, some decisions suggest that

educational institutions can be held liable without fault under Title
IX

when their employees commit a sexual assault.

The seminal case is Franklin v. Gwinnett County Public
Schools,70 in which a female student sued a Georgia school district

under Title IX based on her accusation that she had been sexually
According to the student, the teacher had:

harassed by a teacher.

engaged her in sexually-oriented conversations.
kissed her on the mouth in the school parking lot.
.

.

forcibly

.

.

telephoned her at home and asked if she would meet him
socially

.

.

.

and

.

.

. on three occasions

.

.

interrupted a class,

requested that the teacher excuse [her] and took her to a
private office where he subjected her to coercive
intercourse_

The Supreme Court ruled that a Georgia school district could be sued
under Title IX for damages arising from the teacher's behavior.

Unfortunately, the standard the Court used to determine
whether the school district might be held liable was not clear. There
are at least two possibilities.

First, the school district could be held

liable for a teacher's sexual misconduct under respondeat superior
principles, whether or not it knew about the misconduct or was itself
negligent.

Alternatively, liability could be assessed only if school

officials knew or should have known about the teacher's harassment
and took no action to stop it. In other words, the district would only
be liable for a teacher's sexual misbehavior if it were found
negligent.

One commentator has argued that Franklin held the school

district liable for the teacher's sexual misconduct without regard to
fault.
In the portion of Ft; anklin

.

.

.

which deals with district

liability, the Court m'akes no reference whatever to

anything school administrators or board members did or
did not do. It is apparent that the Court simply imputed
to the school district the teacher's acts of intentional
.'scrimination.7
A recent federal district court decision takes the same view.

In

Doe v. Petaluma City School District, the court interpreted Franklin as
follows:

[11t appears that the Supreme Court would impose
liability on the school district under agency principles for
the intentional discrimination by its agent, a school
teacher, not for the school district's failure to stop the
.Although not
harassment despite its knowledge of it.
expressly stated in the opinion, the rule laid down by
. an
Franklin appears to be that, under Title IX,
institution is deemed to have intentionally discriminated
when one of its agents has done so.72
.

.

.

.

Petaluma's pronouncement was contained in dicta; the suit did
not involve accusations about a school employee's sexual misconduct.
However, in another recent Title IX case, Hastings v. Hancock,73 a

federal court ruled that an educational institution (a hairstyling
school) and its owners could be vicariously liable for a school

supervisor's sexual harassment of students, even though the
harassment occurred without the owner's knowledge.
The Hasti ngs court adopted an agency principle as the standard
for imposing Title IX liability against the educational institution.
Specifically, the court cited Restatement (Second) of Agency §

219(2)(d), providing that a master may be liable for the acts of a
servant acting outside the scope of delegated authority if the servant
was aided in the commission of the tort by the agency relationship.

Even more importantly, the court ruled that sexual harassment
of a student could be the basis for vicarious liability, without regard

to whether the institution and its owners knew about the
misconduct.

Moreover, the court notes that in many cases decided
under Title VII, courts have held that an act of a
supervisor with direct authority over the harassee makes
an employer directly liable for any violations of Title VII.
In the present case, Hancock had complete authority
over the school and its students, presumably including
authority over graduation, student financial aid, and
grades. Therefore, this alternative "delegation of
authority" interpretation of section 219(d)(2) could also
provide a basis for liability on the part of the school, and
the Morrisons as its owners.74

The court concluded that a question of fact existed with regard to

whether the harasser was aided in his harassing behavior by his
relationship with the educational institution.75
Of course, Petaluma and Hastings are not the last words on an
employer's Title IX liability for an employee's sexual misbehavior. At

least one federal court adopted a different view from Petaluma and
Hastings. In Floyd v. Waters, a federal district court in Georgia ruled

that a school board was not liable under Title IX for a security

guard's assault on a fourteen-year-old student, because "the Board
played no part in the discrimination."76
CONCLUSION

Under agency principles, employers can sometimes be held

vicariously liable for sexual assaults committed by their employees.
In several cases involving law enforcement agencies and health care

."

providers, employers have been held liable for an employee's sexual
assault without a showing of negligence on the part of the employer.

Although the courts have articulated no uniform rationale for their
rulings, two themes emerge. First, sexual assaults by health care and
law enforcement employees are foreseeable.

Second, the victims of

these assaults are particularly vulnerable due to the power and
authority the perpetrators have by virtue of their employment.
School children are also vulnerable to sexual assaults by people
in authority over them, and the possibility of such assaults is just as
foreseeable as assaults by police officers or health care employees.

If the courts come to understand the dynamics of sexual abuse in
schools, they may well hold schools vicariously liable for their

employees' sexual assaults, just as they have done for police
departments and hospitals.

Title IX may well be the vehicle the

courts will use to make such a change in the law.

In the meantime, school leaders must recognize that a small

percentage of school employees are prone to use their power over
children to engage in sexual molestation.

These tragic incidents are

foreseeable and can be guarded against through proper hiring
practices and better supervision. School districts have a moral
obligation to protect their charges from abusive school employees,

regardless of whether the courts recognize respondeat superior
liability for sexual assaults in schools.
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