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MITRODUCTIM

The Migrant Education Program (MEP) is authorized by Pert 0, Subpart 1 of Chapter 1 of
Tide I of the Elementary and Secondary Education Act of 1985 (ESEA), as amended bY the
Augustus F. Hawkins - Robert T. Stafford Ehmentery and Secondary School Improvement
Amendments of 1988 (P.I.. 100-297). Sectimi 1201 end 1202 of Ns statute provide
financial assistance through State education agencies (SEAs) to operating agencies to
meet the special educational needs of children of migratory agricultural workers. This
assistance is designed to improwi the educational opportunities of migratory children by
helping them succeed in the regular program, attain grade-level proficiency, and improve
achievement in basic, and may advancal skills that all children are expected to master.
Section 1203 of the statute provides financial assistance to SEAs to improve the interstate
and intrastate comtination among States and operating agencies of the educational
programs available tor migratory children.

The ESEA governs the overall administration and operation of the Migrant Education
Program. Certain provisions of other statutes, such as the General Education Provisions
Act (GEPA) and Title VI of the Civil Rights Act of 1984 are also applicable to the program.
The regulations for the Migrant Education Program are contained in 34 CFR Parts 201 and
205. In addition, the Erkmation Department's General Administrative RegOations (EDGAR)
Parts 76, 77, 80, El , 82, 85 and 86 ere applicable, in whole cc in part, to the program.

Section 1436 of ESEA requires that the Department of Education (ED) prepare this policy
manual, distribute it to SEAs and make it available to parents and other interested
individuals, organizations, and agencies. The purposes of the policy manual are to:

:waist SEAs and operating agencies in preparing applications, meeting
aonlicable program requirements, and enhancing the quality, increasing the
eepth, or broadening the scope of the Migrant Education Programs;

o assist SEAs in achieving proper and efficient administrator. of Chapter 1
Migrant Education Programs;

o assist parents in becoming involved in the planning, implementation, and
evaluat;on of Migrant Education Programs and projects; and

o ensure that the officers and employees of ED, including auditors, uniformly
interpret, apply, and enforce the Migrant Education Program requirements.

This policy manual contains acceptable but not exclusive guidance concerning Migrant
Education Program requirements. While SEAs may wish to consider the guidance in this
document in developing their own guidelines and standards, they are free to develop
alternative approaches that are consistent with the Migrant Education Program statute and
regulations, but more in keeping with particular needs and circumstances. However,
compliance with the guidance in this document 3hall be deemed to be compliance with the
statute and regulations by ED officials, including the Office of the Inspector General of the
Department of Education.
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I. STATE AMA7AMMI AND RAVING

Under the Chapter 1 State Migrant Education Program (MEP), the U.S. Department of
Education (ED) awards grants to State Education Agencies (SEAs) for the purpose of
establislOng and improving programs and projects that are designed to meet the special
educational needs of children of migratory afyicultural workers or migratory fishers.
Grants are awarded after review and approval of an application that each SEA submits to
ED's Office of ?Arra Education. This chapter discusses the SEA application process,
requirements for receiving MEP funds, and the process that ED uses to determine the
amount of MEP funds for which each SEA may apply.

agtigNIANGEIEntiatiV

Sections 1201, 1202, and 1432(a) of Chapter 1 of Titte I, ESEA; Section 412(b) o; JEPA

flemdatotv Regthements:

Sections 201.10, 201.11, 201.13, 201.20, 201.21, 201.22, 201.24 and 201.30
Sections 76.70: - 76.707 of EDGAR

ellOtqty of tm SEA

01. Who Is *Ale to receive a State Want Ethreation Programgrant from the
Department?

A. Only a State education agency (SEA) may receive an MEP grant from the
Department. However, public agencies or ',rivets nonprofit organizations, including
institutions of higher education, may participate in the program through subgrants or
contracts with SEAs.

02. May two at more SEAs jr*tly apily for a State grant?

A. Yes. Section 1201 of the Chapter 1 statute and Section 201.24 of the MEP
regulations provide that an SEA or a combination of SEAs may apply for a State grant.
One of the SEAs should be designated as a principal contact with the Department for
program and fiscal matters related to the proposed project. A joint application should
describe how SEAs will cooperate on the migrant education project and outline each SEA's
responsibilities.

03. How does an SEA apay for a State MEP Irma

A. Application packages containing forms and instructions can be obtained from ED's
Office of Migrant Education (OME). An SEA applies by submitting a completed application
to the Department.
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04. Whet aids of kifmmation must the SEA'S awkathm contahr?

A. Ina SEA's application must contain sufficient detail tm various aspects of the
State's migrant program as described in the application package. Topk:s the application
must address incluthE results of the Statewide nods assessment, program objectives end
planned uses of MEP funds, klentification and recruitmfmt, parental participation activities,
coordination with other prowams, end the SEA's process for ensurim that local operating
agencies properly spend st*granted funds.

OIL h adetkm to lino amaikation, are Owe other doesanente that an SEA most sidle*
to W before ft ow receive NV fun*?

A. An SEA must either submit, or have on file, certain assisances that are rewired by
statute co regulation. Assurames that must be submitted to the Department are inchkied
or described in the application package.

06. What typo of asswincos are SEA applemits roodred to have on No or submit to
the Department?

A. The SEA must make assurances to the Department with regard to compliance with
specific MEP program requirements as well as with broader, government-wide
requirements.

Assurances relating to prcgram requirements concern SEA responsibilities for:

o grantee control of funds and property (Section 435(b)(2) of GEPA);

o fiscal control and fund accounting procedures (Section 435(b)(5) of GEPA);

o provision for the preschool needs of migratory children (Section 1202(0)(5)
of Chapter 1);

o implementing evaluation requirements (contained in Sections 201.51 -
201.56 of the MEP regulations); and

o ensuring that subgrantees comply with all applicable statutory and regulatory
requirements.

SEAs submit these five assurances on a one-time basis; once filed they remain in effect for
the duration of the SEA's participation in the MEP.

Other more general assurances that must accompany the SEA's application relate to:

o compliance with various requirements that apply to all applications for
Federal assistance under non-construction programs. These assurances
require the authorized representative's signature on the face page; and
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certification of adherence to government-wide provisions concerning (1)
Disc loam of Lobbying; (2) Debarment, Suspension, and other responsibility
matters; arxl (3) the maintenance of a Drug-Free Workplace.

Instructions for completion are included with assurance and certification forms.

07. Woo signs the vpicatkm and assurances as the "authodzed nwesontative of the
SEA?

A. Drily the Chief State School Officer (CSSO), or his or her official designee under
State law, may do so.

08. What project period *es an appication cover?

A. The application may cover a prokoct period of not more than three fiscal years.
However, most SEAs submit an annual application. If an SEA's application is approved for
a multi-year grant, it must submit annual updates that tic icribe any proposed changes in
the MEP that must be made because of significant chinges in the iximbers or needs of
children to be served or the services to be provided. Regardless of the length of the
project period covered in the applicaticm, grants are made on an annual basis.

Ate thwo ckcurnstences :mkt' which an roproved aprilcation must be
amesickid before the and of the proOct year?

A. Yes. lf, during the course of the project year, the SEA finds that significant
changes have occurred in the numbers or needs of do children to be served or the
services to be provided, it must submit a description of the changes to the Secretary of
Education. If the changes impact on the SEA's current MEP budget, the SEA must also
submit a revised budget that supports the proposed new program.

010. %list constitutes a °significant eh" bi tho numbers, needs, or services that
would req(*e sithn*sion of an annual update?

A. The Department has not defined the term "significant change" since determination
of whether a change is significant depends largely on State-wide and/or local factors. The
SEA is responsible for recognizim a particular change that has triggered the need to
update or amend its State plan.

lisateralsfialfAralksisetizt

011. Mat aro tho standards for approval of an SEA appication?

A. Section 201.13(a) of the regulations provides that an SEA application (or any
updating amendment) will be approved if its description of the proposed State Migrant
Education Program:

o complies with the Chapter 1 statute and applicable regulations;
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o is designed to meet the special educational needs of eligible migratory
clildren; and

o holds rem:noble promise of makina substantial progress toward meeting
those needs.

Tie program apOication regiests information that responds to these standards. If an
SEA's information is not &climate, OME will contact the SEA for fwther information.

Th Is State tvplkation, how doss the SEA istabish that Its proposed IMP Iwkis
areasonalib promise of making sidostamtielprogres, towod meeting° the special
eihrcationM needs of milpetory chlithen as marked in Section 201.13 of the regulations?

A. The SEA does so by descriting in its application how State and local nieds
assessments have been and win be conducted, and how the obOctives for the instructional
and suppoi services to be provided relate to those assessments. In practical terms,
ob)actiles must be stated in measwable terms as desired outcome') that the SEA seeks to
achieve during a specific length of time for children who will be served. These objectives
or outcomes must be based on the needs assessment.

In preparing its apigication, an SEA might address desired achievement levels in basic and
advamed skills, w desired results of providing support services in terms of desired
outcomes for a particular group of children. Then decdred outcomes, for example, might
be attainment of grade level proficiency by the eml of the school year or reducticm in de
dropout rate for ninth graders in a local education agency (LEA), by 20 percent in two
years. Regardless of what is used, the application must describe the indicators that will be
used dixklg the course of the project period to determine whether the project has made
substantial progress in meeting the special educational needs of migrant children. (See
Chapter II - NEEDS ASSESSMENT, Chapter VI - PROGRAM SERVICES, 015, and Stction
201.32(c) for the kinds of educational criteria that must be used in conducting a needs
assessment.)

013. Mow does the Secretary later deterndne what prowess has occunred?

A. The Secretary reviews the SEA application to determine whetter the State's MEP
has been designed in a way that is likely to hold reasonable promise of making substantial
progress toward meeting the objectives stated in the application. Upon approval of the
application, the desired outcomes stated in the application become the common standard
that the SEA and ED use to examine the progress of migratory children served by the
State's MEP. (See Chapter XI - EVALUATION.)

014. What responsibifides does an SEA assume once hs wit:scion Is approved?

A. The SEA is reqtared to implement its Mgrant Education Program in accordance with
its approved MEP application subsequent amendments, and all applicable Federal laws and
regulations. (See Section 24) .13(b).) The SEA is responsible for all aspects of the
program, whether performed directly by the SEA, an operating agency, or a contractor.
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This responsibility also aggies in cases where different wits of the SEA, even if In
completely different offices and tztder different managers, are assigned responsibility for
one or more components of the State's MEP. The agency must emu* that lines of
authority end respoutibility are clear and that approviate progron cocedination takes
olace.

1215. How dots ED *twinkle the ernowit of AMP funds for which web SEA may *Nile

A. Congress approwiates a total ammint for the lagrant Education Program each year.
Of this amount, ED sets aside a portion for coordination activities authorized under Section
1203 of Chapter 1. The remairmler of the apixopriation is then available for allocation to
the States.

Funds are allocated to the States through the funding formWa provided in Secticm 1201(b)
of the statute. This formula is based on (1) the estimated number of migratory children
age 3 through 21 who reside in each State full- and part-time doing each calerWar year;
(2) the number of migratory children enrolled in the State's summer programs; and (3) the
State per pupil expenditure (PPE) for each State and the nation as a whole.

The steps involved in determining State allocations follow:

Step 1.

Step 2.

Determine each State's total full-time equivalent (FTE) count of migratory
children for the previous calendar year by adding together the FTE number of
migratory children residing within the State and the FTE number of migratcxy
children enrolled in summer programs operated by the State. These data are
provided to ED through the Migrant Student Record Transfer System
(MSRTS).

Note-, One regular year FTE = 365 days of residency in a State. One
simmer FTE = 109 days of residency, and covers enrollment in a State's
MEP summer programs that operate at any time between May 15 - August
31 when the regular school term is not in session.

Obtain the PPE data for each State and calculate the national PPE. These
data are provided each year to the National Center for Education Statistics
(NCES) by the States.

Step 3. Multiply each State's PPE, as determined in Step 2, by 40 percent in order
to determine the State's formula PPE. Ccmpare the State's formula PPE
with 40 percent of the national PPE:

A. In cases where a State's formula PPE is less than 80 percent of 40
percent of the national PPE, raise the State's formula PPE to 80
percent of 40 percent of the national PPE.
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B. In cases where a State's formula PPE is more than 120 percent of 40
percent of the national PPE, reduce the State's formula PPE to 120
percent of 40 percent of the natiomi PPE.

C. In cases where a State's formula PPE falls within the ranges
desigibed in A and 13 above, no adjustments are made.

Afigez The statute requires additional adjustments in Puerto Rico's formtia
PPE.

Step 4. Multiply the figures determined in Step 1 and Step 3 for each State to
determine the maximum amount that each State is entitled to under the
formula.

Step 5. Ratably reduce the amount reached in Step 4 to the amount appropriated to
determine the final State allocations.

016. Mat Is the State's per pwg expencifture OW factor used k; the allocation
fermis?

A. Each SEA is required to report annually both the amount of State, local, and Federal
funds expended for elementary and secondary education, end average daily attendance
data. From these data, ED deducts the expenditures for all Chapter 1 and Chapter 2
progrems and computes the State PPE. The Chapter 1 statute requires that per Fuel;
expendittge data for the third preceding fiscal year be used in the allocation formtila,
unless more recent data is available.

017. How Is a State's total regular year FTE computed?

A. Under Section 1201(b) of the Chapter 1 statute, a State's total regular year FTE is
the sum of: the estimated number of migratory children age 3 to 21, inclusive, who
reside in a State full time; and (2) the FTE of the estimated number of migratory children
age 3 to 21, inclusive, who reside in the State part time, as determined by the Secretary in
accordance witn MEP regulations.

An FTE is generated in the following ways:

Full-year resident: A child who is determined to have rqsided in the State all year
generates one FTE for that State. Some examples include:

o a formerly migratory child who stays in the same district all year;

o a child identified and recruited as an intrastate currently migratory child at
several locations within a single state during the same calendar year, but not
recruited that year in another State; and

o a child identified and recruited as an interstate currently migratory child prior
to January 1, and who thereafter is not recruited as a resident of another

6
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State during the calendar year (whether or not the child actually moved to
that State).

Full-year FTEs frx all children in this category are aggregated to determine each State's
total full-year FTE credit.

foLtwatuesident: A child who is determined to have resided in a State for less than a full
year generates part of an FTE for that State. Based on enrollmfmt information provided by
each Staq e, MSRTS determines the number of calsmfar days in a year that the chad is
considert cl to have resided in a particular State. This fraction of the year constitutes the
portion oi one FTE that tiv child generates for the State. Sme examples include:

o a child who makes a move (either qualifying or non-qualifying) into State A
on September 1 and is not identified and recruited in State B by December
31. State A will receive part-year FTE crulit for the remaining portion of the
year.

o a child who makes a qualifying move into State A before January 1 but is
identifiad and recruited in State B sometime during the following year, e.g.,
July 25. State A will receive part-year FTE credit for the period between
January 1 and July 25.

o a child who makes a qualifying move from State A to State B on February 1,
and is later identified, on the basis of a non-qualifying move, as residing in
State C on May 15. State A will receive a pert-year FTE credit for the period
until February 1. State B will receive a part-year FTE credit for the period
between February 1 and May 15. If the child is not identified as residing in
another State before the end of the calendar year, State C will receive pert-
year FTE credit for the period between May 15 and the end of the year.

Partial FTEs for all children in this category are aggregated to determine each State's total
part-year FTE credit.

The regulations define a migratory child (Section 201.3) and specify that the estimated
number of a State's migratory children is tha MSRTS count of children whose basis for
eligibility has been properly recorded (Sections 201.20 and 201.30). Only those migratory
children who are properly recruited, and for whom residency information is entered into the
MSRTS, are includwi in the estimate of a State's number of migrant children. (See
Chapter IV IDENTIFICATION AND RECRUITMENT and Chapter V ELIGIBILITY.)

o la How much residency credit may a State receive for each cMd who is recndted at a
special perfect site desipted to assist militant lanWes travelhig to obtak, tptailyhig
employment at locations k other ems of the State or in other States?

A. If the child is in transit to a location in the State in which the project site is located,
the State enters the child, like any other child, in the MSRTS, and may receive the normal
part-year residency credit. However, if the child is in transit to a location in another State,
the State may enter the child in the MSRTS only for the brief period the child resides at



the prokict site. The date of the child's evected departure from the proNict site must be
entered into MSRTS, and the State may receive only that smell part-year residency credit.
(See Section 201.20(a)(3).)

019. How k a State a summer FTE compute&

A. States receive summer residency credit fix the total number of days, as reported to
the MSRTS, for *ch migrant children participate in special MEP funded summer
ixogriuns and projects. These summer programs and ixoNicts may take igace at any time
during the 109-day period between May 15 and August 31 of each year provided that the
area school thstrict's regular school term is not in session. Children who participate in
summer programs for a portkm of this period generate partial FTEs, which ere calingated
by dividkv the total days of their participation in the program by 109. The total of these
partial FTEs is the State`s total summer FTE.

For example, a State operating an MEP-funded summer school for the six-week period
between Jtgy 1 and August 11 would receive 42 days of credit for each eligible currently
or formerly migratory child, who participated for the full term. Each child is credited for
42/109 of an FTE. If 10 children participated during the entire summer ixogram, they
would geivrate 420/109 or 3.853 FTEs. Because each of these children is residing in the
State during the period of participation in summer school, each child is also generating
regtgar year FTE credit for Ow State during this same period. The child's beginning and
end date of participation in the summer program must be reported to MSRTS.

For the purposes of the MEP allocation formula, the State's total FTE count is the sum of
the State's total SWIM' FTE and the State's total regular year FIE.

filitifigliMMILigitiFASI101

020. Whet detennkes the mathnum ske of an SEA grant?

A. The size of an SEA grant is limited to the amount calculated under the formula
discussed in Q15 of this chapter. (See Section 201.20(a).)

021. Is the SEA entitled to receive the amosmt of Mai fords that is computed wuler the
MEP fomude?

A. No. The formula does not establish an SEA's entitlement. When the total arnixint
appropriated for the MEP is insufficient to pay the amounts computed by formula, then the
amounts available for allocation to the SEAs are ratably reduced to the amount
appropriated. Moreover, these amounts generated by the formula are not entitlements but
the maximum amounts for which SEAs may apply. The amount an SEA is entitled to
receive, which typically is the same as the maximum amount for which it may apply, is the
amount that the Secretary determines it% needed to carry out activities described in the
SEA's application. (See Section 201.21.)
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022. What are "carryover funds?"

A. After apixoving an SEA's application, the Department provides a grant award to the
SEA to support MEP activities that life comlucted during the 15-mwth period between
July 1 (or the date of the grant award) and September 30 of the following year. Section
412(b) of GEPA provides that any fumis not olAigated by the SEA by the erxi of the 15-
month period remain availalAs to tto SEA fix obligation ki the succeedim fiscal year.
Funds in tlis categcxy that Is, funds that are not obligatad in the first 15-month period
but that remain available for obligation in the succeeding fiscal year are known as
"carryover funds."

023. Ihmlsw the MEP, ale carryover hmds automatkaNy aveMA, for use by en SEA Ind
fts operatim agenchts?

A. No. SEAs must estimate the amount of their carryover in their applications or
amendments, and must desaibe how these funds will be used. Approval of a State's
application or amendment constitutes approval of its request to use these carryover funds.

024. Are prwinim finds that have been subimmted to an wengthrg agency, but which
remak smobeated by that writing agency et Ow end of the Federal flscM year
(September 30), considered a part of the SEA's carryovw?

A. Yes. AU MEP funds that ere unobligated at the end of the fiscal year, whether
remaining in the Federal account or drawn down by the SEA or operating agency are
included in carryover funds. Accordingly, en operating agency holding such funds should
make sure to obtain authorization from the SEA before it obligates any of these funds in
the new fiscal year beginning on October 1. Moreover, under Section 201.18(b) of the
MEP regulations, the SEA's approval of the agency's subgrant application does not create
an entitlement to MEP funds in any subsequent fiscal year.

SEAs are encouraged to recover all unobligated funds at the end of each Federal fiscal year
and reallocate these carryover funds for use in the subsequent fiscal year.

025. What are "oblVations"?

A. Under Section 80.3 of EDGAR, obligations are the amounts of orders placed,
contracts and subgrants awarded, services received, and similar transactions during a
given period, which will require payment by the grantee during the same or future period.
Examples of obligations include:

o a contract with a CPA firm to conduct an audit

o a purchase order issued for student standardized tests; an:

o a salary and fringe benefit tigreement.

9
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Sections )6.703 through 76.707 of EDGAR contain the specific rules governing
obligaticos.

026. lkirkw what ;Irwin; remprfrements must cenyover fords be used?

A. Carryover funds must be used in accordance with the statute and regulations that
arc in eftect for the carryover period not the legislation that was in effect cluing the year
for which the furKls were appropriated.

027. Does the 15 percent ThnItation on an SEA's carryover contained kr Section 1432(b)
of Owner 1 apply to MP funds?

A. No.

02& When shot*/ the SEA report the Retold amount of carryover to ED?

A. Each SEA should submit its report of actual carryover in late October or early
November. If the actual amount cannot be reported by November 28, the SEA should
request an extension.

81102illtiilltaLESCRILfietit

029. What are 'excess fords," and how does the Secretary dietennkre whether they ire
available for reallocation?

A. In determining the amount of an SEA grant under the provisions of Section 201.21,
the Secretary may determine that the amount available under the MEP funding formula is
more than the amount that the SEA needs to carry out program activities. These funds
then become "excess funds" that can be provided to other SEAs whose MEP grants
otherwise would be insufficient to serve the eligible migrant children residing in their
States. Excess funds also might become available if an SEA determines that the amount
that it receives, or for which it could apply, is greater than the amount it needs to carry
out activities described in its MEP application.

030. What can the SEA do if it asagrees with the Secretary's determination that the
amount for which it may apply appears to Mamie excess fords?

A. Within 15 days after receiving the Secretary's notification that a portion of the
funds available to the SEA is being considered for reallocation, the SEA may request an
opportunity to explain why this action is unwarranted. Based on the SEA's explanation,
the Secretary either proceeds with the reallocation of decides not to do so. (See Section
201.22(b).)

031. How might the Secretary dlstdbute excess fords?

A. Depending on when the Secretary determines that excess funds are available, the
Secretary might either (1) notify SEAs that they may apply for a share of these funds that
is proportionate to the relative size of their grant awards; or (2) request and evaluate, on a

10
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competitive basis, supplemental SEA applications for adJitional MEP fixIds to meet unmet
needs of their States' migratory children.

11211WLMAILIVA

032. Met Is a "bwess?

A. The MEP is a State-operated and administered program. However, under certain
circumstances the Secretary may enter into a special arrangement with one or more public
or nonprofit private agencies to implement the migrant education program in all or part of
the State. This special arrangement is called a "bypass." (See Section 201.24.)

033. Men may the Secretary mak e a mead ernmement with another agency to
operate W 1 or pan of the State's Apent Ekhoetkm Program?

A. The Secretary may make such an arrangement upon a determination that

o an SEA is unable or unwilling to conduct an educational program for
migratory children (including those attending private schools) who are eligible
to be served;

o the arrangement would result in more efficient and economic administration
of the program; or

o the arrangement would add substantially to the welfare or educational
attainment of the migratory children who are eligible to be served.

The Secretary does not enter into this arrangement without first providing to the affected
SEA reasonable notice and an opportunity for a hearing. (See Section 201.24(a) and (c).)

034, How does a bypass work?

A. The Secretary typically announces an intent to provide services by bypass and
invites bids from eligible agencies. After reviewing the bids, ED then executes a grant or
contract with a public or nonprofit agency which establishes the terms and conditions of
the bypass. The agency selected to implement the special arrangement is then responsible
for administering the program consistent with the SEA's obligations under the MEP statute
and regulations.

035. Whet b the SEA's role k; the case of a bypass?

A. The SEA does not have a role in the administration or operation of the program
covered by a bypass. Full responsibility for the program rests with the agency funded
through the bypass. However, the funded agency must be able to coordinate activities
with the SEA in view of the statutory requirements in Section 1202(e) of Chapter 1 for
coordination with other Federal, State, and local programs.

11
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Ma Mere Mr Ow hods come *vat for a bypass?

A The Secretary uses MEP funds that would otherwise be distributed to the affected
SEA for this purpose.
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ANAVAL NEEDS ASSESSMENT

Every SEA and operating agency that receives Chapter 1 MEP funds must USe the results
of an annual assessment of edwations needs in designing and improving its Migrant
Education Programs and projects. Tte needs assewnent is based upon the best available
information on the special educational needs of the migratory children expected to
reside in the area served; and ,i2) the general instructional areas and grade levels on which
the program will fccus. lt uses established educational criteria to select migratory children
to participate in the program.

The Migrant Education Needs Assessment end Evaluation System (MENAES), in
coordination with the Migrant Student Record Transfer System (MSRTS), can assist SEAs
and operating agencies in conducting these annual assessments by providing data on the
characteristics of the migratory children to be served.

To some extent, procedures for conducting a needs assessment under the MEP parallel
those used to conduct a needs assessment under Ow Chapter 1 LEA Program. However,
there are important differences. This chapter focuses on the unique aspects of the MEP
needs assessment and other related issues.

Statutory Reasdrenumts:

Sections 1014(b), and 1202(8)(3) and (b) of Chapter 1 of Title I, ESEA

iiiififig121XAMMEINItal:

Sections 201.31, 201.32 and 201.36(a)(1)

Genoa Reouirements

01. Mat are the basic steps to an SEA and operating agency's annual needs
assessments?

A. In condiActing their needs assessments, the SEA and operating agency must:

o identify eligible migratory children (or their spacial characteristics) who are
expected to reside in the area (Statewide or local) that the agency serves;

o determine the focus of the program to be provided (i.e., instructional areas
and/or grade levels) based on the best available information on the needs
and characteristics of all identified children;

establish educationally related objective criteria for the selection of children
to be served by the program;

o uniformly apply those educational criteria in selecting students to be served
in each grade level and instructional area in which the project will focus;
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o select children with the greatest need for MEP services according to the
service priorities contained hi Section 201.31; and

o determine (1) the educaitional needs of the children to be served with enough
specificity to enable the project to focus on the most pressing needs; and (2)
the resources that will be necessary to meet these needs.

PX)TE: As in the Chapter 1 LEA program, the State end local operating agency cannot
reasonatAy identify the grade levels and instructional areas in which a project will focus
without first having information on the basic educational needs or special characteristics of
all eligible children identified by the agency.

02. k the SEA responsilde for ensmkg that nee* assessment proceckuos devil/wed by
m meratkg agency to target services at the local level ere consistent with imocerhuos
that the SEA uses to conrkat the Statewide assessment of need?

A. Yes. Because the SEA's approved application is the basis for all uses of MEP funds
in the State, the SEA and operating agercies must jointly enure that needs assessment
procedures et the operating agency level fit with those at the State level. They also must
jointly ensure that local wojects focus on the unmet needs of currently migratory children
residing in areas they serve before serving formerly migratory children with equal or lesser
needs.

Although the SEA cannot delegate its prknary responsibilities to the local agency, the local
agency may develop local assessment procedures. Local agencies may be better able than
the SEA to identify such critical elements as the specific needs of children by grade levels,
academic areas in which the project should focus, instructional settings, and materials,
staffing, and teaching techniques. (See Section 201.32(a)

03, May the SEA fsmd a kcid MEP prgect that is based on a kcal needs assessment, if
the prtiect &Pas not focus on needs kkntified in the Sal's own approved oppllcation?

A. No.

04. is the INVIIMi needs assessment used to design kullvidual programs far eath
nilwatory Wei?

A. No. The needs assessment is used to design a general project of sufficient size and
scope to meet the needs of migratory children expected to participate during the fallowing
project period.

05. How often must State and local needs assessments be conckicted?

A. Both the Statewide and local needs assessments must be conducted annually.
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06. Wry ere the bask needs assessmint criteda kr, Section 101446) 0 f the Chapter 1
statute 'Ma used k I the Afigemt Eck:cation Proyam?

A. Section 1014(b) of Chapter 1 provides a very detailed process for assessing needs
of children eligible for the Chapter 1 LEA Program. Section 1202(0)(3) of the MEP statute
requires that the *basic objectives" of that provision apply to the MEP. Therefore, Section
201.32 of the MEP regulations uses the basic Chapter 1 LEA Program criteria, but adapts
them to fit the special characteristics of the MEP.

07. Do bask nee* assessments cdterke fox rep*: schoolprerems amity to preschool
prawn's?

A. No. State end local needs assessments that pertain to preschool programs need
only identify (1) the preschool children, or the special characteristics of those children, to
be served; (2) the area in which the educational program will focus, and (3) those children
who, subject to service priorities, have the greatest need for services. (See Section
201.32(e).)

08. Must the ernuel needs assessment idturtify both currintly and formerly miwtory
chicken?

A. Yes. The SEA and the operating agencies must develop needs assessment
procedures that consider the needs of all migratory children.

09. k desigthtg a program for ndigatory students, must the needs assessment data be
coNected from students bekrg served for to be servec0 duke(' the current program year?

A. No. MEP regulations require that the needs assessment be based upon an
identification of the children or, if that is not possible, the special characteristics of the
children, who are expected to reside in the area the project will serve. In meeting this
criterion, agencies may use the best available data that reflects migratory children who
either were served most recently or are likely to be served when the project is
implemented. (See Section 201.32(a).)

010. Can SEAs turd operating agencies rely on AaRrs kiformation to help them identify
the speckd characteristics of the children to be served if it is not possible to identify the
chkiren more directly?

A. Yes. MSRTS and MENAES may provide useful historical data on children the
project is expected to serve. This information, which might include grade levels and
general instructional and support needs, can be used to identify the spacial characteristics
of migratory children who are expected to reside in the area the program or project will
serve. (See Chapter XI - EVALUATION, 013 and 014.)

011. Must needs of migratory cMcken for sepport services (e.g., health, dental,
transportation, and courrseft services) also be identified through a needs assessment?

A. Yes. The need for support services is considered a part of the special educational
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needs of migratory children, end, as such, is determined through the annual needs
assessment. If a State or local agerwy intends to focus OP meeting these support service
needs, it should relate them to the children's instructional needs. (See Section
201.32(a)(6).)

012. is the &mitred farglish proficiency (LEM of sorne n*patory children a factor that k
addressed tIvoriet the needs assessment?

A. MEP regulations require that the special educational needs of migratory children be
sufficiently specified in the needs assessment to permit concentration on these children's
greatest needs. Limited English moficiency may be an appropriate factor to examine in the
needs assessment; however, the needs assessment must take into account the local
obligation to provide services to those LEP migrant children, since operating agencies have
a responsibility under Title VI of the Civil Rights Act to provide LEP children with
appropriate access to their school programs out of emir own funds. (See Chapter VI
PROGRAM SERVICES, 040.)

013. Owe enrollment may vary depenrThrg on the aveThrWty of seasonal agricultung
worn i this area, must en SEA or Donating agency criwthxt needs assessments several
*nes &ming the year?

A. No. Needs assessments must be conducted only once a year. For projects that
focus on the needs of currently migratory children, the needs assessment should be based
on the latest available information about the needs of all the children expected to be
mom, including those who are likely to migrate into the project area.

However, once the needs assessments are completed and projects have begun, SEAs and
operating agencies should modify their programs and projects to reflect changes in
educational needs of the migrant children who, during the project period, actually are
gag= in the areas served. SEAs should update their State applications to reflect these
types of changes.

0141 Why does Section 201.32lan) retpire the SEA and its operating agencies to
identify dm library resources that are needed to meet mkpatory chidrint's speck/
ethicational needs? What ere "Wary resowces?"

A. Section 1014(b) requires that Chapter 1 LEA Program assessments consider the
needs of children for library resources. In tailoring the basic objectives of the Chapter 1
LEA Program requirements to the MEP, program regulations require MEP projects to also
focus on library resources, since there is no apparent reason why migratory and non-
migratory children would have differing needs for such resources.

Library resources are not limited to books, but could include supplemental materials
directly related to the agency's MEP, such as research and reference materials, audio-
visual cassettes, and other materials that coordinate with instructional programs.
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015. fkfrw th t h m SEA end worsting arowkrs bet* ~wing prWects for ntdrotwy
chlirfren after they haw detemskred the needs that must be addressed?

A. In designing activities and allocatim resources, all SEAs and operating agencies
=snider smh factors as:

o personnel requked, both numbers and typos;

o variety and amount of instructional material, including library resources;

o extent of need of the students selected for participation;

o facility and equipment needs;

o availability of needed support services; and

o availability of MEP funds, and services from other sources.

016. Mist the results of written or mil tests be used as the educatimely rekted
objective cdteria kr select&g amen* trigistory ciWdriut for 1WEP senices?

A. No. All children, whether currently or formerly migratory, must be selected to
participate in an MEP program or project using educationally related objective criteria.
Agencies whose projects focus primarily on formerly migrant children must include the
restAts of written or oral tests as part of their selection criteria, but projects that focus on
currently migratory children must rely on these test results only if it is reasonably possible
to do so. (See Section 201.32 (c).) However, in conducting their needs assessments,
agencies with regular school year projects that serve currently migratory children should be
able to use the results of written or oral tests if those children are present on testing
dates.

Agencies that rely on test results may conduct needs assessments using educational
criteria that are similar to those used in the Chapter 1 LEA Program. The type of test used
should take into consideration the program objectives, the grade levels, and instructional
areas in which the project will focus.

017. Other than test results, what "vpropdate educatiomlly related objective criteria,"
as rewired kr Section 201.32(c)(1), miOtt be used & assessing the needs of currently
snignetory chahen?

A. Examples of such criteria include data on student attendance and absenteeism,
objectively performed teacher assessments, reports from other school districts that
migratory students previously attended, criterion referenced tests, and student progress
reports. Some information may come from the latest data available from MSRTS regarding
the children who will be, or are expected to be served, and their general instrurtional areas
and grade levels. As the MENAES system is implemented, additional data will be available
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through MSRTS to assist in condwting needs assessments.

018. kr comkoctkig tin* needs assessments, may SEAs andwrathy agencies rely on
testing informatkm that is coriakred ks the MATS mond?

A. Yes, if the information contained in the MSRTS record is useful in designing an
appropriate program or project or in selecting migrant children to participate in it.

019. Mat sh alt! agencies consider kr chooskrg the most appropriate testko
instrument?

A. In selecting a test for migrant students, MEP staff should consider the following:

o Does it adequately measure what the program wants to measure?

o Will it yield consistent results at different times with different groups?

o Is it appropriate for the population?

o Can it be consistently administered and scored?

These questions relate to the issues of relialSlity and validity. (See also Chapter Xl -
EVALUATION, 033 and 037.)

In general, the mwit useful tests ere those that best match the curriculum that the
operating agency uses in its migrant edwation project. In this regard, attention should be
paid to the issues of content and construct validity. Qpntent validity is the degree to
which a test measures an intended content area. Construct validity is the degree to which
a test measures an intended hypothetical construct, such as language proficiency. An
evaluation instrument should have a high degree of content and construct validity in older
to provide the clearest picture of the needs of eligible migrant students.

A variety of tests have been found appropriate for migrant populations. Charts listing the
characteristics of frequently used tests of oral English language proficiency, achievement
and early childhood education are available to assist local project staff in their decision-
making. These can be obtained, at no cost, from the regional Technical Assistance
Centers (TACs) and Rural Technical Assistance Centers (R-TACs) that provide services to
all Chapter 1 programs.

020. May written or oral tests be Oven kr Spanish or other languages as part of the
needs assessment of migratory chicken?

A. Yes, provided that the tests are valid and reliable.
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SerP
021. What are the statutory and regidaterty ;Wades for servkg migratory chafran?

A. Priorities for serving migratory children are:

o gurrentjy mioratorv children ege 3 throuoh 21 who have not graduated from
high school and, because of their age, are entitled to a free public education
through grade 12. These ctildren must be given priority in the consideration
of programs and activities conducted under the Migrant Education Program.

o formerly mioratorv children age 3 through 21.

o currentiv and formerly migotorv children age 2 and younger fwith priority for
currently migratory children).

NOTE: At the discretion of the SEA arid the operating agency, currently migratory
ghildren ape 2 anct younger may be served ahead gl formerlyinioratorv childran age
3 through 21 if, in order to provide migrant education services to preschool
currently migratory children or migrant education instructional services to school-
aged currently migratory children, (1) it wotild be necessary to provide day care or
similar services to currently migratory children age 2 or younger, and (2) no funds
except MEP funds are available for that purpose. (Section 201.31(b))

022. is them a confict between the reqdrement kr Section 201.31(a) to Ore priority for
consideration of programs and activities to currently migrant chkfrwm end the realdrement
1, Section 201.32(a)(5) that thikiren selected for services are those who have the greatest
need for special assistance?

A. No. The service priority in favor of currently migratory children does not create a
blanket rule that they be served ahead of formerly migratory chiklren regardless of
circumstances. For example, if the needs assessment indicates a difficulty in
differentiating between currently migratory children in greatest need and formerly
migratory children in greatest need, the formerly migratory children do not have *greater
need" for services. Therefore, currently migratory children must be served ahead of
formerly migratory children.

However, if the needs assessment indicates that certain formerly migratory children have
significantly greater educational needs than do some currently migratory children, these
formerly migratory children may be provided services ahead of the currently migratory
children.

023. is the fact that siiplifkantly more formerly migratory ch*lren than currently
migratory children reside kr a State, of a portion of a State, sufficient to support a &Ong
that those formerly migratory children have "sirrificanily greater need?"

A. No.
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024. Do chlkfren whose seaming hos been intwapted have pdorky for servftes over
boss who have meads* attended school?

A. No. However, in conchicting their needs assessments, the SEA and operating
agency must conskier whether children whose schooling has been interrupted mey have
!putter need fw MEP services because of cwrent w past migrations, and therefore should
receive MEP services ahead of other children. (See Section 201.32(b).)

025. Wry oiroWes whether to servo famierly migratory chkken with Apra:may pastor
need Miffed of wren* mkpatory children in a part/ads, prsVect, the SEA at the opemthig

Vence

A. The SEA makes this decision through the statewide needs assessment and its
revklw and approval of the operating agency's subgrant application.

026. kr thrsignim their MP, what other basic factivs mist the S E A and its aperatkig
evades &km, in &dation to the nee& assessment end service prkffity revaemrmts?

A. Among the other factors the SEA and operatiog agency must consider in designing
their programs ars:

the existence of ottuar sources of funding (including local, State and Federal
funds) and services that are available to meet the needs of migratory
children (Sections 201.32(d) and 201.25(c)(3));

o whether there are sufficient concentrations of migratory children in each
area to warrant Implementation of a migrant education project (Section
201.25(e)(1)), end whether the educational needs of these children are
specific enough to permit the SEA to concentrate services Jn meeting those
particular needs (Section 201.36(a)(2));

o whether the size, scope, and quality of projects will be sufficient to give
reasonable promise of substantial progress toward meeting the needs of the
children being served (Section 201 .36(b));

o the results of program evaluations (Section 201.36(c)); and

o input from parents in the planning, implementation, and evaluation of the
program (Section 201.35).
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ilL COORDNVATION

The term Rcoordinatim* refers to many very different yet related aspects of the Migrant
Lducation Program includim:

o the statutory framework under which operating agencies and SEAs must
coordinate services to migratory children at the State and local levels;

o the requirement in Section 1202(a)(1) of the Chapter 1 statute that
interstate and intrastate coordination take place, respectively, between
States and operating agencies in a single State, in order to improve services
to children who migrate from one State or school district to another;

o the requirement in Section 201.34 of the MEP regulations that, in planning
and carrying out programs end projects, SEAs coordinate with other
programs administered by ED end other Federal agencies;

o the requirements in Section 201.36(e) and (f) mf the MEP regulations that an
operating agency's MEP, and services that it provides for children who are
handicapped or of limited English proficiency, be coordinated with the
agency's regular school program (including services provided under the
Chapter 1 LEA Program):

o the provisions in Section 1203 of the Chapter 1 statute that the Secretary
fund a system for the transfer of educational and health records of migratory
students, as well as other types of coordination projects; and

o the efforts that ED undertakes at the Federal level to coordinate its activities
with other Federal agencies.

This chapter discusses interstate coordination, intrastate coordination, interagency
coordination, and the coordination activities that ED sponsors under Section 1203 of the
Chapter 1 statute.

Statutory Retadroments:

Sections 1202(a)(1) and (2) and 1203 of Chapter 1 of Title I, ESEA

ffsamintealtendoungia:

Sections 201.11(b)(4), 201.30, 201.34, 201.36(e) and (f) and Part 205

blitintUragilanfitin
01. What k meant by Interstate and ktrastate cooniinatitm?

A. Interstate coordination refers to collaborative activities undertaken by two or more
States in order to improve the education of migratory children in those States. Jntrestete
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cawdination refers to csAaborative efforts undertaken by two or more operating agencies
witlin a State to improve educational services to migrant children in that state. Areas for
both interstate and Intrastate coordination might inclmle: curriculum, grads placement,
teaching materials, credit accrual and exchange, services needed by handicapind chadren:
dropout prevention, end health problems. Efforts to coordinate MEPs at the interstate and
intrastate levels often encounter similar problems and issues.

W. Mat does Section 1202(02) of Chvter 1 rewire kt terms of SEA interagency
c000rftation?

A. Section 1202(9)(2) of the statute requires the SEA to coordinate both the planning
and implementation of its program and projects with those administered by other Federal
agencies that serve migrant workers and their families.

The statute expressly identifies certain programs with which the MEP must coordinate.
These programs, and examples of services they might offer, are:

the High School Equivalency Program and College Assistance Migrant
Program (HEP/CAMP), Section 418 of the Higher Education Act. HEP
assists with recruitment of dropouts. CAMP provides assistance with post-
secondary education to migratory students.

o the Section 402 Job Training Partnership Act (JTPA) Program, which
provides stipends for migratory high school youth who participate in MEP
summer leadership institutes.

o the Community Services Block Grants Act Programs. Migrant Community
Block Grant Programs provide assistance in the identification and recruitment
of migratory children.

o the Migrant Head Start Program, which can provide shared facilities with the
MEP.

o the Migrant Health Program. Migrant Health clinics provide health
examinations and screenings for migratory children who need them for
enrollment in school.

o programs administered under Individuals with Disabilities Education Act
(IDEA), formerly known as the Education of the Handicapped Act (EHA).
These programs serve migratory children with disabilities.

The statute also requires coordination with other appropriate programs. These programs,
and examples of services they might offer, include:

the Department of Education's

o Adult Basic Edunation Programs. The Adult Migrant Farmworker end
Immigrant Education Program provides adult education services to meet the
special needs of migrant farmworkers and immigrants.
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o Bilingual Education Programs, which provide services for limited English
proficient children.

o Chapter 1 LEA Program, which provides compensatory education
instructional senrices.

o Handicapped Nligratory Agricultural and Seasonal Farmworker Vocations)
and Rehabliltative Services Program, which provides vocatiorwl rehabilitation
services to disatiled migratm and seasonal farmworkers and services to
their family members.

o Educational Resources Information Center (ERIC) Cleminghouse tni Rural
Edwation and Small Schools, which provides resource materials on
educational research and practice.

the Department of Labor's -
o IVEgrant and Seasonal Workers Protection Act (MSWDA) Program, which

monitors the adequacy of wages, housing, and transportation for agricultural
workers.

o Migrant and Seasonal Farmworker Services (MSFW), which provides(____

-.., outreach, iob referral, training, end referral to other support serViCEIS to
migrant and seasonal farmworkers.

o Temporary Alien Agricultural Labor Certification Program (H-2A Program),
which provides temporary, foreign farmworkers for employers who meet
certification requirements.

the Department of Agrivilture's

o National School Lunch Program, which provides subsidized lunch services in
schools for school children who meet certain family size and income
eligibility standards.

o National School Breakfast Program, which provides subsidized breakfast
services in schools for school children who meet certain family size and
income eligibility standards.

o Special Milk Program, which provides subsidized or free half pints of milk for
children in participating public and private schools who meet certain family
size and income eligibility standards.

o Special Supplemental Program for Women, Infants and Children (WIC
Program), which provides food and nutrition services for low income
pregnant, postpartum and breastfeeding women, and their infants and
children up to age 5.
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A more complete list of the various Federal programs that provide services to migratory
children and their families is contained in an appendix to the application package.

03. Ale the Frahm! programs listed in Section 12021a)(2) of the statute rewired by kw
to marinate &entices with the alligo?

A. No. However, migratory children are among those who are eligible for services
under those programs, and State and local MEP staff should work with the staff of the
programs to ensure that migratory children receive all of the services to which they are
entitled.

04. Mat sivuld time SEA (he If othew *weeks &cline to work with IMP prciects or
ciakn that they are cgs:wowed or prolaited hunt dokw so?

A. After rnaking contact with those administering these programs, the SEA, at
minimum, shodd request a formal response to its request to cocwdinate services that
includes the reason(s) the other agency is unable to work with the MEP. A copy of the
request and response shouli be attached to the State application.

05. Aside hen; thew agencies that adetheister the programs kimetified he Section
1202(a)(2), are there other agencies and omisdiations that offer services that ngfAt
benefit liars wonted at the State w local lank?

A. Yes. SEAs are encouraged to expand coordination efforts to any local, State, or
Federal program that offers services to migratory children and their families. The Office
of Migrant Education has compiled a national directory of organizations that provide
services to migrants and seasonal farmworkers and their families. A copy of this directory
is available from the Office of Migrant Education, upon request.

06. How might on SEA for Wading agency) undettoke Its coonSnation responsfigities?

A. An SEA (or operating agency) might identify a need for coordination either from the
results of the annual needs assessment or because, in designing its projects, it learns that
needed services are available from another agency. After doing so, the agency would
contact Om staff of the other programs to discuss services that eath program provides end
how formal and informal coordination might occur. if discussion results in a formal
agreement or letter of understanding, that agreement would identify the specific services
that each program will offer to migratory children, or to MEP administrators, teachers, or
other personnel.

SEA and operating agency staff should consider contacting these other service agencies
when those agencies are planning their own programs and projects, generally at least a
year before coordination of services is to occur.

07. May we of an SEA's operating agencies refuse to coordnate Its MEP services with
an MEP weans, by other agmcies Inside or curtside the State?

A. No. if it does, the SEA likely will be out of compliance with the statutory
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requirement that it COordirtate ServiCOS to migratory children. The SEA may require
operating agency cooperation and may take corrective action, including suspension of
further subgrants, to ensure that operating agencies work together.

08. Whet is ED dokg at the Forks& byre, to he#1 lacitate better coordmrtilm of Fedwal
prorates that can beneM mtrant clOrken?

A. The Office of Mgrant Education participates in a Federal Interagency Committee on
Mgrants that includes officials from the other Federal agencies listed in Section 1202(a)(2)
of Chapter 1.

Committee meetings are held to(l) exchange information about Federal programs that
provide services to *trent farmworkers and their families; (2) examine pertinent
legislation, regulations, policy guidance, and statistical information; and (3) encourage the
establishment of interagency agreements that promote closer coordination among agencies
offering complementary or similar services. Through these meetings, ED has 3ntered into
formal Federal interagency agreements with the U.S. Department of Health and Human
Services and the U.S. Department of Agriculture.

Coordination With Chapter 1 LEA Programs

129. Many mivetory ~en are also 4610 to receive services wrier the Chapter 1
LEA &warn. Mist LEAs serve tka0e migratory chickfm with MEP funds?

A. No. In order to optimize the effective and efficient use of funds awarded under
both Chapter 1 programs, SEAs and operating agencies (LEAs) may meet the needs of
educationally deprived migratory children by providing any combination of services funded
by the Chapter 1 LEA and the Migrant Education Program. Because the MEP is State-
operated end the LEA Program is LEA-operated, SEA and LEA staffs administering each
program must work together to ensure that both programs' funds are used effectively.
Any LEA decision on use of funds must be approved by ths SEA through its approval
processes for the Chapter 1 LEA and MEP subgrant applications.

In designing and implementing joint Chapter 1 programs, the SEA and LEAs must comply
with the following program requirements:

o The use of MEP funds must be based on (Nnnual =lea& and jocaI needs
assessments. The MEP statewide needs assessment must assess the
special educational needs of all migratory children across the State, taki-Ig
into account the service priorities favoring currently migratory children,
whether Of not a child is educationally deprived and attending a Chapter 1
LEA program eligible school. (See Section 201.31(a).)

o The use of Chapter 1 LEA Program funds must be based on an annual LEA
needs assessment. The Chapter 1 LEA Program needs assessment must
determine the special educational needs of WI educationally deprived children
in eligible attendance areas, including educationally deprived children eligible
for the Chapter 1 MEP. (See Section 200.31(b).)
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o Sof= en SEA am:troves any joint fundim, the SEA and LEA must design
programs that take Into conWeration: 1) do special ethicational needs of all
mipatory children in ttmi State who reside in areas of the State or LEA not
served by Chapter 1 LEA projects; and 2) the needs of migrant children for
support services that the Chapter 1 LEA Program does not provide.

o An SEA and an LEA may agree to use MEP furxis to meet the special
edwational needs of migratory children who attend Chapter 1 LEA Program
schools. Howem, if they do so, ft* SEA and LEA must ensure ttet any
educationally deprived migratm children attending these schools whose
special educaticoal needs will not have beim met with MEP funds will be
eligible for Chapter 1 LEA Program services on the same basis es any
educationally deprived non-migratory child.

These procedures may not be wed es a means to discriminate against any migratory child
in the provision of Chapter 1 LEA Program services.

010. kl the implementation of *Tht propems, may Chapter 1 LEA and MEP hada be
comnthigied, Le., cmnbkied so that the hods lose their separate identities?

A. No. Sections 1201(a) and 1202(a)(1) of the Chapter 1 statute require that MEP
program funds be used exclusively to provide services to migratory children.

011. kr schools that have schoolwitho pn4ects under Section 1015 of the Chapter 1
statute, may *REP folds be combhum4 or othwwlse commktgled, with Chapter 1 LEA
Norm hauls?

A. No. While Section 1015 of the Chapter 1 statute relieves an LEA that operates a
schoolwide project of requirements regarding commingling of funds, it does not apply to
the MEP. MEP funds may not be combined with Chapter 1 LEA Program funds in any way
that would permit them to lose their separate identity or be used to benefit non-migratory
children.

012. Does this mean that ACP funds campot be used ki schoolwide prtVects?

A. No. Provided that MEP funds are expended exclusively for the benefit of migratory
children, they may be used in a schoolwide project. Indeed, these MEP-funded services
should complement the services provided in the schoolwide project.

013. Mat is the MSRTS?

A. MSRTS is an acronym for the Migrant Student Record Transfer System, a national
computerized telecommunication system that stwes and transfers academic, health, and
other education records and management information on migratory children for States and
operating agencies on request. (See Section 1203(a)(2).)

26

34



014. My was AURTS developed?

A. The system was developed to provide timely academic and health information to
school districts on migratory children who may enroll in different school districts as they
migrate from one location to another within a State or between States.

015. Men was Mit MSRTS developect tutd what is the cwrent legal authority for Its
adndnktratkw and tweration?

A. The MSRTS, developed jointly by ED arwl the SEAs, began operating in 1972. in
1978, Congress authorized ED to enter into a contract for the formal establishment of the
MSRTS, and, in each reauthcwizatico of the MEP, Congress has authorized ED to maintain
the MSRTS contract. The current authorizatim is in Section 1203(8)(2) of the Chapter 1
statute.

015. How i s tly MSRTS /wicks&

A. ED funds the MSRTS by contract. Funds to support the contract come from an
amount that is set aside from the annual MEP appropriation for Section 1203 coordination
activities. (See Section 1203(a)(2)(A) end (b).)

017. Do at SEAs and operating agencies have a responsibity to participate k; the
MSRTS?

A. Yes. This is because both a State's level of funding and the level of services it
provides to migratory children depend, in part, on the quality of MSRTS data that is (1)
used to determine the FTE number of migratory children who reside in each State; and (2)
included in students' academic and health records that are transferred between school
districts. (See Sections 201.1(b) and 201.20(a) of the MEP regulations.)

GM What constitutes SEA and wrathy agency panicipetion in MSRTS?

A. Participation means entering into the MSRTS, on a timely and accurate basis, the
most current academic, health, enrollment, and withdrawal information available for all of
the agency's migratory children. It also means entering into the MSRTS basic identifying
and residency information on each migrant child that is used to generate, for funding
purposes, the FTE number of migratory children residing in each State.

019. Shot" al the chairw; identified and *Ale kr a State be entered in the MSRTS, or
only those who partickmte k; or are served by the State MEP?

A. Because State funding is based on the total number of migratory children who
reside in the State, not the number of children who participate in the MEP, all migratory
children in the State who have been identified and determined to be eligible for the MEP
should be entered in the MSRTS. (See Section 201.20(a)(2).)
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020. Does a eh*/ have to be entered hi the MSRTS hi pithy to receive liffiP serifices?

A. No. To receive MEP services, the basis for a child's eligibility must be recorded on
a certificate of eligilglity (COE). (See Section 201.30 and Chapter V ELIGIBILITY.) Once
this is done, the child may receive MEP SerViefill whether or not the child is entered into
the MSRTS. However, the SEA end operating agency still retain their own responsibilities
to transmit information on the child to the MSRTS. (See 0.18 of this chapter.)

021. Mat is Om Family Echicational RiOnts end Privacy Act of 1974 (AMA) and how
*es ft affect an eritroadon 'gimes *vision to transfier a chid's academic records to
another edwation agency throwsh the MSRTS?

A. FERPA (Section 438 of GEPA) is a Federal statute that establishes the rights of
parents to examine and question the content of their children's school records, and
restricts the transfer of schod records without parental permission. It applies to any local
operating agency that receives Federal funds. Under FERPA, education agencies that
maintain education records of enrolled students may release these records to other school
officials who have been determined to have legitimate educational Interests, and to
officials of other school systems in which the student seeks or intends to enroll, without
the written consent of the parent. However, before transferring any recmds to another
school system, the education agency must have adopted a written policy on the transfer
of records. Parents annually must be notified of this policy, and it must be readily
available to them. In addition, FERPA gives parents a right to be notified of the transfer,
receive a copy of the record if desired, and have an opportunity for a hearing to challenge
the content of the record.

022. If the parent or prardlan refuses to permit the transftw of a migratory charrs
records, does the refusal affect the cMd's ellgibEnr for services?

A. No.

023. What Moss of "MSRTS-reksted" doctnnents should the SEA retain for met
purposes?

A. An SEA should retain the following types of documents to demonstrate to a
program monitor or auditcx that (1) only eligible migratory children were counted or served
by the MEP; and (2) the SEA fully performed its responsibility to participate in the MSRTS:

o certificates of eligibility (COEs). COEs must include information sufficient to
establish the basis for the child's eligibility for the MEP as a currently or
formerly migratory child.

o any other pertinent "MSRTS-related" documents that confirm the quality of
the SEA's participation in the MSRTS, such as:

(1) intermediate forms that are used between the time of completion of the
MSRTS enrollment forms and actual transmittal of the information to the
MSRTS,
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(2) any other forms that are used to relay updated information through the
date entry specialist to the MSRTS;

(3) the resulting MSRTS student records themselves; and

(4) any formal procedural instructions that are provided to project personnel
or data entry specialists with respect to their use of the system.

Nor; To the extent that any of these records can be obtained directly from the
MSRTS, the SEA does not need to maintain duplicates. However, the SEA will be
held retwonsible should they be needed end MSRTS is unable to provide ttwm.

(See Sections 201.30(c)(1)-(2) and 80.42 of ErlAR.)

024. Does the information on miretory children entered kr the MSRTS constitute
bifonnation that hi coacted or sponsored by the Departmort?

A. No. The information that MSRTS collects is not subject to prior Federal review to
ensure that the information collected is the minimum that is necessary under the MEP
statute. (See Section 1203(a)(2)(D) of Chapter 1.)

025. May ED istki access to kwArithral stratum awards contaked ki the MSRTS, turd may
it pant permksion for the we or release of MSRTS records rmd information, to inciirldwals
or prows?

A. No. Under the terms of the MSRTS contract, ED does not have, nor can it grant,
access to individual student records in the MSRTS. The decision to release information
from the MSRTS must be made by the SEA and the operating agencies based upon
established policies that govern the Use of the data and privacy conditions. However, the
Secretary and the Comptroller General of the United States, and any of their duly
authorized representatives, have access to the records for audit purposes and examination.
(See Section 437(b) of GEPA.)

026. What Me does the MSRTS play ki the klentification and recruitment of eigale
ndgratory chicken?

A. None. Each State is responsible for identifying and recruiting eligible migratory
children for the program. The MSRTS is responsible only for the receipt, storage, and
transfer of the data that the States provide. (See Section 201.30.)

027. What are the basic Federa4 SEA, end operatkg agency responsibillties hi the
achrthgstration and operation of MSRTS?

A. As required by the statute, ED is responsible for contracting with an SEA to operate
a system so that (1) records of migratory students may be transferred between States and
operating agencies; and (2) the best data on the FTE number of migratory children residing
in each State may be provided to the Secretary for State funding purposes. ED also
negotiates contract terms that permit the MSRTS to generate various types of statistical
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infamatitm that are used by MEP officials at the local, State, and Federal levels. Once tte
=tract is awarded, ED is responsilAe for maiming the contractor's ackninistraticm of the
contract to ensure that the contract requiremens are implemented ky an efficient end
effective manner. ED Is also responsible for monitoring the SEAs' established policies and
procedures to ensure SEA participation in MSRTS. (See Sections 1203(a)(2)(A) of Chapter
1 and 80.40(s) of EDGAR.)

SEAs are responsible for developing and implementing policies and procedures governing
the identification and remdtment of eligible miwatory children, entering accurate
infomation into ttwo MSRTS on the children's residency and project enrollment, and
ensuring that accurate and complete academic and health information is transmitted in a
timely end effective memo to the central MSRTS data bank so that it Is available for
transfer to other States and operatkv agencies upon request. These SEA pcdicies and
procedures must be comistent with infixmation contained in an approved SEA application.
(See Sections 1201(b) and 1202(a)(1) of Chapter 1 and Sections 201.1(b) and 201.30(c)
of ttmo MEP regulations.)

Operating agencies are responsible for implementing the SEA policies and procediges. (See
Sections 201.1(b), 201.17(b) and 201.30(c).)

02a Can special whication data on nOgratery chicken with disabities be entered kite
the ASSAM

A. Yes. However, under the present MSRTS process, the transfer of special educatim
data is limited tO 8 contact name, address, and telephone number at the previous location
where special education SerVIC9S were provided to the child. Subject to compliance with
the general requirements of tte Family Educational Rights and Privacy Act (see 021 of
this chapter), another education agency may then directly contact the agency entering the
information to arrange for the exchange of more detailed information regarding evaluation,
individualized education programs (lEPs), and other information nAevant to services the
child may need. MSRTS transfer of special education data is limited due to the sensitivity
of the records and the need to safeguard the privacy rights of children with disabilities.
(See Sections 1203(a)(2)(A) of Chapter 1 arxi 201.1(b) of the MEP regulations.)

ifectkin 1203 Coorrinatkin hefects

029. How do the requkments for cootrklation hi Section 1203 of Chapter 1 carer front
cooreThiation rewired in Sectiem 120201(11 and (a)(2)?

A. Section 1203 directs the Secretary to award special grants or contracts to SEAs for
activities that improve the interstate and intrastate coordination of educational programs
available for migratory students. Section 1202(a)(1) and (2) contain general requirements
governing interstate, intrastate, and interagency activities that each SEA must implement
as part of its program and out of its regular MEP allocation.

030. For what period of time are Section 1203 rents and contracts awarthid?

A. Except for the MSRTS contract, which beginning in 1992 is to be awarded for up to
four years, each grant or contract is awarded for a period of up to three years. However.
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funds ere made available only on an annual basis.

031. Does Section 1203 contain any rooked act/Wes?

A. Yes. The Secretary must award a grant or contract to an SEA to develop and
establish a national program of credit exchange and accrual for migratory students. In
addition, under Sectim 1203, an award to support a Migrant Student Record Transfer
System must be made as a contract rather than a grant.

032. How on odor Section 1203 activiths ektemthied?

A. First, the Office of Migrant Education consults and seeks agreement with the States
on the activities that might be carried out es grants or contracts under the Section 1203
authority. Then, the Department publishes a notice in the fedgad Register, of proposed
grant priorities and solicits public comment. Rnally, after review of the public comments,
the Department publishes absolute priorities for dm program and, depending on the
amount of funds available, invites grant applications that respond to one or more of the
priorities. Grant applications for Section 1203 activities must address the requirements in
Part 205 of the regulations.

033. Whet is the role of the Program CoweThuitkw Centets (PCCsI in Section 1203
comcfnadon?

A. The PCCs were established and funded under Section 1203 to strengthen the
capacity of SEAs and LEAs to coordinate efforts designed to meet the edtmational needs
of migrant children. The PCCs try to identify and resolve problems between State and
local MEP projects and collect and disseminate information on exemplary programs and
practices that improve the inter- and intrastate coordination of services. In consultation
with the SEAs, the PCCs conduct MEP coordination activities between and among State
and local MEPs, and any of the following: MSRTS, the National Association of State
Directors of Migrant Education (NASDME), HEP Projects and CAMP Projects, the HEP-
CAMP Association, other Section 1203 coordination projects, Migrant Education Even
Start Programs, Chapter 1 Technical Assistance Centers and Rural Technical Assistance
Centers, ED's Office of Migrant Education, and other Federal programs.

034. Mat types of coordnation activities do the PCCs conduct?

A. Specific PCC coordination activities include: dissemination of curriculum materials;
collection and dissemination of State-specific resource materials on available education and
support services for migratory children; interstate workshops designed to overcome
existing State barriers to the use of common curricula, assessment methods, standard
graduation requirements and migrant child development activities; and help in developing
or expanding interagency collaboration that can enhance the interstate or intrastate
delivery of supportive services to migratory students.
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035. Who may appfy for Section 1203 pmrts gm contracts?

A. Only SEAs are eligible to apply.

036. How much nmey may ED use W *wort Section 1203activities?

A. To support Section 1203 activities, the Secretary is authorized to reserve not less
than $6 million nor more than 5 percent of the total amount appropriated for the MEP
under Section 1201.
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IV. MENTMATKM AND RECRUITIWINT

Identification and recruitment are critical activities because each SEA'S MEP fundim is
based, in part, on its annual count of the full-time equivalent number of eligible migratory
children, and chikken may not receive MEP SINVICSS without this record of eligibility.
The SEA is responsible for the Identification and recruitment of all eligible migratory
children in the State, Including securing pertinent information for a Certificate of Eligibility
(COE) which records Ow) basis of a child's eligibility. In addition, the SEA is responsibkt for
implementing procedwes, as fart of a system of quality control, that ensure the
correctness of tfw) information recorded on the COEs. Recording the basis of a child's
eligibRity cm a COE is usually, but not necessarily, done through an intervie- . th the
child's parent or guardian. This chapter addresses the ways in which SEAs lith: operating
agencies can meet their respcmsibilities for correctly identifying and recruiting all eligible
migratory children in their States. Related issues about how children are determined to be
eligible in the MEP are addressed in Chapter V ELIGIBILITY.

EfittliftWitliate2=1:

Section 1201(b)(1) and (2) of Chapter 1 of Title I, ESEA

iktitiateXibiiliaMtatt:

Sections 201.3 and 201.30

01. What do we mean by the terms °identification and recrsitmenr (i&R)?

A. Ifigglifigatio means determining the presence and location of migratory children.
figgattmikat means securing necessary information about each child, recording the basis of
the child's eligibility on a COE, and entering the eligible child in the MSRTS. The SEA is
responsible for the identification and recruitment of all eligible migratory children in the
State.

02. Why is 181R an important and sadque aspect of the Afgrant Education Proram?

A. Many migratory children would not fully benefit from school, and in some cases,
would not attend school at all, if the SEAs did not identify and recruit them into the MEP.
This is particularly true of currently migratory children who may be more difficult to locate
then formerly migratory children but who have priority in receiving MEP services.

In addition, an active statewide l&R process underlies the SEA's responsibilities to:

o determine areas where migrant families reside (Sections 201.25(a) t.nd
201.32(a)(1) and (5));

o determine areas of the State to be served (Sections 201.25(a)
and 201.32(a)(1) and (5)):
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o oversee the State's and operating agencies' annual needs
assessments (Section 201.32);

o serve migratory children according to their relative educational
need (Sections 201.32(9)(5) end 201.36(9)(1)); and

determine the types of services that are most responsive to
the special educational needs of the State's migratery children
(Sections 201.32(8)(6) end 201.36(a)(2)).

03. What ni.othods or strategies shosid an SEA consider in meetkw its responsIbiNty to
identify at etOrkP migratory chidren throtwhout the State?

A. Among the strategies that the SEA should consider are efforts to

identify end map the locations of agricultural and fishing areas
throughout the State. The U.S. Departments of Agriculture, Labor, and
Commerce, and the State Office of Employment Security, can assist in many
Cases.

o obtain and maintain current information on the State's agricultural and
fishing activities, and determine for each (1) areas of the State in which
concentrations of migratory labor exist; and (2) peak employment periods.
Growers, the State Office of Employment Security, end the U.S.
Departments of Labor or Agriculture may be able to assist.

o consult with officials administering the Women, Infants and
Children (WIC), Migrant Health, Migrant Labor, Migrant
Headstart, Community Service Block Grant, and other
programs about the locations of migrant workers and families
whom those progiams serve.

o locate and maintain current lists of migrant housing in each
area of the State. State and Federal Departments of Health (or
Health and Human Services) and Labor may have lists of
migrant camps. The lists that the SEA maintains should
include housing that typically is used by migrant; in towns and
cities.

determine, using these and other sources of information, what
resources -- personnel and financial are needed to locate migrant
families. The SEA might then develop and implement procedures
to utilize all available resources (e.g., State and local officials,
recruiters, parent advisory councils, Migrant Headstart, Migrant
Labor, civic organizations, Migrant Health, etc.) to identify all
eligible migratory children in the State.
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o evaluate periodically the effectiveness of the State's identification
efforts, and revise procedures as necessary.

Once the SEA successfully has used methods such as these, it might be able in
succeeding years merely to update its information on the location of migratory children. It
could do so, for example, through periodic spot-checks for changes in agricultural or
fishing activities, housing patterns, or non-MEP program participation.

CA What are the SEA's respwisffilties for statewide marmot?

A. After identifying migratory children throughout the State, the SEA can recruit them
as eligible for the MEP. In doing so, the SEA and its operating agencies are responsible for
Implementing procedimes that ensure the correctness of the information used to determine
that each child is a migratory child under the MEP definitions in Section 201.3. The SEA
can meet this responsibility if it:

o implements a formal process designed to ensure the reasonable accuracy of
written eligibility information;

o adequately trains and guides recruiters in practical and, to the extent
possible, uncomplicated ways to implement the MEP's eligibility process;

o develops and implements procedures to utilize all available resources to
identify and effectively recruit all eligible migratory children in the State;

o plans and implements a process to ensure the quality of its recruiters'
eligibility decisions; and

o evaluates periodically the effectiveness of its recruitment efforts
and revises procedures, if necessary.

OS What are the prknary responsilOties of an interviewer/recruiter?

A. The recruiter's primary responsibilities are to (1) interpret information provided by
parents, guardians, and others; and (2) record on a COE, accurately and clearly,
information that establithes a child to be a currently or formerly migratory child under the
regulatory definitions in Section 201.3. In all cases, the recruiter, rather than the parent or
child, determines the child's eligibility on the basis of Federal regulatory definitions and
policies that the SEA implements through formal procedures.

Because the SEA is responsible for all recruiter determinations of MEP eligibility, the
information recorded should be specific enough to be understood by a knowlfAlgeable
Independent reviewer. Information on what ED sees as appropriate for a COE what it
should contain, how it should be completed, and the use of a comment section to explain
information that otherwise would not be clear from the face of the COE is addressed in
Chapter V - ELIGIBILITY and in the National COE Form and Instructions at the end of that
chapter.
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In order to work effectively, recruiters should have an adequate knowledge of:

o basic MEP eligibility requirements;

o local agricultural and fishing production and processing;

o languages spoken by migratory workers;

o cycles of seasonal employment and temporary employment;

o local growers and fishing companies;

o local roads and locations of places where migrants typically live;

o the MEP offereil by the local operating agency:

o the local school system, and how recruitment of migratory children
operates in that system; and

o other agencies that can pro, ide services to migratory workers and their
families, such as Migrant Health, Migrant Labor, WIC, and Migrant
Headstart.

The process of recruitment through interviewing of migrant parents or guardians requires
careful training, planning, cultural sensitivity, knowledge of the MEP, and excellent
communication skills. See, L. Johnson, National Idtintification and Recruitment: Recruiter's
guide (1989), prepared by the Pennsylvania Department of Education under contract with
ED.

06, How does kformation that a recndter records on each elle* migratory chlid get
entered krto the MSRTS?

A. As each child is recruited into the program, information on the child is recorded on
a COE. The school enrollment, eligibility, and residency information from the COE form is
then forwarded to a date entry specialist employed by the State MEP who transmits the
information to the MSRTS. Included in the transmission is a residency date which the
MSRTS uses to calculate FTE credit for funding purposes.

07. is the SEA required to ing6rnatt a quality control system to wows the correctness
of recndter's 0010 detemlitations? if so, what Iv meant by "quaky control"?

.4. Yes. Section 201.30(c) provides that "Mho SEA end its operating agencies are
responsible for implementing procedures that ensure the correctness of the information on
which they and the MSRTS or other system rely." *Quality control* refers to the
procedures that the SEA designs and Implements for doing so. Without some type of
quality control system, neither the SEA nor its operating agencies will have a reasonable
basis for knowing whether the children who are recruited are, in fact, migratory children.
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08. My do Me ?MP repdations in Section 201.30(c) requke that each SEA implement
(potty control system?

A. The quality of a State's eligibility determinations is important both to programmatic
dmisions about who may and may not receive NEP services, and to fiscal decisions about
the size of the State's MEP allocation. The regulations require each SEA to implement
quality control procedures so that ED and the SEA have confidence in the information used
to make bot. ldnds of decisions.

09. 14qty sholdd eat* SEA acktpt way control pmcedures?

A. First, these procedures will help the SEA enstwe that its count of eligible migratory
children is within the 5 percent error rata permitted by Section 1201(3) of the Chapter 1
statute. Second, they complement a system of identification and recruitment that, to the
maximum extent possible, defers to thorough, reasonable, end consistent decision-making
that recruiters should use when making MEP eligibility determinations. Finally, if these
determinations are audited, the SEA's evidence that it has implemented quality control
procedures can help to resolve audit concerns, as well as lessen the auditor's need to re-
interview parents or guardians to determine woether the State's COEs contain accurate
information.

OM What dies ED consider to be the components of an acceptaNe SEA system of
quail& control?

A. A quality control system should include at least the following components:

o sound training for recruiters on various aspects of ths job including:

a. filling out all sections of the COE;
b. MEP eligibility definitions, and appropriate ways to use them to

determine a child's eligibility;
c. the types of situations that need additional narrative or

documentation, beyond what is normally recorded on the COE,
to demonstrate that the children are eligible;

d. the use of acceptable studies, if available, of the State's agricultural and
fishing industries as guides for recruiters in determining whether a worker's
employment may be in a temporary or seasonal agricultural or fishing
activity;

e. the decision-making process that recruiters should use, consistent with
Federal definitions and SEA-adopted procedures, to determine each child's
eligibility; and

f. knowledge of local agricultural and fishing production and processing, local
growers, processors and fishing companies, the MEP program offered by the
local operating agency, and other factors as noted in 0.5 of this chapter;

o a designated reviewer for each COE to ensure that, based on recorded data, the
child is eligible for MEP services and may be entered into the MSRTS;
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o a formal process for resolving eligibility questions raised by recruiters and their
supervisors, and for transmitting responses to ail local operating agencies in
written form;

o a Wocese for reviewing, at least annually, completed COEs. This
process should include:

a. review by qualified indivieuals of all COE5 for sufficiency of
the written record or a similar review of a statistically random
sample representative of the regions and types of migratory
activities in du) State;

b. a process for corrective action, as needed, to eliminate the causes of
insufficient idormation on COEs, and transmit appropriate corrections to
MSRTS; and

c. methods for revklwing with recruiters the basis for the information they
recorded on or attached to COEs:

o apart from the on-going inipervisory review of completed COEs (step 2), a plan
for qualified SEA staff, or staff responsible to the SEA, to monitor at least
annually, the identification and recruitment practices and procedures used by
recruiters;

o documentation that supports the SEA's implementation of this process, and its
records of actions taken to improve the system where periodic reviews and
evaluations indicate a need to do so; and

o a process for implementing corrective action in response to internal audit
findings and reconmendations.

011. Mist the sicervisor who reviews each conydeted COE (step 2 ki the above
process) be a State offkird?

A. The SEA may select anyone (someone from the operating agency, a contractor, or
an SEA official) to review COEs for sufficiency of the information used to determine
eligibility provided tut this person is qualified end understands the eligibility requirements
in Section 201.3.

012. Does ED cmsider re.ketwviewing of parents and wardens who provided
krformetion to the remitter orlif*ally to be a necessary part of an acceptable system of
qmdrty control?

A. No. However, re-interviewing can help ensure, in the case of an audit, that
eligibility determinations are correct.

013. What special Mos goyim recndtment of migratory children at stopover sites?

A. The only special requirement governing recruitment at stopover sites is that, when
a family is in transit to another State to seek employment, the recruiter must obtain Or_
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expected date of the child's departure fran the stopover site. That departure date,
typically one or two days after the ctuld arrived at the site, must In recorded on the COE
erwf reported to the MSRTS so that, under Section 201.20(a)(3), the State receives FTE
residency credit only for the period that the child is at tIxt stopover site in de State. If the
child's family is in transit to 8 location within the stopover site State where employment
will be sought, the SEA may enroll the child as 8 reiadent of Ow State. For those children,
thwe are no special rules effecting recruitment at stopover sites.
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V. ELMNINLITY

Clildren who ere currently migratory Of formerly migratory, and have had the basis for
their MEP elVbilty properly recorded on a certificate of eligibility (COE), may receive MEP
services. The terms "currently migratory child" and °formerly migratory child" are defined
in Section 201.3 of the MEP regliations. Accordirq to those definitions, designation as a
currently migratory child or formerly migratory child is based on whether cw not a move
was made witNn the past 12 months "to enable" the child or a mambo* of Ow child's
immediate family "to obtain temporary or seasonal employment in en agricultural or fishing
activity." Determirfing whether these children meet these definitices often Is difficult, and
depends upon a recruitsx's assessment of infcwmation presented by a parent or other
family member, guardian, grower, or other individual. The Instructions to tin National
Certificate of Eligibility (COE) at the end of this chapter contain interpretations and
procedures that ED has adopted for (1) determining Mother a child meets the definitions
in Section 201.3; and (2) recording necessary information on a COE.

The following information concerns aspects of MEP eligibility that are not included in the
Instructions to the National COE.

Sections 1201 and 1202(b) and (c) of Chapter 1 of Title I, ESEA

itilfaillAZASSEMilltil:

Sections 201.3 and 201.30

01. How rk, the MEP regulations *Are "chOcken° kr tonne of tho &Oiler= of
"amen* nkfratwy chkr and -formerly mipatory OW"
A. As defined in the MEP regulations, *children" means preschool children, and those
persons up through age 21 who are entitled to a free public education through grade 12.
Therefore, children who have graduLted from high school or have obtained a GED are not
eligible to be counted or served by the MEP.

02. How is a currently migratory child defined?

A. A currently migratory child is one whose parent or guardian is a migratory
agricultural worker or a migratory fisher, and who moved within the past 12 months from
one school district to another to enable the child, the child's parent, guardian, or a member
of the child's immediate family to obtain temporary or seasonal employment in an
agricultural cw fishing activity. (See Section 201.3 for the special rule for States with only
one school district, end the special exception for children of migratory fishermen who
reside in very large school districts.)

A child of a parent or guardian who is a migratory agricultwal worker or fisher is
considered currently migratory and eligible for the MEP if, within the past 12 months, the
child moved from one school district to another:
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o with, or to join, a parent or guardian or another membw of his or her
immediate family who moved to obtain temporary or seasonal employment
in an agricultural or fishing activity; or

o with, or to join, a parent, guardian, or member of the child's immediate
family to enable ttmo child to obtain temporary or seasonal employment in an
agricultural or fishim activity.

In addition, a child of a parent or guardian who is a migratory wcwker is dnignated as
currently migratory and eligible for the IMP if, without the parent or guardian:

o the child has moved annually to obtain qtalifying employment after having
previously been eligible under the above conditions.

01 Does this mean that teenage children of m4petwy woken, for maw& may
continue to be Wide fry IMP services if they Wiper* without a parent o wanton at
bast once a year?

A. Yes.

W. Are there any difftwences between chNeen who are ellOrle to receive ARP services
and those who are counted for State *axing pmposes?

A. Yes. Children who can receive MEP services include any child, birth through age
21, who has met the definitims of a currently or formerly migratory child contained in
Section 201.3. However, children may generate FTE credit for State funding purposes
only if they are 3 years of age or over.

W. What is kvolved in a "move from one school dada to another?"

A. A move from one school district to another involves a change of residence from one
location, which may be either the migratory worker's permanent home or a temporary
place of residence established while the worker is looking for employment, to a location in
another school district.

06. Are them any special nthas that affect moves of migratom fishers?

A. Yes. In attempting to determine a fisher's eligibility, it may be necessary to
consider the fisher's boat as both a residence end a means of conveyance. Hence, for a
fisher to be considered as having made a move, the worker must have moved his Of her
boat (residence) either across school district boundaries (to the extent that State law
establishes boundaries on water) or at least 20 miles in school districts of more than
18,000 square miles.

07. Mat b a "cparifyktg move?"

A. A move is qualifying it:
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it is a move across school district boundaries;

o the worker, as a result of the move, is seeking or engaged ir qualifying
erniSoyment;

the worker or the worker's child moved to find cosalifylm work believed to
be available, but upon arrival in the new location he or she found that it was
not avtglable and, consequently, either became unemployed or engaged in
nal-qualifying work; and

o the waiter clearly did not move tO the district for the purpose of relocating
there on a permanent basis.

(See explanations of *Temporary/Seasonal Employment* and "Agricultural/Fishing Related
Activity,* items 14 and 15, in the Instructions for the National COE at the end of this
chapter.)

OIL Miry an SEA Identify and remit a chid as tuarmay o r forme* ngratoty kr the
cliffs current State of residence based on a wetly/rig move that wowed kr anothw
state width, the hist six yaws?

A. Yes, if the interviewer can obtain a date on which the qualifying move occurred.

afige: The Instructions to the National COE refer to this date as the "Qualifying Arrival
Dates (OAD). Formerly, this date commonly was known as the date of the last qualifYin0
move (1.03M).

Provided that ttwo OAD was within the preceding six years, ths child may be eligible for the
remainder of the six-year period (up to one year as a currently migratory child and five
years as a formerly migratory cfild). Often, the parent, guardian, or another responsible
*organ will be able to provide the OAD for that family during Ow eligibility interview. At
other times, a recruiter may be able to use MSRTS records to help identify when the most
recent OAD occurred; an SEA Data Entry Specialist can make this inquiry of the MSRTS.
In either case, the SEA must record the date and information on that move on a COE.

09. Men Is a clOd considered to be formedy tniyatory?

A. A chiW is formerly migratory if (1) in the 12 months since he or she was, or could
have been, counted as currently mioratory, the child does not make a subsequent
qualifying move; and (2) his or her parent or guardian has given consent to having the child
considered to be formerly migratory. A child may remain a formerly inigratont child for up
to five years after he or she last migrated. The COE used to record the reasons for
determining that a formerly migratory child is eligible for the MEP must indicate the basis
for concluding that the chi/d met the definition of a currently migratory child in Section
201.3 at least once during the preceding six years.
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010. Cot a chat who Ms am, been identified as a aurently migratory chid be
recruited as a forum* n4peatwy chikl?

A. Yes, provkled that the SEA records on a COE the basis for a determination that,
dwing the preceding six years, the child could have *stifled as a currently migrategy child
under the MEP definitiors. In inch a case, the child would retain MEP eligibility as a
formerly migratory chikl for tto remainder of the fiwyror period, or IVA he or els (1) is
stkseqtently recruited as a currenty migratory cNid; or (2) is no lonow echild. (See 01
of tNs chapter.)

011. Sometknes, a child's *bay status changes from °amen* ~ore to
Vomit,* atigratwe in the middle Id a pmject or school two& For the child to continue to
receive MP services *sing that school term is it necessary to same parental consent to
chomp the chid's n*tatory status?

A. No. An SEA may continue to provide services to the child for the remainder of ttut
school term without obtaining permission from a parent or guardian to desivate the child
as formerly migratcwy. Howevw, since the child is no longer currently migratory, parental
concurrence should be obtained as soon as possible, and must be obtained before the ctOld
can receive MEP services during the following school term.

aige;. A child in this situation should be classified as a currently migratory child for
evaluation reporting purposes. (See Chapter Xl EVALUATION, C126.)

012. To be consirkted a family mkpatory dal, must a itdrant youth who is no know
a mktor undo' State law have the mamma of e patent or ipmmilan?

A. No. The parental concurrence requirement in Section 1202(b) of Chapter 1

provides migrant parents and guardians an opportunity to decide whether they want thek
non-migrating minor children to be considered as migratory. There is no reason to require
parental concurrence when the child is no longer a minor that is, when, in the State in
which the yoxith resides, he or she has reached the age of majority.

013. To be considimed a ammtly trdwattffy cM14 mot every youth who is no longer
mincv fader State law for is a legal), married migrant youth of any age) have parent or
istardlan who is or has been a mkpatory agrladturei worker?

A. Yes. The definition of currently migratory child in Section 201.3 of the program
regulations, which Section 1202(c) of the Chapter 1 statute requires ED to retain, provides
that V* ctgld's parent or guardian must be, or have been, a migratory agricultural worker
or a migratory fisher.

014. Men does the 5 percent snot rate mwttloned ht Section 201.3010 and Is) apply to
elOtüty determinations?

A. The regulatory provisions provide that the 5 percent error rate applies only in the
case of an audit of the eligibility of migratory children. This error rate was incorprated
into the statute to ensure that an SEA is given some latitude in the correctness of the child

44

15



eligibMty decisions it makes in enrolling children in the program. The error rate applies to
the numbers of children that the SEA itself enrolls into MSRTS.

ED comithirs both the SEA dettrtminations, and the statistics generated by the MSRTS or
other system on the FTE 'umber of rtggratory thildren residing within the State, to be
correct if the member of children whom the SEA or its operating agencies found to be
eligible is within a 5 percent margin of error.

015. Al y a crew *mkt, be considered a lotardkn- for someone wick, 22 yew of age
alto b working In Me crww end hes mmt fkatind h#A school?

A. Yes. A crew leader, or any other adult who will accept responsibility for the youth
In Owe of his or her parent or guardian, may be considered to be a guardian as defined in
Section 201.3.

015. Does the SEA have a responsibilty to recent whenever possible, when a chid
haves the State?

A. No. The only occasion in which en SEA must record the date of departwe is when
a recruiter at a special stopover site proOct that assists migrant families traveling to
locations elsewhere learns that do child is traveling to a location in another State where a
member of the child's family will seek employment. Ttis information is needixl so that the
SEA can notify 11ORT5 of the child's expected date of departure, and so receive credit for
the time the child was at the stopever site. (See Section 201.20(a)(3).)

017. Are Owe cmy weclel ndes ethically the eigibity of chicken who ere recndted at
&Wove, sites?

A. No. The eligibility of all migratory children, whether recruited at stopover sites or
not, is determined solely through application of the MEP definitions in Section 201.3.
However, as notal in Q. 16, there are special rules governing the period of time that
children recruited at stopover sites may be considered residents of the State in which the
stopover site is located. (See also Chapter IV IDENTIFICATION AND RECRUITMENT,
013.)

018. Whet is the Munificence of the special statutory references in Sections 1201(e) end
1202N1111 of Chapter 1 to chidren of Wry workers?"

A. These statutory references emphasize that children of such workers are eligible to
be counted and served by the MEP

019. Ant the clOdren of ndiattory egdcultund workers or n4fretosy fishers Oesle far
MEP SWIFkes if the chicken themselves do not move from one school *Met to another?

A. No. The MEP definitions provide that children must move before they can be
eligible to be counted or served as mil.atory children under the MEP.
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020. Mat s a "claphmi switerr Am dor* clicimnstmwes fri which the chicken of
*rind wothms are eta* fry the MEP?

A. A "it:My-haul worker" is a formworker Wm travels back and forth between his
residence old his agrkultural or fishing job within tin same day. By definition, this travel
is a commute, not a migration, and so is rwt a *move of a migratory agricultural water
or fisher m these terms are defined in Section 201.3. Thereto's, chiklren who accompany
thek parents or gotrdians In *day-hate work do not qualify for the MEP oi the basis of
these trips. (See as 5, 6 wit! 7.) However, such chikken may be eliglige to receive
services under other Feder& programs that serve childrwt of migrant end seam*
fermworkers, e.g., NEP/CAMP, JTPA, and Migrant Health.

021. When ahead a Renee, mill* an explamtkm of, et comments on, the eigneiny
IMWmation mcoaktd on the COE?

A. A recruiter should add comments to a COE that clarify the reasons for his or her
determination of eligibility so that anyone who later reviews the form can wxlerstand why
the recruiter fotmd the child to In eligible. The following are some of the circumstances
that may need fwther explanation on the COE:

o a *move" is of such brief duratkm or for texh a short distance, or both, that one
could question whether any migration had occurred.

o the woke/ did not obtain qualifying employment as a result of the move.

o the worker's "activity" that is recorded on the COE could logically be part of a
*series of activities" that, viewed together, would constitute permanent
emPloyment (e.g., mending fences end haying could be two parts of permanent
ranching with one employer).

o the worker's recalled *activity" might be viewed by an independent review as
either temporary or permanent employment (e.g., collecting eggs or milking
cows).

o the recruiter has used the fmdings of an occupational or industrial survey to
validate the eligibility determination.

o the recorded agricultural o fishing activity may be unusual enough that a
reviewer is unlikely to understand that it is a qualifying activity.

o eligibility hinges on the agricultural or fishing activity as the worker's °principal
means of personal subsistence.°

022. Do at COEs hair a comment motion? Mat simmAI recruitem do if the COE does
not have a piace to write comments?

A. The National COE and most COEs that SEAs use include a comment section. if a
COE does not have a comment section. and an explanation is needed to clarify eltibility,
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comments should be attached to the criginai COE and maintained as a part Id the official
COE record.

023. De CCM' commits mod ti; b. extensive?

A. No. However, the recruiter's &Won& comments must clarify the circmstances
that led the recruiter to believe that the ctifid Is eligible in those cases where standard
information may not clearly establish the child's eligibility. The recrtAter's statement may
be prepared in any way that the SEA spedfkrs.
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National Certificate of Eligibility (COE)
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U. & DEPARTMINT OF EDUCAmm
OFRCE OF EZIMITARY AND SECONDARY EDUCATION

OFFICE M liMNIANT EDUCATION
JAAWARY 1991

IMRANT EDUCATION PROGRAM
NA770NAL C131TF1CATE OF ELKMAITY

Instructions for Completion

Development of a National Certificate of Eligibility (COE) was mandated by the Augustus
F. Hawkins - Robert T. Stafford Elementary and Secondary School Improvement
Amendments of 1988. Tim COE is a legal document used to explain the eligibility of each
child who is enrolled ki the Migrant Student Record Transfer System (MSRTS) end,
therefore, generates funds for each State's Migrant Education Program (MEP). The COE
must be completed by an individual authorized by the State education agercy to recruit for
the MEP. These instructions should be followed strictly to emits compliame with FeckBral
requirements governing Migrant Education Program eligibility and related matters. In this
regard, items 1.42, 3. 5. 7, . lj. 20,31, ;2. 23. 24. 25. 26. and 27 do NOT solicit
information needed to mint Federal eligibility requirements, but rather information that
would be gathered for quality control, MSRTS, program allocation, and administrative
purposes.

fililifillALAYSTAIZIMEM

The COE is designed to record on a single form all eligible children in a family who arrive
on the same date in tlu) State or district where they, or a parent, guardian, or other family
member, obtained or sought qualifying agricultural or fishing work. A separate COE must
be completed for each child of a family who has a

I. Different Qualifying Arrival Date (OAD) (see definition in #11); or
2. Different Residency Date (see definition in #16).

Only eligible children are to be listed on the COE. If some of the children in a family ere
not eligible, do not list their names. Be certain to list children age birth through 21 who
have not graduated from high school or obtained a general educational devIlopment (GED)
certificate, whether or not the operating agency's MEP plans to serve them.

smaL2Erams

Unlike many State versions of certificates of eligibility, the National Certificate of Eligibility
does not include such items as the child(ren)'s racial/ethnic group, the MSRTS student
idiantificatim number, the child(ren)'s grade level(s), the family's telephone number, the
employer's name, special services needed, etc., some of which are needed to satisfy other
State and Federal program requirements. Fof this reason, the "State Options* block is
provided on the right side of the COE. This will allow State programs to collect additional
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ate on the COE without having either to re-interview the child(ren) or their families, or to
use a separate form.

MERMEN
agte: Enter the nem of the State where the child is identified if It has not already been
stamped cm pre-printed on the form.

SaggiNakt Enter the name of the school district where the child is now residing.

NCT/ON I: PARENT DATA

IA. Wide/Lamm Enter the biological or adoptive father's last name, then his first

B.

2A.

2B.

name.

aigliffelaigagl Enter the biological Or adoptive mother's last name, then her first
name.

Ciwzgjiaafrig"auLegishawitaha Enter the last end first name of
the male (if any) currently responsible for do child(ren) and identify the persm's
relatimship to the child(ren).

Enter the last am, first name of
the female (if any) currently responsible for the child(ren) arxl identify the person's
relationship to the child(ren).

Note: If IA is the same as 2A enter the word 'same.* If I B is the same as 28
enter the word -same.-

Use of the term "guardian" in this document means a legal guardian,
member of the chtld's immediate family, crew leader, or any other person
standing in the place of a parent to a child.

3A. agrentAdgew Enter the street, road, or mailing address where the child(ren) are
currently residim.

38. gitia Enter the name of the city or town where the child(ren) are currently ret4ding.

3C. SOW Enter the State abbreviation used by the U. S. Post Office for the State
where the child(ren) are currently residing. (See Appendix I .)

3D. atadiv. Enter the zip code, if known.
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SECTION It CHILD DATA

Awing Fnter the name (last, first, middle name or initial) of each eligible child in the
family wl,o has the same OAD and residency date (#11 and #16, respectively).

5. Sax; Enter M for male or F for female.

6. &MOW Enter the child's date of birth. This requires a six digit entry for the
MSRTS system; use 11/02/76, niat 1112/76 (month, day, and year).

7. Yid& Enter the letter that corresponds to the method used to confirm the child's
birthdate:

8 birth certificate
D document other than the ter' th certificate; e.g., baPtismel certificate,

parents' or midwife's affidavit, immunization record, schocA record
P verbal confirmation by a parent or guardian listed in 1A, 18, 2A, or

28
O other

Nay If you enter the letter *0" for *Other° provide clarifying information in tixt
comment section (#27).

B. Skilithwar, Enter the name of the city end State, (or country if outside the USA)
where the ctild was born. Use only the two-letter abbreviation used by the U.S.
Post Office for the State of birth. (See Appendix 1.)

SearifilliilLAMMINMSAIA

9. aimissacent Enter the city or town and State from which the child(ren) moved.
This is the last place of residency before the child(ren), parent or
guardian moved and then obtained cy sought qualifying work. (Note
that families may have made subsequent non-qualifying moves.)

If the most recent move was from a country outside of the United States, enter the
country instead of the State.

Nom If the country is other than Mexico or Canada, explain in the comments
section of the COE (#27) ttwo reasons for believing the move from that country to
the new location in your State (#10) was made to enable the child(ren), parent, or
guardian to obtain or seek temporary or seasonal employment in an agricultural or
fishing activity. This move should not be confused with subsequent qualifying
moves made after arrival at the first place of residence in the United States.

If the move was from one school district to another school district within the same
city boundaries, also list the name of that school district. Enter the complete name
of the city or town and either the full name of the State or the postal abbreviation.
(See Appendix 1.)
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10. Obeid Ta; Enter the name of the State fEt school district to which the citd(rim)
moved to enable the child(ren), parent, or guardian to obtaki or seek qualifying
work.

Mac The purpose of this entry is to confirm that the move tivas across school
thstrict boundaries. Thereftwe, for an Intenstats move (across State
bounftries) enter only the name of the State to which the otildren moved.
For an hittestaft move (across school district boundaries in the same State),
enter tto mime of the new school district.

11. figabstaddrajim Enter the date (month/day/year) the child(rim) listed on the
COE arrived at the place (#10) where the **Hying worker obtained or might
emPloyment. The qualifyhg arrival date (OAD) is not affected by subsequent non-
qualifying moves.

For &swam migratory children (children who moved from one State to
another), list the date they Arrived in the fitalg; and

o For infrestate migratory children (children who moved from one school
district or, if tto State has orgy one school district, from one school
administrative area to another) list the date they arrived in the ArthStig district
Of what Adminiattaiin mtg.

Children who arrive on different dates must be listed on separate COEs. Also, the
entry must consist of six numbers, e.g. 07/08/88.

12. }MthlTo Jokben Own: Check *with" if the child(ren) made a move with a parent or
guardian that enabled the child, parent, guardian or a member of the child's
immediate family to obtain or seek qualifying agricultural or fishirv work.

Cock *to join* if the child(ren) moved on a date either before or after the date the
parent or guardian made a move that enabled the child, parent, guardian or a
member of the child's immediate family to obtain or seek qualifying work.

Check eon own° if the child made a move that enabled the child to obtain or seek
qualifying work on his or her own. A child who hes made a move won own* also
must have migrated on his or her own at least annually since the lest time he or she
moved with or to join a parent or guardian. (fiee definition of *currently migratory
child° in Section 201.3 of the MEP regulations.) A child who has not previously
migrated with or to join a parent or guardian, or who has had more than one year
lapse between moves won own,* cannot qualify for MEP services by migrating on
his or her own.

A crew leader or other adult who accompanies a child across school district
boundaries, and who is willing to acknowledge responsibility for the child, can serve
as the child's guardian for the purpose of the MEP. The child is eligible for the
program as a currently migratory child on the basis of that move.
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13. EntotteizadataimitrAftillifugaSt Ent IN the mune ef the Person who
obtained or sought otuffifyirm employment Also chat* "parent° *guardims *other
family member,* cechkr to indicate the tasidifying worker's rtfttionstip to the
ctildiren) listed on the COE. In cases ki Mich more thaw, one person may be
coniddered a qualifying waiter, any one writer may be checked.

TINSIEMISIMMilikili&MMAC Check *tenWorerte wimin the funPiolynent Is
determined to be of a temporary mute. Check *seasontdm if the employmimt is
seasonal. If *tinnporary,* explain in the comment section (#27) of the COE how
this determination was made. The move across school district boundaries must be
to obtain employmalt in a new location.

Mt& The frdlowft &meta= of tempcierY ern 00Vnleflt wM assist ymi in making
this determination and in explaining It in the comments section (#27).
Seasonal emOoyment is also dismissed.

Imiliamiumthiximg is employment related to agrimdtural or fiehhIg ntivities
that is not permanent and that ustelly lasts no longer than 12 months. Temporary
emOoyment does not always have beginning and ending dates at particidar times of
the year. Mending fences, digging irrigation ditches, plucking chickens, and other
activities not dependent upon a natural cycle of events may occur at any time, and
be for any length of time. Therefore, these jobs may be either germenent Of
temporary.

In a wide variety of Bitten:ions employment can readily be determined to be
temporary or seasonal. Sometimes, however, while employment may be available
to a worker on 8 rier-rotmd basis, the employment may still be tempwary In the
sense that, perhaps because of working conditions or intermittent periods of slack
demand, the worker does not intend to remain at the job permamntly, or otherwise
is not likely to do so.

Any one or more of the following tests can be used to determine that an
agricultural or fishing activity qualifies as temporary employment

1) The activity itself hes a clearly defined beginning and end (e.g., digging
ditches, making packing boxes, building fences) and is not one of a series of
activities for the same employer that is typical of permanent employment.

2) The employer establishes a time frame for completion of the worker's tasks.

3) An 'Industrial survey" that the SEA adopts pursuant to ED madame
establishes that, despite the apparent permanency of the work, the nature
and history of the tasks are such that these jobs may be ccwisidered
temporary. (See Appendix 2.)

4) The agrimAtural or fishing work might be permanent but the recruiter can
detail specific reasons for believing that the worker dces not intend to
perform the tasks indefinitely.
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To focus on the smgdoyment situation of the worker being interviewed, the
interviewer shadd &at details** on the basis of intfifIfieWil whether the work is
hkely to be available on a year-round basis (items "1" smd "2* above). Other
informatim (tests "3" and "4" above) should be csmaiderol M my case involving a
determinaton Out a panic:War type of potentially yur-round employment is
temoswarv, and should be carefsily docunented so that the rusons for the
determination can be readily imderstood.

fingfingifigewninl, whether giricsitural or fiaNng, can easily be determined
since it is en utivity dependent sqsai neural cycles, in agftattna, for exuvle,
planting, cultivating, pruning, harvesting, and related food processing, etc. are
seasons, activities, ki commerdel fishing, Ousting end harvestim of clams and
oysters, fishim diem seasonal rims of fish, and related food procesigng, etc. are
seasonal activities. The productim of meat and posAvy may also involve seasonal
activities; for exampb, ttakey production increases significantly prior to
Thanksgiving.

18. amadadtattinitiktacieffift Chmk Ragricultwalv if it is an agrWultural cor
agrictdtural related activity. Check "fisting° if it is a fishing or fishing related
activity.

1 ) a any activity directly related to the production or processing of crops, dairy
production, poultry, or livestock for initial =munch)l sale or as a principal
means of personal subsistence" (34 CFR 201.3(b)(1)).

The *production* of crops, dairy woducts, or animals includes, among other things,
planting, cultivation, or harvesting crops* or preparing land for such activities,
raising or milking dairy farm animals, gathering eggs, ervi raising livestock for
eventual slaughter (but not for sport or recreational use). Planting, cultivation, and
harvesting fruits and vegetables (e.g., apples, oranges, grapes, tomatoes, potatoes,
celery, etC.) are the rflajOf aCtivities which employ migratory workers.

*CropsThe following are examples of activities that involve the 'productions of
crops:

o Planting - oranges, apples, trees, catfish, oysters
o Cultivating - cotton, beans, onions, oysters
o Pruning - grapes, trees, hops
o Thinning - sugar beets, tomatoes, cotton
o Weeding - lettuce, tOMatOSS, celery
o Fertilizing - peanuts, apples, oranges, cotton, lettuce
o Irrigating - cotton, carrots, tomatoes
o Harvesting - picking or gathering of prodt.cts, agricultural and fishing

in addition to foods and fiber, the term crop includes nursery plants, Christmas
trees, flowers, turf, fibers and similarly grown items.

56 6,3



2) "Any activity directly related to the cultivation or harvestiry of Moe (34
CFR 201.3(b)).

"Cultivation or harvesting' ktcludes sal preparation, planting, tentang, minify end
feNng, Christmas tree cutting and humility aml *Mktg of tree seedlirys for
restoration of ftwests. Normally, once the trees Ewe ready to be transported from a
harvesting site to a processor (sawmill), there is no longer a suffkgeMly threct
involvement in cultivation co harvastky of trees. Therefore, the transporting of
tress wmakl not qualify as en "NA:Wit:rid wtivity" (as per the program regukitions).
Moreover, the processing of trews (at the sawmill) cannot be conskiered as an
"agrictittffel activite within the motility of the Chapter 1 regWations. (See Senate
Report No. 95461, 95th Congress, 2nd Session at 34 (1978).) Cmsequently, any
activity dkiectly related to the processing of trees would similarly not be an
agricultural activity.

One evception to this rule concerns persons who transport the trees to the
processor and who are employed by tie same person or firm engaged in the
cultivation or harvesting activities. This exception is a matter of convenience since
in these situations it may be very difficult to thfferentiate among emOoyees
performing different kinds of work.

3) "Any activity directly related to fish farms" (34 CFR 201.3(bH3)).

A "fish farm' is a tract of water reserved for the artificial cultivation of fish or
shellfish, stmh as catfish, eels, oysters, or clams. The fish are artificially ctAtivated,
rather then caught in open running water as they would be in a mfisNng activity.°

A &hies activity k:

"...any activity directly related to the catching or processing of ftsh or
shellfish for initial commercial sale or as a principal means of personal
subsistence" (34 CFR 201.3(b)).

Note: With regard to definitions of "apicidtwaillishkg rekted activity" -

"Personal subsistence* includes both the worker's (and family's) di= personal
sonsumfttion end incidental sale of the agricultural or fishing products.

Producing or processing a product for Initial commercial sale' may occur at the
same site cf at multiple sites. In isolated instances, the refinement process of a
product may occur at the site where the product is produced.

"Processing" includes such activities as transporting to the processor, storing,
refining, canning, and freezing. It also includes the processing of any part of a
crop, dairy product or animal (e.g., cotton seed pessing that is performed after
cotton ginning, or processing of animal organs). 'Processing' ends at tin point
where the crop, dairy product, poultry, or fivestock ceases to be recognized as the
entity that began to be processed and becomes part of a more refined product-



potato soup, apple pie, macaroni and cheese, chicken Pot Pie, beef stew, etC.: or
when the product fresh packaged chicken, bagged grapefruit, boxed broccoli is
readied for sale to the wholesaler or consumer.

'Initial commercial sale' occurs after the last processing stage of the prodwt.
Persons who own their own trucks, and who um) them to perform work 'directly
related* to prodiction or processing, are engaged in an *agricultural activity* for
Imposes of the Chapter 1 regWations.

Deperwling upon the circumstances, "initial commercial sale" can occur at tte
r aclusion of the wocessing activitylies), when the product or processed product is
sold: (1) for refining to the next stage processor; (2) to the wholesaler; (3) to the
retailer; or (4) directly to the consumer.

16. flaskienew Datc Enter the month, day, and year that the child(ren) entered the
present school district. The residency date and the quaNfyim arrival date (OAD)
wotAd be the same only if the most current move enabled the worker in the family
to obtain or seek qualifying agricultwal or fishing employment. A subsequent move
for a reason other than obtainirm qualifying work would create a new residency
date, but would not change the qualifying arrival date. The residency date is
always the same as or after the date of the qualifying arrival date.

Ms entry must consist of six numbers for the MSRTS system; e.g., 04/01/89.

17. fintegigmegy, Regigiumfg: This section is to be completed /Wit if migratory
child(ren) pass through an established stopover center in transit to a location fl
angslygliste. For stopovers, enter the month, day, and year that the child(ren) are
expected to depart from the site.

18. fiOnsmt Status: Enter the appropriate migrant status number from this list. Use the
Arabic numbers 1 through 6 as listed, do not use Roman numerals.

1. Interstate Agriculture
2. Intrastate Agriculture
3. Former Agriculture
4. Interstate Fishing
5. Intrastate Fishing
6. Former Fishing

19. CluOfsfing Actlidtv: Enter the name of the activity or series of activities that best
describes the nature of the qualifying work. Be explicit enough to explain to an
independent reviewer the basis for defining the activity as temporary or seasonal.
If the activity is temporary, explain the basis for making that determination in the
comment section (#27). If no qualifying employment was obtained, enter "N/A"
(Not Applicable).
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UCTION WINIVEINER2 STATEWiT

20. WWIR#101MiliBatiniulatatmanm= Enter Om cods IA, 113, 214, tw 28 to
indicate the parent iv guarchan who hes been informed: of the Family Edicational
Rights and Privacy Act (FERPA); of the wocedures of the school district; of the
MSRTS; that the ctifid(ren)'s records may be sent to other schools where they

tend to enra; and that they will be classified as formerly migratory for the
titration of the eligibility period unless permission is withdrawn.

Not,: Mile the verificatitm about FERPA is not a requirement for eligibility,
klentificatim or recruitment, it is strongly recommended that the COE be
used es the place to confkm that FERPA hes bean explained to the parent or
guardian.

21. ficiatainan Check either 'parent,* "guardian,* tx
*otter respixisithi person" to identify the source of the information contained cm
the COE. If the Interviewer clxicks mother responsible person," indicate the
person's relationship to the child(ren) in the comment section (#2,, of the COE.

22. kgtodgmealf The COE must be signed by the interviewer. The
interviewer's signature verifies that: 1) the information is correct to the best of the
interviewers knowledge: 2) the parent or guardian has been informed about the
MSRTS and the FERPA: and 3) the parent or guardian agrees to allow the child to
be considered formerly migratory for the duration of the eligibility period unless
permission is withdrawn.

23. am Enter the day, month, and year that the interview was condixted by the
interviewer.

SECTION V: CER77F1C4 TION

24. CenIfvkg flptature: Enter the signature of the person the SEA has authorized to
review the information on the COE end to certify that the child(ren) are eligible
based on the material presented.

25. 770 of Cartifyhte Official: Enter the title of the person who is authorized to sign
for certification purposes.

26. Pate: Enter the day, month, and year that ex, authorizing official signed the COE.

27. Comments: Enter comments concernim any information presented to the
interviewer for which the entries on the COE are either unclear Of need additional
explanation. In order to identify the subject(s) of the comments, enter the 'umber
of the item and the letter (if appropriate) on the COE form before commenting on
any line, space, or item. Any section of the COE may be the subkict of comment.
Use the back of the paper to provide additional information, if necessary.
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The cwtifyft official who later reviews the form must be able to understand why
the intfwvieww fotmd the ctild(ren) to be eligible. Therefwe the interviewer will
need to use the convnent sectim of the COE to explain the reasons for the
e5gbility determination if the reasons are not clear from the information provided
elsewhere on the COE. Ckcumstances that would need to be docwnented in this
section Maxie those where:

1. a *move* is of such brief &Nation or for such a tthwt distance, or both, that
it might be queetiorod es a migration, (e.g., intra-city or intre-town move
that is ames school district bciunderies);

2. the worker did not obtain qualifying employment as a result of the move;

3. the worker's "activity" specified on the COE could logically be part of a
"series of activitiee that, viewed together, would constitute permanent
employment (e.g., mending fences imd haying could be two parts of
permanent ranching with one employer);

4. the workers specified *activity* might be viewed by an independent
reviewer as either temporary or permanent employment (e.g., collecting eggs
or milking cows);

5. dm interviewer has used the findings of an industrial survey to validate the
determination;

6. the agricultural or fishing activity is of a nature that a reviewer not familiar
with the situation would not understand it to be qualifying;

7. eligibility hinges on ttwo agricultural or fisting activity being the worker's
*principal means of personal subsistence;* or

8. the worker's qualifying move is from a country other than Mexico or Canada
to a first place of residence in the United States.

When any of these situations arise, the interviewer's comments need not be
lengthy, but must clarify, for anyone who later reviews the document, the
circumstances that led the interviewer to believe that the child was eligible.

The interviewers statement may be prepared in any way that the SEA specifies. If
the space available for comments on the COE form is inadequate, explanations
should be contintod on a separate sheet of paper and maintained as a part of the
COE document.
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LISTING OF POSTAL ABBREVIATIONS

Alabama AL Montana MT
Alaska AK Nebraska NE

Arizona AZ Nevada NV
Arkansas AR New Hampshire NH
Ca liftwnia CA New Jersey NJ
Colorado CO New Mexico NM
Connecticut CT New Ywk NY
Delaware DE Northern Mariana Wands .. CM
District of Columbia DC North Carolina NC
Florida FL North Dakota ND
Georgia GA Ohio OH
Guam GU Oklahoma OK
Hawaii HI Oregon OR
Idaho ID Pennsylvania PA
Illinois IL Puerto Rico PR

Indiana IN Rhode Island RI

lows IA South Carolina SC
Kansas KS South Dakota SD
Kentucky KY Tennessee TN
Louisiana LA Texas TX
Maine ME Utah UT
Maryland MD Vermont VT
Massachusetts MA Virginia VA
Michigan MI Virgin Islands VI
Minnesota MN Washington WA
Mississippi MS West Virginia WV
Missouri MO Wisconsin WI

Wyoming WY

61



APPDXIIX 2

WOUSTIVAL SURVEY

An Industrial survey" must be based on work-sites with employment practices that ere
comparatde to the one at which the worker is employed, snd must demonstrate a significant
probeNlity that the worker will leave the place of emOoyment within a short period of time;
for example, a 50 percent turnover rate in a 12 month priod, a 80 percent turnover in 18
months, and a 75 percent turnover in 24 months. The survey should imblude a review of pest
employment records for evidence of a high degree of tUMOV9f, frequent layoffs without pay,
a high incidence of part-time employment, or few or no opportunities for full-time
employment The swvey must be updated by the SEA (or another agency) at least once every
two years.

Th3 SEA may wish to survey an agricultural or fishing industry within the State to establish
a basis for determinations that employment at specific sites is 'temporary." Specific
businesses, at varying locations in the State, in the same agricultural or fishing activity, may
have cllffering employment practices. If so, a single State industrial survey may not suffice
end an individual survey may be needed. For any survey that is conducted, the survey record
should induce: "the industry," the names of companies surveyed, data relating to the duration
of employment by type of job that was reviewed, the types of jobs or tasks that are
considered temporary, and the rationale for the determinations that the jobs are temporary.
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VL PROGRAM SINVICES

Since the Chapter 1 statute now also emphasizes early childhood services and services to
at-risk youth age 17-21, this chapter discusses the delivery of MEP services to these
grams of nigratory children, 111; well OS to school-age children historically served by the
MEP. Special attention Is paid to issues that have surfaced since the enactment of the
Chapter 1 statute, and issues that are related to other Federal laws or programs. SOMC011
to private school children are not discussed in this chapter but rather in Appendix F of the
manual.

ItaluttnakEiktfittatti:

Sections 1201(b) end 1202(a), the basic objectives of Sections 1001, 1011(a), 1012,
1014 and 1018, Section 1471, and subpart 2 of Part F of Chapter 1 of Title I, ESEA

lisigadsh

Sections 201.3, 201.31, 201.32, 201.34, 201.36, 201,40, 201.43, 201.48, and 201.49
Sections 75.600 to 75.615, 76.600, and 80,42 of EDGAR

Seoirsan.fictzethiltstrhakin

wast propam servftes may be ixovkled with Chapter 1 MEP hods?

A. Chapter 1 MEP funds may be used to 1) provide supplemental services that meet
the special educational needs of migratory children at the weschool, elementary, and
secondary school levels; and 2) help coordinate local migrant education projects with
similar programs and projects in other States, including the transfer of school records and
other information about eligible migratory children. Program services may be provided
year-round and during the summer. MEP funds may be used only to pay for activities that
the SEA has authorized and that are consistent with the approved State application.
These activities may include the following (as well as other allowable activities):

o acquisition of equipment and instructional materials;

o acquisition of books and school library resources;

o employment of special instructional personnel, school counselors, and other
pupil services personnel;

01 employment and training of instructional aides;

o training of teachers, librarians, and other instructional and pupil services
personnel;

o coordination with similar programs and projects in other States, including the
transfer of school records;
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o support services such as health, counseling, food and transportation;

o parental involvement activities;

o construction of school facilities, if necessary; and

o evaluation of MEP projects.

02. May migratory chldren who am not admit/wally deprived (defined by the Chapter
I LEA Program as chldren whose ethicational attabment is below the level that is
appropriate for chadren of their age) receive MEP instructional and support services?

A. Yes. Sections 1201 and 1202 of the Chapter 1 statute do not require that children
receiving services under the MEP be educationally deprived. However. States must serve
the migratory children who are in greatest need, based on an annual assessment of
educational need. (See Section 201.32(a)(5).) Presumably, these children would include
those who are educationally deprived.

The requirement to serve migratory children in greatest need, although broader in scope, is
consistent with the policy and statement of purpose in Section 1001 of Chapter 1 4o

provide supplemental services to educationally deprived children to help them (1) su.;sed
in the regular school program; (2) attain grade-level proficiency; and (3) improve
achievement in basic and more advanced skills.

03. May MEP funds be used to provide instructional services for enrichment purposes -
for example, in music and art?

A. Yes, so long as there services enhance student performance in bar. and advanced
skills and are consistent with the needs assessment.

04. In the context of Section 201.17(b), what are "more advanced skills?"

A. The term "more advanced skills" is defined in Section 1471(13) of the Chapter 1
statute as "skills including reasoning, analysis, interpretation, problem-solving and
decisionmaking as they relate to the particular subjects in which instruction is provided."

05. May the SEA and operating agency decide not to have an instructional program for
currently mkratory secondary school students if the needs auessment kwficates that
currendy and formerly migratory children in preschool end elementary grades have
significantly greater needs?

A. Yes.

06. May the SEA end operating agency decide not to have a program for preschool and
elementary grades if the needs assessment Wicates that currently and formerly migratory
secondary school students have significantly greater needs?

A. Yes.
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07. ff a mispotory dWd turmlls kr schooi may the operatkw agnrcy ever use Mei finds
to protrithr the sews services that other Writer, are receivkw with State and local finds kr
the respdar classroom?

A. No. This would violate the *supplement, not supplant" rewirements. (See Section
201.43 and Chapter IX MIGRANT EDUCATION PROGRAM FISCAL REQUIREMENTS.)

08. May Chvter 1 MP fun* be used to provide genrwal akl Le., any &web/
assistence used to ("orate the local school smorams that benefit al chOtken kra
school, spode, or class, regarcless of their ekth>lty for the MEP?

A. No. Subject only to the rules governing the assignment of personnel to non-
Chapter 1 duties and uses cf %quipment purchased with Chapter 1 funds, MEP funds may
be used only for wojects that are designed and implemented to meet the special
educational needs of migratory children. (See Chapter X STATE ADMINISTRATION, the
Equipment section, and Sections 201.40 and 201.49.)

CM Owe kW' Int* cannot be used for general akl, must m#patory chtdren be piled
out of the regular cbssroom for specks! sialkemental services?

A. No. ED neither rewires Nor encourages the use of pull-out programs. A variety of
project designs meet the "supplement, not supplant* requirement without violating the
prohibition against using MEP funds for general aid. (See Section 201.43.)

010. Whit are some acceptabb prgect destms?

A. As described in the Chapter 1 LEA Policy Manual, common project designs include
in-class, extended pull-out, replacement, add-on, and limited pull-out models. If
implemented properly, each model can conform to the "supplement, not supplant"
requirement without using MEP funds for general aid.

011. Whet are the characteristics of an kr-class project?

A. An in-class project provides instructional services for participating children in the
same setting and within the time period they would receive instructional services if they
were not participating in the MEP project. An in-class project meets the "supplement, not
supplant" requirement if--

the project is designed to meet MEP participants' special educational needs;

o the classroom teacher who would be responsible for the provision of
instructional services to participating children in the absence of MEP remains
responsible for, and continues to perform, those duties the teacher would be
required to perform in the absence of MEP, including planning the regular
instructional program of participating children, providing them with
instructional services, and evaluating their progress; and

65



o instructimal staff members paid with MEP funds work closely with the
classroom teacher, who is tAtimately responsible for the provision of
instactional services to participating children in the absence of MEP, so as
to provide services that are designed to meet participants' special
educational needs.

Emma's: An operating agency wishes to provide a special program of remedial instruction
using a teacher aide for 10 high school Oniors assigned to one business math class and for
five high school sophomcwes In a toperate compensatory mathematics class that meets at
the same time. The teacher aide spends half of each class period in each class, working
individtally with MEP participants to provide tutorial assistance on an as-needed basis.
Such a project satisfies the "supOement, not supplant" requirement if the classroom
teachtx, who would be responsible for providing kistruction to the participating children in
each case, continues to be responsible for tasks ach as lesson planting and basic
instruction, and meets with the teacher akie on a regular basis to ensure that the MEP
participants are receiving a program of instruction that meets their individual needs.

Example: An operating agency wishes to provide a special program of remedial instruction
frx up to au, hour per day to MEP students using the regular classroom teacher. Where
normally a maxim= of five teachers are required to be hired (for a 1:20 ratio) to instruct a
particular number of students in one grade, six teachers are hired. Each of the six
teachers is assigned a class in which about five students are MEP students. Each of the
six teachers spend up to one hour per day providing MEP services exclusively to the MEP
students in one section of the room while a volunteer or aide oversees the other students
in another part of the room. For the portion of time the teachers spend with the MEP
students exclusively, their salaries are charged to MEP. Collectively, the portions of time
should equal one full-time equivalent (FTE) teacher's salary charged to MEP.

Example: An operating agency wishes to provide MEP services to MEP students for up to
one hour per day using the regular classroom teacher in the regular classroom. For
example, five regular teachers are provided by the operating agency to teach the students
in one grade level for a five-hour instructional day. An additional teacher is hired to rotate
among the five classrooms for one hour in each classroom and replace the regular
classroom teacher for that period. During the time the rotating teacher is in a classroom,
the regular teacher provides intensive instruction to MEP students to meet their special
educational needs that is in addition to what they would receive if there were no MEP
services. The rotating teacher takes over the regular program of instruction with the
remaining students. Either the regular teacher's salary could be charged to the MEP for
the portion of time the teacher spends solely with MEP students, or the salary of the
additional teacher hired to rotate among the five classrooms could be charged to the MEP.

Both the second and third examples above would allow for smaller regular classroom loads
and continuity in and maximum coordination of the MEP students' education. These
examples would comply with the "supplement, not supplant" requiremenc if (1) for the
time spent exclusively with MEP students, the regular teacher is formally relieved of
responsibility for other students; (2) the proportion of the regular teacher's salary paid by
MEP is equal to the actual portion of each regular teacher's total work day spent providing
MEP services; (3) the MEP services are supplemental to the regular program, designed to
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meet the students' special educational needs, and the MEP students receive all services
they otherwise would receive in the regular program; and (4) the regular teacher keeps
time distribution records to show the actual time spent providing supplemental Innefits for
MEP students.

012. What are the chantcteristics of extended pa-out and replacement projects?

A. An extended pull-out project or a replacement project provides MEP services for a
period of time that exceeds 25 percent of the timecomputed on a per-day, per-month, or
per-year basisthat a participating child would, in the absence of MEP funds, spend
receiving instructional services from a particular teacher of a required or elective subject
who is paid with other than MEP funds. An extended pull-out or a replacement project
meets the *supplement, not supplant" requirement if the MEP services have all of the
following characteristics:

o MEP services are provided to participating children in a different classroom
setting or at a different time than would be the Case if these children were
not participating in the MEP project;

o the MEP project provides services that replace all or part of the course of
instruction regularly provided to MEP participants with a progiam that is
particularly designed to meet participants' special educational needs; and

o the operating agency provides from funds other than MEP either the FTE
number of staff that would have been provided for the services replaced by
the MEP project or the funds required to provide the number of staff.

In calculating the FTE number of staff the operating agency must provide
from funds other than MEP, the following principles apply:

1. If an extended pull-out or replacement project operates in more than
one school, the appropriate staff to be provided from other than MEP
funds must be determined in the aggregate for all the schools im-
plementing the project.

2. If more than one extended pull-out or replacement project is imple-
mented by the operating agency, e.g., one in mathematics and one in
reading, the appropriate staff to be provided from other than MEP
funds must be calculated separately for each replacement project.

3. The operating agency is not required to provide fractional parts of an
FTE staff member for an extended pull-out or replacement project.
However, the dropping of fractional parts of FTEs must be done for
calculations across an entire extended pull-out or replacement project
rather than on an individual school basis.
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Elementery Schgtol (self-contained) - town* 1

This exam* pertains to an operating agency that has one school implementing a language

arts replacement probict.

Items to know before calculating the resources the operating agency is required to provide
WO as follows:

o the average class size for a full-time teacher in that school;

o the number of minutes per day a full-time teacher provides instruction;

o the number of children to be served by the replacement project; and

o the number of minutes per day that language arts is taught in the regular

Program.

Let the average class size be 25, the number of minutes a teacher teaches per day be 300,
the number of stmients to be served be 75, and the number of minutes language arts is
taught per day be 120.

Calculate the percent of time per day that the students will
participate in the replacement project by dividing the number of minutes the
students will be served by the total number of minutes a day a full-time teacher
provides instruction.

120 minutes
300 minutes = .4 Of 40% of a school day

Calculate the number of FTE students a teacher would teach for 40 percent of the
day by multiplying that percent of the day by the number of MEP students to be
served.

75 MEP students x 40% = 30 students

Calculate the number of FTE teachers to be provided by the operating agency by
dividing the number of students calculated above by the average regular class size.

30 stufjents
25 students = 1.2 FTE teachers

Since the fractional portion of an FTE can be dropped, the operating agency must
contribute resources equal to 1 full-time teacher.

Elempptary School iself-cootaineit - Example 2

This example pertains to an operating agency that is going to implement a language arts
replacement project and a mathematics replacement project in one school.
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Items to know before calculating the resources the operating agency is required to provide
are as follows:

o the average class size for a full-time teacher in that school;

o the number of minutes per day a full-time teacher provides instruction;

o the number of children to be served by the language arts replacement project;

o the number of children to be served by the mathematics replacement project;

o the number of minutes pet day that language arts is taught in the regular
program; and

o the number of minutes per day that mathematics is taught in the regular
program.

Let the average class size be 25, the number of minutes a teacher teaches per day be 300,
the number of students to be served in language arts be 75, the number of students to be
served in mathematics be 40, the number of minutes language arts is taught per day be
120, and the number of minutes per day mathematics is taught be 70.

Language Arts

Calculate the percent of time per day that the students will participate in the
language efts replacement project, by dividing the number of minutes the students
will be served by the total number of minutes a day a full-time language arts
teacher provides instruction.

120 minutes
300 minutes = .4 or 40% of a school day

Calculate the number of FTE students a teacher would teach for 40 percent of the
day by multiplying that percent of the day by the number of MEP students to be
served.

75 MEP students x 40% = 30 students

Calculate the number of FTE teachers to be provided by the operating agency by
dividing the number of students calculated above by the average regular class size.

30 students
25 students = 1.2 FTE teachers

'Mathematics

Calculate the percent of time per day that the studentc will participate in the
mathematics replacement project by dividing the number of minutes the students
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will be served by the total number of minutes a day a ftfil-time mathematics
teacher wovides ifttruction.

300 minutes ne .233 or 23% of a school day

Calculate the number of FTE students a teacher would teach for 23 percent of the
day by multiplying that percent of the day by the nmber of MEP students to be
served .

40 MEP students x 23% ma 9.2 students

Calculate the number of FTE teachers to be provided by the operating agency by
dividim the ntunber of students calculated above by the average regular class size.

Lanadant8
25 students = .37 (.368) FTE teachers

Total Respurcas tho Operating Agency Must provide

1.2 FTE language arts teachers
.37 FTE mathematics teachers

The operating agency must contribute resources equal to one full-time teacher, since the
fractimal parts of the language arts teachers and mathematics teachers can be dropped.

Secondary School - Expmole 1

This example pertains to an operating agency that has one school implementing a language
arts replacement project.

Items to know bbfore calculating the resources the operating agency is required to provide

are 89 follows:

o the average language arts class size for a full-ft*, teacher;

o the number of periods a day a full-time language arts teacher teaches; end

o the number of children to be served by the replacement project;

Let the average class size be 30. the number of periods a language arts teacher teaches
per day be 5, and the number of students to be served be 300.

- A full-time teacher would normally teach 150 students per day.

30 students x 5 periods = 150 students

- To calculate the resources the operating agency must contribute, divide the
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number of MEP students to be served by the number of students a full-time
teacher would teach during the day.

21811dEninglE0 = 2
150 students

The operating agency must contribute resources to equal two full-time teachers.

5econdajv School - Exam:tie

This example pertains to an operating agency that has more then one school implementing
an English replacement project.

Items to know before calculating the resources the operating agency is required to provide
are as follows:

o the average districtwide English class size for a full-time teacher;

o the average number of periods a day a district English teacher teaches; and

o the number of children to be served by the English replacement project.

Let the average class size be 28, the number of periods an English teacher teaches per day
be 5, and the number of students to be served by MEP be 60 students in one school and
80 students in another school, or a total of 140 students.

A full-time English teacher would normally teach 140 students per day

28 students x 5 periods = 140 students

To calculate the resources the operating agency must contribute, divide the
monber of MEP students to be served by the number of students a full-time
teacher would teach during the day.

140 = 1

The operating agency must contribute resources to equal 1 full-time teacher.

Secondary School - Example a

This example pertains to en operating agency that has one school implementing a
mathematics replacement project. This mathematics replacement project will be
conducted in the eighth and ninth grades. Teachers of ninth grade students are required to
have larger classes than teachers of eighth grade students.

Items to know before calculating the resources the operating agency is required to provide
are as follows:
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o the average mathematics class size for eighth grade teachers;

o the average mathematics class size for ninth grade teachers;

o the number of periods a day a fun-time mathematics teacher teaches.

o the number of eighth grade students to be served by the replacement project; and

o the number of ninth grade students to be served by the replacement project.

Let the average eighth grade mathematics class size be 30, the number of periods a day a
teacher teaches be 5, and the number of eighth grade students to be served by MEP be
75.

A full-time teacher would normally teach 150 students par day.

30 students x 5 periods = 150 students

To calculate the resources the operating agency must contribute for the eir,"..th

grade portion of the replacement project, divide the number of MEP eighth grade
students by the number of students en eighth grade mathematics teacher would
teach during the day.

150 = .5

Let the average ninth grade mathematics class size be 35, the number of periods a day a
teacher teaches be 5, and the number of ninth grade students to be served by MEP be
100.

A full-time teacher would normally teach 175 students per day.
35 students x 5 periods = 175 students

To calculate the resottcas the operating agency must contribute for the ninth
grade portion of the replacement project, divide the number of MEP ninth grade
students by the number of students a ninth grade mathematics teacher would
teach during the day.

100
150 = .57

Add .5 and .57 = 1.07 Since the operating agency may drop the fractional portion,
it must contribute resources equal to 1 FIT staff.

013. What ere the characteristics of an add-on prgect?

A. An add-on project provides MEP services at a time that participants would not be
receiving State or locally funded instructioral services, incIuding periods such as study
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hells, beftwe or after the regular school day, weekends, or vacation periods. The project
meets the *supplement, not supriime requirement if the project is designed to meet
migrant students' special educational needs.

014 Met we the clwecteristics of &Med pa-rmit project?

A. A limited wil-out prohrct provides instructional services for participatim children in
different BOOM Of at 8 different time than would be the CM if those children were not

partkOating in the MEP prokict. Services are provided for a period of time that does not
exceed 25 percent of the timecomputed on a per-day, per-month, or per-year basisthat
a participating child would, in the atoms of MEP funds, spend receiving instructional
services from teachers of required or elective subjects who are paid with other than MEP
funds. A limited puil-out project meets the °supplement, not supplant* requirement if all
of the following characteristics are met:

o the project is particularly designed to meet participants' special educational
needs;

o the classroom teacher, who would be responsible for the provision of
instructional services to participating children in the absence of MEP,
remains responsible for, and continixts to perform, those dutkos the teacher
would be required to perform in Ow absence of MEP, including planning the
instructional program of the participating children, providing them with
instructional SerViCes, and evaluating their progress; and

o instructional staff members paid with MEP funds work closely with the
classroom teacher, who is ultimately responsible for the provision of
instructional services to participating children in the absence of the MEP, so
as to provide services that fife particularly designed to meet participants'
special educational needs.

&masa: Fifty third graders participate in an MEP project designed to help them improve
their reading skills. All the children receive instruction in reading from their classroom
teacher as part of their regular program of instruction. Under the MEP project, a special
resource center is staffed by persconel paid with MEP funds; MEP participants are pulled
out of class for one-half hour, five days per week to receive special assistance at the
resource center. TN time spent in the resource center totals 2.5 hours, or 12.5 percent
of the 20 hours of instructional time the 50 participating children spend with their
classroom teacher as part of their regular program of instruction: This proOct does not
violate the "supplement, not supplant" requirement so long as the classroom teacher
whose instruction the MEP project is designed to supplement continue, to remain respon-
sible for the program of instruction that is provided to the participating children and
performs regular planning, instructional, and evaluative duties associated with those
children. The classroom teactvir must also work with those children and with the resource
center personnel to ensure that a coordinated program of instruction is provided so as to
meet the special needs of MEP participants.
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GIS. ?kw am an SEA thdttovnimi, as requked by Section 201.36(14, that a bViP pmject is
of sufficient Sher sooPe, mid waft to give "reasonableprmnke of mdishmtlia prowess
toward meetihe the vethi et*scathmal Remit of tim n*pmrt chkiren beingservedr

A. The SEA may use such criteria es: 1) the ntunber of migratory children to be served
by the project; 2) the scope, extent, and range of services being provided by the prokict,
and; 3) the quality of services to be offered as summated by past evaluation results, to
determine whether a project will be of sufficient size, scope, end quality. In doing so, the
SEA must assess the needs of migratory children statewide, as required by Section
201.32, and ensure that ths special educational needs of tte children are sufficiently
specific to permit the SEA to cormentrate cm meeting those needs. For exam*, if the
SEA has a number of small scattered projects, with very little funding available for each
one, they might not be of sufficient size, scope, =al quality and therefore should not be
funded. (See also Chapter I. STATE APPLICATION, 011 and 012.)

1218. if cwrmtly nilgratory charken am not sewed with AMP Awls because thefr needs
WO m throuer other sowces, such as the Chapter 1 LEA programs is the SEA remind to
maintain docmnentation that their needs are bekrg met throug* these other sources? if so,
what type uf docinnentation shot*/ be maintakred?

A. Yes. Consistent with the general recordkeeping requirements in Section 80.42 of
EDGAR and the needs assessment requirb.aents in Section 201.32(d) (which Permits
skipping of these children), the SEA must maintain documentation that tImi needs of time
children are, in fact, being met throtqh other sources. Among the records that should be
maintained is the operating agency's needs assessment showing that these children do not
have unmet needs that require MEP services, because their needs ars being met through
other programs. In addition, the SEA should have a record of 1) those migratory students
who are receiving services through other sources; 2) the sources of funding which are
being used to meet the unmet educational needs of these migratory students, (e.g..
Chapter 1 LEA, bilingual education or State compensatory education funds); and 3) the
services that the children are receiving under these other programs.

017. May SNP *mkt be used to trek; ktstructional mrd pioN services personnel. who ere
paid to work with the gmeral schod pigruktion, so that they can war* more effectively
with migratory chkfren?

A. Yes, if the ttaining is 1) specifically related to the MEP program eind designed to
help school personnel meet the special educational needs of migrant children rather than
the general needs of Ow LEA, an entire school, or all children in a school or class; and 2/
supplements, rather than supplants, State and local training.

Olt May MEP fimds be used to pay the cost of rentkig or Masks, privately owned
facHties for instructional purpooes or office mace?

A. The cost of renting or leasing space in privately owned buildings is allowable if the
sPace is necessary for the success of the project, and if space in publicly owned buildings
is not available to the grantee.
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019. May MEP hinds be used to constnwt school facilltles?

A. Yes. Sections 1202(a)(1) and (3) end 1011(6)(2) of Chapter 1 specifically authorize
the use of MEP ftmds, where necessary, to construct school facilities. However, the SEA
and operating agency must be able to demonstrate that the "noosed col Aruction is
essential to the success of the MEP, that every effort has been made to use other funds to
pay fcw the construction, and that there is no alternative space that meets the needs of the
NEP. (See also Sections 75.600 - 75.615 and 76.600 of EDGAR.)

OVA May etp.ment be pucka's(' with 4132 finds?

A. Yes. Sections 1202(a)(1)and (3) and 1011(6)(2) of the Chapter 1 statute and
Section 201.48(a) of the MEP regulations permit the use of Chapter 1 funds to acquire
equipment. (See Chapter X - STATE ADMINISTRATION, the Equipment section.)

021. kky Milo hmds be used to purchase computer& inchaNng those for a home-besed
conwuter polict fir Wipatory chldnm?

A. Yes. Computers, including those for home-based computer projects, may be
pwchased with MEP funds if the costs ere reasonable and necessary and the computers
will be used coly to help meet the needs of migratory children. A home-based computer
project, like a school-based computer project, should include both an instructional
component, and an evaluation component. In addition, the operating agency should take
steps to ensure that the computers are used only for their intended purpose.

022. May kW kmds be used to train personnel to implement a new program k e
subsequent school year?

A. Yes, if this type of training is conOstent with the SEA and operating agency's MEP
application and annual State and local needs assessments.

021 Must the ctowating agency Worn, paren:, of the criteria for ambit selection and
specific kistructioral oNectives for each clild served in the Chapter 1 MO)?

A. Yes. For further discussion of these requirements see Chapter Viil - PARENTAL
INVOLVEMENT, Section 201.35 of the MEP regulaticns, and Section 200.34(b)(1) of the
Chapter 1 LEA program regulations.

1224. kby a child be entered in the MSRTS but not be providedprogram services with
NRIP herds?

A. Yes. All migratory children should be entered in the MSRTS in order to be included
in the State's count of eligible children, whether or not they need or receive MEP services.
(See Section 201.20(a)(2).)
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025. Do the wavy", lawmwmpent provisions k Sections 1020 am/ 1021 of the Chapter
1 statute awly to the MP?

A. No. They apply only to the Chapter 1 LEA Program.

026. MD are "preschool chicken?"

A. Section 201.3 of the MEP regulations defines "preschool children" as children who
ere below the age and grade level at which Ow agency provides free public edwation and
cf an age or grade level at which duly can benefit from an organized educational program
provided in a school or educational setting.

027. What i s the SEA's rcsponsibity for Novicing educatkanal services for misuatory
preschool chicken?

A. The SEA is responsible for making appropriate provisions for the educational needs
of preschool migratory children age three to five in the same way and according to the
same priorities for services as it makes provisions for the needs of school-aged migratory
children. This means that, if warranted by their needs assoassments, the SEA and
operating agencies must ensure that preschool migratory children have access to existing
programs or, where no programs exist, that it or its operating agencies establish preschool
programs that accommodate the needs of migratory preschool children.

02& The Chapter 1 LEA Progpsin sawmills. but does not moire, LEAs to estabish
spode I preschool programs. On what psis does the MEP reoLd1 SEAs to provide for the.
educational needs of preschool ciWken?

A. Under the Chapter 1 LEA Prwram, LEAs ere authorized to provide educational
services to preschool children who are educationally deprived. (See Section 1011(8)(2) of
the statute.) With regaid to the MEP, the statute does more. Congress evidenced its
intent that SEAs serve preschool migratory children by (1) enacting an MEP funding
formula in Section 1201(b) of the statute that provides funding to States on the basis of
their migratory children age 3 through 21, and (2) requiring an assurance in Section
1202(8)(5) that provision will be made for the preschool educational needs of migratory
children. Congress elsewhere did nm distinguish between the provision of services to
school-age children and the provision of services to preschool children, i.e., Section
1202(8)(1) provides only that payments will be used for programs and projects which are
designed to meet the special educational needs of migratory children.

Consequently, the MEP regulations require that, consistent with the service priority and
needs assessment requirements in the statute and regulations, SEAs must give
consideration to educational services for preschool migratory children. (See Sections
201.31 and 201.32 of the regulations.)
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029. Did the sante mega -;irent regsrafro weschod migratory clairen oat under the
former Mao statute?

A. No. Under the former statute, the SEA was only authorized to provide services to
preschool children where these services did not detract from the operation of progran,s for
school age children.

030. What factors ekes the SEA consickw hi de*thig prc*cts for migratory preschool
chicken?

A. In designing these projects, the SEA considers factors including:

o assessment of the needs of preschool children;

o whether there are enough children with unmet needs who reside in
concentrations large enough to permit a project of sufficient size, scope, and
quality to warrant the use of MEP funds for a preschool project;

o the availability of existing and appropriate preschool projects; and

the extent to which existing projects meet the educational needs of
preschool children.

031. Where no State or load preschool program exist, must the SEA fff the need by
provng preschool pmgrams with IMP hinds?

A. Lack of existing State or local preschool or child-care programs for non-migratory
cNIdren does not relieve a State of its responsibility to make appropriate provisions for the
needs of preschool migratory children.

032. May States and operatkg awn:1es use MEP finds to provide day care or
babysittkg servkes for omen* migratory cl&fren age 2 years or yormger who are
silimp of xeschool and regrAsr school-aged currently migratory chicken?

A. Yes, if rhe provision of day care or similar services to these younger children is
necessary so that migrant education services can be provided to their preschool and
school-age currently migratory siblings, and no funds except MEP funds are available
for that purpose. In this case, the currently migratory children age 2 years or younger
would have a higher priority for services than would formerly migratory children. (See
Section 201.31(b).)

033. Mat other programs exist to het, trilsvant preschoolers make a smooth transition
kto the IVAN school program?

A. Depending on the community, various programs may help migrant preschoolers.
Other Federally funded programs that address the goal of school readiness include the
Chapter 1 LEA program, the Head Start program, Even Start, Reading is Fundamental
(RIF), and the Micreinc, programs, which provide health-related services. In addition,
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some States and local communities have established their own preschool programs.

034. if misting paschool pasterns am amiable for both migratory md non-migratawy
~en, must the AMP hood adratiorud acthitles?

A. If the statewide and local needs assessments reveal that these existing programs
are meeting the special educatimal needs of migratory preschool children, the SEA need
not fund additional activities. Alternatively, if these programs ere not adequate, then MEP
funds must be used to meet the special educational needs of migratory preschool children.
These additional activities must supplement end not supplant the existing program
activities.

035. If the meth assessment indicates that the services providal by exhale programs
do not adequately adefresst h needs of mitpatory preschool chkkan, how ndOtt the MP
and existing programs wont together to better adckess those needs?

A. Activities might include: increased coordination between the MEP and other
programs; hiring supplemental staff; purchasing supplemental equipment and materials;
end providing supplemental services. In the event that the MEP supplements existing
programs with staff, equipment, or materials, the models and guidance provided in the
"supplement, not supplant" portion of this manual apply. (See Chapter IX - MIGRANT
EDUCATION PROGRAM FISCAL REQUIREMENTS.)

Satickihmiatigat

036. May clAiren with cisablides be served hi the MEP?

A. Yes. However, the MEP may provide special individualized services to migratory
children with disabilities to permit them to participate fully in the MEP project only if (1)
the State or operating agency is not already required by law to provide them; and (2)
prcstision of these services is consistent with the State and local needs assessments.
Sections 1014(d) and 1202(0)(3) of the Chapter 1 statute prohibit the use of MEP ftmds
for services that school districts are otherwise required by Federal, State, or local law to
make available for disabled children. The SEA and operating agency are required to
provide appropriate services to disabled children under Section 504 of the Rehabilitation
Act of 1973 (P.L. 93-112, as amended), and the Individuals With Disabilities Education
Act (IDEA) (P.L. 94-142, as amended).

In addition, Section 1202(0)(2) of the Chapter 1 statute and Sections 201.34 and 201.36
of the MEP regulations require that the SEA ensure that any MEP-funded services provided
to children with disabilities are coordinated with those administered under the IDEA and
other Federal programs.

037. Are there circumstances unrhm which risalead migratory children mat be served
with MEP funds?

A. Yes. If the school district has met its responsibility as described above, then
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services mot be provided to disabled migratory children to the same extent they are
provided to non-disabled migratm children.

038. How can en oproatft agency imovide AMP services for &tabled clekken without
violating the issowbment, not sippimr regalement?

A. An SEA and operating agency may provide services for disabled children that
comply with the *supplement, not supplant* recgorement if the MEP SENViCes have all of
the following characteristics:

o the operatim agency designs the MEP project to address the special
educational needs of migratory children, not needs relating to children's
disabling conditions;

o the operating agency sets OVertill program objectives that do not distinguish
between disabled and non-disabled wirticipants;

o the operating agency selects disabled children for MEP services on the basis
of special educational needs, not on the basis of disability, and the operating
agency selects those disabled children who can be expected to make
substantial progress toward accomplishing project activities without
substantially modifying the educational level of the subject matter;

o the operating agency provides the same services from non-MEP funds to
address migratay children'b disabling conditions as are provided for non-
migratory children with disabilities;

o the operating agency provides MEP services that take into account the needs
and abilities of individual participants, without distinguishing generally
between disabled and non-disabled participants with respect to the services
provided; and

o tThe operating agency provides for maximum coordination between MEP
services and the services provided to address the children's disabilities in
order to increase program effectiveness, eliminate duplication, and reduce
fragmentation of the children's programs.

039. &by MEP funds be used to ptovide services to &tabled migratory chldren in an
MEP summer school projrct if no other State and local programs are serving these
ch*ken?

A. Yes, if neither the State nor the operating agency is required to serve these children
during the summer from other srirces of funds.

040. May MEP funds be used to provide bilingual education services to migratory
chkken who are Hated &gait proficient (LEP)?

A. Yes, under certain circumstances. Under Section 1014(d)(1) of the Chapter 1
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statute, MEP services may not be used to provide services that the State or operating
agency is required by law to make available to these children. Title VI of the Civil Rights
Act of 1964 bars discrimination on the basis of race, color, or national origin in any
program or activity receiving Federal financial assistance. Furthermore, the U. S. Supreme
Court ruled in ',mix.", 414 U.S. e84 (1974), that Title VI requires that school
districts offer LEP children meaningful opportwities to participate In the progroans offered
to other students. Therefore, whether or not the school district has an MEP project, it
must offer programs to sttxlents with special language needs to enable them to participate
meaningfully in school. School districts may not use MEP funds to meet their Title VI
responsibilities.

MEP funds generally may be used to prove& allingual assistance to LEP students provided
that 1) bilingual services are needed to enhance remedial instruction and not merely to
permit the district tr) meet its mi. VI responsibilities, and (2) language services are
provided based on the assessment of unmet needs of all migrant children whom the SEA
and operating agency might serve. If these conditions ere met, MEP funds might, for
example, be used to hire bilingual staff to augment efforts in assessing the needs of LEP
children, or provide language assistance that is necessary to enable students to participate
meaningfully in the MEP. If bilingual education services are provided with MEP funds, they
must be remedial and supplement instruction offered by the school district's regular
program. However, unlike the Chapter 1 LEA program, the MEP, in certain
circumstances, may provide instructional and support services to children regardless of
whether their needs stern from educational deprivation or limited English proficiency. (For
more information on this subject, see the Chapter 1 LEA Program Policy Manual, 018 and
1318A on pages 114 and 115.)

041. Must the SEA am/ Its operatkg agencies serve children not legally admitted kno the
courtry (evi :lens) to the same extent as chicken of U.S. cilium?

A. Yes. In the case of Plyler v. Doe, 457 U.S. 202 (1982), the U. S. Supreme Court
ruled that the U.S. Constitution prohibits States from withholding financial support to
school districts for the education of chilcken not legally admitted into the country, ar
otherwise discriminating against these children by denying them access to educational
programs offered to children of U. S. citizens.

042. May the chicken of imrkicumented ~ken, whether or not they have legal status,
be &Ned erknisskmi to school because they lannot meet special State or local pollcies
wMch moire birth certificates or social secwIty monbers as precevertions to school
enrollmfmt?

A. Typically, State laws require the provision of a free public education for all children
who are residents of the State. Therefore, if an SEA or local schoci district denies
admission tc children of undocumented workers who residc in the State, it may be
violating State law. Even if this is not so, the SEA and the school district could face legal
challenges brought by migratory children and their parerts who claim that such policies
violate their constitutional rights to equal protection and due process of law.
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043. What ere support services, and wider whet circimistances can they be prot*Ied
with kW funds?

A. *Support services* ere non-instructional services that help migratory children to
perform in an educational setting. They can include, among other things, medical care,
dental care, transportation, student advocacy and counseling, family or nutrition services,
day-care services, and clothing. An SEA or operating agency could use MEP funds to
provide support services to migratory children when

o the needs assessment indicates that these services are needed to help
migratory children participate effectively in their instructional or preschool
program;

the SEA or operating agency has determined that funds or services from
other programs ere not available or are inadequate to Meet the needs of
participating migratory children; and

o the services ere provided to children consistent with ths service priorities.

(Si a Section 201.25(c)(3) and 201.32(a).)

044. Mist the S E A idways provide support services as a part of the State's migrant
echicatkm program?

A. No. However, the SEA must identify the spacial edUcational needs of migratory
children who will participate in the program and design projects to meet those needs. If
needs assessment indicates that these children need support services, then the SEA must
provide them. (See Section 201.31.)

045. If a mVratory chid dbes not need remade/ instructimil SerViCas from the MEP (ow
any other swum), can the MEP provide support services to the chid?

A. Yes. A migratory child whose instructional needs are being met through other
sources (e.g., State compensatory education progrt.ms, Chapter 1, bilingual education or
the regular school program) may be provided MEP support services, such as guidance or
health care, so long as these support services are based on the results of the needs
assessment and are needed to ensure that the special educational needs of the children are
being met.

046. Afty States and operating agencies use MEP funds to provide Engish histruction to
the parents of miwatory chkken?

A. Yes, but only to the extent that the English instruction is determined to be
necessary and intended specifically to assist the migratory children to participate more
fully in their instructional program.



047. Are -dry care° services for darken age 0 - Z that are necessary to porn*
currently nilgrattwy preschool cm' schoollege cMdren to receive Mir ethscation senfice&
considered to be *wort serWces?

A. Yes. (See the Services to Preschool Children section of this chapter.)

PaWit

041. Are nr#patory straknts who ere stW entitled to a free pubic education ellOble for
services Nue age 21, or ilwfwgi age 21?

A. Migratory children are eligible for services through age 21. (See Section 201.3.)

049. Mime can Marmot/on and reference materials be obtakted to assist SEAs am/
greratim agencks h desiOng propos= that focus on thopout prevention end at-risk
students?

A. Information on resources that are available may be obtained from the TACs, R-
TACs, and PCCs, lists of which are available from ED upon request. Information is also
available from the following organizations:

National Dropout Prevention Center
205 Martin Street
Clemson, South Carolina 29634-5111
(803) 656-2599

National Diffusion Network
Programs for Dropouts and At-risk Students
U.S. Department of Education
555 New Jersey Ave., NW, Room 500
Woshington, DC 20208-5644
(202) 219-2116

Dropout Prevention Demonstration Program
School Improvement Programs
Office of Elementary and Secondary Education
U.S. Department of Education
400 Maryland Ave., SW
Washington, DC 20202
1202) 401-1342

itoismaiLftivol

050. Must rdigible migratory children enrolled in private schools be served by the MEP?

A. Yes. Under Sections 201.17(b)(3)(i) and 201.36(d) of the MEP regulations, SEAs
and operating agencies must provide MEP services to all significant concentrations of
eligible migratory children enrolled in private schools, consistent with the services priorities
in Section 201.31. (See Appendix F for more Questions and Answers 3n Services to
Private School Children.)
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la SWANN SCHOOL PROGRAMS

Summer programs play an important role in the MEP because they provide services that
help migratory cfildren compensate for gaps and disruptions in ttweir education due to, id
aggravated by, their frequent moves from one school to another. Summer programs and
projects vary from place to place, dependim on the results of the statewide and local
needs assessments and the availability of other summer programs. The following
addresses special rules governing summer programs.

Ateattealted
Sections 1201 and 1202 of Chapter 1 of Titie I, ESEA

demiatealfrauteatativ

Sections 201.20, 201.30, 201.32, 201.35, 201.36, and 201.51 - 201.56

0 T. Viihy ekes the AffP Emphasize swmner program services?

A. Summer programs can offer critical services to migratory children by helping them
earn high school credit, retain what they have been taught in the regular school program,
and otherwise counter negative effects of dislocation and interrupted schooling.

02. Does the apapter 1 statute contain provisions that focus on the need for MEP
rummer programs?

A. Yes. Section 1201(b) of the statute directs the Secretary to adjust, for MEP
funding purposes, the FTE number of migratory children residing in each State "to take
into account the special needs of those children for summer programs and the additional
costs of operating such programs during the SUITimef."

03. How does the Department make this special simmer formula alustment?

A. ED's present method is described in Chapter I - STATE APPLICATION, 015 and
019 of this manual.

04. Does the special summer forms& aciustment apply to a summer project that beghs
before the end of the operathrg agency's ropier school year?

A. No. Section 1201(b) of the statute, which authorizes the special summer
adjustment and additional FTEs to States whose migratory children participate in summer
programs, authorizes additional funding to States to meet the needs of migrant children
during the summer period that is, when the regular school year is not in session.

05. Does !Ns mean that States are prohibited from beginning summer projects before
the end of the regular school year?

A. No. Depending on the dates of arrival and the children's needs, operating agencies
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may determine that migratory children would bemfit from participation in etch a project.
However, these clildren may not begin genc.ating summer FTEs for the State in which the
proOct is located until dm operating agency's regular school year has ended.

Because of °supplement, not supplant" requirements and the responsibility of SEAs arKI
LEAs wider State and local law to provide services to ail children residing within school
district boundaries during the regular school year, State and local agencies that begin
summer projects before the school year ends must provide participating migratory children
with the same level of State and locally funded services that they provide to children
enrolled in the regdar school year program.

06. Do the other MEP statutory provisions idito wily to sunwner Notion's?

A. Except for Section 1202(10(4) (which exempts summer programs from the
requirement to establish parent advisory councils), all MEP statutory provisions apply both
to summer programs and regular school year programs. Thus, the general provisions in
Section 1202(a)(1), which require SEAs to use their MEP funds fcw activities that meet the
special edwational needs of Kigratory children, apply fully to migratory children with
special educational needs who reside in the State during the summer months. (See
Chapter II NEEDS ASSESSMENT and Chapter XI EVALUATION.)

Di Older what conrlltions may an SEA provide simmer school programs paid fully
with AMP ism*?

A. The SEA may do so when no (Aber services are available in a particular area to
meet the needs of migratory children.

06. Are then; any rewiremortts marring kittmsity of summer services, campus based
instruction, studturt C011taCt 1104118 per cky or dip per week of kistruction, etc., with
widch an operatkg agency must comply in operating a summer schod program for
migratory chkken?

A. No. Operating agencies have discretion in designing and implementing projects to
best meet the needs end situations of their identified children. Effective instruction can
take place in a variety of settings depending on the needs and situations of the children to
be served. For example, an agency might choose to establish evening claw a to meet
the needs of secondary school students who work in the fields during the day to earn
additional high school credit or to make up classes from the previous school year.

09. Are operably agencies rewired to establlsh a parent advisory comma for summer
projects?

A. No. The requirement to establish a parent advisory council for the MEP
applies only to the regular school year program.
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010. When aperitif*, a mummer propct, what must the SEA and twangs' agency do to
meet the genesi parental involvement reqithements fro Soctkos 1016 mild 1202(aii4) of
the Chapter 1 statute?

A. The operating ofpncy must involve parents in the planning and implementation of
summer projects. (See Sectim 201.35(c) of the MEP regulations and Sectim 200.34 of
dm Chapter 1 LEA Program regulations.) Such activities may include formal meethlgs,
parent-teacher calferences, parents' day at the woject, and other activities. (See also
Chapter VIII - PARENTAL ,NVOLVENENT.)

011. How am en S E A NW m Dismay agency base a summer project on an assessment
of the needs of =mealy n*Ipatory chltben wlmnft has no edwmce inlisnnation on the
walk% of students who agght need to be stored durkw dm simmer nxtighs?

A. Section 201.32(a)(1) of the MEP regulations permits an SEA and its °pivoting
agencies to conduct needs assessments based on the characteristics of the children
expected to reside in the area the project will serve. Agencies can rely on past experience
with similar children who have moved to the area, MSRTS records, or other information to
determine the characteristics of the children it expects to serve.

012. tiflast regidnunents govern the ~Motion *slim of bstructiomi pr4ects that
wmate ki the sonnun?

A. The evaluation design for summer school instructional projects must include
objective meatuses of the educational progress of students who participate doing the
project period, including educational achievement in basic and advanced skills over that
period. The evaluation design must also measure the effect of any support services
provided as part of the summer project. (See Sections 201.51(a), 201.52(c) and (d), and
Chapter XI - EVALUATION.)

011 When evaluating summer proOcts, must agencies conduct pre- and post-test:kg
uskg natiomd or State nommd achievement tests?

A. No. Because of the short period in which summer projects operate, it often is
difficult to evaluate the effect of the project in terms of educational achievement.
Therefore, in evaluating the educational progress of migratory students in summer projects
(unlike in regular school-year projects), operating agencies do not have to conduct pre- and
post-testing using national or State normed achievement tests. However, the evaluation
design for summer projects must include objective measures of educational progress.
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len PAIWNTAL NVVOLvaanr

Section 1016 of Chapter 1 rewires parental invdvement es an integral part of all Chapter
1 mewls, and Secticm 1202(a)(4) requires that Waive Education Programs be desived
arml conducted in maultation with parent Advisory Councils (PACs).

MEP regtdations permit en SEA and operating agency to renive IMP holds witty if they
knpktment mews. activities, and procedures for involvkig perms of participatktg public
and private-schod miwatory Whiten in their mkpient educaticm programs. This
invcdvement must include, but is not iknited to, parental input into the dennkig, des*,
and imdementation of the operating agency's MEP program.

This chaptim stickman the various statutory and regulatory parental involvement
requirements, including what State and operating agencies can and must do to involve
migratm parents fully in the education of their children.

Section 1016 and 1202(04) of Chapter 1 of THe 1, ESEA

atindittiNXibblikiendt8:

Sections 201.35, arxl 200.34 of the Chaptiw 1 LEA Program rigulatims

at Jike 1,14

kashemitos

01. Mat responsatilties ths an S A mtd its gperating agencies have for itvolving
parents kr plamting and °waft doh Went Etftation Programs andprofilers?

A. Except for State or local programs that do not extend for the duration of the school
year, both the SEA and its operating agencies must design and implimnent ttak ?agent
Education Progra.ns and projects in consultation with parent advisory councils (PACs) that
represent or incitxle parmIts of migratory duldren. (See Section 1202(04) of the Chapter
1 statute.) in addition, all State and local programs must conply with the general
requirements for parental involvement in Section 1016 of the statute.

02. May im SEA and westing affitncy tint an active PAC to maet any of the wend
Chapter 1 perentid involvement requkements conttthxd hi Sections 201.35(c) of the MEP
repdations and 200.34 of the Chios:. 1 LEA Proram fixations?

A. Yes. An active PAC may be an appopriate focal point of an agency's parental
involvement efforts. These PACs may be used, for example, to:

o ensure full parental participation in MEP project planning, design, and
implementation (Section 200.34(c)(1));
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o convene an annual meeting of pivents, at which school officials explain the
MEP projects to be conducted (Section 200.34(c)(2)); and

o provide opportunities for regular meetings of parents to formulate parental
input into these projects, if the parents so desire (Section 200.34(c)(4)).

To the extent that the SEA or operating agency relies on a PAC to assist in meeting some
of its responsilAties for parental involvement (Sectims 200.34 aixi 201.315(c)), it must
ensure that the PAC operates in compliance with the specific PAC requirements in Section
201.35(b) of the MEP regulations tAnce the general parental involvement requirements are
independent.

01 Are time any gmtval penults/ kwolvemwg revirements that cannot be
imphmented tivouOi PAC?

A. Yes. For example, the requirements in Section 200.34(c)(3) of the MEP
regulations, that school officials provide parents with reports on their children's progress
arx1 make teachers end other staff available to them for regular meetings, cannot easily be
accomplished through PAC meetings, or other group sessions. These activities require
contact with individual parents.

04. Must the AsEP State plan inch,* names of parents specilkay kiwived in the
phInnktg, design, and knplannotation of the padect?

A. No. However, operating agencies may wish to keep such records to ensure that
they can demonstrate compliance with the requirements governing parental involvement in
Sections 201.35 and 200.34.

05. Must parents be kvolved ki the ithinnktg, design,. and implementation of Afwant
Education Paws= that do not extwd for dm duration of the school year?

A. Yes. Although the SEA and operating agencies have no responsibility to maintain
PACs for these programs, they must carry out the more general parental involvement
requirements in Sections 201.35(c) of the MEP regulations and in 200.34 of the Chaptr/r
1- LEA Program regulations.

06. Shol*I the prop's= and activitkas devekped for the involvement of parents
provide he* for parents who are not proficient ki the &Oslo language so that they can
widostand and involve themsWves hi the operstkrg agency's IMP prr#ects?

A. Yes. Every effort should be made to facilitate the participatior of parents in all
aspects of programming, including, where practicable, training for parents who lack
literacy skills or whose native !anguage is not English.

07. How can teachrs, other agency staff, and parents who do not speak the same
language communicate their concerns about the students and thek programs?

A. Information, programs, and activities for parents must be provided, to the extent
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practicable, in a language or form which the parents understand. As necessary, SEAs am,
operating agercies shotild emgdoy bilingual personnel, including interweters at meetings
involving non-English speaking parents.

Of& Mat strategies may the SEA an( fho (waft agency use to hwolve working
pannts n educational concerns whim's thous parents seem salable to pas*ipaN k parental
involvemer: actkities?

A. SEAs and operating agencies nal offer meaningful ways to involve parents in the
programs and projects. Methods for went& involvement should be Dialysed and
implemented in ways that take into consideration the working hours and family
responsibilities of the parents. In order to encourage greater attendance of parents,
projects may use MEP ftmds to pay the costs of child care and transportation that parents
incur to attend meetings, as well as refreshments at the meetings.

EareatAtfriafaxSontat

09. Whet is the function of a parent advismy camel (PAW

A. A PAC advises the SEA and its local operating agency on concerns of migrant
perents that relate to tne planning, operation, and evaluation of migrant edwation
programs and projects in which their children participate. In addition, the SEA and
operating agency must also consult with the PAC about: the annual assessment of the
needs of migratory children to be served; and (2) the design of the coming year's projects
to meet those needs.

010. Before its applcation for MEP hal* can be approved, what must the SEA and
operating agency do to show compliance with PAC reqsdrements?

A. The SEA and each operatinn agency that must have a PAC must document
compliance with tha PAC consultation requirements in the application for MEP funds.
Neither the SEA's nor operating agency's application may be approved unless this
documentation is provided. (See Section 201.35(b)(2).)

011. Are there any formai procedums and scheduft regarements that govern PAC
meetings and amdertakings?

A. The SEA and operating agency must establish procedures for consultation with the
PAC in the planning, operation, and evaluation of each Migrant Education Program or local
project. These procedures must also facilitate selection of a majority of PAC members
who are parents (or guardians) of the migratory children to be served. Elbr.tion to the local
PACs should be conducted either by the agency or by parents (or guardira4) of migratory
children who attend the PAC meeting. The SEA might arrange for local PACs to elect
members to the State PAC.

89

(
.1i )



012. Mat should the SEA w oimmating Agency do N ekctiw; of PAC membwas is not
possrnle?

A. To the extent feasible, members of the PACs must be elected by parents of eligible
migratory children, but because of the mobility of the population arxl possible dfficulties in
obtaining active PAC membership thrmghout the regular school project year, elections
may sometimes be impossible. Before decidirg that elections cannot be conducted,
however, the State tx local operating agency mot attempt to hold elections in
consultatiim with parents and guardians of migratm children.

If elections are not possible, the SEA or operating agency should maintain records that
include reasons why, as well as any ccatacts, discussiors, and agreements with the
migrant community on other methods of selecting PAC members for example, appointing
voltmteers or those nominated by teacluors of by administrators, if it is necessary to
obtain members by means other Oen elections, an extganation of why the alternative was
selected should be circulated to all ;wants of migratory children and all interested parties.
Whatever method is adopted, it should provide few maximum parent participation.

011 Miry liffila hmds be used to pay the reasomtbki and necessary expenses that PAC
numbers incw when attemag PAC meetkgs?

A. Yes.

014, May NV hods be used to compensate PAC parent members for lost wages
hpcuiyedhp attenchrg PAC meetkvs?

A. Yes.

011 May MEP ha xis be used to pay expenses of PAC mongers who are not the parents
or !warns of migratwy chMken?

A. Yes. All participating members of the PAC, Including teachers and other State
operating agency persconel who have been chosen by the parents of migratory children,
may receive compensation for their expenses.

OM What are the SEA and nperatkg agency's responskitles If they are unable, after
agent efforts, to maktakt a functioning MC due to lack of participation?

A. Those agencies should pursue all reasonable avenues of obtaining and reviving PAC
participation before deciding that maintaining a functioning PAC is not possible. Since the
MEP regulations (Section 201.35(b)(2)) require annual documentation of compliance with
the PAC requirement, the State end operating agency should mein/. ,in records of their
ongoing efforts to maintain a PAC.
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017. To what extent mot the SEA or optima*, agency consult with PACs ki the
pkmikg, °motion a sd enthakeen o f btAh tho Npncy'sleiximclad preschool ~ems
mid its efforts on behalf of °Mir puth not emciktd in schwa'?

A. Consultation requirements for these types of MEP projects are the same as for
regular schodlear proOcts involving school-age students.

018. Section 1202(W) of Climmw 1 nmpthos that PACs nwst be ostabeshed only fw
"pmfpwns extending fa r tin leAnatkn of the school year." Dwis this exempt simmer
school ~ems?

A. Yes, if the summer school program is separate from the agency's regular school
year program. In ereas with year-round programs of instruction, stnnmer program
activities occur within the *duration of the school year,* and continuous PAC activities are
required.

019. Are atm situations k which an SEA or gowning agency shoe*1 consithy optwatkig
PACs chains simmer months own thomh regidar whool year has concbrded?

A. Yes. Although establishing (or maintaining) a PAC is optional during this period, to
the extent that an operating agency's summer project serves migratory children who were
enrolled in the agency's regular school program, the agency should encounter few
difficulties maintaining a PAC during the stnnmer program period. In this situation, the
agency should consider working with a summer PAC.

General Parental involventant

020. Whet kkx1 of parental consdtation k required by Sectim 1016 of the Chapter 1
statute?

A. Section 1016 expends previous parental involvement requirements to emphasize
parental consultation, training, and home-school partnerships. To meet the requirements
of Section 1016, constAtation with parents must be organized, ongoing, systematic,
informed, and timely. Procedures for implementing these remirements must be
doctnnented with written policies that the SEA end operating agency make available to the
parents and guardians of participating children. Parental Involvement must be developed
with, and based on proposed end final applications, needs assessment documents,
budgetary information, evaluation data, local, State and Federal laws, regulations, policies
and directives, and other information deemed necessary for effective involvement.

In addition, the MEP regulations require that the methods for obtaining full participation of
parents must be of sufficient size, scowl, and quality to give reasonable promise of
substantial progress toward achieving the parental involvement goals contained in Section
200.34(b). (See Sections 201.35(c) end 200.34 (0)(3)3
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021. Vrnat itki* of parental knrolvement actifides does time ampte r 1 statue mob*?

A. Section 1016 of the statute requires, among other things, that each operating
agtmcy

o make IMP education and support service persmmel, including pupil SWAMI
personnel, accessible to parents;

o comers) a district-wide or building-level annual meetim of taw parents of
partidpating chiltken end provide opportimities for regular meetings;

o provide timely information to parents about the agency's MEP program and
dm progress of their children in school;

o make parents aware of parental involvement requirements (incltxling, where
applicable, PAC requirements) and other relevant provisions of the program;
and

o provide information, to the extent practicable, in a language end form that
the parents can understand.

An operating agency's parental involvement program must include activities such as (1)
training parents to work with their children In the home and to understand program
reWirements; (2) Minim parents, teachers, and principals to build partnerships between
Ixtme and school; (Kid (3) training teachers, principals, and other staff membsys inveved in
tte MEP program to work effectively with the parents of participating children.

022. Do ii moirenants for parental kwolvement contaked in Section 200.34 of the
Chapter 1 LEA Program mgdations apply to the AMP?

A. No. Section 201.35(c) provides that paragraph (d) of Section 200.34, governing
the operating agency's annual assessment of its parental involvement program, does not
apply to the MEP.

023. How can the SEA end wasting agency doammnt that it has kwolved parents in
the pimping, ifes4ps, end knplementation of the IMP?

A. Parental involvement can be documented through such records as:

o descriptions in the project application of the consultations with parents in
the development and approval of the project;

o agenda and minutes of the annual meeting of parents of participating
children and other regular meetings of parents that are held to obtain input
into the program;

o schedules of training sessions designed for parents;
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o finencitd records showing a budget and expenditures for parental
invdvement activities; and

o sheets frwn meetings and training sessions.

024. Ilium the operating agency's go,* for parrmtal involvement kr NEP projects be
addressed in the dashed outcomes section of its project appicatkm?

A. While the operating agency may do so, it does not have to address its goals for
parental involvement in desired outcomes.

025. Mat gm* nurse parental involvement programs wad activities be dukpred to
acMere?

A. In coordination with parents of participating children, the SEA and each operating
agency must develop programs and activities that are designed to achieve the goals listed
in Section 200.34(b)(1H7) of the Chapter 1 LEA Program regulations. (See Section
201.35(c).) These goals include keeping parents informed about the services their children
receive, supporting and training parents to understand program requirements and to work
with their children at home, training school personnel to work with parents, and ensuring
full participation of parents who are non-English speaking or who lack literacy skills.

025. Are both the SEA and the operatkis agency responsible for ensuring that the
operatkrs agency makes progress toward meet*, these goak?

A. Yes.

027, What shouki an operatbs agratcy brchWe in its written polcies with regard to
parental kivolvement hi SNIP prcibcts?

A. An operating agency's written policies, which must be developed after consultation
with and review by parents, should define --

o the procedures and types of activities for involving parents in the planning,
design, and implementation of the migrant program;

o the specific goals of the operating agency for its parental involvement
programs and activities; and

o the procedures and types of activities for parental involvement in program
aspects other than in the planning, design, and implementation of the MEP
(such as involving parents directly in the education of their children).

025. Must written poicies be available to all staff and parents of participating children?

A. Yes. While the operating agency is not required to distribute copies of the written
policies, it should make them available to interested staff and parents of participating
childrem.
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029. Sant en epereting agency provide cophre of the law and refflguktns to each parent?

A. No. However, familiarity with these documents would enhance parents'
understanding of program recpirements and policies and would increase the effectiveness
of parental involvement. At a mhinlum, copies of relevant laws and reatAations should be
made available to parents for review.

030. Most were*, armies inform parents of the sae* for stuchmt selection for MAP
services and weak kretructbnal olOctives for each chid?

A. Yes. An operating agency must enure that the parents of participating migratory
children are informed about the IntAs for wlectim children for MEP services (including
service priorities and needs assessments), the mums why their children are participating,
and Om specific instructional or support service objectives of the program as well as the
methods used to achieve them. In addition, an operating agency must provide the parents
of participating children with reports on thew children's progress and, to the extent
practicable, conduct a parent-teacher conference with the parents of each participating
child to discuss the child's progress and placement in the program, and methods parents
can use to complement the child's instruction.

031. To meet the rerpthyment of &eking "other staff" Thvolved hi the operating agency's
shos*1 the aponcy trek non-instrectional persmnel so that tney can wcwir effectively

with parents of participatkg m4vatoof ~en?

A. Yes. Both MEP and non-MEP funded staff members who are involved in the
program should receive training to help them work more effectively with the parents of
migratory children. These personnel include counselors, nurses, speech therapists,
librarians, and social workers.

032. May litgEP fun* be used to support parental involvement activities rooked by the
ChApter 1 statute?

A. Yes. The MEP regulations permit the use of MEP funds to pay the cost of Chapter
1 parental involvement activities. Activities such as the following are allowable: support
of parent conferences; resource centers; training programs (including expenditures
associated with attendance at them); reporting to parents on children's progress; hiring,
training. and use of parental involvement liaison workers; training of personnel, including
pupil services personnel; use of parents as classroom volunteers, tutors, and aides;
providing school-to-home complementary curricula and materials and assistance in
implementing home-based educational activities; providing timely information on the MEP
aryl responses to parent recommendations; and soliciting of parents' suggestions in the
planning, development, and operation of MEP projects. See Section 200.34(e) of the
Chapter 1 LEA Program regulations (incorporated into Section 201.35(c) of the MEP
regulations).
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033. &by MIP &Ids pay the cost of institutes for velichis that transport school
personnel fix' hone v s o parents for school *its?

A. Yes. However, the portion of the insurance payment that is allowable should be
calculated on the basis of the percentage of time that tto vehicle is used for MEP home
and school visits.

034. May AMP hada be used to pay f N. parents' attemkonce et mink, conferences?

A. Yes. An SEA and operating agency may use funds for costs that are reasonable
and necessary to support the attendance of MEP parents of participating children at
conferences specifically deshined for them or at those =Veronese providing training to
enable them to participate more effectively in the local program or to conduct home-based
education& activities. The SEA and operating agemy should develop criteria. in
consultation with parents, to determine the reasonable numbet of parents who may attend
national meetings. Upon rattan, attendees should provide information and, if possible,
training on the conference topics to other migratory parents.

035. May parents be paid a wage or stipend to attend parental kwolvement activitkys or
rneetkgs?

A. No. The statute does not authorize an operating agency to pay wages to a parent
to attend a meeting or training session, or to reimburse a parent for salary lost due to
attendance at general parental involvement activities. But See 014 of this chapter with
regard to attendance of PAC members at PAC meetings. Parental involvement
expenditures are limited to actual expenses that a parent may incur.

036. kby MEP funds be spent for food and refreshments provided during parent
meetings or training?

A. Yes. Reasonable expenditures for refreshments or food, particularly when such
meetings extend through mealtime, are allowable.

037. May parents be paid as chiSSIOCW11 aidOS Ntd MCWS?

A. Yes.
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X. ~ANT Mt:CATKIN PROGRAM RSCAL REOWIUMIENTS

MEP funds may be used only to benefit migratory children; they may not be teed to
suppwt projects of general aid to populations that include non-migratory children.

To ensure that Chapter 1 MEP funds we used to provide services to migratory children
that ere in additism to the regular services normally provided by an LEA or operating
agency, two fiscal requirements related to the expencliture of raw* State and local ftmds
must be met by all operating swamies. The statute and regulations require that operating
agencies: (1) provide SW ViCEIS to ITOgratory children with State and local fowls that we at
least comparable to services provided non-migratwy children; and (2) uee MEP ftmds to
"supplement, not supplant* regtdar non-Federal funds. In addition, LEAs which are
°mating agencies must also maintain fiscal effort. This means that the LEA's per pupil
expenditwes or aggregate expenditwes of State and local funds for free public education
in the preceding year may not be less than 90 percent of tivs expenditures for tivs seem,
preceding year. This chapter examines how these fiscal reqtilrements affect the use of
MEP and State end local funds.

Etetmtaxibte&atilitatti:

Sections 1202(0)(3) and 1018 of Chapter 1 of Title I, ESEA

thiratitaffibmituniwiv

Sections 201.40 through 201.45

proftition Agabst Use of Flawk tor General AN

01. Are these circumstances k which an LEA or other wrath*, agency may we MEP
Am* to serve cMfren who we not niltratory?

A. No. Under Sections 1201(a) and 1202(a) of the Chapter 1 statute, MEP funds
may be used only for projects that are designed end implemented to meet the special
educational needs of migratory children. Moreover, under Section 201.40 of the MEP
regulations, using MEP funds to serve children who are not eligible for the program, or not
selected through appropriately conducted annual needs assessments, violates the prohibi-
tions against use of funds for general aid.

Csalimailifix

02. !Winn is conwerabilty?

A. Comparability refers to the requirement that migratory and non-migratory children
be treated consistently in the services that operating agencies provide with their State and
local funds. Under Section 201.44 of the MEP regulations, an operating agency may
receive MEP funds only if it uses State and local funds to provide services to ctildren
receiving MEP services that, taken as a whole, are at least comparable to serViCeS the
agency provides to other students enrolled in the same grade levels of all its schools.
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03. Now does en iNterating aipmy meet the comparakay ampthement?

A. When an SEA subgrants to an operating agency, that agency meets the
cimparability rewirement if it eitlyr: (1) files with the SEA a written assurance that it hes
established arKI implemented a district-wide salary schedde, a poky to ensure equivalence
among schools in teachers, administrators, and auxiliary personnel, and a policy to ensure
etRilvalence among studtmts M the provisico of cwricultan materials and instructional
mingles; (2) estthlistm end implements etch other measures for determining
compliance as the SEA may approve. These other measures might include student/
Instrtmtional staff ratios and studentfinstrtmtional staff salary ratios. In either case,
Section 201.44(c)(1) of the MEP regulations reqt*es that the operating agercy de. alop
written procedures to ensure that comparatile fiefViCes are provided and Om the
procedures demonstrate that they will permit the agency to achieve comparability.

Because the purpose of the comparability requirement is to ensure that MEP stueents
receive the same level of services from State and local funds as other students, these
operating agency determinations should be made as early as possible in the school year.

04. What k the consomme* of an weratkrg agency's bays to meet the comparabity
rerptirements?

A. Under Section 201.44(f), if an operating agercy is found to be out of compliance
with the requirements, funds are to be either withheld from tx repaid by the agency. Early
determinations of comparability will preclude an operating agency from subsequently
having to refund MEP funds due to noncompliame. In accordance with the authority for
State regLilations in Section 201.48 of the regtAations, the SEA may establish timelines for
comparability determinations and for implementing any required corrective actions.

OS. How can an agency successfs* plan to provide comparable leves of State and
locally fwided services to rriratory students If It does not know when those studwrts wifi
arrive k or keys the area that It serves?

A. By wing past enrollment information and making reasonable assumptions about
likely demographic and local agricultural and fishing conditions, agencies can reasonably
predict the manbers and grade levels of migratory students whom they will be expected to
serve, and hence the ways in which they will have to allocate State and local funds in
order to ensure comparability. In addition, Section 201.44(b)(2) of the MEP regulations
provides that an agency does not need to consider "ungLearalli changes in student
enrollment or personnel assignments that occtx after the beginning of a school year"
(emphasis added).

06. What records shoidd an wowing agency maintak to document cwrwliance with
the compwabity revirement?

A. If the operating agency files a written assurance that it has established and imple-
mented a district-wide salary schedule and policies to ensure equivalence among schools in
staff, materials, and supplies available to assist MEP and non-MEP students, it must keep
records to document that the salary schedule end policies were implemented and that
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equiveleme was achieved among schools in staff, materiels, and supplies.

If the operating agency establisaed old implemented other measures for determining
comparability that were approved by the SEA, it must maintain source documentation to
sumort its compliance with those measures. In either case, the operating agemy must
maintain armuid records documenting compliance with the comparability requirement. (See
Section 201.44(b)-(d).)

07. Mot are the Sal's reeponsffilalas mix:kinky fhe comparabrnty requkenume?

A. The SEA must monitor each operating agency's compliance with the comparability
requirement, but each SEA has the fle)dbility to determine how best to carry out its
monitoring responsibility. Proper monitoring could include reviews of the written
procedures as rewired in Sectim 201.44(c) of the regulations, reviews of records
maintekled to document comp6ance, end on-site verification that cmparable services are
provided with State and local funds to children receiving MEP services. The SEA,
howevw, is ultimately responsible for ensuring that its operatim agencies remain in
compliance with the comparability requirement. In addition, the SEA must withhold funds
or require refunds from operating agencies that fail to comply with the comparability
requirements.

"Sunokiment not Siorkmt"

08. Mat does "stwiement, not sgopkrnr mean?

A. "Supplement, not supplant" is the phrase used to describe the requirement that
MEP funds be used only to supplement and to the extent practicable, increase the
level of funds that would, in the absence of MEP fimds, be made available from non-
Federal sources for the education of children participating in MEP projects. In no case may
MEP funds be uNd to supplant (i.e., replace) funds from non-Federal sources. (For a
discussion of a variety of instructional methods that meet the "supplement, not supplant"
requirement, see Chapter VI - PROGRAM SERVICES, Os 9-14.)

09. Does the "ssipplement, not sumlant" requirement op,* to the SEA or operating
agency's use of IMP fiords to serve migratory preschool ~ten or older (*Wren who
have dropped-out of school?

A. Only if either the SEA or the operating agency has a State or locally-funded
Program to serve these children in the area in which they reside. Otherwise, there are no
State and local expenditures that MEP funds can supplement.

0.?*. Does the "sioginnent, not stopknr requirement apply to the SEA or coerating
agervy's use of MEP hods to serve risalied migratory ci*Iren or misntory difidren of
undocumented workers?

A. Yes. (See Chapter VI - PROGRAM SERVICES, Os 36-42.)
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CM. Mat speckil State and kat* hauled servftes may an operatkg agency exchide
Wien detemsking wham. * has coupled with the "suppbment, not supphint," and
conwautbilty nupsfreoants?

A. An SEA and its operating agencies may exclude State and local hmds expended for
carrying out special programs to meet the special educational needs of migratory children
when detormking compliance with the comparability and esupigement, not supplants
reqtArements. Before fmds for a State or local program can be excluded from the
determinations of compliance witb these requirements, the Secretary, or SEA respectively,
must make an advance written determination that the program meets the following five
requirements:

o all participants in the program sre migratory children with
special educational needs;

o the program is based on performance objectives related to educational
achievement that are similar to those used in MEP programs and is evaluated
in a manner consistent with those performance objectives;

o the program provides supplementary services designed to meet the special
educational needs of the migratory children who are participating;

o the operating agency keeps, and provides access to, records that assure the
correctness and verification of time requiremer ts; and

o the SEA monitors program performance to ensure that these requirements
are Met.

(See Section 1018(d)(1)(8) of the statute and Section 201.45(b) of the regulations.)

012. My may local cv State fluids expowled on such State or local compensatory
education programs be warded from deternthpations of conwlance with the "stoplement,
not ft" and comparabNty reqpirements?

A. This exclusion allows State and local compensatory education funds to be used to
further extend services similar to those provided by the MEP to migratory students without
requiring such funds to be distributed equitably among migratory students receiving MEP
services and those who do not. MEP hinds may not provide students with services that
these State or local program funds are required to provide.

013. How npWpt special State and local compensatory funds be used with MEP fords for
programs that meet the five reodrements descrthed hp 011?

A. lf, for example, an agency's MEP project provides reading services in certain
schools to migratorl students in grades K-3 who performed at or below the 25th
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peacentile on the reedkig portion of a standardized test, the State (or local) compensatory
education prowam iNght:

provide reachng mtrvices at other schools to like stuthmts;

o wovide methimatics lowvkas at other schools to m4ratory students who
performed at or below the 25th percentile on the mathmatics pswtion of a
standardized tut and/or

o provide reading services at other schools to migratory students in grades 4-5
who performed at cor below the 25th percentile on the reading portim of a
stemlardized test.

o M. tiqmot shesdd adymee datenninations of exchiskan of these special popoms *ma
conwablay be nowested?

A. Advance determhations should be requested of the Secretary or the SEA (as
appropriate) before, or as soon as pinsible during, the project year fcx which stx:h
determinations are being made so that the lot* operating agency can meet its fiscal
responsibilitkis and not incur penalties. (See Section 201.45(b) arkl (c).)

015. Men danonstrethr compliance with the maswkoment, not ~lane requkoment,
may a, °pending meow also exclude State end local funds expenckid for bilk4pal
eckication fro LEP chicken, speck! atfooatkm I imunkapped I:Wm, end offtain State
phase-in worms* descfthed ks Section 10181*(21(10 of the Chapter 1 statute?

A. No. It may only exclude these fusxls for the purpose of demonstrating compliance
with the comparability requirement. (See Section 201.45(a)(2).)

atkid221W2L(Diihri

015. To **at dm the term 'midntenance of effort" refer?

A. *Maintenance of effort* refers to the MEP regulatory requirement that an LEA's
aggregate expenditures from State and local funds on free public education in the
preceding fiscal year must be not less than 90 percent of its aggregate expenditures from
State and local funds in the second precedin fiscal year. Section 201.41(b)(3) of the
MEP regulations identifies those expenditwes that must be considered when determining
whether an LEA has maintained effort. This requirement applies only to LEAs.

017. Wan LEA already has been detemthred to be ki cmnpNance with Ow Chapter 1 LEA
pogrom's "maintenance of effmr requiroment, is it necessary for the SEA to redetwmina
that LFA's compance for putposes of the MEW

A. No. Because the *maintenance of effort* requirements for the MEP and Chapter 1
LEA program ere identical, the SEA does not need redetermine compliance. (See Section
201.17(b)(5)(iii).)
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018. Do °Naintenturce of effort" Ind sisuppkunent, not suppkure retpdoements swim the
sem purpose?

A. No. °Maintenance of efforts recaAres maintaining the total level of an LEA's non-
Federal somata's* from year to year while the °supplement, not supplant- recadrement
prohibits %aft MEP funds to replace State end local funds that the LEA or operating
gamy wotdd be vending if it did not recfAve MEP funds. (See Sectims 201.41 aryl

19. Klatt consequences, if any, *es en LEA face for hdhwe to ordnadn the rewired
levW of fiscW effort?

A. The SEA must reduce, by 50 percent, the amount of the LEA's subgrant that may
be charged to indirect costs toder Section 78.563 of EDGAR. (See Section 201.41 (b).)

020. apes the "rnOntenence of effort- torpãment apply to subsmits that the SEA
rowdies to either of Institution of higher whipsaw or othw Owego non-profit avency?

A. No. The requirement applies only to LEAs.

021. s the SEA ponnitted to wake an LEA's "maintenance of effort" reetdrement? If
so, under whet cone:Ions?

A. Yes. The SEA may waive en LEA's limainterence of efforts requirement once, but
only if doing so would be equitable because of exceptional or uncontrollable circumstances
such es a natural disaster or a precipitous and unforeseen decline in the financial resources
of the LEA. These circumstances do not include the results of tax initiatives or referenda.
(See Section 201.42(e).)

102

iY7



X. STATE ADASINSTRAMMI

The Chapter 1 statute *onto*s several new requktments that govern the SEA's
administration of the State's Chapter 1 programs, including the MEP. For exam*, the
SEA must convene a State comnftee of practitionews if it chooses to establish rules,
regigations, co' pokies for the MEP. It also must establish formal complaint procedures to
process Ind resolve complaints abow the operation of tie program anywhere in the State.
However, because the MP (mks the Otepter 1 LEA Program) is both State-administered
and State-operated, other State admbistrative rewirements affecting the two programs
differ. Lknitations on State rulenuking that agdy to the LEA program, fior example, do not
apply to the MEP urgess dm SEA chooses to dtftgate tJecisions to its operating agencies.
Likewito, the Chapter 1 statute's limitation on carryover funds does not apply to the MP.

This chapter addresses these and other 6gnificant administrative reqtArements under the
MEP.

litnititaitezdttaffilltr

Sections 1011, 1012, 1202, 1436, and 1451 of Chapter 1 of Title I, ESEA
Section 437(a) of GEPA

Eseditlialiesikewsuis:

Sections 201.10, 201.18, 201.17, 201.18, 201.23, 201.25, 201.46, and 201.47
Sections 76.560, 76.561, 76.583, 76.730, 76.731, 76.734, and Part BO of EDGAR

itatglithiamitst

01. Does the Chapter 1 statute penret States to adopt thefr own ndes ht the SNP?

A. Yes. Section 1451(a)(1) of Chapter 1 provides generally that each State may issue
rules, regulations, or policies so long as they are consistent with the provisions of the
Chapter 1 statute, regt4ations, and other applicable Federal statutes and regulations.

02. Is the State free to issue wry flies about the 1INFP that are consistent with &Wend
revdrements?

A. Yes. Unless the SEA determines that LEAs or operating agencies have decision-
making authority cm issues related to planning, implementation, or evaluation of the MEP,
the State may establish rules, regulations, or policies on any aspect of the MEP that do not
conflict with Federal requirements.

However, the SEA may delegate decisions to the LEAs or operating agencies on (1) grade
*VMS to be served; (2) basic skill areas to be addressed; (3) instructional settings,
materials or tearthin techniques to be used; (4) instructional staff to be employed (as long
es such staff meats State certifir-lon and licensing requirements for education personnel);
or (5) other essential support ser.es. In this case, such decit.ions become LEA decisions,
unless needed to implement SEA responsibilities in the approved State application or the
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MEP statute or regtAations, and the SEA may not issue nags, regulations, or policies that
limit them. (See Section 201.46(b) arxl ic)).

In acklition, a State that decides to issue rules, regulations, or policies that (Other govern
the State's MP cw interpret Fechwel reigkements must (1) formally involve a committee of
practitioners in the State rldtunsidng process; and (2) identify these rulr,s, regulations, or
pokies as State-imposed recasirements. (See Section 201.46(d) and (e).)

03. h %slot ways mist the 5E4 bweive the consmittee of pactiiionem h nriemakine

A. Section 1451(b) of Chapter 1 and Section 201.46(s) of the MEP regtaations require
the SEA to convene a State committee of wactitioners to review any wiz proposed or
final rule before %Mention, and also to ensure that the committee reviews ell =major
rules before publication, but not necessarily in a meeting. Fcw nonmajor Mos, tho SEA
might, for example, solicit responses from axiiinittes members tivough the mail or by
ttOephone. Acklitionally, if a State issues polkties, rather than regukttions, that the SEA
and operating agencies are required to fdlow, the State must comply with the same
constitation rewirements for issuing rules and regtdatims.

An SEA may Into a major rule or regulation relating to the administration or operation of
the NEP without =suiting the committee of practitioners only in en emergency, when
time constraints prevent consultatim. However, the committee must be =vaned to
review the emergency rule or regulation before it is published in final form.

04. Men is e is mNor nrk?

A. The determination of whether a rule is a *major rule° is a question of State law end
practice. Examples of major rules are guidelines or policies that either require State School
Board approval prior to either issuance or publication, or that the State determines would
have a significant impact on operation or administration of the State MEP.

05. How ere members of the committee of practitioners chosen?

A. Members of the committee are chosen under State procedures. Typically, SEAs
will select the membership. The SEA is encouraged to solicit nominations for membership
from orgenizatitms with an understanding of the MEP, as well as the culture and lifestyle
of migrant children and their families.

05. Whet modrements govern composition of the anardttee of practitioners?

A. The committee must include administrators, teachers, school board members,
parents, and representatives of private school children. Administrators include those from
regional agencies, operating agencies, end boards of cooperative educational services,
where applicable. A majority of committee members must be representatives of LEAs or
other operating agencies, stxbh as focal administrators, teachers, and local school board
members. There is no minimum or maximum number of committee members. (See
201.46(e)(3).)
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07. Must the comasfttee ofaci :swim State mks issued pdor to the
eamtmeat of the Newidas-Melfeal Amenthaents h 1988?

A. Yea. Any rules that impact the program must be reviewed by the Committee of
Prectmers.

OA May mambos; of the State Pawn *Nam Comma PAC) be ammbem of Me
commktee ofes.ss?

A. Yes. Skice the convnittee must inchxki parent representatives, it may be
appropriate to have State PAC members join the committee of prectitiontws. However, the
State PAC =mot be used as a substitute for the committee of practitioners. The
committee serves a broader purpose and its monbership differs from that of the PAC in
that it incksdes operating agency represenkatives who represent local educaticm concerns
and the Mterests of local owning twencies.

09. May the IMP mei the Chiptw 1 LEA pmgram use Ow same cmmoilttee of
pmetftlaners?

A. Yes. The SEA MEP may use all or part of a committee of ixectitioners that has
been empeneled to review ruhls or policies fcw the Chapter 1 LEA Program although, for
purposes of reviewMg NEP rules or polkies, committee members should tow familiarity
with migratory children and the migrant education program.

Where committee members reviewing MEP rules or policies are also members of anothi
Chapter 1 program's committee of ixactitioners, the SEA also shotAd ensure that they
imderstand that the administration und operation of the MEP is the SEA's
responsibility, not the LEM; as in the Chapter 1 LEA program; arEl fa that decisions about
rules end policies are made at the SEA level unless delegated to the local operating
agencies.

BefilloattattulliktikthUtatizz

010. Now i s Me SEA pMd for ea costs of admkisterMg the Chapter 1 programs,
inchsthw the PIEP?

A. Each year Congress appropriates approximately 1 percent of the total ammint
appropriated for the Chapter 1 programs to pay the State for the costs of administering
the programs. Under Section 1404 of the statute, each Stvte receives 1 percent of its
total allocation for the programs or 8325,000, whichever Is greater. (Appropriation
statutes may, as they did fix fiscal years 1990 end 1991, provide a minimum amount
greater than the $325,000.) An SEA must use these funds for its State-level
administrative costs.

011. liqrat typos of AMP achlthistative costs glint be paid out of the 1 percent
ackidnistrathm hmds?

A. MEP flirt's may not be used to pay for general administration of the program; any
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admidstrative costs that ere common to eV Chapter 1 programs must be paki from
Chapter 1 State Ackninistration fields tx State ftmds. Such costs include the foftowing:

o deskri and distribution of forms required to operate the program, such as LEA
applications, perfornunce and finamial reports, ard evaluation reports;

o processing of project appfications (but not recessarily the costs of reviewing
them for complimce);

o review and egg nation of reported date;

o mcmitoring of projects for fiscal compliance with the requirements of EDGAR;

o maintenance of fiscal control and accounting procedures; and

o dissemination of information.

The SEA must comply with the recordkaaping requirements in Section 80.42 of EDGAR
regarding expenditure of the 1 percent administrative funds. (See the Recordkeeping
section of this chapter.)

OM Met Abode of ednArishative costs incioved et the SEA level con be paid with
funds?

A. VVhether or no: the SEA decides to conduct all or part of the program itself, Section
201.48 of timi regulatiots permits it to use MEP funds at ttwi SEA level to perforn those
administrative functions tint are unique to the MEP or that afe the same or Omilar to those
performed by LEAs in the State under the Chapter 1 LEA Program. In addition, if en SEA
retains operational respossibility for the MEP, it may use MEP funds to pay for those
activities that otherwise would be conducted at the operating agency level.

klihntS2111

011 Mey &knot costs be charged to the kW?

A. Yes. Indirect costs ere allowable at both the State and operating agency levels.
(See Section 201.23(b) and Sections 76.560, 76.561 and 76.563 of EDGAR.)

014. What b an ine&ect cost;

A. Fiscal accounting procedures classify the costs charged for ell program components
as either "direct costs" or *indirect costs.- These terms have precise meanings in terms
of salary, materials end supplies, equipment, utilities, and other kinds of expenses (woost
objectives") for which program funds may be charged.

Indirect costs are those that (1) have been incurred in the course of pursuing a common or
joint purpose that benefits more than one cost objective; end (2) are not readily assignable
to those cost objectives without an effort that is disproportionate to the benefits of doing
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so. Tim differ fron &act costs which, because ttwy can be identified specifically with a
particular cost objective, may be chtwpd *reedy to a partkxgar grant or contract. Wile
any cost conceivably cotgd be tharged to either a direct or indirect cost, those that might
be charged to the MD most riadily as inthrect costs include costs fet electrk:ity, janitorial
service, refriptratm space, central computer use, and the air conditioning that an SEA (or
operating agency) incur to operate a buildirv in wtgch many programs are admirgstwed.

To determine the ma. that an agency may charge to its NEP grant at indirect costs,
the away atylies en 'indirect cost rate° to the total of its program expenthttres. Under
Secticet 76.551 of EDGAR, ED &corm)* a rate for any SEA wishing to charge indirect
costs to its MEP grant. Elm SEA, cm the basis of a plan that ED approves, then approves
an indirect cost rate for each operating agency that requests it to do so.

016. Do AMP raqukomants kit the size of mercies' inekect cost sates?

A. Yes. Secticms 201.2 of the MEP regidations end 76.563 of EDGAR provide that
both SEA and subgrentees must apply a restricted indirect cost rate for their MEP grants.
The "restricted" rate is lower than the general "unrestricted" rate because it is based on an
exclusion of certain agency-wide costs that, because of the °supplement, not supplant"
provisim cannot be charged to MEP funds. Sections 75.564 -75.568 of EDGAR describe
how these restricted rates must be calculated.

016. 1 s the, fp a Omit onthe amount of State admkgstratkn finds Met mey be charged for
imfrect costs?

A. Yes. Sections 201.23(b) of the MEP regulations and 1404(b) of the Chapter 1
statute prohibit an SEA from using more than 15 percent of the total of its 1 percent
Chapter 1 administrative fwvds for indirect costs.

SidismiLdlussa

017. Whet are the SEA'S basic responsilOties for operatkw the MEP?

A. Section 1201 of the statute provides that the SEA, upon approval of its application,
is entitled to receive a grant to establish or improve, either directly or through operating
agencies, education programs for migratory children of migratory agrictgtural workers
which meet the requirements in Section 1202 of the statute. The SEA may subgrent the
MEP's operations to LEAs or other operating agencies, and it has sole authority for
determining which operating agencies, if any, are (mid to operate the program. However,
the SEA is responsible for overall administration and operation of the MEP in the State.

If the SEA chooses to operate the MEP through subgrants to local agencies, it must ensure
that those agencies comply with all applicable statutory and regulatory requirements. The
SEA`s approved application to the Secretary must contain an assurance to this effect, and
the Department awards MEP funds to the SE partly on the basis of this assurance. (See
Sections 201.11 (b)(4) and 201.18.)
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018. if t h at SEA ciaoses to wont* the kW throa0 local wank" agencies rather then
Away, with sisal agencke iney ft stegrwit?

A. Tlu operating agencies eligible to receive a subgrant fro'n the SEA to operate local
migrant edwaticm wojects are LEAL mitotic agencies, or nwprofit private agencies. (See
Section 201.3.)

019. Mat k sadynant?

A. A subgrent is an award of financial assistance, in the form of funds or property,
made by the SEA, which is the grantee, to the operating agency. (A *grant" is tm ewerd
of financial assistance by the Federal govmment to an eigible recipient). nis is the case
reprcliess of the label that the SEA places on the award of financial assistance to the
operating agency. (See Section 80.3 of EDGAR.)

020. Mat want en SEA do beim* wairkw a subspautt to an wanting agency?

A. The SEA first must approve a subgrent application that the operating tmency
Remits to the SEA. An SEA may approve a woject application ally if it (1) contains the
inftwmation required by Section 201.17 of the MEP regulations; and (2) 4 consistent with
the content of the SEA application that ED has approved.

The SEA also mot determine, if the operating agency is an LEA, either that the LEA has
met the requirements for maintained fiscal effort in accordance with Secdon 201.41 of the
REP regulation, or that the LEA's subgrant includes the required reduction in the amount
of irwlirect costs that de LEA may charge to MEP funds. (See Section 201.18(a) and the
section cm Mainteneme of Effort in Chapter IX MIGRANT EDUCATION PROGRAM
FISCAL REQUIREMENTS.)

021. is any LEA or other operathrg agency wade to receive am, MEP subgrant?

A. No. The SEA, at its option, can operate the MEP directly or through subgrants to
operating agencies. The SEA determines which agencies or LEAs, if any, should receive a
subgrant to operate migrant education projects.

022. How thas w wrathy/ agency apply fa w a subgrent?

A. An operating agency that wishes to operate en MEP proiect must submit an
applicaticm to the SEA. The application should be specific enough to allow the SEA to
determine if the proposed proymt will satisfy the applicable requirements in the statute,
MEP regulations, and the approved SEA application. After approving a subgrant
apprcation, the SEA must ensure that the operating agency's MEP project continues to
comply with provisions of the approved SEA applicatim. The SEA should effect
subgrantees to amend any multi-year applications so that they are consistent with changes
or amendments in the approved SEA application.

108

I 13 11110



CA= Mat specific infennetion matt m wrathy *spew provide in its pnVect
applicialen?

A. Unckw Section 201.17(b)(1), (2) and (5) of the MEP regulations, an application must
inchAt information that is consistent with the SEA's approved apigicatim regardirv:

o the operatft agency's separate annual assessments of the educational nee&
of its currently and formerly migratory clOdren:

o the selection of children with the greatest needs to be served (conigstent with
the service priori** k Section 201.31);

o a description of the local MEP project to be conducted and how tun project
will meet the general instructional program goals the SEA has establisind.
"fhb description must contain:

a separate summary of the proOct's conponents that are desigmid to
meet the umnat needs of the currently migratory children expected to
be served; end

en estimate of tts number of currently migratory children exPooted to
participate in each component

o a description of desired outcanes in terms of basic and more advanced skills
that participating children are expected to master, and related support
services the operating agency will provide;

o a budget for the expenditure of MEP funds that, to the extent possible,
separately summarizes the estimated costs of proOct components that would
benefit the currently migratory children the agervy plans to serve; end

o information the SEA needs to ensure that

the operatimi agency's project comports with activities described in
the SEA's approved application;

the operatimi agency complies with all required assurances regarding
adherence to general program requirements (see 024 below); and

the operating agercy, if it is an LEA, has maintained fiscal effort in
accordance with Section 201.41, if such information is not otherwise
available to the SEA.

024 A, adrition to the infonnetkon aleacrilted above, whatassurances must an operatkv
army provith ht its project eppication?

A. Under Section 201.17(b)(3) and (4) of the MEP regulations, an operating agency's
project application must include assurances that:
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o its projects will Meet the requirements for parental hwdvement in Section
201.35 and the general prow= reqtarements in Section 201.36 of Ow MEP
regulations. These general irogram requirements are that

consistent with the service priorities, children selected for servims
are those with the greatest need as determined, to the maximum
extort possible, using the educatioval criteria required by Section
201.32 (annual needs assessment);

the special educational needs of these children are sufficiently
specific to permit the operating agency to concentrate on meeting
these needs;

the size, scope, and quality of programs and projects We sufficient to
give reasonable promise of substantial progress toward meeting the
needs of the children being served:

the results of evaluations are used to improve the provision of
services to eligible migratory children:

services ere provided to all significant concentrations of eligible
migratory children enrolled In private schools, consistent with the
service priorities in Section 201.31 of the MEP regulations, end in
accordance with the basic objectives of Section 1017 of the Chapter

1 statute (See Appendix F of the manual.):

time and resources are allocated for frequent and regular coordination
of the curriculum under the MEP with the regular instructimal

program; and

for children with disabilities or children who are limited English
proficient, that (1) there is maximum coordination between the MEP
and other services that are provided to address children's disabilities
or limited English proficiency, and (2) these coordination activities are
designed to increase program effectiveness, eliminate duplication, end
reduce fragmentation of services for migratory children.

In addition, the operating agency's application must contain the following:

o if appropriate, an assurance that the agency has established procedures to
ensure comparability of services as required by Section 201.44; and

o the assurances required in Section 436(b)(2) and (3) of GEPA relating to fiscal
control and fund accounting procedures.
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025. Ara those ISSNIONCIN necessery if misted aeth*los ere dearared eisewhwe h the
warden?
A. Yes. As noted above, under Section 201.17 of the MEP regulatims these
assurances must be included in the operatkw agency's appOcatim, jog tin apigication
must contain information that the SEA needs to enswe operatkv agency compktnce with
reord to the assurames.

026. Must the waft agency's mdication consider the avalirdaty of hinds or
services from othw sources Wren roquestiag funds to mstport palaces?

A. Yes. If folds or services are evailalge from other sources, the expenditure of MEP
fwids would not be "necessary and reasoned* for the proper and effichutt ackniMstration
of the grant program,* and so would not constitute allowable costs under Section
201.2(a)(5Hil) of the NEP regulations, Section 80.22 of EDGAR, and Office of
Management and Bucket (OMB) Circular A-87. Furthermore, to the extent that certain
services are already available from State ix local ftmds for children not receiving MEP
swices, failure to make Owe services avallabk) to mig.atory children participating in MEP
projects wcKdd violate the *supplonent, not supigenta requirements in Section 20143 of
the regulation& Also, since *posting agencies must consider hods or services available
from other sources in developing their needs assessments (Section 201.32(a)(8)), such
funds or services also must be considered in developing the roject proposal described in
their subgrant applications under Section 201.17(b)(1).

027. Amid the °pruning agency's applicatkrn describe the funds and servkes that aro
avierNe from other mimes?

A. fee. The SEA needs this information in order to properly determine the size of each
operating agency's subgrant. (See 040 and 041 of this chapter.)

026. What is the effect of the SE4's approval of a subgrant application?

A. Once the SEA approves a subgrant application, the operating agency is required to
administer and operate its project in accordance with its application and any amendments,
and in compliance with all apPlicable Federal laws and regulations.

029. May an operating agency impose to revond to a cdtical need of affront*
migratory dafren if that need kr not addressed hi the approve d SEA application?

A. No. A subgrant application must comport with the provisions of the approved SEA
application. The operating agency has no authority to expend MEP funds cm activities that
are not addressed in the SEA's approved appliceon. If for some reason, the SEA
applicaticn does not authorize the local operating agency to meet the needs of cwrently
migratory children, the SEA's application must be emended so that the SEA (end its
operating agencies) receive permission to do so.
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OM May an SE4 oho condkianaigspowd to en LEA' s Nsplication that Apes not meM ell
of the nsqukements of the atiftle and regulations?

A. No.

031. Wm must be Involved in the development of a miswent sped:aeon?

A. An operatbig erincy's application, and anl updathg amerximents, must be
developed in consultation with parents and teachers of participating chktren. RN projects
that extend for the duration of the school year, this requirement includes specific
cixokitatial with tha local PAC ki the development of the project, incluthng how any
existing prokicts should be modified in view of the results of the project's evaluation and
current needs assessment data.

The operating agency should also consult, as appropriate, with principals, regtdar school
teachers of migratory students, early cliklhood specialists, librarians, aid pupil services
personnW.

032. May two or mono LEAs enter ksto a cowmen ammgement to aNsly for a Chapter
1 MEP ssdpfpant?

A. Yes.

03,1 Sqto desigm the paieig application forms that sm wowing agency must use when
epplOng for a miFent ethication project?

A. The SEA is responsible for all aspects of the application process, blending design of
project application forms.

034. WM As the ~ham privet pedod that m application may cow'?

A. An operating agency's application may cover a project period of not more than
three fiscal years. However, the SEA may establish a shorter project period.

035. Dow tine SEA's wrowd of J mild-year appkation entitle the opemtkg agency to
bffill funds after the Mat year?

A. No. The SEA's approval of the appkation entities the operating agency to a
subgrant only for the first fiscal year. Even if the SEA wants to continue to fund the
project in succeeding years, an mural update must be submitted for each succeeding year
of the project. (See Section 201.18(b).)

036. If the mmtber N. needs of children to be served so the Novices to be provided
chews slimftkantly after the omitting agency's multi-year swpkation has been
approvect cam ft canthwe to twat* in &tuns yaws without retAshig Its appOcation?

A. No. The operating agency must update its project application on an annual basis.
That update must include the following:
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o a description of any siwificant *Noyes in the number cff needs of children to
be served or the savices to be providul;

o maktenence of effort date (if not otherwise evailatie to the SEA), if the
operatim agency is an LEA;

o a buclpit for thq experulittae of Chapter 1 MEP funds; and

o other information that the SEA may reqinst.

(See Section 201.17(c).)

037, Mat constkutes the bind of "significant cinonge" that wakes an foliating agency
to wan* en updating Innenthnent to the applicagen?

A. SEAs and operating agencies have discretion in determining what constitutes
usignifictmt changes in the number or moods of children to be served or the services to be
provided." Some examples of "sigMficant changes* might be thaw that require btxiget
modificaticm, sudi as a large, ralAd imd unanticipted Influx of eligible ctOkken; or maOr
changes in program services, such as a chow in the subject areas offered or the grEle
levels served by a program. Other changes in program services, such as a chcmge in !Imo
of the instructiontO materiels used, might not be considered a *significant change* unless it
substantially affected the operatMg agency's MEP budget. (See Section 201.17(c)(3).)

filikkiliftiLAMMEI

038. Who is responsbie for thsteankang the amount of a subrant to tut opetatkkg
allincy?

A. The SEA has sole responsibility for determining amounts of subgrants.

039. May theSEA cfisttibute finds to an operatkw agency sciWy o n the basis of the
wither of n*gratimy chikfren resickg in the area it svM serve?

A. No. When determining the amount of a subgrant to an operating agency, the SEA
must distribute funds based on the requirements in Section 201.25 of the MEP
regulations.

040. How do the requfremwts h Sectko 201.25 Rasura that the SEA cfistrThutas
funds in ways that sive Hat consicAwation to the needs of all parent* negratory chafren
in the Sate?

A. Under Section 201.25 (a) and (b), the SEA must first consider the relative needs of
AlljugultingAggiska in the State that would operate an MEP project in either the regular
school year and/or Ow summer in terms of

o the number of currently and formerly migratory children with identified special
educational needs who reside within the area served by the operating agency
in sufficient concentrations to warrant implementation of an MEP project; end
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o the nature, scope, and coat of projects designed to meet V* needs of
amen* migratory children as described in the operating agency's

Then, before distributing any MEP funds to pay for services to formerly migratory children,
the SEA must enswe that each oprwating agemy's subgrant win be enough to address the
unmet needs of all significant concentrations of currently miweitcry children (and formerly
migratory children in significantly greater need) residing in areas the operating agency
lierVes.

041. Amon*, thattheSEA has ektonnined that eacb indirceir wN be woe. to
suispwt wpanpriate ototivftlu for al algstllIcont concenbedons of =MN* InIgratory
Mitten end Mose formerly Winnow chi/then kt significandy greater need don the
wrest* ~ivy chitheit. bow does the SEA determine On ectutd mount of each
open*" wieners sublime

A. Once the SEA has determined that erwh operating agency, whether operating a
regular term or summer term proNfct, will have sufficient ftmds to meet the needs of
cwrently migratory children cwi a statewide basis, it then determines the size of each
subgrent, usim wocedwes it deems appropriate, based on

o the total number of migratory children who either (1) are expected to be
served by the project; or (2) ere expected to reside in the area served by the
agency that operates the project;

the nature, scope, taxi cost of the proposed pro*ct;

the availability of funds and services from other sources; and

o any other relevant criteria developed by the SEA, consistent with the IKWVICe

priorities in Section 201.31, including the SEAls priorities concerning ages
and grade levels of children to be served, areas of the State to be served, end

types of services to be provided.

Thereforo, once the costs of both regular term and summer term projects for currently
migratory children are fully considered, and provided that MEP funds are not used to
duplicate services already available end are used for reasonable and necessary costs of the
program, the SEA may distribute funds based on a head count formula.

042. May en SEA we separate operating agency axpEcations for respdar school year and
for simmer school ingiects so that it can datennke the cost of servklg currently migratory
children durkg the rummer more effectively?

A. Yes. The SEA is free to establish whatever application process it wants to fund

operating agencies.
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DU. Must sr SE4 adopt prooesimma for resolvir, oompisints about Wm way b which the
States b °proud?

A. Yes. An SEA is required to Wept written procedures for receiving and resolvim
any complaint that im SEA or *peril:Mg agency is violating a Federal statute or regulation
that applies to the NEP. These written procedures must include procethwes for reviewing
an appeal to a decision of im °pirating agency eM for colducting an independent
onsite investigation of a complaint, if the SEA determines that one is necessary. (See
Section 201.47)

CNA Aro thane weft issues that the =wheat pnmechwos most witheas?

A. Yes. At a mktimum, the SEA's complaint procedures must In:tuft the followft:

o a time limit of 80 cakfter days after the SEA receives a complaint to carry
out an independent an-site investigation and to resolve the complaint;

o en extensicm of this time limit only if exceptional circumstances exist with
respect to a particular ctunplaint; and

o the right to request that ED review the SEA's final decision.

045. Mat must be inehnied b a comphdnt to the 564?

A. A complaint must incloie (1) a statement that the SEA or operating agency has
violated a recnArement of Federal statute or regulations that applies to the MEP; and (2) the
facts on which the statement is based.

Eetniztizenilanicaft
045. thickw what authority *es IED monitor State hEPs?

A. ED monitors programs under the general administrative authority of the Department
of Education Organizaticm Act. In addition, Secticm 80.40 of EDGAR specially permits ED
to make site visits es warranted by program needs.

047. Whet areas may a Federal Nowell, nwiew cover?

A. ED's review of a State's MEP normally will be conducted at both the SEA and
selected operating agencies and typically will cover three areas:

o compliance with applicable Federal laws, rules and regulations, and with the
approved State plan;

o identification of exemplary programs end projects; and

o potential need for technical assistance.
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048. Noy EDU ptognom monftess die an SE4 for non-conwiance ut#0 MW roqukemente
or the slimmed Stab pbn?

A. Yes. The SEA, as the grimtee, is responsible for implementkig its grognun as
approved by W. Any failure to acliwwe to the provislims of the approved State plan may
expoie the SEA to a finding of noncomplime. Thki couki result ki the need for either
corrective mtkin or a monetary refund. (See Section 452(e) of CEPA.)

Findims by reowarn moritihrs involving the MEP at any Wel of the State program cite the
SEA. Singerly, ED looks to the SEA for any problems of noncompliimce at the State or
local level.

049. Must two SEA ;nether all rant and miasma' sctivlies?

A Yes. Under Siwtion 201.11(bH4), an SEA must provide assurances to ED that its
subgranteee corn* with all aprilcable statutlxy and regiAstory requirements. In this
regard, Section 80.401s) of EDGAR 111**011 that grantees v...monitor grant and subgrant
sucoonel activities to tome compliance with applicable Federal req*ements and that
perfamance goals are being achieval.u. This provision also remnres SEA grantees to
manage the day-to-day operations of subgrant activities and to mixiitor each program,
function or activity of ths grant. Tin SEA shotAd monitor, for compliance with Federal
statutes ind regulations, any applicable State rules and policy, needs assessment findings,
the approved State plan and subgrant application, and tlxi SEA-approved operating agency
agreement. To do so, SEAs are encouraged to conduct a systematic review of all MEP
activities on a regiAar basis. Monitorkig Instruments should be sufficiently comprehensive
to determine whether subgrantess have mixis ixogress toward meeting aft approved
project objectives.

059. How often shou Id en SEA 'screw r owe*, agency prefect o in site?

A. As often as the SEA determines is ninded to ensure that grant and subgrant
activities comply with MEP requirements. Thus, if the SEA has reason to believe that or*
or more operating agencies are not adequately implementing their projects, it should
monitor them more frequently. it is reasonable and appropriate for an SEA to schedule
morOtoring reviews prior to the award of new subgrants.

basizwint

051. May ege*nent be purchased with Chapter 1 kW &yds?

A. Yes. Under Sections 1011(0)(2) and 1202(eH3) of the Chapter 1 statute and
Section 201.48(e) of the MEP regulations, an SEA and its operating agencies are permitted
to use MEP funds to acquire equipment. Before doing so, en SEA must determine that (1)
the equipment is reasonable and necessary to operate its MEP effectively; (2) existing
equipment it already has will not be sufficient and (3) the costs are reasonable.
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C152. Mut procedures govern disposkien of equbmsent purchased with AMP funds?

A. A State's procedures concerning dispositicm of equipment govern the disposition of
MEP awipment, rawness of whether the State is following Part 80 of EDGAR or
apt:dying its own procedwes for fiscal control and fund eccountalAity undo' Section
201.2(a)(5). Section 80.32(b) of EDGAR nog= that a State dispose of eauipment in
accordimce with State laws and procedwes.' The State also may adopt, as its State
procedures, the OPposition proviakins In Sectica 80.32(e) of EDGAR.

M. Maw on SEA or °weft agony recovers hinds from the et* of equipment or
Mai property pwohesed wkit MEP hack may those fun* be retained by that agency?

A. A State's procedures govern the disposition of MEP equipment and real property. If
Stets has deckled to adopt the provisions in Section 80.32(e) of EDGAR as its State

procedures, the SEA and its operating agtmcies may retaki, sell, or otherwise dispose of
eqiipment with a current per wit fair-market value of less than $5,000 with no further
obligation to the Federal government. If tin eogpment has a per unit value of more than
$5,000, Section 80.32(0)(2) requires thine agencies to compensate the Feckwal
goverment. Simlarly, Section 80.31(c) requires the SEA or its operating agencies to
compensate the Federal government If it disposes of Mg property purchased in whole Of in
part with ?MP fwids.

A State may also adopt other procedures for ifisposing of MEP equipment and property.
For exam*, a State may estalgish a threslugd lower than the $5,000 amount established
in Section 80.32(e). In addititm, instead of retwning the iroceeds to the Federal
government under Sections 80.31(c) and 80.3200(2), a State may expend, or permit
operating agencies to expend, those proceeds for the MEP program.

OS& Mat home= to equOnent pwchesed with IMP funds wimn it is no knger needed
for MEP activate?

A. Because the MEP is State-operated, State procedure may provide that, when a
subrantee reports equipment as no longer needed at that project, the SEA will offer the
equipment to other subgrantees to use in their MEP projects before deviering it surplus.

For equipment actually declared surplus, if a State applies Part 80 of EDGAR, Section
80.32(C)(1) provides that, when equipment is no longer needed for its original purpose, it
may be used for activities currently or previously funded by other Federal programs. If
there are no such current activities, the SEA should apply the State's disposition
procedures.

1255. How can an wrathy army increase its thuribffity to use equipment pachesed
with MP fonds?

A. An operating agency has several options available to increase flexibility in using
MEP equipment. For example, when an operating agervy is permitted by the SEA to
purchase equipment with MEP funds, it may share the cost (or the SEA may require it to
share the cost) with other Federal, State, or local programs that will also make use of the
equipment on a proportional basis.
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Likewise, en *mating awcy that wishes to use NEP smApment in non-MEP nativities
may pay a reasonable user fee to the MOP program for the portion of time the equipment
is used in non-NEP sotivides. Further, en operating agency may use MEP todpment in
non-MEP activities without payktg a user fee or sharing costs ki accorckuve with the
stantkrds deacribmlin Question 56 Wow. AdditionMly, an operatim agency may take
hIto maideratim, when it thictickis its **Anent needs under MEP, whether Wien
eqsdpmente.g., LEA-ftmcksti adult eckscation equipment used at nightwoWd be available
for MEP use dtutv the day.

056. Are Owe efresennwees sad" mdatb AMP equipment may be used hi nee-AWP
scarabs widow prying a user foe to sharing costs?

A. Yes, subject to the sterxlards described below. Under Sectices 1011(8)(2) and
120240(3) of tits statute, an operating agency may use MEP funds cmly for programs and
projects designed to meet the special educational reeds of migratcwy chlicken. Any
equipment purchand with MEP ftmds must be reasonaift and necessary to implement a
properly designed woject for migrant children. ED recognizes, however, that under some
circumstances, etgipment wrchased as pert of a properly designed MEP project may,
without constituting an improper expenditure, be used tm a less than f1A-time basis. If
that eqdpment could be made available for other educational uses without interfering with
its we in the MEP project or significantly shmtening its useful life, the Department would
have no obkoction to tho non-MEP use, given the fact that it would otherwise be idle.

anis guiderwe is consistent with Section 80.32(c) of EDGAR, which allows equipment to
be made available for WO on other projects Of pogroms currently or previously supported
by the Federal government, 'providing such use will not interfere with the work on the
projects or program for which it was originally acquired.- The guidance is also consistent
with parallel flexibility afforded to institutions of higher education, hospitals, and rgnprofit
organizatims in Section 74.137, which permits shared use of equipment purchased with
Federal furxls in non-federally funded, as weN as federally funded. Projects- Because a
State may adopt its own procedures for use of MEP equipment (see Sections 201.2(8)(5)
of the MEP regulations and 80.32(b) of EDGAR), it could adopt the flexibility in Sections
80.32(c) or 74.137, even though those provisions do not otherwise apply to Chapter 1
programs.

The guidance set forth below assists in ensuring that limited use of MEP equipment in non-
MEP activitieu does not interfere with the MEP and is consistent with the MEP statute and
regulations.

An operating agency that decides to use MEP equipment in non-MEP activities on a part-
time basis must do so in a manner that wotects the integrity of the equipment as an MEP
expenditure. Accordingly, the operating agency must ensure and document that:

o the MEP equipment is pert of en MEP project that has been properly
designed to meet the special educational needs of migrant children;

o the equipment purchased with MEP funds is reasonable and necessary to
conduct the operating agency's MEP project, without regard to use in non-
MEP activities;
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o the project has betei ftsigned to make maximum approprkfte use of the
equipment fts MEP wposes; end

o the use of the equipment in nim-MEP activities does not decrease the quality
or effectiveness of the MEP services provided to migrant cidldren with the
eigdpment, int:rinse the cost of using do equipment for providing those
urvices, or rest* in ttwo exclusion of MEP children who otherwise would
tow been We to we de eq*ment.

The SEA and its operating agencies should be judicious in applying time standards. The
Secretary wM presume, without actual eviderme to the contrary, that the standards have
been mat aml that use of MEP equipment in non-IVEP ectivities is wooer if ttuit use does
not exceed 10 percent of the tim the equipment is wed in MEP activities. However, we
above that amount in non-IMP activities is not necessarily improper if the atandards are
met on a case-by-case basis.

The following examples illustrate some situations in which MEP emipment may be used in
non-MEP activities:

o Computers pwchased with MEP fumls are used full-time during the school
day but are idle during evenim hours end mad be beneficial to adult
education classes or pariaft traiidng classes that meet twice a week. The
use in these classes woukl not be extensive and therefore would not
significantly shorten ihe useful life of the equipment. Under these
circumstances, tin MEP commers may be used for the adult education or
parent training classes.

o MEP computers that are pert of a properly designed MEP project are being
used fdl-time except for one period each school day. The proper amount of
computer equipment was purchased for the MEP project and the MEP project
cannot be redesigned effectively to use the computers in every period.
Under these circumstances, the MEP computers may be used, for example,
for State or locally funded compensatory education activities during the
period they ere idle.

o Ten listening centers were purchased with MEP funds and are used regularly
but not cixitinuously in the MEP project. The MEP project cannot be
designed effectively to use the centers more frequently. The listening
centers are used in an extracurricular foreign language program for periods
of time averaging 10 percent or less of the time devoted to MEP. If the
useful life of the centers is not significantly reduced, the centers may be
used in this manner.

The above examples are predicated on the assumption that the equipment was a
reasonable and necessary part of a properly designed Chapter 1 MEP project. An
operating agency's project would be improperly designed if, for example, excess MEP
equipment was purchased so that it could be available for non-MEP use, or if non-MEP use
was considered in the decision to purchase MEP equipment. Essentially, purchase of MEP
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inuipment must be mode solely on the basis of the nook; of the MEP program, end non-
PMP use of that equipment may in no way harm the operating agency's MEP project. To
enuse proper Lae of MEP equipment, the SEA shoW revkiw, approve, and magus
operating agerxiy use of MEP equipment in non-IVEP activities.

Ion!
057. May ma SEA motheeka the use of AMP funds for Mewl and centomme costs?

A. Yes. MEP funds may be used if the travel and conferences ere specifically Mated
to the MEP pojects and not to the general needs of the operating army or LEA. six' are
reasonal* eV necessary.

essitatisilaa

058. Whet records must the SE4 end its substoes keep unckw dm AMR

A. The SEA end its subgrantees Must keep records that fuNy show:

o the amount of funds Lmder tl* grant or subgrant;

o how the SEA ix subfirantee MOS the funds;

o the total cost of the project

o the share of that cost provided from other sources: and

o other records to facilitate an effective audit.

In addition, the SEA and its subgrantees are reqtnred to keep records to show its
compliance with program requirements. (See Sections 76.730 and 76.731 of EDGAR.)

059. Whet kin* of sped* mewls shalt*/ en SEA o f Its adognmtees maktnin?

A. SEA or operating agency records should include, but not be limited to, the
following:

o fiscal records that are up-to-date ami reflect sound accounting principles,
inclicate disbursements of MEP funds on a separate basis from other funds,
and meet the recordkeeping requirements in Section 437(a) of GEPA;

o the State's written administrative and fiscal procedures, if Part 80 of EDGAR
is not adopted;

o records to show the members and activities of the State committee of
practitioners;
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o records to show the members and activities of the State land local) parent
advisory camclio (and other parentiO involvienent activities):

o time distribution reawds to support ths thstribution of costs for staff whose
salaries come from more then orw soma;

o Certificates of Eligibility;

o conparability end maintenance of effort data fcw each operating agency imd
LEA, respectively, receivim en MEP subgrant

o evaluation reports from operating agencies, which mot be saenitted ma less
thim once every ttwee years;

o the State evaluation and evidelcs that ths SEA has made public the results
of its State evaluation;

o the apgwoved application for each operating agency that is implementing an
MEP Project, icrliodeV aPlx0ved annual updates for multi-year applications
and amendments that cover changes in projects;

o information that promotes or documents comproanca, such as monitoring
standards, practices, procadwes, activities and mats; policy guidance;
State regtdations; standards, procedwes and guidelines for approving
applications; and audit reggmts;

o information cm the numbers end types of eligible migrant children who reside
in the Stets for a part or all of a calendar year, if Oda information is not ftdly
and accurately maintained in the MSRTS, and ths State and local
assessments of their needs; and

o evidence of full and prompt transmittal of children's health and adtacation
records to the MSRTS.

060. Far how long must the SEA Of operathrg agency ~Wok MEP monk?

A. Generally, records must be maintained for five years after the date the grantee or
operating agency submits its last expenditure report for the period in Question. (See
Section 80.4204(4) and Cc) of EDGAR.)

061. Mat records are necessary to support the salary costs charged to ANY funds for
int wwkryse who, under Seam 201.49 of the NIP residittlons, has MEP duties tut ako
has other nort-A6P responshithos?

A. If the State applies Pert SD of EDGAR, which referemes the cost principles in OMB
Circular A-87, the grantee must maintain approwiate time chstribution records. Actual
costs charged to each program must be based on the employee's time distribution records.
If the State applies its own procedures rather than the procedures in Part SO, the records
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must demonstrate any eqtAtable distribution of time end effaxt that meet the three criteria
in Section =1.210)15). For hatructional staff, inch:ding teacthers arxi instructional sides,
close schedules that specify the time that such staff members devote to AMP activities
may be used to dononstrate compflance with the rectdrement fty time distribution records
as long as there is corrobwating evidence that the staff members actually carried art the
schedtdes.

M. Do Mimi afield: hove Wit of access to Wok! MOMS of a pronto. or
autipwrtoo?

A Yes. Section 80.42(e) of EDGAR provides that, flw purposes of audits,
examinations, excerpts, md tromstwipts, ED and the General Accamting Office, or any of
their authorized representatives, have the rOaht of acme to any books, doctanents,
papers, Of other records of grantees and subgrantees that are pertinent to the grant
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XL EvALUATICW

Natant Education Program evaluation ruidrements address the mandate in Sections 1019
and 1202(8)(S) of (Thapter 1 for program accomtabllity. Effective evaluation provides
blfwmation on program outcomes, selected chanwteristica of the aceikimic achbovement
of mitrant stuthmts, and the needs of mhyant children old yoLth. Additionally, it mists
local and State agencies to(l) determine the effectiveness of till* programs; (2) bnprove
thek program chiming by identifying woes in which chUren may need different MEP
services; and (3) identify areas for wow= imwinement.

This chapter addresses these and other aspects of evaluation under the MEP. it is
designed windpally to tuishit State and local inject administrative who may need
clarifications of technic& information in this area.

Sections 1019(b)(1), 1202(8)(6), and 1435 of Chapter 1 of Title I, ESEA

Banatecie.Bigmftnattv

Sections 201.36(c), end 201.51 through 201.56

&wad

0 1. Mat, k general, en the MP requimnents fir evehotkIns?

At least once every three years, each operating agency must evtguate students who
participate in the instructional or suppovt-service componimts of its MEP projects in terms
of the desired outcomes contained in its approved appllcation. In addition, depenaling on
the type of project, student achievement met be measured either through the results of
normed achievement tests or other objective measures of performance. For students in
second grade or higher, this evalustkm must conform to basic technical standards. SEAs
must ensure emit these evaluations are conducted properly, and that they obtain the
information they need both for the State evaluatim reports that must be submitted to the
Secretary every two years end for their annual performance reports.

02. Who hots resperft for ~heft the MN

A. Both the SEA and its operating agencies have evaliation responsibilities. The
operating agency must conduct a local project evaluation. The SEA must ensure ttwit the
operating agercy condicts the local evaluation properly, and must prepare end make
public a biennial evalusticm of the State wogram that is submitted to the Secretary. The
SEA also must kiform its operatim agencies, in advance, of the specific data that it will
need for its evaluation of the Statewide program and how the date shimid be collected.
(See Section 201.51.)

1
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03. ~me the pincipel way s a which owduations for the Wrest ~fun differ
from time for the Chwto w I LEA preplan?

A. Principally, the Chapter 1 LEA program requires that the educatimal progress of all
children, except those Wm participate in weschool, kindergarten, and fkst walk)
prevents, be evaluated wing the resits of national- or State-norned tests. The MEP, on
the othw hand, MOMS the use of these tests only 11,20011. If it is not possible to use
thwn, suth as where projects operate cmly ki the summer or where most students
attameng regular school ttxm propene have left the st*Nool before the testkv *nu, tmy
masures may be used that ere objective (Section V31.52(b)(1) end (c)) end meet the
technic& stmdards contidned in Section 201.53. In a*Stion, since MEP woOcts, unlike
Chapter 1 LEA projects, more often have swport-service comptments, the MEP ragtime
that they, too, be evaluated. These differences retat because of the NEP's emphasbs on
providing educational and related support services to migrating children.

Finally, while both programs require sustained effects studios, the Chapter 1 LEA program
does not require LEAs to room this information to the SEA. However, under the MEP,
data on the stetained effects of formerly migratory children must be reported to both the
SEA and ttw Secretary.

04. The I IRE P uses dm tenns "mimed in," -moat - "partkOste," mtd "served" when
domains aspects ad a chad's participation in the A. Mat do these terms mean, end
which ones em used kr rebtfon to orahmtion regiMoments mid to the IMP pmfoimance
won?

A. These terms are not interchangeable.

The term °entered in" refers to entry of a child, or a child's education or health records,
into the klgrant Stixient Record Transfer System (MSRTS) where, if he or she is age 3
through 21, the chiW will be counted for FTE purposes.

The term *enrolled" is used generally to refer to enrollment of a child in any echo&
program. in addition, the term is SOmetifiles also USW in connection with special SuMmer
FTE funding counts to refer to students who participate in summer MEP projects end so
generate additional summer funding, for those States in which they reside, beyond the
ftmding generated because of their residency. (See Chapter I, STATE APPLICATION AND
FUNDING.)

The terms "entered in" and "enrolled" are not used in relation to evaluation requirements
or the MEP performance report. The term "participate° is used in thuse contexts. With
regard to the requirement in Section 201.51 that agencies evaluate the progress of
migratory children who participate in MEP projects, "participate' refers to a migratory child
who has been determined eligible for the MEP And who receives some type of assistance
from the migrant program beyond being "entered in" the MSRTS. The assistance they
receive, which would be delineated in the performerve report, may include, but is not
limited to, the following types of services: information end referral, instructional services,
counseling, health services, follow-along service3, school advocacy, and other types of
suppcxt services.
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The term "served" has been used in the past but, because of its ambiguity, should no
longer be used.

as. Section 201.52 of the IMP reguletkme cosnellos monks requhements for the
MEP. b the Memtatkm dem:~ in that section al 1 theinformatien Oat the operating
agency and the SEA need to coSecti ombr to paeans an Oleo** ovehastfon?

A. No. The infommtion req*ed by Section 201.52 ht the mir*num that ED requires
to determine how the NEP is deft on a State-by-State old rational basis. In addition to
this hformation, SEA. amd raerating awmcies must colkict other klformation to met the
requirenwmts contained in Section 201.51. In this regard, operating agencies must assess
the overta progress (Induding the adtwational progress) of migratory children who
participate in the program in terms of both the desired outcomes of the prOwt era
student achievenent. In addition, State end local operatirm agencies must use their
eveluatirms to improve services to their projects' migratory ctildren. (See Sections
201.38(c), and 201.58.) To do this, SEAs and operating agencies may need to develop
evaluation instruments and techriques in addition to those that wovide the infwmation
called for in Section 201.52.

06. What embalm information shot*/ coenektg agencies collect ftw :maw adwol
year MEP instructione prctiects7

A. Operating agencies must evaluate two overall progress of participating migratory
children, incliKling tglucational progress in basic and mcwe advanced skills that all children
are expected to master. To conduct these evaluations of programs for children in grades 2
through 12, operating agencies must Use objective measures of the edicational progress
of project participants, including educational achievement in basic skills measured, I
possible, over a 12-month testing interval through the use of approviate forms and levels
of national tx State norrrad achievonent tests. If this is an possible, other obOptive
measures of ttm edwational progress of migratory children may be used, such es criterion-
referenced tests, changes in attendance patterns, dropout rates, and other objectively
applied indicators. For formerly migratory children who have been served in the MEP in a
full school year program for et least two years, the operating agenoy must use measures
to determine whether improved performance has been sustained for at least one year.

Finally, the vogress of the agency's preschool, kindergarten, and first grade components,
like the higher ofede components, must be evaluated against the desired outcomes
described in the operating agency's application, and the results reported to the SEA.
However, for these grades, operating agencies do not have to collect or report
eggregatable achievement results. Norm-referenced achievement tests typicay have low
reliability for children at these ages end grade levels. (See 08 and 09 of this chapter, and
Sections 201.51(a) and 201.52(b)(1) and (2).)

07. hi the context of basic am/ more advanced Me& what are 'advanced skffer

A. The term "more advanced skills* is defined in Section 1471(13) of the Chapter 1
statute as "skills including reasoning, analysis, interpretation, problem-solving, and
decision-making as they relate to the particular subjects in which instruction is
provided."
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08. Are gimilas *it opiate MP preschool prevyams stiVect to the MP ~am
ambition requfremaNs?

A. Yes. An operating agency must evaluate the Overall progress, including the
eckicational progress, of migratory ctOldren who participate in its preschoW pojects.
Progress mwit be meowed against the desired outcomes described in the operating
%%my's aMication, end the operating agency must report its evaluaticet restAts to the
SEA at least orwe during each ttwee-year application cycle. In addition, the WA must
evaluate, at least every two years, the State's MEP co the buis of the operating agencies'
evaluations tivit include thek preschoW component. SEAs and *waft agencies must
swtsure that the restAts of their evaluations are used to improve services for children in the
MEP waschool projects. Preschool projects do not have to be evaluated in term of
student achievenwnt using the national standards contained in Section 201.53, althotvh
these standards ere relevant technically for the evaluation of all MEP services. (See
Section 201.51.)

09. Mat ere appropriate meastms for Imitating early chkatood (te., prase/mot
ichttbrgentm and fiat grade) PM:gime

A. Measures for evaluating early childhood programs might include criterion referenced
tests, teacher observations, teacher rating scales, skills checklists, attendance rates, and
use of lilxary books. The instruments selected for use should measure, as validly and
reliably as possible, the progress of participathlg children against the desired outcomes
specified in the project application. No single instrument or set of instruments is
appropriate for all early childhood education programs.

010. How can an SEA meet the retsdrement b Sectbn 201.51(b) to perform program
embadon every two yeas when, wader Section 201.510113h the worsting agencies ere
en a tium-yeer embetion ached*?

A. While operating agencies must report at least every three years, Section
201.51(b)(2) permitc the SEA to rewire operating agencies to report more frequently in
order to ensure that the statewide data are representative of the State's MEP.
Alternatively, en SEA may submit, for the Secretary's approval, a sampling plan under
Section 201.55 that is designed to ensure that reliable and representative data for
operating agencies in the State will be provided in the statewide evaluation.

011. Must the operating agency embetion include an assessment of the effectiveness of
the MEP b kwrovbg 0/Wren's achievement?

A. Yes.

012. How does the operetkg agency assess program effectiveness?

A. Program effectiveness is assessed by comparing program outcomes with the
desired outcomes contained in the operating agency's approved application. The operating
agency evaluation must include an assessment of the effectiveness of the MEP in
achieving its desired outcomes, including the overall progress of migratory children who
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participate in the project. (See Section 1202(aHS) of the Chapter 1 statute, Section
201.51(0)11)W of the MEP regWations, and the Desired Outcomes section of this chapter.)

013. Vast fOSOWCOS ant maid* to SEA& and mystify egemies to assist them in
thriansentihg AMP ewskation nutpdrements?

The Migrant Edwation Nook; Assessment and Evahation System (MENAES) offers a
framework with which to address many of the statutory and regulatory retgirementsi of
worm evaluation, and to promote the overali goal of intogrem accountability. TN
Federally funded Technical Assistame Centers (TACs) arxi Rural Technical Assistance
Centers (R-TACs) are available to assist local and State agencies in Implementing
evaluation requirements. A current list of TACs and R-TACs may be obtained from the
Office of Migrant Education.

014. Met am AGNAES old SAPIP1A and how are they Mated?

A. MENAES is the acronym for the Migrant Education Needs Assessment and
Eva luatical System. MENAES was developed through the collaboration of the Office of
Migrant Education, the State Directors of Migrant Education, and the Chapter 1 TACs and
R-TACs in order to help State and operating agencies meet the migrant student evaluation,
needs assessment, end performance report requirements. This system uses MSRTS to
capture and aggregate, in a uniform manner, migrant student participation and
performance data, including results of nationally normed achievement tests and other
desired outccanes.

SAPNA is the acronym for the Student and Program Needs Assessment report. This
report is the major product of MENAES. it includes school and student identifying data,
and reed indicators such as age in grade, attendance patterns, test scores, and
instructional service informatim. The SAPNA report can also be generated with unique
State options. States and operating agencies can use the SAPNA to target need areas and
develop desired outcomes.

MENAES represents a systematic approach to satisfying some of the program's evaluation
and reporting requirements. Its use requires relatively minor enhancements to the data
that many States already enter into MSRTS. With MENAES, data can be used for multiple
purposes (i.e., evaluation, needs assessment, program design, and program improvement)
at multiple levels (local, State, and national).

For assistance in using MENAES to facilitate program evaluations, SEAs should contact the
TAC or R-TAC in their region.

PeskicLegisarnes

015. Mutt are desired outcomes?

A. Desired outcomes are the SEA or operating agency's goals that address the special
educational needs of migrant children, including coordination among migrant programs in
different States or districts. Desired outcomes must be developed for all aspects of a
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migrant pogrom, including support services, early childhood, and Mho' cmponents that
cannot be meowed threctly in terms of basic and advanced skills that all children are
expected to master.

016. How we *eked outcomes expressed?

A. Desired outcomes must be expressed in terms that can be measured. At a
minimum they must be expressed in terms of aggregate performance, i.e., to show
improvement in aggregate performance of childrtm over the proNkot period. Depending al
the kirxi of MEP project to be evaluated, csitcomes may be measured by normsrefertmced
tests or other approwiate ilulicators, such as criterion-referenced tests (CRTs), dropout
rates, attendance rates, or retentions ki grade.

017. Mist every SEA, whether or not it *only opecates a klimat Etkicatkyn Prorem or
prolect, stitkress :baked outcomes in Hs twilication for Fathead heads?

A. Yes. Under Section 1202(3)(8) of the Chapter 1 statute, the Secretary may
approve en SEA's applicaticn for MEP funding only upon a determMation that MEP
programs the SEA will conduct *will be evaluated in terms of their effectiveness in
achieving stated goals .... In order to obtain information needed to make this
determination, ED's MEP application package requires the SEA to state each of its program
objectives in measurable terms.

01& How &as the commit of the SEA's appication Wham* the devekpment of the
°pawky agency's &mud outcomes?

A. The SEA's approved application, and the desired outcomes contained in it, should
reflect and guide the operating agency's own desired outcomes. In order to achieve a
more complete picture of the success of the MEP, operating agencies are encouraged to
state their desired outcomes in terms of the same indicators, such as improved student
performance on norm-referenced or criterion-referenced tests (CRTs), lower dropout rates,
improved attendance, or fewer retentions in grade, that are stated in the SEA's
application.

01$4 Mist operatkm agencies develOp desired outcomes for ell MEP components,
kIckgew smlort services?

A. Yes. In fact, where MEP projects provide support services, early childhood
education, English language instruction to LEP students, or other instruction whose results
may be difficult to assess, evaluating projects against desired outcomes is necessary
because performance cannot be validly and reliably assessed by other means, particularly
by norm-referenced testing.

020. Does the SEA or operating agency develop the worsting agency's desked
outcomes, end ere they &INA:pad amtualy?

A. Desired outcomes may be developed by either the SEA or the cperating agency.
SEA approval of the operating agency's application constitutes SEA adoption of those
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&wired outcome. Desired outcomes may be written for a period of one to three years
(Wending on the term of the (waft agency's approved applicatioi.

SEAs are encomed to oncify desired outcomes foAdl operating agent** withki the
State and to aggregate the results of operatirg agency evaltotions on how wen their
participatim students met those outcomes. (On a national level, the WATS Otte base.
throtgh MENAES, nuty be used similarly to aggregate some data and omit* evaluation
informatkm on *wired outcomes to the States.)

021. Can *squaw moo ILL, totals) of the member of students ww*Ing at or Wme
rade level be taw/ as a measure of desked mammas?

A. Yes, provided "%voting at or above grade lever is clearly defined as a specific
expected standard of performeme for students in each grads level.

022. Mat we some exeamlee of dashed outcomes?

A. Specific desired outcomes may be developed with the assistance of TACs and R-
TACs. Some general examples follow.

PRESCHOOL In FY 1991-1992, the MEP will wovide appropriate educational services tO
at least 75 percent of the status #1 and #2 migrant preschool age clildren. (Note The
SEA may set a Statewide desired outcome of 75 percent, but the objectives for individual
operating agencies may vary depemling cm their circumstarces. For example, a new
project may have an objective of 50 peramt while an established project may have an
objective of 90 percent.)

AGE/GRADE At least 5 percent more students receiving MEP instructional and support
services all be able to function in a grade appropriate for their age in September 1992,
than did so in September 1991. Use the following table to judge appropriate age/grade
placement in September.

Age

s
7
s
9
10
11

Lowest Appropriate Grade Age

K 13
1 14
2 15
3 16
4 17
5 18

12 s

Lowest Appropriate Grade

7
s
9
10
11
12

BASIC AND ADVANCED SKILLS The operating agency specifies skills included in a State
competency test as a desired outcome for Chapter 1 children. Tim operating agency will
measure progress as follows: over the three-year period, rates for successful passage of
the State minimum competency test by migratory children receiving instructional services,
in grades in which the test is given, will increase from the current level of 60 percent to
70 percent. The goal for the first year will be an increase to 62 percent; for the second
year an increase to 64 percent.
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MENTION IN GRADE - Retention hi grade indicates failure to attain mestwy of basic end
more advancoi sidiks expnted of ell dikken. Thwefcre, the operating apwicy will
measure progress as foilows: over the three-year period, the percentage of chilthen
mailed hi grade will decrease from the current level of 15 pocent to 8 percent. The goal
for the first year wM be a reduction to 12 percem for the secoul year to a rethmtion to 10
percent.

DROPOUTS - Dropout rates are indicators of students' failure to achieve in basic owl more
advanced &Ms. The worsting nwncy will meows progress as follows: an °posting
agency's ciffrent dropout rate is 40 cement. It sets a desired outcono to reduce the rate
to 30 percent over a tlwee-year period. The goal will be a reduction to 37 percent at the
thid of tto first year arxl 34 percent at the end of the sectsui year.

ATTENDANCE - The average *My attendance for the wogram will improve by at least 5
percent from the previous year's rate, up to 92 percent attendance for the thlys enrolled.

HEALTH - 100 percent of all migratory children enrolled in school will have immulization
records that meet State requirements.

CREDIT TRANSFER - The percentage of secondary students earning full or partial credit
in summer programs will be increased by 20 percent annually over the next three yedrs.
Seventy percent of all migratory stuaktnts who take comes for credit BM who attend at
lust 50 percent of the time will earn credit or partial credit in the summer term which can
be transferred to their hone school.

SUMMER READING - Fcm every week a sttglent participates in a summer MEP project, Ow
shxlent will reed a minimum number of pages of connected text (prose) according to grade
level:

Rat through Third Grades - 10 pages
Fourth thromh Sixth Grades - 30 pages
Seventh and Eighth Grade - 40 pages

IhMegistrabwadi

On Whet must w operatkg wow Maxie In its evehation report to the SEA?

A. Under Section 201.51 of the program regtiations, the SEA must determine the date
required for its own evaluaticm, and notify operatim agencies in advance of the data
requirements and collection procedures. At a minimum, this information must include:

o aggregate achievement of students by grade (2-12) and content area
(reading, mathematics, and language arts) in both basic and more advanced
skills;

o information on attainment of the desired outcomes stated in the operating
agency's aPPlicatian; and
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o austahed effects information, where evallatOe, on former* migratorY
children who have Participated in ttm operating agency's full-year MEP
proOct for at least two years. (See the Sustained Effects section of this
chaPter.)

For preschool, kkuhvgarten end first grade programs, operating agercies do not ham) to
collect or twang*e achievermot data, but must report evalustkm Wirmation based on
other measures (.a., desired outcomes) to the SEA.

024. What must the SEI4 include In the Perfonnence Report it sulmnla to ED?

A. Under Section 1019(b) of the Chapter 1 statute, the SEA submits Wtmotion about
the !ambers and chanwtorkeics of participating cMdren; Program descriptive information;
achievement data, which are broken out both by the currently end fcmarly mivatcwy
status of the clikken and by service category; end, for formerly migratory chikiren, data
on sustairnd effects.

025. Under Section 201.52 NU mid fa egancbs operatkgg regular school yaw mid
swum" saw/ loshuctions programs must ~sae partictosting sturknts° 8'ethmatkuuil
achkomment In basic skis." Must they also mime educational achievement k I more
advamed

A. Sections 201.52(b) and (c) reflect the minim= evaluation requirement contaimd in
Sectim 1202(10(6) of ths Chapter 1 statute, which provides only that the educational
achievement of migratory students be measured in "basic skills." HOWOVer, State and
local %waft agencies must design arxi evaluate their projects in terms of desired
outcomes kl both basic And mcce advanced skills. (See Sections 201.17(b)(1)011) and
201.51(a) of the program regulations and Section 1012(b) of the Chapter 1 statute.)
Therefore, the Secretary NORMS information on basic and more advanced skills in the
MEP performance repcxt.

026. For puiposes of waning *vacation kifonnation, or completion of the parhumance
wait, how rkes one rhos y a chid whose m4rant status has changed during project
piffled?

A. If the cl*Id is a currently migratory child for any part of the project period, the child
should be classified as currently migratory.

027. is Owe iredinwit amount of One that a cl*1 mast be kr a ndFant program to be
kroluded hi the amuse ewatiathin?

A. No. AU atm:lents who are entered In MSRTS and who receive instruction or
supporting services should be included in appropriate parts of the evaluation, even if some
of those students were absent durim some of the time the project operated. For example,
a student receiving only health services would be canned in terms of the demograPhic
information required in the performance report and evaluated in terms of health-related
desired outcomes but not in terms of student achievement.
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029. Mat rale ekes norm-refenonced testing play In MEP evakrations?

A. Under Section 201.52 of the iwogram regulations, nonn-referanced testirg must be
und, If possible, to measure the educaticmal progress of project participants. Norm-
referenced test results must also be used to assess sustained gains of formerly migratory
clOdren, but shotad not be used to evaluate ugly chldhood education programs. In
uttNtion to their use in evaluetions, norm-refermed tests elso sharld be used where
possthle for State and local needs assesammts.

Re wits of norm-reftsenced testing ere en kitegral part of MENAES. Test results mailable
throtgh MENAES can be used at the State and local levels to cknrelop deaked outcomes,
itbsntify areas needing program bmwovernent, twtd for other purposes. Because norm-
referenced test results are nationally aigregatable, they also form a critic& part of the
annual performer= repwts submitted by SEAs to the Secretary, and the blenrial
evaluation submitted by the Secretary to the Congress.

TACs and ReTACs can provide assistance in norm-referemed testing, end in reportirg and
kiterprating test results.

029. For which partielpating I:Oratory clrikken should an weratkg agency ark:gni:ay a
nennieferinced test?

A. Norm-referenced tasting hi a given subject area should be conducted for all those
currently and fcrinerly migratory children in grades 2 and above who: 1) are present on
the operating agency's tasting dates; and 2) receive MEP instructional services in that
subject area at any time during the school term.

030. Mat is the conunon reporting scale for nom-referenced tests?

A. The common reporting scale is the normal curve equivalent (NCE), a scale that is
similar to the percentile rank scale but one that permits aggregation of remits. NCEs can
be averaged to determine the performance of a group, while percentiles must not be
averaged. The NCE scale ranges from 1 to 99; a score of 50 reprefants average
performance nationally.

031. Shoal an rwrnuW testhig cycle be used to ~hate the ethrceilonal propess of both
currently md formerly ridipatory claim in maths, school year htstructional propenss?

A. Yes. A 12-month testing cycle, i.e., spring-to-spring or fall-to-fall, should be used
for all migratory children, oven if doing so means that some cufrently migratory children
are not present on the testing date. Even if high student mobility significimtly reduces the
ntunber of students with matchml test scores from we school year to the next, a fall-to-
spring testing cycle within the same school should not be substituted. This is because
testkg results have little meaning unless gathered on a 12-month testing interval. A fall-
to-spring testing cycle will result in exaggerated test score gains. Therefore, in order to
assess validly the effect of a regular school year program, only data on an annual testing
cycle should be reported.
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032. Ant them any ciircumetanoes k which test scores of children particOsting k AMP
ksbactkonel pralects shank, be agigrogood wfth Mose of chhliken participating in Om
Chepter I LEA prognans?

A. No. Only those children who participate in the MEP project should be rewesoned
kl data that is reported in MEP evaluations. However, for tiwi edwatimally deprived
migratory children who receive Chapter 1 LEA program services and are tested through
that program, test results that are obtained under the Chapter 1 LEA wogram can be used
for the MEP without testim the chgdrom again.

032. How car the twopriateness of a test be established fw a given n*pant
~absolve

A. The appropriateness of any test used as part of MEP evaluations depends on
whether it meets the technic& standards of reMbility and validity. (See Section
201.53(12).) For a test to be considered reliable and valid, it must take into account such
factors as the age, grade, mobility, langtege, degree of languege fluency, background of
the children who participate in the proOct and the match between the test items and the
project curriculum.

034. if nyder school term or swarm tem instil:0*mM projects serve law nmnbers of
clam* inipatory Wefts* who twice& ere not enrokrd in school on Om testing dews,
opwating egermlos may Wolk Ms ehte on the educationdprowess of partic*othig
chlishaa Under these cbcranstences, whet fes of Weave ~SWIM besisks nano-
referenced testkg may be used to assess the effectiveness of OM grojects?

If norm-referenced testing is not possible, the SEA or operating agency may use other
acceptable measures of educational progress of migratory children such as changes in (1)
attendance patterns; (2) course dropout and school dropout rates; (3) use of library books
and resource materials; and (4) other appropriate measures that take into consideration
factors auch as the age, grade, moUlity, language, degree of language fluency, and
background of the persons served by the project.

These other measures may include objective measures of the child's classroom
performance (e.g., basal reading level, retention in grade), teacher rating scales, end other
objective measures used by teachers, provided they meet the technical standards for
validity end reliability ccatained in Section 201.53 of the regulations.

035. Does dm regiawnent in Section 201.52 that the proJect's evakation design inch**
'objective mosswes of *chlordane/ progress° apply to measures other than standanized
addevtunent tests?

A. Yes. Ai measures of educational progress must be objective and meet the
tectnical standards in Section 201.53.
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035. Cm student progress on ski* chechikts o *Wier instaments be a satisfactory
objacthre measure of beak skits itellieVelltelit SWIM teed* warm be mad?

A. Yes, provided that the checklist and the way It is used meet the technical standards
for validity and reliability contained ki Sectim 201.53 of the regulations. The Chapter 1
TACs end R-TACe can assist SEAs end operating agencies in developing and validating
anwopriate matoures fix basic skills achievement.

Zeitabilltiadadi

037. What me the litedwdcW standards"?

A. Under Section 201.51 of the MEP regulations, evaluations of student achievement
in all programs, except those for preschool, kindergarten, and first grade, must conform to
fow techdcal stemlards. Under these the standards, which are further described in
Section 201.53 of the MEP regulations:

o evaluation findings must be representative of all students served;

o evaluation instruments and procedures must be reliable and valid;

o evaluation procedures must contain quality control mechanisms that
minimize errors; and

o student progress in meeting project objects must be assessed accurately and
objectively.

Assistance in applying the technical standards may be obtained from the TACs and
R-TACs.

03a To what aspects of evaluation do the technical stanckrds k Section 201.53 appfy?

A. The standards apply to all aspects of evaluation measuring the attainment of
desired outcomes for both instructional and support services, assessing educational
progress through achievement testing, and studying the sustained effects of the program
for formerly migratory students. Taken together, the standards ensure that MEP
evaluations will be of high technical quality.

039. Does the requkement that the msidts of testing be reliable and veld (sm 033 am/
035 of thk chapter) aka apply to the use of other oVective measures of educational
progress?

A. Yes. All measurements should meet the reliability and validity standard. Objective
measures such as student attendance or numbers of books checked out of the library
generally are more reliable than subjective measures such as en observation Instrument.
Howtver, for some assessments of children's behavior, a child observation instrument
teed in such a way as to minimize observer error can provide relatively valid and reliable
information.

134



040. How ow a kW* made sills ohm:hist be doommettecl es fellobb am, veld?

A. Documenting that a sidle checklist Is Width) and valid requires (1) a compwison of
the instrument to other assesammts that musure the same thing; (2) statistic& testing on
wasted uses of the ktstrument to determine the consistency of its findino, and; (3)
comparisons of measurement wocedures and results obtsMned from those who admkister
the checklkit to dimermkie consistency of scoring, Le., Inter-rater reliability." Assistance
in docanwitIng a checklist can be provided by the TACs and R-TACs.

041. When do theSE4t eveketion &drags meet the mimesentatIvoeess stametend
Macaw 201.531.1ff

A. Evaluation findings meet the representativeness standard when they acmastely
reflect the chtwactowistice or athievernent of eV program participants. This may be
accomplished &the: by McluOm U participaits in the evaluation, or by ensuring that
evaluation restdts ere gathered accorcang to a samplim plan approved by ED under Section
201.55.

Evaiustions results are not representative when informaticm is missing systematically for
some group of irogram partklpemts. Rs example, if a reacling achievement test were
administered only to a limited number of program participants who speak English fluently,
the date would not be representative of all irogram participants.

For many desired outcomes, such as for parental iwolvement, hosiel, or grado-oromotion,
representativeness of data should not pose problems. This is became date reasonably can
be reported on all participants, regardklas of their length of participation in the oroisot. In
other cases, while it may not be possible to have completely representative date on all
desired outcomes, especially those measured by tests, every effort should be made to
make the evaluation findings represmative. Representativeneu of data can be imprmed
through make-up testing and other follow-up procedures.

042. Who must use the teohnice standards?

A. Both the operating agencies and ttml SEAS must use the technical standards to
ensure that the date collection instruments and procedures to be used will appropriately
measure the overall progress of project participants.

043. Met we num wombs of pfoceduros to n*thrilto error?

A. At the worsting agency level, data collectors should be carefully trained in test
administration and scoring, and the recording and aggregation of scores should be double-
checked for accuracy. At the SEA level, at a minimum, results from cme year should be
compared to those of the preceding year to identify any unusually discrepant results
(outliers).
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041. Meier &Miens 201.5118)1211 and 201.5201(2) of the MEPsiguletions. CIPMPOW
agendli tkeffiniie wheoldif tin improved performance Id formerly migastory children
hos boon sesteined rwere two yes,' period Should ormently niprotory ~ea be
excluded from these stistained affects reports?

A. Yes.

045. How can one measure improved prufwasonce over e twayeer period?

A. Three measures ere taken. A baseline measure la taken the firm year tmd then two
other measures are taken in the two succestfing years, an et lIPOrtudinatelY twayrkillonth
intervals. For example, a test measure could be obtained for a student In the fail cd 1991,
agekt in the fell of 1992. and a thkd time in the foli of 1993. Fefmerly migratorychildren
have sustained improved performance over a two-year period if the 6wegate level of
performance that was attidned at the time of the first post-test is gratter than it was at
the time of the pre-test, and has not declined when measured at the third data point

OWL Does the requkoment to wolf co sustained effects apply to el prelects sondag
forme* migratory children. repardbas of the dmetion or type of ser rives le arlikb the
children partiokreted leg.. dental checkups. hotith services or counsatimp?

A. The requirement to measure sustained effects applies to en programs with formerly
migratory children who have pertkipsted in a regular school year instructional pogrom
offered by the same operating swum for at islet two consectitive years, and who
received PIMP instructional MOMS during those years. Test data on these formerly
migratory ct*dren should correkite with the type of PAM-sponsored instructonal aervice in
which the child participated. For example, math scores shotdd be reported only for those
students who participated in MEP-sponsored math instructional services.

047. Must sustained effects data bo molted to the SEA?

A. Yes. Under Section 201.5100(n the operating agency must report its evaluation
results to the SEA. These results inckxko sustained gains information.

048. Mat sustained effects date be wooed by the SEA to El)?

A. Yea. Data cm sustained effects must be reported, by grade and subject area, in the
State's annual performance report. Ttese data must be aggregated across the State's
operating agendas.

049. if es operating money's AWIP lab to show a gain be withers/sr grade and mdiect
ems in a mull of its progrom etwAratkm, must it mil report to the State o n sustained
effects kr that swede end subject ems?

A. Yes. In order for the State to report to ED on a statewide basis whether improved
performance has been sustained over time, an operating agency shotdd report for a given
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weft and subject area, aggregated test scores at time date points for all those formerly
m4retwy children who have participated in the °mating agency's MEP kIstouctional
program for at least two years. At the at: a ne time, If an oPerating agency's MEP Program
falls to show a gain from pre-test to post-test kt a partictdar grade and subOct area, both
the State end operatirv agency shotdd use these evaluation results, es required by
Sections 201.56 and 201.36(c), to modify the program, as necessary.

050. What steetagies have bean klentllled that beg promote sustained gains lit migrant
edisration?

A. Successful strategies are cnitlined in Effective Schools Resessib end the Effective
rangeningladisogglikunebaglai which have been distributed to the SEAs by ED
tivough the TACs and R-TACs. Thus are numerous other pubEcations and materials
available commercially and thrmigh universities arKI colleges. LEAs and SEAs may also
have developed resowces for assisting operatim agencies in the design and improvement
of effective strategies.

EDZOMMAIIIMERMII

051. Do the Chapter 1 LEA program Immovement recpthements apply to the MP?

A. No. The program improvement requirements in Sections 200.37 and 200.38 of the
Chapter 1 LEA Program regulations DO NOT apply to MEP projects.

052. What, If any, pmgram kninvvement requkoments do apply to the Mg'?

A. Under Sections 201.58 and 201.38(c) of the MEP regulations, (1) evaluaticm results
for en projects and project components (kr.luding those for summer pro*cts and support
services) must be used to improve services provided to participating migratory children;
and (2) the SEA may not approve an operating agency application if the evaluation results
demonstrate that its MEP project is not making substantial progress toward meeting its
educational goals. If the evaluation results indicate that an operating agency's project is
ineffective or needs to be improved, Om SEA must require appropriate changes in the
project or disapprove the application.

Program improvement may be advanced by prompt and careful study of evaluation, needs
assessment, end other types of data, such as data that might be available in summary
form from MSRTS through MENAES. At any point in the year, this data may suggest a
need to *fine-tune" the current program or justify a modification in program services.

053. Whet tftwnentation shodd the SEA end Its operatkig Agendas retain to
crtonstrate that they hen used dle resits of do operetkig agencies' trmArations to
improve their MEP 'inflects?

A. The SEA and its operating agencies should retain any information that documents
how programs have changed in response to evaluation findings. Such information might
include: (1) the evaluation procedures and results; (2) the previous and current
applications; (3) other descriptions of program design that can identify changes made in it;
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(4) stunmeries of programmatic changes that were made on the basis of evaluation results;
and (5) any other evideme of SEA erwl operatin agency program improvement.

054. Hew can evehmtlen *to be used for pmgrom imnovement in Om Affir?

A. Some examples of the use of evaluatim data for program Improvement are as
follows:

o In reviewing achkwement test date for migratory students enrolled dwing
the regtder school year, an agency finds that performanco in mathematics
decreased sharply at fifth grade, and continued afterwards at a lower
acNevement levt4. The opiwating agency therefore decides to provide more
MEP kIstructionel support in mathematics at the intermediate grades.

o An operating agency receives nunmeries of eveklation data (through a
MENAES report) on one of its desired outcomes increased promotion rates
for its migratory students. Comparing these data with statewide promotion
rates for migratory children, as well as State end local promotions rates for
all children, the operating agency finds that the promotion rates of the
kirwiergarten end first grade migratory children it serves are considerably
lower than those of the district, State or State MEP overall. The agency also
finds that no improvement has occurred in the promotion rates for its
migratory chlicken in thwe grades for two years. The operating agency
therefore decides to ircrease services to stmlents at these levels and to
provide outreach and awareness activities through the regular district staff
to correct this problem.

055. Men may senwag be appromfete?

A. Typically, sampling may be appropriate for very large programs where evaluating
Om achievement of the entire population served is not feasible or would be extremely
costly. ED hes issind Midance For thwelocting kelan To SanwItt Local Chanter 1
EalgLOMILISICliateShacier._LEncabatians. This guidance le available from the Office cf
Want Education upon request. Agencies that wish to use sampling should be sure to
comider carefully the time end resowces that proper sampling requires.

056. Whet coalitions do the liffP nnothenumts impose on en MA's use of samp&g?

A. If an SEA wishes to use sampling in its evaluation of the State's MEP, the SEA
must submit, for prior approval by the Secretary, a proposed sampling plan designed to
ensure that evaluations will be based on a representative sample of its operating agencies,
or of students within its operating agencies, in any school year. If the Secretary approves
the sampling plan, the SEA must review it at least once every three years, and request
that the Secretary approve a revised plan, if necessary. (See Section 201.55.)
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The sample shotAd represent all of the students served by the State's MEP in terms of
grcKle levels, types of schook;, instructicmal Bervieee received, support services received,
and any other known characteristic that might influence the impact of Ow MEP on the
students' Whievelnent of basic and more advanced skills. The sample must be drawn
randonly so that every student hes a known, non-zero chance of being included, erwl it
must be large imough to guarantm that results will be representative of the entire
Paoulation.

057. 'bigot tamping methods we wpropriate to enema the repesentativeness of vs
cpensting goner* evahration finalings?

A. Any samging method that ensues that the data will represent All cisidren served
by the State's MEP may be used with the Secretary's approval. TACs and R-TACs are
available to assist SEAs with the development of sampiMg plans. (For a difoussicm of the
representativeness sterxiard, see the Technical Standards section of this chapter.)

058. To what extent can a semis be "representative of students kr situatkas in which
many nOiffatory students either leave before, or arrive after, the operating agencyt testing
&WV?

A. The larger the proportion of migratory student participants who are represented in
performance measures, the greater the likelihood that findings will reflect all students
served by the project. If an operating agemy experiences extensive anvil:km when
comparkv the lumber of migrattry stotents served with the number for whom
performance measures were actually obtained, evaluation results may not reflect the
overall progress made by the project participants.

IhOssfisnALISentamersimims

058. What ere the nthimunt requfrynents for evelsotions of A+1131 summer programs and
Piriooto?

A. The evaluation design for summer school instructional projects must be based on
desired outcomes using objective measures of Me educational progress of project
participants (including educational achievement in basic and more advanced skills) over the
project performeme period. (See Sections 201.52(c) and (d).) The evaluation design for
summer school support service components must include measures of their effects on
participants that are consistent with the defined support service objectives.

060. For ~Assay swum, school kismet/Iona, prciects, whet kinds of Woo**
matures of ethmational progress° may be used?

A. These include such measures as criterion-referenced tests, attendance patterns,
dropout rates, and other objectively applied indicators of student achievement. It is
possible that these measures will be the same as the °educationally related objective
criteria* that are used in conducting the annual needs assessment. (See Section
201.32(c).)
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WI. if eijactiVe massures the othrootfonal progress of project abaft,' *to difficult to
identify, may summer school pmfeets use otbar ineassros?

A. No. Only objective measures of the educational progress of project participants
ow the performsmce period may be used by any MEP project

062. Must summer migront perms use named achiseament tests as the oblective
~sum of acksestionaf progress in basic or mom 'dimmed skits?

A. No. ED recognizes the dffkmdty of fktcfing nornwd achievement tests that can
actairately measure short-term changes ki acNevement. However, a criterion referenced
test is one example of a test that might serve as an appropriate measure of student
progress under these circumstances.

063. Mot aro other °Wave ~suns tbat tweaks opamting summer prefrmts con
use to evahoste participating stutkatte achimment in basic or mom mimics/ Ala?

A. Examples of other objective mums could include meastres of classnxim
performance as evidenced by the (AN (e.g., basal reading lewd, attendance, retention in
grek), teacher ratim scales, dropout rates, attendance patterns, usage of Wary books
and resource materials, and other objective measures used by teachers. However, to be
oNective, the manures used must meet the technical standards specified in Section
201.53 of the regulatitms.

064. is the prttostipost-test einskration modal awspriato for um by suntan, prefitcts
NW if the test user I 1 not nonn-reforenced?

A. Yes. Under Section 201.52101) of the Program regtAationa, the amour school
instructional project must include gbiactivs measures over the project performance period.
This does not preclude pre- end post-testing if such testing is objective end meets the
techrOcal stmdards. Pre- and post-testkv on a criterion-referenced test, for example,
wotild be apprcoriate if it is used to determim whether the child has made substantial
progress in achieving the proOct goals.

065. Must data from mummer migrant Mrcation program be summarized at the State
Mohr?

A. Yes. Under Section 1019(b) of the statute and Section 201.51(bH2) of the MEP
regulations, States must report evaluation data on all MEP projects. These include summer
school projects.

IhshithilLgilimmilarkzes

066. How does an SEA or operating agency avAmto Om success of MEP issmport-eNvki
components?

A. The SEA or operating agency must measure the effects of support services against
the desired outcomes for support services stated in their applications. For example,
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changes in stuckent attendance rates may be en appropriate measure of the effect of
guidance end counseling service&

Other possible messures of the effects of sUppOrt 1101VICOS In terMs of dellifed ClutDOIMS
MAAS:

a determinations of the number or percentage of project students seeking and
receivbig guidance/counseling services;

o measurements of the percentage of project students meetmg defined health
standards; or

evaluations of the change el the rate of parental involvement in various
activitiu for project sum:lents.
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Xii. WM AND EDGAR

Precatang chapters largely address programmatic *sues that are specific to Federal, State
or local administration of the Chapter 1 MEP. However, ths MEP is also governed by
general administrative requirements contabred in tile General Education Provbrions Act
(GEPA),s Federal statute containthg laws appOcabko to most ED program and the
Education Depwtment's ems, Administrative Regulations (EDGAR), which contain
altedfic adminiarlithos and Ikea' requirements that govern the award, administration, and
enforcement of grants under erolliamil ED athignistors-

This chapter summarizes the provisions of CEPA end EDGAR that apply to the MEP. R
also Mimeses sucks, the process that GEPA has estabfished for Mrs recovery of MP
funds that an SEA or operating agency misspends, and ways in which SEAs may receive a
grwebeck of a portion of the funds ED recovers.

ifOlgillatitild011128112:

Soction 1438 of amrpter 1 of Titlel. ESEA end all sections of GEPA except Sections
408(a)(1), 426(e), 427, 430, 434 (other than 434(a)(2) which appal's), 435 (other than
435(b)(2) and (5) which apply), 436 (mho' than 436(b)(2) and (3) which apply), 455 and
458

Section 201.2 and Parts 78, 77, 80, 81, 82, 85 and 86 of EDGAR

Anafediellnithas

0 I. What provisions of DEM apply to tho MEM

A. Section 1438 of Chapter 1 makes the provisions of GEPA apply to Chepter 1
mot for the following sections that ars superseded by specific sections of Chapter 1:

o Section 408(a)(1 ) of GEPA superseded by Section 1431 (Federal Regulations);

o Section 426(a) of GEPA - superseded by Section 1437 (Appropriations for
Evaluation end Technical Assistance):

o Section 427 of GEPA - superseded by Section 1016 (Parental Involvement);

o Section 430 of CEPA - superseded by Section 1012 (Basic Programs
Assurances and Applications);

o Section 455 of GEPA - superseded by Section 1433 (Withholding of Payment);
and

o Section 458 of GEPA - superseded by Section 1434 (Judicial Review) with
respect to judicial review of withholding of payments.
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Or* the following subsections rehtting to fiscal control end ftmd accrAmting procedures of
Sections 434, 435, and 438 of GEPA apply to the MEP:

o Section 434ton);

o Section 435(b)12) BM (5): old

o &aim 435(bH2) am, (3).

GEPA has been included M this manual as Amendix B.

02. Maet provisions of IMGAR a:ply to the MP?

A. Under Section 201.2 of the MEP regulations, the following portions of EDGAR

aPPIY:

o a limited number of provisions in Part 78 (State Administered PrOgrams);

o Pert 77 (Definitions):

o Part 80 (Uniform Administrative Requirements for Grants end CooPerative
Agreements to State and Local Governments), unless the State chooses to use
its own written fiscal and administrative requirements:

o Rut 81 (GEPA Enforcement); and

o Part 85 (Government-wide Debarment and Suspension (Non-Procurement) arxi
Government-wide Requirements for Drug-Fres Workplace (Grants)).

In addition, Pert 82 of EDGAR (New Restrictions on Lobbying), and Part 88 (Drug-Free
Schools and Campuses) also apply to tie MEP.

While mentioned in Section 201.2, Part 78 (Edwation Appeal Board) and Part 79
(intergovernmental Review of Department of Education Programs and Activities) are no
longer applicable.

Relevant sections of EDGAR have been included in this manual es Appendix C.

CM Met provisions kr Pan 76 *pp* to the AMP?

A. The following provisions in Pert 76 apply to the Chapter 1 MEP:

o 76.1 - Programs to which Part 76 applies;

o 76.2 - Exceptions in program regulations to Part 76;

o 76.50 - Statutes determining eligibility and whether subgrants are made;
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o 78.51 A State distributes funds by formida or competition;

o 76.125-76.137 - Consolidated Grant APPWations fix insular Mili;

o 76.401 - Disapproval of an applicationopportunity for a hearing;

o 76.500 - Federal statutes and regulations on nondiscrimination;

o 76.530 - General cost prindples;

o 76.532 - Use of funds for religion prohibited;

o 76.533 - Acqigaition of real property; construction;

o 78.534 - Use of tuition tmd fees restricted;

o 76.560 - General indirect cost rates; exceptions;

o 76.561 - Approval of indirect cost rates;

o 78.583 - Restricted indirect cost rateprograms covered;

o 76.591 - Federal evaluationcooperation by a grantee;

o 76.592 - Federal evaluation - satisfying requirement for State or subgrantee
evaluation;

o 76.800 - Where to find construction regulations;

o 76.670-78.677 - Procedures for bypass;

o 76.681 - Protection of human research subjects;

o 76.682 - Treatment of animals;

o 76.683 - Health or safety standards for facilities;

o 76.700 - Compliance with statutes, regulations, State plan, and applications;

o 76.701 - The State or subgrentee administers ot supervises each project;

o 76.702 - Fiscal control and fund accounting procedures;

o 76.703 - When a State may begin to obligate funds;

o 76.704 - When certain subgrantees may begin to obligate funds;

o 76.705 - Funds may be obligated during a °carryover period;*
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o 76.706 - Obligations made during a carryover period are subject to current
statutes, regtdatlons, and applications;

o 76.707 - When obligations ars made;

o 78.720 - Pinarcii0 and performance reports by a State;

o 76.722 - A subgrantee makes reports required by the State;

o 76.730 - Records related to grant funds;

o 76.731 - Records related to compliance;

o 76.734 - Record retention period;

o 76.740 - Protection of and wcessibility to sus:lent records; and

o 76.760 - More than one program may assist a single activity.

OA. May a State apply its own written fiscal and administrative procedures rather than
Pan 80, WM* brykments OMB Circulars A-102 and A-87?

A. Yes. If a State wishes to op* its own written fiscal and administrative
requirements rather than Part BO of EDGAR, those requirements must:

o provide guidance that is sufficiently specific to ensure compliance with 8U
applicable statutory and regulatory requirements;

o ensure that funds are spent for reasonable and necessary costs of operating
Chapter 1 MEP programs; end

o ensure that funds are not used for general expenses required to carry out
other responsibilities of State and local governments.

05, 1 a State decides to adm its own fiscal mfd achninistrative reodrements rather
thin; P.M 4, 7 of EDGAR, nnat the committee of practitioners review the deciskst?

A. Yes. Under Section 1451 of Chapter 1 and Section 201.46(e), the committee of
practitioners must be convened to review any major proposal or final rule or regulation
before publication.

Oa May en SEA apply portions of Part 80 end also use its own written providing& for
other items covered by Pan 80?

A. Yes.
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07. How long must SEAs mil LAU Mob flood mut compliance ow:~

A. Under Section 437(a) of GEPA and Sections 76.734 and 80.42(b) arxl (c) of
EDGAR, SEAs and LEAs must retain records for five years after completion of a grant
activity.

08. Do govaminwhYgdo deblimeNttmul ouspormion ftonpmemomont) regiftments and
gowmummtwkio mtwkomants fora thug-froo woMpinto asp* to mo lief?

A. Yes. Pert 85 of EDGAR, wifth implements Executive Order 12549 in Subparts A-E
and the Drug-free Wekplace Act of 1988 in Sidman F, appites to MEP projects.

The regtAw debarment and suspension regtdations provkle that statutory entitlements arxl
mandatory awards (but not jower-tier, swards thereunder Mich we rot themselves
mandatory) are rwst covered by the debarment imd suspentdon regubnitms (Section
85.110(8)(2)0) of EDGAR). The Secretary hes concluded that this excepticm from'
comage precludes the Secretary from denying fundim wide tto MEP or any other State-
admiristered program based on a regular debarment or mispension. The exception also
would prevent ED from denying assistance to a subrrirntee exier any pogrom in whkth
subgrantees are entitled to finds if they meet certain reenrements.

While ED could not cut off funds to the SEA, the Secretary has determined that all joWer-
Per covered transoctions, such as the enigoyment of en administrate' (a covered
transaction wder Section 85.110(8)(1)00(A)), would bo obit= to the debarment end
suspension regidations. Such a delmment would not prehilAt the receipt of funds by the
State cm mandatory subgrantee. However, the debrument would prohibit the subject
individual fren acting as a principal (i.e., from exercising primary, supervisory or
administrative respelsibility) for the State or subgrantee or from participating in any other
covered transaction (axle neiproctifement eograms of the Federal Government.

As a result, if ED discovered any activity by an administrator of the MEP that would
constitute grounds for debarment, the debarring official for ED would take action to debar
the individual. Further, if a State continued to do business with the individual and paid for
the individual's services with MEP funds, ED would consider issuing a program
determination letter to the State to recover the MEP funds. Accordingly, er 4:11 State must
submit to ED a primary-tier certification that its principals have not been d,,barred or
suspended.

Under tt* drug-free workplace requirements in Subpart F, all grantees receiving a grant
from any Faleral agency must certify that they will maintain a drug-free workplace. The
regulations do not apply to subgrantees. The Department has authority to deny funds
under entitlement programs such es the MEP to grantees that fail to meet the drug-free
workplace requirements. Because the regulations do not apply to subgrantess, there is no
need for States to take any other action to fully implement the requirements.
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09. What dm the Slagle Audit Act of 1884 nee*?

A. The Silvia Autilt Act of 1984 (whose provisions are implerronted through the
Ammdix to Part 80 of IMIGAR) rewires that an inchtpandent tottotor arnmelly suck SEAs
or LEAs receiving $100,000 or more a year in Fechwel assistance for intern& control end
compffence. Those rectOving between $25,000 and $100,000 a year have the option of
partiapatim in the single audit or am suck made in accordance with the retwkoments of
the proowns in which they participate. State and local govenments receivkig Ws than
$25,000 a year are governed by audit requirements prescribed by State or local law or
regulatica.

Under a single audit, each major Federal assistance program is tested for refresantative
charges based on the auchtor's juftment.

010. Cint kW funds pay fw the Post, ora portion of the cost, of OW. Audit?

A. MEP funds can pay a prorated share of the cost of the audit according to the
percentage it =tributes toward the total amotmt of Federal assistance received by the
SEA or LEA. The percentage may be exceeded in cases where appropriate documentation
shows higher actual costs were incurred to audit the MEP Fwogram.

011. Wm receirms titiv mot twits?

A. Auditors submit a cm of the audit reports to the organization audited. %glum an
LEA or operating agency is audited, a copy of the report goes to the SEA. The SEA
admits copies of the report to each Federal agency providing program funds. Recipients
of more than $100,000 in Federal furKls must submit a copy to the following
clearinOsuse designated by OMB: Data Preparation Division, U.S. Bureau of the Census,
1202 East 10th Svest, Jefferscmville, Indiana 47132.

012. Mat other statutory mid regidetory Noviskins govern oats?

A. Sections 451454, 456-457 end 459-60 of GEPA describe ED's procedures on
audits, including provisions for the grimtees right of appeal of an atglit finding. An
applicant for Federal furwis accepts and affirms the right of the General Accounting Office
(GAO) and any authorizul representative of the sponsoring agency, to 8CCOSS end examine
all records, books, papers, or documents related to the grant. GAO is the investigative
arm of Congress and conducts program audits at the request of Congress.

013. Who hes the outhorfty te conthat mats of the use of ANIP finds?

A. At the Federal level, both ED's Office of the Inspector General (01G) afx1 the GAO
are empowered to conduct audits of the use of program funds. Ito OIG ccmducts three
types of audits: 1) external audits of grantee or contractor operations; 2) internal audits of
ED administration and marmigement; and 3) national audits of issues or cwoblem areas
having national significance end requiring corrective action at the Federal level.
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At the State kml, audits are conducted annually by independent auditors, as required by
the Single Audit Act. States implement this provision through use of a State auditor or
hiring of independent sucking firm.

014 b WI* Moo of Mimi abeam gMla outhoduel to conduct affeks?

A. No. However, if OME Weves, based on a program revkiw, that an audit would be
approwiate, it may request that one be conducted. (See Sectial 452(a)(2) of GEPA.)

1215. s ED's Offico of the impactor Omani jr amw to other I D Woos?

A. No. The Office of the Inspector General (01G) of the Department of Education was
created by Congress in the Inspector General Act of 1978. While it reports to the
Secretary, it is eel:orate and cfistinct from the program office units in the Department
The authorizing statute establishes OIG as an kulependent and obOctive unit which, In
general terms:

o conducts and supervises audits and investigations relating to the programs and
operations of the Department;

o provides leadership, coordination, and recommendations on activities that (1)
promote economy, efficiency, and effectiveness; am, (2) reduce or detect fraud
end abuse in the administration of programs; end

o provides a means of keeping the Secretary end Congress informed about
problems and deficiencies relating to the administration of the Department's
programs and the necessity for corrective action.

OHL How cos rot*ionts of fonts plopore fw on awn?

A. Ongoing activities that develop audit readiness include:

o esiablishing internal controls;

o complying with Federal requirements;

o ostablishing and maintaining proper recordkeeping and record retention systems;
and

o Requesting internal audits.

In addition, internal controls should be examined by asking questions such as the
following:

o Do payroll records support charges to Federal funds?

o Are procedures in place to verify that charges are illi0Wabie under the grant Or
contract provisions?
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o Are procedures adequate to vwify that program participants are eligible?

o Do corrective actions result from monitoring reviews?

017. Met are same chwoctodstica of o good bawd loamy/ system?

A. Internal controls should include these components:

o a plan of organization that segregates duties as appropriate in order to safeguard
resources;

o a system of authorization reid r Cang procedwes wiequete to provide
effective accounting control over assets, Babffities, revenues. and =Wow

o established prelates that we followed by arch organizational component WI
performing its duties and function%

o qualified persconel trained to perform their responsibilities; and

o effective systems of internal review.

0 f& Ifilhot kinds of activitlos might b thosoNoet o so ma?

A. An audit might review ownphance recsdrements such as the following, whit* are
applicable to ED programs:

o chews for direct labor to Federal grants;

o treat/want of want-related income;

o reporting of financial status;

o 0ligibliitY of Participants;

o monitoring of activities; and

o allowebility of services.

019. For how tong mat records of Forkordiy fundod octfritios be rotaimmi for posslio
audit?

A. Records relating to Fes:Wally funded activities involving any portion of an audit
process initiated prior to the end of the record retention period must be retained until the
audit, audit resolution, or audit appeal has been completed. Recordkeeping should
establish an audit trail beginning with the preparation of the Aoplication, and shadd irxducki
records to support the application. (See Chapter X - STATE ADMINISTRATION fce general
recordkeeping requirements.)
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020. Whet ow Os *Ass possoo is ova procootilisgs?

A. Grantees have a right to comment on the draft and final au& reports. They have a
right to appeal a program detennktation letter (PM) that codd kwolve reimbursemmts to
the Federal government, or other penalties, as wag as corrective action that must be
taken. They also have a net to appeal to ED's Office of AckiVnistrative law Judges
(CALA.

021. Mat Is ~kick?
A. In cases whale ED hes recovered funds from en SEA oi operating agency that
mkment MEP funds or WWI to account property for them, the SEA may request a
"grantback" of the recovered funtb. A grantbeck is the sward that ED may maks to an
SEA or LEA out of the recovered hmds; it may not exceed 75 percent of the funds that ED
=OWL

022. Mat soquirommts oustb mot fps. m. Swoon, to owaid a ponthook to dm SEA?

A. If an SEA wishes to request a grentback of Chaptix 1 MEP funds, the Chkif State
School Officer should submit the following to the Assistant Secretary for Elementary and
Secondary Education:

o a letter thet-

a. requests the repayment of funds; and

b. provides *essences that-

(1) the prectk:es in the SEA or LEA that resulted in the violation of law have
been corrected; and

(2) the MEP in the SEA or LEA has been reviewed during the current school
year, and the SEA has determined that it is in compliance with all applicable
MEP requirements.

o a detailed explanation. including documentation if available, of actions taken to
correct the specific violations.

o a plan for the use of grentback funds thet-

a. meets the requirements of the MEP;

b. to the extent possible, benefits the migratory children who were affected by
the failure to compltar the misuse of funds that resulted in the recovery. (If
a time lapse makelit impossible to serve the same children, the Oen must
justify use of funds for the benefit of current participating migratory
children);
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c. shows that the use of the ftmds would achieve the ptxposes of the NEP;
and

d. incitxtes the followPtg:

(1) an kientification of the reciplent(s) of the grantback ftmds;

(2) a brief description of the current MEP;

(3) a detailed descriptitm of the activities to be proviftd with grantback funds
and how these twtivities would supOement the regular wogram;

(4) an itemized budget that shows how the recipient(s) would spend the ftmds
on tIva proposed 8CtiVitieS;

(5) the beginning and ending dates of the project period:

(6) evidence that parents or representatives of the ctildren who would benefit
from the grantback funds were consulted in planning the program; and

(7) a description of how makable services would be provided to eligible private
school children.

o eviderce that the SEA has fully satisfied its financial lialxlity co has entered into
a repayment agreement with ED. it is important fix the SEA to address any
other outstantfirva debts with ED by making payment or by entering into a
repayment agreement with ED before requesting a grantback of PrEP funds.

o if ftmds were repaid to ED as the rest* of LEA audit findings wider the Single
Audit Act, audit materiels that provide the basis for a step-by-step description of
how the audit determinations were resolved by the SEA.

023. How iong does it take to get a !mailmen

A. From the time ED receives an approvable plan (one that includes the above
requirements), it usually takes three to four months to complete the process.

024. Whet is the pedod of avOablity ler the we of giantheck funds?

A. The period of availability is based cwi the Federal fiscal year, which ends on
September 30. Grantback ftmds may remain available for expendittze for no more than
three fiscal years fdowing the fiscal year in which final agency action occurs. For
example, if a final action occurred on November 25, 1989 (FY 1990), the period of
availatety would last until September 30, 1993.
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025, Met constftutes VrtM agency mew° h datemdinkw the perfect of avaibblicty?

A. Final agency acticm for a program datemanstion received by a State on or after
October 25, 1988 is the last applicable event of the following:

o the issuance of written notice of a theallowable decision issued by an authorized
ED official; or, if no disallowance decision was issued, the date that repayment
was made;

o a decision by ED's Of** of Administrative Law Judges (OALJ) upholding the
disallowance decision;

o sixty days after receipt of the OALJ's decision; or the Swetary's decision
modifyktg or setting aside the OALJ's decision; or

o a negotiated settlement and/or repayment agreement between ED and the SEA
while a case is under admintstrative review.

NOTE For mogram determinations received by a State on or after October 25, 1988,
which are appealed to court, *final agercy action' is the last applicable administrative
act= listed above, not any subsequent court decision or other action taken during judicial
revkiw.

026. What me the tonna and conditions to which a grantback payment b subject chains
end after the project period?

A. Section 4511(b) of GEPA provides that any payments made under a grantback
arrangement shall be subktct to the terms and conditions that ED deems necessary to
accomplish the purposes of the program. These include, but are not limited to, the
following:

o the funds awarded under the grantback must be spent in accordance with:

a. all applicable statutory and regulatory requirements;

b. the plan submitted by the SEA or LEA for the use of the funds and any
amendments to that plan that are apixoved by ED; and

c. the budget included in the plan and any amendments to the budget apiroved
by ED.

o all the funds awarded under the grantback must be obligated within the project
period included in the plan.

o separate accounting records must be maintained documenting the expenditure
of the repaid funds.
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0 report must be submitted to ED no tater emu% 90 days after the completion of
the prolect that Wiest** that the funds wen $pent in accordance with the plan
end the budget tncUded in the plan.

027. Must ED notify Os Oft of the boot to swot gootbook?

A. Yes. ED must ptdIlish a notice bi the WV* Begkeit 30 dews Oar to maidng a
-grentbsck payment arhe notice exPlehle the tams end concEtIons undo' which paymat

wig be made and describes the plan for the use of hods. During the 304ev Peziods
interested persons may submit comments regarding the proposal errortgernent.
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poverty that exceed the Statewkle average of pliverty shallreceive any hands pureuant to the provIjon a this clause.SD A State may reserve not mme than 2 percent a its alloca-tion under this section ihr the pupae of making direct pay-mina to local educational agencIes that meet the criteria ofclauses (i) and (ii) al paragrapb (1 KA), but are otherwise ineligi-ble.
(b) Payment% Dm OF PUNTS.

(1) The total amount which counties in a State are entitledto under this section for any fiscal year shall be added to theamount paid to that State undo. section 1401 kw such year.From the amount paid to it under this section, the State shalldistribute to local educational agencies in each county of theState the amount (if any) to which it is entitled under this sec-. tion.
(2) The amount paid to a local educational amney under thissection shall be used by that agency for activities undertakenpursuant to its application submitted under section 1012 andshall be subject to the other requiremente in subpart 2 of thispart.

(c) Raszaiwrion or Furma
n) For any fiscal year for which amounts appropriated forpart A of this chapter exceed $3,900,000,000, the amounts spec-Ified in paragraph (2) of this subsection shall be available tocarry out this section.
(2)(A) The fine $400,000,000 in excess of 53,500.000,000 appro-priated for part A of this chapter in any itu-al year shall beavailable to carry out this section.
(8) Whenever the amounts appropriated for inert A exceed$4,300,000,000 in any fiscal year, 10 percent uf the amount ap-propriated for that fiscal year shall be available to carry outthis section, except that no State shall, as a result el imple-mentation of paragraph (2) of this subsectiozi, receive leasunder bection 1005 than it received for the previous flees] yearuniksr such section or under section 554( 1XA) of the EduCa-tion Consolidation and Improvement Act of 1981.(d) RATABLI liNDOMON Rina---If the sums available under sub-section (c) for any fiscal year for making pa,yments under this sec-tion are not t to pay in full the total amounts which allStates are entitled to receive under subsection (a) for such fiscalyear, the maximum amounts which all States are entitled to re-ceive under subsection (a) far such fiscal year shall be ratably re-duced. In case additional fun& become available for making suchpayments for any fiscal year during which the preceding sentenceIS applicable, mw.h reduced amounts shall be increased on the samebasis as they were reduced.

MO VAC VIZ

Subpart 2Basic Program Requirenients
SEC. Nil. USES or FUNDS.

(a) Paooasie
(I) A local educational ager may use funds received underthis part only for programs and prts v.-hich are designed to

7 7
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meet the special educational needs of educationally deprived
children identified in accordance with section 1014 and which
are included in an application ihr Resistance approved by the
State educational agency.

(2) Such mrnn and prcjects under paragraph (1) may in-

equipment and instructional books and school S-
aluda through secondary the acquisition of

brary resourceg employment of special instructional
school counselor:, and other pupil services pe employ-
ment and training of education aide% payments to teachers of
amounts in moms of regular salary schedule.. as a bonus for
service in achools serving protect areas; the training of teach-
ers, librarians, other instructional and FOI services person-
nel, and, as appropriate, early childhood education profession-
als (including training in preparatimi for the implementation
of programs and projects in a subsequent school year); the con-
structem, where necessary, of school facilitiug parental in-
volvement activities under section 1016; planning for and eval-
uation of such progra.ls and projects assisted under this chap-
ter; and other expenditures authorized under this chapter.

(3) State and local educational agencies are encouraged to de-
velop programs to assist eligible children to improve their
achievement in basic skills and more advanced skills and to
consider year-round services and activities, including intensive
summer school programs.

(b) INNOVAITON PawnersSubject to the approval of the State
educational agency, a local educational agency may use not more
than 5 percent of payments under this part for the coots of con-
ducting innovative prcjects developed by the local educational
agency that Include only

(1) the continuation of services to children eligible for serv-
ices in anzaLlreceding treabiliertod sufficient to maintain

Prratilie of co:dinned si?rivices to eligible children
transferred to ineligible areas or schools as part of a desegrega-
tion plan for a period not to exceed 2 year%

(3) incentive payments to schools that have demonstrated *
nificant progress and success in attaining the goals of this
chapter;

(4) trebling of chapter 1 and nonchapm 1 paid teachers and
librarians with respect to the special educational needs of eligi-
ble children and integration of activities under this part into
raler classroom programin

(5) programs to encourage innovative approaches to parental
involvement or rewards to or expansion of exemplary parental
involvement program;

(5) encouraging the involvennint of community and private
sector resources (including fiscal resources) in meeting the
needs of eligible children; e-

(7) assiotance by local ed. mtional agencies of schools identi-
fied under section 1021(b).

rio tine MD
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SEC NIL ASSUME= AND APPILWATEML
(8) STATE EsuCATIONAL ASENCv AtisuamicatAny State desir-

ing te perticfite wider this chapter shall submit to the Secretary,
its State educational agency, assurances that the Stateeducationid swingy

(1) will meet _the titft in section 435(bX2) and (US)
of the Gateral Education Provisions Act relating to Meal con-
trol and fund accounting procedure%

(2) will carry out the activities requited under this chapter
with regard to evaluation and school program t;

(3) has on file a program improvement plan meets tin
requirements of section 1020 and

(4) will ensure that its local educational r.lencias and State
statutoty and regulatory
receiving fUnds under this 7omply with taoll

obaPter-
Such assurances shall remain in effect for the duration of partici-
pation under this chapter.

(b) U1CAL APPLICATIOMI.A local educational agency may receivea grant =kir thii chapter for any fiscal year if it has on file withthe State educational agency an a_pplication which describes the
procedure to be used section 1014(b) to assess students' needs
and establish program goals, describes the programs and projects to
be (=ducted with such assistance for a period of not MOTT than 3
years, and describes the desired outcomes for eligible children, interms of bask and more advanced skills that all children are ex-pected to master, which will be used as the basis for evaluating the
program or predect as required by section 1019, and such applica-tion las been approved by the State educational agency and devel-oped in consultation with teachers and parents.

(e) LOCAL Assurtances.Such application shall provide assurancethat the programs and proiects described
(1) are of sufficient size, scope, and quality to give reasonable

Promise of substantial Progress toward meeting the special
educational needs of the children being served, are designedand implemented in consultation with teachers (inclading
early childlued education professits als and librarians when
appropriate), and provide for parent I involvement in acrord-
ante with section 1016;

(2) make provision for services to educationally deprived chil-
dren attending private elementary and secondary scs in ac-cordance with section 1017;

(3) allocate time and resources for frequent and rmlar co-ordination of the curriculum under this chapter with the regu-
lar inistructional program; and

(4) .n the case of participatfn students who are also limited=Tit otroficient or are ppad, provide maximum co-
between gervices provided unhir this chapter and

services provided to address children's handicapping conditions
or limited English proficiency, in order to increase program ef-fectiveness, eliminate duplication, and reduce fragmentation of
Lim students' programs.

t20 UAC. 27M)
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SEC. Isi& MEESE SelitIOLS.
(a) GENERAL Panvericers.

(1) Sultiect to subsection (b), a local educational agency shall
use funds received under this chapter in school attendance
areas having high concentrations of children from low-income
families (hereinafter referred to as "eligible school attendance
areas"), and where fluids under this chapter are insufficient to
provide programs and wojects for all educationally deprived
children in eligible school attendance areas, a local educational
agency shall annually rank its eligible schted attendance areas
from highest to lowest within each gra& span grouping or for
the entire local educatkmal agency, according to relative
degree of concentration ti children from low-income families.
A local educational agency may carry out a program or proAct
assisted under this chapter in an eligible school attendauce
area only if it also comes out such program r project in all
other eligible school attendance areas which are ranked higher
under the first sentence of this paragraph.

(2) The same measure of low income, which shall he chosen
by the local educational agency on the basis of the best avail-
able data and which may be a composite of several indicators,
shall be used with respect to all school attendance areas within
a grade span grouping or for the entire local educational
agency, both to identify the areas having high concentrations
of children from low-income families and to determine the
ranking of each area.

(3) The requirements of this subsection shall not apply in the
ease of a local educational agency with a total enrollment of
less than 1,000 children, but this paragraph does not relieve
such an agency from the responsibility to serve eligible chil-
dren according to the provisions of section 1014.

(b) Local. EDUCATIONAL Atm= DISCNETION.Notwithstanding
subsection (aX1) of this section, a local educational agency shall
have discretion to identify and rank eligible attendance areas as
follows:

(1) A local educational agency may designate as eligible and
serve all of its attendance areas within a grade span grouping
or in the entire local educational agency if the percentage of
children from low-income families in each att..- area a
the agency is within 5 percentage paints af the average per-
centage of such children within a grade span grouping or for
the entire local educational agency.

(2) A local educational agency may designate any school at-
tendance area in which at least 25 percent of the children are
from low-income families as an eligible school attendance area
if the aggregate amount expended under this chapter and
under a State program meeting the requirements of section
101813 x1Xl3) in that flew; year in each school attendance area
of that agency eligible under subsection (a) in which projects
assisted under this chapter were carried out in the preceding
fiscal year equals or exceeds the amount expended from those
sources in that area in such preceding fiscal year if such at-
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tendance areas qualify for such amounts under subeection
(cX1).

(8) A local educatimal .t may, with the approval of the
State educational agency, " " .41 6 aml serve schoolattendance areas with substantially . .4 numbers or per-centages of educationally deprived " beibre school at-tendance arme with higher concentrations of children fromlow-income families, but this paragraph shall not permit theprovisims of services to moan school attendance areas thancould otherwise be served. A State educational agency ahall ap-prove such a proposal only if the Fkate educatimal agencyfinds that the propoeal will not substantk14 impair the deliv-ery of deprived child: m from low-insmne families in project

areas served by the local educational agency.(4) Funds received under this part may be used for educa-tionally deprived children who are in a school which is not lo-cated in an eligible school attendance area when the propor-tion of children from low-income families in average dai/y at-tendance in such school is substantially equal to the proportionof such children in an eligibl, schoal attendance area of suchagemy.
(5) If an e4eble school attendance area or eligible school wasso designated and served in accordance with subsection (a) inthe immediately preceding fiscal year, it may continue to be sodesignated for the subsequent fiscal year even though it doesnot qualify as eligible under such subsection in such additionalyear.
(6) With the approval of the State educational agency, eligi-ble school attendance areas or eligible schools which havehigher proportions or numbers of children from low-income

families may be skipped if they are receiving, from non-Feder-al funds, services drthe same nature and scope as would other-wise be provided under this part, except that (A) the number ofchildren attending private elementary and secondary schoolswho receive service; under this part shall be determined with-out regard to non-Federal compensatory education funds whichserve eligible children in public elementary and secondaryschools, and (B) children attending private elementary and sec-
rcillendatiKed in accordance with this section and without regard

schools who receive assistance under this part shall be
to skipping public school attendance areas or schools underthis paragraph.

(C) Al.LOCATIONS.
(1) Except as provided in paragraph (2), a local educationalagency shall allocate Outdo under this part among projectareas or schools on the basis of the number and neecre of chil-dren to be served as determined in accordance with section1014.
(2) Children in eligible schools, who receive services underthis part and subsequently become ineligible due to improvedacademic achievement attributable to such services, maY COD-tinue to be considered eligible for 2 additional yvars only forthe purpose of determining the allocation of funds among eligi-
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ble schools under paragraph (1). Any hinds
be need to provide services to any children
eligible under section 1014.

im Mac Ms;

so allocated shalt
determined to be

SRC NIL EMMA CHILDREN.
(a) ChINERAL Pstovitanna

(1) Except as provided in subsections (c) and (d) of this sec-
tion and secticm 1016, a local educatimal agency shall use
funds received under this part for educationally deprived chil-
dren, identified in accordance with subsection (b) as having the
greatest need for special amistance, in school attendance areass the requirements or section 1013.

for services under this part are
(A) those - - up to age 21 who are entitled to a free

public education through grade 12, and
(B) these children who are not yet at a grade level where

the local educational agency gsr_ovides a free public educa-
tion, zet are of an age at which they can benefit from an

=1:edducational setting.
instructional program provided in a school or

(b) Assasmarir or EDUCATIONAL Nsm).A local educational
agency may receive hands under this part only if it makes an as-
sessinent of educational needs each year to (I) IdentIfy elucational-
ly deprived childmn in all eligible attatdance areal; identify the
general inetructional areas on which the program will focutc (3)
select those educationally deprived children who have the greatest
need for special assistance, as identified on the basis of educational-
ly related objective criteria established by the total educational
agency, which include written or oral testing instruments, that are
uniformly applied to particiilar grade levels throughout the local
educational agency; and (4) determine the special educational needs
(and library resource web) a' participating children with spec-
ificity sufficient to ensure concentration on such needs

(c) Wean EDUCATIONAL Atunscv Ducturrum.(1) Educationally
deprived children who begin participation in a program ar prqject
astuted under thk; part, in accordance with subsections (a) and (b)
but who, in the same school year, are transferred to a school at-
tendance area or school not receiving funds under this part, may, if
the local agency so determines, continue to participate in a pro-
gram or preject funded under this part for the duration of that
same school year.

(2) In providinig services under this part a local educational

2enmay skip educationally deprived children in greatest need
ascsrstance who are receiving, ftom non-Federal sources, services

of the same nature and scope as would otherwiee be provided under
this part.

(3) A child who, in the previous year, was identified as being in
greatest need of assistance, and who continues to be educationally
deprived, but who is no longer identified as being in greatest need
of assistance, may participate in a program or project misted
under this part while continuing to be educationally deprived for a
maximum of 2 additional years.

1 L
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(d) SPECIAL Rutes.(1) Millen receiving services to overcome a
handicapping =Within or limited English prficiency shall also be
eligible to receive services unr this part, If tIm have needsstem-, from educational deprivation and not related solely to the:. I condition or limited English proficiency. Such chil-
dren be selected on the same basis as other ,Mr,m identi-
fied as eligible for and selected to receive services under this part.
Funds under this part may not be used to provide services that are
otherwise required by law to be made available to such children.

(2) A student who at any time in the previous 2 years was receiv-
ing services under subpart 3 of part D of this chapter or under sub-
part 3 of part B of title I of the Elementary and Secondary Educa-
tion ACt (as amended by chapter 1 of the Education 011molidation
and Improvement Act of 1981) shall be considered eligible for serv-
ices under this part, and may be served subject to the provisions of
suinections (a) and (b).

ise enc. 27241

SEC. NM SCHOOL% sDE PROJECT&
(a) Use or Ftmos roe Scsroomine Pannicm.In the case of any

wheel serving an attendance area that is eligible to receive serv-
ices under this part and in which, for the first year of the &yearperiod of projects assisted under this section, not len than 75 per-
cent of the children are from low-income families or any eligible
school in which not kw than 75 percent of the children enrolled in
the school are from low-income families, the local educationalagency may out a project under this part to upgrade the
entire ed program in that school if the requirements of
subsections (b), (c), (d), and (e) are met.

(b) DESIGNATION OF SCHOOLLA school may be designated for a
schoolwide project under subsection (a) if

(1) a plan has been developed for that school hy the local
educational agency and has been approved by the SWe educa-
tional agency which

(A) provides for a comprehensive assesament of educa-
tional neede of al/ students in the school, in particular the
special needs of educationally deprived children;

(B) establishes goals to meet the special needs of all stu-
dents and to ensure that educationally depived children
are served effectively and demonstratr. performance gains
comparable to other students;

( describes the instructional proeram, pupil services,
and procedures to be used to implemen those goals;

(D) &scribes the specific uses of funds under this part as
Part of that program; and

(E) describes how the school win nu ve to implement an
effective schools program as defined in section 1471, if ap-
propriate;

(2) the plan has been developed with tne involvement of
those individuals who will be engaged in carrying out the plan.
including parents, teachers, librarians, educition aid", pupil
services personnel, and administrators (and secondary students
if the plan relates to a secondary school);

Is 3

ERA OF 19S5 Sim MI5

(3) the plan preview for consulndimi am individuals de-
scribed in paragraph (2) as to the educational ercPeaa of all
students and the participation of such individuals in the devel-
opment and implementation of the accountalility numsures re-
quired by subsection (e)

(4) appropriate training is provithed to parents of children to
be served, teachers, librarians, aml other instructional, admin-
istrative, and pupil services personnel to enable them effective-
ly to carry rad the plan;

:5) the plan imiudes procedures for measuring pingress, as
required by subsection (e), and describes the particular meas-
ures to be used; and

(6XA) in the case of a schwa district in which there are one
or more schools described in subsection (a) and there am also
one or more other schools serving project woes, the local edu-
cational agency makes the Federal ftinds provided under this
part available for children in such schools described in subsec-
tin (a) in ammints which, per educationally deprived child
served, equal or exceed the amount of such funde made avail-
able per educationally deprived child served in such other
schools; and

(111) the average per pupil expenditure in schools described in
subsection (a) (excluding amounts expended under a State com-
pensatory education program) for the fiscal year in which the
plan is to be carried out will not be less than such eependiture
in such schools in the previous fiscal year, except that the cost
of services for programs described in seethes 1018(dX2XA) shall
be inclu&d ihr each fiscal year as appropriate only in propor-
tion to the number of children in the building served in such
programs in the year for which this determination is made.

(c) APPROVAL OF PLAN; OPERATION or Fawner.
0.) The State educational agency shall approve the plan of

any local educational agency for a schoolwi1 p project if that
plan meets the requirements of subsection (b).

(2) For any school which has such a plan approved, the local
educational agency

(A) shall, in order to carry out the plan, be relieved of
any requirements under this part with respect to the com-
mingling of funds provided under this chapter with funds
available for regular programeg

(B) shall use funds received under this part only to sup-
plement, and to the extent practicable, increase the level
of funds that would, in the absence of such Federal hinds,
be made available from non-Federal sources for the school
approved for a schoolwide project under paragraph (1);

(CI shall comply with the provisions of section 1018(c%
and

(D) may not be required to identify particular children
as being eligible to participate in projects assisted under
this part but shall identify educationally deprived children
for purposes of subsections (b) and (a) of this section.

(d) Um or FUNDS.In addition to uses under section 1011, funds
may be usati in schoolwide projects for-
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(1) planning and hnsilementing eifecthet schools programs,and
(2) other activithis to improve the instructional pogrom andpupil services in the echool, such as reducing clam sum, train-ing staff and parents a children to be served, and implement-ing extended schoolday propane.

(0) ACCOUNTARILIIT.
(1) The State educational agency may grant authority fbr alocal educational agency to operate a schoolwide project for aperiod of 8 years. if a school meets the accountability require-ments in paragraphs (2) and (3) at the end of such period, asdetermined by the &ate educational Agency, that school -"rill beallowed to =time the schoolwide project for au additional 3-year period.

(2XA) Except as provided in subparagraph (Il), after 3 years,a school must be able to demonstrate (l) that the achievementlevel of educationally deprived children as measured accordingto the means epecifled in the plan required by subsection (b)exceeds the average achievement of participating children dis-trictwide, or (ii) that the achievement of educationally thiprivedchildren in that school exceeds the average achievement ofsuch children in that school in the 8 fiscal years prior to initi-ation of the schoolwide project,
(11) For a secondary school, demonstration of lower dropoutrates, increased retention rates, or increased graduation ratesis acceptabba in lieu of increased achievement, if achievementlevels over the 3-year schoolwide project period, compared withthe 3-year period immediately preceding the Schoolwideproject, do not decline.
(3) Schools shall annually collect achievement and other as-sessment data for the purposes of paragreph (2). The results ofachievement and other assessments shall be made availableannually to parents, the public, and the State educationalagency-

fa/ U.S C. 27251

SEC. IPIS. PARENTAL INVOLVEMENT.
(a) PDIINNOS; GENERAL REQUIREMENT.

II) Congress finds that activities by schools to increa...v paren-tal involvement are a vital part of programs under this chap-ter.
(2) Toward that end, a local educational agency may receivefunds under this chapter only if it implements programs, ac .tivities, and procedures for the involvement of parents in pro-grams assisted under this chapter. Such activities and proce-dures shall be planned and implemented with meaningful con-sultation with parents of participating children and must be ofsufficient size, scope, and quality to give reasonable promise ofsubstantial progress toward achieving the goals under subsec-tion di).
(3) For purposes of this section, parental involvement in-cludes, but is not limited to, parent input into the design andimplementation of programs under this chapter, volunteer or

ESEA Of MS Sm. 1816

paid by parents in school activities, and pro-
and materials which build parents' capacity to

&rove their children's learning in the home and in echo&
(b) Goma or PARENTAL INVOLVEMENT.In carrying out the re-

quirements of subsection oti, a kiwi educational agency shall, in co-
ordination with parents of particirting children, develop pro-
grams, activities, and procedures which have the following pate

(1) to intbrm parents of partimp sting children of the :4

under this chapter, the riasone thfor eir children's pa-
floe in such programs, and the specific inetnictional objectives
and inethoditif the program;

(2) to support the- efforts of parents, including training
ants, to the maximum extant practicable, to work with tWr
chilaren in the home to attain the instructional objectives of
programs under this chapter and to understand the program
requi __rements of this chapter and to train parents and teachers
to build a partnership between home and school;

(3) to train teaehers and other staff involved in programs
under this chapter to work affectivet, with the parents of par-
ticipating students;

(4) to consult with parents, on an ongoing heats, concerning
the manner in which the school and parFnts can better work
together to achieve the pwrwee objectives and to give par-
ents a feeling of partnership in the education of their children;

(5) to provide a comprehensive raw of opportunities for
parents to become informed, in a timely way, about how the
program will be designed, operated, and evaluated, allowing

rtunities for parental participation, so that parents and
ucators can work together to achieve the program's objec-

tives; and
(6) to ensure opportunities, to the extent cructicable, for the

full participation of parents who lack literacy skills or whose
native language is not English.

(c) kiecnernsma TOR PARENTAL lisvoisacnorr.
a) Each local educational agency, after consultation with

and review by parents, shall develop written policies to ensure
that parents are involved in the Oanning, design, and imple-
mentation of programs and shall provide such reasonable sup-
port for parental involvement activities as parents may re-
qufst. Such policies shall be made available to parents of par-
ticipating children.

(2) Each local educational agency shall convene an annual
ineetin& to which all parents of participating children shall be
invited, to explain to parents the programs and activities pro-
vided with Asada under this chapter. Such meetings may be
districtwide or at the building level, as long m all such parents
are given an opportuifeitykrjoarticipate.

(3) Each local ad agency shall - parents of
participating children with reports on the 's progress,
and, to the extent practical,hold a panynt-teacher conference
with the parents of each child served in the program, to dis-
cuss that child's progress, placement, and methods by which
parents can complement tho child's instniction. Educational

S i;
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personnel under this chapter shall be readily accessible to par-
ents and shall permit parents to obstuve activities under this

chntra.ch local educational meaty shall (A) provide opportuni-
ties fin.
input intoreiglir,V parents of

of parings to ikwmplatlaral
dash% (B) pm, parents ofparticipatingParth= with timely°
infinmation about the program; and (C) make parents metre of
parental involvement requirements and other relevant provi-
nces of programa under this chapter.

(6) Parent program, activities, and procedures may includeregular parent =fineness; parent resource centeezn=
trasittncitgtesim4ams and reasonable and necessary

the attendance of parents at training session%
hiring, training, and utilization of parental involvement liaison
workers; reporting to parents on the children's progress; train-
ing and sapport of personnel to work with parents, to coordi-
nate parent activities, and to make contact in the home; use of
parents as classroom volunteers, tutors, and aide% Provision of
school-to-home amiplementary curriculum and materials and
assistance in implementing hoine-based education activities
that reinforce classroom Intl-action and student motivation;of timely information on ..:4 uft4eT this chap-
ter (such as program plass and eval
suggestions in the planning, development, and 41:13n ththes

program; providing timely responses to parent recommenda-
tion% parent adviory council% and other activities designed to
enlist the support and participation of parents to aid in the in-
struction of their children.

(6) Parents of wWpating children are expected to cooper-
ate with the local educatlonil agency by becoming knowledgea-
ble of the pnrain goals and activi and by working to rein-
force their ren's traini at home.

(d) COORDINATION WFFH ADULT EDUCATION Acv.Programs of pa-
rental involvement shall coordinate, to the extent possible, with
programs funded under the Adult Educatk Act,

(e ACCESSIOILSTV RRQUIREBIENT.Informthion, programs, and ac-
tivities for parents pursuant to this section ahall be provided, to
the extent practicable, in a language and form which the parents
understand.

t20 U.S.C. 27261

SEC. 1017. PAIFFICIPATION OF CHILDREN ENROLLED IN PRIVATE
SCHOOL&

(a) GENERAL REQUIRESInrrs.To the extent consistent with the
number of educationally deprived children in the school district of
the local educational agency who are enrolled in private elementa-
ry and secondary schools, such agency shall, after timely and
meaningful consultation with appropriate private school oftielals,
make provisions for including special educational services and ar-
rangements (such as dual enrollment, educational radio and televi-
sion, computer equipment and materials, other technology, and
mobile educatimn services and equipment) in which euch children
can participate and which meet the requirements of sections

27 BEA Of lisc. 1917

1011(a), 1012(b)(1), 1013, 1014, and 101130n. Expenditures for educa-
tional services and arrangements musuant to this section for edu-

cationally deprived chihlren in private schools shall be equal
(8:2into account the number of children to be served and the
educatimial needs of such children) te esPenaltures for chil-

dren enrolled in the public schools of the local educational agency.

(b) BYPASS PROVISION.
(1) If a local educational agency is by law from

providing for the participation in programs Sir educa-
tionally dereived children enrolkid private elementary and
secondas7 schools as required by subsection (11), the Secretary

shall waive such remdrements. and ehall arrange for the
sion of services to such children through arrangements which

shall be sulkeict to the of sideactkin (a)-
(2) If the Secretary . or that a local educational

agency has substantially failed to provide for the participation
on an equitable basis of educationally deprived children en-
rolled in private elementary and eecondary schools as required

h), subsection (a), the Secretary shall arramm for the province
of services to such children threugh arrangements which shall
be subject to the requirements of subsection (a), upon which de-

termination the provisions of subsection (a) shall be waived.
(3XA) The Secretary shall develop and implement written

procedures for receiving, investigating, and resolving com-
plaints from parents, teachers, or other concerned organiza-
tions or individuals concerning violations of this section. The

shall investigate and risiolve each such complaint
iTifira) days after receipt of the complaint
(11) Wines the Secretary arranges for services pursuant to

this aubsection, the Secretary shall, after consultation with the
appropriate public and private school officials, pay to the pro-
YIdeT cost of such services, including the administrative
cost of arranging for such services, from the appropriate alloca-

tion or allocations under this chapter.
(C) Pending final resolution of any investigation or com-

plaint that could result in a determination under this subsec-
tion, the Secretary may withhold from the allocation of the af-
fected State or local educational agency the amount the Seers-
tary estimates would be necessary to pay the cost of such serv-
ices.

(D) Any determination .by the Secretary under this section
shall continue in effect until the Secretary determines that
there will no longer be any failure or inability on the part of
the local educational agency to meet the requirements of
subsec- tion (a).

aiXA) The Secretary shall not take any final action under
this subsection until the State educational agency und load
educational agency affected by such action have ha4 an oppor
tunity, for at least 46 deys after receiving written notice there-
of, to subn it written objections and to appear before dm Secre-
tary or a r oignee to show cause why such action should not oe

taken.

S 15
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(B) If a State or local educational agency is dissatisfied withthe Secretary's final action after a woe-Wing under subpara-graph (A) of this panrgraph, it may, within 60 days after noticeof auch action, file with the United States court of appeals forthe circuit in which such &ate is located a petitimi for reviewof that action. A copy of tim petition shall be forthwith trans-mitted by the clerk of the court to the Secretary. The Secre-tary thereupon shall file in the court the record of the proceed-ings on which the Secretary's action was based, as provided insection 2112 of title 28, United States Code.(C) The findings of fact by the Secretary, if supported by sub-stantial evidence, shall be conclusive; but the court, for goodcause shown, may remand the case to the Secretary to takefurther evidence, and the Secretary may thereupon make newor modified findinge of fact and may modify the previousaction, and shall file in the court the record of the ftuther pnsceedings. Such new or modified fmdings of fact shall likewisebe conclusive if supported by substantial evidence.MI Upon the filing of a petition under subparagraph (E). thecourt shall have junsdiction to affirm the action of the Secre-tary or to set it aside, in whole or in part. The judgment of thecourt shall be subject to review by the Supreme Court of theUnited States upon certiorari or certification as providul insection 1254 of title 28, United States Code.(c/ PRIDE DETILEMINATION.Any bypass determination by theSecretary under title I of the Elementary and Secondary Ethic/AV-AiAct of 1965, as in effect prior to July 1, 1988, or chapter I of theEducation Consolidation and Improvement Act of 1981 shallremain in efiect to the extent consistent with the purposes of this

attC.1:1PITAI. EXPENSES.-
(1) A local educational agency may apply to the State educa-tional agmicy for payments for capital expenses consistent withthe provisions of this mibsection. State educational agenciesshall distribute funds to local educational agencies based onthe degree of need as set forth in the application. Such an ap-plication shall contain information on such capital expenses byfiscal year and shall contain en assurance that any funds re-ceived pursuant to this subsection shall fre used solely for pur-poses of the program authorized by this chapter.(2)(A) Front the amount appropriated for the purposes ot thissubsection for any fiscal year, the amount which each Statesha9 be eligible to receive shall be an amount which bears thesame ratio to the amount apprapriated as the number of hil-dren enrolled in private schools who were served under chap-ter 1 of the Education Consolidation and Improvement Act of1981 in the State during the period July 1, 1984 through June30, 1985, bears to the total number of such children servedduring such period in all States.

(B) Amounts which are not used by a State for the purposesof this subsection shall be reallocated by the Secretary amongother States on the basis of need.

I !...)fi
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al There is authorised to be appropriated $30,000,000 for
fiscal year 1988, $40,000,000 fee the fiscal year 1989, and such
sums as may be necessary for each of the fiscal years 1990,
1991, 1992, and 1 . Any sums appropriated under this prowl-
sion shall be used for increases ia capital expenses paid from
funds under chapter 1 of the Education Consolidation and hn-
provement Act or this section subsequent to July 1, 198$, of
local educational agencies in providiint_the instructitmal serv-
ices required under section 557 of the Education Consolidation
and Improvement Act and this section, when without such
funds, services to private schoolchildren would have been or
have been Awed or would be reduced or adversely affected.

(4) For the purposes of this subsection, the term "capital ex-
penses" is limited to enenditures for noninstructional
and services such as the purchase, lease and renovation r ial
and pereonal property (including but not limited to mobile edu-
cational units and leasing of neutral sites or space), insurance
and maintenance costs, transportation, and other comparable
goods and services.

211 U.S.0

SEC ISIS. FISCAL REQUIREMENTS.
(a) MAINTENANCE or EFFORT.

(1) Except as provided in paragraph (2), a local educational
agency may receive fun& under this chapter for any fiscal
year only if the State educational agency finds that either the
combined fiscal effort per student or the aggregate expendi-
tures of that agency and the State with respect to the provi-
sion of free public education by that agency for the preceding
fiscal year was not less than 90 percent of such combined fiscal
effort or aggregate expenditures for the second preceding fiscal
year.

(2) The State educational agency shall reduce the amount of
the allocation of funds under this chapter in any fiscal year in
the exact proportion to which a local educational agency fails
to meet the requirement of paragraph tl) by falling below 90
percent a both the combined fiscal effort per student and ag-

gsitrexpenditures (using the measure most favorable to
leocal agency), and no such lesser amount shall be taped for

computing the effort required under paragraph (1) for subse-
quent years.

(31 Each State educational agency may waive, for 1 fiscal
year only. the rNuirements of this subsection if the State edu-
cational agency Mermines that such a waiver would be equi-
table due to exceptional or uncontrollable circumstances such
as a natural disaster or a precipitous and unforeeeen decline in
the financial resources of the local educational agency.

(bt FEDERAL FUNDS To SUPPLEMENT, Nur SUPPLANT REGULAR
NON-FM:MEAL FUND&A State educational agency or other State
ageney in operating its State level programs or a local educational
agency may use funds received under this chapter on!y so as to
supplement and, to the extent practicable, increase the level of
funds that would, in the absence of such Federal funds, be made

1. o
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available from non-Fhderal sources for the educatim of _PuPile Par.ticipathig in program and palette assisted under this chapter andin uo case may such funds be so used as to supplant such fluidshens such nca4rj sources. In orchir to dement le CompaIDOOwith this subsectims, no State educational agency:. other StateeilesteY. tw local educational agency shall he required to providemrvices under this chapter through use of a particular instillation-al method or ... a Instituter instructional setting.(c) Costraaamarv or Smencee.

(1) A kcal educational agency may receive hinds under thischapter only if State and local will be used in the districtof such
taken as a to provide foreign in praject areas which,are at least conipmalde to smices heintiprz-aided in arena in such &aria which am not receivingunder this chager. Where all school attendance areas in thedistrict of the agency are designated as pri$ect areas, theagency may receive such flinch only if State and local fundsare used to provide services which, taken as a whole, are sub-stantial)y compar in each project area.(2)(A) A local educatimal agency shall be considered to havemet the requirements of paragraph (1) if it has filed with theState educational agency a written assurance that it has estab-lished and implemented

(0 a districtwida salary schedule;(ii) a policy TO ensure equivalence among schools inteachers, adminharators. and auxiliary personnel; andWit a policy to ensure equivaience
amang_schools in the

Plies.
provision of curriculum materials and matructimai sup-a Unpredklable changes in student enrolhnent or person-

Mnel

aesignr ts which occur after the beginning of a school
iry of services. co

I not be included as a factor in determining mpare-
13) Each educational agency shall

. procedures forcompliance with the proviaions of this . -, ... . , and shall annually maintain records documenting compliance. Each Stateeducational Agency shall monitor the compliance of local edu-
ments of this subsection.
cational apnoea within the States with respect to the require-

(4) Each local educational agency with not more than I
sions of-this subsection.
building for each grade span shall not be subject to the provi-

(5) Each local education. al agency which is found to be out ofcompliame with this suraction *hail be subject to withholdirigor re of funds only to the amount or percentage bywhich the local educational agency has failetto complz.(d) EXCLUSION OP SPSCIAL SPATS AND LOCAL rROGRAM rumps.--(1A) For the purposes of determining compliance with therequirements of aubsections (b) and (c), a local educationalelfem7 er a State agency operating a program under part D ofthis chapter may exclude &ate and tocal hinds expended forcarrying out special programa to meet the educational needs ofeducationally deprived children including compensatory educe-

31 ISM OF US Set. 1011

tion for educationally deprived children after prior determine-
tion pursuant to paragraphs (3) mad (4) of this subsection that
such prems meet the requirements of subparagraph (11).

(B) A State or local pragrem meets the requiiements of this
subparaijaph if it is &rnflar to pagy assisted under this
part. The Secretary shall consider a&ate or local program to
be similar to programe assisted under this part if

(1) all children participating in the program are educa-
tionally deplived,

(ii) the program is based on similar performance objec-
tives related to educational achievement and is evaluated
in a manner consisteut with thos4=formance0=ectives,

(iii) the proven, provides su de-
signed to meet the special educational = of the chil-
dren who ere participating

(iv) the local ad -ucational agency keeps such records and
affords such access theieto as are necessary to SWUM the
correctness and verification of the requirements of this
subparagraph, and

(v) the State educational agency monitors performance
under the program to assure that the requirements of this
subparagraph are met.

(2)(A) For the purpose of determinintg compliance with the
requirements of subsection (c) a local educational agency may
exclude State and local funds expended for.

(i) bilingual education for children of limited English
proficiency,

(ii) special education for handicapped children, and
(iii) certain State phaae-in programs as described in sub-

ph (li)
(BrariCte education program which is being phased into

full operation meets the requirements of this subparagraph if
the Secretary is satisfied thet

(i) the program is authorized and governed specifically
by the provisions of State law;

(ii) the purpose of the program is to provide for the com-
prehensive and systematic restructuring of the total educa-
tional environment at the level of the individual school;

ail the program ie based on objectives, including but not
limited to, performance objectives related to mimetic I
achievement and is evaluated in a manner consistent .
those objectiveic

(iv) parents and school staff are involved in comprehen-
sive planning, implementation, and evaluation of the pro-
ven];

(v) the will benefit all children in a particular
school or within a school;

(vi) schools participating in a program describe, in a
school level plan, program strategies for meeting the spe-
cial educational needs of educationally deprived children;

(vii) at all times during such phase-in period at least 50
penent of the schools participatum in the program are the
schools serving prqiect areas wi&h have the greatest

110 t!i I OffST COPY ANIALE 1 "
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32number or Joncentratioas a educationally deprived chil-dren or childiem from JOW411001110
FREDWIRE;(viii) State fiinds made available fiw the_ phase-in pro-gram will supplement, and not suredant, Mate and locallends which would, in the able ,i of the phase-in pro-gram, have been provided for schools participating in suchProgram;

. (ix) the local educational
agency is separately RECOUIda-hie, for of conipllance with the clauses of thissu to the State educational agency for any

funds expended for such program; and(a) the local educationai agencies carrying out the Pro-
gram are complying

with the clauses of this-subparagraphand the State educational agency is complying with appii-cable provisions a this paragraph.(3) The hecretary shall make an advance determination of
whether or not a State prograni meets the rirements of this
subsection. The Secretary shall require each Mate educationalto submit the provisions of State law together with im-ting rules, regulations, orders, guidelines, and interpre-tations which are necessary for an advance determination. The

Secretary's determination shall be in_writing and shall Includethe reasons for the determination.
weenever there is any ma-

terial cheage in pertin. t State law affecting the program, theretary.
State educe

agency shall submit such changes to the Sec-(4) The State educationa1 agency shall make an advance de-
termination of .whether or not a local program meets the re-
quirements of this subsection. The State educatiomd agency
shall require each local educational agency to submit the pro-
visions of local law, together with implementing rules, regula-tions, guidelines, and interpretations which are necessary to
make such an advance determination.

The State educationalagency's determination
shalr be in writing and shall includethe reasons for the determination.

Whenever there is any ma-terial change in pertjnt local law affecting the program, the
local educe knaJ agency shall submit sue/ changes to theState educational agency.

1L1) LI S.C. 2728,

SRC- 1919. EVALVATIONS,
(a) Lacer. &etumeori.--Each local educational agency shall(1) evaluate the electiveness of program;

.' under thispart, in accordance with national standards oeveloped accord-ing to section 1435, at leieg once every. _3 years (using objective
measurement of individual student achievement in basic skilleand more advanced skills, eggregated for the local educationalgram;
agen(y as a whole) as an indicator of the impact of the pro(2) submit such evaluatkm

results to the State educationalagency at least once during each 3-year application cycle;

33 BEA OF VW Ste IMO

(3) determine whether improved performance under para.
graph (I) is sustained over a period of snore than one program
year.

ao STATE EVAWATIONRIn accordanm with national standards,
each State educaticsal agency shall--

(I) conduct an evaluation (based on local evaluation data col-
lected under subsection (a) and sections 1107(b), 1202(aX6), and
1242(co) of the programs assisted under this chapter at least
every 2 years, submit that evaluation to the Secretary and
make public the results of that evaluation;

(2) inform local educational agencies, in advance, of the spe-
cific evaluation data that will be needed and how it may be col-
lected; and

(3) collect data on the race, age, gender, and number of chil-
dren with handicapping conditions served by the programs as-
sist/A under this chapter and on the number ci children served
lv grade-level under the programs assisted under this chapter
and annually submit such data to the Secretary.

IC/ SPECIAL CONDMOALProjects funded under this part that
serve only preschool, kindergarten, or first grade students or stu-
dents in such grade levels who are included in projects serving chil-
dren above such grade levels shall not be subject to the require-
ments (IC subsection (a).

oe rise. ree,

SEC. IOWA. STATE EDUCATIONAL PROGRAM IMPROVEMENT PLAN.

(a) PLAN REAluzszmons.A State educational agency which re-
ceives funds under part A, part C. and part E of this chapter shall
develop, in consultation with a committee of practitioners consti-
tuted pursuant to section 1451(b) of this chapter, a plan to ensure
implementation of the provisions of this section and section 1021.
Each such plan shall contain, but shall not be limited to

(1) the objective measures and standards the State education-
al agency and Leber agencies receiving funds under part A,
part C, and part E of this chapter will use to assess aggregate
performance pursuant to eection 1021, and may include imple-
mentation of section 1019;

(2) the means the State educational agency will use to devel-
op joint plan; with local educational agencies which have iden-
tified, pursuant to section 1021(b), schools in need of
improvement to attain satisfactory student progress, Cgtrire-
table for developing and implementing such plans (within pa-
rameteni defined pursikan to cection 1431) and the program
improvement assistance that will be provided to such schools
pursuant to section 1021. Such prolgram improvement assist-
ance may include, but shall not be limited to, training and re-
training of personnel, development of curricula that has shown
promise in similar schools, replication of mMi.w practices in
effective schools models, impming coortion %,=n pro-
grams assisted under this chapter and the regular school pro-
gram, and the development of innovative strategies to enhance
parental involvement.
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ThrialtieneAVION AND ATAILAELITT OP Peasi.(1) The State
educational agency shall disseminate the plan developed under this
subsectism to all local educational agencies and other State agen-
dee receiving funds under this chapter.

(2) The State educational program imrovamen t plan shall be
available at the State educath,naJ agency toe inspection by the Sec-
retary and may be amended by the State educational agency after
consultation with a committee of practitioners when necessary.

(c) Avateasurrv or Ftnens.In any fiscal year for which appro.
priations are made pursuant to section 1405, the State educational

shall fully implement the improvement activities
in sections 1020 and 10' 1. In any fiscal year for which

appropriatiens are not made, the State educatio,a) agency shallconduct, at a minimum, the activities required under section
practicable.
1021(d), and other program imprevement activities to the extent

120 vac 2730)

SEC. 1021. PROGRAM tentovieetner.
(a) Local. Reviaw.Each local educational agency shall

(1) conduct an annual review of the program's effectiveness
in improving student performante for which puw the local
educational agency shall use outcomes developed pursuant to
section 1012 and subsection (b) of this section, and make the
results of swill review available to teachers, parents of partici-
pating children, and other appropriate parties:

(2) determine whether improved performance under pare-
year;
graph (1) is sustained over a period of more than one program

(3) use the results of such review and of evaluation pursuant

section 1021(b); and
to seetion 1019 in program impmvement efforts required by

(4) annually assess through consultation with parents, the ef-
fectiveness of the parental involvement program and deter-
mine what action needs to be taken, if any, to increase paren-tal participation.

(b) &moot PROGRAM ImPitovEateNT.---(1) With respect to eachschool which does not show substantial progress toward meetingthe desired outcomes described in the local educational agency's ap-plication under section 1012(a) or shows no improvement r a de-cline in aggregate oerformance of children served under this chap-
ter for one school year as assessed by measures developed pursuantto section 1019(a) or subsection (a), pursuant to the prop-um im-
provement timetable developed under sections 1020 and 1431, the
local educational agency shall

(A) develop and implement in coordination with such school
a Plan for Program improvement which shall describe howsuch agency will identify and modify programs funded under
this cluipter for schools and children pursuant to this sectionand which shall incowate those program changes whichhave the greatest likele of improving the perfonuance of
educationally disadvantaged children, including

DEA Of 19e$ Sec,

(i) a description of educatitmal strategies designed to
acbdeve the stated program outcomes tor to otherwise hnr

prove the performance and meet the needs of eligible chil-

dren; and
(ii) a description of the resources, and how such re-

sources will be applied, to carry out the strategies selected,

including, as appropriate, qualified personnel. inservice
training, curriculum materials, equipment, and physical
facilitiex and, where appropriate

(I) technical assistance;
(II) alternative curriculum that has shown promise

in similar schoolig
(III) improving coordination between part A and

part C of this chapter and the regular school procram;
(IV) evaluation of parent involvement;
(V) appropriate inservice training for staff paid with

funds under this chapter and other staff who teach
children served under this chapter; and

(VI) other measures selected by the local educational
agency; and

(B) submit the plan to the local school board and the State
educational agency, and make it available to parents of chil-
dren served under this chapter in that school.

(2) A school which has 10 or fewer students served during an
entire program year shall not be subject to the requirements of this

subsection.
(c) DLSCESTIONARY

AsSINTANcit.The local educational agency

may apply to the State educational agency for program improve-
ment assistance funds authorized under section 1405.

(d) STATE AstusTANCE TO LoCAL EDUCATIONAL Amnecuis.(1) lf
after the locally developed program improvement pWi shall have

been in effect according to the timetable established under sections

1020 and 1431, the aggregate performance of children served under
this chapter in a school does not meet the standards stated in sub-
sections (a) and (b), the local educational agency shall, with the
State educational agency, and in consultation with echool staff and

parents of participating children, develop and implement a Joint

plan for program improvement in that school until improved per-

formance is sustained over a period of more than 1 year.
(2) The State educetional agency shall ensure that program im-

provement aseistanct is provided to each school identified under

paragraph (1).
(e) LOCAL CosorrIONS.The local educational agency and the

State educational agency, in performing their responsibilities
under this section, shall take into consideration

(1) the mobility of the student population,
(2) the extent of educational deprivation among program par-

ticiwts which may negatively affect improvement efforts,
(3) the difficulties involved in dealing with older children in

secondary school programs funded under this chapter,
(4) whether indicators( other than improved achievement

demonstrate the positive effects on participating children of
the activities funded under this chapter, and
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(5) whether a change in the review cycle pursuant to section1019 or 1021(01) or in the measurement instrument used orother measure-related phenomena has rendered result's invalidor unreliable for that particularyear.(f) SWORN? PROGRAM IMPROVIMENT.On the basis of the evalua-tions and reviews under sections 1019(01) and 1021(01), eachlocal educatketal agency shall(1) identify students who have been served for a programyear and have not met the standards stated in sukeecticms (a)and (IA

(2) =eider modifications in the program offered to betterserve students so identified, and(3) conduct a thorough assecament of the educational needsof students who remain in the program after 2 consecutiveyears of partidipation aad have not met the atandards stated insubsection (a).
(g) PROGRAM hmovxmzee ARMSTANCILIn carrying out the pro-gram improvement and student improt activities required insubsections (a), (b), ic), and (d), local educational agencies and Stateeducational agencies shall utilize the resources of the regional tech-nical assistance centers and appropriate regional rural assistanceprograms established by section 1456 to the full extent such re-sources am available.

(h) Forma Action.If the &ate educational agency finds that,consistent with the program improvement timetable establishedunder sections 1020 and 1431, after one year untkir the joint plandeveloped pursuant to subsection id), including services in accord-ance -vith section 1017, a school which continues to fall below thestandards for improvement stated in subsections (a) and (b) withregard to the aggregate performance of childzen served umler part.prt C, and part E of this chapter, the State educational agency
shalI with the local educational agency, review the joint plan andmake revisions which are designed to improve performance, andcontinue to do so each consecutive year until such performance issustained over a period ofmore than one year. Nothing in this sec-tion or sectice 1020 shall be construed to give the State any author-ity concerning the educational program of a kcal educationalag;rthat does not otherwise exist under State law.)IcAurtrat.

AORREMENT.Before any Mitt plan may be imple-mented under subsection id) and suW ft-t fh) both the local edu-cational agency and State educational agency must approve suchSam
USC. 2731;

PART 13EVEN START PROGRAMS OPERATED BY LOCALEDUCATIONAL AGENCIESsee IOSI. STATEMENT OF PURPOSE.It is the purpnee of this part to impem the educational opportu-nities of the Nation's children aM adults by integrating earlychildhood education and adult education for parents into a unifiedprogram to be referred to as "Even Start". The program shall be

I ;

37

lowlemeated through 000Porative Prolocts that build on existing
community resources to create a new range of services.

oto U.S.C. nu)

SEC. IML PROGRAM AUTHORIZATION.
(a) GRANTS al ens Siezarmav.bi any fiscal year in which the

appropriations for this part do not equal or exceed swoop% the
Secretzry .is authorized, in accordance with the provisions of this
part which are not hiconsistent with tlw provisions of this subsec-
tion, to make grants to local educational agencies or consortia of
such agencies to carry out Even Start programa

(b) &We GRANT PROORAM.IN any fiscal year in which the ap-
crocriatimos for this part equal or exceed 350,000,000, the Secretary
is Zuthorized, in accordance with the provisions of this; part, to
make grants to States from allocations under section 1053 to
enable Statile to carry out Even Start programs.

DarnirriosnFor the purpose ot tlis part, the term "State"
includes each of the 50 States, the District of Columbia, and the
Commcmwealth of Puerto Rico.

(20 U.S.C. 2742;

I

(a) RESEEVATION KM MIGRANT PROORAMS.TiNt Secretai7 shall
SEC NA ALLOCATION.

first reserve an amount equal to 3 percent of such amount for pro-
grams consistent with the purpose of this prt for migrant chil-
dren. Programs for which funds are rmrmd under this subsection
shall be conducted through the Mee of Migrant Education.

(b) &ran AILOCATION.--Except as provided in section 1052(a) and
subsection (c) of this section, each State shall be eligible to receive
a grant under this part in each fiscal year that bears the same
ratio to the remainder of the amount appropriated under section
1052(b) in that fiscal year as the amount allocated under section
1005 of this Act to the local educational agencies in the State bears
to the total amount allocated to such swedes in all States.

(C) STATS MINIMUM.-41) Sublect to tho Provisions of forteiroPh
(2), no State shall receive less than the greater of

(A) one-balf of one pertent of the amount appropriated for
this part nd allocated under subsection (b) for any fiscal year,
or

(2XA) No State Wm% by reason of the application of the provi-
(B) $250,000.

sions of paragraph OW of this subsection, toe allotted mole than--
(1) 150 percent or the amount that the State received in the

fiscal year preceding the fiscal year for which the determine-
tics is made, or

LW the amoutt calculated under subparagraph (5),

CB) rim the purpose of subparagraph (AXii), the amount for each
whichever is less.

(i) the number children in such State counted for purposes
State squab

of this part in the fiscal year specified in subparegra& (A),
multiplied by

USA 07 1116 fac.
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(ii) 190 percent of dm Minnaj average per pupil payment
as Mac. rut)

made with ninth avallabie under this part tbr that year.

am ark Vaas or Puma
(a) ln GINIZAL.In

'bads made avaikthle to local
out the program undm- this Part

with, where apprc_ wrists. institutkma of higher educe.tics, comma-
agencies, in collaboration

nity-based onmniestioas, the apprapriate State educational agency.or other appropriate nonprofit oncalii!ations,.. a _hall be used to paythe Federal share of the cost of minify-centered educa-tion pregra which involve parents and children in a cogperativeeffort to help parents become WI partners in the education of theirchildren and to assist children in reaching their fall potential aslearaers.

shall include
(1.4 PROGRAM lik.esearen.Each program assisned under this part

3) the identification and recruitment of eligible children(2) ecreening and .preparation of parents and children forparticipation, including testift, referral to Heeemary co:mail-ing, and related services;
(3) design of programs and I:revision of eipport services(when unavailable from other sources) a the par-ticipants' work and other reepoirsibilitieg, IncJudiig--(A) scheduling and location of services W allow joint par-ticipation by parents and children;

(5) child cam ftw the period that Parente are involved inthe progmin provided for under this part; and(C) transportation for the purpose of enabling parents
iced by this part;
and their children to participate in the program author-

(4) the maNnt of instructional programs that promoteadult literacy, training parents to support the educationalgrowth of their children, and preparatkm of childmn for suc-cess in regular schoo) progranzx
(5) provision of special traiaing to enable staff to develop theskills necessary to work with parents and young children inthe lidl range of instructional services offered through thispart (including child care staff in prognnag enrolli.. ag childrenof participants under this Part on a Voce avallable_haele);(6) provider of and monitoring of integrated instructional

based programs; and
services to participating parente and children through home-

(7) coordinaticm of programs _waisted under ihis part withprograms assisted under this chanter and any._ _relevant Pro.grams under chapter 2 of this title, the Aduit Daucation Act,the _individuals with Disabilities Education Aet. the Joh Train-ing rartnership Act, and with the Head Start Rogram, mien-
.

teer li programa, and other relevant progra(c) Fatunias ma.
part may be LIMITATIOH.The Federal share under this

EVA OF 195 See. XX

(1) not more than 90 percent of the total cost of the program
in the first year the local educatimial agency receives assist-
ance under this wt,

(2) 80 percent in the second six* year,
(3) 70 percent in the third such year, and
(4) 60 percent in the *mirth and any subsequent such year.

Funds may not be used for indirect costa The remaining cost may
ha obtained from any mune other than funck3 made available for
programs under this title.

120 vac. rut,

SEC WAS. RUMBLE PARTICIPANTS.
Eligible participants shall be

(1) a parent or parents wh are ttible
an adult basic education program
Act; and

(2) the child or children (aged 1 to 7,
vidual under paragraph (1), who reside
area designated for partHpation in
A.

120 U.S.C. 2745)

for participation in
r the Adult Education

inclusive), of any indi-
in a school attendance
programs under part

Ste 1061. APPLICATIONS.
(a) Susanssum.To be eligible to receive a grant under this part

a local educational agency shall submit an application to the Secre-
Vary under section 1052(a) and to the State educational agency
under section 1092(b) in such form and containiw or accompanied
by such information as the Secretary or the &ate educational
agency, as the case may be, may muire.

(b) Rinun Documerrravron.Such application shall inchale
documentation that the local educational agency has the qualified
personnel required

(1) to develop, administer, and implement the program re-
quired by this part, and

(2) to provide special training necessary to prepure staff for
the program.

to) PIAN.Such applkiation shall also include a plan of operation
for the whkth includes

trrjameecriptical of the program goahn
(2) a description of the activities and services which will be

provkled under the program (including training and prepare-
lion of staff%

(3) a description of to be served and an esti-
mate of the number of pan*

(4) if appropriate, a "ption a the collaborative efforts of
the institutions of higher education, community-based organi-
zations, the_ awwWW State educational agency, private ele-
mentary schools, or other appropriate nonprofit organizations
in carrying out the program for which assistance is sought;

(9) a statement of the methods whichwill be used
(A) to ensure that the pwram will serve those eligible

participants most in need of the activities and services pro-
vided by this part;

;
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at) to provich services under this part to special popula-t1oi, such as individuals with limited Eng list, proficiencyand individuals with handicaps; and(C) to encourage Ptutimpants to remain in the prngramsfor a time sufficient to meet Prram goak and(6) a description of tlus meshode by which the apphcant willcoordinate programs under this part with prouams underchapter 1 and chapter 2, where appropriate, of this title, theAdult Education Act, the Job- Training Partnership Act, andmite Head Start premium, volunteer literacy programs, andother relevant pmgrains.

ta) e.s.e 274S)

SEC I9417. AWARD OF GRANTS.
(a) Sautartom PaoceseThe Secretary or each State educationalagency, as tth case may be, shall appoint a review panel that willaward grants on the basis of proposals which

this part;
(1) are most likely to be successful in meeting the gon's of(2) serve the greatest percentage of eligible children and par-ents as described in section I06.5;(3) demonstrate the greatest degree of cooperation and co-ordination betiveen a variety of relevant sert ice providers inall phases of the Program;

of the propose);
(4) slit nit budgets which appear reasonable, given the scope(5) demonstrate the local educational agency's ability to pro-vide additional funding under section 1054(ct;(6) are representative of urban and mral regions of the Stateor of the United States, as the case may be; and(7) show the greatest promise for providing models whichmay be transferied to other local educational agencies.(b) Review PANT:L.A review panel shall, to the extent practica-ble, consist of 7 members as followie(I) an early childhood education professional;(2) an adult education ,professional;(3) a representative of parent-child education organizations;Lions;

(4) a representative of community-based literacy organize-(6) a member of a local board of education;(6) a representative of business and industry with a commit-smut to education; and(7) an individual involved in the implementation of programsunder this chapter within the State.
(6), and at
The panel shall contain members described in paragraphs (I), (2),(e) fturmaus Therantunom or Assurratice....10 approving grantsunder this,part unchr section 1052(a), the Secretary ahall assure anequitable dMtribution of assistance among the States, among urbanareas of a State.
and rural areas of the United States, and alocog Urban and ruralId) DURA770N.(1) Grants may be awarded for a period not toexceed 4 years. In any applicatinn

from a local educational agency

41 ESEA OF 1905 Sic. 1050

for a grant to anstinue a prtect for the second, third, cw fourth
fecal year following; the first fiscal year in which a grant was
awarded to such local educational agency, the Secretary or the
State educational agency, as the case may be, shall review the
progress being made toward meeting the objectives of the project.
The Secretary or the State educational agency, as the case ey be,
may refuse to award a grant if the Secretary or such agency fin&
that sufficient progress has not been made toward meeting such ob.
jectives. Init only after affording the applicant notice and an oppor.
tunity for a hearing.

(2) The Secretary shall eidablish criteria for carrying out the pro-
viaions of paragraph (1) in the transition fiscal year whenever the
provisions of section 1052(b) apply to authorized State g.ant pro-
grams.

izo U.S.C. 2747,

SW. ME EVAUTATION.
(a) TM/KM:ROE= ANNUAL EVALOATioN.The Secretary shall pro-

vide for the annual independent evaluation of programs under this
part to determine their effectiveness in providing

(I) services to special populations;
(2) adult education services;
(3) parent training;
(4) programs involving parents and children;
(5) coordination with related programs; and
(6) training of related personnel in appropriate skill areas.(b) annum.
(1) Each evaluation shall be conducted by individuals not di-

rectly involved in the administration of the program or project
operated under this part. Such independent evaluators and the
program administrators shall jointly develop evaluation crite-
ria which provide for appropriate analysis of the factors under
subsection (a). When possible, tech evaluation shall include
cc nparisons with appropriate control groups.

(2) In order to determine a program's effectiveness in achiev-
ing its Mated goals, each evaluation shall contain objective
measures of such goals and, whenever feasible, shall obtain the
specific views of program participants about such_programs.

(E) REPORT TO COMM= AND DISEEMINATION.The Secretary
shall prepare and submit to the °ingress a review and summary of
the results of such evaluations not later than September 30, 1993.
The annual evaluations shall be submitted to the National Diffu-
sion Network for consideration for possible dissemination.

tis.e. ma)

SW. 1059. AUTHORIZATION OP APPROPRIATIONS.
There am authorized to be appropriated for the purposes of this

part $50,000,900 for the fiscal year 1969 ard such stuns as may be
necessary for each of the fiscal years 1990, 1991, 1992. and 1993.

120 US.C. 27491
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PART CSICCONDARY SCHOOL PROGRAMS FOR BASIC
SKILLS IMPROVEMENT AND DROPOUT PREVENTION
AND REENTRY

S. tun. PUNTMIL
It is the purpose of this subpart to provide additional assistance

to local educational a with high concentrations of low-
incme childven I wIiing Srildren, or school dropout!) to im-
prove the achievement d educationally disadvantaged children en-
rolled in secondary schools of such agerkies, and to reduce the
number of youths wlx do not complete their elementary and sec-ondary education.

(20 LIS.C. 2760

We a 102. ALLOCATION.

(a) RatentvarsonaFrom the amount appropriated under section
1110 Air each of the fiscal years 1992 and 1993, the Secretary shall
first reserve--

(1) an amount equal to 3 percent of such amount for pro-
grams comistent with the purpose ci this part for school drop-
out prevention and reentry programs and secondary schoolbasic skills improvement programs for migrant children, to be
condurted through the OffIce of Migrant Education; and

(2) an amount equal to 6 percent of such amount for replica-
tion and technical assistance activities.

(b) OUTS AuocerioN.Except as provided in mibsection (c), each
State shall be eligible to receive a grant under this part in eachfiscal year that bears the same ratio to the remainder of the
amount appropriated in that fiscal year as the amount allocated
under section 1005 of Mk Act to the local educational agencies in
the State bears to the total amount alkcated to such agencies inall States.

(c) Swra Masnratna.(1) No State shall receive leas than thegreater of
(A) one-quarter a 1 percent of the amount appropriated for

this part and allocated under subsection (b) for any fiscal year,or
(B) 1260,000.

(2XA) No State shall, by reason of the application of the provi-
sions of paragraph (1)(A) of this subsection, be allotted =re than

) 150 percent of the amount that the State received in the
fiscal year preceding the fiscal year for which the determine-
tion is made, or

(ii) the amount calculated under subparagraph (B),
whichever is less.

(13) For the purpose of subparagraph (AXIL), the amount for eachState equals
(1) the number of children in such State counted for purposes

of this pad in the fiscal year specified in subparagraph (A),
multiplied by

(Ii) 150 percent of the national average per pupil payment
made with funds available under this part for that year.

43 EltEM Of IMO Lt. INS

(d) LOCAL EDoCATIONAL Aositcv ALIOCATION.Each State educa-
tional agency shall allocate hinds among local educational agencies
in the State em the basis of

(1) the eligibility of such agency fir funds under anti= 1006
of this Act; and

(2) the criteria described in section 1105.
Each local edocational agency may carry out the activities de-
scribed in section 1103 in cooperation with community-based orga-
nisations.

te) STAYS ADIANINITSATION.A SWIM may reserve not IDOIN than
5 percent of the amounts available under this part for any fiscal
year for State administrative costa

120 U.S.0 FM)

MC Mt USES OF FUND&
(a) GANZNAL Rum

(1) A local educational mewl may use
(A) not to exceed 50 percent of ftinds paid under this

pert in any Bagel year for dropout prevention and reentry
activities pureuent to subsectirm (c) and

(8) the nu:winder of such time for secondary schools
basic skills irnpn anent activities pursuant to subsection
(b).

(2) A community-based organimition shall use all funds paid
under this part in any fiscal year for dropout prevention and
reentry activities pursuant to subsection (c).

(b) BASIC SAWA roe SAcoNDARY ScHoote.Funds made available
under this subpart may be med

(1) to initiate or expand programs designed to meet the spe-
cial educational needs of secondary school students and to help
such students attain grade level proficiency in basic skills, and,
as appropriate, learn more advanced skills;

(2) to develop innovative approaches ihr
(A) surmounting barriers that make secondary school

programs under this subpart diffkult for certain students
to attend and difficult for secondary schools to administer,
such as scheduling woblernie and

(11) courses leading to successAil completion of the gener .
al education development test or a graduation require-
ments;

(3) to develop and implement innovative programs involving
community-based organizations or the private actor, or both,
to provide motivational activities, eweemployment training, or
transition-to-work activities;

(4) to provide programs for eligible students outside the
school, with the goal of reeching school dropouts who will not
reenter the traditional school, for the purpose of providing
compensatory education, basic skills education, or courses for
general educational development;

(5) to use the resources of the community to assist in provid-
ing sentices to the target Population;

t )
fl
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(6) to provide training for staff who will work with the t.aget
population on di ategies and techniques for identifying, in-
structing, and assisting such student%

(7) to provide !ruidance and enunseling activities, support
services, exploration of postsecondary educational opportuni-ties, youth employment activities, and other student services
which are necessary to assist eligible student% and

(8) to recruit, train, and supervise secondary school students
(including the provision of stipends to students in greatest need
of financial assistance) to serve as tutors of other students eli-gible for services under this subpart and under part A, inorder to assist such eligible students with homework assign-
ments, provide instructional activities, and foster good studyhabits and improved achievement.

(c) Uses OF FUNDS FOR SCHOOL DROPOUT PRETENTION AND RR-
ENTRY Pecuscni.Funtis made available under this subsection maybe used for

(1) effective programs which identify potential student drop-outs and prevent them from dropping out of elementary and
secondary school;

(2) effective programs which identify and encourage children
who have already dropped out to reenter school and complete
their elementary and secondary education;

(3) effective programs for early intervention designed to iden-tify at-risk students in elementaay and early secondary schools;
(4) model systems for collecting and reporting information tolocal school officials on the number, ages, and grade levels of

the children not completing their elementary and secondary
education and the reasons why such children have dropped outof school;

(5) school dropout programs which include coordinated serv-
ices and activities with Programs of vocational education, adult
basic education, and programs under the Job Training Partner-
ship Act;

(6) projects which are carried out in consortia with a commu-nity-based organization, any nonprofit private organization, in-
stitution of higher education. State educational agency, Stateand local public me ncies. private industry councils (establishedunder the Job Training Partnership Act), museum, library,
or educational television or broadcasting station, or communi-ty-based organization; or

(7) any of the activities described in section 6005 or 6006 oftitle VI.
(d) Wrnins-STATE ALLOCATION.

(I) Each State educational agency, from funds received underthis part
(A) shall first reserve an amount equal to 5 percent ofsuch funds for programs consistent with the purpose ofthis part for school dropout prevention and reentry pro-grams conducted by community-based organizations thathave demonstrated effectiveness in programs for dropout

prevention and reentry activities or basic skills improve-ment activities; and

EMI Of ISO Sec. 1104

(B) shall then allocate Rands among loca' educational
agencies in the State on the basis or

al the eligiLaity of such agency for funds under sec-
tic 1005; and

(8) the criteria described in section 1105.
(2) Each local educational agency may carry out the activi-

ties described in section 1103 in cooperation with community-
based organization&

1420 USC rel)

ESC. I 104. APPLICATIOW
(a) APPLICATION Rsotitaxn.Any local educational agency or

community-based organization which desires to receive a grant
under this part shall submit to the State educational agency an ap-
plication which describes tin program to be supported with funds
under this part and complies with the provisions of subsection (b).

(b) CONTENTS or APPLICATHIN.Each application submitted under
subsection (a) shall

(1) contain a plan that describes specific propoeals for a pro-
pam to increase the secondary school onnpletion rate of the
State by not later than January 1, 2001, by a percentage equal
to onehalf the difference between 100 percent and the second-
ary school completion rate for individuals in the State aged 18
to 35, inclusive, as of January 1, 1990;

(2) assure that ruirements for obtaining a certificate of
graduation from a school providing secondary education or its
equivalent will not be lowered;

(3) describe the program goals and the manner in which
funds will be used to initiate or expand services to secondary
school students, school dropouts, and potential school dropout%

(4) describe the activities and services which will be provided
by the program (including documentation to demonstrate that
the local educational agency or community-based organization
has the qualified personnel required to develop, administer,
and implement the program under this part);

(5) assure that the programs will be conducted in achools or
areas with the greatest need for assistance, in terms of
achievement levels, poverty rates, or school dropout rates;

(61 assure that the programs will serve those eligible stu-
dents most in need of the activities and services provided by
this part.;

(7) assure that services will be provided under this part, as
appropriate, to special populations, such as individtials with
limited English proficiency and individuals with handicaps;

(8) assure that parents of eligible students will be involved in
the development and implementation of programs under this
Part;

(9) describe the methods by which the applicant will coordi-
nate programs under this part with programs for the eligible
student population operated by the local educational agency
concerned or community-based organiaations, as appropriate,
social service organizations and agencies, private sector enti-
ties, and other agencies, organizations, ancl institution& and

,
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(b) Parovernss roa GRANTS TO COIntuNreT-Basso °MANISA-

(l) The State oducational agency shall give priority for
grants frm amounts reserved under section 1103(d91)(A) to
community-based organisations that intend to we 'WM under
the grant to establigt or operate model secondary school Cant-
inuoity education employment centers to meet the education
needs of inner-city, low-income youths or rural youths by
awarding grants to eligible recipients to establish community
education employment centers to provide students with the
education, skills, support service% and enrichment necessary tO
eltauFe

(A) graduation from secondary school;
(13) successful transition from articulated vocational and

academic pupa= to a broad range of post secondary in-
stitution%

(C) employment, including military servictc and
(D) integration into Americs' economic mainstream.

(2) Each center that is mined with a grant under this part
shall offer

(A) a comprehensive program of confidential guidance
counseling

(B) professional staff members who demonstrate the
highest academic, teaching, guidance, or administrative
standards, as apte; and

(C) active aW informed parental and community partici-
pation.

tze 2166)

SEC. 1100. REPORT& DEVELOPMENT OF INFORMATION BASE.

(it) ROOMS TO SFATMI.Each local educational agency or individ-
ual school that receives assistance under a grant made under this
part shall annually submit a report to the State describing activi-
ties carried out with such assistance and progress toward increas-
ing the secondary school completion rate achieved as a result of

such activities.
(b) Swaim To Secarraav.Each State shall annually submit a

report to the Secretary describing activities carried out with assist-
ance received under this section and progress achieved toward in-
creasing the secondary school completion rate as 3 result of such
activities.

(C) DEVILLOPMINT OF INFORMATION BASILFrOM information Con-
tained in the reports required under subsection (b), the Secretary
shall create an information base containing information on dropout
prevention programs for use by State and local educational agen-
cies, elementary and secondary schools, and interested community
organizations in the development or refinement of dropout preven-
tion programs. The Secretary shall ensure that such information
base is easily accessible to such agencies, schools, and organiza-
tions.

(20 US.C. Mtn)

with program conducted under the Carl D. Perkins Vocational
Education Act, the Adult Education Act, the Job Training
Partnership Act, and other relevant Acts;

(10) assure that, if feasftde, the local educatimal agency or
commuw±ity-based organisation will enter into arrangements
with local btadneeses, labor orgenisations, or chambers of com-
merce under which such businesses and_ organizations will help
eecure employment for graduates of schools operating prqiects
under this part;

(11) assure that to the eaten consistent with the number of
students in the school district of the local educational

agconcerned who are enrolkd in private schoolatelZ
agency or community-based ofganiagion shall, after timely
and meaningful consultation with appropriate private school
officials, make provision for including lurch services and ar-
rancements for the benefit of such unarm as will assure their
equitable participation in the purposes and benefits of this
oart; and

(12) provide such other information as the State educational
agency may require to determine the nature and quality of the
proposed project and the applkant's ability to carry it out.

(c) SPECIAL EUIM.If the Secretary determines thaf, a local edu-
cational agency has subatantiafly failed to comply with paragraph
(9) (by reason of State law or ) or is unwilling te provide
for such participation on an equitable basis, the Secretary shall
waive such requirement, and, subject to the provisions of section
1017(b) of part A of this chapter, shall arrange for the provision of
services to such students.

Id) Tins FOR SUBISMBION or APPLICATIONSEach State shall
submit to the Secretary

(1' an initial application that covers a 3-year period by not
later than January 1, 1992;

(2) an initial or a renew al application that covers a 3-year
period by not later than January 1, 1995; ano

13, a renewal applicatial that covers a 3-year period by not
later than January 1, 1998.

CM USC. rrso

SLT. 1106. AWARD OF GRAMS.
(a) GENERAL AtrritoarTy.Each State educationra agency shall

award grants to local educational agencies and community-based
organizatic.r.3 e4'hin the State which

(1) demonstrate the greatest need for services provided under
this part based on their numbers of low-income children, num-
bers of low-achieving children, or numbers of school dropouts;

(2) are representative of urban and rural regions of the
State;

(3) offer innovative approaches to improving achievement
among eligibk youth or offer approaches which show promise
for reOication and dissemination; and

(4) offer innovative approaches to reducing the number of
school dropouts.

4111 2
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sae 1107. COORDINATICA AND DISSERUNATION.

(a) Owns re Ratisonas. LABORATORISILFroni an amount equalto 65 percent of the amount reserved under section 11021a)(2). theSecretary shall make grants to regional laboratories supeorted bythe Secretary under section 405(dX4XAXi) of the General EducationProvisions Art for the purpoass of
(1) identifying model programs flir dropout prevention andreenti7 in their regiong
(2) disseminating such programg and
(3) providing assistance to schools in replicating such pro-grams.

(b) ACTIVMES OF TEE NATIONAL DIFFUSION NSTWORILTb0 &CMtary shall provide an amount equal to 45 pereent of the amount re-served under section 1102(ax2) to the National Diffusion Network
established under section 1562 for the purpose of replicating modelprograms for dropout prevention and reentry.
ao vac. 2765b1

SEC. HOS. FISCAL REQUIREMENTS AND COORDINATION nu/visions.(a) GENERAL Itura.(1) The provision; of subsections (a) throughid) of section 1018 of this Act shall apply to the program authorisedby this part.
(2) Atatuersraariva ComNot more than 5 percent of a grantmay be used for local administrative costs.
(3) COORDINATION AND DISSESIINM1016.Local educational agen-cies and community-based organizations receiving grants underthis part shall cooperate with the coordination and disseminationefforts of the National Diffusion Network and State educationalagencies.
(b) SPECIAL Ri1.s.---(1) Each local educational agency shall usefunds under this part to supplement the level of funds under thischapter that are used for secondary school programs.(2) In order to comply with paragraph (1), any local educationalagency which operates secondary school programs funded underchapter 1 of the Education Consolidation and Improvement Act of1981 or part A of this Act and which is operating secondary schoolbasic kiHs programs under this part shall continue the same ag-gregate leinl of funding for such programs, at the same schools orat other eligible schools within the local educational agency.do use. 2756)

NEC. 1169. EVALUATION.
The provisions of section; 1019 and 1021 shall apply to local edu-cational agencies receiving grants under this part.

U.S.C.ZV 27671

SEC. 111e. DEFINITION OF SECONDARY $CHOOL COMPLETION RATE.The Secretary shall establish a definition for the term "second-ary school completion rate" for purposes of this part.
i29 U.S.C. 2767a3

2. f;
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SEC. 1111. AUTHORIZATION OF APPROFRIATWNS.
There are authorised to be appropriated $400,000,000 for the

fiscal year 1990, $450,000,000 for the fiscal year 1991 $500,000,000
for the fiscal year 1992, and $550,000,000 for the &cat year 1993 to
carry out this part.

do Us C. Vail

PART DPROGRAMS OPLRATED BY STATE AGENCIES

Subpart 1Pregrams for Migratory Children
SEC. 1201. GRANTS.ENTITLEMENT AND AMOUNT.

(a) Errnri.asowr.A State educational agency or a combination
ci such agencies shall, upon applio.tion, be entitled to receive a
grant for any fiscal year under thi; part to establish or improve,
either dirwtly or through local educational agencies, incigrams of
education for migratory children of migratory agricultural workers
(including migratory agricultural dairy workers) or of migratory
fishermen which meet the xmirements a section 1202.

(b) AMOUNT fa' Gamer.(1) Except as provided in seethes 1291,
the total grants which shall be made available for use in any State
(other than the Commonwealth of Puerto Rico) for this subpart
shall be an amount equal to 40 percent of the average per pupil
expenditure in the State (or (A) in the case where the average per
pupil expenditure in Ow State is less than ES) percent of the aver-
age per pupil expenditure in the United States, of 80 percent o( the
average per pupil expenditure in the United States, or (B) in the
case where the average per pujil expenditure in the State is more
than 120 percent of the average per pupil expenditure in the
United States, ri 120 percent of the average per pupil expenditure
in the United States) multiplied by (1) the estimated number of
such migratory children aged 3 to 21, inclusive, who reside in the
State full time, and (ii) the full-time equivalent of the estimated
number of such migratory children aged 3 to 21, inclusive, who
reside in the State part time, as determined by the Secretary in ac-
cordance with regulations, except that if, in the case of any State.
such amount exceeds the amount required under section 1202, the
Secretary shall allocate such excess, to the extent necessary, to
other States, whose total of grants under this sentence would oth-
erwise be insufficient for all such children to be served in such
other States. In determining the fUll-time equivalent number of mi-
gratory children whc are in a State during the ettmlner menthe.
the Secretary shall adjust the number so determined to take into
account the special needs of those children for summer programs
and the additional costs of operating such programs during the
summer. In determining the number of migrant children for the
pum., of this section the Secretary shall use statistics made
available by the migrant student record transfer system ix such
other system as tbe Secretary may determine most accurately and
fully reflects the actual number of migrant students. In submitting
the information required to make such &termination, the States
may not exceed a standard error rate of 5 percent.
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(2) To carry out the determinations of elktibility required by thissectan, the Secretary shall develop a national standard form forcertificatkn of migrant students.
(3) For each fiscal year, the Secretary shall determine the per-ceill which the average per pupil expenditure in the Common-

wfar
of Puerto Rico is of the lowest average per pupil expendi-ture of any of the 50 States. The grant which the Commonwealth ofPuerto Rico shall be eligible to receive under this section for afiscal year shall be the amount arrived at by multiplyiskg thenumber el such migrant children in the Commonwealth of PuertoRico by the product of

(A) the percentage determined under the preceding sentence,and
(8) 32 percent of the average per pupil expenditure in theUnited States

de use ern
SEC Mt PROGRAM REQUIREMENTS.

(a) Ragtnanmons ma APPROVAL or APPI2CATION.The Secretarymay approve an applicatkm submitted under section 1201(a) oalyupon a determination
(1) that payments will be ueed for programs and prefects (in-cluding the acquisition of equipment and where necessary theconstruction of school facili which are designed to meet thespecial educational needs of migratory children of mrntoryagricultural wcwkers (including migratoryworkmo) or of migratory fishermen, and to coordinate

programs and projects with similar programs and projects inother States, including the transmittal of pertinent informa-tion with respect to school records of such children;(2) that in planning and carrying out priNgtams and projectsthere has been and will be appropriate coordination with pro-grams administered under section 418 of the Higher EducationAct, section 402 cd* the Job Training Partnership Act, the Indi-viduals with Disabilites Education Act, the Community Serv-ices Block Grant Act, the Head &art program, the migranthealth program, and all other appropriate programs under theDepartments of Education, Labor, and Agriculture;(3) that such programs and projects will be administered andcarried out in a manner consistent with the basic objectives ofsection 1011 (other than subsection (b)), sections 1012, 1014, and1018, and subpart 2 of pert le;
(4) that, in the planning and operation of programs andprojects at both the State and local educational agency level,there fie amvaiate coninaltatimi with parent advieory councils(established in order to comply with this provision) for pro-grains extending for the duration of a school year, and that allprograma are carried out in a manner consistent with the re-quirements of section 1016;

(5) that, in planning and carrying out programs andthere has been assurance that provision will Vntscis241efor the preach* enucatlon needs of migratory children of mi.

2 I
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workers (including migratory agricultural
dairy wo=111migratory fishermm and

(6) that programs _Inducted under this subpart will be evalu-
ated in terms et their effietiveness in achieving stiad goals
including objective measurements of educatienal athievement
in basic skills, mid that for fiumerly migratory children who
have been served um:kr this subpart in a tall school year pro-
gram for at least 2 years, such evaluations shall include a chi-
termination ci whether improved peribrmance is suMained for
mare than 1 year.

(b) CONTINUATION OP MORAN? STATUILFOI purposes of this sub-
part, with the concurrence of the parents, a migratory child or a
migratory agrkultural worker tiocludiag alk(ratarY agricultural
dairy workers) or a a migratmy fisherman shall be cassidered to
continue to be such a child for a period, not in excess of 5 years
Such childrea who are currently migrant as determined pursuant
to regulatims of the Secretary, shall be given priority in the eon.
sideration of programs and activities contained In applications sub-
mitted under this section.

(c) Dsromate.The Secretary dud' continue to use the defini-
tions of ":fictsltural activity", "currently mi= child", and

An= TA 'film regulations prescribed under section 5Miteltre
" which were published in the

Education Consolidation and Improvement Act of 1981 and subpart
1 of part B of title 1 of the Elementary and Secondary Education
Act of 1965 (as in effect on April 30, 1985). No additional defi-
nition of "migratory agricultural worker" or "migratory fisher-
man" may be applied to the provisions of this subpart.

td) BYPASS Paommon.If the Secretary _determines that a State
is unable or unwilling to conduct educational programs for migra-
tory children of migratory agricultural workers (including migrato-
ry agricultural dairy workers) or of migratory fishermen, that it
would result in more efficient and economic administration, or that
it would add substantklly a the welfare or educational attainment
of such children, the Secretary may make special arrangements
with other public or nonprofit private agennes to carry out the
purposes of this section in 1 or more States, and for this purpose
the Secretary may use all or part of the total of grants available
for any such State under this subpart.

izo usc.

SEC. 1101 IX/ORDINATION OF MIGRANT EDUCATION acnvmEs.
(a) Acrivrnea AUTHORIEED.(1) The Secretary is authorized to

make grants to, and enter into contracts with, Etate educational
agencies (in consultation with and with the approval of the States)
for activities to improve the interstate and intrastate coordination
among State and local educational agencies of the educational pro-
grams available for migratory students Each grant issued under
this pararaph shall not exceed 3 years for its stated purpose.

(2)(A) Tbe Secretary is alio) authorised to enter into contracts
with State educational agencies to operate a system for the trans-
fer among State and local educational ageacies of migrant student

212
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records (including individualized education programs approvedunder the Indivkluals with Disabilites Education Aett(B) Except ea pmvided in subparegraph (C), for the purpose of ea-Burin continuity in the operation of such system, the Secretaryshall, not later than July 1 of each year, contain:it to aware 0.,contract to the State educational agency receiving !he award in thepreceding year, unlem a majority of the States !Ietify the Secretary
writing that such agency has substantially Failed to perform itsrihIjtjea under the contract during that preceding year.( Beginning on July 1, 1992, and every 4 ycara thereafter, theSecretary shall conduct a competition to award such contract.

(D) No activitf under this section shalt far purPoses af any Fed-eral law, be treated as an information collection that ki conductedor sponsored by a Federal agency.
(3) Grants or contracts shall also be made under this sectiim toState educational agencies to develop and establish a national pro-gram of credit exchange and accrual for migrant students so thatsuch students will be better able to meet graduation requirementsand receive their high school diplomas. Such grants or contractsmay not exceed 3 years.
(b) AVAILABILITY OF FutmThe Secretaly shall, from the fundsapped for carrying out this subpart, reserve for ofthis section for any fiscal year an amount, determined the Sec-retary, which shall not be less than $6,000,000 nor more 5 per-cent of the amount appropriated.

(zo use. 27133)

Subpart 2Programs for Handicapped Children
SRC. 1221. AMOUNT AND etiolan.rry.

(a) Euotaturv FOR GRANT.-(1) it State educational agency shallbe eligible to receive a t under this
for programs (as defineriannsections 1222 1223) for Mndicapped

for any fiscal year
children (as defined in peragra (USA

(2) For the purpose this
(A) children" includes in ants and toddlers described in partH of the Individuals with Disabilites Education Act, as appro-priate, fuel
(R) "handicapped children" means children who by reason oftheir handicap require special education and related services,or in the case of infants and toddiers, require early interven-tion servit..e and who are mentally retarded, hard of hearing,deaf, speech or language impaired, visually handicapped, seri-ously emotionally disturbed, orthopedically impaired_ or oti,erhealth impaired children or children with specific learning dis-abilities.

0:1/ SFATR EDUCATIONAL MERCY APPLICATION.-140 order to re-ceive a grant under this subpart. a State educational agency shallsubmit an application to the Secretary which provides assurancesthat
I all handicapped children (other than handicapped infantsand toddlers) in the State _participating in programs andprcjects funded under this subpart receive a free appropriate

ESEA Of 1913
"

Set. 1221

putdic education and such children and such children's parents
are provided all the rights and_ procedural safeguards WNW
part B of the with Dambilites Educatice Act and
this subpart and that all handicapped infants and toddlers in
the State participating under this subpart receive early inter-
vention services and such infants and toddlers and their fami-
lies are provided the rights and procedural aslegusids under
pert H of sad) Act;

(2) program mal projects receiving assistance under this
subpart are administered in a manner eminent with this sub-
part, subpart 2 of part F, part 13 of the Individuaki with Disabi-
Mee Education Act, and sa determined by the SecretaryaV:
appropriate, part H of the Individuals with Disabilites
don Act, Including the manitining by such agency of compli-
ance under paragraph (l);

(3) programs and minces under this subpart will be coordi-
nated with services under the Individuals with Disabilites Edu-
cation Act;

(4) for fiscal year 1991, and each subsequent fiscal year, the
State educational agency will administer the jwopam author-
ized by this subpart through the State calm reopen:We for ad-
ministering part B of the Individuals with Disabilites Educa-
tion AcU

(5) the swag will report annually to the Secretary
(A) the number of children served under this subpart for

each &lability and age My as described in part B of
the Individuals itith DMM1 Act;

03) the number of children served under this subpart in
each of the educational placements &scribed in erotism
618(bX2) of the Individuals with Disabilites Education Act
(and will report separately State-operated and Statosup-

Frgprograms and local educational agency programs
ildren previously IMTVI in such State programs);

and
(C) on the uses of funds and the allocation of such Rinds

far such uses under this subpart and
(8) the agen will report to the &artery web other infer-

mation as the etary may reaeonably request.
(c) Aminer or GRANT.-(1) accept as provided in subsection (e)

and section 1291, the pant which a State educaticeal agency
(other than the agency for Puerto Rico) shall be eligible to receive
under this section shall be an amount equal to 40 peramt of the
average per pupil expenditure in the State (or (A) in the me
where the average per pupil expenditure in the State is less than
80 percent of the average per pupi. expenditure in the United
Stetes, of 80 percent of average par pupil expenditure in the
United States, or (B) in the case where the average per pupil ex-
penditure in the State is more than 120 percent of the average per
pupil expenditure in the United States, of 120 percent of the aver-
age per pupil expenditure in the United multiplied by the
number of handicapped children, from birth through 21, enrolled
on December 1, as determined by the Secretary, hi programs or
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=lecrrograms and ;injects accordanoe with (b)

under this subpart shall prelim a wskten of
and (c).

(b) ReqinasioneTs.M a minimum each such application shall
(I) indicate the number of children to be served;
(2) wecify the number of children to be served for each dis-ability and age ca.y as desmibed in part B of the Individ-eels with Disabilities . Act.;
(3) descrile the purpose or purposes of the prqiect and the

method or methods of evahiating the effectiveness of the serv-ices, Projects, nr Megrim;
(4) specify the services to be provided with the funds fur-

Method under this subpart; and
(5) include other informatirm the Secretary or State educa-tional agency nuke request.

(c) Aeet.mertos AIDURANCRILAny such application shall provideassurances thet
(1) all handicapped children in the State (other than handi-

cprizVis infants ar d toddlers) participating in woman andfunded under this subpart receive a free appropriatepublic education and ouch children and such children's imrentsare provided all the rights and_precedural sailiguards underpart B of the Individuals with INsabilites Education Act andthis subpart and that all handicapped infants and toddlers inthe State participating under this subpart receive early inter-vention services and such infants and trailers and their fami-lies are provided the rights and procedural safeguards underpart H of such Act;
(2) cervices, programs, and projects conducted under this sub-

promise toward meeting the educational and early
part are of nt sire, to give reasonable

intervention needs of children to served;
(3) fluids made available under the subpart will supplement,

not supplant State and local funds in accordance with section10180o)
(4) the agency will maintain its fiscal effort in accordancewith section 1018(a);
(5) the agency will conduct such evaluations and assessmentsas may be necessary to demonstrate that the programs andprojects are beneficial to the children served;
(6) the parents of children to be served with funds under thissubpart are _,provided an opportunity to participate in the de-velopment of its prqiect application; and
(7) the agency will comply with all reporting requirement* ina timely manner.

(d) Lerma or REQURST.The State educational agency mayaccept, in lieu of a mei" alication, a letter of request for pay-ment from a local educatl agency, if the local agency Intends toserve fewer than 5 children with its payment. In such a letter theagent, shall include an assurance that the paymmt will be used tosupplement the provision of special education and related services.uN USC MO
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Me UM ELIGIBLE IMAM.
The children eltible for services unthir this subpart are

(1) those handicapped children from birth to 21, inclusive,
who

(A) the State is directly renponsible for providing apecial
education or early intervention services to (including
schools or pregrams providing special education and nag-
ad services ftw handicapped children endow contract or
other arrangement with such ), and

(BM) are pwWpating in a or Statresup-
ported sthod or program Re handicapped children (includ-
ing schools and programs operated under contract or other
arrangement with a State ), or

(ii) previous! y participated in such a pogram and are re-
ceiving special education or early intervention services
from local educational agencime and

(2) other handicapped children, if children described in para-
graph (I) have been fully sorbed.

120 U.S.C. ITN;

SWAM FEDERAL INDITTORING REQUIREMENT.
Whenever the Sm.ry conducts monitoring visits under part B

of the Individuals with 'lites Education Act. the Secretary
shall monitor the program authorised by this subpart, if applicable.

ne use 2196)

Subpart 3Programs for Neglected and Delinquent Children
see ISO. AMOUNT AND ENTITLEMENT.

(a) Erarn.mseriT To Gaarns.A State agency which is respinisi-
ble for providing free public education for children in institutions
for neglected or delinquent children or in adult correctimial institu-
tions shall be entitled to receive a grant under this subpart for any
fiscal year (but only if grants received under this subpart are used
only for childnn In such institutions).

AimunT or Gaeorr.(1) provickd in section 1291,
the grant which such an agency ( than the agency for Puerto
Rico) shall be eligible to receive shall be an amount equal to 40
percent of the average per pupil expenditure in the State (or (A) in
the case where the average per impil expenditure in the State is
lam than 80 percent of the average per pupil expenditure in the
United States, of 80 percent of the averap per pupil expenditure
in the United States, or (B) in the case where the average per pupil
expenditure in the State is more than 120 percent of the average
per pupii exprediture in the United States, of 120 percent of the
average per pupil expenditure in the United State& multiplied by
the number of such neglected or delinquent children in average
daily attendance, as determined by the Secretary, at achocis for
such children inierated or supported by that agency, including
schools providing education for such children under contract or
other arrangement with such agency, in the most recent fiscal year
for which satisfactory data are available.

21'S
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(2) For each fiscal year. the Secretary shall determine the per .centage which the average per pupil expenditure in the Column-

wealth of Puerto Rico is of the lowest average per pupil expendi-ture of any IA' the 50 &atm. The grant which the Commonwealth elPuerto Rico AA be eligible to receive under this subpart for afiscal year shall be the amount arrived at by multiptanfmt.enumber of such neglected or delinquent children In thewealth of Puerto Rico by the product ;I
LA) the percentage determined unrkr the preceding sentence,and
(S) 82 percent of the average per pupil expenditure in theUnited States.

(10) US.C. 22011

SEC. 1242. PROGRAM REQUIREIMM.
(11) USX OF PAY14101111.A Stae agency shall WS peyments underthis subpart only for programs aW projects (including the acquisi-tion of equipment and, where necary, the anatniction a schoolfacilities) which are designed to meet the special educational needsof children in institutkeis for neglected or delinquent children, chil-dren attending community day programs for neglected and delin-quent children, Or children in adult correctional institutions. Suchprograms and prqiects shall be designed to support educational

services supplemental to the basic education of such children whichmust be provided by the State, and such programs and prejectsshall be administered and carried out in a manner consistent withsubpart 2 of part F and sections 1011(a), 1014, and section 1018(other than subsection (c)). The transfer of neglected and delin-quent student records among State and local educational agencies,institutions, and programs shalt include any individualised educa-tion programs of such students.
(10 COMPLIANCEIn determining whether programs under thissubpart have complied with the supplement not supplant require-ment under section 1018(b), programs whih are supplementary interms of the number of hours of instruction students are receivingfrom State and local sources shall be considered in compliancewithout regard to the subject areas in which those instructionalhours are given.
(c) Wass-YEAR PROJECIS.Where a State agency operates pro-grams under this subpart in which children are likely to partici-pate for more than I year, the State educational agency may ap-prove the application for a grant under this subpart for a period ofmore than I year, but not to exceed 3 years.
(d) Eva.t.uaTioN.Progranis for neglected and delinquent chil-dren under this subpart shall be evaluated annually to determinetheir impact on the ability of such children to maintain and iM-prove educational achievement, to maintain achool credit in com-pliance with State requirements, and to make the transition to aregular program or special education program operated by a localeducational agency.

120 US.C. MeV
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SEC. 1112. =AMMON IIIRYWES.
(a) MAMMON Senvtaz.Elach State may reserve not more than

10 percent of the amount it receives uner section 1241 far arty
fiscal year to ouppoct projects that facilitate the transition of chil-
dka from State operated institutions far neglected and delinquent
children into locally operraed

Ommuur or --Supported under thia section
may be conducted directly by the State agency, or by contracts or
other arrangements with one or more local educational weeks,
other piddle agenciee, or private nonprofit organizations.

(c) LISSITATIOP1.Ageistancs under this !action shall be wed only
ter= special educational services to neglected and &Unguent

in schools other than State operated inatitutiona.
29 US.C. 21103i

SEC Int DEFINMONS
For the purposes of this subpart, the following tarms have the

Mowing meaninga
(1) The term "Inatitulion for delinquent children", as deter-

mined by the State educational agency, means a public or pri-
vate residential facility that is operated for the care of children
who have been determined to be delinquent or in need of su-
pervision.

di The term "institution for neglected children" means, as
determined by the State educational agency, a public or pri-
vate reeichintial facility tother than a foster home) thatia oper-
sted for the care of children who have been committed to the
institution or voluntarily placed in the institutkm under appli-
cable State law, due to abandonment, neglect, or death of pap
ents or guardians.

cm use. BM)

Subpart 4General Provisions for State Operated Programs
SEC. 1291. RESERVATION OF MAPS FOR TERRITORIES.

There is authorised to be appromiated for each fiscal year fin-
purposes of comb of subparts 1, 2, and 3 of this part, an amount
equal to not more than 1 percent of the amount appropriated for
such year for such subparts, for payments to Guam, American
Samoa, the Virgin Islands, the Northern Mariana Islands, and the
Trust Territory of the Pacific Islands under each stich subpart. The
amounts appropriated for each such subpart shall be allotted
among Guam, American Samoa, the Virgin Islands, the Northern
Mariana Islands, and the Trust Territory of the Pacific Islands ac-
cording to their respective need for such grants, based on such cri-
teria as the Secretary determines will best carry out the purposes
of this chapter.

tm USC.

SEC. 1714. DUAL ELIGIBILITY FOE PROGRAM&
Neglected and delinquent children under subpart 8 who are eligi-

ble for programs for handicapped children under subpart Z may be

22u
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counted under each sul,part for purposes of grant determinationand may be served under each such program.
U.S.C. 21;12)

PART gPAYMRNTS
see. ties. PAYMENT METHODS.

The Secretary shall, from tin* to time, pay to each State, in ad-vance or otherwise, the amount which it and the local educatkmalagencies of that State are eligible to receive under thhi chapter.Such payments shall take into account the extent (if any) to whichany previous payment to such State educational agency under thischapter or chapter 1 of the Education Consolidation and Improve-ment Act of 1981 (whether or not in the same Mica] year) wasgreater or less than the amount which should have been paid to it.120 U.S.C. ZW21)

SEC. tot AMOUNT OF PAYMENTS TO LOCAL EDUCATIONAL AGENCII01.From the fun Is paid to it pursuant to section 1401 each Stateeducational awl, Ty shall distribute to each local educationalagency of the &at,' which is eligible to receive a grant under thischapter and which has submitted an application approved pursu-ant to section 1012 the amount for which such application has beenapproved, and the amount which the local educational agency is el-igible to reteive under sections 1053 and 1102 except that theamount shall not exceed the amount determined for thnt local 'ducational agency under this chapter.
(20 U S.C. 21422)

SEC. Re& ADJUSTMENTS WHERE NEVEWITATED RV APPROPRIATIOW.(a) AeausTmeNT ALLOCATION.--If the sums appropriated for anyfiscal year for making the payments provided for in this chapterare not sufficient to pay in full the total amounts which all localand State educational agencies are entitled to receive under thischapter for such year. the amount available for each grant to aState agency eligible for a grant under subpart I, 2, or 3 o( part 1)shall be equal to the total amount of the grant as computed undereach such subpart. If the remainder of such sums available alterthe application of the preceding sentence is not sufficient to pay infull the total amounts which all local educational agencies: are enti-tled to receive under subpart 1 of part A of this chapter for suchyear, the allocations to such agencies shall, subject to section1006(c) and to adjustments under the next sentence, be ratably re-duced to the extent necessary to bring the aggregate ofsuch alloca-tions within the limits of the amount so appropriated. The alloca-tion of a local educational agency which would be reduced underthe preceding sentence to less than 85 percent of its allocationunder subpart 1 of the Fart A for the preceding fiscal year, shall beincreased to such amount, the total of the increases thereby re-quired being derived by proportionately reducing the allocations ofthe remaining local educational agencies, under the preceding sen-tence, but with such adjustments as may be necessary to preventthe allocation to any remaining local educational agency from

61 BEA Of 1965 Sae. MS

being thereby reduced to less than 85 percent of its allocation for
such year.

(b) Actorrtonat Perms ALLOCATION.(1) U additional funds
become available for making payments under this chapter for that
year, allocations that were reduced pursuant to subsection (a) shall
be 'increased on the same bags as they were reduced.

(2) In order to permit the most effective use ci all annrariviations
made to carry out this chapter, the Secretary may set dates by
which a) State educational agencies must certify to the Secretary
the amounts for which the applications of educational agencies
have been or will be approved by the State, and OD State educa-
tional agencies referred to in subpart 1 of part D must file applica-
tions. If the maximum grant a local educational agency would re-
ceive (after any ratable reduction which may have been required
under the first eentence of subsection (a) of this section) is more
than an amount which the State educational agency determines, in
accordance with regulations prescribed by the Secretary, such
agency will use, the excess amount shall be made available first to
educational agencies in that State. Determinations of the educa-
tional agencies to which such excess amounts shall be made avail-
able by the State educationv1 agency in furtherance of the purposes
of this chapter shall be in accordance with criteria prescribed by
the Secretary which are designed to assure that such excess
amounts will be made available to other eligible educational agen-
cies with the greatest need, for the purpose of, where appropriate,
redressing inequities inherent in, or mitigating hardships caused
by. the application of the provisions of section 1005(a) as a result oi
such factors as population shifts and changing economic circum-
stances. In the event excess amounts remain after carrying out the
preceding 2 sentences of this section, such excess amounts shall be
distributed among the other States as the Secretary shall prescribe
for use by local educational agencies in such States for the pur-
poses of this chapter in such manner as the respective State educa-
tional agencies shall prescribe.

iS0 US.C. VW)

SEC. 1404. PAYMENTS FOR STATE ADMINISTRATION.
(a) IN GEsizasa..The Secretary is authorized to pay to each

State amounts equal to the amounts expended by it for the proper
and efficient performance of its duties under this chapter (other
than section 10215, except that the total of such payments in any
fiscal year shall be the greater of the following:

(I) 1 percent of the amount allocated to the State and its
local educational agencies and to other State agencies us deter-
mined for that year under parts A and I}, or

(2) $325,000, or 850,000 in the case of Guam,- American
Samoa, the Virgin Islands, the Northern Mariana Islands, or
the Trust Territory of the Pacific Islands.

(b) LIMITATION ON INDIRECT Cons.Not more than 15 percent of
the State administrative allocation under subsection (a) may be
used for indirect costs of the grant.

120 U.S.C. 11424i
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111sgc. lies. FUNDS
T

FOR THZ IMPLICHENTATION OF SCHOOL UMW%MEN PROGRAMS
(a) GENERAL Auntoarrr.The Secretary is authorized to pay, forthe purpose of carrying out program improvement plans describedin section 1021, to eaeh State an amount to--

(IXA) 0.25 percent cf the amount to the State andits local educational agencies as determined under parts A andD for fiscal years 1999, 1990, and 1991; and(13) 0.5 percent of the amount allocated to the State and itslocal educational agencies as determined under parts A and Dfor fiscal yews 1992 and 1993; or
(2)(A) 690,000 or $15,000 in the case of Guam, AniericanSamoa, the Virgin Islands, the Northern Mariana Wands, orthe Trust Territory of the Pad& Islands for fiscal years Ing,1990, and 1991; and
(E) $180,000 or $30,000 in the case of Guam, AmericanSamoa, the Virgin Islands, the Northern Mariana Islands, orthe Trust Territory of the Pacific Islands for fiscal years 1992and 1993.

(b) LIAITTA1IONS.,-(1) No flinds made available to States undersubsection (a) may be used for administrative ftinctions related toaey provisions of this chaAw.
(2) Funds made av&ilaMe to States under this section shall onlybe used for direct educational services in schools implementing pro-gram improvement plans as described under section 1021.(3) Parente of participating children, school staff, the local educe-tional agency and the Slate educational agency aludaLJointly agreeto the of providers of technical assistance the best useof funds available under subsection (a) for the effective implemen-tation of the program improvement plan. Uses of such funds in-clude assistance from

(A) an institution of higher education;(B) federally suppmted educational laboratory or canter,(C) State personnel with expertise in educational improve-ment;
(D) locally, State, OT nationally based consultant% end(E) other possible providers of the specific services requiredby tim "s program plan.

420 ;Jac. 28253

SEC. Mt LIMITATION ON GRANT TO THE COMMONWEALTH OP PUERTORICO.
Notwithstanding the provisions of this chapter, the amown paidto the Commonwealth of Puerto Rico under this chapter for anyfiscal year shall not exceed 150 percent of the amount received bythe Commonwealth of Puerto Rico under chapter 1 of the Educa-tion Consolidation and Improvement Act or under this chapter inthe preceding fiscal year. Any excess over such amount shall beused to ratably increase the allocations under subpart 1 of part Aof the other local educational agerAes whose allocations do notexceed the maximum amount for which the agencies are eligibleunder section 1005.

120 LLSC 2826)
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PART FGDIERAL PROVISIONS

Subpart 1Federal Adsidnistration
SEC IASI. FEDSRAL REGULATIONS.

(a) In GIMBALThe Secretary is authorised to issue such ragu-
latices as are mask:Wed necessary to reasonably ensure that eters
is (=PHs= with the Wet:ft requirements and assurance I re-
quired by this chapter.

(bi Paocgeuas.-41) Prior to publishing proposed regulations pur-
suant to this chapter, the Secretary shell convene regional meet-
ings which shall provide input to the Secretary on the content of

rofroctlreete.tior.ndlufxchai
meetinp shall includentaprepreeenrharne:

members local beanie of education involver v"rith implementation
of programa under this chapter.

(2) Subsequfnt to regional meetings and prior to publishing pro-
posed regulations in the Federal Register, the Secrelary shall pre-
pare draft regulations and submit regulations on a minimum of 4
key issues to a modified negotiated rulemaking process as a demon-
etration of such process. The modified process shall waive applica-
tion of the Federal Committee Act, but shall otherwise
fouow the guidance in the Administrative Conference of
the United &ides in ". mendation 92-4, *Procedures for N
tiating Proposed Regulations" (47 Fed. Reg. 30708, June 18, 1
and any sueceseor regulation. Participants in the demonstration
shall be chosen by the Secrftary from among participants in the
regional meetings, representing groups described in paragraph
(1) and all geographic regions, The demonstration shall be conduct-
ed in a timely manner in order that final reguiations may be
issued by the within the 240-day period required * sec-
tion 431(g) of the General Education Provisions Actr

(3/ In an emergency situation IA whiCh refulationa pureurst to
this chapter must be issued within a very united time te assist
State and local educational agencies with the operation of the pro-
gram, the Secretary may isaue a regulatism without such prior con-
sultation, but shall immediately thereafter convene regional meet-
ings to review the emergency regulation prior to issuance in final
form.

(c) &gown RumFunds made available under sections 1437 and
1463 af this chapter shall be released for expenditure by the Seere-
tory only at such time as final regulations pertaining to this chap-
ter are published in the Federal Register.

id) LIMITATION.Programs under this chapter may not be re-
quired to follow any 1 instructional model, such as the provision of
eerviees outside the regular classroom or school program.

120 ILS.C. 2SSI)

SEC Int AVAJLABILITY OP APPROPRIATIONS.
(a) GENSRAL Pnovution.Notwithstanding any othelzovision of

law, unless expressly in limitation of this section,
ated in any fiscal year to carry out activities under thir cCpPtreri-
shall become available for obligation on July 1 of such fiscal year

223 224 4110
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and shall remain available for obligation until the end of the subee-quent fiscal year.
(14 CARRYOVER AND %MELNotwithstanding

aection 412 ci theGeneral Education Provisions Act, subsection (a) or any other pro-vision of law
(1) not more than 25 percent of funds appropriated for fiscalyear 1989 and 15 percent of hinds appropriated for fiscal year1990 and each subsequent year may remain available for obli-gation for 1 additloa1 yew;
12) a State educational agency may grant a 1-time waiver ofthe percentage limitation under paragraph (1) if the policy de-termines that the request by a local educational agency is rea-sonable and neceesary or may grant a waiver in any fiscal yearin which supplemental

for obligation appropriations for this chapter becomeavailable and(3) the inrcentaim limitation under paragraph (1) shall notapply with respect to any local educational agency which re-ceives leas than $50,000 under this chapter far any fiscal year.O U.SC.

SEC. 103. WITHHOLDING
OP PAYMENT&(a) Wrrunutanio.Whenever

the Secretary, after reasonablenotice to any State educaticaml agency and an opportunity for ahearing on the record, finds that there bee been a failure to complysubstantially with any assurances required to betions required to be met under this chapter, the shellnotify such agency of these findings and that beginning daysalter the date of such notification, further payments will not bemade to the State unckr this chapter, or affected part or subpartthereof (or, in the Secretarys discretion, that the State educationalagency shall reduce or terminate further
payments under the af-fected part or subpart thereof, to specified local educational agen-cies or State agencies affected by the failure) until the Secretary issatisfied that there is no longer any such failure to comply. Untilthe Secretary is so satisfied, (1) no further payments mai be madeto the State under the part or subpart thereof, or (2) payments bythe State educational agency under the part or subpart thereofshall be limited to local educational

agencies and State agenciesnot affected by the failure, or (3) payments to particular local edu-cational agencies shall be reduced, as the came may be.(b) Nance o Pusuc.Upon submission to a State of a noticeunder subsection (a) that the Secretary is withholding payments,the Secretary shall take such action as may be necessary to bringthe withholding ef payments to the attention of the publicwithin the State.
MD vac auk

SEC. I43L JUDIOAL REVIEW.
(a) FILING APPSAIALIf any State is dissatisfied with the Secre-tary's action under section 1433(a), such State mity, within 60 daysafter nceice of such action, file with the United States court of ap-penis for the circuit in which such State is located a petition forreview of that action. A copy of the petition shall be forthwith

2 2 5
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transmitted by the clerk of the court to the Secretary. The filing ofshall act to suseend any withholding of funds by theSecretary pending the judgment of the coin and prior to a finalaction on any review of such judgment. The Secretary thereuponshall file in the court the record of the proceedings on which theSmeary's; action was based, as provided in section 2112 of title 28,United Mates Code.
OA Bens or Rsvnew.For the purposes of this chapter, the basis

of review shall be as provided in section 458(c) of the General Edu-
cation Provisions Act.

te) shJEMAL APPRAL8.Upan the filing of such petition, the courtshall have jurisdiction to affirm the action of the SwMary _or toset it aside, in whole or in part The judgment of the court Wall besubject to review by the Supreme Court of the United States uponcertiorari of certification as provided in section 1254 of title 28,United States Code.
1) USX. 1111341

SEC- 1436. EVALUATION.

(a) Nelson**. STANDARDS.In consultation with State and localeducational agencies (including members of State and local boardsof education and parent representatives), the Secretary shall devel-op national standards for local evaluation of programa under thischapter. In developing such standards, the Secretary may um theTitle I Evaluation aiW Reporting System designed and implement-ed under titk I of this Act, as in effect prior to the date of the en-actment of the Augustus F. Hawkins-Robert T. Stafford Elementa-ry and Secondary School Improvement Amendments of 1988 as themodel. The Secretary shall provide advance notification to Stateand local educational agencies of the requirements of such nationalstandards of evaluations.
(b) RgroirraThe Secretary shall submit a comprehensive anddetailed report concerning State and local evaluation results basedon data collected under sections 1019, 1107, 1202(a)(6), and 1242(d)to the appropriate committees of the Congress on a biennial basis.
ora U S.C. tissI

SEC. 1436. MIORDINATION Olt FEDERAL. STATE, AND LOCAL ADMINIS-TRATION.
(a) Poucv MANUAL.The Secretary shall, not later than 6months after the publication of final regulations with respect tothis chapter, prepare and d'aeribute ID State educational agencies.State agencies operating programs under part D. and local educa-

tional agencies, and shall make available to parents and other in-terested individuals, organisations, and agencies, a policy manualfor this chapter to
(1) assist such agencies in (A) preparing applications for pro-gram funds under this chapter, (B) meeting the applicable pro-

gram requirements under this chapter, and IC) enhancing thequality, increasing the depth, or broadening the scope of activi-ties for programs under this chapter
(2) assist citate educational agencies in achieving proper andefficient administration ci programs funded under this chap-ter;
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(3) assist parents to become involved in the planning for, and
implementation and evaluation of, rows= and prqiects
under this chapter; and

(4) ensure that officers and employees of the Department of
Education, including officers and employees of the Secretary
and officers and employees of such Department charged with
auditing programs carried on under this chapter, uniformly in-
terpret, apply, and enforce requirements under this chapter
throughout the Unita, States.

(17) CONTENTS or Poucv MANUALThe policy manual shall, with
respect to programs carried out under this chapter, contain descrip-
tions, statements, procedural and substantive rules, opinions, policy
statements and interpretations and indices to and amendments of
the foregoing, and in particular, whether or not such items are re-
(rind under section 552 of title 5, United States Code to be pub-
lished or made available. The manual shall include (but not be lim-
ited to)

l)) a statement of the requirements applicable to the pro-
grams carried out under this chapter, including such require-
ments contained in this chapter, the General Education Provi-
sions Act, other applicable statutes, and regulations issued
under the authority of such statutes;

(2) an explanation of the purpose of each requirement and its
interrelationship with other apNicable requirements;

(3) a statement of the promdures to be followed by the Secre-
tary with respect to proper and efficient performance of ad-
ministrative responsibilities;

(4) summaries of (A) advisory opinions interpreting and ap-
plying applicable requirements, and (B) final audit determina-
tions relevant to '! under this chapter, including exam-
pies of actual a ications of the legal requirements ofapplica-
bk statutes an regulatimui;

(5) model forms and instructions developed by the Secretary
for use by State and local educational agencies, at their diem-
tion, imludisw, but not limited to, application forms, applica-
tion review dm lists, and instruments for monitoring pro-
grams under this chapter;

(6) summaries of appropriate court decisiomi concerning pro-
grams under this chapter; and

(1.) model forms, policies, and procedures developed by State
educational agencies.

(C) RESPONSE To INQULIUMLThe Secretary shall respond with
written guidance not more than 90 days after any written request
(return receipt requested) from a State or local educational agency
regarding a policy, question, or interpretation under this chapter.
In the case of a request from a local educational agency, such

must first have addressed its request to the State education-
Igeagnenyncy.

(d) TECHNICAL Assiszarvcg.From funds available to the Secre-
tary for studies, evaluations, and technical assistance, the Secre-
tary shall continue, establish, and expand technical assistance cen-
ters to provide assistance to State and local educational agencies
with respect to programs withir this chapter. In providing such as-

2427
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sistance, centers than place particular emphasis on hiformation re-

lating to pregram improvement parental involvement instruction,

testing and evaluation, and curriculum under this chapter. Such

centers shall be accessible through elect:mac means.

tel FEDERAL DISSEMINATION or EXEMPLARY
PROORAMILTo the

extent possible, the Secretary emit provide information to State

and local educational agencies regarding opportunities for digging-

nation of exemplary programs under this chapter through the Na-

tional Diffusion Network. The Secretary shall emphasise progranis

which are exemplary in their implementation of the parent in-

volvement provisions a section 1016. The Secretary shall coordi-

nate Federal exemplary project identification activities with Om

National Diffusion Network.
tn FEDERAL REVIEW OP STATE AND LOCAL ADNINUITRATIO101.The

Secretary shall provide for a review of State and local administra-

tion of programs under this chapter. In addition to such other

areas as the Secretary may consider appropriate, the review shall

consider State policies, guidance matmials, monitoring and enforce-

ment activities, and the detection and resolution of problems of

local noncompliance.
ceu U.S.0 Met

SEC. 1437. AUTHORIZATION or APPROPRIATIONS FOR EVALUATION AND

TECHNICAL ASSISTANCE.

There are authorised to be appropriated for the purposes of sec-

tions 1435 and 1436 for other ftral evaluation, technical assist-

ance, and research activities related to this chapter, and authorized

studies under this chapter, $4,000,000 for the fiscal year 1989, and

such sums as may be necessary for each of the focal years 1990

through 1993.
2537)

SEC. 1435. APPLICATION OF GENERAL EDUCATION PROVISIONS ACT.

(e) GENERAL Rtn,s.Except as otherwise specifically provided by

this section, the General Education Provisions Act shall apply to

the programs authorised by this chapter.
(b) SUPERCINIDON Rtn.s.The following provisions of the General

Education Provisions Act shall Se superseded by the specified pro-

visions of this chapter with respect to the programs authorized by

this subtitle:
(11 Section 408(aX1) of the General Education Provisions Act

is superseded by section 1431 of this chapter.
(2) Section 426(a) of such Act is superseded by section 1437 of

this chapter.
(3) Section 427 of such Act is superseded by section 1016 of

this chapter.
(4) Section 430 of such Act is superseded by sections 1012,

1056, 1104(b), 1125, 1202ta), and 1224 of this chapter.

(5) Section 455 of such Act is superseded by section 1483 of

this chapter.
(6) Section 458 of such Act is superseded by section 1484 of

this chapter with respect to judicial review of withholding of

payments.
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to.) Excunton RutzSections 434, 435, and 436 ci the GeneralEducation Provisions Act, except to the extent that such bootie=relate to fiscal control and fund accounting procedures, shall notapply to the != autharized by this chapter and shall not beconstrued to au the Secretary to require any reports or takeany actions not specifically authorized by this Chapter.
CIO MSC 283S)

SWAM NATIONAL COMMISSION ON MIGRANT ROUCATION.
(a) Bersasonsmer.Thele is established, as an indepersientagency within dm executive branch, a National Cienmission on Mi-grant Education (referred to in this section as the "Commission").(tit Mrcesamnir.

(1) The Commission shall be composed of 12 members. Fourof the members shall be appointed by the President. Four ofthe members shall be appointed by the Speaker of the House,including 2 Members of the House, 1 from each political party.Four of the members shall be appointed by the President protampers of the Senate, including 2 Members of the Senate,from each political party.
(2) The cir=a shall be designated by the President fromamong the mem& rs appointed by the President If the Presi-dent has not appointed 4 members of the Commission and dee-ignated a chairman within 60 days of the enactment of thisAct, the members of the Commission appointed by the Speakerof the House and the President pro tempore of the Senate ghat)elect a chairman who shall continue to serve for the divationof the Commission.
(3) Anv vacancy in the Umiak:lion shall be filled in thesame manner as the origin. I am&ntment.(C) STUDT.The Common Omll make a study of the followingmune
(1) What are the demographic; of the children of migratoryworkers today compared with 10 years ago and how are the de-expected to change over the next decade.

111°41111=are the individual mles of the Rekord, State, andVinvi= sectors in migrant attain% how has each sector en-=4(1-ant educational mortunitles, includinetmtrY leteall types of postsecondary education and Fed-eral programs include incentives for private and State partici-pation.
(3) What is the number of unserved or uncktreerved migrantstudents who are for the programs under this chapternationwide and on a basis.(4) How can mt migrant health, migrantHead Start, glob Training Partnership programs servimg mi-grants, HEP/CAMP, and adult literacy programa be integratedand cocedinated at both the Federal and State levels.(5) How many migrant students are identified as potentialdrop-outs; how might this Wee be addressed at the nationalpolicy level; and wha effect does the migrant mother have onher children's performance.

0 44;
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(6) How do the under this chapter vary
fivm State to Statinmii= LII47=211adniinistrative ccsta vary;
how do osrent involvement and services vary.

rn What role has the Migrant Student Record Transfer
System performed in assisting the migrant population% to what
degree is it utilized for enhancing the education pro=tiva:
the local level and by the classroom teacher; is it cost
and how well would such a system adapt to other mobile popu-
lations like those in the inner cities or those in the Depart-
ment of Defense overseas schools.

(8) How many prekiruktritarten Pore= are available te
children; what eervices are they provided; what is the

or caring involvement with these programs; what is a
typical profile of a stt!dent in such a program.

(9) How well are migrant handicaPPed and gifted and talent-
ed students identified and served; and what improvements
might be made in this area.

UM How many of the students being served are identified as
"curreVAy migrant" and how many are "formerly migrant";
what difrenCes are there in their needic and how do services
provided differ between those of "currently migrant" and those
of "formerly migrant".

(11) How does interstate and intrastate coordination occur at
the State, and local levels.

(12) Is there a need to establish a National Center for Mi-

cid Affairs and what are the options for funding such a

(d) RISPOSTS.
(1) The Commission shall prepare and submit reports and

recommendatkom to the President and to the appropriate com-
mittees of tbe Congress on the studies required to be conducted
under this section. The reports for the studies required shall be
submitted as soon as

(2) Any realm..., 110 anti reports submitted under this
paragraph which contemplate changes in Federal legislation
AO include draft legislation to accomplish the recommenda-
tktns.

(e) Spume. arum on ME Mummer &rummy Recoups Tameseze
Sverm(1) The Commission shall conduct a study of _the function
and the effectiveness of the Migrant Student Raw& Transfer

t2) The Commission shall prepare and submit to the Secretary of
*Mau
Education and to the Congress, not later than 2 years after the
fine meeting of the Commission, a report on the study required by
Par (U.

(1)

(l) Members of the Commission who are officers or full-time
employees rA the United States shall serve without compensa-
tion in addition to that received fbr their services as officers or
employees of the United Stater; but they may be allowed travel
expenses, including per diem in lieu of subsistence, as author-
ized ky section 5703 of title 5, United StatesCode, for Persons
in the Government service employed intermittently.

2 0
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within a very limited thee to assist local educational agancks withthe operation of the program, the State educational agency mayissue a regulation without such prior consultation, but shall imme-diately thereafter cons= a &ate committee of practitioners toreview the emergency regulationjirlor to issuance in final form.(c) linnermenson as Sure .The imposition ofany State rule or policy relating to the administration and oper-ation of programs funded by this chapter (including those based onState interpretation of any Federal law, regulation, or guideline)shall be identified as a State imposed requirement.
as VAC 2$51(

SEC 1451 RECORDS AND INFORMATION.
Each State educatimial agency shall keep such records and pro-vide such information to the Secretary as may be required forfiscal audit and program evaluation (ccasistent with the responsi-bilities of the Secretary under this chapter).

(20 UGC. 2852(

SEC 1453. ASSIGNMENT OF PERSONNEL
(a) Luiumnous.Public school personnel paid entirely by fundsmade available under this chapter may be assigned limited supervi-sory duties which are aesigned to similarly situated personnel whoare not paid with such funds, and such duties need not be limitedto classroom instritction or to the benefit of children participatingin programs or pratects ftinded under this chapter. The time spentby public school personnel on duties described in the preceding san-te/we may not exceed itther

(I) the same proportion ce total work time as prevails withrespect to similarly situated personnel at the WM school site.or
(2.) caw period per day,

whichever is less.
(b) Uss n Sum Paonamits.If a State carries out a program asdefined under section 1018(d). the State may use funds under thischapter to pay salaries of personnel assigned to both the State pro-gram and the program under this chapter for administration,training, and technical assistance, if the State educational agencymaintains time distribution records reflecting the actual amount oftime spent by each such empioyee signed by that employee's super-visor, and costs are charged on a prorated basis to both programs.une 2358I

SEC. 1434. PROHIBITION REGARDING STATE MD.
No State shall take into consideration payments under this chap-ter in determining the eligibility of any local educational agency inthat State for State aid, or the amount of State aid, with respect tofree public education of children.

120 USX. MO

DILA OF 1915 Sec. 14511

Sulmart 3lharal Educational Opportunities
age 1453. PROGRAM AUTHORIZED.

(a) GENERA'. Aurnoanstr.The Secretary shall make grants to, or
enter into =tracts with, institutions of higher education.
nonprofit agencies and organisations, regional educational
tories, technical assistance centers established rorsuant to section
Mad), public agencies, State education agene r combinations
of such agencies or institutions within part 14dr regions of the
United States, to pay all arAstrt of the cost of uperating at least 10
rural assistance programs. The Secretary may not make a grant to,
or enter into a contract with, any agency, institution, organization,
or combination thereof under the preceding sentence unless such
agency, institution, organization, or combination thereof has exten-
sive experience providing educational assistance to State and local
educational agencies.

(b) FUNCTIONS or RODIOMAL Resat Assembles PROGRAMS.Each
regional rural assistance inegram established under subsection (a)
shall provide technical assistance, consultation, training, and such
other assistance as will assist State educational agencies and local
educational agencies in the region to improve the quality of the
education provided to educationally disadvantaged children partici-
pating in programs under this chapter who reside in rural areas or
attend small schools. Each such program shall give special consid-
eration to, and report on, r :alms related to districts with declin-
ing enrollments and ways in which districts can combine manage-
ment to provide effective programs.

in USX. MI(

SW. 1437. APPLICATION PRIORITY REQUIREMENTS.
(a) In carrying out this subpart the Secretary shall give priority

to applicants which describe assistance to school distrias in local
educational agencies in rural areas

fl) with the highest concentrations of children from low-
income families:

(2) that have a significant number or percentage of schools
serving children from low-income families; and

(3) in which there are a significant number of schools in
which evaluations indicate lack of substantial progre w! toward
meeting desired outcomes, no improvement, or a decline in ag-
gregate performance by the chit participating in programs
under this chapter.

(to AWicants shall consult with State educational agencies and
local educational agencies in the application process.

tZO u.s.c, IWO

NEC. 1455. COORDINATIoN. DISSEMINATION. AND REPORT.
(a) COWIDINATIONT.Each !Ingram established under this subpartshall

( 1) coordinate its activities with technical assistance centers
established under section 1436tdk

(2) coordinate its activities with the activities of local educa-
tional agencies and State educational agencies under eection
1021, and

234
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(3) assist in identifying successfal programs and practices for
dissemination through existing dissemination networks and ef-
forts.

(b) D24412141NATION AND RSPOST.(1) Each rural assistance pro-
gram shall be accessible through electronic mean&

the Smeary every 2 years con emir reasonable infbrmation
(2J Regime' rural amietance shall submit a report to

about its activities as the Secretary may request, but including at a
minimum infbrmation on efforts to provide effective services under
this chapter in rural school districts facing enrollments,
with particular attention to issues inherent in . thig, jointly
administering. or otherwise combining the resources of 2 or more
district&

t20 U.S.C.

SEC I45t AUTHORIZATION OF APPROPRIATIONS.
There ale authorised to be appropriated $10,000,000 for fiscal

year 1989 and such sums as may be necessary for each of the fiscal
years 1990, 1991, 1992, and 1993.

U.S.C. 22641

Subpart 4Studka
agc. 1441. REPORT ON STATE AND LOCAL EVALUATIONS.

The Secretary shall submit a comprehensive and detailedrctrt
concerning State and local evaluation results based on data
ed under serthms 1019, 1197(a), 1202(aX6), and 1242(d) to the appro-
priate committees of the Congress on a biennial baski.

do mac. sem

SEC 1442. NATIONAL STUDY ON EFFECT OF PROGRAMS ON CHILDREN.
(a) NATIONAL LONGITUDINAL STUDT.The Secretary shall con-

tract with a qualified orwization or agency to conduct a national
longitudinal Andy of eligible children participating in programs
under this chapter. The study shall assess the impact of participa-
tion by such children in chapter 1 programs until they are 18 years
of age. The study shall compare educatirmal achievement of those
chiMien with significant participation in chapter 1 programs and
comparable children who did mit receive chapter 1 services. Such
study shall consider the cm relations between participatim in pro-
grams under this chapter and academic achievement, delinquency
rates, truanfy, echool dropout rates, em&yment and earnings, ana
enrollment in postsecondary education. The study shall be conduct-
ed throughout the country in urban, rural, and suburban areas and
shall be of sufficient size and scope to assess and evaluate the effect
of the program in all regions of the Nation.

(b) Fou.ow-Up.The agency or organization with which the Sec-
retary has entered a contract under subsection (a) shall conduct a
follow-up of the initial survey which shall include a periodic update
on the participation and achievement of a representative group of
children who participated in the initial study. Such follow-up shall
evaluate the effects of participation until such chillren are 25
years of age,

75 WA OF 1965 Sec. 1471

(c) RaPorr.A final report summarizing the findings of the study
shall be submitted to the apipropriate committees of the Congress
not later than Janmry 1, 1997; an interim report shall be ao sub-
mitted not later than January 1, 1993.

(20 U.S.C.

SEC. 1452. AUIMORIZATION OF APPROPRIATIONS.
There are authorized to be appropriaLd $4,000,000 for the fiscal

year 1989, $4,2)000 err the ftical year 1990, $4,400,000 for the
fiscal year 1991, $4,700,000 fur the fiscal year 1992, and $5,000,000
for the fiscal year 1993 for carrying out sections 1461 and 1462.

(so mac. rees)

Subpart 5Deflnitions
SEC.14111. DEFINMMS.

Exc
as otherwise provided, for purposes of this Act:

e{t The term "average daily attendance" means attendance
determined in accordance with State law, except that notwith-
standing any other provision et this chapter, where the local
educational agency of the echool district in which any child re-
sides makes or contracts to make a tuititm payment for the
free public education of such child in a school situated in an-
other school district, for purposes of this chapter the attend-
ance of such child at such school shall be M.W and considered
(A) to be in attendance at a school of the local educational
agency so making or contracting to make such tuition pay-
met, and (D) not to be in attendance at a school of the local
educational receiving such tuition payment or entitled
to receive sucnacyyment under the contract.

(2) The term "averagen= ritallese,xpenditurr" means in the
case of a State or the U the aggregate current ex-
penditures, during the third fiscal year preceding the fiscal
year for which the computation is made (or if satm.y data
for that year are not available at the time of computation,
then during the met recent precedin ruical year for which
satisfactory data are available), of all lowl educational agen-
cies in the State, or in the United States (which for the pur-
poses of this subsection means the 50 States, and the District
of Oalumbia), as the case may be, plus any direct current ex-
penditures by the State for operation of such agencies (without
regard to the source of funcis from which either of such ex-
penditures are made), divided by the aggregate number of chil-
dren in average daily attendance to whom such agencies pro-
vided free public education during such preceding year.

(3) The term "community-based organization" means a pri-
vate nonprofit organization which is repreeentative of a com-
munity or significant segments of a community and which pro-
vides educationa or related services to indhiduals in the coin-
munitv.

(4) The term "constructioe includes the preparation of
drawings and specifications for school facilitieg erecting, build-
ing, acquiring, altering, remodeling, improving, or extending

233 236
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school facilitimg and the inspection and supervision of the con-
structimi ageism! thcilities.

(5) The term "county" means those divisions of a State uti-
lized by the Secretary ci Conunerce in compiling and reporting
data marding coonti

(6) The term "current expenditurPe means expenditures for
free public education, including expenditures ihr administra-
tion, instruction, attendance, and health services, pupil trans-
portation services, operation and maintenance of plant, fixed
charges, and net expenditures to cover deficits far food services
and student body activities, but not including expenditures for
community services, capital outlay, and debt service, or any ex-

penditures made from linde granted under this chapter, chap-
ter 2 of this title, or chapter 1 or 2 of the Mucation Consolida-

tion and Improvement Act of 1981.
(7) Tina term "effective schools programs" means school-

based programs that may encompass preschool through second-

as/ school levels and that have the objective of (A) promoting
gr-hool-lavel tanning, itretructional improvement, and staff de-

t, ( ) the academic achievement levels of
:71°cLiCen and, particularly, educationally deprived chikiren,
and (C) achieving as ongoing conditions in the school the fol-
lowing factors identified through effective school research as
distinguishing effective from ineffective schools

(i) strong and effective administrative and instructional
leadership that creates consensus on in.,tructional goals
and organizational capacity for instructional prthlem solv-
ing;

( ii) emphasis on the acquisition of basic and higher order
skills;

(ill) a safe and orderly school environment that allows
teachers and pupils to focus their energies on academic
achievement;

(iv) a climate ri expectations that all children can learn
under appropriate conditions; and

(v) continuous assessment of students and programs to
evaluate the effects of instruction.

(8) The term "elementary school" means a day or residential
school which provides elemental/ education, as determined
under State law.

(9) The term "equipment" includes machinery, utilities, and
building equipment and any necessary enclosures or structures
to house dwm, and includes all other items necessary for the
functioning of a particular facility as a facility for the provi-
sion of educational services, including items such as instruc-
tional equipment and necessary furniture, prin_ ,_ted published4
and audio-visual instructional materials, and hooks. Periodi-
cals, documents, and other related materials.

(10) The term "institution of higher education" has the
meaning given that term in section 1201(a) of the Higher Edu-
cation Act of 1965.

I) The term "free public education" means education
which is provided at public expense, under public supervision

BEA Of 1165 Set. 1471

and direction, and without Mid= charge, and which is provid-
ed as elementary or secondary school edtation in the applica-
ble State, except that such term does not include any educa-
tion provided beyond grade 12.

(1204 The term "local educatimial agency" ines=coitt=
board of education or other public authority legally
within a State for either administrative central or direction of,
or to perform a service fimction for, public elementary or sec-
=dory echo& in a city, county, township, school district, or
other ',plaicel subdiv of a Siete, or such combined= of
school districts or counties as are recosmised in a State as an
administrative agency kir its public elementary or secondary
schools. Such term Includes any other public institution or
agency having administrative control and direction of a public
elementary or secondary school.

(18) The term "more advanced skills" means skills including
reasonim, analysis, interpretation, problem-solving, and dad-
sionmaking as they relate to the particular subjects in which
:nstruction is provided under programs supported by this chap-
ter.

(14 The term "parent" includes a legal guardian or other
perm& standing in loco parent&

(15) 'Ate term "parent advisory council" means a body cam-
.. primarily of members who are pats of children served

the programs or projects aseisted under this chapter and
who are elected by such parenta, in order to advise the State or
local educational agency in the planning, implementation, and
evaluation of prorame under this chapter.

(16) The term prect area" means a school attendance area
having a high concentrati= of children from low-income fami-
lies wW..1t, without regard to the locality of the project itself, is
designated as an area from .yhich children are to be selected to
participate in a program or project assisted under thks chapter.

(17) The terms "pupil services personnel" and "pupil serv-
ices" mean school counselors, school social workers, school 'ray-
chologists, and other qualified pinfessional personnel involved
in providing assessment, diagnosis, counseling educational,
duarapeutic, and other necessary services as pm ,. of a compre-
hensive program to meet student needs, and the services pro-
vidPd by audi individuals.

i18) The term "school attendance area" means in relation to
a particular school, the geographical area in which the chil-
dren who are normally served by that school reside.

(19) The term "school facilities" means classromns and relat-
ed facilities (inchWim initial equipment) for free public educa-
tion and interests in laW (including site, grading, and improve-
ments) on which such facilities are constructed, except that
such term does not include those gymnasiums and similar fa-
cilities intended primarily for exhi lions for which admission
is to be charged to the general imblic.

(20) The term 'Secretary" means the United States Secre-
tary of Education.
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(21) The term "secondary school" means a day or msidential
school which provides secondary education, as determined
under State law, except that it does not include any education
provided beyinid grade 12.

(2) l'he term "Stets" means a State, the Commcmwealth of
Puerto Rko, Guam, the District of Columbia, American Samoa,
the Virgin Islands, the Northern Mariana Islands, or the Trust
Territory of the Pacific Islands.

(210 The term "State educational agency" means the officer
or agency primarily responsible for the Stabs supaviation of
public elementary and secondary fichoctia

120 MSC. MO

Subpart 8-1diecellaneees Provisions
WC. 1491. MAMMON PROVISIONS.

(a) RECULATIOTaLAll ceders, determinations, nays, regulations,
permits, granta, and contracts, which have been issued by the Sec-
retary under chapter 1 ci the Mimetic= Consolidation and Im-
provement Act of 1981 and title I of this Act (as in effect on the
date begirt, tin effective date of the Augustus F. Hawkins-Robert T.
Stafford Elementary and Secondary School Improvement Amend-
meats of 1988), or which are issued unchir such Acta on or before
the effective date ci the Augustus F. Hawkins-Robert T. Stafford
Elementary and Secondary School Improvement Amendments el
1988 shall continue in effect until modified or revoked by the Sec-
retary, by a court of competent jurisdiction, or by operation of law.

(b) Ems= on Pitunuto PROMDINOILThe previsions of this
chapter shall not affect adminiatrative or Judicial proceedings

nding on the effective date of this section under chapter 1 of the
Education Ommolidation and Improvement Act of 1981 or this title.

(c) Taxecarriox.With respect to the period beginning on al* 1,
1988, and ending June 301 1989, no recipient of funds under this
chapter, or chapter 2 o( tlibi title, or wider chapter 1 or 2 of the
Education Consolidation and Improvement Act of 1981 shall be
held to have expended such funds In violation of the requirements
of this Act or of such Act if such funds are expended either in ac-
cordance with this Act or such Act.

110 U.S.C. 2901)
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General Education Provisions Act

Muff =IX APPLICABILITY; poranoang APPROPIUATKR48

SIC. 400. (a) This title may be cited as the "General Education
PTOVilii0319 ACt."

(b) Eicept where otherwise specified, the provisions cf this title
esheelestr to any program for which an atiMinistrative head of an

agency has administrative nwonsibility as provided by
lawordelegatinofauthypuflUfltt01 aw.

(Oa) For the purps of this title, the term-
(A) "aW. licable program" means any program to which this

title is, under the terms of subsection (b), applicabie;
(Si "applicable statute" MOWN^

(I) the Act or the title, part or section of an Act, as the
case may be. which authorises the appropriation for an ap-
plicahle program;

(ii) this- title; and
OW any other statute which under its terms expressly

controls the administration of an applicable
(C)' "Assistant Secretary" means the Assistant aecretary of

Health, Education, and Welfare tor Education;
(D)I "Commissioner" means the Commissioner of Education;
t El "Director" means the Director of the National Institute

of Education; and
P4 "Secretary" means the Secretary of Health, Education,

and Welfare.
(2) Nothing in this title shal! be construed to affect the applica-

bility of the Civil Rights Act of 1964 to any program subject to the
provisions of this title.

13) No Act making appropriations to carry out an applicable pro-
gram shall be considered an applicable statute.

(d) Except as otherwirie limited in this title, there are authorized
to be appropriated for any fiscal year such sums as may be neces-
sary to carry out the provisions of this title.

(on) The aggregate of the appropriations to the agencies in the
Education Division and to the Office of Assistant Secretary for any
fiscal year shall not exceed the limitation.; set forth for that fiscal
year in subparagraph (2).

(2XA) Except as Hi provided in subparagraph (ID, the appropria-
tions to which paragraph (1) applies-

(i) shall not exceed $7,500,000,000 for the fiscal year ending
June 30, 1975, $8,000,000,000 for the fiscal year ending June 30,

'The General Edgeauen Provision Act was m;acted ne tilb 1V of Public Lew 110-247
The orgameational charism made by the Department of Education Reorganisation Art. P L.

96-034. are akin nidnaird in this lent.
Me (Mar af Adamant Secretary of H LW for Education eras ter-mutated 113 the DePart

men, of fahreation !earganmattan Act, approved Oct 17, 1979. L 96- xm. Utt, Slat lieu
iAssistant aemetary s fuscharte transferred te Secretary fal relocation by sec 301 of that Act;

sThe Education Divorce of HI W. trochadotg the anier of COMOMMItuntrf of Kduciarosi wax
terminated by the Deportment of Education Reermaneratmo Art, apprin.nt Oct 17, 1970, p L

101, Wre :1413, 993 Stat. thitt almananeioner's fonctsma trait:terrad to St.ct.-tsry of Iblinistion by we
301 of that AM

'AU previous 111M-tions al the Secretary el liE W provided for in II.. General Education Pro-
visions Act and venom other Educatroo.relided statutes VW* transa rred to Ow Secretary of
Edacmion by the Department of Edterebtm Beerdenteation Act, appro. Oct 17 1979, P L 96-
8. am. 301. 93 Stat. 677
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19713, and $9,000,000,000 thr the fiscal year ending June BO,
1917; and

(ii) shall net exceed such amounts as may be authorised by
the law and limited by this

eabara(B) The limitations set forth itparegraph (A) shall not
&PIO-

uncontrollaMe expenditures unchir obligations created
under part B of title IV of the Higher Education Act of 1965,
parts C and D of tab, Vil of such Act, and the Emergency In-
sured Student Loan Act of 1909; and

(ii) to any other expenditure under an obligation determined
by the Commissionte pursuant to. or in accordance with, law
to be an uncontrollable expenditure of the Office of Education.

(so U.S.0 Mb Enacted Jan. 2. 19011, P.L, 90417, me. 401, 81 Stat. Int amended
Oct. 16, 2965, Pi.. 90476. see. SWUM 82 Stat. 1094; amended April 13, 1970, P.L. 91-
230, me. Matt, 84 see. 1114; renum(ered Jane 23, 1972, Pi. 92-318. see 8011a11).
86 Stat. 320, amended August 21. 1974, PL. 93-389. me. 69151s21), 83 Stat. 981, 53%
see able b norm) reference Oa. 17, 3979, P.L 9649, seta 301, 303, 93 Stat. 6774379,
6195

CONTROL OF PAPPOON01111

Sec. 400A. (a)(IXA) In order to eliminate excessive detail and on-
nereasary and redundant information and to achieve the
collection of information in the most -,; and effective possible
manner, the Secretary shall coordinate the collectica of informa-
tion and data acquirationed activities of all Federal agencies, (i)
whenever the respondents are primarily educational agencies or in-
stitutions, or whenever the purpose of such activities fa to re-
guest information needed for the management of, or the formula-
twn of, policy related to Federal education or research or
evaluation studies related to the implementation of Federal educa-
tion pragrams.

(13) There is hereby established a Federal Education Data Acqui-
sition Council, to consist of members appointed by the
who shall represent the public and the major agencies wShiclec=
led and use education data, including one representative each of
the Office of Management and Budget and of the Office of !kderal
Statistical Policy and Standards. The members represenang the
public may be appointed for not more than three years. The Calm-
cil abaft advise and assist the Secretary with respect to the im-
provement, development, and coordination of Federal education in-
formation and data acquisition activities, and shall review the peli-
cies, practices, and procedures established by the Secretarg;m3.1
Council shall meet regularly during the year and shall be
by an individual from an agency which has expertise in data Mkt-
bon but which undertakes no major data collection of education
data.

(2) For the purposes of this section, the term-
(A) "information" has the meaning given it by section 3502

of title 44, United State Code:
(13) "Federal agency" has the meaning given it by section

3502 of the same title; and
"educational agency or institution" means any public or

private agency or institution offering education programs.
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(4) publish annul,* a listing of *duration data requests. bY

Federal agency, and for the administered in the Edu-
cation Division, publish a 1=E:fluidly of each such pro-
am with its any rist0n and with the data burden result-
log firma each su program; and

(5) require the Facie:al ageor7
formation or eksta acquietion activitY to
strument the legislative authority spec%

thecollection, if any.
agency or institution to make the sante
turn collects such information or data from other agencses or

WAD Subject to the provisions of caragraph (2), the Secretaryindividuals.

shall developon.consultation with HFlo. ' and State agencies and
keel = , ..'-.,m agencies, procedures whereby educational agen-
cies and instituticos are permitted to submit information required
under any Federal educe:mai Program to a single Federal er

ID Any procedures developed under paragraph (1) shall be con-State educational agency.

sidered regulations few the purpose of section VI and shall be sub-
mitted suktIect to disapproval in accordance with section 431(e) of
this Act for a period of not to exceed (10 days cumputed in accord-

13) The Secretary shall submit a report to the Congress not lessance with such section.

than once every three years, describing the implementation of this
section. Such report steal contain recommendations for revisions to
Federal laws which the Secretary finds are imposing undue bur-
demi on educational agencies and institutions, and such reconimen-
dations shall not be subject to any review by any Federal agency
outside the Department.

(f)(1) The Secretary n authorized to make grants from sums ap-
propriated pursuant to Ws subsection to State educationa_l agen-
cies, including State agencies reeponsible for nostseonearuy educa-
tion, for the development or improvement et --educatiim manage-

(I) Any State educational agency is eligible for a grant of fundsment information systems.

under this subsection subject te the following conditions:
(A) The agency agrees to use such funds for the development

or imprevement of its management information system and
to coordinate all data collection for Federal programs

ITsnistered by the agency through such a system.
(B) The agency agrees to provide funds to local educational

agencies and institutions of higher education for the develop-
ment or improvement of management information systems
when such grants are deemed necessary by the State educe-

IC) The State agency agrees to take specific steps, in coopers-
tional agency.

tion with the Secretary and with local educational agencies or
institutions of higher education in the State, as appropriate, to
eliminate excessive detail and unnecessary and redundant in-
formation requests within the State and to achieve the collec-
non of information in the most efficient mid effective possible
manner so as to avoid imposing undue burdens on local educa-
tional agencies or institutions of higher education.

as) For the purpose of carrying out this subsvetion-

the collectlint
tify in its data

requiring such
educationai

tification if it in
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(I) there are authorised to be iletWOIniated for salaries ant
$000,000 for fiscal year 1.113, $1,000,000 in- fiscalyear

4merird $1,200,000 for each of the two succeeding Renal years
(2) there ate authorised to be appropriated for grants undo

subsections If) (1) and e2) the sums- of $5,000.000 for fiscal Yeal
1979. $25,000,000 kr fiscal year 1930, and $20,000,000 for owl
of the two succeeding fiscal years and

(3) the sums appropriated according to paragraphs (1) and (2
shall be amnopri&ed as sepsrate line items.

(20 11.11.C. 1211-33 Enacted Nov. 1, 3976, PI. 96-661, Nee. 12120% 92 2910- 2338.
2341; mended Aug. 8. 1979, Pi. 96-46, am. Ma), 93 hat 342 (affective Od. 1, 19791
emended by reference Om 17, 1979, 96-98, see. 391, 93 $tat. 977; amended Dee
11, 111110, PI. 96411. me. 4413.94 Stet, 2626.

PAH? AEwe/maw Menem or TIM DEPARTMENT OF HEALTH,
EDUCATION, AND WILFARE

THE EDUCAT:ON MOM

MEC. 401. (a) There shall be, within the Department of Health
Education, and Welfare, an Education Divn, composed of the
agencies listed in subsection tb), which shall be headed by the As
Blatant Secretary.

(b( I) The Education Division shall be composed of the followins
agencies

(A) The Office of Education; and
(B) The National Institute of Education.

(2) In the Office of the Assistant Secretary there shall be a Na
tional Center for Education Statistics.

Enacted June Et, WiT, P.L. 92-319, vet 30ItaX2). 86 Stat. 3S7; amended Migu
21, 1974, P.L. 93-3140. sec. 5044s). 98 Stat. BSI.

ASSISTANT SECRETARY FOR !EDUCATION°

Sac. 402. tel Thee shall be in the Department of Health, Educa-
tion, ant: Welfare an Assistant Seceetary for Education, who shall
be appointed by the President by and with the advice and consent
of the Senate. Tin Assistant Secretary for Education shall be com-
pensated at the rate specified for level IV of the Executive Sched-
ule under section 5315 of title 3, United States Code.

(b) The Assistant Secretary shall be the principal officer in the
Department to whom the Secretary shall assign responsibility for
the direction and supervision of the Education Division.

Enacted June 23, 1972. Pl. 92-319, sec. 301(aX2), 96 Stat. 327; amended August
21. !WM P.L. 9$-390, sac. 601tait2IAI. 88 Stat S.

'The Eduetaten Daemon of tht t/e of Health. gdaration. end Welfare eree tersointard by the Department offtducaboa venleet.Ot Mt. approved Oen 1,. 1979. P.I. 96-101. ear
SW. Ed Stat. 00 The previous fesetions of the Education- Theism' ewe tranderred to the Bat
rrtary of Education by gee 201 of that Act 102 Slat OM Seaway 401-1103 aI taw Hamad Wear
torn P,ucmtlre Act. tn effect at the titer of enactment of FL. 064K are printed hare far legate,
t 'Thheimag of Miasma' Secretary of Health, griscatian. and Welfare for Mutation was ter
;neatest by the Depart:meet of Hasseation Reergannatieh Art. *Prom' OM It. LIfTS. ri- 9648.ore M. 93 Stet we The previous funrtrona of the Maiataat Sreretary_fer Wombats were
*ralverrred ta the Secretary of Educasrua by gm. 201 af that Art 03 tkat.
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um ors= ot EDUCATION I

&tc. 401 (a) There shall be an Office of Education (hereinafter in
this section referred to as the "Office") which shall be the primary

at the Federal Government responsible for the administra-
tiateirJ pmgrams of financial amistance to educational agencies, in-
stitutions, and organizatims. The Office shall have such responsi-
bilities and authorities as may be vested in the Commissioner by
law or delegated to the Oimmissioner in accordance with law.

(b) The Office shall be headed by the Commissioner of Education
who shall be appointed by the President, by and with the advice
and consent of the Senate, and who shall be subject to the direction
and supervision of the Secretary.

WAD 'The Office shall, consistent with such organization thereof
which is prw4W by law, be divided into bureaus, and such bu-
reaus shall be divided into divisions as the Commissioner deter-
mines appropriate.

*AA) -There shall be regional offices of the Office established in
such places as the Commissioner, after consultation with the As-
sistant Secretary, shall determine. Such regional offices shall carry
out such functions as are specified in imbparagraph (B).

(11) The regional offices shall serve as centers for the dissemina-
tion of information about the activities of the agencies in the Edu-
cation Division and provide technical assistance to State and local
educational agencies, institutions of higher educaticai, and other
educational agencies, institutkins, and organizations and to individ-
uals and other groups having an interest in Federal education ac-
tivities.

(C) The Commissioner shall not delegate to any employee Ican=
regional office any function which was not carried out, in
ance with regulations effective prior to June 1, 1973, by employees
in such offices unless the delegation of such function to employees
in regional offices is expressly authorized by law enacted after the
enactment of the Education Amendments of 1974 *

(dX )) There shall be, in the OM* of Education, an Office of Non-
Public Edutr..iion to insure the maximum potential participation of
nonpublic school students in all Federal educational programs for
which such children are eligible.

(2) The Office shall be headed by the Deputy Commissioner for
Non-Public Education, who shall be appointed by the Commission-
er.

120 U.S.0 12210 Enacted June 23, 1972, P.L 92-318, sec 301(an1. 86 SUL 321;
amended August 21, 1974, Pi- 93-380, sec. 603110, 88 Stat. 5a6. 661; amended Octo-
ber 12, 1976, P L. 94-482, sec. 4091s1 90 Stat. =33; amended Nev. 1, ISM P.L 95-
661. sce. 120, 92 slat 2351: amended Oct. 19, 1950. P.L. 96-470, sec. 1061dl, 94 Slat
2138.

FUND POR THE IMPROVEMENT OF POSTSECONDARY EDUCATION

Sze. 404. illepealed by section 1001(c) of the Education Amend-
ments of 1980 (94 Stat. 1491). Section 1001(a) of such Amendments

'The Office al Education was terminated by the Dimortmem of Ethe-atinn Reorganisation Act.
=Let- 17. ISIS. Pt. 96-88, me HE, OS Slat 1149 no preview. !MCCOMB of the Office Di

were trawderred to the Secretary ef Education by for 301 of that Act 03 Stat ern
'Sec Nowa .1. 93-389 presides that the wernatue of imitation forth In thei taiblettion

shall he ratreactive to June I, 1573.

41 GENERAL EDUCATION PROVISIONS ACT Sec. OS

reenacted the Fund for the hnprovement of Postsecondary Educa-
tion as title X of the Higher Education Act of 19654

OPP= OF EDUCATIONAL RESEARCH AND IMPROVEMENT

Szc. 405. (aX1) The Congress declares it to be the policy of the
Milted fkates to provide to every individual an equal- opportuniV

receive an education of highnqatimilion2 .1, of his race, color,
religion, 90E, age, hamlicap, or social class. Al-
though the American educational system permed this dike-
tive, it has not attained the objective. Inequalities ce opportunity to
receive high quality education remain pronounced. To achieve the
goal of quality education requires the continued pursuit of knowl-
edge about education through research, improvement activities,
data collection, and information dissemination. While the direction
of American education remains primarily the responsilility of
State and local governments, the Federal Government has a clear
responsibility to provick leadership in tfut oonduct and support of
scientific inquiry into the educational process.

(2) The Congress further declares it to be the policy of the United
States to

(A) promote the quality and equiV of American education,
(B) advance the practice of educal as an art, science, and

p.rofession;
IC) support educational research of the highest mmlity;
ID) strengthen the educational research and &vekpment

sYstem;
(E) improve educational techniques and traininic
(F) assess the national progress of this Netion's schools and

educational institutions, particularly special populationic and;
tG) collect, analyze, and disseminate statistics and other data

related to education in the United States and other nations.
(3) For purposes of this section

( A) the term "Assistant Secretary" cleans the Assistant Sec-
retary for Educational Reseal..-a and Improvement established
by section 202 of the Department of Education Organization
Act;

(Hi the term "Council" means the National Advisory Council
on Educational Research and Improvement established by sub-
section ick

(0 the term "educational research" includes basic and ap-
plied research, development, plaiming, surveys, assessmenth,
evaluations, investigations, experiments, and demonstrations
in the field of education and other fields relating to education;

ID) the term "Office" meats the Office of Educational Re-
search and lin vement established by section 209 of the De-
partment of F ..-tion Organization Act; and

(E) (1 'rls "United States" and "State" include the Dis-
trict of tviumbia and the Commonwealth of Alert° Rico.

(b)(1; It shall be the purpose of the Office to carry out the policies
set forth in subsection (a) of this section. The Office shall be admin-
istered by the Assistant Secretary and shall include

'Sie in uroesat The comma probably should be it semicolon.
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(A) the National Advisary Council on Educatimml Research
and Improvement established in subsection (c)

(B) the Canter fbr Education Stattstics established by section
4061 and

(A such other units as the Secretary deans appepriate to
carry out the purposes of the Office.

(2) The Office shall, in accordance with the provisloiw of Ude me
tion, seek to imp's,* education hi the United States through cm-
centrating the resources of the Office on the priority research and

de
needs &scribed in paragraph (3).

iveClinteeds to which paragraph (2) 'apply are
(A) improving stuchent achievement;
(B) improving the abilitjuocatif scLools to meet their responsibil-

ities to proeide equal ,: 'ties for all stu-
dents, inchiding those with limited epeaking ability,
women, older students, students, ieinority students,
gifted and talented students, handicapped etudents, and stu-
dents who are socially, economically, or educationally dieted-

(C)aileJecting, analyzing, and diaseminatinft statistics and
other data related to education in the United States and other
nation%

(D) impwim the disseminatem and wlication d knowl-
edge obtained educational rrth and data gather-
ing. Particularly to education professionals and policy makers;

40 encouraging the study of the sciences, the arts, and the
humanities, including ensign languages and cultures;

(F) hnproving the data bees of information on special popula-
tions and their educatitnal states%

(0) (=ducting research on adult educational achievement,
particuiarly literacy and illiteracy as it affects employment,
crime, health, and human welfare;

(H) conducting research on postsecondary opportunities, es-
pecially access for minorithis and women; and

(1) conducting research on education professionals, especially
at the elementary and secondary levels including issues of re-

(4) The Secretary shall publish research priorities in
cruitment, training, retention, and corn t ion.

the Federal Register every two years, not later than October 1, and
shall allow a period of sixty days for public comments and sugge-
aims.

(0(1) The Council shall consist of fifteen meelers appointed by
the President, by and with the advice and consent of the Senate. In
addition, there shall be such ex officio members who are officers of
the United States as the President may designate, including the
Assistant Secretary. A majority of the apited members of the
Council shall constitute a quorum. The CMrman of the Council
shall be designated by the President from among the appointed
members. Ex officio members shall not have a vote on the ileouncil.
The members of the Council shall be appointed to ensure that the
Council is broadly representative a the general public; the educa-
tion professions, inc uding practitioners policymakers and re-
searchers; and the various fields and levels of education.

(2XA) Except as prove:dad in subparagraph (Eli, members shall be
appointed to terms of three years.

43 KNEW EDUCATION PIOVIMOIM ACT ilm.4115

(B) faX the members first appointed
(i) five shall be apointed for terms of one year;

five shall be appointed kw terms of two years; and
dill five shall ba appointed for terms of three years;

as designated by the President at the time d appointment.
(C) Any mmber appointed to fill a vacant7 occurring bekse the

ezpiratice of the terns fbr which the predecessor was appointed
shall be appointed only for the remaieder of such term. A menthes-
may serve after the expiration of a term until a successor has
taken office

a An appointed member who has been a member of the Council
for six consecutive yeare shall be for appointment to the
Council during the two-year period the expiration of the
sixth _year.

(3) The Council shall--
(A) advise the Secretary and the Assistant Secretary on the

policies and activities carried mit by the Office;
(3) review and publicly comment on the policies and acitvi-

ties of the Office;
(C) conduct such mitivities as may be necesmry to fulfill its

functions under this subsection;
(DI prepare such reports to the Secretary on the activities of

the Office as are approwiatee and
tE) submit, no later than March 31 of each year, a report to

the President and the Congress oa the activities of the Office,
and on education, educational research, and data gathering in
general.

(dO) In order to carry out the objectives of the Office under this
section, the Secretary within the limits of available resoarcesshall

(A) conduct educational research;
(13) collect, analyze, and denominate tins findings of educa-

tion reseractg
(C) train individuals in educational research;
(D) am* and foster such research, ool tetion, dissemination,

and training through grants, cooperative agreements, and tech-
nical assista no%

(El promote the coordination of educational research and re-
search support within the Federal Government and otherwise
assigt and foster Mai research; and

0.1 collect, analyze, and disseminate statistics and other data
related to education in the United States and other nations

(23A) The Secretary may appoint, for terms not to exceed three
years (without regard to the provisions of title 5 of the United
Slates Code governing appointment in the competitive service) and
may compensate (without regard to the provisions of chapter 51
and subchapter ill of chapter 53 of such title relating to classifica-
tion es:id General Schedu) e pay rates) such scientific or professional
employees of the Office as the Secretary considers eecessary to ac-
comphsh its function& The Secretary may also appoint and com-
pensate not more than one-fifth of the number of full-time, regular
scientific or professional employees of the Office without regard to
such provisions. The rate of basic pay for such employees may not
exceed the maximum annual rate of pay for gre- GS-15 under
section 5332 of title 5 of the United States Code, except that the

251 11)
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pity of apy employee employed before the date of enactment of the
Higher Education Armts of 1986 shall mit be reduced by ap-
plication of such maxiniuni pay limitaticm.

(B) The Secaretary may reappoint employees described in sub-
paragraph (A) upon presentation of a clear and convincing justifi-
cation of need, for one additional term not to exceed three years.
All such employees shall work on activities of the Office and shall
not be reassigned to other duties outside the Office during their
term.

(C) Individuals who are employed on the date of enactment of
this Act and were employed by such Office on April 1. 1986, and
whb were employed under excepted hiring authority provided by
section 209 of the Department of Education Orgameation Act or
this section may continue to be employed for the duration of their
current term.

(3M) The Secretary may carry out the activities in paragraPh
(1)

(1) directly;
(ii) through grants, contracts, and = live agreements

with inetitutions of higher education, , and private orga-
nizations, institutions, agencies, and 'vidualie and

(iii) through the provision of technical assistance.
(B) When making competitive ewer& under this subsection, the

Secretary shall--
(1) solicit recommendations and advice regarding research

priorities, opportunities, and strategies from qualified experts,
such as education professionals and policyrnakers, personnel of
the regional education laboratories and of the research and
development centers supported under paragraph (4), and the
Council, as well as parents and other members of the general
public;

(ii) employ suitable selection procedures utilizing the proce-
dures and principles of peer review, except where such peer
review procedures are clearly inappropriate given such factors
as the relatively small amount of a grant or contract or the ex-
igencies of the situation; and

(iii) determine that the activities assisted will be conducted
efficiently, will be of high qualIty, and will meet priority re-
search and development needs under this section.

(C) Whenever the Secretary enters into a cooperative agreement
under this section, the Secretary shall negotiate any subsequent
modifications in the cooperative agreement with all parties to the
agreement affected by the modifications.

14M) In carrying out the functions of the Office. the Secretary
shall, in accordance with the provisions a this subsection, sup-
port

(i) regional educational lalioratories established by public

ffncor private nonpiVit rganizations to s!rve the needs
eastpe:cific region of the Nation under the guidance of a re-

gionally representative governing board, the regional agendas
of which shall, consistent with the priority research and devel-

'So In taw %auk! be "regiassal eduestioasi Wm-atones"
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opment needs established by subsection (b) (2) and (3), be deter-
mined by the governing boards of such labs;

(ii) =march and development centers established by institu-
tions of higher education, by institutions of higher education in
consort with public agencies or private nonprofit organizations,
or by interstate agencies established by compact which operate
subsidiary bodies established to conduct postsecondary educa-
tional research and development;

OW meritorious unsolicited proposals for educational re-
search and related activities that are authorized by this subsec-
tion; and

(iv) proposals that are specifically invited or requested by the
on a competitive basis, which meet objectives air-

thorisedby this subsection.
(B) Prior to awarding a grant or entering into a contract for a

regional educational laboratory or research and development
center under subparagraph i) or (AXW, the Secretary shall
invite applicants to compete for such laboratories and centeis
through _notice published in the Federal Register.

(C) Each application fir assistance under subparagraph (A) (i) or
(ii) as a regional educational laboratory or a research and develop-
ment center shall contain such information els the Secretary may
reasonably require, including assurances that the applicant will

(i) be responsible for the conduct d the research and develop-
ment activitipie

(ii) prepare a long-range plan relating to the conduct a such
resenrch and development activities;

(iii) ensure that information developed as a result of such re-
search and development activities, including new educational
methods, practices, techniques, and products, will be appropri-
ately disseminated;

(iv) provide technical assistance to appropriate educational
agencies and institutione and

(v) to the extent practicable, provide training for individuals,
emphasizing training opportunitiesfor women and members of
minority groups, in the use of new educational methods, prac-
tkes, techniques, and producte developed In connection with
such activities.

(D) No grant may be made and no contract entered into for as-
sistance described under subparagraph (A) (i) or (ii) unless

(i) proposals for assistance under this subsection are solicited
from regional educational laboratories and research and devel-
oPment centers by the Office;

(ii) proposale for such assistance are developed by the region-
al edietational laboratories and the research and development
centers in consultation with the Office; and

(iii) the Office determines that the proposed activities will be
consistent with the education research and development pro-

and dissemination activities which are being conducted
the Office

(E) No regional educational laboratory or research and develop-
ment center receiving assistance under this subsectitm shall, by
reason of the receipt of that asaistanee, be ineligible to receive any
other assistance from the Office authorized by law.
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(F) The Secretary shall make available adequate funds to support
meritorious, uneolmited grapnels as described under subPsraftraPh
(ARO, and provide sufficient notice of the availability of such
funds to individual researchezs in all regions of the country.

(5) The Secretary, from ffinds appropriated under this section,
limy establish and maintain researob fellowship in the Office, for
scholars) iesearchers, and statisticians engaged in the collection
and dissemination of infbnnation about education and educational
research. Subject to regulations published by the Secretary, fellow-
sahnir sutvalicenclude such stipends and allowance, including travel

expenses provided ibr under title 5, United States
Code, as the Secretary considers appropriate.

(6) The Seeletary may award grants to institutions of higher edu-
cation, including technical and community colleges as a te,
to assess the new and emerging specia1ieo and the technolegies,
academic subjects, and occupational areas requiring vocational edu-
cation, with emphasis on the unique needs for preparing an ade-
quate supply _of vocational teachers of handicapped students. The
Secretary shall give special consideration to the preparation re.
quired to teach clw: of handicapped, or other highly targeted
groups of students, in combination with other nonhandicapped or
other nontargeted students, wit.hin the same vocational education
setting.

(e)(I) There are authorized to be appropriated to carry out this
section, $12,231,000 for fiscal year 1987 and such sums as may be
necessary for each of the four succeeding fiscal years.

421 The Secretary may not enter into a contract for the purpose
of regional educational laboratories under subsection (d)(3sMi) for
a period in excess of five years.

(3) Not less than 95 per centum of funds appropriated pursuant
to this subsection for any fiscal year shall be expended to carry out
this section thrtegh grants, cooperative agreements, or contracts.

(0 When more than one Federal agency uses funds to support a
single project under this section, the Office may act for all such
agencies in administering those funds.

ifS1) In each fiscal year for which the total amount appropriated
to carry out this section and section 406 of this Act equals or ex-
ceeds the total amount appropriated for fiscal year 1986 to carry
out such sections-

(A) not less than $17.760,000 shall be available in each fiscal
year to carry out subsection (dX4SASii) of this section (relating
to centers);

(B) not less than $17,000,000 shall be avuilable in each fiscal
year to carry out subsection (d)(4)(Asi) of this section (relating
to labs);

(C) not lees than 45.700,000 shall Iv available in each fiscal
year to assist a reparate system of 16 education resources in-
formation clearinghouses (including direct supporting dissemi-
nation services) pursuant to subsection id)(3sA) of this section,
having the same functions and scope of work as the clearing-
houmes had on the date of enactment of the Higher Education
Amendments of 1986;

(D) Not 1ms than $9,500,000 for the fiscal year 1989, and such
sums as ni,. y be necessary for each of the fiscal years 1990
through 1993, shall be available to earry out section 406(i) of
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this Act (relating to the National Assessment of Education

PrZnert less than $8,4750,000 shall he available in each fiscal
year to carry out section 496 of this Aet, except ftw subsection
(I) of that section (relating to the Carter flw Educational Statla-
tio

(F) not less than be available in each fiscal
year to carry cut - (dX411(AXiii) ci this section (relating
to field initiated research).

(2) If the sums appropriated forvaiaratitiscicar are kiss than the
amount required to be made a subparagraphs (A)
through (F) of paragraph (I), then each of the anwunts required to
be math: available under such subparagraphs shall be rataW re-
duced. If additional amounts become available fbr any such fiscal
year, such reduced amounts shall be increased on the same basis as
they were reduced.

U.S.C. 1221e) Enacted June 23, 1972, P.L. 92415, sec. 301151121 86 Stat. 324
gat amended August 21, 1974, P.1. 93-380, arc. 50a14231111, 88 Slat. DA amended
October 12, 1975 P.1. 94-482, see. 403, 90 Stat. 2227, 2228, 2229, Mt amended Nay.
1, 1978, P.L 95-581, sec. 1242, 92 Stat. ZIEL 2374 see also amend reference Oct. 17,
1979, Pi. 98-118, See- 1101, 83 &at. 577; amended Oct. 3, 156a, P.L 96-814, eec. 131)-
1314, 94 Suit. 1498. 1499; amended Q.t. la, 1984, P.L 98-511, sem. 7021a), 705, 704(a),
90 &at 2495. 2406 amended Oct 17, 1988, P.1. 98-498, 12401(a), 100 Stat. 1589;
amended June 3, 1987, P.L 100-55, 01241ak 101 Stat. 352 amended April 28. 1988.
P.L 100-297, sem 30011p), 3002. 340act 102 Slat 337, 349.

NATIONAL CENTER FOR EDUCATION ()TATUM=

SEC. 406. (a1(1) There is established, within tl* Office of Educe-
tional Research and Improvement, a National Center for Education
Statistics (hereaftert in this section referred to as the "Center").
The general design and duties of the National Center for Education
Statistics shall be to acquire and diffuse among the people of the
United States useful statistital information on subiects connected
with education (in the most general and comprehensive sense of
the word) particularly the retention of students, the asseasment of
their prcgress, the financing of institutions of education, financial
aid to students, the aupply of and demand for teachers and other
echoed persomwl, libranes, comparisons of the education of the
United States and foreign nations and the means of promoting ma-
terial, social, and intellectual rity through education.

(2)(A) The Center shall be by a Commissioner of Educa-
tion Statistics who shall be appointed by the President, by and
with the advice and consent of the Senate. The Commissioner of
the National Center for Education Statistics shall have substantial
experience and knowledge of programs encompassed by the Nation-
al Center2 The Commissioner shall be in accordance with sec-
tion 5315 of title 5, United States *.. The Commissioner shall
serve for terms of 4 years, except that t initial appointment shall
commence June 21, 1991.

tBt There shall be within the Center (i) an Associate Commission-
er for Statistical Standards and Methodology who shal/ be qualified
in the field of mathematical statistics or statistical methodology;

'M0 in anginal. "Hereafter" probably Amu be larikea.
'No n ongmal. Probably thuu b! be followed by a perm&
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and (iii an Associate Commissioner for Data Collection and Dis-
semination, who shall be an individual who has extensive knowl-
edge of wee of statistics fer pWicy purposes at all levels of Ameri-
can education, and who shall promote the participation of States,
localities, and institutions of higher education in designing educe-
tion statistics programs, encourage widespread dissemination and
use of the Center's data, and promote United States pinticipation
in international and regional education statistics. The Commission-
er may appoint such other Associate Commissioners as may be nec-
essary and appropriate.".

(19 The purpose of the Cer 4- shall be to collect, and analyse
and disseminate statistics and other data related to education in
the United States and in other nations. The Center 5h/til

t!) if feasible, on a State-by-State basi& collect, collate1 and,
from time to time, report full and complete statistics on the
conditions of education in the United State%

(2) conduit and publish reports on specialized analyses of the
meaning and significance of such statistic%

(3) assist State and local educational agencies, including
State agencies responsilile for postsecondary education, in im-
proving and automating their statistical and data collection ac-
tivities (and shall establish a (special program to train emp)oy-
ees of such State and local agencies in the use of the Center's
standard statistical procedures and concepts and may establish
a fellows program to temporarily appoint such employees as
fellows at the Center for the purpose of familiarization with
the operations of the Center);

(4) review and report on educational i.divities in foreign
countries;

(5) conduct a continuing survey of institutions of higher edu-
cation and local educational agencies to determine the demand
for, and the availability of, qualified teachers and administra-
tive personne', especially in critical areas within education
which are developing or are likely to develop, and assess the
extent to which programs administered in the Department or
Education are helping to meet the needs identified as a result
of such continuing survey; and

(6) access2 periodivaily the current and projected supply anti
demand for elementary and secondary school teachers (includ-
ing teachers ;It the pre-school level) and early childhood educa-
tion development personnel with particular attention to

(A) long-term and short-term needs fur personnel in vari-
ous subject areas or teaching specialities;

IS) shortages in particular types of schools or communi-
tiee, and in States or regions;

(C) the number of minorities entering teaching,
(DI the proportions of women and minorities in educa-

tional administration, and the trends over time;
(E) the demographic characteristics, academic qualifica-

tions, job preparation, experience and shills of existing
teachers and new entrants in the field of education;

'So in leer 11, net mod "and"
illo en anginal. Plebe* should be "arese.
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(F) the efiket of the introduction of State mandated
teacher competency tests on the phic and educa-
tional characteristics of teachers and supply of teach-
er% and

(0) the rate at which teachers leave teaching, their rea-
sons for leaving, the sources of supply for new entrants,
and the trends over time.

(al) There shall be an Adviso7 Council on Education Statistics
which shall be composed of 7 public members appointed by the Sec-

trgaand such ex officio members as are Hilted in
llZit more than 4 of the appointed members of thes *IC OPLI.T1 fra MPL 4Ir

be members of the same political party.
(2) The ex officio members of the Ccnincil shall be

(A) the Assistant Secretary,
(13) the Director of the Celt$418,
(C) the Commissioner of Labor Statlidica,
(D) Commissioner ' of Education Statistics, and; g
lE) Chairman,2 National Commission on Libraries and Infor-

mation Science.
(3) Appointed members of the Council shall serve for terms of 3

year% as determined by the SecrMary, except that in the case of
initially appointed members of the Council, they shall serve for
shorter terms to the extent necessary that the terms of office of not
more than 3 members expire in the same calendar year.

(4) The Commissioner of Education Statistics shall serve as the
non-voting presiding officer of the Council.

(5)(A) The Ci.ixli shall meet at the call of the prodding officer,
except that it shall meet

ti) at least four times during each calendar year; and
lii) in addition, whenever three voting members request in

writing that the presiding officer call a meeting.
(BI Six members of the Council shall constitute a quorum of the

Council.
(6) The provisions of section 448(b) of part D of this title shall not

apply to the Council established under this subsection.
(7) The Council shall review general policies fur the operation of

the Center ami shall be responsible for mivising on standards to
insure+ that statistics and analyses disseminated by the Center are
of high quality and are not -o,,=ct to politica, influence.

(8) The Commissioner may appoint such other ad hoc advisory
committees as the Commissioner considers necessary.

(rIXI) The Commissioner shall, not later than Jane 1 of each Year,
submit to the Congress an annual repoit which

(A) contains a description of the activities of the Center
during the then current fiscal year and a projection of its ac-
tivities during the succeeding fiscal year;

(B) sets forth estimates of the cost of the prtected activities
for such succeeding fiscal year; and

(C) includes a statistical report on the condition of education
in the United States during the two preceding flacal years and

lo twirling Prob.* should read "Ore Comatlerronee.
'Flo in angina !roost should read '..likatiebag
sib in angina memory should reed "the Cheirmen".
*So in nrInal. Probably should be "aware".
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a iwelection, for the three succeeding fiscal =of estimated
statistics related to educed= in tbe United

CD The Secretary shall admit annually a report to the Congress
giving information of the State d Education in the Nation. In such

graithe Secretary shall clearfy set fbrtb the Secretary's views of
needs in education and the most effective manner in which

the nation and the Federal Government may address such needs.
(3) The Center shall develop and enforce standards desioned to

protect the confidentiality d poisons in the collection, reeort,ingt
and publication of data under this action. This " BW1
not be construed to protect the confidentialint of about
instituthms, organizeti_ and agencies receiving grants from or
having contracts with the rul Government.

MAP Except as provided in this section, no person
tO use any individually identifiable tire-

niahednished under the provisione of thie section for any purpose
other than statistical purposes for which it is supplied,

OD make any publication whereby the data furnished by
any particular person under this section can be identified;
or

OW permit anyone other than the individuals authorized

15) No department, bureau, agency, officer, or em of
by the r to examine the individual re4 or

(
the Government, except the Commissioner of Education tis-
tice in carrying out the purposes of this section, shall require,
for any reason, copies of reports which have been riled under
this section with the Center for Education Statistics or re-
tained by any individual respcmdent. Copies of such reports
which have been so retained or Med with the Center or any of
its employees or contractors or agents shun be immune from
iegal process, and shall not, without the consent of the individ-
ual concerned, be admitted as evidence or used for any purpose
in any action, suit, or other judicial or administrative
ing. subsection shall only apply to individually ii=cUleelt
ble data (as defined in subparagraph (E)).s

(C) Whoever, being or having been an employee or staff
member appointed under the authority of the Commissioner or
in accordance with this sectionhof the Act, baying taken anti
isubsnibed the oath of office, or having sworn to observe the
'imitations imposed by subsection (a), kvingly publishes or
communicates any individually identifiable ieormation his de-
fined in subparseraph (EA the disclosure of which is prohibit-
ed under the provisions of subparagraph (A). and which CGMOS
into his or her possession by reason of employment (or other-
wise providing services) under the provisions of this section,
shall be fined under title 18, United States Cede, or imprisoned
not more than 5 years, OT both.

a)) The Commissioner may utilize temporary staff, including
employees of Fetk-ral, State, or local agencies or instrumental-
ities including local education agencies, and employees of pri-
vate organizations to assist the Center in performing the work

'Si, in armies! fibouid be MI inemaire. See Pl.. 100-297, sec 3001.tet, 102 Suit Mi5
B., in anginal Probe* sboeld be earbparegraph
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authorized by this section, but only if such temporary etaff Is
sworn to observe the limitations imposed by this section.

MI No collecticm d information or data acquisition activity
undertaken by the Center shall be subject to any review, co-
ordination or jipprosal_in000dure eacept as required by the Di-
rector of tle3 Office of Management and Budget under the rulesand regulations established pursuant to chapter 35 of title 44,
United States Code.

01 For the purposes of this section
(i) the term "individually identifiable information"

means any record, response fbrin, completed survey or ag-
rzir teachers, administrators ar other individual per-sons may be revealed,

thereof from which information Loom individual

00 the term "report" means a bYabout an individual to an inquiry I trvigel or
er anddoes not include a statistical awegation from which indi-

vidually identifiable infonnatior cannot be revealed; awl
tiin as used in clause the tenn "persons" does not in-

clude States, local educational agencies, or schools.
tOXii This paragraph shall not appIT ta

(I) the survey required by section 1003(c) of the Higher
Education Amendments of 1986; or

(ID to any longitudinal study concerning access, choice,
persistence progress, or attainment in postsecondary edu-cation.
Any person, except those sworn to observe the limitationof this subsection, who uses any data as described in clam

provided by the Center, in comilunction with any other informa-
tion or technique tincluding desencryptiont, to identify any in-dividual student, teacher, administrator, or other lemon andwho discloses, publishes, or uses for a purpose other than that
for which it was collected, or who otherwise violates clnuse
or OP of subparagraph tAl, shall be fined under title 18, UnitedStates Cede, or imprisoned not more than 5 years, or both.

Wit No employee or staff member of the Center or of an in-stitution of higher education may be found criminally liable
under subparagraph (C), based on a violation of subparagraph
(A) or clause tn. if such employee or staff member has taken
reasonable precautions, consistent with the purpose of this sec-ion, to ensure the confidentiality of data made available to the

tH) Nothing in this paragraph shell restrict the right of the
Comptroller General of the United States to gain access to anyreports or other records, including information identifying in-dividuals, in the Center's possession; except that the same re-strictions on discknure that apply to the Center under sub-
paragraphs (11) and (G) shall apply to the General AccountingOfnce.

(eitl) The Center is authorized to furnish transcrip4 or copOis oftables and other statistical records and make special statkaicalcompilations Lind surveys for State and local officials, public and
private ornaluzations, and individuals. The Center shall provideRate and local educational agencies opportunities to suggest thedevelopment of particular compilations of statistics, surveys, and

1111
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that would assist those educational agencies. The Center
isthnireft:Irnish such iqiecial statistical oempilations and surveys is
the Committees on Labor and Human Resources and on
dons of the Senate and the Onnmittees on Education ="1PItibOrla.

and on_ Awowiat of the House of Reeinsentatives my re-
quest. Mith statistical comidlations and surveys, other than tiww
carried out pursuant to the ;acceding sentence, shall be made sub-
ject to the payment of the actual or estimated cost of such work. In
the case of nonprofit organizations or agencies. the Secret/1%a=
engage in joint progects, the cost of which shall be
equitably as determined by the ='-W.,-,arr.Previded, That the pur-
pose, of such pralects are otherwise authorized by law. All hinds
received in payment for work or services described in this pane
graph shall be deposited in a separate account which may be used
to .pay directly the costs of such work or services, to repay appro-
priations which initially bore all or part of such coots, or to refund
excess sums when necessary.

(2XA.) The Center shall participate with other Federal agencies
having a need for educational data in forming a consortium br the
purpose of providing direct joint access with such agencies to all
educatimel data received by the Center through autorhated data
mei.w. The lAbrary of Congress, General Accounting Office,
and imthe ittees on Labor and HIM= Resources and Appro-

=of the Senate and the Committees on Education and
n asnd Appropriations of the House of Representatives shall,

for tlui purposes id' this subparigraph, be considered Federal agen-
cies.

(13) The Center shall, in accordance with regulations indilished
for the purpose of this paragraph, provide all interested parties, be
cludingeo= and private agenews and individuals, direct access to
data by the Ceder for purposes of research and acquiring
statistical informatir.

OW In carrying out any authorized responsibilities under
-iretions the Commissioner may enter into contracts Ander

.-ompetitive procedures el tlui Federal Government or
:,.er mcial arrangements. Omtracts or financial

it. arror also int! sole source contracts with States,allX
ioAtitutions, organizations performing international
aad associations that are nationally representative of a

of &sites or nonpublic schools. The Commissioner
shall admit annually report to the appropriate committees
a the Congress, listirsi h sole sow contract, its purpose,
and the reasons why aipetitive bidding was not feasible in
each such instance.

(e) The Commissioner is authorized to prepwe and publish
such information and documents as may be of value in carry-
ing out the purposes of this section. Periodically, the Commis-
sioner shall Issue a mule: schedule of publications.

(St in addition to the condition of education report under
subsection It1), the Commissioner is authorized to make special
reports cm particular suktife whenever required to do so by

lin in ongioal. Kunio should be MI manure fce parcuraphs Ow%

53 MEDAL EDUCATION PRINISIONS AO Set 406

the Prkident or either Rouge of Congress or when considered
aPrtaby the Commissioner.

teCommknioner is authorized to use information col-
lected by other daces in the Department of Education and by
other executive and to miter into interagency wft-
ments fir the ... ac statistics kw the purposes et- this
section. The Commissioner is authorised to arrange with any
agency, organization, or institution for the collection of statis-
tics for the purposes of this section and may assign ill=
of the Center to any such ageocy, organizatice, or
to assist in such collection.

(7) The Commissioner is authorized to tme the statistical
method kiniwn as sampling to carry out this section. Data may
be collected from States, local educational agencies, schools, li-
braries, administrated's, teachers, students, the ifeneral public,
and such other individuals, prams, organizatwes, agencies,
and institutions as the Commissioner may consider appropri-
ate.

(8) To assure the technical quality and the coordination of
statistical activities of the Department, the Commissamer shall

rtavidifOr statistical purposes. assistance may include a
technical assistance to rtment offices that gather

review of and advice on data collection plans, survey designs
and pretests, the management of data, and the quality of re-
podia_ g of data.

(9)1U Catimissioner I. authorized to
tit/ select, appoint, and employ such officers and em-

ployees as may be necessary to carry out the functions of
the Center, subject to the provisions of title 5, United
States Code (troverning apprAntments in the competitive
service), and the provisione of chapter 61 and subchapter
III of chanter 58 of inch title (Wieling to classification and
Genend thedu1e . retest and

13) notwi any other provision of this Act, to
obtain services as authorized by section 8109 of title 5,
United States Code, at a rate not to exceed the equivalent
daily rate payable for grade G8-18 of the General Sched-
ule under section 5332 of such title.

(RI)' There are authcateed to be awrwiAW foe the pepmm
of this sectiim (including salaries laW expenses) U2,=,000 for
floral year 1989, and such sums as may be necessaiy for each of the
fiscal years 1990, 1991, 1992, and 1993.

(2)8 The Commissicmer may contract with States to carry out
subsection (h). Such contracts may not exceed the additional cost to
the State

(A) of meeting the information and data gathering requirements
in compliance with such subsection; or

' Section 4ilibM1DI reareves minimum mount to only out subsection W. Methyl So the
National Assesement of likhustionid Progress. in esti, gond yaw in which amount. approprt
aced to cony OW lattice SOS and this section awed amounts opprupriend for such pupa* fra
the (*A year I 9116.

'So i ortiPA. Margins should MUM) te Subpargteraphs LA/ sod tin should be indent.
ed 2 club.
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(El) for compliance with related efforts of the National Center for
Education INatistics to achieve comparable and uniform data con-
sistent with the purposes of this subsection.

tgX1) In addition to its other responsi'llities the Center shall col-
lect uniform data frmn the States cm the financing of elementary
and secondary education. Each State receiving fun& under the
Education Consolidation and Improvement Act of 1981 shall coop-
erate with the Center in this effort.

(2)' In addition to other duties of the Commissioner under
this section, it shall be the resporwibility of the Commissioner
to issue regular public reports to the President and Congress
on dropout and retention rates, results of education, supply
and demand of teachers and school personnel, libraries, finan-
cial aid and on such other education indicators as the Commis-
sioner determines to be appropriate.

(3) The Cammisaioner shall establish a special study panel to
make recommendathms =owning the &termination of edu-
cation indicators for study and report under paragraph (2). Not
more than 18 months after the date of the enactment of the
Augustus F. Hawkins-Robert T. Stafford Elementary and See-
onary Improvement Amendments of 1988, the Commis-
sioner shall submit the report of the panel to the appropriate
committees of the Congrese. The panel shall cease to exist 6
months after the date of such submission.

(IXA) The Center shall conduct an annual national survey of
dropout and retention rates as an education indicator.

OP The Commissioner shall appoint a special task force to
develop and test an effective methodology to accurately meas-
ure dropout and retention rates. Not later than 1 year after
the date of enactment of the Augustus F. Hawkins-Robert T.
Stafford Elementary anti Secondary School Improvement
Amendments of 1988, the task force shall submit a report of its
recommendations, including procedures for implementation of
such recommendation, to the Commissioner and the appropri-
ate committees of the Congress.

(C) On the seconds Tuesday after Labor Day of I989 and on
each such Tuesday thereafter, the Center DWI submit a report
to the appropriate committees of the Congress of the dropout
and retention rate prevailing on March 30 of each such year.

(5XA) As of March 30, 1990, and not leas than every 3 yeurs
thereafter, the Center shall conduct a national study and
survey of financial aid in accordance with the k revisions of sec-
tion lduate of the Higher Education Amendments of 1946. The
Center shall submit a report to the appropriate committees of
the Congress concerning the findings of such study3

(B) Concurrent with each survey, the Center.4 shall conduct
longitudinal studies of freshman and graduating students con-
cerning access, choice, persistence progress, curnculum and at-
tainment. Such studies shall evaluate such students at 3 points
over a 6-year interval.

leo in original Mai*, should ba Ml mann Sir snragreybe
*So in len. Problft should rend "On the monad 'Newby after Labor Day af MD and on the
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(6) On April 1, 1993, and every 10 years thereafter. the
Center shall submit a report to the appropriate committees of
the Cungress concerning the social .and economic status of chil-
dren who reside in the areas served by different local educa-
tional agencies. Such report shall be based on data collected
during the most recent decennial census.

(7) The Center shall conduct a study of a statistkally rele-
vant sample of studente enrolled in elementary and secondary
school and postsecondary education training concerning educe-
tional progress, intellectual development, and economic pros-
perity. The study shall collect data on participation in higher
educe including enrollment, persistence, and attainment
Such shall evaluate such students by such criteria at 2-
year intervals. As of February 1, 1989, and every 8 years there-
after, tie? Commissioner shall select a sample of students en-
rolled in school for this study.

(8) The Center with dm assistance of State library agencies,
shall develop and support a cooperative system of annual data
collection far public libraries. Participation shall be voluntary;
however, all States should be encouraged to join the system.
Attention should be given to insuring' timely, consistent and
accurate reportilig.

(9) The National Center kw Education Statistics shall conduct a
study on the effects of higher standar& prompted by school reform
effcsts on student enrollment and persistence. The study shall ex-
amine academic achievement, and graduation rates of low-income,
handicapped, limited English proficient and educationally disad-
vantaged students.

thitli There is established within the Center a Nat_ inal Coopera-
tive Education Statistics System (hereafter 2 reform! ;o in this sub-
section as the "System"). The purpose of the Spit, is to pmth,m-
and maintain, with the cooperation of the States commrle and
uniform educational information and d.da that are useful for pal-
icymaking at the Federal, State, and loral level.

(2) Each State that desires to participate in the system shall
(A) first develop with the Center the information and data-

gathering requirements that are needed to report on the condi-
tion and progress of elementary and secondary education in
the United States, such as information and data rin

d) rchools and school districts-
(ii) students and enrollment including special popula-

tions;
(HD the availability and use of school libraries and their

resources;
(iv) teachers, librarians, and school administrator%
(v) the financing of elementary and secondary education;
(vi) student outcomes, induct*/ scores on standardized

tests and other measures of educational achievement; and
(vii) the progress of education reform in the States and

the Nation; and

tisni orarttil =era I lagri trbi-re=Vcesihker
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(13) then enter into an agreement with the Center for that
fecal year to comply with those informatitm and data-gather-
ing requirement&

(3) To establish and maintain the system.' the Commissioner
(A) sha

(1) provide technical assistance to the States regarding
the collection, maintenance, and use of the System's data,
including the timely dissemination of such data; and

(ii) to the extent possible , implement standard defini-
tions and data collection procedures; and

(B) may7
(i) directly, or through grants, _coorrative agreements,

or contracts, conduct research, ftvpment, demonstra-
tion, and evaluatitm activities that are related to the pur-
poses of the System; and

(ii) prescrthe appropriate guidelines to ensure that the
statiraical activities of the States participating in the
System produce data that are uniform, timely, and appro-
priately accessible.

(iX1) With the advice of the National Aseessment Governing
Board ftstablished by paragraph (5)(aXi), the Commissioner shall
mn.y out, by grants, contracts, or cooperotive agreements with
qualified organizations, or consortia thereof, a National Assessment
of Educational Program The National Asset 4ment of Educational
Progress shall be placed in the National Center for Education Sta-
tistics and shall report directly to the Commibsioner for Education-
al Statistics. The purpose of the National Assessment is the assess-
ment of the performance dchildren and adults in the basic skills
of reading, mathematics, science, writing, history/geography, and
other areas selected by the Board.

(2XA) The Natimal Assessment shall provide a fair and accurate
presentation of educational achievement in skills, abilities, and
knowledge in reading, wsri= mathematics. science, history/geog-
raphy, and other areas eed by the Board, and shall use sam-
pling techniques that produce data that are representative on a na-
tional and regional basis and on a State basis pursuant to subpara-
gra0e (CM) and (CXii). In addition, the INlational Assessment
shall

(i) collect and report data on a periodic basis, at least once
every 2 years for reading and mathematim at least once every
4 years for writing and science; and at least once every 6 years
for history/geography and other subject areas selected by the
Board;

(ii) collect and report data every 2 years on students at ages
9, 13, and 17 and in grades 4, 8, and 12.

(iii) report achievement data on a basis that ensures valid re-
liable trend reportine

(iv) include information on special groups.
(II) In carrying out the provisions of subparagraph (A), the Secre-

tary and the lloard appointed under paragraph (5) shall assure that
at least 1 of the subject matters in each of the 4 and 6 year cycles

So in original. Probably should be napnalised.
So in original Probably should be "ISSAstr".

3 So in original Probably should be
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described in subparagraph Mil will be included in each 2 year
cycle Assessment.

(CV The National Assessment shall develop a trial mathematics
assessment survey instrument for the eighth grade and shall con-
duct a demonstration of the instrument in 1990 in States which
wish to participate, with the purpose of thrtarmining whether such

assessment yields valid. reliable State representative data.
(ii) The National Asseannent shall conduct a trial mathematics

assessment for the fourth and eighth grades in 1992 and, pursuant
to subparagraph (6X131, shall develop a trial reading assessment to
be administered in 1992 for the fourth grade in States which wish
to participate, with the purpose of determining whether such an as-
sessment yields valid, reliable State representative data.

tail The National Assessment shall ensure that a representative
sample of students participate in such assessments.

(iv) No State may agree to participate in the demonstration de-
scribed in this subsection without full knowledge of the process for
consensus tkvisionmaking on objectives to be tested, required in

ph (6XE), and of assessment demonstration standards fbr
test administration, test security, data collection, valida-

tion and reporting. States wishing to participate shall sign an
agreement developed by the Commissioner. A participating State
shall review and give permiesice for release of results from any
test of its students adminietered as a part of this demonstration
prior to the release of such data. Refusal by a State to release its
data shall not restrict the reporting ke data from other States that
have a wp.m,W the release of such data.

tv The Commissioner shall provide for an independent evalua-
tion conducted by a nationally recognized organization (such as the
National Academy of Sciences or the National Academy of Educa-
tion) of the pilot programs to mess the feasibiliV and validity of
assessments and the fairness and accuracy of the data ty
produce. The report shall also describe the technical problems en-
countered and a description about what was learned about how to
best report data from the National. Awiessment of Educational
Progress. The results of this report will be provided to the Congress
and to States which participated in assessments pursuant to para-
graab (OW and (ii) within 18 months of the time such assessments
were conducted.

(IN(02 The National Assessment shall have the authority to de-
velop and conduct, upon the direction of the Board and subject to
the availability of appropriations, assessments of adult literacy.

(3XA) The National Assessment shall not collect any data that
are not directly related to the appraisal of educational perform-
ance, achievements, and traditional demographic reporting varia-
bles, or to the fair and accurate presentation of such information.

(B) The National Assessment shall provide technical asehgance to
States, localities, and other parties that desire to participate in the
assessment to yield additional information described in paragraph
(2).

'So in original. Probst* should be -paragraph furor.
fla in original.
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(49A) Itscept as provided in subparagraph an, the public shall
have access to all data, questions, and test instruments of the Na-
tional Assessment.

(B9i) The Commoner shall ensure that all personally ickintifia-
hie inibrmatitm about students, their educational performance, and
their families and that inktrmation with rasped to individual
schools remain confidential, in accordance with section 552a ti title
5, United States Code.

(ii) Notwithstanding any other provision of the law, the Secretary
may decline to make available to the public for a period not to
enured 10 years ihilmuing their initial use cognitive questions that
the Secretary intends to reuse in the future.

(C) The use of National Assessment test items rind test data em-
ployed in tne pilot ;engrain authorised in subsection (2SC) to rank,
compare, or otherwise evaluate individual students, schools, or
school districts is prohibited.

(5XAXi) There is established the National Assessment Governing
Board (hereafter in this seeker referred to as the "Board").

Oil The Board shall formulate the policy guidelines tor the Na-
tional Msessment.

(B) The Beard shall be appointed by the Secretary in accordance
with this subparagraph and subparagracths (O. (D). and (E). The
Board shall be composed af

(') two Governors, or former Governors, who shall not be
members of the same political party;

(ii) two State legislators, who shall not be members of the
same political party;

(iii) two chief State school officers;
(iv) one superintendent of a local educational agency;
(v) one member of a State board of education;
(vi) one member of a local board of education;
(vii) three classroom teachers representing the grade levels

at which the National Assessment is conducted;
(viil) one representative o( business or industry;
(ix) two curriculum specialistg
(1) two testing and meaeurernent experts;
(xi) one nonpublic school administrator or policymaker,
(xii) two school principake one elementary and one second-

ary;
tsiii) three additional members who are representatives of

the general imblic, including parents,
The Aseastant Secretary for Educational Research and Improve-
ment shall serve as an ex officio member of the Board as a nonvot-
ing member.

(CXi) The Secretary and the Board shall ensure at all times that
the membership of the Board reflects regional, racial, gender and
cultural balance and diversity and that it exercises its independent
judent, free from inappropriate influences and special interests.

t In the exercise of its functions, powers, and duties, the Board
shall hire its own staff and shall be independent of the Secretary
and the other offices and officers of the Department of Education.

lo -sievattee probably should to assiken.
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OW Mut Secretary may appoint, at the direction of the Board, for
terms not to eueed S years, without regard to the provisions of
title 5, United States Cod% goventingnic7intmenta tbi=
this subsection who may be paid without to the proVielOne
the service, not mom than 6 tech to

of chapter 51 and suirchaptm. 111 of chapter of such title relating
to &unification and General Schedule pay rates.

on the date of enactment of the National Assesmnent of
(DXU The member. of the Assessment Mky Committeaultartvioinng.

al Progress Impinvement Act, shall become members of the Board
for the remainder of the terms of the appointment to the Assess.
meat Policy Creumittee.

WI To complete the initial membership of the Board, the Seers.
shcralczodint members of the Board as necessary in the este.

In suhisaregraph (B) for which there are no mem.,
continuing frau Else Assessment Policy Committee on the date

or enactment of the National Assessment of Educationist
PrrsImprovement Act. The Secretary shall appoint such membe el=

among nominees &rebelled by the Governors, chief State school ci-
floors, education associations and oromizations, the National Acad-
emy ageism% the National Academy of Education, parent Grp.
Mentions, and learned societies

(iii) As vacancies occur, new members of the Board shall be ap-
pointed by the Secretary from among individuals who are nominat-
ed by the Board after consultation with remsentatives of the
groupa
shall
or

ihistm;:siareasinaqtredterminerveTzfo;r2:4;ipointrft;S:b7:4111417:eancy,..,:f

14_towexi7hB°:0:sha.lieneethis

siontars"deuhparegraph (DAD. Any appointed of the Board
who chamfers status under eubpantgraph (B) during the term of the
appointment of the member may continue to serve as a member
until the expiration of that term.

(fis A) In carryhur out its ftanctiAs under this subsection, the
Board shall be responsible for

(1) selecting subject areas to be assessed (consistent with
paragraph (2kA))

OD identifying appropriate achievement Miff for each age
and gra& in each sultiect area to be tested under Ow National
Assessment;

(iii) developing assessment objectives:
(iv) developing test specifications;
(vi designing the methodology of the assessment;
(vi) devel*iw guidelines and standards for analysis plans

and for reporting and disseminAing resultec
(vii) developing standards and procedures for interstate, re-

gional and national comparisons; and
(viii) taking appropriate actions needed to'improve the form

and use of the National Assessment
(B) The Board may delegate any functions described in subpara-

graph (A) to its staff.
(CI The Board shall have final authority on the appropriatenesi

of cognitive items.

26S



2 f;!4

Set. 406 GEM:RAL EDUCATION FROMM ACT

(E) The Board shall take steps to ensure that all items selected
for use in the National Amassment are free Erma racial, cultural,
gender, or regional Mae.

(El Each learning area Aftsessanent shall have goal statements de-
vised through a national consensus approach, providing for active
participation of teachers, curriculum specialists, local school ad-
ministrators, parents and concerned memliers of the general
public. .

(F) The Secretary shall report to the Board at regular intervals
of the. Department's action to implement the decisions af the
Board.

(0) activity of the Board or of the organization described in
paragra (1), shall be subject to the provisions of this subsection.

(7XA) ot to exceed 10 percent of the flinds available for this sub
section may be used for administrative expenses (including staff,
consultants and contracts authorized by the Board) and to carry
out the functions described in paragraph (6XA).

B) For the purposes of its administrative functions, the Board
shall have the authorities authorized by the Federal Advisory Com-
mittee Act and shall be subject to the open meeting provisions of
that law.

teXA) Participation in the National and Regional Assessments by
State and local educational agencies shall be voluntary.

(B) Partieipation in assessments made on a State basis shall be
voluntary. The Secretary shall enter into an agreement with any
State which desires to carry out an assessment far the State under
this subsection. Each such agreement shall contain provisions
designed to assure-

d) that the State will participate in the assesmnent;
(ii) that the State will pay from non-Federal sources the non-

Federal share of participation; and
(11it that the State agreea with the terms and conditions spec-

ified in bsection (a)(21Ctiv),
(CM) For each fiscal year, the non-Federal share for the purpose

of clause (ii) of subparagraph (B) shall be the cast of conducting the
assessment in the State including the cast of administering the as-
sessment at the school level for all schools in the State sample and
the cost of coordination within the State. .

tii) The non-Federal share of payments under this paragraph
may be in cash or in kind.

(9;,A) The Commissioner shall provide for continuing reviews of
the Nat:ohal Assessment, including validation studies by the Na-
tional Center for Education Statistics and solicitation of public
comment on the conduct and usefulness of the National Assess-
ment. The Secretary shall report to the Congrests the President,
and the Nation on the findings and recommendations of such re-
views. The Ccenmissamer shall coneider the fmdings and recorn-
mendations in designing the competition to select the organization
thrm#. which the Office carries out the National Aar Bement.

(B) Mw Commissioner shall, not later than 6 months after the
date of enactment of the National Assortment of Educational
Progress Improvement Act, publish a report setting forth plans for
the collection of data for the 1900 assessment and plans for includ-
ing other subject areas in the 1992 and later assessments. The
report shall include methods by which the results of the National

SI MOIL EDUCATION PROVISOS ACT Sec. 4061

Assessment of Educational Progress may be reported so that the
results are more readily available and more easily understood by
educators, policymakers, and theigeneral public, iuul methodswha
which items win be to identify and exclude items
reflect racial, cultural, gentkir, or regional bias. The report shall be
developed after consultation with educators, State education offi-
cials, members of the Board appointed under paragraph (5), and
the 'general public.

(C) The report required by _this paragraph shall be submitted to
the Congress and made available to the public. The appropriate au-
thorizing committees ci the Congree may request the Secretary to
modify the plan contained in the report. The Secretary shall take
such actions as meet be appropriate to carry out the recommenda-
tions contained in the

0) For purposes of =rfeection, the terms "United States" and
"State" include the District of Columbia and Puerto Rico.

(20 USC. 1221e-11 Enacted August 21. 1974, P.L 93-389, sec. 5011a1, 88 Stat. 556,
558; amended April 21, 1976, PL. 10-273, sec. MIX 90 Stat. 375 amended October
12; 1976. P.L. 94-482, sec. MIA 90 Stat. 2226; sec. 406. 90 Stat. tau, es% see.
50141. 90 Stat. 2238; amended Noe. 1, 1978, PL 95-661. sees. 1291. 12121a1,
1248tio, 92 Stat. esst 2334, 2838, 2341. eeee; see also general reference Oct. 17. 1979.
PL 98-88, sec. 301. 93 Stat. 877; amended Oct. 19, 1984, 95411, seas 702(M,
MX HI Mal. 24* amended Oct. 17, ISM PI. 99-498, see. 1402, 100 Stat. 1597;
amended June I, 1987, P.L. 100-51% 126b1, 101 Stat. 363; amended April 25, 1988.
FL 190-297, secs. 3001. 3403ta1. 102 Stat. 331, 344; amended November 16, 1990.
Pi.. 101-589, sac. 252. 104 Stat. 2894.

RESPONSIBILITY OF MT= IV FURNISH INFORMATION

SRC. 406A. (a) The Commissioner shall require that each State
submit to him, within ninety days after the end of any fiscal year,
a report on the uses of Federal nines in that State under any appli-
cable program for which the State is responsible for administra-
tion. Such report shall-

(1) list all grants and contracts made under such program to
the local educational agencies and other Public and Private
egencies and institutions within such State during such year;

(2) include the total amount of fiinde available to the State
under each such program for such fiscal year and specify from
which appropriation Act or Acts these funds were available
and

CP be made readily available by the State to local education-
al agencies and other public arA private agencies and institu-
tions within the State, and to the public.

(b) On or before March 31 of each year, the Commissioner shall
submit to the Committee on Labe- and Human Resources of the
Senate and to the Committee on Education and Labor of the House
of Representatives an analysis of these reports and a compilation col
statistical data derived therefrom.

(20 U.S.C. 1221e- .1 Enacted August 21, 1974, P.L 93-980, sec. 51211). 82 Stat. 571
amended April 21, 1976, P.L. 94-273. sec. 17, 99 Mat. 379; amended October la 1976
P.1._ 91-482, see. 501(1112r, (11(31, 90 Hatt 2227; redesignated Nov. I, 1978, P.L.
ere. 1r3HaS21, 02 ant. 1042; ese also general reference Oct. 17, 1979, F.L. 96-* sec
301, 93 Met. ffil; amended December 5, 1983, P.L 97-211,sec. 15, 97 Stat. 1417.
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AUTIIORNATION OF APPROPRIATIONS FOR SCIENCE EDUCATION
PROGRAMS

Sac. 40313. There is authorized to be appropriated to the Secre-
tary of Education for fiscal year 1981

(1) ftrice,000 for the purpose of ening out the Pm-College
Science Teacher Training program,

(2) $5,000,000 ftr the purpose of carrying out the Minority
Institutions Science Improvement program transferred to the
Secretary from the National &Once F'oundation by section 104
of the Department et Educatim Otganization *a.

(20 U.S.C. 1221e-lb) Enacted October 3, MS3, F.L 99-374. sec. 1303, 94 Stat. 1497;
emended Nos. 22, IRK Pi. 99-159 99 &at NM

AUMORIZATION OF APPROPRIATICEM FOR SCIENCE IMPROVEMENT
PROGRAM

Sec. 406C. There are authorized to be appropriated $5,000 for
each of the fiscal years 1985 and 1986 for tM purpose of carrying
out the Science 1ra t Program trans-
ferred to the of Education the National Science
Foundation by section of the Department of Education Organi-
zation Act.

(29 U.S.C. 1221e- k) Enacted Nov. 22, 1986, P.L 99-159, 99 fhat.. 903,

KUM FOR EDUCATION OFFICERS OF THE UN1TMD tyrants

Sec. 407. (a) For the purpose of this section, the term "education
officer of the United States" means any person appointed by the
President pursuant to this part, except members of commiissons,
councils, and boar&

(to Each education officer of the United States shall serve at the
pleasure of the President.

lc) No education officer of the United States shall engage in any
other business, vocation, or employment while serving in the post-
tiog to which he is appointed; nor may he, except with the express
ap:,roval of the President in writing, hold any office in, or act in
any capacity for, or have any financial interest in, any organize-
tioi, agency, or institution to which an agency in the Education Di-
vimon makes a grant or with which any such agency makes a con-
tract or any other financial arrangement.

(di No person shall hold, or act for, more than one position as an
education officer of the United States for more than a 30 day
period.

(ar U.S.C. 1221e-2) Enacted August 21. 1974. PL 93-3s0. see. 5021011. 814 Stat.
559

GENERAL AUTHORITY OF ADMINISTRATIVE HEADS OF EDUCATION
ACIENCIE21

Sec. 408. tai Each administrative head of an education agency, in
order to carry out functions otherwise vested tn him by law or by
delegation of authority pursuant to law, is, htct to limitations as
may be otherwise imposed by law, authorized-

271

(1) to make, promulgate, issue, rescind, and amend rules am

mg the icable
the manner

programs administered by the agency c
of operation of, and goverr

which he head;
(2) in accordance with those of title 5, Unite.

States Code, relating to the s.. imam, and compensation c
personnel and subject to `. -1 limitations as are impaled is
this pert, to appoint and compensate such personnel as may b
necessary to enable such agency to carry out its fenctions

(3) to accept unconditiotal gifts or donations rd' service,
money, or property (real, persnal, or mixed; tangible or intan

(4) without regard far section 3648 of tit Revised Statutes o
the United States (31 u.s.c. 529), to enter into and porton)
such contracts, leases, cooperative agreements, or other tram
actions as may be necessity for the conduct of such agency;

(5) with funds expressly appropriated for such purpose, V
construct such fintim as may be neai to carry out num
tions vested in hint ar in the agency of which he is head, ant
to acquire and diva's of property; and

(6) to use the services of other Federal agencies atui reim
bone such agenda for such services.

(10 The administrative bead a an education agency shall anew
that, in contracting under the authority of this section for the serv
ices of independent persons in the competitive review of grant ap
plicatians, all inch persons are qutdlfled, by educle;on and experi
ence, to perform such services. The tqiifm. titv.a of such person
and the terms of such contracts, other thar information whici
identify such person, ohlsll be readily made avai:gble to the public

(o Any administrativP head of an education agency is, subject ti
any other limitations on delegations of authority provided by law
authorized to delegate any of his functions under this section to at
officer or employee of ti.at agency.

(d) For the purposes of this title. the tenn "administrative hes
of an education agency" means the limissioner and the Direct°
of the National institute of Echicatkm. To the extent that the As
sistant Secretary is directly responsible for the administration of i
piwram and to the extent that the Assistant Secretary is responsi
ble for the supervision of the National Center for Education Statis
tics, the Assistant Secretary shall, for ouch purposes, be considerec
within the meaning of such term.

(2t) U-S-C. 1221e-3) Enacted August 21, 1974, Pl. 93-30, sec. 602(s)(1), 88 Sist
559. fltiD; amended Nor. I. 1978, P.L 95-561. sees. 124341n, Iv, 1244, 92 Stat. 2353 ; ses
also general reference Oct. 17, 1979. P.L 96- 413, sec. 301, 93 Stat. 677.

EDUCATION IMPAer OTATEMENT

Sec. 409. Notwithstanding any other provision of law, no regula
tion affecting any institution of higher education in the Unitec
States, promulpted on or after the date of enactment oF this Act
shall become effective unless such agency causes to be published ir
the Federal Register a copy of such proposed regulation togethei
with an educational impact assewinent statement which shall de
termine whether any information required to be transmitted under
such regulation is already being gathered by or is available Iron-
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any other agency or authority of the United States. Notwithstand-
ing the esception provided under section 5531b) of title 5, United
States Code, such statement shall he based upon the record estab-
lished under the provisime of section 553 of title 5, United States
Code, compiled during the rulemaking proceeding regarding such
regulation.

(20 use 12210-41 Enacted October 3, 1980, P1. 98-374, 1300, 94 Stat. 1498,

PART BAPPROPIGATIONS AND EVALUAIIONs

Subpart 1Appropriations

ADVANCE FUNDING

Sec. 411. To the end of affording the responsible State, local, and
Federal officers concerned adequate notice of available Federal fi-
nancial assistance for education, appropriations for grants, con-
tracts, or other payments under any applicable program are au-
thorized to be included in the appropriation Act for the fiscal ymx
preceding the fiscal year for which they are available for obliga-
tion. In order to effect a transition to this method of timing amm-
priation action, the preceding sentence shall apply notwithstanding
that ita initial application under tech program will result in the
enactment in the same year (whether in the same appropriation
Act or otherwise) of two separate appropriations, one for the then
current fiscal year and one for the inicceeding fiscal year.

tat U.S.C. 12= Enacted Jan. 2. 1968, PL. 90-247. sec. 404. Ikst. 814; amended
April 13, 1970, P 1.. 92-230. sec. 401u1114). 84 Mat. 165; renumbered Joso 23, 197'2,
Pt. 92-318, sec. 30118811, 66 Stat. 236; redesignated August 21, 1974, P.L.
sec. 5treartleet. SS Seat. 562.

AVAILARD2r1 OF APPROPRIATIONS ON ACADEMIC oa SCHOOL TEAR sAms

Sec. 412. (a) Appropriations for any fiscal year for grants, loans,
contract& or other payments to educatidnal agencies or institutions
under any applicable program may, in accordance with regulations
of the Secretary, be made available for expenditure by the agency
or institution concerned on the basis of an academic or school year
differing from such fiscal year.

tb) Notwithstanding any other provision of law, unlete enacted in
specific limitation of the provisiomi of this subsection, any funds
from appropriations to carry out any programs to which this title
is applicable during any fiscal year which are not obligated and ex-
pended by educational agencies or institutions prior to the begin-
ning or the fiscal year succeeding the fiscal year for which such
funds were appropriated shall remain available for obligation and
expenditure by such agencies and institutions during such succeed-
ing fiscal year.

121 Any funds under any applicable program which, pursuant to
paragraph (1). are available for obligation and expenditure in the
year succeeding the fiscal year for which they were appropriated
shall be obligated and expended in accordance with

f A) the Federal statutory and regalatory provisions relating
to such program which are in effect for such succeeding fiscal
year, and

65 GENERAL EDUCATION PROVISIONS ACT Set. 414

OP any program plan or application submitted by such edu-
cational ageacics or institutions for such program few such 'sue-
ceeding fiscal year.

(v) If an_y fiinds appropriated to cern out any applicabk program
are not obligated pursuant to a spending plan submitted in accord-
ance with section 3679(dX2) of the Realized Statutes and become
available for obligation after the institution of a judicial proceeding
seeking the release of such fimda, then such klub shall he avail-
able for obligation and expenditure until the end of the fiscal year
which begins after the termination of such judicia: proceeding.

120 U.S.0 LEM Eninted Jan. E 1963, 90447, sec. 495, $I Stat. 815; emended
April 13. 1970. P.1.91455, mc. 401te)(5), at, 18), 84 Stat. 165; renumbered June 23,
1972, P.1. 92-318, sec. Math, 86 Stat. 326. rededgasted and amended, August 21,
1974, Pl. 93450, ere. 511612211. 88 Stat. 595, 561% aseendul April 21, 1978, PL. 94-
MI am MIA 90 &at umended 19191- M. 1977, Pi. (15-41.2, we. fa 91 Stat. 91%
ementhal Nev. 1. 19711, PL. 95-561, we. 1245. 92 Stat. 2354.

AVAILASSLITT 07 APPROPRIATIONS

Ser. 413. Notwithstanding any other provision of law, unless ex-
pressly in limitation of the provisions of this title,. 'ft. at:pit:mpg
ated for any fiscal year to carry out any of the
this title is applicable shall remain available fbr and ex-
penditure until the end of such fiscal year.

(29 USG 1226) Enacted Oet. 16. 1966. PL. 90-576. sec. 301(b). 82 Slat 1094;
amended April 13. 1970. Pl. 91-235, me. 0/118119), 54 Stat. 165; renumbered Jane
43, 1972. P.L. 92-313, sec. sett.an, 86 Etat. 326; amended August 21, 1974. PL. 93-
SNI, sec. 5061aitt, Mat. 562.

CONTINGENT wirriussioN OF PROGRAMS

Svc. 414.1 (a) Unless the Congress in the regular sestion which
ends prior to the beginning of the termiml fiscal year

(I) of the authorization of appropriations for an applicable
program; OT

(2, of the duration of an applicable program;
either.

(A) has passed or has formally rejected legislation which
would have the effect of extending the authorization or dura-
tion (as the case may be) of that program; cr

tB by action of either the House of Representatives or the
Senate, approves a resolution stating that the provisions of this
section shall no longer apply to such prugram;

such authorization or duration is hereby automatically extendedfor
di two additional fiscal years for any applicable program au-

thorized to be included in the Appropriation Act for the fiscal
year preceding the fiscal year for which appropriations are
available for IWigation. or

In) one additional Neal year for any otlwr applicable pro-
gram

' hr. ism, 327 Puri 8 of Tule III P hi- 4412 peovide* falistwo.
The pr.entron of omen 4U 14 the General Ethwatitth Peehrittutem AK Mout* to I. coMin

grvl rsarnamv of Applicable pnrarsavk phoil not apply to lb., Indorh&on Maurer M.Wen &sot
atva ettgi v4 1P7ti. tit te arty pmgritte ttr finattetal aerustatior foe educational iturfase fur inducht
hove vehtoter thdthrn
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The amount .: ... ted An each additional year shall no4 exceed
the amount the Congress could, under the terms of the law
far which the aooropriation is made, have appropriated for such
MP= during- -iath-terminal year.

MD For the mimosa of clause (A) of subsection (a), the rim-
grass shall not hivebeen (Waned to haw passed legislation unless
each leuisletion becomes law

(2) In any case where the tommissioner is required under an up-
plicable statute to carry out certain acts or make certain determi-
nations which are necessary for the continuation of an applicable
prograin, if such acts or determinations are required du-ring the
terminal year of such program such acts and determinations shall
be regained during any 6scal year in which that part of subsection
(a) which follows clause tID thereof is in operation.

(20 WIZ 1329.4 ItnecIed Augpeoe31, 1974,_F.L 93-3W eac. SWAM 98 Mat. NM
amended October 3,_1680, P.L.101-014, see. 1301, 94 Stet 1496; eee able general refer
ewe Oct IT, 19191 r.L. 96-88. see. 301, 93 Stet 971; amended Oct & 1198, P.1. 96-
984, see. 1901, 94 Stat. 1499

PAYISS)IIS

SEC. 416. Payments pursuant to grants or coetracts umber any
applicable program may be made in instalimeni in advance
or hy way of reimbursesnent, with necessary ustments on lc-
count of overpayments or underpayments, as aammiesiunermay detennine.

(29 USC 12264-11 Enacted April 13, 1919, P.1. 91439. sec. 401ta311:), 94 Stat.
170; renumbered June 23, 1972, P.I. 92418, sec. Mani, 36 Stat 112k
Noe. 1. 1978, P.L 96461, sec. 1231taal 92 :ftt. 23itt amended by genereVe=
011. 17. 1919, 94146, sec. 801. Se Stet 617.

Subpart 2Planning and Ev9111116011 of Federal Education
Activities

MORAN! PLANNING AND EVALUATION

&to. 416. Sums appropriated pursuant to section 40((d) may in-
clude for any fiscal year for which appropriations are otherwhie au-
thorised under are,i applicable orogrum not to exceed 925,000,000
which shall be available to the Secietary, in accordance with rego-
lations prescribed bx him, for exp, including grants, contracts,
or other payments, tor t I) planning for the succeeding year for any
such program, and (2) evaluation of such programs.

120 U.S.0 1226b1 Enacted August 21, 1974. FL 92189, sec. .5061a1330. 88 Stat.
668, 664.

ANNUAL EVALUATION REPORTS

Sac. 417. (a) Not later than December 31 of each year, the Secre-
tary shall transmit to the Committee on Education and Labor of
the House of Representatives) and the Committee on Labor and
Human Resources of the Senate an annual evaluation report whichevalu es the effectiveness of applicable programs (including com-
pliance with provisions of law requiring the maintenance of non-
Federal expenditures for the purposes of such applimhle program)
in achieving their legislated purposes together with recommenda-

1111
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titans rebating to such prqtrams for the improvement of math pro-
grams which will result in greater effectiveness in achieving sucil
purposes. In the case of any evaluation reject evaluating specific
programs and projects, ouch report shall

(A) set ford/ pals end specific **dives in qualitative and
terms for all programs and projects assisted under

prcgram concerned and relate those goals and
to the purposes of such program;

) contain ilk:lotion on tbe m.o being mach during
the previous fiscal year toward the" of suds goals

(C)the cost and benefits of the applicable program
and

being evaluated during the previous fiscal year and identilO
which sectors of the public mosive the benefits of au* pro-
gram and bear the costs dutch program;

OM contain plans for kyle/meth* corrective sedan and reo-
ommendations ibr new ce amended etitea where warrant-

OD contain a listing iden the PrietiPal analyses and
studies supporting the major melons and recommendations
in the repiiit; and

in be prepand in concise summary ibrm with nece=e-
tailed data and &pendia% including tabulations of
data to indicate effectivenembenneffiterrgrams and projectsvabNehe.ra race, and ege of its

(b) EcUat10n report submitted pursuant to subsection (a)
shall contain: (1) a brie(description of each contract or grant for
evaluation of any pregram (whether or not such contract or grant
was made muter section 416) any part of the performance of which
wooled darting the Preeetheig jean (2) the name of the firm or in-
dividual who is to carry Mout e evaluation, and (3) the amount to
be paid under the contract on grant,

1226c) Enected AtNA__21. 1974, 11.1. 9$-360, lee. 506ta8980, 98 Sest.
561; 210010106 160r. 1918, 96-101, see. 1241'4a1, tb), 92 Stet. 2354; anrended Aric

1979. F L. 96-44. see. 461, 93 Stet. 342 teffeetii0 Oct- 1, 1978X amended Oelaber 3,1900, Pl. P6474, see. UM 94 Stet. 1497; anwritkid Weber 19. 1984. FL 93-611.sec. 705, 913 Beat. 3406.

RIINSWAL SVALUAT1ON RETORTS

SEC. 418. [Repealed by section 106(a) of the Congressional Reports
Eliniination Act of 1980.3

EVALUATION BY THE comPreou.ss GIMBAL

Sac. 419. (a) The Comptroller General of the United States shall
review, audit, and evaluate any Federal education progrim upon
request by a committee of the Congress having jurisdiction of the
statute authorizing such program or, to the extent personnel are
available, upon request by a member of such committee. Ups.' such
request. he shall 03 conduct studies of statutes and regulations gov-
erning such program; (2) review the policies and practices of Feder-

+ nenigraph co of section 41110 ow repealed Avg. 4. IPIS. Pt. 96-48, rer- SW. 93 Etre- 842teffortiee tki. Hat

2 7
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al agencies administering such (8) review the evaluation

and VI) evaluate
precedents adoptedpargxchr

or programs. The Comptroller
carrying out such program;

General shall compile such data as are necessary to carry out the
preceding Sanctions and shall , , to the Congress at resch times
as he deems apprnpriate his . . _. with respect to such
and his recommendation ibr such md . in existing""=
regulations, procedures and practices as will in his judgment hest
serve to carry out effectively and without duplication the policies
sra forth in higialation relative to such . ..

(b) In mnyft_out his responsibilities as 41 4 in subsection
(a), the Com General shall give . . attend= to the
practice of Federal agencies of contracting with private firms, orga-
nizations, and individuals for the provision of a wide range of stud-
ies and services (such as perm:mud recruitment and
gram evaluatkm. and Program administration) with respect to=
real education programs, and shall report to the heads of the agen-
cies concerned ani to the Congress his findings with respect to the
necestity for such contracts and their effectiveness in servim the
objectives established in education legislation.

(c) In addition to the mem anthorised to be appropriated under
section 400(d), there are authorized to be appropriated suck sums
VS May be necessary to carry out the purposes of this section.

(2e U.S.C. 1227) Enacted June 211, 1172, PL. 92418, sec. 304, 88 Stat. 323 amend-
ed Aug. 21, 1974, P.1. 93488. sec. MIMI) and OE 83 Stat. 586.

PROHIBITION AGAINST USK OF APPROPRIATED FUNDS FOR BUSING

SEC. 420. No fends appropriated for the purpose of carrying out
anY aPPlinable Program may be used %r the transportation- of stu-
dents or teachers (or for the purchase of equipment for such trans-
portation) in order to overcome racial imbalance in any school or
school system, or for the transportation of students or teachers (or
for the purchase of equipment for such transpelation) in order tocarry out a plan of lion of any school or school
system, except for funds appl4retelfis pursuant to title I ef the Act
of September 80, 1950 (Public w 874, 81st Congress), but not in-
cluding any portion of such funds as are attributable to children
counted under subparagraph (C) of section 3(dX2) or sectioa
40311 SO of that Act.

(20 WIC 1228) Enacted Anglin 21. 1974. P.L 93-380, sec. :22. 88 Stat. 519.

PART CGENERAL ENWREMENTS AND COMMONS CONCERNING
Tlia OPERATION AND ADMINISTRATION OP EDUCATION PROGRAMA
GENERAL Amman or nrs CoMMIMIIONER OF EDUCATION

APPLICABILITY

Sze. 421. The provisions of this part (except as otherwise
ed) shall apply to for which the Commissioner CI-
ministrative responsibIlity, as specified by law or by delegation of
authority pursuant to law.

420 U.S.C. 1230) Reacted August 21, 1974, P.t 93-380, arc. 50700. 88 Stat. 246:
amended October 12, 1978, PL. 94-482. act. 4044a), 90 Slat 2230; see also genera/
reference net. 9648, am. 301, 93 SUL 677.

MOM MCAT= FROMM ACT Set 421A

SUBPART 1-01INERAL Audwarre

ADMINISTRATHIN OF EDUCATION PROGRAMS

SBC. 421A. (a) The Commissioner is authorized to delegate any of
his ibnctions under any applicable program, except the making of
regulations and the a=ti:if. State plans, to any officer or em-
ployee of the Office of

(b) In administering any applicable program, the Commissioner
is authorized to utilise the services and -facilities of any agency of
the Federal Government and of any other public or nonprofit
agency or institution in accordance with appropriate agreemente,
and to pay Ayr such services either in advance or by way of reim-
bursement, as may be agreed upon.

(c) (1SA) Except in the case of a law which
(i) authorizes appropriations for carrying out, or controls the

administration of, an applicable promem, or
(ii) is entwted in espress limited= of the provisions of this

r4iitithiT=PEintshall be construed to authorise the =molt.
of any pogrom with any other program. Mune

the provision governing the of an
program permit the packaging or consolhiatims of applicif&abfot
grante or contracts to- attain simplidty or eftbctiveness d adminio
tration, nothing in this subparagraph shall be deemed to interfbre
with such packaging or consolidaticm.

(13) No provision of any law which authorizes an appropriation
for carrying out, or controls the administration of, an applicable

shall be construed to authorize the consolidation of any
agrlingram with any other program unless wevision for such a
consolidation is expressly made thereby.

(C) For the purposes of this subsection, the term "consolidation"
means any agreement, arrangement, or the other procedure which
results in

(i) the commingling of fluids derived from one appropriation
with those derived from another appropriation,

(ii) the transfer of funds derived from an appropriation to
the use of an activity not authorised by the law authorizing
such appropriation,

(iii) the use of practices or procedures which have the effect
of 'requiring, or provWm for, the approval of an application
for funds derivW from different appropriations according to
any criteria other than those for which provision is made
(either expremily or implicitly) in the law which authorizes the
appropriation of such funds, or this title, or

(iv) as a matter of policy the making of a grant or contract
involving the use of funds derived from one appropriation do
pendent upon the receipt of a grant or contract involving the
use a funds derived from another appropriation.

'Section NEW of P.1. 92-3111 pinvidee as Wien*
"tc) The peveisions of entice Mho of the Geners1 Ethatation Provisions Act shun be eflictent

upon the date el elinctinent of this Act. No puroision of am tow which is inconsistent with such
section 421te1 shoe be effectise nor shall any such provon control to the meat of web Wean
sertency, unites oath a taw is enacted after the date 4-1 onsennent of shit, Act "

2 7 s
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(2XA)ple requirement or condition im by a law authort:
for carrying out any

11Png7LnatiadiTinsistration thereof, &mil waiveil'*rcalgrcIndifieorcrunless
such a waiver or modification is expressly authorized by such law
or by a provision of this title or bra law expressly limiting the an
plicability of this paragraph.

(B) There shall be no limitation on the use of funds appropriated

rt. a 4.1

other than limititiats itn-to carry out any a,
posed by the law a tLmfri amppropriation or a law controlling
the administration of sueh program; nor shall any funds appropri-
ated to cam out an applicable program be allotted, apportioned,
allocated, or otherwise distributed in any manner tw' ',Lamy
method different from that specified in the law authorizing ap-

Prtnlarn-person holding office in the executive branch of the Gov-
ernment shall exercise any authority which would authorize or
effect any activity Twohibeed by paragraph (1) or (2).

(4) The transfer of any responsilility, an*.orite, Power, dutY, or
obligation subject to this title, from the Commissioner to any other
officer in the executive branch of the Government, shall not affect
the applicability of this titie with respect to any applicable pro-
gram.

(20 U.S.0 1231) Enacted April 13, 1970, P.L. 91-230. sec 40110101. 84 Stat. 166;
renumbered June 23, 1972, P.L. 92-318, see. WIWI), 86 SLit. 321; amended June 23,
1972, P.L. 92-318, see. =al. 86 Stat. 332. 323; beetling of sec 421 redesignated June
za, 1972. P.L. 92-318, etc. 302(4 86 Stat. 333; redesignated August 21, 1974, PL. 93-
330. me. 607(at, 86 Stat. 66* see also general refersace Oct. 17. 1979, P.L. 96-89, see.
301, 93 Stat. 077.

COLLECTION AND DIEBEMINATION OF INFORMATION

SRC. 422. (a) The Commissioner shall
(1) prepare and disseminate to State and local educational

agencies and institutions information concerning applicable
programs and cooperate with other Federal officials who ad-
minister progroms affecting education in disseminating infor-
mation concerning such programs;

(t) inform the public on federally supported education pro-
grams;

(3) collect data and information on applicable programs for
the purpose of obtaining objective measurements of the effec-
tiveness of such programs in achieving their purposes; and

(4) prepare and publish an annual report (to be referred to as
"the Commissioner's annual report") on (A) the condition of
education in the Nation, (B) developments in the administra-
tion, utilization, and impact of applicable programs, (C) results
of investigations and activities by the OM of Education, and
(I)) such facto and recommendatrens as w ill serve the purpose
for which the Office of Education is established (as set forth in
section 403 of this Act).

(b) The Commissioner's annual report shall be submitted to the
Congress not later than June (V of each calendar year. The Com-
missioner's annual report shall be made ava;labie to State and
local educational agencies and other appropriate agencies and insti-
tutions and to the general public.

71 IZNIK EDUCATINI P909111101111 ACT Sac. 421

(c) The Qimmissioner l autiunized to enter into contracts with
public or private agencies, organistakins, groups, or individuals to
cam out the provisions of this section.

(29 us.c. 1231a) Enacted April 13, 1970, P.L. 91-230, sec. 481(e)(101, $4 Stat. 1436;
renumbered June 28, 1972, P.L. 92414 see. 3011211, 86 Stat. 886c mended JIM A
1972, P.L. 92-318. me. 301(b)(2)118, 86 Sint. Itt* amended October 12,1973, P.L. 94-
4112. sec. MOO, 90 Stat. 223* see also general Wartime Oct. 17, 1979, Pi. 96-88,
see. 301.93 Stitt. 6TI.

CATALOG OF FEDERAL IIDUCATION ALISIRTANCE PROGRAMS

SEC. 423. The Commissioner shall prepare and make available in
such form as be deems appropriate a catalog of all Federal educe-
tion assistance programs whether co. not MICII programs are admin-
istered by him. 11e catalog shall

(1) identifY each nth program, and include the name of the
program, the authorizing statute, the specific Federal administ-
ering officials, and a brief deseripUon of such program;

(2) set forth the availability of benefits and itligibility restric-
tions in each such program;

(3) set forth the budget reque sts for each such program, past
appropriations, obligations Incurred, and pertinent financial
information indicating (A) the size of each such program kr se-
lected fiscal years, and (B) any funds remaining available;

(4) set forth the prerequisites, including the cost to the recip-
ient of receiving assistance under each such program, and any
duties required of the recipient after receiving benefits;

(5) 'dent* appropriate officials, in Washington, District of
Columlne, as well as in each State and locality (if applicable),
to whom application or reference for information for each such
program may be make

(6) set forth the application procedurei;
(7) contain a MaiW index designed to assist the potential

beneficiary in identifying all education assistance programs re-
lated to a particular need or category of potential beneficiaries;

(8) contain such other program information and data as the
Commissioner deems necessary or desirable in order to assist
the potential program beneficiary to understand and take ad-
vantage of each Federal education assistance program; and

(9) be tranamitted to Congress with the ,,,"oner's
annual report.

(20 VIC. 1221bi Enacted April 13, 1970, P.1. 91-230. see. 401110(10), 84 Stat. 167;
renumbered June 23, 1972. Pt. 92-918, see. :19111011, 86 Stat. 829; nee also general
reference Mt. 17, 1979. FL. 96-88, etc. 301, %I Stat. 677.

CoatImATION OP ASSISTED INNOVATIVE PROJECIE

Sec. 424. The Assistant Secretary shall publish annually a compi-
lation of all innovative projects assisted under programs adminis-
tered in the Education Division, including title ID and part C of
title IV of the Elementary and Secondary Education Act of 1965, in
any year fends are used to carry out such programs. Such compila-
tion shall be indrxed according to subject, descriptive terms, and
locations.

(20 17 S.C. 1231b-1) Enacted August 21. 1974, P.1.. 93-380. sec. 503ta). 88 &at. 565.
566; see also general reference Oct. 17, 1979, P.L am 301, DI Stat. 817.

260 40
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REVIEW OF AFFIXATIONS

Sec. 425, (a) In the case of any applicable
financial assistance is provided to (or 1G'

agency to be Impended inaccordantewitha =,., plan bYtheCmnjssloner,andlnthecaseoftheprogram for in
title I of the Elementary and ion of 1965, anytai or recipient aggrievitrbydage final action of the Mate

, and all a violation of State or Federal
law, rules, . ee governing the applicable pro
gram, in (1) or failing to approve its application or
program in whole or part, (2) failing to provide funds in amounts in
accord with the requirements of laws and regulations. (31 arderinig,
in accordance with a final State audit reselution determination,
the repayment of misspent or misapplied Federal funds, or (4) ter-
minating furtlxv assistance for an approved program, may within
thirty days request a hearing. Within thirty days after it receives
sueli a request, the State educational agency shall hold a hearing
on the record and shall review such final action. No later than ten
days after the hearing the State educational agency shall issue its

ritten ruling, inclWiw reasons therefor. If it determines such
final action was contrary to Federal or State law, or the nales, reg-
ulations, and guidelines, governing such applicable program it shall
rescind such final action.

ar) Any applicant or recipient aggrieved by the failure of a State
educational agency to rescind its final action after a review under
such subsection (a) may appeal such action to the Commissioner.
An appeal under this subsection may be taken only if notice of
such aopeal is filed with the Commissioner within twenty days
after the applicant or recipient him been notified by the State edu-
cational agency of the results of its review under subsection tat. lf,
on such appeal, the Commissioner determines the final action of
the State educational agency was contrary to Federal law, or the
rules, regulations, and guidelines governing the applicable pro-
gram. he shall issue an order to the State educational agency pre-
scribing appropriate action to be taken by such agency. On such
appeal, findings of fact of the State educational agemy, if support-
ed by substantial evidence, shall be final. The Commissioner may
also issue such interim orders to State educational agencies as he
may deem necessary and appropriate pending appeal or review,

(c) Each State educational agency shall mat, available at reason-
able times and places to each applicant or recipient under a pro-
gram to which this section appbes all records of suck agency per-
taining to any review or appeal such applicant er recipient is con-
ducting under this section, including records of other applicants.

td) If any State educational agency fails or refuses to comply
with any provision of this section, or with any order of the Corn-
missioner under subsection (b), the Commissioner shall forthwith
terminate all assistance to the State educational agency under the
applicable program affected.

120 USC. 1231b-2) Enacted August 21. 1974. P.L. WM, sec. Whisk SS Slat 566..
see also general reference Oa 17. 1979, PI, 96-88, we. I. 93 Stat. ST7.

under which
State educe 'banal

73 GENERAL EDUCATION PROVISIONS ACT Set. 42$

TECHNICAL ASSIETANCE

Sac. 426, (a) For the purpose of carrying out more effectively Fett-
ers! education programa, the Commisidoner is authorized, upon re-
quest, to provide advice, counsel, and technical assistance to State
educational agencies, institutions of higher education, and, with
the appruval of thes=late State educational agency, elemen-
tary and secondary

(1) in determining benefits available to them under Federal
lave

(2) in preparing applications for, and meeting requirements
of applicable ceograma

(3) in order to enhance the quality, increase the depth, or
broaden the scope of activities under applicable programa and

(4) in order to encourage eimplification of applications, re
ports, evaluatione, and other administrative procedures,

(b) The Commissitazr shall permit local educational agent:Ms to
use organized and systematic approaches in determining cost allo-
cation, collection, measurement, and reporting under any applica-
ble erograin, if he determines (1) that the use of such approaches
wra not in any manner lessen the effectiveness and impact of teach
program in achieving purpcses for which it is intended, (2) that the

will U90 such procedures as will insure adequate evaluationlee= of the programs involved, and OD that such approaches are
consistent with criteria prescribed by the Comptroller General of
the United States for the purposes of audit. For the purpose of this
subsection a cost is allocable to a particular cost ebjective to the
extent of relative benefits received by such objective.

tel In awarding contracts and grants for the development of cur-
ricula or instructional materiale, the Commissioner and the Direc-
tor of the National Institute of Education shall

(1) encourage applicants to assure that ouch curricula or in-
structional materials will be developed in a manner conducive
to disseminatk.n through continuing consuitations with pub-
fishers, personnel of State and local educational agencies,
teachers, administrators, community representatives, and
other individuals experienced in such dissemination;

2) permit applicants to include provision for reasonable con-
sultation fees or planning costs; end

(3) insure that grants to public agencies and nonprofit pri-
vate organizations and contracts with public agencies and
private organizations for publication and dissemination of cur-
ricula or instructional materials, or WO, are awarded competi-
tively to such agencieS an:'. organizations whit+ provide assur-
ances that the curricula mid instructkmal materials will reach
the target populations for which they were developed.

(d) The Commissioner's annual reaort shall contain a statement
of the Commissioner's activities under this section.

120 USC. 12310 Enacted April 13, 1970, PI.. 91-230. ere. ukitsat()% $4 Stat. MI:
renumbered June 'A 197'2, Pl. 92-318, sec 301110114. AS Stat. :329; redesignated
August 1. 1974. P.1. 13-34.111. are 4osi, NS Stat. fifis; aawndvd Nuv. 1, 1975, P L

124/4,. 92 Stat. Z154. 234 see also general reference Oct. 17. 1979. P.L. 96-
:101. %1 Rat u77.
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EQUAIMAITON AMMAN=

fktc. 425A. (a) The Commissioner is authorised from the sums tip
propriated pursuant to eubsection (d) to make grants to States to
assist in and implementing plans to recite, their systems
of financing and secondary education in order to
achieve a greater of resources among school districts.
My State desiring to receive such a grant shall (1) submit an ap-
plication appieve by the State legislature for such funds, (2) pro-
vide that State funds will match the Federal Muds on a dollar for
dollar basis, and (8) show how these efforts build upon the knowl-
edgeltained through the plans developed pursuant to section 842 of
the Education Amendments of 1974.

(b) The Commissioner is authorized, from sums appropriated pur-
suant to subsection (d), (1) to develop and disseminate models and
materials usefid to the States in planning and implementing revi-
sions of their school and (2) to establish tempo-
rary national and regional centere to assist those involved
in school finance in roviding the of expertise needed by the
States in revising their financing systems.

(One Commissioner shall (1) designate a unit within the Office
of Education to serve as a national dination center for infor-
mation on the States' efforts to achieve a greater equalization of
resources for elementary and sec=2, education, and (2) dove
an analysie of what has been through the use of '1
available under section 842 of the Education Amendments of 1974
and disseminate the results of this analysis.

(d) There are hereby authorized to be appropriated $4,000,000 for
each of the fiecal years ending prior to September 80, 1983, for the
purposes of this section.

120 U.S.C. 1231e-11 Enacted Nov. 1, WM Pt. 95-561, sec. 1202, 92 Stat. 2a4;
also genera) reference Oct. 17, 1979, PL. 96-SS. am, 391, 93 Stat. 677.

PARENTAL INVOLVEMENT AND DISWIMINATION

SEC. 427. In the case of any applicable program in which tie
Commissioner determines that parental participation at the State
or local level would increase the effectiveness of the program in
achieving its purposes, he shall promulgate regulations with re-
spect to such program setting forth criteria designed to encourage
such participation. If the program for which such determination
provides for payments to kical educational agencies, applications
or such payments shall-

(1) set forth such policies and procedures as will ensure that
programs and projects assisted under the application have
been planned an-ii developed, and will be operated, in consulta-
tion with, and with the involvement of parents of, the children
to be served by such programs and projects;

(2) be submitted with assurance that such parents have had
an opportunity to present their views with respect to the appli-
cation; and

(31 set forth pulicies and procedures for adequate dissemina-
tion of program plans and evaluations to such parents and the
public.

2S3
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120 U.S.C. 1231d) Etunded April 13, 1970, P.L 91430, ise. 4011210), retelottinlit
renumbered June W. 1072, EL 92-31B, see. 39100111, 26 Stat. 326;

21, 1974, AL sax MIMES Slat 5811.e. also general reference Oct.tIni#9, P.I. 96-89, me. VOL 93 eta en.

USE Of FUNDS WHIM= WM FAILURE TO MOLT WITH OTHER
PSOVISKIHE OF FEDERAL LAW

SEC. 4211. At any time that the Commissioner establishes an enti-
tlement, or mikes an allotment, cw reallotment to any State, under
any applicable peogram, he shall reduce such entitlement, allot-
ment, or reallotment by suds amount as he determines it would
have been reduced, bed the data on which the entitlement, allot-
ment, or reallotment is based excluded all data relating to local
educational agencies d' the State which on the date of the Consmis-
sioner's action are ineligible to receive the Federal finiumial waist-
anise involved because of a failure to comply with title VI of the
Civil Rights Act of 1954. Any amwrkted finds which will not be

Raid to a State as a result of preceding sentence may be used
the Commissioner fin. grants to local educational agencies of
t State in accordance with section 405 of the Ovil Rights Act of

1964.
(20 1231e) Enacted April 19, 1971 AL 91-230, me. 401tail1in,

mmumbered Jew ts, 1972, AL 92-316, see. &mem as Oa azIk
August IL 1974, EL 93-380, me. Mug_ SS Stat. 66f% am able general milirenee Oct.
17,1979, P.1.. 96-111), me. $01, 03 est 1777.

AUTHORIZATION TO FURNISH 1NFOEMATION

SIC. 429. The Commissioner is authorized to transfer transcripts
or copies of other records of the Office of Education to State and
local officials, public and private organisations, and individuals.

U.S.C. 12311) Enacted April 13, 1970, PL. 91-230. me. 401(8.310). SO Stat. Itift
renumbered June 23, 1972, AL 92-310, sec. 301101), 95 Stat. 326 amended Anglia
22, 1674. AL 93-339, sec. 501(b), SS Stat. 569, redesignated August 21, 1974. AL. 93-
390, see. Selkakiii3 Mat. 56k see also general reference Oct. 17, 1979, AL 964E, see.
301. 93 Stat. 6T1.

&MAW! 2-ADMINISTRATION: REQUIREMIENIS AND LIMITATIONS

AFFIXATIONS

Sze. 430. (a) Notwithstanding any other pwWon of law, unless
expressly in limitation of the provisions of this section, the Com-
missioner ie authorized to provide for the submission ci applica-
tions for assistance effective for three fiscal years under any appli-
cable program with whatever amendments to such applications
being required as the Commissioner determines essential.

(b) The Commissioner shall, insofar as is practicable, estalaish
uniform dates during the year for the submiasion of amlimtions
under all applicable programs and for the approval of such applica-
tions.

(c) The Commissioner shall, insofar as is practicable, develop and
require the use of-

(1) a common application for gran s to local educational
agencies in applicable programs admicistered by State educa-
tional agencies in which the funds are distributed to such local
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agencies pursuant to some *active formula, and such applica-
tion shall be used as the single application for as many of
these programs as is practicable;

(2) a commmicsitlication for grants to local educational
agencies in appl Wministered by State educa-
tional agencies in whic4wtarerrur:ds are distributed to such local
agencies on a competitive or discretionary basis, and such ap-
p ication shall be used as the single application for as many of
such programs as is practiceble; and

f3) a common aa ion for grants to local educational
agencies in a a de programs which are directly adminis-
tered by the missioner, and such application shall be used
as the single application for as many of these programa as is
practicable.

(20 USC. /21 Enacted Nov. 1, 1978, PL. 95-561. set 1213, 92 SUL 2342; ss
also genvral rvirs, co Oct. 17, 1919, P.L, 96-88, sec. 301. S3 SW. 677.

WitOULATION2C RRQU1RE1IENTS AND ENFORCSAIEN?

SSC. 431. (eal) Fur the purpose of this section, the term "regula-
tion" means any rules, regulations, guidelines, interpretations,
orders. or requirements of general apOicability prescribed by the
Commissioner.

(2) Regulations issued by the Department of Health. Education,
and Welfare or the Office of Education, or by any official of such
agencies, in connection with, or affecting, the admmistration of any
applicable program shall contain immediately foaming each sub-
stantive provision of such regulations, citations to the particular
section or sections of statutery law or other legal authority upon
which such provision is based.

(bal) No proposed regulation prescribed for the administration of
any applicable program may take effect until thirty days after it is
published in the Federal Register.

(DUO During the thirty-day period prior to the date upon which
such regulation is to be effective, the Commissioner shall, in ac-
cordance with the provisions of section 553, of title 5, United States
Code, offer any interested party an opportunity to make comment
upon, and take exceptam to, 'such standard, rule, regulation, or
general requirement and shall reconsider any such standard, rule,
regulation, or general requirement teem which comment is made
or to which exception is taken.

(B) If the Commissioner determines that the thirty-day require-
ment in paragraph Ili will cause undue dolay in the implementa-
tion of a regulation, thereby causing extreme hardship f'or the in-
tended beneficiaries of an applicable prw,ram, he Khali notify the
(ommittee on Education and Labor of tie- House of Repmenta-
tives and the Committee on Labor and Human Resources of the
Senate. If neither committee disagrees waft the determination of
the Commissioner within 10 days after such notice, the Commis-
sioner may waive such requirement with respect to such regula-
tion.

(c) All such regulations shall be uniformly applied and enforced
throughout the fifty States.

(chip Co wurrently with the publication in the Federal Register
of any final regulation (except expected family contribution sched-
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tiles and any amendments theretti promulgated pursuant to sec-
tions 428402) (D) and (E) and 481(a) UP and (2) of the Higher Edu-
cation Act of 1965) of general applicability as required in subsec-
tion Ils) of this section, such final regulation shall be usasinitted to
the Sine/Aar or the House of Representatives and the President of
the Senate. Such final regulation shall become effective not less
than forty-five days after such transmission unless the Congress
shall, by concurrent resolution, find that the final regulation a in-
consistent with the Act from which it derives its authority, and dis-

such final rep/Bilge, in whale or in part. Failure of the
to adopt such a coneurrent resolution with respect to any

such final regulation wescribed under any such Act, shall not rep-
resent, with respect to such final regulation, an approval or finding
of consistency with the Act from which it derives its authority for
any purpose, nor shaft such failure to adopt a concurrent resolu-
tion be construed as evidence of an approval or finding of consist-
ency necessary to establish a prima facie case, or an inference or
peesumption, in any judicial proceeding.

121 The forty-five day period specified in paragraph Ill shall be
deemed to run without interruption except during periods when
either House is in adjournment eine die. in adjournment suldeet to
the call of the Chair, or in adjournment to a day certain for a
period of more than four consecutive days. In any such period of
adjournment, the forty-five days shall continue to run, but if such
period of aciaeurnment is thirty calendar days, or less, the forty-five
day period shun not be deemed to !live elapsed earlier than ten
days alter the end of such ediournment. In any period of adjourn-
ment which fasts more than thirty days, the forty-five day period
shall be deemed to have elapsed after thirty calendar days has
elapsed, unless, during those thirty calendar days, either the Com-
mittee on Education and Labor of the House of Representatives, or
the Committee on Labor and Human Resources of the Senate, or
both, shall have directed its chairman, in accordance with said
cummittee's rules, and the rules of that House, to transmit to the
appropriate department or agency heed a formal statement of ob-
jection to the final regulation. Such letter shall suspend the effec-
tive date of the final regulation until not less than twenty days
alter the end of such adjournment, during which the Congress may
enact the concurrent resolution provided for in this subsection. In
no event shall the final regulation go into effect until the forty-five
duy period shall have elapsed, es provided for in this subsection, for
both Houves of the Congress.'

tel Whenever a concurrent resolution of disapproval is enacted by
the Congress under the provisions of this section, the agency which
issuld such regulation may thereafter issue a modified regulation
to govrrn the same or suNtantially identical circumstance% but
shall, in publishing such modification in the Federal Register and
submitaing it to the Smaker of the House of Representatives and
the Present of the Senate, indicate how the modification differs
from the final regulation earlier disapproved, and how the agency.1T

'Swami kin et PL. 144-43 iThe Euer,eo, Terhosol Provisions Asti provides that "Babies.
toss Ili And idt'a &mon 431 of the morns) rdunnian Premium Art shalt not operate to
&to/ the rfforneenesa of mutation* anted by the einoisitationer of Education te impleserat the
ertortatere. of this Am'
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believes the modification disposes of the findings by the Congress

in the concurrent resolution of disapproval.
tll For the purposes of raibsections td) and tel of this section, ac-

tivities under sections 404, 405, and 406 of thie title, and under title

IX of the Education Amendments of 1972 shall be deemed to be ap-

plicable programs.
On Not later than sixty days after the enactment of any part of

auy Act affecting the administration any applicable program,

the Commisidoner shall submit to the Minnuttee on Education and

Labor of the House of Representatives and the Committee cm Labor

and Human Resources of the Senate a schedule in accordance with

which the Commissioner has planned to promulgate final regula-

tions implementing such Act or part of such Act. Such schedule

shall provide that all such final regulations shall be promulgated

within one hundred and eighty days after the submission of such

schedule. Except as is mwri&d in the following sentence, all such

final regulations shall be promulgated in accordance with such

schedule. If the Commissioner finds that, due to circumstances un-

foreseen at the time of the submission of any such schedule, he

cannot comply with a schedule submitted pursuant to this subsec-

tion, he shall-notify such committees ofsuch findings and submit a

new schedule. If both such committees notify the 0`. missioner of

their approyal of such new schedule, such final regulations shall be

promu*e ted in accordance with such new schediehe.

120 USC. 12321 Enacted April 13, 1970. PL. 91-230, sec. 40100101.84 Stot. 169

rernanbered Jaw ES, 1972. PL. 92-318, sec- 3011/011.06 Stat. 326; amended AftW

21.1974. P.L. 93-380. sec. 5091a1,89 Rat, ries, 569; amended November 29.1976, PI-

94-142. sec.. 7,89 Stat. 796: amended OcIeber 12,1976, PL. 94-492, sec 405,90 Stat.

rat, amended Oct. 3,1950, Pt. 96-374, set. 1302, 94 StaL I407: aiwnded Awed

13. 1981, P.L. 97-35. see 5 rA113tar? 95 Stat. 4 we aim general reference Oct 17,

1979. P.L. 96-89, sec. 301,93 Stat. 677; anwnded Oct. 3, NA), P.L. 96-374, see. 1302,

94 Sus. 1497: amended Aug. 13.1981, P.L 97-35.. sec. faTliat3t 95 Stat. 453.

MAINTENANCE cw wpm ORTERNINATION

Sec. 431A. (Repealed by P.L. 98-511, sec. 109, 98 Stat. 2369.)

PRONISITIM AGAINST FEDERAL CONTROL OF EDUCATION

Sec. 432. No provision of any applicable program shall be con-

strued to authorize any department, agency, officer, or employee of

the United States to exercise any direction, supervision, or control

over the curriculum, program of instruction, administration, or

personnel of any educational institution, school, or school system,

or over the selection of library resource% textbooks, or other print-

ed or published instructional materials by any educational institu-

tion or schoct system, or to require the assigtr.ient or transporta-

tion of studenta or teachers in order to overcome racial imnce.
zo US C. I2S2a) Kneeled April IS, 1970, PI- 91-230. 401:1010k SW- I69;

a-numbered June 2'3.1972, P 1. 92-318, sec 3011as I), Stat 326; amended June 2:1,

1!#72. Pt. 93-31s, sec 217ibi. 146 Stat :It; amended Octber 12, 1976. P.L. 94-042,

sec 4444im 90 Etat. 223t1.

LABOR STANDARDS

S x. 433. Except for emergency relief under section 7 of the Act

of September 30, 1950 (Public Law 874, Eighty-first Congress), all
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/ebonite and mechanics employed by contractors or subcontractors
on all constsuction and minor remoiktling projects assisted under
any applicabb program shall be paid wages at rates not less than

MI similar construction and minor remodeling in
the locality as deterjn ed by the Secretary of Labor in accordance
with the Davis-Sao= Act, as amended (40 U.S.C. 2768-276a4).
The Secretary of Labor shall have, with reswet to the labor staial-
ards specified in this section, the authority and fimetions set forth
in Reorisation Plan Numbered 14 of 1960 and section 2 of the
Act of une 13, 1984, as amended (40 U.S.C. 276c).

120 LUG 1132bi Enacted April IL 1970, Pt 91-280, roc 401(a4101, 84 Stat. 169;
renumberimi J5n023.1972, es-sui. 86 Etat WE

Subpart 3Administration of Education Pràgran and Projects by
States and Lical Educational Agencies

STATE EDUCATIONAL AGENCY MONITORING AND ENFORCEMENT

Sze,. 434. (a) In the case of any applicable program in which Fed-
eral funds are made available to local agencies in a State through
or under the supervision of a State board or agency, the Commie-
sioner may require the State to submit a plan for -monitoring com-
pliance by local agencies with Federal requirements under such

Cgramand
for enforcement by the &ate of such requiremnts.

Conunissioner may require such plan to provide--
(1) for periodic visite by State personrwl of programs admin-

istered by locnl agencies to determine whether such programa
are being conducted in accordance with such requirements;

(2) for periodic audits of e *tures under such programs
by auditors of the State or r auditors not under the con-

and
trot direction, or supervision of the local educational agency;

(3) that the State invest*ate and resolve all complaints re-
ceived by the State, or referred to the State hy the COMIDia-
sioner relating to the administration ((such programa

(b) In order to enforce the Federal requirements under any appli-
cable program the State may

(1) withhold approval, in whole or in part, of the application
of a local agency for funds under the program until the State
is satisfied that such requirements will be met; except that the
State shall not finally disapprove such an application unless
the State provides the local agency an opportunity for a hear-
Me before an impartial hearing officer and such officer deter-
mines that there has been a substantial failure by the local
agency to comply with any of such requirements;

t2) suspend payments to sny local agency, in whole or in
Part, under the program if the State has reason to believe that
the local egency has failed substantially to comply with any of
such requirements, except that (A) the State shall not suspend
such payments until fifteen days after the State provides the
local agency an owortunity to show cause why such action
should not be taken and (13) no such suspension shall continua
in effect longer than sixty days unless the State within such
period provides the notice for a hearing required under para-
graph 133 of this subsection;
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(3) withhold payments, in whole or ;n part, under any such
program if the State finds, after mato inahle notice and opreirtu-

fli. for a hearing before an impartial hearing officer, that the
al agency has failed substantially to comply with any of

such rewirements.
Any withhoMing of payments under paragraph (3) of this subsec-

tion shall continue until the State is satisfied that there is no
longer a failure to cmnply substantially with any of such require-

ments.
429 US.C. 1232c) Enacted Apr. 18, 1978, P.L tn-era sec. 401tak 84 Stet. HA re-

designated June 24 3972, P L 112-318, secs. 3011.11). 581. 86 *M. 326, $4 amended
Aug 24, 1974. P.L 93-380. sec. 510. 88 Stat. 568, 571; amended Oet. 12, 1976, PL.

94-492. sec. 501111114 90 Stat. 2237; redesignated and amended Nev. 1, 1978, Pi. 96-
561, sec, 12311.131. 92 Stat. 2342. 2343; me atm geaerai reference Oct. 17, 1970, P.L.

915-85. sec. 301, 93 Stat. 677.

SINGLE STATE APPLICATION

Sim 435. (a) In the case of any State which apOies, contracts, or
submits a plan, for participation in any applicable program in
which Fmkral funds are made available for assistance to local edu-
cational wearies thrm*h, or under the superviskm of, the State
educational agency of that State, such State shall submit (subject,
in the case of programs under chapter 1 and chapter 2 of title I of
the Elementary and Secondary Education Act of 1965, to the provi-

sions of title V of such Act) to the Commissionr a general applica-
tion containing the maurances set forth in subsection (b). Sixth ap-
plication may be submitted jointly for all programs covered by the
application, or it may be submitted separate y for each such pro-
gram or for groups of programs. Each application submitted under
this section must be approved by each official, agency, board, or
other entity within the 'Mate which, under State law, is primarily
responsible for supervision of the activities conducted under each
program covered by the application.

An application submitted under subsection (a) shall set forth
assurances, satisfactory to the Commissioner

(1) that each program will be administered in accordance
with ail applicable statutes, regulations, Program Plane, end
appl ications;

42i that the control of funds provided under each program
and title to property acquired with program funds will be in a
public agency, or in a nonprofit private agency, institution, or
organization if the statute authorizing the program provides
for grants to such entities, and that the public agency or non-
profit private agency, institution, or organization will adminis-
ter such funds and property;

(3) that the State will adopt and use proper methods of ad-
ministering each applicable program, including

(A) monitarmg of agencies, institui :one, and organiza-
tions responsible for carrying out each program, and the
enforcement of any obligations imposed on those agencies,
institutions, and organizations under Jaw,

fEf providing technical astwdance, where necessary, to
such agencies, institutions, and organizations.

2s 4
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(C) encouraging the adoption of promising or innovative
education"' techniques by such agencies, institutions, and

Irtiticint4dissemination throughout the State ot informa-
tion on program requirements and successful practices,
and

(E) the correction of deficiencies in program operations
that are identified through monitoring or evaluation;

(4) that the State will evaluate the effectiveness of covered
programs in meeting their statutory objectives, at such inter-
yak; (not le= often than once every three years) and in accord-
ance with such iwocedures as the Utnimiaitioner may prescribe
by regulation, and that the State will cooperate in carryhyeco4t.
any evaluation of each conducted by or far the
tary or other Federal ;

() that the State will use fiscal control and fund accounting
procedures that will ensure proper disbursement of, and ac-
counting for, Federal funds paid to the State under each pro-
gram;

(6) that the State will make reports to the Commissioner (in-
cluding reports on the results of evaluations required under

MatiniariCiner to perform his duties under
(4)) as may reasonably be to. .ene.:, ,b:1,eandthe

that the State will maintain such records, in : with
the requirements of section 437 ce this Act, and afford access to
the records as the Commissioner may find necessary to carry
out his dutimg

(7) that the State will provide reationable opportunities for
the participation by local agencies, representatwes of the class
of individuals affected by each program and Mher intended
institutions, organizations, and individuals in the planning for
and operation of each iirogram, including the following

(A) the State will consult with relevant advisory commit-
tees, local agencies, interest groups, and experienced pro-
fessionals in the development of program plans required
by statute;

(B) the State will publish h prop sed plan, in a
manner that will ensure circulation throughout the State,
at least sixty days prior to the date on which the plan is
submitted to the Commissioner or on which the plan be-
comes effective, whichever occurs earlier, with an opportu-
nity for public comments on such plan to be accepted for
at least thirty days;

(C) the State will hold public hearings on the proposed
plans if required by the Cmnmissioner by regulation; and

(l)) the Fitate win provide an opportunity for interested
agencies, organizations, and irWividuals to suggest im-
provements in the administration of the program and to
allege that there has been a failure by any entity to
comply with applicable datutes and regulations; and

(8) that none of -the funds expended under any applicable
program will be used to acquire equipownt (including comput-
er software) in any instance in whi:* such acquisition results
in a direct financial benefit to any organization representing
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the interests of the purchasing entity or its employees or any
affiliate uf such an organisation.

(c) Each general application submitted under this section shall
remain in effect for the duration of any program it covers. The

Commissioner shall not require the resubtmssion or amendment of

that application unless required by changes in Federal or State law

or by other significant changes in the circumstances affecting an

assurance in that application.
t20 US.C. 123M1 Enacted Nov. I, 1978, W,-561, sec. 123Itat3t, 92 Stat. 2343-

'2345 tformer sec. 43t redesignated as sec. 4151. See also general reference Oct. 17,

1979, PL. 96-93. sec. 301. 93 Stat. 677; amended Oct. 29, 1994. P L. 99-511, sic

706tat 99 Stat. 2406, amended April 35, 1990, PI,. 100-22r1. OK. 3501(et. 102 Stat.

357.

SINt3LE LOCAL EDUCATIONAL AGENCY APPLICATION

Sac. 436. (a) Each local viucational agency which participates in

an applicable program under which Federal funds are ma& avail-
able to such agency through a State ageney yr board shall submit

to such agency or beard a general wlication containing the assur-

ances set forth in subsection (b). That applieation shall cover the
participation by that local education agency in all such programs.

(I)) Vw general application submitted by a local educational
agency under subsection (a) shall set forth assurances

( 11 that the local educational agency will administer each

program covered by the applicatinn in accordance with all ap-
plicable statutes, regulations, program plans, and applications;

(2) that the control of funds provided to the local educational
agency under each program and title to property acquired with
those funds, will be in a public agency and that a public
agency will administer those funds and Property;

(3) that the local educational agency will use fiscal control
and fund accounting procedures that will ensure proper dis-

bursement of, and accounting for, Federal funds paid to that
agency under each program;

14) that the local educational agency will make reports to the
State agency or board and to the CornmbNioner as may rearon-
ably be necessary to enable the State agency or board and the
Commissioner to perform their duties and that the local educa-
tional agency will maintain such records, including the records
required eider section 437, and provide access to those ecords,
as the State agency or board or the Commissioner deem neces-

sary to perform their duties;
15, that the local educational agency will provide reasonable

opportunities for the participation by teachers, parents, and
other interested agencies, organizations, and individuals in the
planning for and operation of euch program;

(6) that any application, evaluation, periodiC program plan or
report relating to each program will be made readily available
to parents and other members of t he general public;

(7) that in the case of any project involving construction
(A) the project is not inconsistent with overall State

plans for the construction of school facilities, and
(B) in developing plans for construction, due consider-

ation will be given to excellence of architecture and design

2!4.1
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and to compliance with standards prpocribed by the Secre-
tary under section 504 of the Rehabilitation Act of 1973 in
order to ensure that facilities constructed with the use of
Federal funds are accessible to and usable by handicapped
individuals;

(8) that the local educational aency has adopted effective
procedures for acquiring and disseminating to teachers and ad-
ministrators participating in each program significant informa-
tion tram educational research, demonstrations, and similar
preiects, and for Adopting, whine appropriate, promising educa-
tional practices developed through such projects: and

(9) that none of the hinds expended under any applicable
program will be used to acquire equipment (inchWing comput-
er software) in any instance in which such acquisition results
in a direct financial benefit to any organization representing
the interests of the purchasing entity or its employees or any
affiliate of such an organization.

(c) A general application submitted under this section shall
remain in effect for the duration of the programs it covers. The
State agencies or boards administering the programs covered by
the application shall not require the submiesion or amendment of
such applieation unless required by changes in Federal or State

ilaw or by other significant change n the circumstances affecting
an asieurance in such application.

rA) une. 122;2e) Enacted Apr. 13. 1970, P.1 91-250, me. 401tat10i, 84 Stat. 170;
redesignated June 23. 2972. PL 92-318. sec. 301latlf, 96 Slat 2r..26; amended Noy. I,
I97m, 95-..'A;), sec 1231,843k 92 Stat t145, 2346 amended Oct. 96-
98. sec, 301, 93 Stat. 677; amended Oct. 19, 19$4, P2. 99-511, sec. 706obi, 99 Stat.
2407

Subpart 4Records; Privacy; Limitation on Withholdiug Federal
Funds

RECORDS

Sze. 437. (a) Each recipient of Federal !Undo under any applica-
ble program through any grant, subgrant, contract, iiumttract,
loan, or other arrangement (other than procurement contracts
awarded by an administrative head of an educational agency) shall
keep records which fully disclose the amount and disposition by the
recipient of those funds, the total cost of the activity for which the
funds are used, the share of that cost provided from other sources,
and such other records as will facilitate an effective audit. The re-
cipient shall maintain such records for five years after the comple-
tion of the activity for which the funds are used.

(b) The Secrvtwj and the Comptroller General of the United
States, or any of their duly authorized representatives, shall have
access, for the purpose of audit examination, to any records of a
recipient which may be related, or pertinent to, the grants, sub-
grants, contracts, subcontracts, loans, or other arrangements to
which reference is made in subsection (a), or which may relate to
the compliance of the recipient with any requirement of an appli-
cable program.

yrs U SC. 1Znft Enacted Nov. 1, 19711, P.L. 95-561, we 1E11)0, 92 Etat. 2345
(fanner arc 427 redesignated as sec. 406At.
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each student attending the institution or agency and shall allow a
reasonable period of Um after such notice has been given for a
parent to inform the institution or agency that any or all of the
mformation designated should not be released without the parent's
prior consent.

(bel) No funds shall be made iwailable under any applicable pro-
gram to any educational waxy or institution which- has a policy
or practice of peemitting the release of education records (or per-
sonally identifiable information contained tlwrein other than direc-
tory information, as defined in paragraph (5) of subsection (a)) of
students without the written =went or their parents to any indi-
vidual, agency, or organization, other than to the following

(A) other echool officials, including teachers within the edu-
cational institution or local educational agency, who have been
determined by such agency or imitation to have legitimate
educational interest%

(B) officials of other schools or school systems in which the
student seeks or intends to enroll, upon condition that the stu-
dent's parents be notified of the transfer, receive a copy of the
record if desired, and haverearciorrortunity for a hearing to
challenge the content of the

authorized representatives of (i) the Comptroller General
of the United States, (ii) the Secretary, (iii) an administrative
head of an education agency (as defined in section 408(c)), or
(iv) &ate edwational authorities, under the conditions set
forth in (3) of this subsection;

(D) in with a student's application for, or receipt
of, fmancial aid;

tE) State and local officials or authorities to whom such in-
formation is specifically rired to be reported or disclosed
pursuant to State statute a4opted prior to November 19, 1974;

(F) organizations cmichnting studies for, or on behalf of, edu-
cational agencies or institutions for the purpose of developing,
validating, or administering predictive tests, administering stu-
dent aid programs, and improving instruction, if such studies
are condueted in such a manner as will not permit the person-
al identification of students and their parents by persons other
than rtiprtatives of such Mwitations and such informa-
tion will be destroyed when no longer needed for the purpose
for which it is conducted;

(G) accrediting organisations in order to carry out their ac-
crediting fianctiome

(H) .parents of a t student of such parents, as de-
fined an section 152 of the Internal Revenue Code of 1954; and

(1) subject to regulations of the Secretary, in connection with
an emergeucy, appropriate persons if the knowledge ofsuch in-
formation is necessary to protect the health or safety of the
student or other persona

Nothing in clause (E) of this paragraph shall prevent a State from
further limiting the number or type of State or local officials whc
w)ll continue to have access thereunder.

(2) No funds shall be made available under any applicable pro-
gram to any educational agency or institution which has a pWicy
or practice of releasing, or providing access to, any pereonally iden-

2'''
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tillable information hi education records other than directory infor-
mation, or as is permitted under paragraph (t) of this subsection. I

(A) there is written consent hem the student's pererlt8 speci-
&ins records to be released, the reasons for SUCh Mane, and
to whom, and with a copy of the records to be released to the
student's parents and the student if desired by the parents, cw

t Eft such information is fOrnished in compliance with judicial
order, or pursuant to any lawfully issued sag:wens, upon con-
dition that ts and the students are notified of all such
orders or in advance of the compliance therewith by
the educaticeial instituthin or agency.

(3) Nothing contained in this sectiun shall preclude authorized
representatives of (A) the Comptroller Ginniml of the United
States, I B) the Secretary, (C) an administrath.e head of an ed :ca-
tion asency or (D) State educational authorities from having access
to student or other records which may be necessary in connection
with the audit and evaluation of Federally-supported education

or in awinection with the enforcement of the Federal
Eirguitrar:juirements which relate to such programcc Provided,. That
except when collection of pmmimlly identifiable information is spe-
cifically _authorized by law. any. _data collected by such DM
clads shall be protected in a manner will not permit the per-
sonal identification ci students and their parents by other than
those officials, and such personally Identifiable data shall be de-
stroyed when no /Geiger _needed for such audit, evaluation, and en-
forcemeat of Federal legal requirements.

(4XA) Each educational agency or institution shall maintain a
record, kept with the education monk; of each student, which will
indicate all individuals (other than those specified in paragraph (1)
(A) of this subsection), agencies, or organimations which have re-
quested or obtained access to a student's educed= records main-
tained by such educaticmakagency cw institution, and which will in-
dicate specifically the legitimate interest that each such pinion,
agency, or organiration has in obtaining this information. Such
record of access shall be available only.to parents, to the school of-
flea& and his assistants who are responsible for tlot custody of such
records, and to persons or organizations authorized in, and under
the conditions of, clauses (A) and (C) of paragraph (1) as a means of
auditinsr the operation of the system.

(B) With respect to this subsection, personal information shall
only be transfersed to a third party on the condition that tech
party will not permit any other party to have access to so+ infor-
mation without the written consent of the parente of the annient.

(5) Nahim in this section shall be construed to prohibit State
and local Wimtional officials from having access to student or
other records which may be necessary in connection with the audit
and evaluation of any federally or State supported education pro-
gram or in connection with the enforcement of the Federal legal

ditions specified in the proviso in Mt-
requirements which relate to any such subject to the con-

(6) Nothing in this section shall be construed to prohibit an insti-
tution of postsecondary education from disclosing, to an alleged

Appanatranor. Tha word ". uolami" should probably were fa plant of the period.

2(s0f1
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victim of any crime d violence (as that term is defined in section
26 of title 18, United States Code), the results .of any disci*riary
proceeding conducted by such institution c=iast the perpe-
trator dutch crime with respect to such

. (c) The Secretary shall adopt appropriate regsdatiens to protect
the rights of 'Avery of students and their families in connection
with any surveys or datogathering activities conducted, waisted, or
authorized b the Secretary or an administrative head of an educa-
tion established under this subsection shall in-
clude controlling the use, dimemination, and protection
of - data. No survey or datia-gethering activities shalt be con-
ducted by the Secretary, or an administrative head of an education
agency under an applicable program, unless such activities are au-
thorized by law.

(d, For the purposes ti this section, whenever a student has at-
tained eighteen years of age, or is attending an institution of post-
secondary education the permission ix consent required of aW the
rights accorded to the parents of the student shall thereafter only
be ruired of and accord's: to the student.

(e) No funds shall be made available under any applicable pro-
gram to any educational agency or institution unless such agency
or institution informs the parents of students, or the students, if
they are eighteen years of age or older, or am attendim an institu-
tion of postsectindary ethasition, of the rights accorded them by this
section.

(f) The Secretary, or an administrative head of an education
agency, shall take appropriate actions to enforce provisions of this
section and to deal with violations of this section, according to the
provisions of this Act, except that action to terminate amistance
may be taken only if the Secretary finds there has been a failure to
comply with the provisions of this section, and he has determined
that compliance cannot be secured by voluntary means.

(g) The Secretary shall establish or designate an office and
review board within the Department of Health. Education, and
Welfare for the purpose of investigating, processing, reviewing, and
adjudicating violations of the provisions of this section and corn-
plants which may be filed concerning alleged violations of this sec-
tion. Except for the conduct of heanngs, none of the functions of
the Secretary under this section shall be carried out in any of the
regional offites of such Department.

420 U.S.C. 1232g1 Enacted August II. 1974. P.1. 93-380, rec. Masi, 88 SIN. 571.
574; amended December 31. 1974. P.L. 93468. sec. 2, 148 Sint 1868, 1860; amended
Aug. 6. 1972; Pt. 96-46. see. 4trt 93 Stat. 3414 mge also general reference Oct. 17,
1979. P.L. 96-88, sec. 301, 93 Stet 677; ansended Nov. 8, 1950, P.L. 101-142, sec. 81111.
104 Fut. 2385.

PROTEMON OF PUPIL RIGHTS

Sec. 439. (a) All instructional material, including teacher's manu-
als. films, tapes, or other supplementary instructional material
which will be used in connection with any research or experimen-
tation program or project shall be available for inspection by the
parents or guardians of the children engaged in such program or
project. FOr the purpose of this section "reset). ch or expernnenta-
tkin program or project" means any program nr project in any ap-
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pHs:able program designed to explore or develop new or unproven
teaching methods or techniques.

(b) No stuchait shall be required, as part of any applicable pro-
gram, to submit to psychiatric examination, testing, or treatment,
or psychological examination, testing, or treatment, in which the
primal), Sunman is to reveal inftwmation concerning:

(I) political affiliationn
(2) mental and psphological problems potentially embarrass-

ing to the student or his family;
(3) sex behavior and attitmles;
(4) illegal, antioocial, self-incriminating and demeaning be-

havior;
(5) critical appreisals cf other indivkluals with whom re-

spondents have c'eix family relationships;
(i) legally recovik. pnvileged and analogous relationships.

such as those ce lawyers, nbesicians, and minialnrx, nr(7) income (other than that required by iaw to Determine eli-
gibility for participation in a program or for receiving financial
assistance under such ), without the prior consent of
the student (if the student is an adult or emancipated minor),
or in the case of unemancipated minor, without the prier writ-
ten consent of the parent

420 U.S.C. 123191) Enucted August 21, iirm, 93-380. sec. 51414 85 151421, 574;
amended Nev. 1, 1W79, PL. 96-561, we 11110. 92 Stat. 23511,

IMITATION ON WITHHOUNNO OF FROIRAL FUN/38

Sze. 440. (a) Except as provided in section 4313(b)(l)(D) of this Act,
the refusal of a State or local educational agency or institution of
higher education, community college, school, agency offering a pre-
school program, or other educational institution to provide person-
ally identi :able data on students or their families, as a part of anY
applicable program, to any Federal office, agency, department, or
other third party, on the grounds that it constitutes a violation of
the right to privacy and confidentiality of students or their ler-
ents, shall not constitute sufficient grounds for the Inispeasion or
termination of Federal assistance. Such a refusal shall also not con-
stitute sufficient grounds for a denial of, a refine, to consider, or a
delay in the consideration of, funding for such a recipient in suc-
ceeding fiscal years. In the case of any dispute arising under this
secti00, reasonable notice and opportunity for a hearing shall be af-
forded the applicant.

tb) The extension of Federal financial assistance to a local educa-
tional agency may not be limited, clamed, or terminated by the
Secretary on the ground of noncompliance with title VI of the Civil
Rights Art of 1964 or any other nondiscrimination provision of Fed-
end law unless such agency is accorded the right of due process oflaw, which shall include

tli at least SO days prior written notice of 'deferral to the
setting forth the particular orricty,the Secretary. finds to be operaWriamn noncomproXere

with a specific provision of Federal law;
12) the opportunity for a hearing on the record *before a duly

appointed adminitnrative law judge within a b0-,:v period
(unless such period is extended by mutual consent of tlw Secte-
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tary and such agency) from the commencement of any defer-

rabll the conclusion ci such hearing rind tbe rendering of a de-
cision on the merits kr the adminkiatiw law judge within a

Wing,not to exceed 90 days _from the commencement of such
mikes the judge finds by a decision that suchns=

cannot be concluded or such decision cannot be
within sucb period, in which case such Aides may extend such
period ibr not to exceed 60 additional

(4) tbe limitation of any deferral dtrieral financial waist-
ante which may be imposed by the Secretary to a period not to
exceed 15 days alter the rendering of such decision unless
there has beer en owns finding on such record that such
agency has failed to comply with any such nondiecrimination
provision of Federal law: and

(5) procedures, which shall be established by the Secretary,
to ensure the availability of sufficient funds, without regard to
=kcal year limitations, to comply with the decision of such

(c) It sball be unlawful for the Secretary to drier or limit any
Federal financial assistance co the basis of any failure to comply
with the imposition of quotas (or any other numerical requirements
which have the effect of imposing commis) on the student admission

=rtiXof an institution of higher educatkin or community col
eisving Federal financial assistance.

llac. 123bi Enacted August 21, 1974, Pt. 3-380, sec. S15(6). gg SUL 574;
emended October 12, 1976. FL N.M.,0 rem 407. 406. 90 Slat 12/112, 2233.

PART DAovisoav Couricus

DIUNNI'llONS

Sec. 441. As used in this part, the term
(1) "advisory council" means any commi board, commis-

sion, council, DT other similar group (A) established or orga-
nized pursuant to any applicable stutute, or (Si established
under the authority of section 442 but such term does not in-
clude State advieory councils or commissions established pursu-
ant to any such statuteq

(2) "statutory advisory council" means an advisory council
established by, or pursuant to, statute to advise and make rec-
ommendations with respect to the administration or improve-
ment of an applicable program or other related matter;

(3) "nonstatutory advisory council" means an advieury coun-
cil which is (A) established under the authority of section 442,
or t13) established to advise and make recommendations with
respect to the approval of applications for grants or contracts
as required Fy statute;

(4) "Presidential advisory council" means a statutory adviso-
ry council, the members of which are appointed by the Presi-
dent;

(5) "Secretarial advisory council" means a statutory advisory
council, the members of which are appoine9d by the Secretary;
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(6) "Commissionn's advisory council"' means a statutory ad-
visory council, the members of which are appointed by the
atunnionioner;

(7) " notate" means any statute (or title, part, n
section which autheriza an Applicable program or
controls the administrating of any such wolfram.

tie VAG Ina Enacted Aprit13, tem ri.. 91-230. sec. 011a21111, 84 Stet. io
renumbered June 23, 1972, Pl. 134)8, ete SOlutED, 88 ROL 0" me also general
refire:lee Oct. 17. 1979, PL. 9643, sue. 304, 93 Sat. 677.

AUTHORIZATION FOR NECIIIMARY ADVR1ORY =NCNB

Ebic. 442. (a) The Crenmissitmer is authorised to create, and ap-
point the members of, such advisory councils as he determines in
writing to be necessary to advise him with respect to

(1) the organization of the Office of Education and its con-
duct in the administration of

(2) recommendations ibr regMraThiingg:ducating pro-
and the means by w the educational needs of the

§raatTolin may be met; and .

(3) special problems and areas ri special interest in educe-
tion.

(g) Each advisory council created =ler the authority of subsec-
tion (a) shall terminate not later than one year from the date of its
creation whim the Commissioner determines in writing not more
than thirt.v days prior to the expIration of such one year that its
existence for an additional period, not to exceed one year, is neces-
sary in order !, complete the recommendations or morn for
which it was created.

(c) The Comminioner shall include in his report submitted pur-
suant to section 448 a statement on all advisory councils created or
extended under the authority of this section and their activities.

120 US.C. 1233as Enacted April 13, 1970, Pt. 91-2M sec. 4011:419/, 64 Stat. 171:
renumbered June 23, 1972, P.L. 92-318, sec. *1(aW1, 86 Stet 326; we else general
reference Oet. 17, 1979, P.I. 96-118, see. 301, SS Stat. 677.

ILEUSEWHIIP AND REPORTS OP STATUTORY ADVISORY COUNCILS

q6C. 443. (a) Notwithstanding any other provision of law unless
expressly in limitation of the provisions of this section, each statu-
tory advisory council

(1) shall be composed of the number of members provided by
statute wbo may be appointed, without regard to the groin-
sions of title 5, United States Code, governing appointment in
the competitive service, and sha ?I serve for terms of not to
exceed Wft years, which in the case of initial members, shalt
be staggvred; and

(2) shall make an annual report of its activities, findings and
recommendations to the Congress not later than March 31
each calendar year, which shall be submitted with the Com-
missioner's annual report.

Rofifewse kg Dog ornro. nac* arro. ea. or the cono.onionor of erfueeties Isom m eara,
brae bp Mr Deradownoi of Woodson Roorrmiseasog. Ad. epigrams) Oa 17. 1975. PI- 9646,
see 301. W' qat- 677. oVIL
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The Commissioner shall not serve as a member of any such adviso-ry council.
(b) Members of Presidential advisory councibl shall cantle:se to

serve, regardless of any other 'envision of law limiting their terms,until the President appoints other members to fill their potAtions.
t20 UIC. ineto Eamted April 13. 1970, P.4 91-280. etc. 401m110). $I Stat. 171;

renumbered June a 1072. P.L. 92-318, sec. 30118101, 88 SW. 826; aluctI808 AII8=121. 1974. PL. 93-380, sec. Ste(s), 88 Stat. RS; ameeded October 12. 1976. RL 144-482. sec. 411. 90 Stat. 2234; som abe mend Niference Oct. 17, 1979, FL 844-441, nec.SOL 93 Stat. 677.

COMIIINSATERS OF MENEM OF ADVEIORY COUNCILS

Sac. 444. Members of all advisory councils to wbich this part iswho are not in the regular full-time employ of the%Veer Itates shall, while attending meetings or conferences of the
advisory council or otherwise engaged in the business of the adviao-
ry council, be entitled to receive compensation at a rate fixed by
the Commissioner, but not exceeding the mte specified at the time
of such service Dor grade OS-19 in section 5832 of title 5, United
States Code, including travaltinse, and while so serving on the blue-
ness of the advisory council amy from their homes or regularplaces of business, they may be allmW travel expenses, including
per diem in lieu of subsistence, as authorised by section 5703 oftitle 5, United States Code, for persons employed intermittently inthe Government service.

t20 IMO Enacted April 13. 1970, P.L. 91-230, sec 4011a210), 84 Stat. 171;rsmunbered Jima 23, 2972, P.L. 92-Ifi. ow. Ital(11. 88 SUL 326; see also peer&
reference OcL 17, 1079. P.L. 96-88, sec. 201, 941 Seat. CM

PROFESSIONAL, TECHNICAL, AND CLERICAL STAPP; TECHNICAL
ASHISTANCE

Sec. 445. (a) Presidential ad councils are authorized to ap-point, without regard to the " '" of title 5, United States
"ng appointments in the competitive service, or other.

wise obtain the services of, such professional, technical, and cleri-cal personnel as may be necessary to enable them to carry out
their functions. as prescribed by igw.

(10 The Assistant Secretary shall engage such personnel andtechnical assistance as may be required to permit Secretarial and
Asbistant Secretary's advisory councils to carry out their functionas prescribed by law.

(c) Subject to regulations of the Assistant Secretary, Presidential
advisory councils are authorized to procure temporary and inter-mittent services of such personnel as are necessary to the extent
authorized by section 3109 of title 5. United States Code, but atrates not to exceed the rate specified at the time of such service for
grade GS-IS in section 5332 of such title.

(d) No employee of an advisory council, appointed and compen-sated pursuant to this section, shall be compensated at a rate inexcess of that which Burl employee would receive if such employeewere appointed subject to the appropriate provisions of title 5,United States Code, regarding appointments L. and compensationwith respect to, the competitive service, except that-

3,11
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(1) executive directors of Presidential advisory councils shallbe compensated at the rate specified fisr employees placed ingrade GS-18 of the General Schedule set forth in section 5332of euch title 5;
(2) executive directors of all other statutory advisor./ councilsshall be compensated at the rate provided for employees ingrade 15 of such General Schedule; and
(3) in accordance with regulatiuns pnimulgated by the Assist-ant Secretary, other employees of advieory councils shall becompensated at such rates as may be necessary to enable such

advisory councils to accomplish timir purposes.
120 use um Reacted April IS, 1970, P.L. 91-230, sec. 401140101, 84 Stat. 171:renumbered Jane 23, 1972, P.L. 92418, ego. 31114111, 86 Stat. 326; amended Await21, 1974, PL. 93-380, sec. 517(4 88 Stat. RS: me also general reference net 17,1978. P.1. 96-88, Nee. 301. 93 Stat. 877.

megnieos or ADVISORY COUNCILS

SEC. 446. (a) Each statutory advisory council shall meet at thecall of the chairman thereofkiut not less than two times each year.Nonstatutory advisory councils shall meet in accordance with regu-lations loromulgated Iry the Crenmissioner.
(b) Minutes of each meeting of each advisory council ehall bekept and shall contain a record of the persona present, a deecrip-

tics of matters discussed and conclusive:a reached, and copies of allreports received, issued, or approved by the advisory council. Theaccuracy of all minutes shall be certified to by the chairman of theadvisory council.
(20 MSC 1233e1 Enacted April 18, 1970, P.L. 91-280, sec. 401(22101, SI Slat In;renumbered June 23. 1972, P.4 92-318. sec. 301tall2, 86 Stat. 326; see she pnm0reference Oct. 17, 1178, 96.118, seg, 301, 33 stmt. 677,

AUDITING AND REVIEW OF ADvIDORY COUNCIL ACTIVMEI

Sec. 447. (a) Bach statutory advisory council shall be subject tosuch general regulations as the Commissioner may pmmulgate re-
specting the governance of statutory advisory councils and shall
keep such records of its activities as will fully disclose the disposi-tion ar any funds which may be at its dispoeal and the nature and
extent of ea activities in carrying out its functions.

(b) The Comptroller General of the United States, or any of hisduly authorized representatives, shall have access, for the purposeof audit and examination, to any books, documents, papers, end
records of each advisory council which is subject to the operation ofthis part.

(20 U S.C. 121130 Enacted April 11 1970, FL 91-230. :Pc. 40Ites10i, 84 Stat.
renumbered June 23, 1972, P1.. 92-318, sec. 301taxli, $6 Stat. 328; amended August
21, 1971. P.L. fr2-3$0. sec_ 517110. 88 Stat. 57:1; sse aim general reference Clet. 17.
1979, P L. 96-85. sec. 301, 98 Stat. 677.

REPORT SY THE COMMISSIONER OF EDUCATION

Sec. 448. ta Not later than June 30 of each calendar year after1970, the Commissioner shall submit, as a part of the Commission-
er's annual report, a report on the activities of the advisory coun-
cils which are subject to this part to the Committee on Labor and

3
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Human Resources of the Senate and the Committee on Education
and Labor of the House of Representatives. Sue% report shall con-
tain, at least, a list of all such advisory councils, the names and
affiliations of their members, a description of the function of each
advisory council, and a statement of the dates of the meetings of
each ..ioch advisory council.

(13) If the Commissioner determines that a statutory advisory
council is not needed or that the functions of twe or more statutory
adviso y councils should be combined, he sh,, if include in the
report a recommendation that such advisory council be abolished
or thi t such functions be combined. Unless there is an objection to
such iction by either the Senate or the House of Representatives
within ninety days after the submission of such report, the Com-
missioner is authorized to abolish such advisory council or combine
the functions or two or more advisory councils as recommended in
such report.

tzo D.SC. 1233g) Enacted April 13, 1970, P.L.. 91-230, sec. 401u0110), 34 Stat. 172;
rentunbered June 23, 1972, Pt. 92-318, aec. 301tas II, MS Stat. SM, anirnded June 15.
1977, P.L. 96-43, arc. IWI, 91 Stat. 219; see elee Sceccel cefrcence Oct. 17, 1979. RI-
96-88, aec . 301, 93 Stat. 677 .

RE1Ars014 TO annex LAWS

Sac. 449. (a) No prceieion of any law establishing, authorizing the
establishment of, or controlling the operation of, an advisory coun-
cil which is not consistent with the provisions of this part shall
apply to any advisory council to which this part applies.

(b) The provisions of subsections (e) and (f) of section 10 of the
Federal Advisory Committee Act shall not apply to Presidential ad-
visory councils (as defined in section 441).

LU us C. 1233h1 Enacted August 21, 1974, Pl. 93-380, Bee. 5011ai, Pl$ Slat E75.

PART EBNFORCEMENTI

IEC. 411. OFFICE Or ADMINISTRATIVE LAWAmen.
(a) The Secretary shall establish in the Department of' Education

an Office of Administrative Law Judges (hereinafter in this part re-
ferred to as the "Office") which shall conduct

(1) recovery of funds hearings pursuant to section 452 of this
Act,

(2) withholding hearings pursuant to section 455 of this Act,
(3) cease and desist hearings pursuant to medion 456 of this

Act, and
(4) other proceedings designated by the Secretary.

(b) The administn.itive law judm (hereinafter "judges") of the
Office shall be a ti nted by the Semtary in amoince with sec-
tion 3105 of title , United States Code.

(c) The judges shall be officers or employees of the Department.
shall meet the requirements imporsed for administrative

law tides pursuant to section 3105 of title o, United States Code.
In c ng among equally qualified candidates for such positions
the Secretary shall give favorable consideration to the candidates'
experience in State or local educational agencies and their knowl-

11 I. lua-297 amended Pan E la read as Wawa
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edge of the workiegs of Federal education programs in such agen-
cies. The Secretary shall designate one of the judges of the Office to
be the chiefjudge.

(d) For the Pureoses of conducting hearings described in subsec-
tion (a), the chief judge shall assign a judge to each case or class of
cases. A judge shall be disqualified in any case in which the judge
has a substantial interest, has been of counsel, is or has been a ma-
terial witness, or is so related to or oninected with any party or
the party's attorney as to make it improper for the judge to be as-
signed to the case.

(e) The judge shall review and may require that evidence be
taken on the sufficiency of the preliminary departmental determi-
nation as set forth in section 452.

(NI The proceedings of the Office shall be conducted according
to such rules as the Se ary shall prescribe by regulation in con-
formance with the rules relating to hearings in title 5, United
State* Code, sections 554, 556, and 557.

(2) The provisions of title 6, United States Cock, section 594, re-
lati. to costs and fees of parties, shall apply to the proceedings
before the Department.

(g)( I) In order to secure a fair, expeditious, and economical reso-
lution of canes and where the judge determines that the discovered
information is likely to elicit relevant information with respect to
an issue in the case, is not sought Primaritr for the PurPoses of
delay or harassment, and would serve the enas ofjustice, the judge
may order a party to

(A) produce relevant documentic
(3) answer written interrogatories that inquire into relevant

matters; and
(C) have depositions taken.

The judge shall set a time limit of 99 days tai the discovery period.
The judge may extend this period for good cause ahown. At the re-
quest of any

or
party, the judge may establiali a specific schedule for

tlw conduct discovery.
(2) In order to carry out the provisions of subsections (f1(1) and

(OD, the judge is authorised to issue subpoenas and apply to the
appropriate court of the United Mites for enforcement of a subpoe-
na. The court may enforce the subpoena as if it pertained to a pro-
ceeding before that court.

(h) The Secretary shall establish a process for the voluntary me-
diation of disputes pending before the Office. The mediator shall be
agreed to by all parties involved in mediation and shall be inde-
pendent of the parties to the dispute. In the mediation of disputes
the Secretary shall consider mitigating circumstances and propor-
tion of harm pursuant to section 453. In accordance with rule 408
of the Federal Rules of Evidence, evidence of conduct or statements
made in remprornise negotiations shall not be admissible in pro-
ceedings before the Office. Mediation shall be limited to 120 days,
except that the mediator may grant extensions of such period.

(i) The Secretary shall employ, assign, or transfer safficient pro-
fessional personnel, including judges of the Office, to ensure that
all matters brought before the Office may be dealt with in a timely
manner.

izo use izo &timed April I, 11518, P.1. 100-297, sec. 3501, 102 Stat. 349.
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SEC. 442. RWIWERY OP FUNDs.
(all) Whenever the Secretary determines that a recipient of a

grant or cooperative agreement under an applicable program must
return hands because the recipient has made an expenditure of
funds that is not allowable under that grant or cooperative agree-
ment, or has otherwise failed to discharge its obligation to account

cretriliy
for ffinds under the grant or cooperative agreement, the

ry shall give the recipient written notice of a preliminary
departmental decision and notify the recipient of its right to have
that decision reviewed by the 0Wm- and of its right to request me-
diation.

(2) In a preliminary departmental deciskm, the Secretary shall
have the burden of stating a prima facie case for the recovery of
funds. The facts to serve as the basis of the preliminary depart-
mental decision may come from an audit report, an investigative
report, a monitoring report, or other evidence. The amount of
funds to be recovered shall be determined on the basis of section
45:3.

(3) For the purpose of paragraph (2), failure by a recipient to
maintsin recorcis required by law, or to allow the Secretary access
to such records, shall constitute a prima facie case.

(bX1) A recipient that has received written notice of a prelimi-
nary deprtmtal decision and that desires to have such decision
revmwed by the Office shall submit to the Office an application for
review not later than 30 days after receipt of notice of the prelimi-
nary departmental decision. The application shall be in the form
and contain the information specified by the Office. As expeditious-
ly as possible, the Office shall return to the Secretary for surh
action as the Secretary considers appropriate any preliminary de-
partmental decision which the Office determines dues not meet the
requirements of subsection (a)(2).

(2) In cases where the _preliminary departmental decision re-
quests a recovery of funds from a State recipient, that State recipi-
ent may not recover funds front an affected local educational
agency unless that State recipient has

(A) transmitted a copy of the preliminary departmental deci-
skm to any affteAed subrecipient mdthin 10 days of the date
that the State recipient in a State administered program
received such written notice; and

IR) consulted with each affected subrecipient to determine
whether the State recipient should submit an application for
rev under paragraph (IL

(3) In any proceeding befbre the Office under this section. the
burden shall be upon the recipient to demonstrate that it should
not be required to return the amount of funds for which recovery is
sought in the preliminary departmental decision under subsection
(a).

Ic) A hearing shall be set 90 days after receipt of a request for
review of a preliminary departmental decision by the Office, except
that such 90-day requirement may be waived at the discretion of
the judge for good cause.

(d) Upon review of a decision of the Office by the Secretary, the
findings of fact by the Office, if supported by substantial evidence,
shall be conclusive. However. the Secretary, for good cause shown,

3 5
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may remand the case to the Office to take further evideme, and

and may its previous action. Such new or modified findings
the Officem74thereupon make new or modified findings of fact

of fact shall likewise be conclusive if supported by substantial
evidence.

(e) Parties to the proceeding shall have 30 days to file a petition
for review of a decision of the administrative law judges with the
Office of the Secretary.

(fI) if a recipient submits a timely application for review of a
prAiminary departmental decision, the Secretary shall take no col-
lection action until the decision of the Office u '='.$.ng the prelimi-
nary Department decision in whole or in part .. final agency
action under subsection (ir.).

(2) If a recipient files a timely wtition for judicial review under
section 458, the Secretary shall take no collection action until judi-
cial review is completed.

(3) The filing of an application for review under miragraph (1) or
a petition for judicial review under paragraph (2) shall not affect
the authority of the Secretary to take any other adverse action
under this part against the recipient.

(g) A decision of the Office regarding the review of a preliminary
departmental decision shall become final agency archon 60 days
after the recipient receives written notice of the decision unless the
Secretary either

( 1 ) modifies or sets aside the decision, in whole or in part, in
which case the decision of the Secretary shall become final
agency action when the recipient receives written notice of the
Secretary's action, or

(2) renuinds the decision to the Office.
(h) The Secretary shall publish decisions that have become final

agency action under subsection (g) in the Federal Register or in an-
other appropriate publication within 60 days.

(i) The amount of a preliminary depertmental decision under
subsection tal for which review has not been requested in accord-
ance with subsection (b), and the amount sustained by a decision of
the Office or the Secretary which becomes final agency action
under subsection tr, may be collected by the Secretary in accord-
ance with chapter 31 of title 31, United States Code.

(PM Notwithstanding any other provision of law, the Secretary
may, subject to the notice requirements of paragraph (2), compro-
mise any preliminary departmental decision under this section
which does not exceed the amount agreed to be returned by more
than $200,000, if the Secretary determines that (A) the collection of
any or all or the amount thereof would not be practical or in the
public interest, and (B) the practice which resulted in the prelimi-
nary departmental decision has been corrected and will not recur.

(2) Not less than 45 days prior to the exercise of the authority to
compromise a preliminary departmental decision pursuant to pare .

graph ilk the Secretary shall publish in the Fetter:II Register f.
notice of intention to do so. The notice shall provide interested per-
sons an opportunity to comment on any prvposed action under this
subsection through the submission of wntten dat4. views, or argu-
ments..

(k) No recipient under an applicable program shall be liable to
return funds which were experWed in a manner not authorized by

3 f;
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law mare than 5 ysere heftily the recipient received written notice
of a preliminary departmental decision.

shall be charged arising from a claim during the
administrative review of the preliminary departmental decision.

U.S.C. 12343) Enacted April 23, 1998, P.L 100-297, atc. 3501, 102 Stat. 949.

SEC 453. MEASURE OF RECOVERY.
(4)111 A recipient determined to have made an unallowable ex-

penditure, or to have otherwise failed to discharge its responsibility
to account properly for funds, shall be required to return funds in
an amount that is proportionate to the extent of the harm its viola-
tion caused to an identifiable Federal interest associated with the
program under which the recipient received the award. Such
amount shall be reduced in whole or in part by an amount that is
proportionate to the extent the mitigating circumstances caused
the violence.

(2) For the purpose of paragraph (1), an identifiable Federal in-
terest includes, but is not limited to, serving only eligible benefici-
aries; providing only authorized services or benefits; complying
with expenditure requirements and conditions (such as set-aside,
excess cost, maintenance of effort, comparability, supplement-not-
supplant, and matching requirements) preserving the integrity of
planning, application, recordkeeping, and reporting requirements;
and maintaining accountability for the use of funds.

(b)(1) When a State or local educational agency is determined to
have made an unallowable expenditure, or to have otherwise failed
to discharge its responsibility to account properly for funds, and
mitigating circumstances exist, as described in paragraph M. the
judge Alan reduce such amount by an amount that is proportionate
to the extent the mitigating circumstances caused the violation.
Furthermore, the judge is authorized to determine that no recovery
is justified when mitigating circumstances warrant. The burden of
demonstrating the existence of mitigating circumstarces shall be
upon the State or local educational agency.

(2) For the purpose of paragraph 11), mitigating circumstances
exist only when it would be unjust to compel the recovery of funds
because the State or local educational agency

(A) actually and reasonably relied upon erroneous written
guidance provided by the Department;

(B) made an expenditure or engaged in a practice after
(i) the State or local educational agency submitted to the

Secretary, in good faith, a written requeit for guidance
with respect to the expenditure or practice at issue, and

lii) a Department official did not respond within 9,0 days
of receipt by the Department of such request; or

(C) actually and reasonably relied upon a judicial decree
issued to the recipient.

(3) A written request far guidance as described in paragraph (2)
sent by certified mail (return receipt requested) shall be conclusive
proof of receipt by the Department.

(4) If the Secretary responds to a written request for guidance de-
scribed in paragraph (2)(13) more than 90 days after its receipt, the
State or local educational agency that submitted the request shall
comply with the guidance received at the earliest practicable time.

29 Man EDUCATION NOMA= ACT Sec. 455

(5) In order to demonstrate the existence of the mitigating cir-
cumstances described in paragraph (2)(13), the State or los:al educe.
Uonal agency shall demonetrate that

(A) the written request for guidaim accurately described the
proposed expenditure or practice and included the facts necm-
sary for a determinsnion of its UV; and

(B) the written request for ; contained a certification
by the chief /egad officer of . State educational agency that
such officer had examined the proposed expenditure or prac-
tice and believed the proposed expenditure or practice was per-
missible under then anplicable State and Federal law; and

(C) the State or local educational agency reasonably believed
that the proposed expenditure or prutice was permissible
under then applicable State and Federal law.

(6) The Secretary shall disseminate to State educational ageneies
responses to written requests for guidance. described in mgraph
(A:at reflect significant interpretations of e law or

(c) The Secretary shall periodically review the written requests
for guidance submitted under this section to determine the need
for new or supplementary regulatory or other guidance under
applicable programs.

120 U.S.C. 1234b) Enacted April 28, 1988, Pl. 100-297. tee 9501, 102 Stat. 349.

MEC. 431. REMEDIES FOE EXISTING VIOLATION&
(a) Whenever the Secretary has reason to believe that any recipi-

ent of funds under any applicable program is failing to complrusliludt
stantially with any requirement of law applicable to such
the Secretary may

(1 ) withhold further payments under that program, as
authorized by section 455;

(2) issue a complaint to compel compliance through a cease
and desist order of the Office, as authorized by section 456;

(3) enter into a compliance agreement with a recipient to
bring it into compliance, as authorized by section 457; or

(4) take any other action authorized by law with respect to
the recipient,

(hi Any action, or failure to take action, by the Secretary under
this section shall not preclude the Secretary from seeking a recov-
ery of funds under section

120 Mae 1234c) Enacted April 28, 19VS, Pi. 100-297. sec. 3501, 102 Stat. 349.

SEC. 435. WITHHOL)ING.
(a) In accordance with section 454, the Secretary may withhold

from a recipient, in whole or in part, Nether payments (including
payments for administrative costs) under an applicable program.

(b) Before withholding payments, the Secretary shall notify the
recipient, in writing, of

(1) the intent to withhold payments;
(2 the factual and legal basis for the Secretary's belief that

the recipient has failed to comply substantially with a require-
ment of law; and

(3) an opportunity for a hearing to be held on a date at least
30 days after the notification has been sent to the recipient.

3, S
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(c) The hearing shall be held before the Cffice and shall be con-
ducted in accordance with the rules prescribed pursuant to subsec-
tions (f) and (g) of sectbn 451 cd* this Art.

(d) Pending the outcome d' any kering under this section, the
Secretary may suspend paymeasts :six recipient, suspend the au-
thority of the rodpiene to oblipte Fe&r& funtb, or both, after
such reciphint has been given reasonalAe notice and an opportunity
to show cause why figure payments or authority to obligate Feder-
al funds should not be sum:ended.

(e) Upon review of a decieion of the Office by the Seatlitte
findings of fact by the Office, if Barretel:117bY substantial
shall be conclusive. However, the , for good cause shown,
may remand the case to the Office to take further evidence, and
the Office thereupon make new or modified findings of fact
and may ". its previous action. Such new or modified findings
of fact shall likewise be cmiclusive if supported by substantial
evidence.

(f) The decision of the Office in any hearing under this section
shall become final agents., action 60 days after the recipient re-
ceives written notice of the decision unless the Secretary either

(I) modifies tr sets aside the decision, in whole or in part, in
which case the deckion of the Secretary shall become final
agency action when the recipient receives written notice of the
Secretary's action; or

(2) remands the thmision of the Office.
t20 U.S.C. 1234d1 Enacted Awn 2/3. INK P.L. 100-297, see. 3501. 102 Stat. 349.

SEC. MA CLASS AND DEBUT ORDERS.
(a) In accordance with mil= 454, the Secretary may issue to a

recipient under an applicable program a complaint which
( 1 ) describes the factual and legal basis for the Secretary's

belief that the recipient is failing to comply substantially with
a requirement of law; and

(2) contains a notice of a hearing to be held belbre the Office
on a date at let St 30 days after the service of the comOaint.

(b) The recipient upon which a complaint has been m-m-d shall
have the right to appear before the Office on the date specified and
to show cause why an order should not be entered by the Office
requiring the recipient to cease and desist from the violation of law
chargI m the complaint.

(e) The testimony in any hearing held under this section shall be
reduced to writing and filed with the Office. If upon that hearing
the Office is of the opinion that the recipient is in violation of any
requirement or law as charged in the complaint, the Office shall

(1) make a report in writing stating its findings of fact; and
(2) issue to the recipient an order requiring the recipient to

cease and issist from the practice, policy, or procedure which
resulted in the violation.

(d) The report and order of the Office untie his section shall
become the final agency action when the recipient receives the
report and order.

(e* The Secretary may enforce a final order of the Office under
this section which becomes final agency action by

ICI KNEW EDWATION PROVISARIS ACT Se& 411

(I) withholding from the recipient any portion of the amount
payable to it, includim the amount payable for administrative
costs, under the applicable program; or

(2) certiering the facts to the Attontey General who shall
cause an appropriate proceeding to be brought file w.he enforce-
ment of the order.

cio U.S.C. 111344) Enacted April U. INK P.L. 190-291. sec. 3501. 102 Stat. NS

SEC. 437. COBIPLIANCS AGHERAIIINTS.
(a) In accordance with section 454, the Secretary may enter into

a come.hance agreement with a recipient under an applicable pro-
gram. Tba Purpom of any compliance agreement under this section
shall be to bring the redplent into fkill compliance with the appli-
cable requirements of law as soon as feasible and not to excuse or

re atrxif Before entering into a compliance agreement with a recipi-
past violaticate of atadt requirements.

ent, the Secretary shall hold a hearing at which the recipient, af-
fected students and parents or their representative% and other in-
terested parties are invited to participate. The recipiamt shall have
the burden of penatading the Secretary that full compliance with
the applicable requirements of law is not feasible until a future
date.

(2) If the Secretary determine% on tim basis of all the evidence
ted, that fitll compliance is genuinely not feasible until a

future date, the Secretary shall make written findings to that
effect umi shall publish those findings, along with the substance of
any compliance agreement, in the Federal Register.

(c) A compliance agreement under this section shall contain
(1) an expinition date not later than $ years from the date of

the written findings under subsection (b)(2), by which the recip-
ient shall be in ftill compliance with the applicable require-
ments of law, and

(2) those terms and conditions with which the recipient must
comply until it is in full compliance.

id) fc a recipient fails to comply with the terms and cceiditions of
a compliance agreement under thi section, the Secretary may con-
sider that compliance agreement to be no longer in effect, and the
Secretary may take any action authorized by law with respect to
the recipient..

420 U.S.C. 12340 Enacted April 25. 1983, P.L. 100-297. see. 3501. 102 Stat. 349.

SEC 45S. JUDICIAL REVISW.
(a) Any recipient of funds under an applicable pnmm that

wouhi be adversely affected by a final agency action under section
452, 455, or 456 of this Act, and any State entitled to receive funds
under a Program described in section 435(a) of this title whose ap-
plication has been disapproved by the Secretary, shall be entitled
to judicial review of such action in accordance with the provisions
of this section. The Secretary may not take any actilon on the basis
of a final agency action until judicial review is completed.

lb) A recipieet that desires judicial review of an action deecribed
in subsection (a) shall, within 60 days of that action, file with the
United States Court of Appeals for the circuit in which that
recipient is located, a petition for review of such action. A copy of
the petition shall be transmitted by the clerk of the court to the
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organhation-wide. An activity is not
organisasion-Wide If it is limited to one
activity. one =Wettest of the grant-
es one subject, one phase of oper-
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Mt The term includes the cost of
perforating genies hmetion, such as
asasunteng, payroll preparation, or
personnel management, that is nor-
many at the grantee's level ens if the
function is Pay:death heated dee'
where for convenience or better man-
agement.

(c) The term does not Include **-
praetor= for:

(I) The governing body of the grana-

it) Compessation of the chief od-
ministrathe officer of the wanks

CatopensallOn of the chief ad-
osbnatrathre officer at any component
of the grantee: and

(4) Operation of the immediate of-
fices of Owe officers.
taathortty: 20 U.S.C. ilitle-ataX1O

§ 75,00

nen Othw 'spathe=
tai As used in i 15.944, wean det-

peldlirlier atoms the grantees total
eipenditures for ita !odorant and
non-federally-funded actIvities In the
most recent year for which data me
available.

(14 The term does net include:
(1) Admtnigtrative charges deter-

stained under I *MS;
02 Pined charges determined mkt
94.503ft
(3) Capital atellar
(4) Debt service;
(il) Pines and penaltime

Contlogeneieg and
C7) Elation expenses. However. the

term dote include election experases
that result from elections required be
a program statute.
(Authority to CAC. 113ls-Stset

111113118 Was the notirted Wheat cost
rola.

40 Under the Propane referenced
in I 15i62. the madmen amount of
indirect costa under a grant I. deter-
mined by the following formula:
Indirect coati (Indians cost Ms) (Total

direct oasts of tbe grant nsistiss any cone
for capito) outiay. debt gentile. Dr election
Menses unless the election le rmilihed br
a program rsistater

(b) If a grantee uses an indirect cost
rate, the adniinistrative and fixed
charges covered by that rate must be
excluded by the grantee from the
direct costs it charges to the grant.
(Authority: 20 U.S.C. 1221e-311041)i

174.514 Mal gimps.
As used in 415464. -fixed charges"

mesas contributions of the grentee ta:
to) Relistment. including Mate.

eminty. or local ertirement fund-.
filecial Security. and pension pay-
ments

thaemnioement compessation
payments

Cc) Prentirti. linti*Wee- health, and
nabillky Inman= and

(d) All similar costs normally consid-
ered to be employee fringe benefits.
authority: 10 U.S.C. 1221e-Siae1»
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Cunneen=
Oloss-aeressecs. see 34 CPR Pert 74.

Gutman PProeurement Standards.

I MOO Use of s avast for mistetraetiom
purpose at ft I4401.711418.

Sections 71401-16.415 Maas he
(a) nn applicant that requests funds

for construction: and
it» A grantee whose grant Includes

'undo for construction.

idielooray: 20 U.S.C. inia.3isx1»

Min Appliesers assesoment of semi-
ronmesilai impact.

An applicant shall include with its
application its assessment of the
ImPact (4 the proposed construction
on the quality of the environment in
accordance with Election 1020 x C) of
the Nation& Environmental Poi*,
Act el 1949 and Executive Order 11414
(34 FR 4247).

(Autecritr 42 U.S.C. 43391119(0)

f 76402 Presernidoa of historic sites
must be described is ihe B0008001-

iso An applicant shall describe in its
aneliestion the relationship of the
proposed construction to and probable
effect on ar IitJ1Ct, site, building.
structure, or obi= that he

(I) included In the Notional Register
of Historic Places or

(2) Meth* under criteria Louth
lished by the Setretery of Interior far
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those program&
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75.60 SWAMI determine eligibility and
Whether autoroute are made.

Mil A State dtatributes funds by formula
or competition.

Sapid a Oro Apogee to Door

gran Puss sae Arnscanotto
76-100 Effect of this submit
78.101 The general State application.
78.102 Definition of -State piste for Rat

76.
78.103 Three-year State Plans-
76.104 A State shall include certain certifi-

cations in Oa Stale plan.
76-106 State documents are public informa-

non.

Comm:mem GIANT Arm:caucus rim
Insouts Mims

76.125 What is the wpm of these regula-
tions?

76.128 What regulations apply to the con-
solidated Pant APPIICALIOns for insular
areas?

78.127 What are the purposes of a consoli-
dated grant!

76- 128 What is * consolideted grant?
76.129 Row does a consolidated trent

work?
76.1110 How amcomondated grants made?
78.131 How does an instgar area apply tor

a consolidated grant?
16.132 Whet arisurames must be in a con-

solidated want application/
76.133 What is the reallocation authorfty?
76.134 Whitt is the relationship between

consolidated and non-consolidated
manta?

78135 Arr there an, requirements tor
moiching funds?

'lit ISO Under whvi Peri:ram may consoli-
dated grant funds be spent?

76.137 How may carerover funds be used
under the consolidated grant aPPlica-
ton?

Astionnuarrs
70.140 Amendments to a Stale plan.
76.141 An amendment requires the same

procedures as the document being
amended.

74.143 An amendment is approved on the
same Dna as the document being
amended.
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75.532 Use of funds for religion prohibited.
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struction.
78.534 Use of tuition and fees restricted.

Brozencr COAT RAM

TeLsoo °enrol indirect cost rate& erneF
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tions. State pion, and applications.
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or superviees each project.

Past 76

78.702 Phoal control and load ACISSOLUSS
procedure&

78.703 When a Slate moy begin to obligate
fund&

78.704 When certain subgrantees may
begin to obligate funds.

76.705 Funds may be obligated during a
"carryover pertod."

75.706 Obligations made donne a carry-
over pertod are subject to current rat-
utak remarlo ng'. and itiodicationo

76-707 When obligattans are made.

Raman
78.710 Pinancial and performanoe reports

by s State.
76.723 A subtrantee mites reports re-

quired bi the State.

Ramage
76-730 Records related to grant funds.
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76.714 Record retention period.
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76.740 Protection ol and accesaildlity to
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11.780 More then one program may moist a

single activity.
78.761 Anima) funcb may pay 100 percent.

of cost
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78.770 A State shall perform certain duties
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plicants to apply.

75.773 Other responsibilitles of the State.
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76-780 A State shall adopt complaint PM*
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76-781 Minimum complaint procedures.
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file a complaint.
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subgranices opportunity for a hearing.
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75500 Waiver rd regulations prohibited.
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noted.

Swam 43 PR 22517. Apr. 3, 1980, unless
otherwise noted. Redesignated at 45 PR
77388. Nov. 21. 1980.
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34 CPR Subtitle A (7-140 Wen)

fedepeet A--Henend
ELIGislUTT FOR A ORA= Olt ignagagaT

7160 Stateles determine eligibility sad
whether setigiaran we mods

(lt) Under a Program covered by this
part, the Secretary makes a grant:

( 1) To the State agency designated
by the authorizing statute for the pro-
gram or

(2) To the Mate seance designated
by the Mate M accordance with the
authorizingstatute.

tea llie authorbdng statute deter-
udnes the extent to which & Stide
may:

(1) Use grant funds directly: and
(2) Make subgrants to eligible appli-

cants
(c) The regulations in Part 76 on

tubgrants aPPly to Program only if
subgrants are authorized under that
program.

id) The authorizing statute deter-
mines the eligibility of an entakant
for a subgrant.
(Authority: 20 U.S.C. 1221e-3ton 1), 3831(5).
2974ttin
145 PR 22517. Apr. 2. 1980. Redesignated at
45 PR 77388, Nov. 21, 1980, end amended at
52 FR 27804, July 24, 1981: 54 FR 21770
May 19. 19892

I 7841 A Rate distribetes feeds by for.
maim or cuumetitilm.

II a Program statute authorizes a
State to make subgrants, the statute:

(a) Requires the State to use a for-
mula to distribute funds:

(b) Glees the State discretion to
select subgrantece through a comPeti-
lion among the applicants or through
some other procedure; or

(e) Allows some combination of

these procedures.
(Autharity: 20 U.S.C. 1221e-3(a)(1). 2931(s).
2974(10
145 int 22517. Apr. 3, 1980. Redesignated at
45 FR 77380 Nov. 21, 1980. and amended at
54 FR 21775, May 19, 1989)

Recitnavions Tuas Arm TO Seals-
Azonmezzazo FNMA=

1711 Programs to whirls Pwt 76 applies
tat The regulations in Part 76 anPlY

to each Mateedministered program of
the I/ pertinent.

nit If a State formula grant program
does not have implementing regula-
tions. the Secretar9 imPlements the
Program under the authorizing statute
and, to the extent consistent with the
authorizing statute, under the General
Educstion Provisions Act and the reg-
ulatiom in this part. Por the purposes
of this part, the term "State formula
grant Program" means a program
whose authorizing statute or imple-
menting rellUlatiOns provide a formula
for allocatine ProlPsm funds among
eligible States.
(Authority: 29 U.S.C. 1221e-3(ag1). 2831(it).
2974(b), and 3474)
(45 FR 22517. Apr. 3, 1980. Redesignated at
45 FR 77380 Nov. 21, 1980, and amended at
45 FR 84059, Dec. 33, 1980 41 FR 52356.
Nov. 19. 1982 50 FR 29330, July 18, 1985: 50
PR 32684, Amt. 13, 1985: 110 FR 43545. Oct.
25, 1985; 61 FR 35583. Oct. 8. lintik 52 FR
21804. July 24, 1987: 54 FR 31778, Blay 19,
1980 55 PR 14810 Apr. la. 1990)

974.2 Eseeptioas in program regulations
to Part 78.

If a program has regulations thac
are not consistent with Part 78. th:
implementing regulation; for that pro-
grain identify the sections of Part 76
that do not apply.
(Authoritr 20 U.S.C. 1221e4(a)(1). 2831(s),
2974(te))

145 FR 32517, Apr. 3, 1980. Redesignated a
45 PR 17388. Nos. 31. 1980, end amended at
54 FR 21778.May 19. 19891

763 ED general pont fenulatioas apply
to these programs.

The ED general grant regulations in
34 CFR Part, 74 apply to the Programs
covered by this part. To find sublects
covered under 34 CPR Part 74, look in
the tabie of contents at the beginning
of 34 CPR Part 74.
(Authority: 20 U.S.C. 1221e-3(agli)

214
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Subpart 111-11aw a Rios *OW for
a Omit

SWAMI PLIges sen Aretscemons

1 MO Met of Me subpart.
This subpart establishes general re-

quirements that, a State must meet to
apply for a grant nnder a mogram cov-
ered by this part. Additional require-
ments are in the authorizing statute
and the implementing reguistions for
the Prodram.

(Authority: 20 U.S.C.
£12 PR 271104. Ady 24. 1937)

178.101 The gamut State appileatico.
A State that makes submants to

local educational agencies under a pro-
yam subject to this part alien have on
file with the Secretary general appli-
cation that meets the requirements of
Section 436 of the General Education
Provisions Act.

(Authority: 20 U.S.C. 1232di
(52 FR 211104. July 24, 1987)

571102 Daksition at "State plan" far
Part 76.

As used in this part, ie,tate plan"
means any of the following docu-
ments:

(a) Compensatory education- The
application under Section 162 of Title
I of the Elementarv and Secondary
Education Act.

(b) Migrant children. The applies
tion under Sections 141-143 of the Ele-
mentary and Secondary Education
Aci.

(o) Basic skill& The agreement
under Title II-13 of the Elementary
and Seawdary Education Act.

td) Library resowees. The State plan
under Title U of the Elementary and
Secondary Education Act (as in effect
on Sept. 30, 1978).

(el Innovative projects; Guidance
and Counseling. The State plan under
Title III of the Elementary and Sec-
ondary Education Act las In effect on
Sept. 30, 1978).

(f) Educational Improvement. Re-
sources, and Support. The State plan
under Title IV of the Elementary and
Secondary Education Act.

40-1491 0-90--11
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(g) Elate educational agencies. The
State plan under Title V-11 of the Ele-
mentary and Secondary Mention
Aet.

th) Stale eche:stigma agencies. The
aPPileation under Tit* V-A of the Eke-
mentary and Secandary Education Act
tas in effect September 30, 1010D.

(1) Community schook The State
plan under Title VIII of the Elements-
ry aid Secondary Ednestion Act.

CO Ogled and talented children. The
eptilicaticei under Section 904(bX1) of
Title IX of the Elementary and Sec-
insciary Educatice Act.

Ott Academie setisfeets The State
plan under Title IH-A of the National
Defense Education Act,

(I) Handicapped children. The State
plan under Part 13 of the Education of
the Handicapped Act.

Cm) Handicapped children. The OP-
plication under Section 619 of the
Education of the Handicapped Act.

the Vocational education. The
annual program plan and the annual
accountability report wider Part A of
Title I of the Vocational Education
Act.

(o) Career education. The State plan
under Section 7 of the Career Educa-
tion Incentive Act

(pi Adult education. The State plan
under the Adult Education Act.

(s) Community service& The State
plan under Title I of the Higher Mu-
MOM Act.

tr) State student incentive grants
The application under Section 415C of
the Higher Education Act.

is) Educational infOrmation centers.
The State plan under Section 41813 of
the Higher Education Act.

(t) Incentive grants for State student
financir: asislance training. The ap-
plication under Section 493C of the
Higher Education Act.

Cu) Postsecondary commiseions. The
application for intrastate planning
under Section 1203(a) of the Higher
Education Act.

ter Libraries. The basic State plan a
long-range PrOgrant. and SD annual
Program under the Library Services
and Construction Act.

tw) State equatisation. The applica-
tion under Section 842 of the Educa-
tion Amendments of 1974.
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(JO Client Assistance Program. The
written request for assistance under
section 112 of the Rehabilitation Act
of 1973. as amended.

(y) Removal of Architectural Bar.
riers to the Handicapped. The angles-
non under Section 601 of the Educa-
tion of the Handicapped Act

(a) Smerpency Immigrant Educa-
tion. The aPPlication wider the Emer-
gency Immigrant Education Program.

(a) Math-science programs. The
State application under Section 209 of
Title II of the Education for Economic
Security Act.

(lib) Programs that do not have regu-
lation,. If a State-administered pro-
gram does not have implementing reg-
ulations, the documents that the au-
thorizing statute for the program re-
quires a State to submit to receive a
grant.

(cc) Carl D, Perkins Selsolarvhip Pro-
gram. The application under Section
543 of the Higher Education Act.
cAuthorttr. 20 U.S.C. 1221e-Stag 1 ti
145 FR 22517, Apr. 3, 1880. Redesignated at
45 FR rasa. Nov. 21. 1980. and amended at
45 FR 34060, Dec. 22. 19114fi 50 PR 9902, Mar.
12, 19115; 50 FR 28330. July 18. 1986: 50 FR
32584. Aug. 13, 1985: 50 FR 33168. Aug. 18.
1985: DO FR 43545. Oct. 25, 1985: 51 FR
35583, Oct. 6, 1988: 52 FR 27804. July 24,
19813

076.103 Three-year State plan&
(a) Beginning no later than fiscal

Year 1981. each State plan will be ef-
fective for a period of three fiscal
years. unless the program regulations
Provide for a longer effective period.

(b) If the Secretary determines that
the three-year State plans under a
Program should be submitted hy the
States on a staggered schedule. the
Secretary may require groups of
States to submit or resubmit their
Plain in different years.

(e) This section does not apply to;
(I) The annual acmuntability report

under Part A of Title I of the Voca-
tional Education Act;

(2) The annual programs under the
Library Services and Constniction Act;

(3) The appikation under Sections
141-143 of the Elementary and Sec-
ondary Education Act; and
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(4) The State application under Sec-
tion 209 of Title 11 of the Education
for Economic Security Aet.

td) A State may sulnnit an annual
State plan under the Vocational Edu-
cation Act. If a State submits an
annual plan under that Program, this
section does not applY hi that Plan-

Nam This section is based on a provision
In the general Education Prevlidells Act
iOEPAL Section 427 of the Department of
Education Organization Act (13E0AL 20
U.S.0 3487, provides that except to the
estent inconsistent with tiw DEOA, the

EPA "shall apply to functions transferred
bY this Act to the extent aPolleable on the
day preceding the effeetrie date of this
AcL" Although standardized nomenclature
is used in this section to reflect thecreation
Of the DePartment of Education, there 04 no
intent to extend the coverage of the OEPA
beyond that authorised under Section 427

or other applicable InVi.
(Authority: 20 U.S.C. 1231gtan
145 FR 22517, Apr. 3. IMO. Redesignated at
45 FR 77368. Nov. 21. 1980, and amended id
45 FR 88298, Dec. 30, 1980. 50 PR 43545,
OcL 25. 1985)

74.104 A State shall Include certain cer.
Vacations In ha State plan.

(a) A State shall include the follow-
ing certifications *nth State plan:

(i) That the plan is submitted by
the State agency that is eligible to
submit the plan.

(2) That the State agency has au-
thority under S' ate law to perform
the functions of the State under the
program.

(3) That the State legally may carry
out each provision of the plan.

(4.3 That all provisions of the plan
are consistent with State law.

(5) That a State officer, specified by
title in the certification, has authority
under State law to recehe. hold, and
disburse Federal funds made available
under the plan.

(6) That the State officer who sub-
mits the plan, specified by title in the
certification, has authority to submit
the plan.

(l) That the agency that submits the
plan has adopted or otherwise formal-
ly approved the plan,

(8) That the plan is the basis for
State operation and administration of

the Program.
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(Authority: 20 U.S.C. 1221e-300i 1

70,106 Siate documents am public Infor.
motion.

A State shall make the following
documents available for public inspee.
Lion:

(a) All State plans and related offi-
cial materials.

lb) All approved subgrant applies-
tons.

;c) All documents that the Secretary
transmits to the State regarding a pro-
gram
(Authority: 20 U.S.C. 1221e-34all1i)

rt)31BOLIDATZD GRANT An:unman roe
hisman Aseas

summer Title V. Pub. L 90-134, 91
Stat. 1159 (48 U.S.C. 1469a3.

MRS
76.125 What is tbe purpose of awe leg-

solutions?

Cat Sections 74.125 through 74.137 cd
this part contain requirements for the
submission of an application by an In-
sular Area for the consolidation of two
or more grants under the programs
listed in paragraph (c) of this section.

(b) Par the purpose of §, 79.124-
78.07 of this part the term "Insular
Area" means the Virgin Islands.
Guam American Samoa, the Trust
Territory of the Pacific Islands, or the
Commonwealth af the Northern Mari-
ana Islands.

ec) The Secretary may make an
annual consolidated grant to assist an
Insular Area in carrying out one or
more of the following Program
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145 PR 1433 Apr.32 ij

S 7t132 How does $ tal1 p

(a) An Imutar Ares shall use the
tunde ft receive under a _______
grant to entry out.. In fIn jurbdfctico
one a, more of the prcgr Included
Inthegrant.

£'zenpfr A IMI O wpfla furs
eoJ,eolof V1171 under the

uest14n Act, the epeped Treschool
and &ho& uIneeathe Oren
the AZ& -I'-I Aet and that Ute men
of the aUoeaUus under thou premuner
$ios.coo. Ouaec ip cheese to allisale thh
$7O0%O 'g aS of the premoan &i'l

unde? the three AHnuallve-
Zr. may cheese iO slicrete the entire
$7O0O0O to ene a lou of the psvasm for
eto. the Adelt A Prar
(b) An Insular Area shin cemply

with the atatuipry and regulatory re-
qulrumanto that apply to each pie-
vam under which funds fr the .

ecUdated rant are ep

4vm tilel Amudma
un'u prt of the bade mater a ebwt41wd
pajit fur the sate i under th
Adu* Rthenlfon Ae Amacan need
set ,vba*5 to the 8.cietnry a State phi
that Iequtrsi poUates end procedwOs to
entwe all atudenta equal aesem to adult
educaUws prmen. However, in eszrytha
out Rio am. Areeflesa Semoa mint
meet sod be able to demoimlast. compliance
u$th this equal ouces TrqulremenL

tAuthoefty 45 U.S.C. 14)
*
147 PR 17421, Apr. 22, 15823

7.131

IAuthcrflp 48 U.S.C. 2445a)

147 PR 17431. Apr. 22, 11523

71.131 How does us l-ular was apiy
fur a cuo"dp&1d punt?

(a) An Insular Ares that dndre to
apply for a pant censolldating two or
more iMed In 7$.l25(e)
sbafl aubmft to the Secretary in appu-

(1) ctsha the anurinoes In

(5) Maeta the app31ebI4nn fequ'e..
meats In paragraph Ic) 01 thIs section.
(b) Th isi s4nta of en

that centains these reqidremants and
£205E'IflCOs take the puce Of $ iepa-
rate State plan or other elmUar docu-
meat required by this rert or by the
authorizing statutes and regulations
S or programs Included In the ce'o11-
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Min Restricted indirect Mod teillPrO
pams unwed.

If a State or a subs/antes decides to
charm indirect costs to a program
that has a statutory requirement gm-
Minns the use a Federal funds to
supplant sam-Federal funds, the State
or submantee shall use a restricted in-
direct cost rate computed under 34
CFR 75364411.061,
(Authoray: 20 tt.S.0 1221.-3(s)(1) 2831(o).
2074(13))

155 PR 14810, Apr. 18. 1222)

Communes
MAW Coordination wait ether acad.

lies.
(a) A State and a subgrantee

to the extent possible. eoordinate each
of its projects with other activities
that are in the same geographic area
served by the project and that serve
similar purposes and target gr0898

(ts) A Stott and a subgrantee whose
project includes acttvities to improve
the basic skills of children, youth. or
adults shall, to the extent pomible. co-
ordinate its project with other basic
skills activities that are In the mme
geographic area served by the project.

(e) For the purposes of this Bunion.
"basic skills" means reading. mathe-
matt cs. and effective communication.
both written and oral.

id) The State or subgrantee shall
continue its coordination during the
period that it carries out the project.
authority: 10 U.S.C. 1221e-3iaa1X 2890)

1 MASI Methods of coordhation.
Depending on the objectives and re-

quirements of a project, a grantee
shall wie one or more of the following
methods of coordination:

(a) Planning the project with organi-
sations and individuals who have simi-
lar objectives or concerns.

(in Sharing information. facilities.
staff, services, or other resources.

Engaging in Joint activities such
es instruction. needs assessment eval-
uation. monitoring technical assist-
ance, or staff training-

itt) Ming the grant or subgrant
funds so as not to duplicate or coun-
teract the effects of funds used under
other program&
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(e) Using the great or savant
funds to iiteraMe the impact of funds
made available under other programs.
(Authority: 30 U.S.C. 1221e-34011n

71VALttalltra

II MAN Federal midualleacoegerstlea
by a panics

A grantee shall cooperate in Ira
evaluation of the program by the Sec-
retary.
(Authority: 20 U.S.C. nage. 1231a. 12111(e)
3414)

145 Pit 56298. Dec.39, 1980)

linen Federal emlastionsatisning
mdament for Stem or atemsatee res1.
maim.

If a State or a subgrantee cooperates
in a Federal evaluation of a program.
the Secretary may ALatermine that the
State or subgranne meets the endue-
lion requirements of the program.
(Authority: 20 U.S.C. 1220c 1831a)

Coverage:roe

1176400 Where to find constructien
tattoo&

(a) A State or a subgrantee that re-
quests Program funds for construction.
or whose grant or subgrant includes
funds for coma:palm shall meson
with the rules on construction that
apply to applicants and grantees
under 34 CFR 76.800411.615.

(b) The State shall perfonn the
functions that the Becretary performs
under it 73.602 (Preservation of his-
toric sites) and 75.605 (Apprca al of
drawings and specifications) of this
title.

(c) The State shall provide to the
Secretary the information required
under 34 CFR 76.002(0.) (PreservatIon
of historic sites).
(AuthOrty 29 U.S.C. 12210-3(aXl) 28111(a).
2974(b))

145 FR 23317, dm. 3, 1230. Redesignated at
45 PR 41368. Nev. 21, 1960. and amended at
46 PR MM. Dee. 30. 19M1
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PaMettnimMOR or Struteans Zwaotzarr
us Parma &soots

MAW Privies eelembe WPM a
01171.1151-71k141.

(a) Under sense megrim& the au-
thorizing statute requires that a State
and its submarines provide for partici-
pation by students enrolled in private
achoola. Sections te.631-76.1362 apply
to those pregrama and provide rules
for that participation. These sections
do not affect the authority of the
State or a subgrantee to enter into a
contract with a private party.

(b) If any other rules for participa-
tion of students enrolled in private
schools apply under $ particular pro-
grans, they ere in the authorising slat-
ute or implementing regulations for
that program.
(Authority: 20 U.S.C. 1231.-31ax111.

Norm goose program statutes authorise
the Secretaryunder cestain groom.
stanomte provide benefits directly to psi.
vote school student& Those "bypass" Provi-
sionswhere they 1401Y-4re haVinnented
in the individual program regulations.

O 76.551 Respeneibillty of a Slate and a
subgrantee.

(axi) A suinitentee shall provide
students enrolled in private schools
with a genuine opportunity for equita-
ble participation in acecedance with
the requirements in HI 76.632-73.662
and in the authorizing statute and im-
plementing regulations for a premium

(2) The subgrantee shall provide
that opportunity to participate in a
manner that is consistent with the
number of eligible private school stu-
dents and their needs.

(3) The subgrantce shall maintain
continuing administrative direction
anct control over funds and property
that benefit students enrolled Izr pri-
vate schools.

hut) A State shall ensure that each
subgrantee comedies with the require-
meats in 5476.861-78.1132.

(2) If a State carries out a project di-
rectly. it shall comPlY with these re
quirements as lf it were a sabgrantee.
(Authority: 29 U.S.C. 1221e-31oxIn

f MAU

I InA52 Consultalos with representatives
of private school students.

(a) An applicant for a savant shall
ansult with appropriate representa-
tives of students muelled In 'private
schools during an phases of the devel-
opment and design of the project cov-
ered by the applicatton. Including con-
sideration of:

(I) Which children will receive bene-
Ms untar the project;

(2) How the children's needs will be
bleating*

(3) What banana will be provide*
(4) How the benefits will be mini-

act and
(6) How the prOject will be evaluat-

ed.
(b) A subgrantee shall moult with

appropriate representatives of stu-
dents availed in private schools
before the submerge/0 snakes any deci-
sion that affects the oPportunities of
those students to participate in the
project.

CO The eindicant or subgrantee shall
give the agmopriate representatives a
genuine consorts:WU to =prim then
view regarding each matter subJect to
the consultation requirements in this
section.

tAnthoritr: 20 U.S.C. 1221114(,181n

76.652 Needs, musk, of lauded& and
types of sank's.

A subgrantee shill determine the
following matters on a basis compara-
ble to that used by the subgrantee in
providing for participation of public
school studenta

(a) The needs of students enrolled in
private scholia.

(b) The number of those students
who will participate in a woad.

(e) The beneftts that the subgrarttee
will provide under the program to
those student&
authosity: 20 1221w4los lit

176144 Ronollts for private school Au.
dents

(a) Coskparabk beiseils. The pro-
gram benefits that a subgrantee pro-
vides for students emptied in private
schools must be comparable in quality,
scope, and opportunity for participa-
non to the program benefits that the
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76.453

subereatee provides for students en-
rolled in public schools

(h) Sew Besente If a mberentee
meti funds under a prosram for public
school students in a particular attend-
ance eres or gra* or age level, the
subgrantee shall imp_ 44Wtable
portunities fee participation by stu-
dents enrolled in private schools whte

(1) Have the same needs as the
public school students to be served;
and

(2) Are in that group, attendance
area, or age or grade level.

(r) Merest benefits If the needs of
students enrolled in private wheels
are different from the needs of stu-
dents enrolled in public schools, a sub-
grantee shall mavide Proems benefits
for the private school students that
are different from the benefits the
subgrantee provides for the public
school students.
(Authority: 20 VAC tictie-Stax

MOS Level of espeediturn for dedents
enrolled in wives, schools.

(*) &Meet to ParagraPh (1)) of Ms
section, a subgrantee sten spend *At
game averege amount of program
funds on:

(I) A student enrolled in a private
school who receives benefits under the
program; end

12) A student enrolled In a public
school who receives benefits under the
program.

(b) The subsrantee shall spend a dif-
ferent average amount on program
benefits for students enrolled in pri-
vate schools if the average cost of
meeting the needs of those students Is
different from the average cost of
meeting the needs of students enrolled
in public schools.
Authority: 20 U.S.C. 1221e-2(ax 1»

78.556 toroseletion hi an applkstion tor
sebstion-

An applicant for a suherant shall In-
clude the following information in its
application:

(s) A descriPtion of how the WWI-
cant will meet the Federal require-
ments for participation af students en-
rolled in private schools.

(b) The number of students enrolled
in private schools who have been idea-
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tilled as eligible to benefits under the
Program.

(c) The number of students enrolled
in private schools who will receive ben-
efits under the engrain.

(d) The basis the aliPatimant nod to
select the students.

(e) The manner and extent to which
the applicant complied with 78.852
(consultation).

(f) The places and times that the
students will receive benefits under
the program

(e) The differences, if any, between
the Program benefits the applicant
will provide to public and private
school students, and the reasons for
the differences.
(Authority 20 U.S.C. 1221r-3'ax 1

78.427 Separate dams prolaned.
A suberentee may not. me program

funds for classes that are organised
eeperstely on the Laski of settee en-
rollment or religion of the sit lents if:

(a) The dames are at the es me site:
and

(b) The classes Include students en-
rolled in public schools and students
enrolled in private schools.
(Authority 29 U.S.C. 11121s-3Iex I))

1 75.6M Ponib not to benefit a private
school

(a) A subgrentee may not use pro-
gram funds to finance the existing
level of instruction in a private school
or to otherwise benefit the private
school.

(b) The subgrantee shall Ine Pre-
en= funds to meet the specific needs
of students enrolkd in private schools.
rather than:

(1) The needs of a private school; or
(2) The general needs af the stu-

dents enrolled in a private, school.
(Authority: 20 WIC l2210-2(ael

IMMO Use of pane school peroosniel.
A subgrantee may use Mgr=

funds to make public personnel avail-
able in other than public facilities:

(1) To the extent necessary to pro-
vide equitable program benefits de-
signed for students enrolled in a pri-
vate school; and
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(b) If those benefits are not normal-
ly provided by the private school.
(Authority: 20 VAC. 1221e-INs.x l)

I MN Uss of private school personnel.
A subgrantee may use program

funds to pay for the services of an em-
ployee of a private school if:

(a) The employee performs the serv-
ices outside of his or her regular hours
of duty; end

(b) The employee performs the serv-
ices under public supervision end con-
trol.
(Authority: 20 U.S.C. 1221e-MaX1ii

76.24) Squipaient and supplies.
(a) Under some program statutes,

public agency must keep title to and
exercise continuing administrative
control of all equipment and supplies
that the subsrantee acquires with pro-
gram funds. This public agency is usu-
ally the subgrantee.

gh) The subgrantee may Pisee Mob"-
ment and supplies in a private school
for the period of time needed for the
project

(c) The subgrantee shall insure that
the equipment or supplies placed in a
private schoot

(1) Are used only for the purposes of
the project and

1 76.671

(2) Can be removed from the solvate
school without remodeling the private
school facilities

OD The subgrentee shall remove
equnnnent or sureeles from a private
school it

(1) The equipment or supplies are no
longer needed for the purposes of the
;react or

(2) Removal is necessary to avoid use
of the equipment of supplies for other
then project purposes.
authority 20 Us.C. 1221e-inexlii

RIAU Condruetion.
A subgrentee shell hum that pro-

gram funds are not used for the con-
struction of private school facilities
(Authority: 20 U.S.C. 123le-31ant

02nza limitilinMniers ma Contain
Pitaaltaini

Csoas-airattasses. See 24 CPR Part 74.
Subpart anCSondbm and losursner: d 24
CPR 74.144-1nventions snd patents.

Pitocminua rot Byrom
7e810 Applicability.
The regulations in fi 71.011 through

envie apply to the following nrunranss
under which the Secretary is author-
toed to waive She requirements for pro-
riding services to private school chil-
dren and to implement a byres=

MO suotor sod nom ol ;moo A Oloolonp MOO

OFR PIO

NM CAoplo 1 Program o toga Eftcolorol aloof 1, Tow I. Fl000Nasy and OsoonOory Edna SCO
Ninon boo Rd el OS& so onoosbal 00 USC VW or

stook
04 1111 fooloaL 2121o, 640 Looll PaRosolho la Edo Dowse 2. Mb 1, EbnolOrp one lb000dO19 allow 290

Mimi logoorsoolo1 bon Aol os/ 1204 as orroodat go use Mt-
205L 2071 -MOS

so 164 114010MINCS NV Samos Eacoloot TO* B. Pal A. survieury otl lic0000Ssni Edwaboo 205
AO al ille6. sis onowoo0 120 USG. Ne1411634

lo see Soo ow/ WO Plogoolo PM O. Chip Roo Scloodo sod coovootos Ao of
MO 120 3.1 SC sise-een

(Authoritr. 20 Mae 29271b1, 2072(di-(e),
2290(et 222Me)

gas Plt 21775, May 10. 19291

I NUM Nodes by the Seerstary.
(a) Before taking any flnal actimi to

implement a Weasel under a program
liteed in 9 78.610, the Secretary pro-
vides the effected grantee end sub-
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I TAM
grantee, If appropriate. with written
notice.

(b) In the written notice, the Secs.-
tary

(1) States the reasons for the pro-
posed bypass in sufficient detail to
allow the grantee and substrantee to
resPent

(2) Cites the requirement that le the
basis for the alleged failure to (=WIZ
and

(3) Advises the srantee and =burin-
tee that they

(I) Ram at least 45 days after receiv-
ing the written notice to submit writ-
ten onlections to the Prceiceed byPane
and

(ii) May request in Writing the op-
portunity for a hearing to show cause
why the bypass should not be imply-
manta&

to) The Secretarr sends the notice to
the grantee and subgrantee by certi-
fied mail with return receipt request-
ed.
(Authority: 20 U.S.C. 11271 bX 4 A L
294211291), 2990(e), 3122(e))

154 PR 111795. May 19, len)

75.902 ups' procedures.
Sections MON through 75.075 con-

tain the procedures that the Secretary
uses in conducting a show cause hear-
ing. The hearing officer may modify
the procedures for a Particular case if
all parties agree the modification is
MtProPriste.
(Authority: 20 13.21e. 2724( b )(4 )(A),
2973( ha 1). 2990(e). 22221c))

104 PR 21779, May 15. 11893

75.672 Appointmant and fanctions of a
bearing ofneer.

(a) If a grantee or subgrantee re-
questa a hearing to show cause why
the Secretary should not implement a
byP1018, the Secretary appahits a hear-
ing officer and notifies appropriate
representatives of the affected private
school children that they may partici-
pate in the hearine.

(b) The hearing officer bag no au-
thority to require or conduct discovery
or to rule on the validity of any stat-
ute or regulation.

(e) The hearing officer notifies the
grantee. subirriultee, and represents-

1110 335

34 Mt Saline A (7-140 Mien)

tires of the private school children of
the time and place of the hearing.
(Authority: 10 U.S.C. 271171b94MAL
19721h911 2990tat 112113(e))

tee PR inffe, May le. MN

15.114 Ikering procedures.
tai The following Preeedillee aPPly

to a show cause hearing regarding Im-
plementation of Abele=

CD Tbe beast* officer arranges for
trimming to be taken.
(2) The grantee, subgrantee, and

rePresentatives of the Private school
children each may

(I) De represented by legal couintelt
and

OD Submit ors' or written evidence
and argumenta at the hearing.

(b) Within 10 days after the hesring,
the hearing officer

(1) Indicates that a decision will be
issued on the bests of the existing
recant or

(2) Requests further information
from the grantee, subgrantee, repre-
eentatives of the private school chi!"
dren, or Department officials.

(AutboritY: 10 U.S.C. 2727( b)(4 A ),
2972(ha 1 ). MOW, 3922te))

154 Pit term May 19, 1989)

I 75.675 Postbessing procedures.
(a) 11) Within 120 daYs after the

record of a show cause hearing is
closed, the hearing officer issues a
written decision on whether a bypass
should be imPlemented-

(2) The hearing *Meer sends copies
of the decision to the grantee, sub-
grantee. representatives of the private
echo& children, and the Secretary.

(b) Within 10 days after receiving
the hearing officer's decision, the
grantee. subgrantee. and representa-
tives of the private school children
may each submit to the Secretary
written cosnments on the decision.

(c) The Secretary may adopt, re-
verse. modify, or remand the hearing
officer's decision.
A uthorar 21) U.S.C. 2721(0X 4)(A).

2912(b) i), 29994e). 32231en

154 Flt 21175, May 19. 19891
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Vane Nadal review at a bypass
edam.

If a grantee or subgrantee is dissatis-
fied with the Secretary's final action
after a moment under 1174-472
through 745711, it May, within SO days
after receiving notice of that anion,
file a petition for review with the
United States Court of Appeal' for the
circuit in which the State is located.
(Autharitr 20 U.S.C. er11(bx4)(11)-(D),
207200(2)-(4), 2990es). Maw
154 PR 31175. May la 0293

116477 Coatieugloa ei a hypos.
The Secretary continent a Wiese

until the Secretary determines that
the grantee or subgrantee will meet
the requirements for providing serv-
ices to private school children.
tAuthostIr 20 U.S.C. 2727tim3xD). 2911114
1121 e41(aN 1 ))

151 /11 11779, May 19. Min

75.681 Proilactiors of bream nesse&
subjects.

If a State or a subsrantee uses a
human subject in a research proJect.
the State or subgrantee shall protect
Ure person from physical, psychologi-
cal, or social injury resulting froni the
PrOJeCt.

iAtithoiltr 20 U.S.C. Wane»

9 MAO Treatment of =inn&
If a State or a subgrantee uses an

animal in a project, the State or sub-
grantee shall provide the animal with
Arc/Per care and humane treatment in
accordance with the Animal Welfare
Act of 1970.
(Authority: Pub. L. 89-644, as amended)

*76.683 Heath or amfidy standards for fa-
(Mika

A State and a subgrantee shall
comply with any Federal health or
safety requirements that apply to the
facilities that the State or subgrantee
uses for a project.
(Authoritr 20 U.S.C. 1221e-3(ax14 29314an

75.e14 Day eon serving.
(a) Lf a State or a subgrantee uses

program funda to provide any day care
services, the State or subgrantee shall

I 70.702

comply with ttm day care require-
ments in 45 CFR Part 71 cif this title.

(hi The Secretary may waive this re-
guhement by publication of a notice
hi the Puma Ressausx
(Authotitr 10 U.S.C. 1221e4m)(1))

IMOD Enemy reassmailee eirsoness.
To the extent that It is (*noisiest

with the statute and r051111SSOM ter
any program the *ohmage* shall
consider incoperating Into Ss pro-
gram a component on energy aware-
nem This component may include
stub el the problems, solution, and
alternatives relating to the Nation's
energy crisis.
(Authority: 42 U.S.C. Waft La No.
Isles)
146 PR 58015. Aug. ile. 1900. Redeelanated
m145 PR Meg Nov. 21,, 19101

gaunt 0What Are fhe
*Ave itsepeeelhntdes ot the
Stale and Rs Sabgraufees?

Chosen AMIUXISIMM-1911
Resrounnowns

IRAS tiousgains with isatutes, Nola-
nom &Mt Out Med sopticadoma.

A State and a subgrantee shall
amply with the State plen and appli-
cable statutes, regulations, and SP-
proved applicaticum and shall use Fed-
eral funds in accordance with those
statutes, regulations, plan. end 'Anna-
ottUons.
(Authority: 20 U.S.C. 1221.-31a911, =Man

75.701 The State or suboseter
ten or sapervises eacti project.

A State or a subsrantee shall direct-
ly administer or supervise the adminis-
tration of each project.
(Authority: 20 U.S.C. 1221e415)(1), 2531(a))

76.742 Meal mearel and hind acessot-
lag procedures.

A State and a aubgrantee shall use
fiscal control and fund amounting pro-
cedures that hwins proper disburse-
ment of and Mounting tor Federal
!Undo.

(Autboritr 20 U.S.C. 1221e4(a)(1), 22311a))
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76.7113
allt !WM@ A (7440 befilln)

1174.703 Whoa a State way begin to doMi- (b) Reimbursement for obligations

gate fends.
under paragraph a) of this section is

ta) A State may Rot begin to obligate subject to final approval of the aPPli-

funds Under a program until the tater cation.

of the following two date%
(c) lf the authorising statute for a

(1) The date that the State plan is Program gives the State discretion to

mailed or hand delivered to the &ere- select subgrantees. the State may not

tary in substantially approvable form. authorise an applicant for a subgrant

(2) The date that the funds are first to obligate funds until the subgrant h

available for obligation by the Secre- made. However, the State may ea-

ter".
prove &Ire-agreement Costs in accord-

tb) (l) The State most show one of ance with the cost minciples that are

the following as proof of mailing aPpended to 34 CFR Part 74 (Appendi-

(I) A legibly dated U.S. Postal Sere- ees C-1?).

ice postmark. (Authority 20 og.C. 1221e-hod% 21131tio,

CB) A lesible mail receipt with the 2914110)

date of mailing stamped by the US-
Postal Service.

tiii) A dated shiPPing Ishet invoice-
or receipt from accenmercial carrier.

(iv) Any other proof of mailing ac-
(*.viable to the Secretary.

(2) If a State plan is mailed through
the U.S. Postal Service. the SeCrentry
does not accept either of the following
as proof of mailing

(D A private metered Postmarh-
(U) A mail receipt that is not dated

by the U.S. Postal Service.

1175.1108 Funds may be obligated daring a
"carryvver pariod.

(a) If a State or a aubgrantee does
not obligate all of its grant or sub-
grant funds by the end of the fiscal
year for which Cungress aParoPriated
the funds. it May obligate the remain-
ing funds during a carryover period of
one additional fiscal year.

(b) The State shall return to the
Federal Government any carryover

not obligated by the end of the

antiermly en:wide a dated postmark. Before
CarrY0Ver period by the State and itsNorm The U.S. Postai Service does not

relying OD this method. a State should otabgrootees-
cheek with its local post office.

Nom This section is based on a provides+

(e) After determining that a mate in the General Schwan= Mansions Act
IOWA). Section 427 of the Depanment of

plan is in substantially ItOPrOvable gdwaLiaa onamiaulass act tom" 20
form. the SecretarY informs the State U.s.c. 307, onnuirs that except ta the

br the &de on which it could begin te extent Imunsisle n! with the DEOA, the

obligate funds- Ftein1bUrVelhein for OEPA "than apply to functions transferred

those obligations is subject to final ap- by this Act to the extent aliPlicable on the

proval of the Slate plan. day preceding the effective date of this
Act." Although standardised nomenclature

tauthurltr 20 U.S.C. 12111e-3ta"). 29011" is liard in this section to reflect the creation

MC hi+ of the Department of Education. there is no
intent to extend the covertly. of the OEPA

3 76"4 Wheu "stain suhgruuteell muY beyund th t authori.sed under Sect inn 427

begin to obligate fonds. or other st7plicable law.

(a) IS the authtlYleing Statute for a (Authority: mac. I22stb»
Program requires a State to make sub-
mei& oh the basis of a formals ( see 146 Pit 22617. Apr. 3, 1980. Redealgrieted at

§ 78.5). the State may not authorise an
,,46 LTD 2.,,Trea.r,...Nov. 2' . 1980. and amended at

ainnieant for a subgrant to obligate "" ". 198°)

funds until the later of the following g nate obligstion,. math during
period are 'object to current

(1) The dale that the State may
ver slat-

two dates: a

begin to obligate funds under I 72.703:
atm regulator.. and applications.

or
A State and a suhgrantee shall use

(2) The date that the applicant sub- carryover funds In accordance with:

mita its application to the State In (a) The Federal statutes and regula

substantially aPPrevable farm
tions that apply te the PrOgraM and

722
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are In effect fir the carryover perfect
and

(b) Any State plan, or application
for a subgrant, that the State or sub-
grantee is required to submit for the
carryover period.

Nom This section la beard im a provision
in the General Elucation Provision Act
(CIEPA). Section 437 of the Department of
ZdtleadDil Organisation Aet IDEOM, 20
U.S.C. 3487. provides that except to the
extent inconsistent with the DBOA. the
°SPA "shad spiny to functions transferred
bY this Act to the extent applicable on the
day preceding the effective date of this
Act" Although standardbed nomenclature
is used in this asetion to reflect the creatton
of the Department of Education. there la no
intent te extend the coverage of the ()EPA
beyond that authorised under Section 427
or other appileable
(Authority: 20 U.S.C. 1325(b))
145 FR 22517. Apr. 11. 1980. Redesignated at
46 PR 77308, Nov. 21. 19$0, and amended st
45 FR IBM Dee. le. 19803

MTN When obligati:1m am made.
The following table shows when a

State or subgrantee makes obliga-
tions for various kinds of woody and
services.

U so alleatas W

OO Aconean al mai at m-
ime mew*

RS Paws, Rama two
emegym of Me Saga a
subwarava

ta) Panaava lances by
conbmity vOlo *
employbe ci the Om of
Ibibmonisa

Patamma of mot
alhar *an personal nap
cos

WP4c se*
M Tomei
fa) Rosa a/ mew paw*

"Want
144 1,948(1**a**

INI4 *as WV**, a*****1
law State

atag*** ****

On Oa diap CIS mesh the
SW satagranba arias
a twa*np imitaa cow*
rent id ewes We prop
aD

Man CM SIMON a. per-
frowned

On re des on levet Me
Pee of weeded' mem
a teem gimlet gamma
meal Kt Man V. way.
**

the Me Oa afacto so
Stifte U la*Laanta manes
a !mem maim aanwas
mint la ansso ve sers

tum* go we* of oevir"
tee realm Me women

Mem me &me is tem
Ibt.b Me Me tesgeot.

lee WWI prOparty
Cin MP WIIT Clay Di V. Mt.

rani POW

(Authority 20 U.S.C. 1221e-344)W, 2931(5),
2974On
145 PR 22537. Apr. 3. 1980. Redesignated at
45 PR 77388. Nov. 21, 1980. and s eended at
55 PR 24017, Apr. lit 19001

Raven
75.720 Finandal and paforomma ',-

poets by a Wm.
(a) This section applies to a Inate's

reports required under 34 CPR Part
94. Subparts I (finandal reporting)
and .1 (performance reporting).

(b) A state shall submit there to-
ports annually, unless the Secretary
allows lan frequent reporting-

(e) However, the Secretary may,
under 34 CPR 74.7 (Special grant or
subgrant conditions) or 34 CPR
74.72(e) (Grantee accounting systems).
require a State to repeat more fre-
quently than annually.
(Approved by the Office of Management
and Budget under central number MO-
0513)

(Authorit)" hi VAC. 1221e-3aall.
:Man
IR PR 33517, Apr. k 1980. Redesignated at
45 PR 77388. Nov. 21. 1980. and amended at
53 PR 49143, Dec. O. 191M3

1170.722 A Migrants, makes repasts re-
quired ter the Stale.

A State may require a subgrantee to
furnish repents that the State needs to
carry Out it: responsibilltses under the
progrant.
(Authority 20 Mc. 1221e-31s)(11, 2831(5))

Rum=
76.130 Records related to pont hands.
A State and a subgrantee shall keep

records that fully show
(a) The amount of funds under the

grant or suhgrant;
b) How the State or substitutes uses

the fund%
cc) The total cost of the project;
(d) The share of that coat provided

from other source% and
(e) Other records to facilitate an ef-

fective audit.
(*sprayed by the Office of Management
and Budget under control number 18110-
0513

tAntharity 20 USX:1232D
145 17R 22211. *Or. 3, wee. Redesignated at
46 PR 77283. Nov. 21. 1980, and amended at
63 PR 49243, Dee. O. lean
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f 70.701

767111 Ronnie elated SD comellsoos.
A State and a subgrantee shall keep

records to show its compliance with
Muer= requirensenta
(Authneite: 20 VAX. 12111e-NOM =Rs))

176731 Recad Menem period.
A State and a subgrantee shall

retain moor& for five years after com-
pletion of the actUlly for whion they
me grant or subgrant funds.

None This section la based on a Preriston
in the Oenerel Educellon Provisions Act
IOWA). Section 427 of the Department of
EdUeition Organisation Act (iM10A), 29
U.B.C. Mgt provides that except to the
extent inconasteol with the DEO& tbe
ORPA "shall apply to functions tramlened
by this Aet to the extant applicable on the
day preceding the effective date of this
Act.- Although standerdlsed nomenclature
is used In this eastIon to roiled the creation
of the DePartAIOnt of Education. there is no
intent to extend the coverage of the 011112A
beyond that authorised under Section 427
or other tippileable law.
cAtaboritr. 20 U.S.C. 1231111M

RS Pa 22017. APT. & 1900. Redesignated at
45 PR 77358 Nev. 21. 1950, awl amended at
45 FR 89296. Dec. So, 1960. M FR 14816,
Apr. la 19901

Mortal
76749 Protection a eud accessibility to

MI CFR Subtitle A (7-140 Wen)
Probe& misted with funds under that
program.

OD The State or subgrantee has an
seemesthal engem the*, permits Mogi-
ligation of the costs paid for under
each promos.
(Authority: 20
283110. 29740»

1 78.761 nand hush may pay 190 per-
cent of east.

A State or a sublimates mar use Pro
grant funds to pay up to 100 perwnt of
the eget Of a projett if:

(a) The State or subgrantee is not
required to match the female and

tb) The project can be assisted under
the authorising statute and Imola-
menting regulations for the program.
authority: 20 U.S.C. 1231e-3tau 28311an

t1.11.C. 1221e-3(a3t I id.

student records.
Most records on presto,. Or Past stu-

dents are subject to the requirements
of Section 438 of CISPA and its imple-
menting regulations under 34 CPR
Part 99. (Section 438 is the remit),
Educational Rights and Privacy Act of
1974.)
authority: 20 U.S.C. 1231g)

Ugg or Poems ST STATUS AND
Sinctaammas

1176790 More than one plop= may
insist a single activity.

A State or a subgrantee mar use
funds under more than one provam
to support different Parte of the same
project if the State or subgrantee
meets the following conditions:

ta) The State or subgrantee complies
with the requirements of each pro-
gram with Mama to the Part of the

339

Stall AirMtraSTSATIVit
RigingegiegLITIES

1 76778 A Mate stall perOwnt certain
dudes with respect to the appliestiona
for =Wants.

With respect to nth program that
authoress subgrants. a State shall
Perform the following duties and anY
other duties required try statute or
regulations

is> Disseminate information regard-
ing the availability of funds under
each program.

(b) DeveloP Procedures for WS'
cants to follow in completing and sub
mating oPpiteatiOns for subgrants.

(c) Provide application forms.
(d) Assist applicants in applying for

funds.
(e) Review aPplitittions and, within

the limits of available funds, award

suhgrants.
(f ) Notify each applicant as to

whether it will receive a suhltraut-
tg) Not act in any manner mat pre-

vents ellyibta applicants from apPirine
under the program.
(Authortly: 20 DAC. 12010-31aN1), 28311a9

1 76.771 A Mate shan encoarase alga&
oppileasits to sooly-

(a) Each State shall make a reasona-
ble effort to encourage eligible &PPD.

cants to aPPIY for suagrant&

234

Office of lbo Sscrateso, Ibioneilen

(b) The State shaV inform eligible
applicants of:

(lIThe availability of sulagyantu
(2) The objectives of nab program:
(3) The objectives of the State plan

for each weipilax
(4) The assistance the State Movides

to an applicant in completing and sub-
mitting an implicate= and

(8) The procedures the State uses to
select aPPlications for funding.
(Approved by the Mee et Management
and Widest under control number 1209-.
9513)

(Authority:10 U.B.C. 1322o-3tas 1»
140 FR rain. Ayr. 3, 1910. )edesunalad at
46 FR 17388, lkw. 21. Ift0, and amended at
53 PR 49148. Des. 19811

78.772 Other reeponeibilities of the
Sum.

(a) A State shall:
(1) Provide technical soistance to

prospective applicants and sulogrant-
eem

(2) AMA in the evaluation of peal.
°etc

(3) Develop and use procedures to
monitor each project; and

(a) Develop Procedures. Issue rules,
or take whatever action may be noes-
sary to properly administer each pro-
gram and to avoid illegal, imprudent,
wasteful, or exUavagant use of funds
by the State or a subgrantee.

tb) This erotical applies to the pro-
gram under Title IV of the Elementa-
ry and Secondary Education Act
unless selmbilahative funds for that
P'ogrant are appropriated under Title
V-A of that Act.

(c) This section does not apply to
the Program under TRU I of the 112.-
mentary and Secondary Education
Act.

(Authority: ge U.S.C. 12210-3(ax I))
fiR 22917. API% & 19* Redesignated at

45 PR TrMig, Nov. 21. 1930. se amended at
52 FR 274105..hily 1087)

Commas= Paccummes or rus Stars
9 71.780 A litate shag Wool roinPistot

procedures.
(o) A State shall adopt written pro-

eedures for
(l) Receiving and resolving any tom-

Plaint that the State or a aubgrantee

76J12
is violating a Federal statute or regula-
tions that apply to a program;

(2) Reviewing an appeal from a deci-
sion of a subgrantee witb respect to
comPlablt and

(3) Conducting So indesenden1 on-
site beestigotion of a complahit It use
Sate determines that an mane inves-
tigation Is necessary.

tb) Sections MOO-MU Mgr to
the program enter Title IV of the no-
=entity and Secondary Education Act
unless adosinistrailve funds for that
Program are aPPropriated under Title
V-A of that Att.

(0 Seek= 76.780-16.782 do not
apply to the program mkt Tile I of
the Elenientary and Secondary Educe-
tku: Act.
(Approved by the Offie* of Management
sad Budget under control number 1150-
0513)

Caosommagacs. Bee 915.1 Programs to
which Part 7. vows.
(Authority: to Vac 1121e4ta)
145 PR 22517. Aut. 3. 1980. Redosiptatod at
45 PR 77358, Nov. 21. 192a and aawnded at
53 FR 49343. Des. a 1959)

WWI NOW= complabi procedures.
A State shall include the following

in its complaint gemeedurew
(a) A time limit of 80 calendar days

after the State receives a eomplaint
(1) If necessary, to carry out an hide-

pendent on-site investigatiole and
(2) To resolve the compisint.
(b) An extend= of the thne limit

widen paragraph tai of the section
onb, If exceptional circumstances exist
with respect to a particular complaint.

(e) The right to request the Secre-
tary to review the final decision of the
State.
(Apigoved by the Office of Management
and Budget under control number 1850-
05111)

(Authority: 20 mac 1121e-3(ait 1 ))
145 PR 22517, Apr. 2, OM. Redesignated at
45 PR 77268, Nor. 21. 1080. and Allsended at
53 FR 49142. Dee.

I MSS An organisation or individual
nou file a complaint.

An organization or individual may
file a written sighed Comignalt with aState. The complaint must include:
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(a) A statement that the State or $
submuntee has violated a requirement-
of a Federal Mande or reguiations
that apple to a Program: and

(b) The facts on which the state-
ment is based.
(Authinity: :to U.S.0 1921o4iatl1

9 70.752 State educational agesay action-
mshgvanises opportamay for a bearing.

(a) A subgrantee may request a hear-
ing if it alleges that any of the follow-
ing actions by the State educational
agency violated a State or Federal
statute or regulation:

( I) Ordering, in accordance with a
final State &edit resolution determina-
tion, the repayment of nesseent or
misamilied Federsi funds or

(2) Terminating further ateletance
for an appmed ProJeet

(b) The procedures in 70,401(eX3)-
(7) apply to any request for a hearing
under this section.

Myra This section is based on WNW=
In the General Education Provisions Act
(ONPAI. Section Of of the Department of
Education OrganissUon Act MEDAL 30
U.S.C. 34E1. provides that except to the
extent imam/este= with the D)OA. the
ORPA "shall apply to functions transferred
by this AM to the extent applicable on the
Oar weeding the elective date of this
Act." Although standardised nomenclature
is used in this section to reflect the creation
of the Department of adtustion, there is no
intent to extend the coverage of the OEPA
beyond that authorised under Section 427
or other applicable law.
tAuthority: 20 DAC. 1231b-3)

HO FR 22517. APr. 3, Imo. Redesignated at
46 PR 7730e. Nov. 21. 1980. and amended at
46 PE 118238. Dec. 30, 1980)

airtspere 14-What Procedures Does
ihe Secretary Use to Gel CcenFli-
once?

076.900 Waiver of mutations prohibited,
(a) No official. agent, or employee of

ED may waive &nu regUlallon that ale
Plies to a Departmeot program unless
the regulation sPecifically provide
that it may be waived.

Or) No act or failure to act by an of-
ficial. agent., or employee of ED can
affect the authority of the Secretary
to enforee regulations.
(Authority: 43 Dec. Comp, Oen. 31(1983)'

34 al SuldflIe A (7.140 Miss)

STAIN Edam** Appel Dowd.
(a) The Education Appeal Board. es-

tablished under Part S of CIEPA, has
the following functions:

(1) Audit aP0eal bearings under See"
t1012 452 of 012PA.

(2) Withholding and termination
hearings under Section 453 of OEPA.

(3) Cease and desist hearings under
Section 453 of OEFA.

(4) Any other prOceeding detagnaled
by the Secretary.

tie The regulations for the Educe-
Lion Appeal Board are in 34 CPR Part
78.
(Authority to U.S.C. 1334)

76302 Judicial review.
After a hearing by the Secretary, a

State is usually entitled-generally by
the statute that required the hear-
ing-to Judicial review of the Secre-
tary's decision.
(Authority: 20 U.S.C. l221e-3tax1), 253101»

1176310 Cooperation with audits.
A grantee or subgrantee shall woe-

erste with the Secretary and the
Comptroller General of Use United
States or any of their authorized rep-
resentatives in the conduct of audits
authorized by Federal law. This coop-
eration includes neeesS without unrea-
sonable restrictions to records and per-
sonnel of the grantee or subgrantee
fOr the PurPeee of obtaining relevant
information.
tAuthoritr 5 U.S.C. Appendix I. Beetialla
Veal), e(h)(1)(A). and WAX 1 g 20 U.S.C.
1221e-3(aKI).1232()
104 FR 2)776. Ma 10. 19891

PART 77-DEFINITIONS THAT APPLY

TO DEPARTMENT REGULATIONS

0 77.1 neliaitime that apply ta all Dpare
meet program-0.

(a) (Reserved l
(b) Unless a statute or resulation

provides otherwise, the following defi-
nitions in Part 74 of this Dile BMW to
the regulations in Title 24 of the Code
of Federal RegulatiOna. The section of
Part 74 that winning the definition is
given in parentheses.

236

A

Office ef the Secretary, Edecallee

Rudest (74.104)
Contract (bnciudes deflnitim of

ilubountratit") (74.3 )
Emlipment (74.132)
Federally rappelled Didion tribal

povernesent (74.3)
Grunt (74.3)
Grunter (74.3)
Local government (74.3)
Personal property (74.132)
Real prawn, (74.100)
Recipient (74.3)
Suberanl (74.3)
Stiegraniee (74.3)
Supplies (14.132)
(c) Unless a Astute Or regulation

provides otherwise, the following defi-
nitions also apply to the regulations in
this Utle:

diefaisition means taking ownership
of poverty. receiving the property as
a gift, entering into a lease-purchase
arrangement, or leasing the property.
The term includes processing, delivery,
and installation of primerty.

AM/leant means a Party reQuesting
a grant or subgrant under a program
of the Department.

Application means a request for a
grant or subgrant under a program of
the Department.

Award means an amount of funds
that the Department provides under a
grant or contract.

Budget period means an interval of
time into which a project period is di-
vided for budgetary purl:Maas.

Department means the U.S. Depart-
ment of Education.

Director or the Institute of Attune=
Services means the Director of the In-
stitute of Museum Services or an offi-
cer or entig0Yee of the Institute of
Museum Service" acting for the Dine-
tor under a delegation of authority.

Director of the National Institute of
Education means the Director of the
National Institute of Education or an
officer or employee of the National In-
stitute of Education acting for the Di-
rector under a delegation of authority.

ED means the U.S. Department of
Education.

EDGAR means the Education De-
partment General Administrative Reg-
ulations (34 CFR Parts 74. 76, 78. 77,
and Wi).

Elementary school means a day or
residential school that provides el.-

77.1

=story education, as determined
under State law.

Facitilies means one or mine stem-
tures In one or more locations.

Meet year Mans the Federai fiseal
year--a period beginning on October 1
and ending on the following Septem-
ber 30,

GEPA means The Oesseral Educe-
Lion Peevish= Aet.

Grant period means the period for
which funds have been awarded.

Local educational agency mem
(a) A public board of education or

other public authority legally consti-
tuted within a State for either admin-
istrative control of or direetim of. or
to perform service !Unctions for.
public elementary or secondary
schools in:

(1) A cite, countY, township, school
district, or other political subdivision
of a State: or

(2) Such combination of school dis-
triets or counties a State reCOVhfees as
an administrative agency for its public
elementary or secondary schools or

(I)) Any other public institutem or
agency that has administrative control
mid direction of a public elementary
or secondary school.

(e) As used in 34 CFR Parts 400, 408.
525, 528 and 527 (vocational education
program), the term also includes any
other public MLitt/Lion or agency that
has achninistrative control and direc-
tion of a vocational education pro-
gram.

Meer remodeling means minor &I-
teration in a previoualy completed
buildin4. The term also includes the
extension of utilitY lines, swat as
water and electricity, from points
beyond the confines of the space in
which the minor remodeling is under-
taken but within the confines of the
previously completed building. The
term does not include building con-
struction. Auctural alterations to
buildings, building maintenance, or re-
pairs.

Nonprofit, as applied to an agency.
organization, or institution, means
that it is owned and operated be one
or mere corporations Or associations
whose net earnings do not benefit, and
cannot lawfully benefit, any private
shareholder or entity.
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to be countednot the value of third- does not betude (1) Withdrawal of

party in-kbad contributions. fun& swarded ces the bads of the
State means any of the severs) mantes% anderasilMale *Me mond.

Mates of the United Olsten. the Dia- gated Wham in a prior porta& (2)

trict of Columbia. the Commcnwealth Withdrawal of the unobligated hal-

of Puerto Rico. any territory or pos- ante as of the expnatim of & grant
makes of the United Stans or any 43) Refusal to Wend a grant or award

agency or instrumentality of a State additional (ends, to make a competing

exclusive of local governments. The or noncompeting continuation. renew-
term does not include MY Public snd al, extension, or sultplemental aware%

Indian housing Ulna under United or (4) voiding of a MIA Won deters*
States Housing Act of len. nation that the award was obtained

11) The definition of ''State in this traudukatly, or was otherwise UIeVI
section n used for the purpose af de- of woad from 11w-option.
termining the scope of Part 80 regale- Terms of a grunt or subpart! mean
Lions. Some program reuralaticess con- au feast:amnia of the grant or euh

tain different definitions for "Staten seam. whether statute. resulauem
based on program statute eligibilitY re or the award document.
quirensesda. Third party contributions

Subsnont means an award of finan- mean property services which eene.

dal mistance in the form of money. fit a federally suasted prom er pr0

or propertif in lieu of IneneY- a?..tif grain and whkit are anstributed
older Mat blY a giant" In an °us' non-Pederal third Parties without
ble suleirrutee. The term includes fi- chew to the mute., cosi.iype

!amnial militant* labtal nravtdad by connector under the grant agreement.
Untiouidated obligations for reportscontactual legal agreement-

not include procurement purchases,
nor does tt include any form of asstst-
ante which is excluded from the defi-
nition De -grant' in this part

Subsranlee means the government
or other legal entity to which a sub-
grant is awarded and which is account-
able to the grantee for the use of the
funds provided-

Supplies means MI tangible personal
Proverty other then "seidinnenr as
defined in this pert

Suspension means del7ending on the
context, either (1) temporary with-
drawal of the authority to oblerate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official
in accorchtnce with Unice regulations
implementing SO. 12549 to Immedi-
ately exclude a person from participat-
ing 121 grant transactions for a period.
Pending completion of an investigation
and such legal or debarment proceed-

PrePared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. Por re-
ports prepared on an accrued ezpendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unablipaled balance means the por-
tion of the funds authortzed by the
Federal agency that has not been obli-
gated by the grantee and is deter-
mined by deducting the cumulative ob-
ligations from the cumulative funds
authorized.
(Authority: 20 U.S.C, 141C OMB Chrular
A-103)
153 PR 0071 and 8051. Mar. 11. 1235. as
amended at 53 PR BM, Mar. 11, 11188)

IOU Applicilidilty.
(a) General. Sabgarle A through E

of this part apply to all grants and

MO as may ensue.
sublimes to governments, excel&

Termination means permanent with- where inconsistent with Federal suit'

drawal of the authority to obligate Ides or with regulations authorized in
previously-awarded grant funds before accordance wtth the exception pro*

that authority would otherwise expire, skin ol 1 80.6. or

It also means the voluntary rein- (1) Grants and subgrants to Stale

ouishment of that. authority by the and local institutions of nigher educe-

grantee or tsubgnintee. -Termination- tion or State and local hospitals.

250

Office el lbs Seaetury, Subgenus

(2) The bock grants suthosised by
the Omnibus Budget Recmciliation
Act of 1981 (Community Services: Pre-
venUve Health and Health Services
Alcohol, Drug Abuse, and Mental
Health Services; Maternal and Child
Health Services Social Smokes Low-
Income Home: Energy Assistance;
States' Program of Conenunity Devel-
opment Block Grants for Small Cities
and Elementary end SecOndary Educe-
non other than program ad:WM-
tered by the Secretary of Education
under Title V. Subtitle D. Chapter 2,
Section 583the Secretary's diners.
ttonarY grunt program) and Titles I-
III of the Jr* Training Partzfershin
Act of 1982 and under the Public
Health SeTvices Act (Section 1921), Al-
cohol and Drug Abuse Treatment and
Rehabilitatien Block Grant and Part
C of Title V. Mental Health Service
for the Homeleas Block Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act

(i) Atd to Needy Families with De-
Pendent Children (Title IV-A of the
Act, not including the Work Incentive
Program (WIN) authorized by section
40211:318(0); HHS grants for WIN are
subject to this part);

(ID ChM! Support Enforcement and
Establishment of Paternity (Title IV-
D of the Ani);

(lil) Poster Care and Adoption As-
sistance (Titie IV-11 of the Act);

(iv) Aid to the Aged. Blind, and Dis-
abled (Titles I. X. XIV, and EVI-
AABD of the Act and

(v) Medical Assistance (Medicaid)
(Title RIX ol the Act) not indult:a
the State Medicaid Fraud Control Pro-
gram authorised by section
1903(axtleB).

(4) Entitlement grants under the tot-
lowing programs of The National
School Lunch Act

(I) School Lunch (section 4 of the
Act),

(1i) Commodity Assistance (section 6
of the Act),

(IU) Special Meal Assistance (section
11 of the Act).

(iv) Summer rood Service for Chil-
dren (section 13 of the Act). and

(v) Child Care Food Program (sec-
tion 11 of the Act).

§111.5

(5) Entitlement grants tinder the fol-
lowing programs of The Child Han-
non Act of 1966

ED Special Milk WWI= 3 of the
Act% and

(ID School Breakfast (seetion 4 of
the Aet).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of Itri (section 16 of the
Act).

(7) A grant for an experimental,
pilot, or demonstration project that is
also supported by a grant listed in
paragraph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 4131e) of the Immigration and
Nationality Act (8 U.S.C. 1622(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96-422, 94 Slat 1809), for cash assist-
ance, medical assiatanon and supple-
mental security income benefits to ref-
ugees and entrants and the adminis
trative costs of providing the *Mat-
ance and benefits;

(9) Ginnie to local education agen-
cies =der 20 U.S.C. 234 through 241-
1(a). and 242 through 244 (portions of
the Impact Aid program) except for
20 U.S.C. 2381c1X2Xe) and 240(1) (EWA-
tlement Increase for Handicapped
Children); and

(10) PaYments under the Veterans
Administration's State Home Per
Diem Program (38 UB.C. 641(a)).

(b) Entitlement program. Entitle-
ment programs enumerated above in
1 80.41a) 13) through (8) are subject to
Subpart E.
lAuthorit:n 30 U.S.C. 3414; OMB Circular
A-102)

90.5 Effect on other imam.
Ail other grants administration pro-

visions ad codified program regula-
tions. program manuals. handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extant
they are required by statute, or au-
thorized in accordance with the amp-
tion provision in 11

(Stgattri2T: 20 UAC. 3474; OMB Circular
A-102)
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INA
444 Addinwas and asemidem.
(a) For dames of grants and grant-

ees subject to this part. Federal agen-
das may not impose additional admtn-
istrethee requirements except in codi-
fied regulations published in the M-
aw. Morena.

(b) Exceptions for classes of grants
or grantees may be authorised only be
the Secretary after consultation with
OMB.

(c) Exceptions on & case-by-case
basis and for subgrantees may be au-
thorised by the affected Federal agen-
cies.
(Authentr 20 U.S.C. 3414; OMB Cireidar
A-102)
153 FR sat and son mar. II, 19M. as
amended at 63 FR son Mar. IL 1989)

Sebpan 11Pro.411want toquIrments

Seale Forms for applying for grants.

(a) scope (1)Thtssection preesibes
Items and instructions to be used by
governmental organbuitions (except
hospitals and instflutiove of hagher
education operated by a govertunent)
in applying for grants. This section is
not applicabie, however, to formula
grant Programs which do not require
applicants to apply for funds on a
Project basis.

(2) This section 8pPlies only to Mai-
cations to Federal agencies for grants,
and is not required to be applied be
grantees in dealing with aPPlicants for
subgrants. Howe Ver, grantees are en-
couraged to avolo more detailed or
burdensome aPPlication requirements
for subgrants.

(b) Authorized Amas and instruc-
tions for governmental organizations.
(1) In applying for grants, applicants
shall only use standard application
forms or those prescribed by the
granting agency with the approval of
OMB under the Paperwork Reduction
Art of 1980,

2) Applicants are not required to
submit more than the original and two
copies et preapplications or aPPlica-
Lions

(3) Applicants must follow all aPPli-
cable Mstructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the pro-
grams, functions, or activities that will

3 19
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be used to plan, budget, and evallide
the work under a grant. Other supple-
mentary instructions May be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard farm. eacePt the SF-424 facesheet.
Federal agencies may shade out or in-
struct the applicant to disregard ape
line item that is not needed.

VD When a grantee at/Plies for addl-
tippet funding (enth as a continuation
or supplemental award) or amends a
Previously submitted aPP)ication- only
the affected pages need be submitted.
Previously submitted Pages with War-
mation that is sUll current need not be
resubmitted.
thPProved by the office of management
and Budget under control number 1880-

0111
(Authority: 20 U.S.C. 3414: 02413 Circular

163 FR earn and .1081. Mar. 11, 1988. se
amended at 53 FR 49142, Dee. 8, 19881

0 90.11 &Me plane.
(it) Scope. The statutes for some pro-

grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, "Intergovernmental Review of
Federal Programs," States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
Provisions for plans that ire subject to
regulations implementina the Execu-
tive order.

tb) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in steatites or codified regula.
lions.

(c) Assurances In each plan the
State will include an assurance that
the Slate shall comply wIth ail appli-
cable Federal statutes and regulations
in effect with respect to the periods
for which it reseives grant funding.
For this assurance and other assur-
ances required in the plan, the State
mar.

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required be those Provi-
sions,
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(2) Repeat the auvrinee language In
the statutes Or reaulatkins. or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend
a plan whenever necessary to reflect:
(1) New or revised Federal statutes or
regulations or (2) a material change in
any State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment
and its effective date but need submit
for approval only the amended por-
Uons of the plan.
(Authority: 20 U.S.C. MU OMB Circular
A-IO2)

68.12 Opedal grant or sabgrant condi-
tions fbr "high-risk" grantees.

(a) A grantee or subgrantee may be
considered "high risk" if an awarding
agency determines that a grantee or
subgrantee:

(I) Has a history of tmaatisfactory
performance. or

(2) Is not finanisially stable. Or
(3) Has a management system which

does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards. or

(6/ Is otherwise not responsible; and
if the awarding agency determines
that an award will be made, special
conditions and/or restrictions shall
correspond to the high risk condition
and shall be inclura-d in the award.

(b) Special conditions or restrictions
may include;

(I) Payment on a reimbursement
basis;

(2i Withholding authority to pro-
ceed to the next phase until receipt of
evidence of acceptable performance
within a given funding period;

(3) Requiring addltimial, more de-
tailed financial reports;

(4) Additional project monitoring:
ifir Requiring the grante or subgran.

tee to obtain technical or management
Nisi-stance; or

(Si Establishing additional Prior aP-
prov la

tc) If an awarding agency decides to
impose such conditions, the awarding
official win notify the grantee or sub-
grantee as early as possible, in writing,
of:

11110.20

(1) The nature of the omelet condi-
tions/restrictions:

(3) Tbe reationOn for imposing them:
(3) The corrective actions which

must be taken before they will be re-
moted and the time &Sowed for coat-
Igethilt the corrective actions and

(4) The method of requesting recon-
sideration of the tionditionatrestric-
Lions imposed.
autheinty: 20 U.S.C. 3474; OMB Circular
A-102i

Subpart CPo*Award Impanponenta

POIANCIAL AD11111111111ATION

MLR Standards for financial maw-
meM Mane

(a) A State must expand and ac-
count tor grant funds in accordance
with State laws and procedures for ex-
pending and accounting for its own
funds. Fiscal control and accounting
procedures of the State, as well az its
subgrantees and cost-type contractors,
must be sufficient to:

(1) Permit maparation of repeals re-
quired by this part and the statutes
authorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violatIon of the restrictions
and prohibitions of applicable

(b) The financial management sys-
tems of other grantees and subgran-
tees must meet the folloWing stand-
ards:

(1) Financial reporting Accurate.
current, and complete disclosure of
the financial results of financially as-
sisted activities must be made in ac-
cordance with the financial rsporting
requirements of the grant or subgrant

12) Accounting records Grantees
and subgrantees must maintain
records which adequately ithmtifY the
source and application of funds pro-
vided for financially-assisted activities.
These records must contain informa-
tion pertaining to grant or aubgrant
awards and authalmtions. obItiga
Wm, unobligated balances, assets. li-
abilities, Puttees or exPenditures, and
income.
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(3) internal control. Effective con- nancial assistance as part of a
trot and accountability must be main- preaward review or at any time subse-
tained for all grant and mbgrant cash. quent to award .
real and personal property, and other (Approved by the Office of hianbeement
assets. Grantees and subgrasitees must anri Boom unther cannel number sage.
adequately safeguard all such ProPer- 031r)

ty and mast aware that It is used (Authority: SO Ult.C. 3474; Olen Circuisr
solely for authorized purposes. A-102)

(4) Budget control. Actual ezpendi-
tures or outlays must be compared MS PR 1071 and SOP, Mar. 11. 1988. as
tow budgeted amounts fur each grant amended at SS PR 49143. Dec. 8. 19881

or =be:ant. Financial information
must be related to performance or pro-
ductivity date, including the develop-
ment of unit cost information when-
ever appropriate or sperifically re-
quired in the grant or saterant agree-
ment. If unit cost data are required.
estimates bated on available chmumen-
taiton will be accepted whenever posi.i-
ble.

(6) Allowabk cost. APPlicable OMB
cost principles, agency PrograM regu-
lations. and the terms of grant and
subgrant agreements will be followed
in detemiining the reasonableness, al-
lowability. and anteability of costs.

(6) Source documentation. Account-
ing records must be supported by such
source documentation as cancelled
cheeks, paid bills, payrolls, time and
attendance records, contract and sub-
grant award documents, etc.

t7) Cash management Procedures

190.21 Payment.
(a) Scope. This section prescribes the

basic standard and the methods under
which a Federal agency will make pay-
nients to grantees. and grantees will
make payment's to subgrantees and
canisactors.

(b) Basic standard. Methods and
Procedures for payment shall mini-
mize the time elapsim between the
transfer of funds and disbursement by
the grantee or subgrantee. in accord-
ance with Treteury regulations at 31

CFR Part 205.
(c) Advances. Grantees and subgran-

tees shall be paid in advance, provided
they maintain or demmistrate the will-
ingness and abi ty to maintain proce-
dures to minimise the time elapsing
between the trensfer of the funds and
their disbursement by the grantee or

tee
for minimising the time elapsing be- (d) Reimbunement Reimbursement
tween the transfer of funds from the shall be the preferred method when
U.S. Treasury and disbursement by the requirements in ParagraPh (e) of

grantees and subgrantees must be fol. this section are not met. Grantees and
lowed whenever advance payment pro-et subgrantees m v also be paid by reim-
eedures are used. Grantees must estab- bursement for .uty construction grant.
lish reasonable procedures to ensure Except as otherwise specified in ream
the receiPt of rePorts on subgrantees' lotion. Federal agencies shall not use
earn balances and cash disbursements the percentage of completion method
in sufficient time to enable them to to PaY construction grant& The grant-
Prepare complete and accurate cash ee or subgrantee may use that method
transactions reports to the awarding to pay its construction contractor, and
agency. When advances are made by if it does. the ;marling agencfs Poe-
letter-of-credit or electronic transfer menta to the grantee or subgiantee
of funds methods, the grantee must will be based on the grantee's or sub.
make drawdowns as close as possible grantee's achia: rate of disbursement.
to the time of making debursements. te) Working capital advances. If a
Grantees must monitor cash draw- grantee cannot meet the criteria for
downs by their subgrantees to assure advance payments described in pars-
that they conform substantially to the graph (c) of this section. and the Fed-
same standards of timing and amount emi agency rids determined that reim.
as apply to advances to tbe grantees. bursement is not feasible because the

(c) An awarding agency may review grantee leeks ;sufficient working cap-
the adequacy of the financial manage- ital, the awarding agence may Provide
ment ilestee of any applicant for fi- cast) or a working capital advance
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beds. Under this procedure the award-
ing agency shall advance caah to tne
grentee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee's die-
bursing cycle. 'Thereafter, the award-
ing agency shall reimburse the grantee
for its actual cash disbursements. The
working capita) advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or
inability of the grantee to provide
timely advances to the subgrantee to
meet the subgrantee's actual cash dis-
bursements.

di Affect cif Program income, re-
funds, and audit recoveries on pay-
ment. (1) Grantees and subgrantees
shall disburse rePaYments to and in-
forest earned on a revolving fund
before requesting additional cash pay-
ments for the same activity.

(2) Except as provided in paragraph
(ft( 1 ) of this section. grantees and sub-
grantees shall disburse program
ineome. rebates, refunds, contract set-
tlement% audit recoveries and interest
earned on such funds before request-
im; additional cash payment&

g) Withholding payments. (1)
Unless otherwise required by Federal
statute, awarding agencies shall not
withhold payments for proper charges
incurred by grantees or subgrantees
unless--

(i) The grantee or subgrantee has
failed to comply with grant award am-
ditions or

Tbe grantee or subgrantee is in-
debted to the United States.

(2) Caah withield for failure to
comply with grant sward condition.
but without suspension of the grant,
shall be released to the grantee uPon
subsequent compliance. When a grant
is suspended, payment adjustments
will be made in accordance with
160.43(c).

(3) A Federal agency shall not make
Payment to grantees for amounts that
are withheld be grantees or subgran-
tees from payment to contractors to
assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the
withheld funds to the contractors or
to escrow accounts established to

50.22

assure satisfactory completion of
work.

tit) Cash depositories. (l) Consistent
with the national glee of expanding
the OPPOrtunities for minority bust-
nem enterprises. grantees and Bob'
grantees are encouraged to use minori-
ty banks (a bank which is owned at
least 50 percent by miswrite grouP
members). A hat of minority owned
banks can be obtained from the Mi-
nority Business Development Agency.
Department of Commerce. Washing-
ton. DC 20230.

(2) A grantee or subgrantee shall
maintain a lietwrate bank account only
when required by Federal-State agree-
ment

(1) hailea flamed on advances.
Except for interest earned on advances
of funds exempt under the Interim"-
ernmental Cooperation Act (l U.S.C.
6501 et seq.) and Use Indian Self-De-
termination Act (23 U.B.C. 460). grant-
ees and subgrantees shall PremPtly,
but at least quarterly, remit Were*
earned on advances to the litthiral
agency. The grantee or subgrantee
may keep interest amounts up to $100
per year for administrative expenses.
(Bothoriir 20 U.B.0 Seld: OMB Circular
A-102)

it gala Allowable cod&
(a) Limitation on use of funds.

Grant !units may be used only for
(I) The allowable costs of tbe grant-

ees, subgrantees and cOstotYne contme-
tors, Including alloWable costa in the
form Of Piemonte to fixed-Prim con-
tractor= and

(2) Reasonable fees or profit to cost-
type contractors but not any foe or
profit (or other increment above al-
lowable costs) to the grantee or guis-
e rantee.

(b) For each kind of organisation,
there is a Bet of Federal PrinciPles for
determining allowable costs. For the
costs of a State, local, or Indian tribal
government, the Secretary applies the
cost principles in OMB Circular A-tef.
as amended on June a 1987.
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authority:

153 PR MI and NM Mar It 19811. ea
amended at 53 int DOM Mar. 11. leen

EOM Period cif amilabinty el fluids.

(a) GeneraL Where a funding period
Is 5Pecified, a grantee may charge to
the sward only costs resulting from
obligations of the funding period
unless carryover of unobilgated bal-
ances is permitted, in which case the
carryover balances may be charged for
costs resulting from obligations of the
subsequent funding period.

0) Liquidation of obligations. A

grantee must liquidate all obitgations
incurred under the award not tater
than 90 days after the end of the
funding period (or as specified in a
Program regulation) to coincide with
the submiesion or the annual Finan-
cial Status Report (8F-269). The Fed-
eral agency MBI, extend this deadline
at the request of the grantee.
*authority: 20 U.S.C. 3414; OMB circular
A - lop

20 U.S.C. 34/4; OMB Circular

Mtn Matching or cost sharing.

(a) Basic mile: Costs and contribu-
!War aCcePgable. With the qualifica-
tions and exceptions listed in para-
graph (bi of this section, a matching
or cost sharing requirement may be
satisfied by either or both of the fat-
lowinr

(1) Allowable costs incurred by the
grantee. suberantee or a cost.type con-
tractor under the assistance agree-
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meat. This includes allovable costs
home by non-Federal pants or by
others cash donations from non-Feder.
al third parties.

The value of third party tn-kInd
contributitme applimble to the period
to which the cost sharing or matching
requitement' amities.

Qualifications and earcestfool
(1) Cbsts bows, by other Federal grant
agreemeals. Excel* as Provided bY
Federal statute, a cost sharing or
matching requirement may not be mat
be costs borne be another Federal
grant. Thks probilution does not apply
to income earned by a grantee or sub-
grantee from a contract awarded
under another Fedenti grant.

12) General revenue shares,. For the
PurPose of this seCtiOn, genera) reve-
nue sharing funds distributed under
31 U.S.C. 6102 are not considered Fed-
eral grant funds.

(3) Cott or contributions counted to-
wards other Federal costs-sharing re
Mitrements. Neither costa nor the
values of third party in-kind contribu-
tions may count towards satisfying a
cost sharing or matching requirement
of a grant agreement if they have
been or will be counted towards satis-
fying a rost sharing or matching re-
quirement of another Federal grant
agreement, a Federal procurement
contract, or any other award of Feder-
al funds.

(4) Costs financed by program
income. Costs financed be program
income, as defined in 80.25. shall not
count towards satisfying a cost sharing
or matching requirement unless they
are expressly permitted in the terms
of the assistance agreement. (This use
of general program income is de-
scribed in i 80.25t g).)

(5) Services or properly financed by
income earned by contractors. Con-
tractors under a grant may earn
income from the activities carried out
under the contract in addition to the
amounts earned from the party award-
ing the contract No costs af services
or property supported by this income
may count toward sati. tying a cost
sharing or matching requirement
uniess other provisions of the grant
agreemem expressly permit this kind
of income to be used to meet the re-
quirement.
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(e) Seconds. Cads nal third pang
In-kind contributions counting towards
satisfying a cost sharing or matching
requktunent must be verifiable from
the records of grantees and subsrantee
or east-type contractors. These records
must show how the value placed on
third party in-kind contrtbutions was
derived. To the extent temfhte,
leer services will te supported by the
same methods thM the organisation
uses to support the anocaldlity of reg-
ular personnel costa.

till Special standards Air Laird party
in-kind contribution& tit Third partY

eantrksutions count towards
satisfying a cost sharing or matching
requirement only where, if the Pan:
receiving the contributions were to
pay for them, the payments would be
allowabks coats.

(11) Bonn third party in-kind contri-
butions are goods aml services that., if
the grantee, subgrantee, or contractor
receiving the contribution had to PaY
for them, the payments would have
been an bulireot costa. Costa sharing
or matching credit (or such contribu-
tions shall be given only if the grant-
ee, subgrantee, or contractor has ea-
tablished. along with ita regular indi-
rect cost rate, a specisi rate for allo-
cating to individual projects or pro-
grama the value of the contributions.

nil) A third party in-kind ctattribu -
Lion to a fixed-price contract maY
count towards satisfying a cost shartng
or matching reeuirement only if It re-
sults in;

(A) An increase In the services or
ProPerty provided under the contract
(without additimml cost to the grantee
or subgrantee) or

tin A cost savings to the grantee or
subgrantee.

(iv) Tbe values placed on third party
in-kind contributions for cost shartng
or matching AU:Poses will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution la a &Me not treated in those
see lona the value placed Woo It shall
be fair and reasonable.

(e) Valuation of donated services
(1) Volunteer services. Unpaid services
provided to a grantee or subgrantee by
individuals will be valued at rates con-
sistent with those ordinarily Paid tor
similar work in the grantee's or sub-

111044

granters organtadton. ff the grantee
or subgrantee does not have employ-
ees performing similar work, the rates
will he consietem with those ordinarily
paid by tither erimloyers ter similar
work in the same labor market, in
either case, a reasonable amount for
fringe benefits may be Included in the
valuation.

(2) Reaplosees Darr orgooko.
(ions. When an employer other than a
grantee, subgrantee, or cost-type con-
tractor furnishes free of charge the
services of an employee in the employ-
ee's normal line of work, the services
will be valued at the emphiyee's regu-
lar rale Of pay exclusive of the em-
ployee's fringe benefits and overhead
costs. If the services are In a different
line ot work, Paragraph (c1C1) of this
section applies.

(d) Valuation of third party donated
supplier and teamed equipment or
space. (1) If a third party donates sup-
plies, the contribution will be valued
et the market value of the supplim at
the time of donation.

(2) If a third party donates the use
of ea/dna/ant air /Pate in a building
but retains title, the contributice will
be valued at the fair rental rate of the
equipment or space.

tei Valuation at Mid party deflated
Onairesea4 buildings; and land. If a
third party donates eginiaMent, build-
ings, or land. and title Passes to a
grantee or subgrantee, the treatment
of the donated PrePerty will dePend
uPon the Purpose of the grant or sub
grant. as follows:

(1) Awards for capital argenditures.
if the purpose at the grant or sub-
grant is to assist the grantee or sub-
grantee in the acquisition of property,
the market value of that property at
the Lime of donation inaY be counted
as cost sharing or matehing.

(2) Other awards. If westing in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (Oar (1) and tin of this section
MAT:

tit If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as east sharing or matching.
In the case of a subgrant, the terms of
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the pant agreement may require that
the aptiroval be obtained from the
Federal agency as well as the grantee.
In all canes. the approval may be given
only If a Purchase of the equiPment or
rental of the land would be approved
as an allowable direct cost. If any part
of the donated property was acquired
with Federal funds. only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(a) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land. and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The dem-
elation or use allowances for this Prop-
erty are not treated as third party in-
kind contribution& Instead, they are
treated as costs incurred by the grant-
ee or subgrantee. They are comPuted
and al/mated (usual as indirect
costa) In accordance with the cost
principles specified in I 30.21. in the
same way as depreciation or use allow-
ances for purchased equipment and
buildings. The amount of depreciation
or use allowances for dr nated equip-
ment and buildings is based on the
property's market value at the time it
was donated.

(f ) Valuation ar grantee or eribernu-
tee donated real Proved, far construe-
nonOsegutaition. If a grantee or sub
grantee donstes rein property for a
construction or Sociales acquisition
project, the current market value of
that property may be counted as cost
snaring or matching. If anY Part of
the donated proPertY was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost sharing or matching.

(it) Appraisal of real property. In
some cases under paragraphs (di, tel
and (f ) of this section. it will be neces-
sary to establish the market value of
land or a -Aladin* or the fair rental
rate of land or of space in a building-
In these eases, the Federal agency
may require the market value or fate
rental value be set by an independent
appraleer, and that the value or rate
be certified by the grantee- This re-
quirement will else be imposed by the
grantee on subgranteee-

34 CM Subtitle A (74-90 Milan)

(Approved by the Other of Management
and Budget %weer control number 1110-

°517)
(Authority: 70 PAC. 3414; OMB Clicitlaf
A-103)

163 FR 111171 and goer. Mar. 11, laga. as
amended at 59 PR 49143, Dee. O. 10811

11110.IN Program income.
(a) General. Grantees are encour-

aged to earn income to defray Pro-
gram costs. Program income includes
income from fees for services per-
formed, from the use or rentai of real
or personal property accuired with
grant funds, from the sale of commod-
ities or items fabrii Med under a grant
agreement and from payments of
principal and interest on items made
with grant funds. Except as otherwise
provided in regulations of the Federal
agencY. Program income does not in-
clude interest on grant funds. rebates,
credits. discounts, refunds, etc. and in-
terest earned on any of them.

(to Definition of Progam insoles
Program income means gross Income
received by the grantee or subgrantee
directly generated by a grant suPPurt-
ed activity, or earned only as a result
of the grant agreement during the
grant period. -During the grant
period" is the tIme between the effec-
tive date of the award and the ending
date of the award reflected in the final
financial report.

to) Cost of proscenip program
income. If authorized by Federal regu-
lations or the grant agreement. costs
incident to the generation of program
income may be deducted from gross
income to determine program income.

(d) Governmental reentries. Taxes.
special sasessinents. levies, flags, and
other such revenues raised bY a grant,
ee cir subgrantee are not program
income unless the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income.

te) Royalties. Income from royalties
and license fees for copyrighted mate-
rial. patents, and inventions developed
bY a grantee Or subgrantee Is Program
income only if the revenues are specif-
ically identified in the grant agree-
ment Of Federal agency regulations as
Program income. (See ti30.34.)
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(f) Property. Proceeds from the sale
of real property or equipment will be
handled M accordance with the re-
quirements of 18 80.31 and SM.

(g) Use of' program Mame. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alters
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and biome earned by subgrantees and
between the sources. kinds, or
amounts of income. When Federal
agencies authorize the alternatives in
paragraphs (g) (2) and (3) of this sec-
tion. program income in excess of any
limits stipulated shall also be deducted
from outlays.

(1) Deduction. Ordinarily Program
income shall be deducted from total
allowable costs to determine the net
allowable costa. Program income shall
be used for current costs unless the
Federal agency authorizes otherwise.
Program income which the grantee
did not anticipate at the time of the
award shall be used to redure the Fed-
eral agency and grantee contributions
rather than to increase the funds com-
mitted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and tae
grantee- The Program income shall be
used for the purposes and under the
conditnms of the grant agreement

Cost sharing or matchina When
authorised, Program tncome may be
wed to meet the cost sharing or
matching requirement of the grant
agreement. The amount of the Federal
grant award remains the same.

(h) Income after the award period.
There are no Federal requirements
governing the disposition of Program
income earned after the end of the
award period (i.e.. until the ending
date of the final ftnancial report, see
paragraph (a) of this section). un)ess
the terms of the agreement or the
Federal agency regulations provide
otherwise.
(Authorttr. 20 1/33.C. 3414; OMB Circular

130.24

Sale Nosendend amine
(a) Basic rule. Grantees and sub-

grantees are responsible for obtaining
audits in accordance with the Single
Audit Act of INN (31 U.S.C. 7301-71
and Federal agency implementing reg-
ulations. The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
and compliance audits.

(b) Stibgnintees. State or local gov-
ernments, as those terms are defined
for PurPoses of the Single Audit Act,
that receive Federal financial assist-
ance and provide 420.000 or more of it
in a fiscal year to a subgrantee shalt

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether
subgrantees covered by OMB Circular
A-110. **Uniform Requirements for
°rants and Other Agreements with
Institutions of Higher Education. Hos-
pitals and Other Nonprofit Organiza-
tions" have met the audit require-
ment. Ccenmercial contractors (private
forprofit and private and governmen-
totel organizations) providing goods and
services to State and local govern-
ments are not required to have a
single audit performed. State and local
easements should use their own pro-
cedtues to ensure that the contractor
has complied with laws and regula-
tions affecting the ezpenditure of Fed-
eral fundle

(2) Determine whether the subpan-
tee Went Pederia eminence funds pro-
vided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing en audit of
the subgrantee made in accordance
with the Act. Circular A-11a, or
through other means (e.g.. Program
reviews) if the subgrantee has not had
such an audit:

(3) Ensure that appropriate correc-
tive action is taken within slit months
after receipt of the audit. report in in-
stance of noncompliance with 'Nickell
laws and regulations:

(4) Consider whether subgrantee
audits necessitate adjustment of the
grantee's own recordrc and

(5) Require each autograntee to
permit independent auditors to have
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access to the records and flnanciai
statements.

(e) Auditor selection. In arranging
for audit service& f 80.36 shall be fol-
lowed.
(Authority 20 U.S.C. 3474; OMB Circular
A-102)

Norm The requireinenin tor nonFederal
audits am contained in the Appendix to
Part 80Audit Requirements for Mate and
Weld COveliunreta.
(53 PR 8071 and 8087. Mar. 11. 1988, ax
amended at 53 FR 5072, Mar. 11. 1988)

CHAIM% PROPIXITIt. AND SU/ 'AWARDS

8820 Mange&
(a) General. Grantees and subgran-

tees are permitted to rebudget within
the &OPTS:wed direct cost budget to
meet unanticipated requirements and
may make limited Program changes to
the approved prOjeCt. HoWeVer. unless
waived by the awarding &gentle cer-
tain types of poat-award changes in
budgets and projects shall require the
Prior written approval of the awarding
agency.

(b) Relation to cost principles. The
applicable coo principles (see 0 80.22)
contain requirements for prior approv-
al of certain types of costs. Except
where waived, those requirements
apply to all grants and subgrants even
if paragraphs IC) through (1) of this
section do not.

(c) Budget changes- (1) Noncom-
struction pra)cela. Excein as stated in
other regulations or an sward docu-
ment, grantees or subgrantees shall
obtain the prior approval of the
awarding agency whenever any of the
following changes is anticipated under

nonconstniction award:
Ai) An, . vision which would result

in We re or additional
.. waived by tile awarding

ageticy. .-lenulative transfers among
direct cost categories, or, if applicable,
*meg separately budgeted programa.
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy's share exceeds $100,000.

(iii) Transfer of funds allotted for
training air dances (Ia.. from direct
payments te tratnees to other expense
categories).
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(3) Oxistraction profeets. Orantees
and subgrantees shall obtain prior
written approval for any budget revi-
sion which would :with in the need
for additional funds.

(2) Combined construction and non-
construction prefects. When a grant or
subgrant twovides funding for both
eonstruction and nonconstruction ac-
tivities, the grantee or subgrantee
must obtain prior written Mimsl
from the awarding agency before
making any fund or budget transfer
from =construction to constxuetion
or vice versa.

(d) Progrummatie changes. Grantees
or subgrantees must obtain the prior
approval of the awarding agency
whenever any of the following actions
is anticipated:

0) Any revision of the scope or ob-
jectives of the project (regardless of
whether there is an associated budget
revision requiring prior aPProYal).

(2) Need to extend the period of
availability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research project& a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Under =construction projects,
contracting out. subgrenting (if ati-
thoe-ed by law) or otherwise obtain-
ing toe services of a third party to per-
form activities which are central to
the purposes of the award. This ap-
proval requirement is in addition to
the aPProval requirements of 080.36
but does not epply to the Procurement
of equipment, supplies, and general
support services.

te) Addiftonal prior approval re-
guirements. The awarding agencY may
not require prior approval for any
budget revision which is not described
in paragraph it) of this section.

(1) Requesting prior approval. (1) A
request for Prior approval of any
budget revision will be in the same
budget formal the grantee used in its
application and shall be accompanied
by a narrative juantication for the
proposed revision.

(2) A request for a prior aPProval
under the applicable Fe&ral cost prin-
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doles (see 080.32) may be made by
letter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the re-
quest in writing. A grantee will not ap-
prove anY bedget or ProJect revision
which is inconsietent with the purpose
or terms and condltices of the Federal
grant to the grantee. If the revision,
requested by the subgrantee would
result in a change to the grantee's ap-
proved project which requires Federal
prior approval, the grantee will obtain
the Federal agency's apprinal before
approving the subgrantee's request.
(Approved by the Office of Management
and Budget tuukr control number 1880-
0517)

(Authority 20 U.S.C. 3474: OMB Circular
A-102)
153 FR 8271 and 9087. Mar. 11, 1988. as
amended at 53 PR 49143, Dee. 5. 19857

0 80.31 Real property.
(ai Title. Subject to the obligations

and conditions set forth in this sec-
tion, title to real property acquired
under a grant or subgrant will vest
upon acquisition in the grantee or sub-
grantee respectively.

(le Use Except as otherwise provid-
ed by Federal statutes, real property
will be used for the originally author-
ized purposes as long as needed for
that purposes, and the grantee or sub-
grantee shall not dispose of or encum-
ber its title or other interest&

(c) Disposition. When real ProPerty
is no longer needed for tbe originally
authorized purpose, the grantee or
suberantee wW request disposition in-
structions front the awarding agency.
The instructions will provide for one
of the following thematives:

(1 ) Retention of title. Retain title
after compensating the awarding
agency. The amount paid to the
awarding agency will be computed by
applying the awarding asencY's Per-
eentage of participat ion In the cost of
the original purch.tse to fair
market value of the property. Howev-
er. in those situations where a grantee
or subgrantee is disposing of real prop-
erty acquired with grant funds and ac-
quiring replacement real property

ISO=
under the a ..te program, the net pro-
ceeds from the disposition may be
used as an offset to the cost of the re-
placement ProPerty-

(3) Sale of property. Sell the prop e-
V and compensate the awarding
agency. The amount due to the award-
ing egeneir will be calculated bY &Piny-
ing the awarding agency's percentage
of participation in the cost of the
original purchase to the proceeds of
the sale after deduction of anY *anal
and reasonable selling and fixing-up
expenses. If the grant is still active,
the net proceeds from sale may be
offset against the original coat of the
property. When a grantee or subgran-
tee is directed to sell property, sales
procedures shall be followed that pro-
vide for competition to the extent
practicable and result in the highest
possible return.

(3) Tranaler af title. Transfer title to
the awarding agency or to a third-
party designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount calcu-
lated by applying the grantee or sub-
grantee's percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

(d) The proviatons of paragraph (c)
of this section do not apply to disaster
assistance under 20 U.B.C. 241-1014c)
and the construction provisions of the
Impact Aid Program, 20 WIC. 831-
641.

(Aulhority. 20 U.S.C. 3474; OMB Circular
A-102)

153 PR 8071 and 8087, Mar. 11, 1985, as
amended at 53 PR 5072. Mar. 11. 1988)

80,32 Equipment
(a) Title. Subject to the ObligatiOns

and conditions set forth in this sec-
tion. title to equipment acquired under
a rant or subgrant will vest upon ac-
quisition in the grantee or subgrantee
respectively.

(b) Stales. A State will use, manage.
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedwes.
Other grantees and subgranteca will
follow paragraphs (c) through (e) of
this section.
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(g) Awarding agency mien (1)
Orante lia and substentees must make
available, upon request cd the award-
ing agency, technical specification on
Prtexwed inocurements Mum the
awarding agency believes such review
* needed to enstre that the item and/
or service specified is the one being
Proposed for Punthase. This review
generally will take place isiOr to the
time the specification is incorporated
into a solicitation document. However.
U the grantee or subgrantee desires to
have the review accceoplished after a
solicseion has been developed, the
awarding agency ma still review the
spectlicadena. with such review mime
ly limited to the technical aspects of
the pinposed purchase.

(2) Grantees and subgrentees must
on request make available for award-
ing agency pre-sward review procure-
ment documents, such as requests for
Propmako or ithrliSilons for bids, inde-
Pendent cost estimates, etc.. when:

(i) A grantee's or subgrantee's Pro-
curement procedures or operation fails
to comply with the procurement
standards in this seciton; or

tie The procurement is expected to eguivoirid 10 fur pews tif the
exceed $35,008 and la to be awarded price The "bid guarentee" shall con-

without competition or only one bid or gist of a firm commitment such se a

offer is received in response to a solid- bid teed. certified cheek. or other 'se-

tae= or gettable instrument accomPareving a

4111) The procurement. which is ex- bid m assurance that the bidder will,

peeled to exceed $25,002. specifies a anon ace:entente of Ids Md. execute
"brand name" product; tw such contractual documents as may be

(iv) The proposed award over S25,000 required within the thee specified.

is to be awarded to other than the SP- (3) A PerPrmaliee bond on the Pan

Parent, low bidder under a sealed bid qf the contractor for 103 percent of the

Procurement; or
cost/wet Price. A "Performance bond"

(v) A proposed contract modification is one executed in connection with a

changes the scope of a contract or in- contract to secure fulfillment of all

creases the contract amount by more the contractor s obligations under

than $25.000.
such contract.

(3) A grantee pr subigsstes will be t3) A payment bond on the Parg of

exempt from the pre-award review in the contractor fbr 100 percent of the

Paragraph tgx2) of this section if the contract price. A "payment bond" is

awarding agelley determines that its one executed in connection with a con-

Procurement agate= MISS' with the tract to assure PaYment as required be

standar& of this section. law of all persons owl** labor and

(i) A grantee sr subgrantee may re- material hi the execution of the work

guest that its procurement system be provided for in the contract
reviewed by the awarding agency to (1) Contract provisions. A grartee's

determine whether lis seam meets and sublimates's contracts must on-

these standards in order for its system lain provisions in paragraph (i) of this

to be certified. Oenerally. these re- section. Federal agericieS are permit-

views shell occur where there is a con- ted to require changes, remedies.

einem high-dollar funding, and third- changed condttions. access and records

24 CYR Sub Elie A (7.1.90 Id Men)

Parte centracts are awarded on a regu-
lar bmiu

(Il) A graatee or subgrantee may
self-certify its procurement system.
Such neecertiticaLion shall not limit,
the awarding agency's right tresurvey
the system. Under a self-ceetification
Procethere. awarding agencies may
wish to rely on written aisurances
from the grantee or subgrantee that it
is cementite with these standards. A
grantee e subgrantee will cite specific
Procedures, regulations. standards.
etc., as being in compliance with these
requirements and have its system
available fin review.

Us) Bonding requirements. For con-
struction or facility improvement con-
trade or subconstracts mending
$100.000. the awarding ageneY mar
accent the bonding Pence and require-
ments of the grantee or subgrantee
Provided the awarding alence hos
made a determination that the award-
ing agency's interest is adequately pro-
tected. If such a determination has
not been made. the minimum require-
meats shall be as follows:

(1) A bid guaro dee from each bidder

274

Officao of the Semidry, Idecation

retention. suspension a work, and
other elamos approved by the Office
of Procurement Policy.

(1) Ariministretive, contractual. or
legs] remedies ki instances where con-
tractors violate or breach contract
terms, and provkle for loch sanctImis
and penalties as nay be appropriaW
(Contracts other than mall pur-
chases).

(2) Termination for muse and for
convenience by the grantee or nab-
grantee including the manner ky
which it will be effected and the basis
for settlement (All contemns in =WM
of $10.000).

(3) Compliance with Executive
Order 11245 of September 24, 1865 en-
titled "Equal Employment Opportime
ty," as amended by Executive Order
11375 of October 13, IOW and as sup-
plemented in Department of Labor
regulations (41 CFR Chepter 60) (All
construction contracts muted in
excess ot $10,009 by grantees and their
contractors or subgrantees).

(4) Consdlance with the Copeland
"Antl-Klekback" Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (20 CFR Part 3) (Ali con-
tracts and subgrants for construction
or repair).

(5) Compliance with the Dais-
Bacon Act (40 U.S.C. 370a to a-7) as
supplemented by Department of labor
regulations (29 CFR Part 5) (Construc-
tion connects in excess of WACO
awarded by mentees and subgrantees
when required by Federal grant pro-
gram legislation).

(61 Compliance with sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. I27-
330) as supplemented by Department
of labor regulations (2O CFR Part 5).
(Corstructims contracts awarded by
grantees and subgrazatees in excess of
62.000. and in excess of $2.500 for
other contracts which involve the em-
ployment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements end regulations periatning
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

KV
(9) Awarding agency requirements

and regulations pertaining to COPP*
rights and lights In data.

(18) Access by the grantee, the sub-
grantee. the Federal grantor menet%
the Comptroller General of the
United States. or any of their duly au-
thorised representatives to any books.
documents. Papers, and records of the
contractor which me directly perti-
nent to that specific outran for the
Purpose of slaking audie examination,
excerpts. and transcription&

(11) Retention of all required
records for three years after grantees
or subgrantees make flnal Payments
and all other pending matters are
closed.

(12) Compliance with all applicable
standards, orders, or requirements
Issued under section $08 or the Clew
Mr Act (42 U.S.C. 1867(h)), section See
of the Clean Water Act (33 CAC.
1388), Executive Order 11729, and En-
vironmental Protectim Agency regula-
tions (4O CPR Part 15) (Contracts.
subcontracts, and submants of
amounts In excess of $100,000).

(13) Mandatory standards and poli-
cies relating to energy efficiency
which are contained in the state
energy comer's/ion plan issued in
compliance with the Energy Policy
and Conservation Act (Pub. L. 84-103).
gamma by the Offlee of Management
and Buebiet wider control number IMO-
RIM
(Authority: 30 mac. 3474: OMB Cboular
A-1011)

UM PR 5011 and $DI% Ms, H. UR& as
amended at 53 PR 40143, Dee. S. ME

I Mgr fiettpersta.
(a) States. States shall follow state

law and procedures when awarding
and administering subgrants (whether
on a cost reimbursement or fixed
amount basis) of financial assistance
to local and Indian tribal govern-
ments. Mates than:

(1) Ensure that every subvert in-
cludes any clauses required by Federal
statute and executive orders and their
IMPISSUffiiing regulationic

(2) Ensure that subgrantees are
aware of requirements Imposed upon
them by Federal statute and regula-
tion:
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(3) Ensure that a provide° for WM'
Striate with 48042 is placed in mere
cost reimbursement subgrant; and

(6) Conform any advances of grant
funds to subgrantees substantially to
the same Mender& of timing and
amount that GPI* to cash advances
by Federal agencies.

(b) AU other grantees. All other
grantees shall follow the provisions of
this part which are applicable to
awarding agencies when awarding and
administering subgrants (whether on a
eon reimbursement or fixed amount
basis) of financial aseistance to local
and Indian tribal governments. Grant-
ees shale

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulation& and

(3) Ensure that subgrantees are
aware of requirements Imposed upon
them by Federal statutes and regula-
tions.

(e) Exceptions. By their own terms.
certain provisions of this part do not
apply to tbe award and administration
of subgrantrs

(1) Section 80.1te
(2) Section BO. 1 1;
43) The letter-of-credit procedures

specified in Treasury Regulations at
31 CFR Part 206, feted in 80.21: and

(4) Section 00.50.
(Authority: TO tin.C. 3474: OMB Circular
A-10T)

Romans. RECORDS. Rergerme. APO
EnroudErmun

9 $k40 Monitoring sod reporting prognins
performance.

(a) Monitoring bit grantees. Grantees
are respeneible for managing the day-to-day.operations of grant and sub-
grant suPPorted activities. Grantees
must monitor grant and subgrant. sup-
ported activities to assure complianee
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
eover each program. function ar activi-
ty.

(b) Nonconsirtietion performance re-
noels. The Federal agency may. if it

3 6 7

34 Cat &Mine A (7-1-90 IMMon)

decides that performance information
available train subsequent applications
contains sufficient information to
meet Rs programinatic needs, require
the grantee to submit a performance
repon only upon expiration or termi-
nation of grant aupport. Unless waived
by the Federal agencai this report will
be due on the same date as the final
Financial Status Report.

(I) Grantees shall submit annual
performance reports unless the award-
ing agency requires quarterly or semi-
annual reports Huwever. performance
reports will not be required more fre-
quently than quarterly. Annual re-
ports shall be due 90 days after the
grant year, gUarterly or semiannual
reports shall be due 30 days after the
reporting period. The final Perform-
ance report will be due 00 days after
the expiration or termination of grant
support. If a justified rmaniat Is sub-
mitted by a grantee, the Federal
agency may extend the due date for
anY Performance report. Additionally,
requirements for unnecessary per-
formance reports may be waived by
the Federal Mewl-

(2) Performance reports wilt contain,
for each grant, brief information on
the following

(i) A comparisen of actual accom-
plishments to the objectives estab-
lished for the period. Where the
output of the pnien cen be quanti-
fied, a computation of the cost per
unit of output muy be required if that
information will be usefuL

(ii) The masons for slippage if estats
Hared objectives were not met.

(in) Additional pertinent informa-
tion including, when apprePriate, anal-
ysis and explanation of cost overruns
or high unit cost s.

(3) Omntees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the
standards in thts section in prescribing
performance reporting reQUIrrinenia
for suberantees.

(e) ronstruction perfoneunee re-

ports. Far the most part, on-site tech-
nical inspections and certified Percent-
age-at-completion data are relied on
heavily 6Y Federal agencies to monitor
progress under constructkon grants
and subgrants. The Federal agent,'
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win require additional formal perform-
anee reports only when considered
necessary. and never more frequenUy
than quarterly.

(d) Stratfiesust development& Bemis
may occur between the schedu2ed Per.
fonnance reporting /Wes which have
Went:leant impact upon the grant or
sub/trent supported activity. In such
castle the grantee must inform the
Federal agency as mon as the follow-
Ins typos of conditions become known:

(1) Pmbirens delay s. or adverse con-
ditions which will materially inumir
the &Witty to meet MO objective of the
award. This disclosure ugra include a
statement of the action taken, or con-
templated. and any mistime needed
to resotve the stluation.

(2) Favors's* developments which
enable meeting time ethedules and ob
jectives sooner co at less cost than an-
ticipated or producing more beneficial
results than originally planned.

(e) Federal agencies may make site
visits as warranted by progyam needs.

(f) Waiver* extensions (I) Federal
agencies may waive any Perfonnance
report required by this pew,. sf not
needed.

(2) The grantee may waive any Per-
formance report brat a subgrantee
when not needed. The grantee may
extend the due date for any perform-
ance report km a subgrantee if the
grantee will still be able to meet its
performance reporting obligations; to
the Federal Berme-
(Approved the Office of Management
and Bucket under mitre; number IMO-

(Authority: Se U.S.C. 3494; OMB Circular
A-10in

153 PR MI and Mae Mar. 11, 101111, as
amended at 53 PR 4143, Dee- 8,

9 Mi) Pitionelal reporting.
ta, OeneraL ill Except as provided

in paragraphs (a) (2) and (5) of this
section . grantees will me only the
forms specified in paragraphs (al
through (et of this section, and such
supplementary or other forms as may
from time to time be authorised by
OMB. for

ti) Submitting financial reports to
Pederat Vendee or

II 30.41

(U) Requesting *drawees or reins-
aumements when kitten of credit are
not used.

12) Grantees need not apply the
forms prescribed let fins section in
dealing with their rabmentees. How-
ever. grantees shall not inapPie more
burdensome requirements on subteen-
tees,

(3) Grantees shait follow all applIca-
ble standard and supplemental Feder-
al ageney inetrections approved by
OMB to the extend required under the
Paperwork Reduction Act of 1900 for
use in connection with forms specified
la ParagraPhe (n the rush to) of this
section. Federal ay. Me* rnay issue
substantivse suppiensernary Untrue.
&lona only with the approval of OMB.
Federal agencies may shade out or in-
struct the grantee to disregard any
line dem that the Federal agency
finds unnecessary for its decisionmak.
lag Penrose&

(4) Grantees win nOt be required to
submit more than the original and two
eopies of foram renaired under Ulla
Part.

(5) Federal agencies nay Imelda
computer outputs to grantees to =Pe
rate or contribute to the accuracY of
reporting. Federal semis' may
accent the required Information from
grantees in machine usable format or
computer printouts instead of pre-
scribed forma

(0) Federal agencies may waive any
report Mulled by this minim if not
needed.

) Federal agencies may extend the
due slate of any financial report Bison
reel* dna a justified request from a
MOUS.

(D) Ffeanetal Status iteportt1)
Form Grantees will use Stindard
Form 209 or 269A. Financial Status
Report, to report the status of funds
for all nonconstruction grants and for
construction grants when required in
accordance with 4 90.41(eX2eitit

12) Accounting basis. Bach grantee
win reDOrt DrOlDRUI outlays and pro-
gram income on a cash or accrual basis
as prescribed by the awarding agency.
If the Federal agency requires aocual
information and the grantee's ac-
counting records are not normal!),
kept on the &MEW basis, the grantee
shall not be required to convert its ac-
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counting system but shall develop
such accrual information through and
analysis a the documentation on
hand.

(3) Frequency. The Federal regency
may prescribe the frequency of the
report for each project or program.
However, the report will not be re-
quired more frequently than quarter-
ly. If the Federal agency does not
Weeify the frequency of the tenon. it
will be submitted annually. A final
report will be required upon expira-
tion or termination of grant suPPort.

(4) Due date. When regions are re-
quired on a quarterly or ssztiannual
basis, they will be due Ki days atter
the reporting period. When required
on an annual basis, they will be due 90
daYs after the grant year. Final re-
ports will be due 90 days after the ex-
Oration or termination of grant SUP-
Pon.

IC) Federal Cash Transactions
Deport(l) Form. (I) For pants paid
by letter or credit. Treasury cheek ad-
vances or eisetronk transfer of funds,
the grantee will submit the Standard
Porn] 272, Federal Cash Transactions
Report. and when necessary, its con-
tinuation sheet. Standard Form 272a,
unless the ten= of the award exempt
the grantee from this requirement.

(11) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information tor
each grant PP= grantees. The format
of the report rcey be adapted as ap-
propriate when reporting is to be ac-
compliahed with the assistance of
automatic data processing equipment
Provided that the information to be
submitted is not changee in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
**Remarks" section of the report.

(3) Cash in hands of subgran lees.
When considered necessary and feasi-
ble by the Federal agency, grantees
may be requbod to report the amount
of cash advances in excess of three
days' needs in the hands of their sub-
grantees or contractors and to provide
short narrative explanations of actions
taken by the grantee to reduce the
excess balances.

SI CPR Subtitle A (7-140 Ratios)

(4) Frequency and due date. Grant-
ees must submit the report no later
than 15 working days following the
ermi of each quarter. However, where
an advance either by letter of credit or
electronic transfer of funds is author-
ized at an annualised rate of one mil-
lion dollars or mare. the Federal
agency may require the report to be
submitted within 15 working days fol-
lowing the end of each month.

(d) Request for advance or reim-
bursement( i) Advance payments. Re-
quests for Treasury check advance
payments will be submitted on Stand-
ard Form 270. Request for Advance or
Reimbursement. (This form will not
be used for drawdowns under a letter
of credit. electronic funds transfer or
when Treasury check advance pay-
ments are made to the grantee auto-
matically an a predetermined basis.)

(2) Reimbursements. Requests for re-
imbursement under nonconstruction
grants will also be suterritted on Stand
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (eel) ot this section.)

(3) The frequency for submitting
payment requests is treated in
I 80.41(bX3).

(e) Oullar -snort and request for re-
imbursement fOr construction pro-
grams. (1) Grants that suPport coa-
struction act. -Ines paid by reimburse-
ment method. Requests for reimburse-
ment under construction grants will be
submitted on Standard Form 271,
Outlay Report and Request for Reim-
bursement for Construction Program&
Federal agencies may, however, pre-
scribe the Mantes for Advance or Re-
bubarseumnt form, specified in

80.41(d). instead of this form.
(11) The frequency for submitting re-

imbursement request& is treated in
80.41(bx3).
12) Grants that .1:wort construction

activities paid by letter at credit, eke-
Ironic funds transfer or Treasury
cheek advance. 11) When a construc-
tion grant is paid by letter of credit.
electronic funds transfer or Treasury
check advances. the grantee will
report its outlays to the Federal
agency using Standard Form 271,
Outlay Report and Request for Reim-
bursement for Construction Programs.
The Federal agency will provide any
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necessary special instruction. Howe,
er, frequency and due date shell be
governed by § 80.41(b) (8) and SIX

(li) When a construction grant Is
paid by Treasury check advances
based on periodic requests from the
grantee, the advances will be request-
ed on the form sper.11ed In I 80.41(dt

(111) The Federal agency may substi-
tute the Financial Status Report spec .
tiled in 1 80.41(b) for the Malay
Repurt and Request fiw Reimburse-
ment for Construction 1-zograms.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Con-
(*ruction Programs shall be governed
be I 80.41(bX2).
(Approved by the Office of Management
and budget under control number 18118-

(authority: 30 DSC. 3474; MB circular

153 FR 110111 and Mt Mar. ti. 19311, as
e mended at 53 PR 49143. Dec. ft.

OAS Retention and mess requirements
for records

(I) Applicability. (1) This section AP-
plies to all financial and programmatic
records. soopertina document& statis-
tical records, and otber records of
grentees of subertintees whirh are:

(i) Required to be maintained by the
terms of this part. Program regula-
tions or the grant agreement, or

(h) Otherwise reasonably considered
as perthrent to program regulations or
the grant agreemenL

(2) Thie section does not ante to
records maintained by acartraetors or
subcontractors. For a requirement to
plate a provision concerning records in
certain kinds of contracts, see
I 80.38(IX10).

(b) Length of retention Period- (1)
Except as otherwise provided, records
must be retained for three years frmn
the starting date specified in par/i-
sm% (c/ of this section.

(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before
the expiration of the 3-year period,
the records must be retained unra
completion of the action and resolu-
tion of all Issues which arise from it.
or until the end of the regular 3-yeu
period, sthiehever is later.

40- 0- 00- -

I KO
(3) To avoid duplicate recniunteeP-

in& awarding agencies may mate epe-
eist arrangements with grantem and
subgranteee to retain any records
which are continuously needed for
joint use. The awarding ageney will re-
quest transfer of records to its custOdy
when it detenntnes that the records
possess long-tenn retention value.
When the records are transferred to
or maintained by the Federal agency,
the 3-year retention reGUIrement Is
not. applicable to the grantee or sub-
grantee.

(t) A recipient that receives funds
under a program siattlect to 29 MSC.
12321 (section 437 of the Ormeral Edu-
cation Provisions Act) shall retain
records for a minimum of five years
atter the starting date specified in
Paragraph (c) of this section.

(e) Starting date of retention
period(I) General. When grant sup-
port Is continued or renewed at annual
or other intervals, the retention period
for the records of each funding Period
starts on the day the grantee or sub-
grantee submits to the awarding
agent* Ha single or lest expenditure
report for that period. However, it
grant support is continued or renewed
quarterly, the retention period for
each year's records starts on the day
the grantee submits its expenditure
report for the last quarter of the Fed-
eral fiscal year. In all other gapes, the
retention period starts on the day the
grantee submits its final expenditure
report. If an expenditure report has
beet) waived, the retention period
starts on the day the rePort weuld
have been due.

(2) Real property and eetdPinenf
record& The retention peilod for real
Property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions
after grant or submunt support. In
some mei grantees Met report
income after the period of grant Sup-
port. Where there is such a require-
ment, the retention period for t .0
records pertaining to the earning of
the income starts from the end of the
grantee's fiscal year in which the
income is earned.

270
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OM De beldam
The following definable' apply to

the terms used in this Part:
Administrative Late Jodie (AL)

means a iudge agmointed by the Mere-
tary in accordance with section 451 (b)
and (e) of OZPA.

Applicable program means any pro-
gram for which the Secretary of Ear
cation has adniiniatrative resnohighil-
Ey. exceta a propene authorised by

te) The Either Munition Act of
MM. as &monde*

(to The Act of September 30, 1950
(Pub. L 874 ilist Congress), as emend-
s* or

(c) The Act of September 23, 1950
(Pub. L. OIL Met Congress). as amend-
ed.

Department means the United
States Department of Education.

Disallowance decision means the de-
eision of an authorked Depe-tmental
official that a recipient must return
funds because it made an expenditure
of funds that was not allowabie or oth-
erwise failed to discharge its obliga-
tion to account properly for funds.
Such a decision, referred to as a "pre-
liminary departmental decision" In
section 452 al ClEPA, is aubject to
review by the Office of Administrative
Law Judges.

Party means either of the followinic
(a) A recipient that appeals a deci-

sion.
as) An authorized DePartinental of-

ficial who lasues a decision that Is ap-
pealed.

Recipient means the recipient of a
grant or cooperative agreement under
an applicable program.

Secretary means the United States
Secretary of Education.
lAuthoritr 20 13 ILC 1221e-34aX 1 ). 1234 Ca%

(eh and it t. !Mama! r, 12341: 3444:a))

I S3.3 Jurisdiction of the Office of Adinhi.
hinder Law Judges.

(a) The Office of Administrative
Law Judges ((JAW) established under
section 451(a) of OFTA has jurisdic-
tion to conduct the following proreed.
MSS concerning an applicable pro-

(II Hearings for recovery of funds.
(2) Withholding hearings.
(3) Cease and desist hearings.

379
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(hi The OALI also has jurbdiction
to (=duct other proceedings **nut-
ed by the Secretary. If a proceeding or
clam of proceetnags is so designated,
the Department publishes a notice ad
the designsitien in the Pengemt neon-
u m.
autnortlY: a USD. OK 20 DAC. itans))

31.4 Membership sad seeigaiNet is
Mara

us) The Secretary appoints Adminis-
trative lam Judges as =embus of the
OW.

On The Seeretary appoints one a
the mearbers of the 04110, to be the
chief judge. The chief judge is respon-
sible for the efficient and effective ad-
ministration of the DALY.

(0 The chief judge assigns an AW
to each ease or clam of cases within
thejurisdictionoftheOALI.
authortty: 20 VAC. 12210-3tax1i, 1234 (iii
and lel, artisan

814 Authority and respomibility of rat
Administrative Law Judea

(a) An Alai widened to a case con-
ducts a hearing on the record. The
ALI regulates the course of the pro-
ceedings and the conduct of the Par-
ties to ensure a fair, expeditious, and
economical resolution of the case in
accordance with applicable law.

(b) An AU is bound by all applicable
statutes and regulations and may nei-
ther waive them nor rule them invaild.

(c) An AL7 is disqualified in any case
in wht-h the AL.1 has a substantial In-
terest. has been of counsel, is or has
been a r aterial witness, or is so relat-
ed to or (..innected with any imrty or
the party's attorney as to make it im-
proper for the ALI to be aasigrwd to
the case.

x I t An AL/ may disqualify him-
self or herself at any time on the basis
of the standards in paragraph (c) of
this section.

(2i A parte maY file a motion to (Us'
qualify an AL.; under the standards hi
paragraph (e) of this section. A motion
to disqualify must be accompanied by
an affidavit that meets the require-
ments of 5 U.S.C. 1558(b). Upon the
filing of such a motion and affidavit,
the ALJ decides the disqualifkation
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matter behne proceeding heather with
the cage.
(Authority:5 U.S.C. 55tab) 20 VAC. 1221.-
Meal g 1234W. (tal). and tat41% 3444tan

ISL. liming a a the retort
ta) A hearing on the reeord fa a Penc-

e= tor the Orderly Prelannation of evi-
dence and arguments by the earth=

flo Mee= as othenvlse provided in
this part or in a notice of designation
under g 81.3tio, an ALI conducts the
hearing entirely cm the baste of briefs
and other written stibinissions unless

(I) The ALT determines, after re-
viewing ail appropriate submissions,
that an evidentiary hearing is needed
to resolve a material factual Issue in
dispute; or

(2) The ALT determines, after re-
viewing all aPProPhate submindons,
that oral argument is needed te clarify
the issues in the case.

te) At a party's request. the ALI
shall confer with the parties in person
or Ley conference telepbone call before
determining whether an evidentiary
hearing or an oral argument is needed.
(authority: s 5110idt 20 Mile 1231e-
3ia1i 11, .12340111k 3474tan

001.7 Nes-party participanon.
(a) A Person or organisation, other

than a party, that wishes to partiCi-
pate in a ease shall file an application
to participate with the A1.1 assigned
to t he case. The application must

Ill Identify the ease in which par-
ticipation is sought;

(2) State how the aPplicant's inter-
est relates to the ease;

(31 State how the applicant's partici-
pation would aid in the disposition of
the case; and

(41 State how the applicant seelts to
partieipate.

(b) The ALJ may permit an appli-
cant to participate if the Al./ deter-
mines that the appheant's participa-
Lion

( Will aid in the disposition of the
CEISe:

(2) Will nut unduly delay the Pro-
ceedinge; and

(31 Will net Prejudice the adJudica-
Lion of the parties' rights.

21.10

te) If the AW Permits ala aPP8eant
to particitade. the ALI permits the se-
pliant, to file brie&

(di 11) In arklition to the narticing-
tion described in paragraph On of this
section. the ALI may permit the appli-
cant to participate in any or all of the
following ways:

Submit documentary evidence.
(ii) Participate in am eviihntlary

hearing afforded the Parties.
Parthipale hi an oral argument

afforded the parties.
(2) The AL/ may place appropriate

limits on an applicant's participation
to emir* the efficient conduct of the
proceedings.

(e) A nen-party participant shall
amply with the reQuiremenia for par-
ties in I Mil and 181.12.
(Mithoritr te U.S.C. 1221e-3(sitli,
isitaxn, 3474410)

11 81.5 Representation.
A party to, or other ParticiPant in. a

ease may be represented by counsel.
(Authority: 20 U.S.C. 23le-3( ex I ).
1234(1 ait 2474(en

51.9 Location of proceedinp,
(a) An ALJ may hold conferences of

the parties in person or by conference
telephone call.

Any conference, hearing, argu-
ment, or other proceeding at which
the parties are required to appear in
person is held in the Washington, DC
metropolitan area unless the AIJ de-
termines that the convenience and ne-
cessity of the parties or their repre-
sentatives requires that it be held else-
where.
tautharitr 3 U.S.C. &Mb% 20 U.S.C. 1221e-
3taa Ii, 133441a1), 3474,

P time F.a parte communications.
A party to, or other participant in. a

case may not communicate with an
ALI on any fact in issue in the Case Or
On any matter relevant to tbe merits
Or the CaSe unless the Parties are given
notice and an opportunity to partied-
pate.
tauthantr, 5 5511.trix1X 115110M1 SA%

U.S.C. 1421e-3taxit 12341flW, ir atan
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3 81.11 Menem
INA likdirdiso-

(a) To obtain an order or a ruling (8) Voluntary mediation is available

train aa MA a party shall make a for Proceedings that are Pending

meta= to the ALI. before the DALY.

(r) Except for a request for an ex- (b) A mediator must be Independent

tension of time, a maim must be of. and agreed to ny, the parties to the

made in writing unless the parties case.

aPPear in person tu particiPete in a te) A ilartY maY request mediation

conference telephone can. The ALI by filing a motion with the ALI as-

may require a party to reduce an oral signed to the cue. The CiAl.1 arranges

motion to writing-
for a mediator if the parties to the

(o) If party ffies a motion, the case *Wee to mediation.

Party Wan serve a copy of the motion (d) A Party may terminate mediation

°O the other PartY cm the filing date at any time. Mediation is limited to

by hand-delivery or by mall. 120 daYs Unless the mediator informs

(d) Except for a request fe. au ex. the Ala/ that
tension of time. the ALI may not a i The Parties are IMO to resolve

grant a partyl written motion without some Or all of the distnitel and

the consent of the other party unlem (2) An extension of time will hien-

the other party has had at least 21 tate en agseement.

days from the date of service of the CO The ALI stays the Proceedings

motiOn to respond. However, the ALI during mediation.

may deny a motion without awaiting a CD CI) evidence of comluct or state-

response.
ments made during mediation is not

tel The date of service of a motion ia admissible In any proceeding under

determined by the standards for deter- this part. However, evidence that is

mining a filing date in f 01.12(d).
otherwise discoverable may not . e ex-
cluded merely because it was preseit-

(authority: 20 1311-C. inie-Yisalk ed during mediation.
Inn tx I i 3414(a)) (2) A mediator InaY not diselow- in

lial.12 Ming requirenento.
any prorteding under this part. Infor-
mation I1CQuired as a part of his or her

(a) Any °mitten sathntation to an Official mediation clans that relates

ALI or the 0,ALJ under this part must ru any fact in issue in the ease or any

be filed ny hand-delivery or he mail. matter relevant to the merits of the

(b) U a party files a brief or other awe.
document with an Alal or the DALY.
the party shim serve a copy of the (Authontr 30 Mac, lute-mom
tiled material en the oty. party 12344 Da) and th), 3474(a))

3S1.

the Ming date bY band-deliverY or °Y 2 81.14 Sellemest meoristiona.

(c) Any written submission to an (a) If the Parties to a case hie a Jointman.

ALI or the OALJ must be accompa. motion v'questing a stal) of the Pro .
ceedings for settlement negotiations or

riled ny a statement certifying the
date that the filed material 9/86 Med the twOroral of a rAtlesent agree'

and served on the other Party,
ment. the ALI grants the stay-

(d) (1) The filing date for a written (b) evidence of conduct or state-

submission to an AL; er the 0Aut lo merits made during settlement negoti-

either
alone is not admissible in any pro-

(1) The Mite of hand-delivery: or
ceeding under this part. However. ev1-

01) The date of isWilaii-
dence that is otherwise divcoverable
may not ee excluded merele because it

(2) If a scheduled filing date falls on woo presented during sett.nnent nego.

a Saturday. Sunday. or Pederal holi- mums.
day. the filing deadline Is the next to The potties not disclose the

business day. contents of settlement negotiations to

(Authority: 20 13.8.C.
the ALJ. lf the parties eater into a set-

12341(1)(1). 34744a))
Uernent agreement and file a joint1231e-3(an
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motion te dismiss the csse, the AL:
granta the motion.
(Authority: 20 USX. 550(e)(1), 20 U.S.C.
1221e-kahlt 1234(f)(1), 2474ta))

151.15 Evidence.
(a) The Federal Rules of Evidence

do not apply to proceedings under this
part. However, the MAI accepts only
evideice that is

( 1 ) Relevant;
(3) Material;
(3) Not unduly repetitlowg and
(4) Not, inadmissible under 1 81.13 or

1 81.14.
(b) The ALI may Lake official notice

of facts that are generally known or
capable of accurate and ready determi-
nation by resort to sources whose tic-
curacy cannot reasonably be ques-
Uoned.

(Authority: 5 U.S.C. 558 (d) and (et 20
1221e2(as I ), 12:141fnl ). Ulna))

51.15 Discovery.
(a) The parties to a case are encour-

aged to exchange relevant documents
and information voluntarily.

(b) The ALI, at a parte's request.
may order compulsory discovery de-
scribed in paragraph (c) of this section
if tile AL) v.tterminm that

( 1 'The order is necemary to secure a
fair, espeditiOus. and economical reso-
bitten of the ease;

(2) The discovery requested is likely
to releVant information with re-
speet to an imue in the case;

(3) The discovery request was not
made primarily for the purposes of
delay or harassment; and

(4 ) The order would serve the ends
of justice.

(c) 11 a compulsory discovery is per-
enesibie under paragraph (b) of this
(*.Own. Ow AL/ may order a party to
do nne or more of the following:

II Make relevant documents avail-
able for Inspection and copying by the
part y making the request.

(2? Answer written interregatories
that inquire into relevant matters.

(3 Have depositions taken.
Wi The AULT may issue a subpoena to

enforce an order described in this sec-
tion and may apply to the appropriate
court of the United States to enforce
tne subpoena.

$1.19

(e) 'The ALI may net compel the dis-
covery of information that is legally
privileged-

(f) (l) The ALI limits the period for
discovery to not more than 90 days but
MO grant an extension for good
cause.

(2) At a party's request. pro AW
may set a specific schedule for discov-
ery.
(Authority: se D.15.C. 123411(1) and is»

681.17

The privilege of a person or govern-
mental organisation not to produce
documents or provide informatiar in a
proceeding under this part is geverned
by the principles of common law as in-
terpreted by the courts of the United
States.
(Authority: 20 U.S.C. 1221e-3taxI).
12341 fel). 34744a))

81.18 The record.
(a) The AL) arranges for any eviden-

tiary hearing or oral argument to be
recorded and trans:wined and the tran-
script made available to the parties
upon request at no charge.

(b) The record of a hearing on the
record ()onsets ol

(1) All papers filed in the proceed-
ing;

(2) Documentary evidence admitted
by the ALL;

di The transcript of any evidentiary
hearing or oral argument; and

(4) Rulings. orders. and subpoenas
issued by the AU.
(Authority: 556(e). Who; 20 U.S.C.
l221e-34ax1L intif)( 347415»

051.19 Costs and fees of parties.

The Equal Access to Justice Act, 5
u.s.c. 504. applies by Its terms to pro-
ceedings under this part. Regulations
under that statute are in 34 CPR Part
21.

(Authority: 213 U.S.C: 1221e-itax1k 1234(f),
3470a»

291
3 S



Subpart 9ilwarings for Riec000ry of
hods

18120 Basis hie resovese of fisads,
(a) Subject to the provisions of

I 81.21. an authorized DePertinental
official requires a recipient to return
funds to the Department If

(1) The recipient -lade an =allow-
able espenditure funds under a
grant or cooperative agreement or

tin The recipient otherwise failed to
discharge its obligation to account
properly for funds under a want or co-
operative agreement.

(1)) An authorized DePartmental W-
aal may base a decision to require a
recipient to return funds upon an
audit report, an investigative report, a
monitoring report, or any other evi-
dence.
ireithorite 20 U.S.C. 1224ass) ( 1) and t2n

I 51.21 Neon= of reneary.
A recipient that made an urellow-

able eePenditure or otherwise failed to
discharge its obligation to account
properly for funds shall mum an
amount that

's) Meets the standards for propor-
tionality in 81.2E

(b) In the case of a State or local
educe, ,onal agency. excludes any
amount attributable to mitigating cir-
cumstances under the standards in
*8143: and

(c) Excludes any amount expended
In a manner not authorized by law
more than five years before the recipi-
ent received the notice of a disallow-
ance decision under § 81.24.

(Authority! 20 Mac. 1221e -2(sa 1 I.
1231ttait, 1234b ta) and tat.
:Witten
tie FR 19612, MAY b. ifise 54 FR 21622,
may 19. iese)

81.22 Proportionality.
mei) A recipient that made an unal-

lowable expenditure or otherwise
failed to aceount properly tor funds
shall return an amount that is propor-
tional to the extent of the herrn its
violation caused to an if:lentil:able Fed-
eral interest associated with the Pro-
gram under which it received the
grant or cooperative agreement.

94 CPR Sobeitio A (7.1-90 Moe)

(2) An idettifiable Federal interest
under paragraph (eel) of this section
includes, but la not limited to, the fol-
lowing:

(1) Serving =le eble beneficiariee
(ii) Proviinng only 'wthorized se

ices or benefits.
LW) Complying with expenditure re-

gairentents and conditions. such as
set-aside, excess cost, maintenance of
effort, comparability. supplemenenot-
supplant. and matching requiremente.

(Iv) Preserving the integrity of Plan-
ning. app.ication, recordiseePin& and
reporting requirements-

(v) Maintaining accauntabilltY for
the use of funds.

tb) The appendix to this part con-
tains examples that illustrate how the
standards for proportionality apply.
The examples present hypothetical
cases and do not represent interPreta-
tions of any actual program statete or
regulate:me

(Autherar 20 U.S.C. 1221e-21e( 1),
1234ttalt. Miami and 3474ten

§ 5143 Mitigating ciresaistancee.
(a) A recipient that Is a State or

local educational auence and that has
made an unallowable expenditure or
otherwise failed to atom= ProPerly
for funds is not required to return any
amount that Is attributable to the
mitigating circumstances described in
Paragraph (be ice or (di of this sec-
tion.

(b) mitigating circumstances exist if
it would be unjust to compel the re-
covery of funds because the recipient's
violation was caused be erroneous
written guidance from the depart-
ment. To prove mitigating circum-
stances under this paragraph, the re-
cipient shall prove thet

(1) The guidance Was Provided in re-
sponse to a specific written request
from the recipient that was submitted
to the Deir erne= at the address pro-
vided by notice published in the Fee-
MUM REGIVITR under this section:

The guklance was provided be a
Departmental offietal authorised to
provide the guidance. as described be
that notine

(3) The recipient actually relied on
the guidance as the basis for the con-
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duct that constituted the violation;
and

(4) The recipient's reliance on the
guidance was reasonable,

(c) Mitigating circumstances exist if
it, would be unjust to compel the re-
covery of funds because the recipient's
violation was caused by tbe Depart-
numes failure to provide timely gukl-
awe. To prove mitigating circum-
stances under this paragraph, the re-
cipient shall prove that.

(1) The recipient in good faith sub-
mitted a written request for guldence
with respect to the legality of a =re
posed expenditure or practiocc

(2) The request was submitted to the
Department at the address provided
by notice published in the nadatar.
Ream= under this sectioie

(3) The request
(i) Accurately described the pro-

posed expenditure or tractive and
(Ii) Included the facts necessary for

the Department's determination of its
legality;

(4) The request contained the certifi-
cation of the chief legal officer of the
appropriate State educational agency
that the officer--

(I) Examined the proposed exPende
tore or practice: and

(in Believed it was permissible under
State and Federal law applicable at
the time of the certification;

(5) The reciptent reusonably believed
the proposed exPenditure or practice
was permiasible under State and Fed-
eral law aPPlleable at the time it sub-
netted the request to the Department:

(5) No Departmental official author-
ized to provide the requested guidance
responded to the request within 90
days of its receipt by the Department:
and

el) The recipient made the proposed
expenditure or engaged in the pro-
posed practice after the expiration of
the 90-day period.

(d) Mitigating circumstances exist if
it would be unjust to compel the re
cowry of funds because the recipient's
viobalon was cauaed by the recipient's
compliance with a judicial decree from
a coon of competent jurisdiction. To
prose mitigating circumstances under
this paragraph, the recipient shall
prove tbat-

91.24

(I) The recipient. was legally bound
by the decree;

(2) Tbe recieeent actually relied on
the decree when it engaged in the con-
duct that constituted the violation;
and

(3) The recipient's reliance on the
decree was reasonable.

(e) If a Departmental official au-
thorised to provide the requested mid-
fume resPonds to a request described in
paragraph (c) of this oetion more
than 90 days after its Yet Apt, the re-
cipient that made the request shall
comply with the guidance at the earli-
est practicable time.
(Authority: 29 U.S.C. 1221e-Staal)s
1224(fx1).12Mteb), Num))

81.14 Notice of a diesliesance decides.
(a) If an authorized Departmental

official decides that a rechAent must
return funds under 91.20, the official
gives the recipient written notice of a
disallowance decision. The official
sends the notice by certified mail.
return receipt requested, or other
means that ensure proof of receipt.

(b) (I) The notice must state a prima
facie ease for the recovery of funds.

(2) Per the purpose of this section, a
prima facie case is a statement of the
law and the facts that. unless rebut-
ted, is sufficient to sustain the conclu-
sion drawn in the notice. The facts
may be set out in the notice or in a
document that is identified in the
notice and available to the recipient.

(3) A statement that the recipient
failed to maintain records required by
law or failed to allow an authorized
representative of the Secretary access
to those records constitutes a prima
facie ease for the recnvery of the
f u nds affected.

ci) If the recipient failed to maintain
records, the st atement must br' 'y de-
scribe the types of records I were
not maintained and identify rec-
orekeeping requirement that was vio-
lated.

di) If the recielent failed to allow
access to records, the statement must
briefly describe the reciplen"s actions
that conatituted the failure ask, identi-
fy the access requirement that was
violet ed.
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MI5
(c) The notice must inform the re

cipient that it may
(1) Obtain a review of Um disallow-

ance dee'-'m by the DALT. snd
(9) seat mediation under ; 61.13.
(d) Tne notice must. describe
(1) Tbe time available to Web for a

review of the disallowance decision;
and

(2) The procedure fm filing an aPPli-
cation for review.
(Authority: XI U.S.C. 1221e4(an1),
12341041). 12114atal, 34741a))

5135 Redaction of claims.
The Secretary or an authorised De-

partmental official as antiroprilite
may, after the issuance of a dtsallow-
ance decielon, reduce the amount of a
claim established under this subliart
by

(e) Redetermining the claim on the
basis of the proper application of the
law. including the standards for the
immure of recovery under I 81.21. to
the facts;

(b) Compromising the claim under
the Federal Claims Collection Stand-
ards in 4 CFR Part 103; or

(c) Compromising the claim under
81.20. if applicabie.

(Authority: 20 usz. 1291e-3(sal).
1234(0(1% 123411P. 2474ta): 31 mac. 3111)

0 51.2S (%)mprembre of amino under Gen.
nal Education Provisions Act

(a) The Secretary or an authorized
Departmental official as aPPropriate
may compromise a claim established
under this subpart without following
the procedures in 4 CFR Part 103 II

(1 ) (i) The amount of the claim does
not exceed $200,000; or

(ID The difference between the
amount of the claim and the amount
agreed to be returned doe, not exceed
$200,00e; and

(2) The Secretary or the official de-
termines Mat

ti) The collection of the amount by
which the claim is reduced under the
compromise would not be practical or
in the public interest; and

(11) The practice that resulted in the
disallowance decision has been correct-
ed and will not recur.

(b) Not less than 45 days before com-
promising a claim under this section,

35;)
4.-

34 OR %MOM A (74.90 IOW

the Department publishes a notice in
tlie FaUSIAL Rom= elstinif

(1. The intention to coo:, romine the
claim; and

(2) That interested persons may
comment on the proposed compro-
mise.

authority: 90 US.C. 1221e-3(aX1).
1234(1)(1).1234ati). uvula)

81.27 Application for renew of a died-
town tischion.

(a) If a recipient wishes to obtain
mview of a disallowance decision, the
recipient shall file a written Welles-
tion for review with the DALT.

tb) A recipient shall file an applica-
non for review not later than 30 daYs
after the date it receives the notice of
a disallowance delsion. Upon receipt
of a copy of the filed material, the au-
thinised DePartmental official who
made the disallowance decision pro-
vides the ALT with a copy of anY dome
ment identified in the notice under
f81.24(bX2).

(c) An application for review must
contain

(1) A copy of the disallowance deci-
sion of which review is sought;

(2) A statement certifying the date
the recipient received the notice of
that decision;

(31 A short and plain statement of
the disputed issues of law and fact, the
recipient's position with resPert to
these issues, and I he disallowed funds
the recipient contends need not be re-
turnect and

(4) A statement of the facts and the
reasons that anePort the recipient's
Manion.

(d) The AlJ who considers a timelY
applicathm for review that substan-
tially complies with the requirements
of paragraph (c) of this section may
permit the recipient to supplement or
smend the application with mseect to
issues that were timely raised. Any re-
quirement to return funds thst is not
timely aelesded becomes the final de
cision of the Department.
authority: so Mac intense Is
1234(1)(1). 12114s4b)C1). 341445n
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981.88 Consideration of ais application
for review.

(a) The ALT assigned to the ease
under 181.4 considers an application
for review uf a disallowance decision

(b) The A1J decides whether the
notice of a disallowance decision meets
the requirements or 181.24. as provid-
ed by sectital 451(e) of GEPA.

(1) lf the notice does not meet ibose
requirements. the ALI

(i) Returns the notice, as expedi-
tiously as possible, to the authorived
Departmental official who made the
disallowance decision:

(ii) (lives the official the reasons
why the notice does not meet the re
quirements of 81.24; and

(lin Informs the recipient of the
ALd's decision by certified mail, return
receipt requested.

(2) An authorized DePartmentai offi-
cial may modify and reissue a notice
that an ALI returns.

(e) If the notice of a disallowance de-
cision meets the requirements of
*81.24. the ALI decides whether the
Replication for review meets the re-
quirements of I 81.27.

( I ) U tile application, including anY
supplements or amendments under

81.27(d), does not meet those re-
quirementS. the disallowance decision
becomes the final decision of the De-
partment.

(2) If the application meets those re-
quirements. the Alad

in Informs the recipient and the au-
thorized Departmental official that
the OALI has accepted Jurisdiction of
the case; and

(0) Schedules a nearing on the
record.

(3) The AL/ informs the reelptent of
the disposition of its application for
review by certhled mail, return receipt
requested. U the ALI decides that the
application does not meet the require-
ments of f 81.27. the ALI informs the
recanent of the reasons for the oect-
sion.
(Authority: 20 U.S.C. 1221e-3(aXit 1234(e)
and 10( 1). 12341(b). 3474(a)

981.29 Submission of evidence.
(a) The ALT schedules the submis-

sion of the evidence, whether oral or
documentary, to occur within 90 days

111.31

of the OALra receipt of an acceptable
aPPliestion for review under I 81.27.

(b) The ALI MAY waive the 90-day
requirement for good cause.
(Authority: 5 U.S.C. eande 20 U.S.C. 12111e-
3t an 1), 193410(1), 12341(c). 3471(a))

81.31 Burden of proof.
If the DALT accept* jurisdiction of a

case under 81.28. the ref:II/lent shell
present its case first and shall have
the burden of proving that the recipi-
ent Ls not required to return the
amount of funds that the disallowance
decision requires to be returned be-cause

(a) An expenditure identified in the
disallowance decision as unallowable
was allowablie

(b) The recipient discharged Its obli-
gation to account properly for the
(=de

(c) The amount required to be re-
turned does not meet the standards
for proportionality in 81.22

id) The amount required to be re
turned includes an amount attributa-
ble to mitigating circumstances under
the standards in 81.23; or

(e) The amonnt required to be re
turned includes an amount expended
in a manner not authorised by law
more than five years before the recipi-
ent received the notice of the disallow-
ance decisinn.
(Authority: 20 U.S.C. 1221e-3tax
1234(1)(1). 1234a(b)(3). 12341:abut% 34744a»

I 81.31 initial decision.
(a) The ALJ makes an initial deci-

akin based on the record.
( la) The initial decieion includes the

AL.rs findings of fact, conclusions of
law, and reasoning an all material
issues.

(c) On the day the ALI makes the
initial decision. the ALI

( 1) Sends the initial decision to the
Secretary; and

(2) Sends the initial decision to each
of the parties by hand-detive.ry or by
certified mail, return receipt request-
ed.

(di For the purpOse of this part, 'Ini-
tial decision- include. an Mars modi-
fied decision after the Secretary's
remand of a case.
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st=
1Aather1t7 U.S.C. SE liceSO U.S.0 WM-
Startle. MOND, 5474t03)

1 SIM Petition fer review o( ma Wed ie.

(a) If a party wishes to obtain the
Secretary's review of the initial deci-
aka of an ALL the party files a peti-
tion for review tvith the OALL which
sends the petition to the Secretary.

tb) A party shall file a petition for
review not later than 30 days after the
data ft recetves the lanai decision.
The party shall fibs Ha petition by
hand-delivery or by overnhtht or ex-
press mail.

te) If a party files a petition for
review, the pert, shall serve a copy of
the petition on the other party on the
filing data by hand-delivery or by
overnight or exprese mail.

OD A petition for review Met con-
tain

(1) The Identity td the initial deci-
sion of which review is sought; and

(2) A statement of the reasons as-
serted by the party for affirming the
initial decision, modifying it, or setting
it aside in whole or in part.

te) (1) A party may respond to a pe-
tition for review by filing a statement
of its views on the issues raised in the
petition with the OALY not later than
15 days after the date it receives the
Petition. The OALY sends the state-
ment to the Secretary.

(2) A party shall serve a copy of its
statement of views on the other party
on the filing date by hand-dellvery or
by overnight or expecte mail.
(Authority, 20 U.B.C. 1221e-)iaX1).
12314(1x1).1234s,'0.31474(a)3
154 Pit 104512. Uay 5. 39$9. 54 FR 21728,
May 39. 19139)

501.33 Review by the Beeman%
(a) The Secretary ieviews the initial

decision of an AL.I on the petition of a
party under 181.32. An interlocutory
decision of an ALI la not subject to
review except as a part of a review of
the ALI% initial decision.

(bi The Secretary's review of an tni-
tial decision is based on the record of
the case, the initial decision, and any
proper submissions of the parties or
other participants in the case flied
during the review process.

3 7

34 Olt Waffle A (7440 Ultima)

tc) (1) The A.1.16s findings of fact. If
nitlinorted by substantial evidence. are
renclusive.

(3) The Secretary, for good cause.
may remend the case to the All to
take further evidenee. The ALI may
make new or modified finthnp of fact
and may modify the initial deciskm.
The new or modified findings, if sup-
ported by substantial evidence; are
conclusive.

(3) A party may not introduce new
evidence after an initial decision
unless the Secretary determines that
extraordinary circumstances made the
introduction of the evidence during
the proceeding before the ALI impos-
sible. If the Secretary permits the in-
troduction al new evidence. the Seere-
tary remands the awe to the ALL

CM The Secretary, for good came,
may remand the cane to the ALI for
further briefing or for clarification or
revision of the initial decision.

t 1) If the Secretary modifies or
sets aside an initial decision. in whole
or in part, the Secretary's decision in-
cludes a statement of the reasons that
support it.

til) The Secretary OM a decision to
modify, remind, or set aside to the
CAW. which sends the decision to
each of the parties by hand-delivery or
bY ntnii. U the decision is mailed, the
DALY sends ft cer died mai), return
receipt requested.
(Authortty 5 U.S.C. !ATM) ; 20 U.S.C. Inte-
nse D. 11134(fX1). 1234a1in, 3474(a))

154 FR 15912. May b. 54 PR 21725.
May lg. 19303

o 81.31 Final decision of the Departs wet.
(a) The AL.I's initial decision be-

comes the final derision of the Depart-
ment 80 days after the recipient re-
ceives the ALJ's decision unlem the
Secretary modifies, sets ask*, or re-
mends the decision during tilt tiO-day
period.

(hi If the Secretary modifies or sets
aside the ALI% initial decision. the
Secretary% decision becomes the final
decision of the Department on tile
date the melt:gent receives the Secre-
tary's decision.
I Authority 20 U.S.C. s ).
3234413 1234a(g). 34741s»
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BUS Colleen= at claims.
cal Ars authorised Departmental of-

Halal collects a claim established
under this sulmart by using the stand-
ar& and procedures in 34 CPR Part
30,

(b) A claim established under this
subpart may be collected

(1) he dean after a recipient receives
notice of a disallowance decision if the
recipient faits to file an acceptable sp.
Pileation for review under f Milt or

(2) On the date of the final decision
of Vie Department under 81.34 If the
rem aient obtains review of a disallow-
ance &Melton.

tei The Department takes no collec-
tion action Pending Judicial review of a
final decision of the Department
under section 4511 of ORPA.

(di If a recipient obtains review of a
disallowance decision under I 81.38.
the Department &es not collect Inter-
est on the claim for the period be-
tween the date of the disallowance de-
cision and the chtte of the final deci-
aion of the Department under f 51.34.
(Authority! 20 II AC. 1=ef)(le 1234aifx1)
and 42).41), and WI

APPENDIX To PAD? ill ILLesrlteennes
or PROPONTIOnaLtlw

hishothte bencfirtertsc A State uses 15
potent of its VIM to meet the seeds; Ede-
estionid needs of children who were nava-
tory but who bave not migrated for more
than five years se a Federal program statute
requires for eltgibility to participate in the
Nevem. Result Reeavery of 15 percent of
the grantall program funds spent for the
benrfit of those children. ARM:mall thr
servires were authorige d. the children were
not eligible fa receive them.

Inottetbre beaffictarna A Federal pro-
gram desIgned to meet the special educa-
tional needs of gifted and talented children
require* that, at least Bo percent of the ehil-
dren tweed in anY Mint must be Identi-
fied as gifted yr talented. A local education-
al aaeney ILEA) conduces a project In which
le students are identified sa sifted or talent-
ed and st are not. The pronet Wail designed
and ,mplemented to meet the Medal educw
tional needs of sifted and talented students,.
Result: The LEA must return five percent,
of the project costs. Thr LEA provided au-
monied services for a protect ln which the
78 target students had te constitute at heat
110 percent of the total. Thus, the maximum
number of nen-target students permitted

Pod $I, App.

was M. Project eats relating to the leash-
ine five students must be returned,

t31 halvah:a kmaciaries. Same as me
example la paragraph eacept that only
15 meant al the tandems were identified as
gifted or talented. On the basi of We law
percentage ad these children and ether evi-
dem e. the authorised Departmental official
finds that the project as a whole end not ad-
dress their special educational needs and
was outside the Purimee of Me otidutd-
Result The ISA must return na entire
award The diflenowur between the monared
percentage of gifted and talented childivn
and the pereentage smalls enrolled ts so
substantial that, ff consistent with other
evidence, the official may reasonably cow
elude the entire grant was inleased.

(4) hudiettde benefices:lea &me as the
example In paragraph OM except that OD
Percent of the children ware IdentMed m
gifted or talented, end it h cot clear stein.
er the project was designed or huplemented
to meet the Media educations1 needs of
these ealidren. Result If It is determined
that the Predect was destines and Wide-
mented to serve their special educational
needs, the LEA must return 25 percent of
the project east& A project that Included 60
target children would meet the requirement
that SO percent of the children served be
gifted and taiented if it included no more
than 15 other chikhen. Thus, white tbe
LEA provided authorked services. only 75
percent of the beneficiaries were authorised
to partIcipate in the project ite tarm't chil-
dren and 15 others). U the authorised De.
Partmentai ottietal. Biter examining ail the
roicesnt ism determines that the project
was not designed and implemented te sem
the special educational needs of gffted or
talented students, the LEA must return its
entire award became it MA not provtde sere-
ices authorised by the statute.

al Unauthorized activitirs. An LEA uses
ten percent of its grant under a Federal Pro-
gram that authorises activities only to meet
the medal educational needs of education-
ally deprived children to Pay for health
services that are availabn to all children in
the LEA. All the children who me the Fed-
erally fended health services happen to be
educationally deprive& and thus eligade to
reedy', Program services Resulp Recovery
of ten percent of the grantail program
funds spent for the health services. Al-
though the children were eligible to receive
Program senders, the health services were
unretated to a special educational need and,
thereto*. net authorised by taw.

CS) Set-sside regatrement. A State ems 22
Percent el its grant.for one !heal year a eler
a Federal adult education Program to pro-
vide programs of equivalent) to a certificate
et oschlation from a avondary school. The
adult education pogrom statute restricts
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Ps. ES, APP. I
34 CPR SWAM. A (7-1-90 Who)

DISCLOSURE OF LOBBYING Ammo
CONTINUATION SHUT

homesil MO
stql1400

ammela bele

1

310

ems

*soikplas twtime Ogrolimr.
Mamba tsar Um*

Offics of the SamagOmy, Edocallon

PART 11SGOVERNMENTWIDE DE-
BARMENT AND SUSPENSION
(NONPROCIMEMENT) ABM GOV-
ERPOIESITWIDE RECIUMEMENTS
FOR DIEUG-FREE WORICPLACE
(GRANTS)

Sec.
MUM
85.105
85.110
85.115

Mend Alhawal

Purpose.
DefiniUona.
Coverage.
Polley.

Wow. BIltettof Addell

85200 Debarment or suspension.
85205 Ineligible pewits.
85.210 Voluntary exclusion.
85215 Exception prowl:Min.
85.220 Continuation of covered truism-

Liam
85.225 Failure to adhere to restrictions

fliebpast C--Debsoupeat

85300 General.
85.3115 Causes for debarment.
55310 Procedures.
85.311 investigation and referral.
85.312 Smite of proposed debarment.
85.313 Opportunity to =nest proposed de-

barment.
85.314 Debarrino official's decon.
85315 Settlement and voluntary exclusil.n.
85.320 Period of debarment.
115.3:1 Scope of debarment.

85.400
85.405
85.410
85.411
85.412
85.413
85.415
85.420

folman laSospeaslea

General.
Causes fir suapernion.
Procedures.
Notice of suspension
Opportunity lo contest suspension.
Suspending official's decision.
Period of suspension.
Scope of suspension.

Sabres 1:--lespensib03ties et OSA, ID sod
Pargittpases

WOO OSA responsibilities.
115105 ED responsibility.
85.510 Participants responsibilities.

kitipout FDimphois Workplaso Ihmetrommus
fOnsers)

85.800 Purpose.
85805 Definitions.
85.810 Coverage.

DD4 0 -SD-

1115.100

See.
85815 Oreunds for suentlovion of MT'

menu. suspension or termination ot
groats, or suspension or debarment.

115.520 Effect of violation.
88.835 ElliVelNiCA provision.
85.830 OfftlfiCatlim requirements and pro-

cedluss.
115.635 Reporting of and employee sane.

tic= for convictions of criminal dna of-
fenses.

Armen A To Pear 115Csammeanon RS.
amain Dissmitson. Suarmestom AND
Onus Ramonsilinarr I(armseiPas-
mar Comm Taimaserioss

Ammar B vo Parr 115CzayIneenoti Rs-
steam Deassussit Stismusion. Isom-
Granny AND Voi.oursav Esclustore
Lawn Tun COMM MANSACX7ONS

AMMON% C TO Pass 115Cranneavion Rs-
swim Dave-Pare Wominacs RANInat
NEM

Aortioanv: E.O. 12549; See. 51514180 of
the Drug-Pree Workplaas Act of 1038 tPub.
1. 100-9* Title V. &ablate D 41 U.S.C. '101
et mei: 20 U.S.C. 3414. 1121e-illaa 1 ).

Somme 53 PR 19191 and 19204. WY 22.
1988, unless otherwise noted.

Cease Rymer= See also Office of Man-
airmen! and Budget notice published at 55
PR 21879. May 25, 1100.

Subpar, AGonatal
8E; lee Purpose.
(al Executive Order (5.0.) IWO

provides that, to the extent permitted
by law. ExeetitiVe departments and
agencies shall participate in a govern-
mentwichr system for nonprocurement
debarment and suspension. A person
who is debarred or suspended aball be
exchided from Federal financial and
nonfinancial assistance and benefits
under Federal prearama sof activities.
Except as provided in 9 811.200. Debar-
ment or Suspension, 985.201. Treat-
ment of Title IV. MA participation.
and 1 B5.215, Exception provision, de-
barment or suspension al a participant
in a program by one agency shall have
governmentwide effect.

(b) These remdations implement sec-
tion 3 of Executive Order 12649 and
the guidelines prom*Algated by the
Office of Managenu sit and Budget
undet section e of the Executive Order
by:

311



34 t A 7-14

Cd) C*Wl I seaL The deultIon
of a chit tIcn W any CoUrt *1 socope-
teat j rdictic i, whether entered bi

d.ch wW aitpale-
lion, or otheiwhe w'entlng a civil II-
aWifty for the wrostul acta
pialned of; or a finel determicatlon of
liabufty under the Progreco Proud
Civil Eemedlen Act, of 1965 (31 V
3101-12t
Ce) Qnvioffoit £ 3udgwit of

vlcUcn of a ertnat offenee by any
swt of petent urtadlcUon.

whet entered upon a verdict era
plea. Including a pins of note contan-
dere.

CI) Debarmeat Au action taken by a
dehenlng official In accordance with
th egulat1one to exclude a person
frrsn participating In covered trainee-
lioss. A person so excluded Is de
Dsrred,

(g) Debarring OcfaL An official an-
thoriced to Impose detennont- The
bOYTITIZ official Ii either

(liTheay head, or
(2) An official ated by the

s&iso ieiuo..

Office if *. &:lI,.

313 313
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115.110

ably be expected to partieneate In
transaction under Federal none:mar-
ement programa. For purposes of
theme regulstioo such transactions
will be referred to an "covered transom-
iions."

(1) Covered teensaction. For
of these regulation, a covered

transaction is a primary covered Vane
action or a lower iher covered transac-
tion. Covered transactions at any tier
need not involve the transfer of Feder-
al funds.

(1) Primary covered trunsaction.
Except as noted in Paragraph (B)2) of
this section, a primary covered trans-
action is any nonprocuretnent transac-
tion between an agent"' and a person.
regardless of tette, includinE grants.
cooperative agreements, scholarships.
renewable& contracts of areistarice,
loans. loan guarante es. subsidies, in-
surance. payments for specified use.
(loran= agreements and any other
nonprocurement transactions between
a Federal agency and a person. Pri-
mary covered transactions also include
those transactions Meehaly designated
by the U.S. Department of Housing
and Urban Development in such agen-
cy's regulations governing debarment
and suspension.

tin Loeser tier covend transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a
procurement contract for goods or
services, regardless of type, under a
Primary covered transaction.

(B) Any procurement contract for
goods or services between a partici-
cent and a person. regardless of type.
expected to equal Or exceed the Feder-
al procurement small purchase thresh-
old fixed at 10 U.S.C. 2304(g) and 41
U.S.C. MVO (eurrentlY $25,000) under
a prima4, covered transaction.

(C) Any procurement contract for
goon or services between a partici-
pant and a person under a coverrd
transaction, regardless of amount,
under whicb that person will have a
critical influence on or substantive
control over that covered transaction.
Such persons are:

(t) Principe) investigators.
(2) Providers of fedemily-requbed

audit services.

4..5

34 OR Subtitle A (7.1-40 IOW

(2) inareptions. The following MRS-
SCUMS are not covered

si) Statutory entitlements or mands-
tory awards (but not subtler awards
thereinsder which are not themselves
mandatorn includiug deposited funds
insured by the Federal Government:

di) Direct awards to foreign govern-
ments or public international organi-
sations, or transactions with foreign
governments or forenn governmental
entities, public inWrnational organiza-
tions. foreign ROVernment owned (in
whole or in part) or controlled enti-
ties. entities consistins wholly or par-
tially of foreign governments or for-
eign governmental entities;

(Ul) Benefits to an individual as a
personal entitlement without regard
to the individual's present responsibil-
ity (but benefits received in an individ.
uala business capacity are not except-
ed);

(iv) Federal employment;
(v) Transactions pursuant to nation-

al or agency-recognized emergencies or
disastem

(v1) Incidental benefits derived from
ordinary governmental operation=
and

(vii) Other transactions where the
application of these regulations would
be prohibited by law.

(h) Relationship to other sections.
This section describes the types of
tranaactions to which a debarment or
suspension under the regulations will
alaelY. Subpart B, "Effect of Action,"

N.M. "Debarment or sirapension."
sets forth the consequences of a debar-
ment or suspension. Those conse-
quences would obtain only with re-
niece to participants and principals in
the covered transactions and activities
described in r.5.110(a). Sections
85.2U. "Scope at debarment," and
85.420. -Scope of suspension." govern
the extent to which a specific partici-
pant or organisational elements of a
participant would be automatically in-
cluded within a di barment or suspen-
sion action, and the conditions under
which affiliates or persona associated
with a participant may also be
brought within the scope ol the
action.

Relationship to Federal procure-
ment cent/ties. Debarment and sus-
pension of Federal procurement con-

314
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beeline and subanWiractas under
Fadend prouronent contracts are
covend by the Paidend Acquisition
Regvietion MARX 45 CFR &ambit
9.4.

(Authority: 12.0. 121142; 20 U.S.C.

1 g5.115 Policy.
(a) In order to Protect the Public in-

terest, it is the policy of the Federal
Government to conduct business only
with responsible persona. Debarment
and suspension are discretionary ac-
lions that, taken in accordance with
Executive Order 12549 and these regu-
lations, are appropriate means to im-
()lenient this policy.

(1)) Debarment and sunension are
serious actions which shall be used
only in the public interest and for the
Federal Government's inotection and
not fior purposes of puntshment. Agen-
cies may impose debarment or suspen-
sion for the causes and in accordance
with the procedures set forth in these
regulations.

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
su..pension actiona.
(ALhority: E.O. 52019: 20 U.S.C. 3414)

Subpart 3Effect of Action
21.200 Debarment or auspension.
(a) Primary covered transactions.

Except to the extent prohibited by law
and subject to 5115.201. Treatment of
Title lit, HEA participation. Penns=
who are debarred or suspended shall
br excluded from primary covered
transactions as either partictpants or
principals throughout the executive
branch of the Federal Government for
the period of their debarment or sus-
pension. Accordingly. ED shall not
enter into primary covered transac-
tions with such debarred or suspended
persons during such period. except as
permitted pursuant to 585.215.

(b) Lower tier cc:m*1'M tranSeCtiOni.
Except to the extent prohibited by law
and subject to 585.210, Treatment of

1115.201

Thle IT, 1MA participation, persons
who have been debarred or suspended
shall be excluded from participating as
either participants or principals In all
lower tier covered transaction (see

55.110(anl )(iin for the period of
their debarment or suspension. Such
persons shall also be excluded from all
contracts to provide federally-required
audit services regardless of contract
amount..

(c) Exception& Debarment or sus-
pension does not affect a person's eli-
gibility for

(1) Statutory entitlements or mends-
tory awards (but not subtler awards
thereunder which are not themselves
mandatory), Including deposited funds
insured by the Federal Government:

(2) Direct awards to foreign govern-
ments or public international organi-
rations, or transactions with foreign
governments or foreign governmental
entities, public international organise-
non& foreign government owned (In
whole or in part) or controlled enti-
ties, and entities consisting wholly or
partially of foreign governments or
foreign governmental entitine

(a) Benefits to an individual as $ per-
stunt entitlement without regard to
the individual's premnt respoisibility
(but benefits received in an individ-
ual's business capacity are not except-
ed);

(4) Federal employment:
(5) Transactions pursuant to natiOn-

al or ageney-recognieed emergencies or
disasters;

fa) Incidental benefits derived from
ordinary governmental operations;
and

(l) Other transactions where the ap-
plication of these regulations would be
prohibited by law-
(Authority Rt.). 12549: 20 U.S.C. 1082ia)W
andthx1X1094(calXDX34741
UM FR 19191 and 19294, May 26, 11611, as
amended at 53 FR 19102, May Kt 1959)

85.201 Treatment of Title IV. KEA pie-
Uneaten.

(a)(1) The debarment of an educa-
tional inetitutlein under ILO. 12549
pursuant to procedures that comply
with 5 U.S.C. 554-551 (formal adjudi-
cation requirements under the Admin-
istrative Procedures Act) terminates

315
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fIS.205

the institution's eligibility to Partici-
Pste tn any student Wiwi* mist-
wee program authorised by Title IV
of the Higher Education Act of 1985.
es amend eu. for the duration of the
debarment.

c2x1) The suspension col an educa-
tional Institution under E.O. 12540
pursuant to pmcedures that comply
with 5 VAC. 554-557 suapeeda the in-
stitution's elialbility to participate in
any student financial assistance pro-
gram sadhorbsed by TIM IV of the
Higher Education Act of 1985. as
amended.

(in The suapenalon of Title IV dig$ .
bility lasts for a period of 00 days be-
ginning on the date of the sustiendinli
officiars decision. except that it may
lest longer if the inatitution and the
Secretary agree to an extension or ff
the 139024ary initiates a limitation or
termination proceeding against the in-
stitution imaer 34 CFR Part 858. Sub-
pert 0. prior to the dOth da.e.

(bet) Except as Provided in Par*
graph (a) of this section. the debas%
mem. suspension. proPosed debar*
meat, ar PrOpOsed suapoolitOn of en
educational Waitaki)) or lender under
KO. 12549 does not affect the eligibil-
ity of the institution or lender to par-
ticipate in any student financial waist-
ance Program authorhed by Title IV
of the Higher Education Aet of 1985.
as amended.

(2)ff ) The SecretarY initiates a de-
barment or suspension proceeding
under f 85.318 or 5 85.414. respectively,
against an educations' institution that
is suspended or debarred under E.O.
12549 by ED or another Federal
agency if the procedures used did not
comply with 5 U.S.C. 554457.

(ii) The Secretary conducts an audit
or Program review of any lender that
is debarred or suspended bY ED or an-
other Federal agency. to detcomine
whether grounds exist for the initi-
ation of a fine. limitation, suspension.
or termination action against the
lender under 34 CFR Part 988. Sub-
part 0.

N Ut Sebele A (7.1-90 teem)

59.125 leangRie permas.
Pensom who are ineligible. as de-

fined in I 85.103(1). are excluded in ac-
cordance with the applicable statute-
ry, executive order, or regulatory au-
thority.
(Authority E.O. 13549; 3013.23.C. Mew

I 8L219 Voleasary aided=
Penmen who accept voluntary exclu-

sions under 585.315 are excluded to
accordance with the terms of their set-
tlement& ED shall. and participants
may. o Mad the original action
mesa to ascertain the extent of the
ezclusion.
(Authority: E.O. 1204e 20 U.S.C. MTV

110215 Eseepdoe pontalon
ED inaY grant an exception permit-

ting a debarred, suspended, or volun-
tarily excluded person to participate
in a particular covered transaction
up= * written determination by the
agency head or an authorized designee
statine the reaon(s) for deviating
from the Presidential policy estab-
lished by Ihrecutive Order 12349 and

85.200 of this rule. However. in ac-
cordance with the President** acted
intention in the Executive Order. ex-
ceptions shall be granted only infre-
uuently. Exceptions shall be reported
in accordance with # 35.505(a).
(Authorttr KO. Mat 20 U.S.C. 3474)

9121.220 Coatinuation of covered traseac-

( Auihoritr E.O. 12349: 20 VAC. 1032(a)(1)
oo(1(1041). )00440(1X11), 3474)

193 FR 19192. NW 28, 13003

4.Y7

nom
(a) Notwithstanding the debarment,

suapemic1 s. determination of hieligibil-
iir voluntary exclusion of any

person by an agency, agencies and par-
ticipants may continue covered trans-
actions in existence at the time the
person was debarred, suspended, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of
termination action. ff any. W be taken
should be made only after thorough
review to ensure the propriety of the
proposed action.

(b) Except as provided In 5 85.201.
Treatment of Title IV, KEA participa-
tion, and I 85215, Exception provision.
the Secretary shall not. and Partici-
pants shall not, renew or Wend cov-
ered transactions (other than no-cost
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time estenslons) with any Pen= who
is debarred. suspended. Ineligible or
voluntary excluded.
(Authority: E.O. Ilitffr, 20 U.S.C. 11162tax1
ad than 1990tex1xhi.
ILI PR 19191 and 19204. Nay Se. 191111 as
amended at 53 FR 19192. My 28. min

I at.225 Mho, to adhere I. resuictimaa
Except as permitted under 5115.215

or II 85220 of these regulations, a per-
ticipant shall not knowingly do busi-
ness under a covered transaction with
a person who is debarred or suspend-
ed, or with a person who is ineligible
for or vokurtarily excluded from that
covered transaction. Violation of this
restriction May result in *allowance
of costs, annulment or termination of
award. Issuance of a atop work order,
debarment or suspension, or other
remedies, as apprimriate. A participant
may rely upon the certification of a
prospective participant In a lower tier
covered transaction that it and its
Prino$0010 are not debarred, suspend-
ed, ineligible, or voluntarily excluded
from the covered transaction (see Ap-
pendix 13). mak= It knows that the
certification is ennnectis. An agency
has the burden of woof that such par-
ticipant did knowinStY do business
with such a when.
(AutlocrilX ILC:t 125* 20 U.S.C. 34783

!abroad CDebasurast
11115.3110 General.

The debarring official may debar a
person for any of the causes in

85.105. using mecedures established
in 55 85.310 through 85.314. The exist-
ence of a cause for debarment, howev-
er, does not necessarily require that
the person be debarrett the serkluo-

peos 0$ the person's acts or omissions
and any mitigating factors shall be
considered in making anY debarment
decision.
(Authority: ED. tow. 20 U.S.C. mu)

95.395 Causes for debarment.
Debarment may be imposed in se-

cordancr with the Provisions of
33 85.300 through 85.314 for:

(a (onviction of or civil Judgment
for

0115.305

ti) Coninnasten of fraud or a crimi-
nal offense in conneetan with obtain-
ing, attempting to obtain. or Perform-
ing a public or private agreement or
transaction:

(2) Valetas of Federal ce State
antitrust statutes. including More Pra
scribing price fixing between competi-
tors, allocation of customers between
competitors and bid rigginte

(3) Commisakui of einbeselement.
theft, forgery, bribery, falsification or
destruction of records, making false
otatementa, receiving Stolen Prremrte-
making false claims, or obstruction ofnal= or

(4) Commiselon of any other offense
intlicattng a lack of business integrity
or business honesty that seriousn, and
directly affects the present !upon*
billy of a person.

(b) Violation of the terms of a public
agreement or traneaction so serious as
to affect the integrity of an agency
program, such az

(1) A willful failure to parkins in ac-
cordance with the terms of ale or
more public agreements or lame-
none

(2) A bleary of failure to perforni or
of unsatisfactory performance of one
or Inpre Public egreements or &mac-
Wag or

(3) A willful violation of a statutory
or regulaery provision or requirement
aPPlicable to a public agreement or
transaction.

(e) ASV of the following cans=
(I) A nonprocurement denament by

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken
pursuant to 48 CFR &apart 5.4;

(21 Knowingly doing business with a
debarred, suspended. ineligible, or vol-
untarily excluded person. in connec-
tion with a covered transaction, except
as permitted in 385.215 or f 85.22Ik

t3) Failure to pay a single substan-
tial debt, or a number of outstanding
debts (including disallowed costs and
weraamenta. but not Including sums
owed the Federal Government under
the Internal Reienue Code) owed to
any Federal agency or instrumentali-
ty. provided the debt is uncontested by
the debtor or. If contested, provided
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83.330

tbat the debtors intal slid 'Minim/14m
tin remedies have been exisausteck

(4) Violation ol a material provisios
of a voluntary exclusion eareinnent
entered into under j 5e.3111 or of any
eettlement of a debarment or &aspen-
don action

(5) Violation of any sequireinent of
Subpart F oi this perk relating to pro-
viding a drug-free workplace. as set
forth in 1 MOUS of Ws part.

(d) Any other cause of so serious or
noodling a nature that it affects the
present responlity of a person.
authority: 13). 12541k ID VAC. $04)
15$ PR 19191 aad 192011. Kay U. 1910. as
amended at 54 FS 4950 and 4950. Jan. 21.
19119 and 55 PR 21199. May 25, 1990)

25.210 Pracahaes.
ED shall pmems debarment actions

as Informally as practicable. candatent
whh the principles of fundamental
fain:inn. using the procedures la

35.311 through 811.314.
(Authoretr 3.0.1104*10 U.S.C. 3474)

9 85311 lareatIgatina sad referral.
information concerning the exist-

ents of a cause for debarment from
any mune shall be promptly reported,
investigated, and inferred. when an.
ProPriate. to the debarring official for
consideration. Alter consideration, the
debarring official may issue a notice of
proposed debarment.
t Autbority: ED. 1049: 20 U.S.C. 3414)

61.312 Natue of proposed debarment.
A debarment proceeding shall be ini-

tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
erect

lb) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based:

(e) Of the muses) relied upon under
85.306 for proposing debarment:
(d) Of the provisions of 1 85.311

through 986.314, and any other ED
procedures. if applteable, governing
debarment deelsionmaking and

(e) Of the potential effect of de-
bannene

aS CI Willa A C7s4 48 MIN*
11.0. 1254* 10 118.C. 3414)

113.313 Olniartendly to mated pragamid
debaresese.

(a) Submission at apparition.
Mato 30 ttaVe after reocipt of the
notice of proposed deterusent, the re-
Mondani may submit, in person. in
wrRins, or through a representaelve.
LnIonuation and argument in
tloo to tbe Preemed debarment.

(b) Additional proceedings as lc dis-
puted materiainzate (1) In actions not
based upon a conviction co civil Jodi-
ment. if the debaning official finds
that the respoodenrs mtbmimion in
oPPosition rages a genuine dbpute
over bets material to the Proposed de-
banned, respondent(s) shall be af-
forded au olnioetonttP to °Wear vitth
a representative. submit documentere
evidence. wenn% witne ness. and nue
front any witness the sitency Puente

(2) A tranecribed mind of any addi-
tional proceedings shall be made anie
able at cost to the respondent, upon
request. unless the sespondent and the
agency. be mutual alrleffaelL waive
the exinirement for a transcript.
authority: RD. 1264It 20 VAC. 3414)

61.314 Denning offielati decialma
(a) No additional proceedings neces-

sary. In actions based upon a eonvie-
tem or civil Judgment, or in which
there is no genuine diapute over mate-
rial facts. the debarring *Went shall
make a decision on the basis of all the
information in the administrative
regard, including any subinission made
by the respondent. The decision shall
be made within 43 days after receipt
of any information and argument sub-
mitted by the invondent, unless the
debarring Widel extends this period
for good cause.

(b) Addittenal oroceediRes neer*
sant (l) In actions In which additional
proceedings are necessary to deter-
mine disputed material facts, written
findings of fact shall be prepared. The
debarring official shall base the thee
non on the facts as found, together
with any information and argument
submitted by the respondent and any
other infosmation in the administra-
tive record.
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(2) The debarring official may refer
disputed material facia to another al-
ai:int for findings of fact. The debar-
ring elidal may reject any such find-
huts, in whole or in part, only after
specifically determining them to be ar-
bitrary and capricious or dearly ono-
neoua

(3) The debarring offietall decon
shall be made after the conclusion of
the pinceedings with respect to tEsput-
ed facts.

(e) (1) Mandan! of pyoot In any de-
barment Mien, the gauge for debar-
ment mon be established by a prepon-
derance of the evidence. Where the
proposed debarment is based upon a
conviction or civil Judgment, the
standard shall be deemed to have been
met.

(2) Burden of moot The burden of
proof Is on the agency propping de-
barment.

id) Nonce af debarring officialt de-
ciente (1) If the debarring official de-
cides to Impose deborment, the re-
spondent mho be girfil prompt notice:

tit Referring to the notice of pro-
posed debarment:

(ID Specifying the reams for debar-
ment;

(lit) Stating the period of debarmenl.
including effective datex and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of
the Federal Oovernment unless an
agency head or an authorised designee
makes the determination referred to
in I 80.215 or the debarment or sus-
pension is against

(A ) An educational Institution under
procedures that do not meet the re-
quiremente of 9 86.201taX or

(13) A lender participating in the
Title IV. Fart 11, REA program.

(2 , If the debarring official decides
not to impose debarment. the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without preJudiee
to a subeequent *apogean of debar
went by any other agency.
(Authority: ED. 12540 20 vac. 'Max 1 )
and thX1t. 1094texlitD). 3041
163 PR 1019) and 19204. May 2$. 19141. a.
amended at 53 PR 19192. Mar N. 1988)

0111.330

1 113.315 ikulanees and minter, nein-
sera

(a) When in the bed interest of the
Government. ED may. at my time.
settle a debarment or suegension
action.

(b) U a participant and the ageney
agree to a voluntary exclusion Of the
participant, such voluntary exclusion
shall be entered on the Nonprecure-
went Let (en &thee* 11).
(Authority: ILO. ilene 20 U.S.C. 3414)

1 NUN Pmestieres he TIM IV, RSA de-
birsesess.

taxi) If the Secretary debars an
educational leslitution Undee E.O.
135410, the ficezeinre uses the follow-
ing procedures in comtection with the
debarment to ensure that the debar-
ment also precludes participation
under Title IV of the Higher Educa-
tion Act of 1903, as amendett

tit The proceduses in 9 85.31.2. Notice
of proposed debarment, and
9113.314(d), Notice of debarring oft-
glare decision.

tin Instead of the procedures in
909.313 and I 5631410-te). the proce-
dures in 34 CFR Fart 868 Selman 0-

MI An administrative low judge shall
act as the debarring official for pro-
ceeding under this section,

(b) On appeal from a decision &bar-
ring an educational inctitution. the
Secretary issues a final decision after
all parties have filed their written ma-
terials with the Secretary.

(e) In such a proceeding, in addition
to the findings and conclusions re-
quired by 34 CFR Fart Oen &Apart O.
the debarring official, and, on appeal.
the Secretary, determine whether
there exist sufficient grounds for de-
barment as set forth in i BOWL
seateseur 30. irste 20 teat 1082110(1)
and thX1). 10911(eX1XD), 34141

(53 PR 19192, May 26, 1988)

0.320 Period of debannem.
on Debarment &hail be for a period

commensurate with the serimumeas of
the cameo. If a suspension precedes
a debarment, the suspension Period
shall be considered in determining the
debarment period.
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ISMS
(1) Debarment for causes other than

those related to a violation of the re-
quirements of Subpart I? of this part
Weenie/ should not exceed three
years. Where dicummances warrant, a
longer period et debarment may be ine
Posed-

(2) In the cue of a debarment for $
violatton of the requirements of Sub-
part F of this part tem 911.305(eX5)),
the period of debarment shall not
exceed five years.

lis) The debarring official may
extend an existing debarment for an
additional period, if that official deter-
mines that an extension is necessarY
to protect the public intense Howe-
er, a debarment may not be extended
eddy an the basis of the facts and cir-
cumstances upon which the iniUal de-
barment action win based. If debar-
ment for an additional period le deter-
mined to be necessary. the procedures
of it gem through 116.314 shall be
followed to extend the debarment.

(e) The respondent mar request the
debarring official to reverse the debar-
went decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported be
documentation. The debarring (rind=
ansy Ina such a request for reasons
including. but not limited to:

Nemiy discovered material evi-
deem

(2) Reversal of the conviction or civil
Judgment ItgOn which the debarment
was base*

(9) Bona fide change in ownership or
management:

(4) Elimination of other causes for
which the debarment was imposed: or

(5) Other reasons the debarring offi-
cial deems alert:94as.
(authority: E.O. 12249: 20 zac. 3414)

1114 19191 and 19204. May 28, 1988. as
emended at 84 1711 4980 and 4980. Jan. 31.
1980 and 80 Yla 21899, May 25. 1990)

99.3118 Scope of debarment.
(a) Scope fa general. (1 ) Debarment

of a person under these regulations
constitutes debarment of all its divi-
sions and other organizational de-
ments from all covered transactions.
unless the debarment decision is limit-
ed by its terms to one or more specifi-

identified individuals, divisions or

Sebago A (7-140 UMW

other organisational elements a to
Weak types of transactions.

t2) The debarment action nuke in,
elude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an oPPortunety to reiMood (see
ti 89.311 through 85.314).

(b) impaling =educe For purges=
of determining the scope of debar-
ment, conduct may be imPuted mg AA-
beta

(1) Onsduct imputed to participant-
The fraudulent, criminal or other seri-
ously improper conduct of any officer.
director. shareholder. partner, =Pier
ce, or other individual amociated wtth
a participant may be Imputed to the
Participant when the conduct occurred
in connection with the individual's
Performance of duties for or on behalf
of the participant or with the partici-
Panne knewledor, agoroval, or =gates-
cence. The participant's acceptance of
the benefits derived from the conduct
shall be evidence of such knowledge,
glOPTOVal, or acquiescence.

(2) Conduct Imputed to individuals
=sprigged Idle parficiPent- The
frautheent, crhninal, or other serious-
ly imProper conduct of a participant
may be imputed to any officer. direc-
tor, shareholder. partner, emPloive, or
other individuel associated with the
participant who parliciPated in, knew
of. or had reason to lUlow of Use par-
ticipant's conduct.

(3) Conduct W one parttripaut im-
puted to other participants in a Joint
eenturr. The fraudulent, criminal, or
other seriously improper conduct of
one partidpant in a joint venture,
grant pursuant to a joint OPPlicatioll,
or similar arrangement may be imput-
ed to other parecipanta if the conduct
occurred for or on behalf of the Joint
venture, grant pursuant to a joint aP.
plication. or similar arrangement may
be imputed to other participants if the
conduct occurred for or on behalf of
the Joint venture. grant pursuant to a
joint application, or shall= arrange-
ment or with the knowledge, approval,
or acquiescence of these participants.
Acceptance of the benefits derived
from the conduct shall be evidence of
such knowledge, approval, or acquies-
cence.=Ay

411
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(Authority: KO. 12643 20 17.13.C. 3414)

Subpart 0.4aspans1on
II MAO Gerund.

(a) The suspending official may sus-
pend a person for any of the causes in

83.405 using procedures established
in it 38.410 through 118.413.

(b) Etrupension is it serious actimr to
be imposed only when:

(1) There exists adequate evidence
of one or MOM Of the causes sel out in
I 35.405. and

(2) Immediate action Is necessary to
Protect the public brterest.

ter In assessing the adequacy of the
evicimee, the agency should consider
how much information is available,
how credible it is given the circum-
stances, whether or not important al-
legations are corroborated, and what
inferences can reasonably be drawn aa
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative
aggeelnenta. loan authorizations, and
contract&
Inegitorer 2.0. 12141k 20 U.S.C. MO

25.405 Coosa kw neqweekni-
(a) Suspension may be imposed in

accordance with the provision; of
H 85.400 through 85.413 upon ade-
quate evidence:

(1) To swiped the commission of an
offense listed in 85.305(ae or

(2) That a cause for debarment
under 1115.303 may eight,

Ito) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.
(Autisoriar ILO. 12549 20 VAC 3474)

85.410 Procedures.
tar humfigation and re,ferna Infor-

mation concerning the existenee of a
cause for suspension from any source
shall be promptly reported. hwestigat-
ed and referred, when aPProPrlate, to
the suspending official for consider-
ation. After consideration, the sue-
pending official may issue a notice of
suspension.

b) Deeisionmaking Muter& ED
shall process suspension actions as in-
formally as practicable, consistent
with principles of fundamental fair-

33.412

neat, using the procedures in el 85.411
through 85.413.
authwity: 2.0. 12640: 20 U.S.C. Mar

O 85.111 them of sospeasioa.
When a rearonderd b amended,

notice shall immediately be given:
(a) That suspension has bees im-

DOM*
(b) That the suspension is based cm

an indictment, convtctian, or other
adequate evidence that the respondent
has committed Irregularities seriously
reflecting on the propriety of further
Fahual Government dealings with the
respondent;

Cc) Describing any such irregularities
in terms sufficient to put the rewind-
ent on notice without disclosing the
Federal Omernment's evirknoec

(di Of the cause(s) relied upon under
85403 for impost= suspension:
(e) That the saspension le for a tem-

porary period pending the completion
of an investigation or ensuing legal.
debarment. Or Program Fraud Civil
Remedies Act proceedingic

Co Of the provisions of 118-411
through 85.413 and any other ND pro-
cedures, U applicable, governing sus-
Penaon deciskamaking: and

(it) Of the effect of the suspension.
(Authority: Ito. 12541c 20 U.S.C. ars )

89.412 Opportunity to contest smamt-
don.

ea) Submission in oppoeitton.
Within 30 days after receipt of the
notice al suspension, the ramondent
may submit, in person. in writing, or
through a representative. Information
and argument in opposition to the sus-
pension.

(rr Additional proceedings as la dis-
puted material fad& (1) If the ass-
Pending official finds that the re-
sPondent's submimlon In opposition
raises a genuine dispute over facts ma-
terial to the surpension, respondenus)
Mali be afforded an opportunity to
appear with a representative, submit
documentary evidence. Present wit-
nesses, and confront any witness the
agency preeenta. unit=

(I) The action is tamed on an indict-
ment, conviction or civil Judgment. Or
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85.413

OD A determination is made, on the
base of Department of Justice advice,
that (he substantial interests of the
Peden! Ooveminent in pending or
contaminated legal proceedings based
on the same facts as the suspension
would be prejudiced.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
sPondent, upon request, union the re-
sponderd and the agency, try mutual
agreement. waive the requirement for
a transcript.
(Authority: E.O. IlN9 20 UAW. 3414)

85.413 Suspendbei offireTe derision.
The suspending official may modify

or terminate the suspension ( for ex-
ample, see 1 85.320(c) for reasons for
reducing the period or scope of debar-
ment) or may leave it in force. Howev-
er, a decision to modify or terminate
the suspension shall be without preju-
dice to the subsequent ImPosithni of
suspension by any other agency or de-
barment by any agency. The decision
shall be rendered in accordance with
the following provisione

(a) No additional proceedings neces-
sary. In actions: based on an Indict-
ment, conviction. or civil Judement: In
which there is no genuine cespute over
material facts: or in which additional
Proceedingi to determine distnited ma-
terial facts have been denied on the
basis of Department ef Justice advice,
the suspending official shall make a
decision on the basis of all the infor-
mation in the adminietrative record,
including any submission made by the
respondent. The decision shall be
made within 45 days after receipt of
any information and argument sub-
mitted by the respondent. unless tne
suspending official extends this period
for good cause.

(b) Additional proceedings neces-
sary. (1) In actions in which additional
Proceedings are necessary to deter-
mine disputed material facts, written
findings of fact shall be prepared. The
suspending official shall base the deft-
sion on the facts as found, tegether
with any information and argument
submitted by the respondent and any
other information in the administra-
tive record.

34 as MO. A (7-140 11101sa)

(2) The filopending official may
refer matters involving disputed mate-
nal fees to another official for find-
him of fact. The susnending official
may reject any ouch Mangle in whole
or in part, only after specifically deter-
mining them to be arbitrary or capri-
cious or cleans enoneous.

(e) Notice of suwending efficiars de-
dam. Prompt written notice of the
suspending official's decision shall be
sent to the respondent.
I Authority 5.0. 121549: 20 U.S.C. 3414)

2115.134 Pmeederes for Title IV, MA sus-
pensions under KO. 12546.

(a) Title IV LO. 1:549 suspension&
(1) If the Secretary suspends an edu-
cational institution under E.O. 12049.
the Secretary uses the following pro-
cedures in connection with the suspen-
sion to ensure that the suspenaion ano
Precludes participation under Title IV
of the Higher Education Act of 19bi.,
as amended:

tit The procedures in 1 85.411, Notice
of suspension.

Insteed of the procedures in
85.412, 85.413. and 85.415, the proce-

dures in 34 CFR Part 8811, Subpart 0.
(2) An administrative law Judge shall

act as the suspending official for pro-
ceecting under this section

t3) In such a proceeding. in addition
to the findings and conclusions re-
quired by 34 CFR Part 888, Subpart 0.
the suspending off icial, and, on
appeal, the Secretary, determine
whether there exist sufficient grounds
for suspension under ED. 12549 as set
forth 1/1 I 85.408.

tb) Continued assistance under Title
IV, 11F.A. 'The institution may continue
its participation in the Title IV pro-
grams until the procedures described
in paragraph (a) of this section. except
for those relating to aPPeale te the
Secretary. have been conitileted,
unless the Secretary takes an emer-
gency action under 34 CFR Part 568,
Subpart 0.
tAuthority: KO. 12849: 20 U.S.C. 10821ag1)
and (halt 1094(eXIXD). 3474)
153 Int 19193, ltday 28. legal
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85.415 Period of Novocaine.
(a) Suspension shall be for tempo-

rary period pending the completion of
an investigation or ensuing legal, de-
barment, or Program Fraud Civil
Remedies Act proceedings, unless ter-
minated sooner by the suspending of-
ficial or as provided in paragraph (b)
of this section.

(b) If legal or administrative pro-
ceedings are not initiated within 12
months after the date of the suspen-
sion notice, the suspension shall be
terminated unless an Assistant Attor-
ney General or United States Attor-
ney requests its extension in writing,
in which case it may be extended for
an additional six months. In no event
may a suspension extend beyond 18
months, unless such proceedings have
been initiated within that period.

(c) The stispeneaut official shall
notify the Department of Justice of an
impending termination of a suspen-
sion, at least 30 days before the 12-
month period expires, to give that De-
partment an opportunity to request an
extension.
(Authority: KO. mete 28 (Mc. 3474i

9 Maga grope of suspension.
The scope of a suspension is the

sanie as the scope of a debarment (see
85.325), except that the procedures

of 85.410 through 85.433 shall be
used in imposing a suspension.
(Authority: E.O. mem 70) U.S.C. 3474)

Subpast EilospoosibtfltIos of OSA,
ED find Pinfielponts

geS.500 GSA responsibilities.
tai In accordance with the OMB

guidelines, OSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended.
or voluntarily excluded by agencies
under Executive Order 12549 and
these regulations, and those who have
been determined to be ineligible.

(t)) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, Ineligible, and
voluntarily excluded Persons. in &Who-
bencal order, with cross-references

85.310

when mine than one name is involved
In a single action:

(2) The type of action;
(3) The Cause for the action:
(4) The mope of the anion;
(5) Any termination date for each

listing and
(8) The agency and name and tele-

phone number of the agency point of
contact for the action.
tAuthor*ty 5.012146.20 U.S.C.34/4)

9115.565 ED responsibilities.
(a) The agency shall provide OSA

with current Information concerning
debarments, inapension, determina-
tions of ineligibility, and vohmtary ex-
clusions it has taken. Until February
18, Mgt the agency shall also provide
claw and OMB with information con-
cerning all transactions in which ED
has granted exceptions under 585.215
permitting participation by debarred.
suspended, or voluntarily excluded
persons.

(b) Unless en alternative schedule is
agreed to by OSA, the agency shall
advise OSA of the information set
forth in 1 88.500(b) and of the excep-
tions granted wider 1 85.215 within
five working days after taking such ac-
tions.

(el The agency shall direct inquiries
concerning listed persons to the
agency that took the action.

(d) ED officials shall check the Non-
procurement List before entering cov-
ered transactions to determine wheth-
er a mwticipant in a primary transac-
tion iz debarred, suspended, ineligible,
er voltuitarily excluded (Tel. fn.

tel El) officials shall check the Non-
procurement List before approving
principals or lower tier participants
where agency approval of the princi-
pal or lower tier participant Is re-
quired under the terms of the transac-
tion, to determine whether such prin-
cipals or participants are debarred,
suspended, ineligible, or voluntarily
excluded.
(Auttunity. E.O. 12541k 20 U.S.C. 3474)

if Mile Penniman' responsibillike
(a) emelt:canon bp participants fn

orb:tarp covered transactions. Each
participant shall submit the certifies-
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f SLIM
don in Appendix A to this Part for it
and ita principals at the time the par-
ticipant submits its proposal In con-
nection with a primary covered trans-
action, accept that States need only
complete such certification as to their
principal& Partidpants maY decide
the method and frequency by which
they determine the eligibility of their
principal& In addition. each partici-
pant may, but la not required to, check
the Nonnrocureteent List for its prin-
dpals (Tel. I). Adverse information on
the certification will not necemarily
result in denial of partteipation. How-
ever, the certificatient and any addi-
tional Information pertaining to the
certification submitted by the partici-
pant, shall be considered in the admin-
istration of covered transaction&

(b) Cedifiestion by participants in
buyer tier covered fransuchons. (1)
Each purticipant sh&Il require partici-
pants in lower tier covered transac-
tions to include the certification hi Ate
pendia B to this Part for it and its
principals in any proposal submItted
in connection with such lower tier cov-
ered transactions.

(2) A participant may rely upon the
certification of a prospective partici-
Pant in a lower tier covered transac-
tion that it and Rs principals are not
debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agencY.
unless it knows that the certificaticm
is erroneous. Participants may decide
the method and frequency by which
they determine the cogiblity of their
principals. In addition, a participant
may. but is not required to, check the
Nonprocurement List for its principals
and for participants (Tel. # r.

(ct) Changed cirewnstan:es regarding
certification. A participant shall pro-
vide immediate written Donee to ED if
at any nine the participant learns L'
its certification was erroneous when
submitted or has become erroneous by
reason of changed circumstances. Par-
ticipants in lower tier covered transac-
tions shall provide the same updated
non= to the participant to which it
submitted its proposals.
(Authorttr RO. )2549; 20 U.S.C. 2474)

34 CFR Sobtnio A (7440 Ba).a)

Sobport FDrog-froo Workplace
toquheamots (Grants)

Swam 58 PR 21898, 21899, May 25. 1990,
unless otherwise noted.

lirrscrivs Dam Norm At 55 FR aunt
me" May 25, 1998. subpart F to part 85
was reviset effective either 45 days niter
publication in the Passau Ransom or later
if Congress takes certain sdjournment*. The
Department of thineation MU publish a doe-
ument in the Minn MOW= at a later
date, announdna the effective date. For the
convenience of the user, the superseded test
!Wows the new text

IP IMO Purpose.
(a) The purpose of this :tamest is to

carry out the Drug-Free Workplace
Act of 1959 by requiring that

(1) A grantee, other than an individ-
ua), shall certify to the agency that it
will provide a drug-free workplece;

(2) A grantee who is an individual
shall certify to tlw agency that, as a
condition of the grant, he or ahe will
not nerve in the unlawful manubc-
ture. distribution, dispensing, poem-
don or use of a controlled snbstance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 19118 for
contractors with the agency are found
at 48 CFR subearts 9.4, 211.5. and 52.2..

11115.895 Delinieleas.
(a) Except as amended in this sec-

tion, the definition; of 1 95.106 MAY
to this subpart.

41)) For purposes of this subpart
(1) Controlled substance means a

controlled substance in schedules I
through V of the Controlled Sub-
stances Act. (21 U.S.C. 812), and as fur-
ther defined hy regulation at 21 CPR
1308.11 through 1305.15;

(2) Conviction means a finding of
guilt (including a plea of nolo conten-
dere) or impoeition of sentence. Or
both, by any Judicial body charged
with the responsibility to determine
violations of the Federal or State
criminal drug matutex

(3) Criminal drug statute means a
Federal or non-Federal criminal stat-
ute involving the manufacture, distri-
bution, dispensing, use, or possession
of any controlled substance;

324

Office of the Sogratory, lielagation

(4) rrug-frts workplace means a site
for the performance of mark done in
connectinn with a specific grant at
which employees of the grantee are
prohibited from engaging in the un-
lawful manufacture, distribution, dis-
pensing. possession, or nee of a con-
trolled submanme

(5) Employee means the employee of
a grantee directly engin et in the per-
!romance of work under the grant, in-
eludinc

(I) All direct charge employees;
tin All indirect chime emelt:rem,

urines their impact or involvement is
hisignificant to the perfortmince of
the grant; and.

(iii) Temporary personnel and con-
sultants who are directly engaged in
the performance of work under the
grant and who are on the grantee's
payroll.
This definition does not include work-
ers not on the payroll of the grantee
(e.g., vohmteers, even if used to meet a
matching requirement consultants or
independent contractors not on the
payroll: or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any Mika States executive depart-
ment, military department govern-
ment corporation, government con-
trolled corporatism, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
Presisont), Or any indePendent regula-
tore agent%

(7) Grant means an award of finan-
cial assistance, inducting a cooperative
Agreement, 111 the form of money. nr
PruPerty in lieu of money, by a Feder-
al agency directly to a grantee. The
tenn grant includes block grant P
entitlement grant programs, slether
or not exempted from coverage under
the grants management government-
wide common rule nn uniform admin-
istrative requirements for grants and
cooperative agreements. The term
does not include terhnical amistasoe
that provides services instead of
meney. or other assistance in the fonn
of loans, loan guarantees, interest sub-
sidies. insurance. nr direct appropria-
tion% Or any veterans' benefits to indi-
viduals, ie., any benefit to veterans,
their families, or survivors by virtue of

§ 0.613

the service of a veteran ha the Armed
Forces of the United State&

tin Grantee nteans a person who ap-
plies for or receives a grant directly
from a Federal agency (except another
Ykderal agency);

(9) Individual means a natural
permit

(10) Stale maims any of the States of
the United States. the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or posseadon of the
United States, or tnY agency of a
State. exetusive of institutions of
higher education, hospitals, and units
of local govenunent A State instru-
mentality will be considered part of
the State government if it haa a writ-
ten determination from a State gov-
ernment that such State considers the
irstnimentality to be an agency of the
State government

WM 9 COMM!.
(a) This subpart Males to MY

grantee of the agency.
(b) This subpart applies to any

grant, except where apple ation of this
subpart would be inconalstent with the
international obligations of the United
States or the laws or mulatto= ef a
foreign government A determination
of such inconsistency may be made
only by the agency head or his/her
designee.

(c) The provisions of mamma A, 11,
C. D and E of thts part apply to mat-
ters covered by this subpart except
where specifically modified by this
subpart In the event of any conflict
between provisions of this subpart and
other provisions of this part, the pro-
SIMMS of this matron are deemed lo
control with respect to the implemen-
tation of drug-free workplace require-
ments concerning grant&

gro.815 Grounds for suspension of pay-
ments, sospenston or termination of
grants, or suspension or debarment

A grantee shall be deemed in viola-
tion of the requirements of this sub-
Part if the agency head or his or her
official designee determinoft in writ-
ing, that

(a) The grantee has made a false cer-
tification under I 85.620;
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$3.620

(b) With respect to a peace other
than an individual

(1) The grantee haa debited the cese
Meatiest by feigns to carry out the
require:nada of paragratem tAbat-00
and/or (13) of the magical= tAlter-
nate Ito Appendix C) or

(2) Such a number of employees of
the grantee have been convicted of
violations of criminal drug statutes fee
violaiions occurring In the catitlace
m to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free worbitlace.

(e) With respect to a grantee who is
an individual

(1) The grantee haa violated the cer-
tification by falling to carrY out its re-
quirements (Alternate 11 to APPendix
C) or

(2) The grantee is convicted of a
criminal drug offense resulting from a
videlicet occurring during the conduct
of any grant activity.

f 91.129 Wert of violation
(a) In the event Of a sedation of this

adman, as provided in Millie and in
accordance with applicable law, the
grantee shall be Bullied to one or
more of the following attic=

CD Suspension of payments under
the grant:

(2) Suspension or termini:Ion of the
grant and

(3) Suspension or debarment of the
grantee under the provisions of this
part.

(hi Upon issuance of any final deci-
sion under this part requiring debar.
ment of a grantee, the debarred grant-
ee shall be inelielble for award of any
grant from any Feckm1 agency for a
period specified in the decision, not to
exceed five years tsee 85220(0(2) of
this part).

g Mac Esendoe provieloa.
The Nancy heed may waive with re-

spect to a particular grant, in writing.
a susltension of payments under a
grant, suspension or termination of a
grant, or stemension or debarment of a
grantee if the agency head determines
that such a waiver would be in the
public interest- This exception authm-
ity cannot be delegated to any other
official.

417
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certglostion rembeinnes sad
procedone.

tax 1) Aa a price condition of being
awarded a grant, each pantos shall
make the appromtate certification to
the Federal agency providing the
grant, as provided in Appendix C to
this part.

(2) Grantees are not required to
make a certification in order to conthe
ue receiving fends under a grant
awarded before March lg. 1989,
under a no-cost time extension of auch
a grant. However, the grantee shall
make a coe-time drug-free workplace
certification for a nmeautomale con-
tinuation of such a grant made an or
after March lie 1999.

Ib) lercept as provided in this sec-
tion, all grantees shall make the re-
quired certification for each grant For
mandatory formula grants and entitle-
mena that have no application proo
cos, grantees shall submit a mte-time
certification in order to continue re-
ceiving awards.

Cc) A grantee that is a State may
elect to make clie certification in each
Federal fiscal year. States that previ-
ously submitted an annual certifica-
tion are not repaired to make a certifi-
cation for Fiscal Year 1990 until Jule
31, 1990. Except as provided in Pere-
grine,' 01) of this section. this certifica-
tion shall cover all grants to all State
agencies from any Panora &gene/.
The State shall retain the original of
this statewide certification in its Gov-
ernoes office and. Prior to grant
award, shall ensure that a coPY Is sub-
mitted individually with respect to
each grant unless the Federal agency
has designated a central location for
submission.

(1) if a State elects to make one otie
Mallon in each Federal fiscal year se
sPecified in paragraph (c) of this =-
tem It must forward its certification
to: Office of intergovernmental and
Interagency Affairs.

(del ) The Governor of a State may
Exclude certain State agencies from
the statewide certification and author-
lee these agenCles te submit thetr own
certifications to Federal agencies. The
sLatewide certification shall name any
State agencies so excluded.
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(2) A State agnice to which the
statewide certification does not apply.
or a nate agency in a State that does
not have a statewide certification, may
dee& to make one certification in each
Federal fiscal year. State agencies that
previously aubmitted a elate agency
certification are not required to make
a certification for Fiscal Year 1990
until July 31, 1990. The State agency
shall retain the original of ties State
atency-wide certification in its central
offlee and, prior to grant award, shall
ensure that a copy is submitted in&
viduany with respect to each grant,
unless the Federal agency designates a
central localism for aubmiadon.

(D If a State agency elects to make
one certificalies in each Federal fiscal
year as specified in paragraph (d) of
this section it mint forward its certifi-
cation ta Often of bttergovernmente1
and interazency Affairs.

0) When the work of a grant la done
by mare than one State agency, the
certification of the State agency di-
rectly receiving the grant WWI be
deemed to certify compliance for all
workpisces. Weeding those loaded bt
other State agencies.

teen FM a grain of less than 30
days performance duratIon, grantees
shall have this policy statement and
program in place as soon as possible,
but in any cane by a date prior to the
date on which performance is expect-
ed to be completed-

( 2) For a grant of 30 days or more
performance duration, grantees shall
have this policy statement and pro-
gram in place within 30 days after
award.

(3) Where extraordinary circum-
stances warrant for a specific grant.
the pent officer may determine a dif-
ferent date on which the policy state-
meta and Program shall be in Place.
ibe PR 21688, 21699, May 26. 1990. m
amended at 66 PR 31898, May ts, 199e1

I 95.635 Reporthig of and employee sane-
lions for convictions of criminal drug
offenses.

(a) When a grantee other than an in-
dividual is notified that an emelt/Yee
has been convicted for a violation of a
criminal drug statute occurring In the
workpteee, it shall take the following
actions:

.115.135

(1) Witbin 10 calendar days of re-
ceiving notice of the conviction. the
grantee shall provide written notice.
including the convicted empleyees po-
sition title. to every grant officer, or
other designee on whose grant albite
the convicted elegleyee wee woritin&
unless a Federal game has designele
ed a central point for tbe receipt of
auch notifimtiona. Notification shall
incluth the IdentIrkstion numbed.)
for each of the Federal agency's af-
fected manta.

(3) A grantee must report denactiona
a specified In paragraph (a)(1) of this
section to the Director, Grants and
Contracts Service, Office of htanocc-
MAL

(2) Withtn 30 calendar days of re-
ceiving notice of the conviction. the
grantee shall do the following with re-
meet to the employee who was con-
victed.

(i) Thke appropriate personnel
aliens against the emplace, up to and
including term ination. consistent with
readrementa of the Rehabilitation
Act of 1973, as emendate or

(g) Require the emPloyee to partici-
mite satisfactorily in a drug abuse as-
sistance or rehabilitation program ate
Proved for such PurPoses be a Federal.
State, or local health, law rnforce-
mate or other appropriate woo.

(n A grantee who is an individual
who Is convicted for a violation of a
criminal drug statute occurring during
the conduct of any enact actility shall
report the conviction, in writing,
withas 10 calendar days, to his or her
Fee, al agency grant officer, or other
des.gnee, unless the Federal agency
has designated a central point for the
receipt of such notices. Notification
shall include the identification
numberen for each of the Federal
agency's affected gismo

(i) A grantee must report convic-
tions as specified in paragraph tin of
this section to the Director, Greets
and anitrocts Service, Office of Man-
&ganef*.
approved by the Office of Management
and Budget under control number 0991-
0002i

156 PR 11688, 21699. May 25. 199C, as
amended at 55 PR 21699, M&Y 26. 19901
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800ac 54 PR 4950 and 4940, Jan. 31.
1089. unkas otherwhr Dilc

*

(a) The purpese 01 thIs subpart Is toWTY
out the Drug Free Workplace Act of 1988 by

g that-
1) A granter, other than an IndIviduaL

shell certify to lire agency that It will pro-
tide &dIugfrw workplace;

(2) A grantee who Is an indIvidual shall
ee lIly to the agency that, as a C dillon of
the graM, he or she will not enge Mt the
unlawful juanufnctmv, disZrIbUUon. dbpens-
log. poomasion or %e of a cupirvlled sub'
stance In conducting any ctivlty with the
grant.

Ib) Recuiremenis Uupk ifllng the Drug-
Free Workplace Act of toss for contractors
with th agency are found at 48 C?R Sub-
parts 9.4. 23.8,and 53.2.

695 P.Sshfom.

) Eseept as amended 1 this sect4c. lire

defiffltions of 89.105 apply to this subpost
(b) Par pwio Of this subpart-
11) "cntroited siahetener" means a coo-

imfled substance Ut schedules I through V
of section 202 of the Controlled Substances
Act 2t U.SC. 812*. ad as further defined
by regulatlen at *1 CFR 1300.28 through
1300.W

2) "Conviction" means a finding of guilt
(mduduw a plea of nob contendere) or un-
poaltiun of sentence, or both, by any judicial
body charged wIth the resporolbjhty 10
tefutine vinlationa of the Pederal or State
criminal drug sLatu4es

"Ci-tmiva) drug statute" means a Fed-
ciii or non-Pede'ral ci-bnlnal statute Iflyolv

lug the manufacture. distribution. dlapens-
log, use or ptusron of any contrufted &ub-

14) Dnig-tree workplace" means a sIte fur
the peflonnancc of work done In rOunection
with a specific grant it which employees of
the grantee are prebibtird front engagug In
the rntawIW manufacture. dlslrlbutk,n. ills.
penaing. posresulon or me of a eontrolh'd

34 SublII$. A (7.1.90 I1êeR)

(5) 'wp1oyee" means the employee of a
grantee directly engipird Ut the peflesmanee
of work puniosat to the p visionS of the
graM,

(I; "Federal agency" or "agency" means
any United States eseontive dpararent,
astillary department. govermoent corpora'
lion, gc,erament controlled corporalhe*.
any other cetobliahmtafl Ut the eaecutlie
branch (Inciuding hit- Easculive Office of
the Psas4drnt), or ny independent g'agu.
tory agency;

(1) "Orant" means an award 01 flnmociai
aMs$a*me. Inoludine a cooperative agree
ment. Mt the form ul money, or property in
lieu of money, by a #deral agency directly

to a g.antce. The term grant Includes block
grant and entitlement grant prognims,
whether or not exempted from ocwtage
under the grants management government'
wide regulation ("Uniform Administrative
RequIrements toe Orenla and Cooperative
Agreements to State and local Oovern-
meets"). The term does not Include techni-
cal aasistaixe which provides services In-
tcad of money, or other assistance In the

Lana of loans. loan guarantees, interest sub
sidies. Insurance, or direct SPOPT1MIOs.
or any vei,rana benefits to Individuals. I.e..
any benefit to veterans, their families, or
survivors by virtue uf the service of a vrler-
an In the Armed Forces of the United

(5) means a pernon who applies
for or TeCIWei a gi-ant directly from a Fed-

cml agency:
(9) 'indIvidual" means a natural persun.

g&1&O Cumagr.
La) This subpart nppllee to any grantee of

the agency,
(hi This subpart applies to any grant.

except where application of this subpart
would be Inconsistent wIth the lnterflgtlonal
obligations of the tinNed Slates or the laws

or regulations of a li're$gn government.
(ci Th pwvtslpce of Subparts A, t C. D

and E of thIs pert a.,ply to ,nttes, covered
by this subpart. or upt where aperflcnl8y
modif ted by this subpart, In the event of
any conflict between provIsions of this sub-
pert and other prittislons 1 this part, the
provisions of this subpart are deemed to
control with respect to the Imr'}einenlatlon
01 drug-free workplace requirements con

criflint grants.

il,lIS tPocndI fui sespesdoc of payments.

nopenalon or terininaiioe uf grants. or ass'

or debarment.
A grantee shall be deemed In vloIaUo of

the requirements of this subpart If the

agency head or Ins or her Official deslgnn'

determines, In outing, that
at The grantee has made a false certlfl-

esiton under 55.830,

Office ef the $sa,?y, Ideceilpa P3. 15, App A

85. d
(a) Zn the event ala elolotich of this sub.

Part U provided in 395.611. and In accord-
ance with applicable law, the grantee shalt
be subject to ate or more of the foUow
actI

II) Suspension 01 paynteids under the

121 Slopenslen or termination of the
grant, and

13 Suspension or debaj'iaent of the si-ant'
cc' uiider the ptovfgjwo of this pail.

(hi Upon Imoaner of any final decision
under this part requiring debarment of a
grantee, (he debarred grantee shall be laeb
gible tot' award of any gram loan any Fed-
eral agency for a period specified In the de-
cis.jn, flo( to exceed flee years (see

3 8,.32D(a)i2) of this partt.
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edadou (11ff 3. Stoth .duca$*on*I
gmay (SEM. or Local .ducadonsl

(LEA) mast caritfy that ft baa
d and $mented deag

preventIon program Ii duatbed Lu Thu-
jAithosl17 N U.S.0 %145. 3U4)

ItS West ?edSI giagraflm --- ea.mad
spst?

The Vedoral programs onvered by thIs
- Ludad-

I., All .dmtnl.teredby the
Departmafll of EducatIon endue wbld
an U SEA. orLA may receIve fundu

any o t form of FedmraIfinind
auIstaucm and

Ib) AU programs admInistered by any
o4ber Federal agency underwhich an
1HLSEorLEAmYVeIVnd1
any other form of Federal Snandal
ea,stance.

lAntbudtT 3 U.S.C. 1115$. 3221O)

gus WemIac0ansIMNP'IE*,r
LU k1* .maØ, nith th pgq*Imantt

(a) An IHE, SEA. orLEMba)1 adopt
and Impisment s drug prevention
program as deacrlbed In ges.ioOfoi

LHE. end j eo.*)O and SONI for SEAl
and LEA.. to prevent the enlawlul
peuesll use, or dIstrIbutIon of IUIáI
dreg. sod alcohol by all etoderdi and
employee, on school premise. or as part
of any of Its activIties.
(b)Mt1IE.SEA.orLEAhtdlPT0 ,e

$ wntteSl certIficatIon that ft has
adopted and implemented the drug
prrvtntIfl program described In

8S.1C for IHEL and * a&200 and
86.201 for SEA. ad LEAS.

IA,p?aved by the OfUcs of Management and
BdgeI er control uscsber ISN452I

20 U.S.0 1145$. unsa)

3 IsA West ma the p.vcsdmls tot
U$ $ U9 ..,,uUonpiugram

213
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(bri) The Secretary may allow an
1HE. SEA. or LEA until not later than

1211. to submit the drug
prevention prosram certification. only if
the ME. SEA. or LEA establishes that it
has e need, other than ainlaishative
convenience, for more time to adopt and
hnplement iss drus prevention program.

(2) An 1HE. SEA. or LEA that wants to
receive an tedensias of time to submit
its drug prevention program certification
shall submit a written lustification to the
Secretary that

( it Describes each port of ha drug
prevention progra m. whether in effect or
plannect

(1i) Provides a schedule to complete
and implement its drug prevention
programs and

Nit Explains why it has a need, ether
than administrative convenience. for
more time to adopt and implement its
drug prevention program.

13111) An 1HE or SEA shall submit a
request for an extension to the
Secretary.

(ii)1A) An LEA shall submit any
request for an extension to the SEA.

(B) The SEA shall transmit any suet
request for an extension to tbe
Secretary.

(C) The SEA may include with the
MA's request a recommendation as to
whether the Secretary should approve it.
(Aeon:wad by the Office of Management end
&Ara under control numberl000-05221
(Aloha/or TO U.S.C. Meg. 32244

56.7 Mu daemons appty to ous pato
(a) Definitions in the DFree

Schools and Communities Act. The
following terms used in thie part are
defined in the Act
Drug abuse education and preventicci
illicit drug use

Itif Definitions in EDGAR, The
following terms used in this part are
defined in 34 an part 77:
Department
EDGAR
Local educational agency
Secretary
State educational ageecy.

(c) Other definitions, The following
terms used in this part are defined as
follows
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t:IstroNsetoo agreement means an
agreement between the Secretary and
an WIE. SEA. co. LEA that is not in full
compliance with its dreg prevretion
program gendisstion. The agreement
specifies the steps the 1HE, SEA. or LEA
will lake to comply fully with its drus
prevention program certification. and
provides a schedule for the
accomplishment of ti:ose steps. A
compliant* agreement does not excuse
or remedy past violations of this part.

Thstitution of higher education
means

(I ) An institution of higher education,
as defined in 34 CFR 600.41

(2) A proprietary institution of higher
education, es defined in 34 CFR 800.5:

(3) A postsecondary vocational
institution, as defined in 34 CFR 800.0c
and

(4) A vomitersl school. as defined in
34 CFR ECM?.

[Authority 20 U.S.C. msg. 3224e)

Subpart 0institutions of Nigher
Education

KIM Mal mum me Dire dreg
prevandon program inched'?

The Ms drug prevention program
mast, in a minimum, include the
toiletries

(a) The annual distribution in writing
to each employee: and to each student
who is taking one or more classes for
any type of azademic credit except for
continuing education unit* roitordloor of
the length of the student's pmgram of
study. of--

(1) Standards of conduct that clearly
prohibit, at a minimum, the unlawful
posseesion. use, or distribution of illicit
drugs sad alcohol by students sod
employees on its property or aa part of
any of Its activities

(2) A description of the applicable
legal sanctions under local. State. or
Federal law for the unlawful posseseion
or distribution of illicit drugs and
alcohol;

(3) A description of the health risks
associated with the use of illicit drugs
and the abuse af alcohok

(4) A description of any drug or
alcohol counseling. treatment or
rehabilitation or re-entry programs that
are available to employees or etudes*
and
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MA clear statement that the DIE wfil
impose disdplinery sanctions on
students and employees (consietent with
locaL State, andFedetai kw), lad a
description of these muntlatte, op to lind
including expulsion or termination of
employment and referral for
Kneepads& for violations of the
standards of conduct required by
iarragraph fern of this section. For the
purpose of this section, a eVeciplinary
sanction may include the completion of
en appropriate rehabilitation program.

(b) A biennial review by the DIE d Ito
program to

(1) Determine Its effectiveness and
imphmunt changes to the paces if
they me needs* and

(I) Ensure that the
gisanctions described Iila a= (s)(5)

of this section are consistently mimed.
lApproved by the Office at Mainnenient and
Budget under wood number E50-0114
(AutbozityllOVS.C. 5245g)

WWI Mat mime of Mt drug
prevention programa doss Ms Sameter/
condues?

The Serretary annually reviews a
representative sample of IHE drug
prevention presume.
(Authority 20 13.1C itsits)

I 211.1112 lane is reepered of an met
ow escrow enacts for annuli revietr?

If the Secretary selects an DM for
review under 11 WW1. the NE shall
provide the Seaetery men to
personnel, recants, documents and any
other neceseary information requested
by the Secretary to review the DrE's
adeption and implementation of Its drug
prevention program.
(Approved by the Mee of Mannyement sad
Budget under control number tatIO-01122)
(Authority TO U.S.C. nag)
;SLIM Msal manta and intormation
meet an OR make awned* to the
Secretery widths maths concerning Its
dreg prevention program?

(a) Rads 11111 that provides the drug
prevention Aware certification

I ar3.3(b) shall, upon request.
=aciereacitble to the Secretary and the
public a copy st each item requited bY
KV100(3) as men as the results al dm
biennial SWIM respired by I 1111100(b).
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&12(1An DIE did robin the
records far three years after

61771712par In which the record wee
create&

Tha hams described in paresraph
(a) of this section.

(ii) Any other records reasonably
related ha the DM compliance with the
drag prevention program certification.

(2) Deny litigation, claim, newelation.
audit review, or other action involving
the recent, has been started before
expiration of the three-year period, the
DIE shall retain the records =El

declares= that *rise from it. or until
tithe action sod resolution

the end of the regular tinee-year period,
whichever is later.
(Approved by the Once of lidanageseasn and
lieikei =dm masa number tilaiMaZt)
(Midway: SO U.S.C. Wag)

Milan CShdo and Land
Edunationsi disanden

01.200 Me mad Me SeA's and LdIrs
taw preamtnen warm far MOM
inciadol

The SEA's and LEA% program for all
students must, at a minimum. Wind.
the follawisee

(a; Age-eppropriate, developmentally
based dn* and alcohol education and

menatoionciareardams (which address thilif

drug and alcohol use and which provide
Infomistion about effeceve
for misting peer pressure mieurtnrceits

or alcohol) fee students
of the schools operated or served
SEA or LEA, from early

level through grade le.
(lat A statement to studenta that the

use of illicit drugs and the unlawful
possession and use of alcohol I. wrong
and harmiaL

(a) Standards of conduct that are
applicable to students in ail the SEA's
and LF.A's schools and that=ltym
prohibit, at a minimum. the
poseession, use, or distribution DI illicit
drugs and alcohol by students an school
premises or as part of any of its
activities.

fd) A clear statement that disciplinary
Benetton (consistent with toad. State.
end Federal law). trp to and including
expulsion and referral far prosecution.
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win be imposed se students who violate
the standards of conduct mend by
periwig& he of this section and a
deareption of those sanclions. Far the
purpose of this section, a disepnnety
sand= may Wade the complettm of
an appropriate `sbilitation program.

(a) information gloat any :bug and
alcohol anmeding and rehabilitation
and :wee, programs that ate available
to seems*

staaterequitemant the en parents end
be given a copy of the

seeded, of contlect required by
paragraph (c) of this section and the
statement of disciplinary sanctions
described in paragraph (d) of this
section.

(g) Notification to parents and
students the compEence with the
standards of conduct required by
=Zy.k3 of this section is

(h) A biennial review by the SEA or
IBA of its pewee to

(1) fletermine Ito effectiveness and
impleseart chance to the proaren
they are needs* and

(2) Exams the the
unction" desolated in (it) ef
this seedon are consistently

lAeistowd by the Mee of henasemest and
Badger wider control umber tell04532)
(Authorus 20 MSC. 3U4le)

NMI Whet maul the NA% awl LW*
Meg prersedess pesenms tor eseloyesa
Weds?

The SIM and LEA% program for di
'7=4:est. st a minimum include
the
elapiollyts ai ads of conduct applicable to

that clesrly prohibit, at a
minim um. tba unlawful poraradon. use.
or diseibution of Mk* tines and
elodiel on school premises or as part of
soy of its utivitles.

seneleas (consistent with toter gilt:I..17
(b) A dear statement that

and Forieral beadles
tennissation of and Wend
for prossedion. will imposed on
employees who violate the standards of

anodes esgebed bitzfriptianapsgtholatige
lids sedan sad a
aanctkma For the papaw of this
seclion, a disciplinary tanation may
include the completion (Tian appeopriate
nehabinstion program.

fc) Infonnation about soy drag and
lcohol coessaltag sad rehabilitation
and money programs that ate available
to employee.

(ill A requirentent that employee be
given a copy of the stand:ads of conduct
required by preevaph (a) of this section
end the statement of disciplinary
sanctions deacribed in paragraph (b) of
this section.

(s) Notification to employees that
=ewith the standards of

nquired by paregraph (a) of
this section is mandatory.

(1) A biennial review by the SEA and
LEA of its program ..

(1) Determine fts /delineate and
implement dsanges to to program if
they are needed and

(2) Ensure that the
eanCtiono described In (b) Of
this section are consistently
!Approved by die Office of litenessesst and
Budget tinder control number tanNoniti
(Authority: TO U.S.C. ettea)

$11.202 WWI eerie. et SEA anti &SA
*of prewsneciA programs* rewind
ander We autspettlt

OM) An SEA shall annually review a
representative sample of LEA progremn

(2)1f an SEA finds, as a result of its
anmtarreview. that an LEA has fatted to
implement its program or consistently
enforce fts disciplinary sanctions, the
SEA shell submit that information. along
with the findings of is review, to the
Secretary within th1rt7 (30) days after
completion of the rcinew.

(b) The Secnitary may amneely select
a representative sample 'AIM
programa fer review.
(Annoyed by the Office of hisospuent end
Budget under ceensi number isse.0522)
(Authority: le U.S.C. 32ne)
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I01.202 Maud b mentrad of so SEA or
LEA Mal is aolected tar raelees

(a)11 dm Secretary selects an SEA for
review under I 11.2020). the SEA shall
provide the Secretary mesa to
pereonneL records. documents. and any
other info:esti= necessary to review
the Wenn= and implementation of its
drug prevention program.

(b) if the SEA *elects an LEA for
review wear I 012021a), the LEA shall
provide the SEA access to personnel.
records. documeu ts. and any other
information necessaty to review the
adoption and implementation of its drug
prevention program.
tAutterity: be setts)

I KM What tem& red laftwasslion
atm an SRA or LEA nuke avalishlo to The
Secretory and the puha. careserress
drug proventlan reogisert

fan Zech SEA that puede" the dreg
prevention program certification slam
epos request. make available to the
Secretary and the public full information
about the elements dile drug
prevention peewee. including the
results of its biennial review required by
II 06.200(b) and 86.201111.

(2) The SEA that provides the n
prevention program certification shall
provide the S=Miy access to
personneVrecords. documents, and any
other interment related to the SEA's
compliance with the certification.

(b)(1) Each LFA that provides the drug
prevention program certification shall.
upon request. make available to the
Secretary. the SEA. and the public full
information about tbs elements of its

=including the results of its
review Mulled bY II iifi.200(1)

and 88.20t(f).
In The LEA 'Sat provides the drug

prevention rrogram certification shall
provide the Swey access to
personnel. records. documents, and any
other information related to the LEA's
compliance with the certification.

kV Each SEA or LEA shall retain
the following recede for three years
after the fiscal year in which the record
wee crutsch

(i) The items described in paragraphs
(a) sad (b) of this section.

(ii) Any other records related LI the
SEA's or LEA's compliance with hytt
certification.
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(2) If atqf lilt/anon. claim negotiation,
audiL review, or ether salor involving
the records has been started before
expiration of the three-year period. the
SEA or LEA shall retain the records
until completion of the action end
resolution of ell Woes that arise fro= it.
or until the end of the regular three-year
period. whichever is biter.
;Approved by the Office or Maneuestent and
Baidget wader control ember '18110-0521
fAuthority 20 USG

Sobered Dlisoponow and Sanadons
lamed or bummed by the floorobery
ter Whilations by an WW., SEA, or LEA

U. What coasahdas a violation or
Ids pan by an IKE. SEX or LEA?

An DM WA. or LEA violates this part
bY

(a) Receiving any fano of Federal
financiel assistance after becoming
ineligible to receive that assistance
because of failure * aubmit a
certification in accordance with
I seAtibk

(b) Violating its certification.
Vicsiatko cia certification includes
lettere of an VIE. SEA. or LEA to

rn Adopt ot inspbrmant its drug
prevention program or

(2) Consistently enforce its
disciplinary sanctions for violations by
atudents and employees of the
mended' of orndect adopted by an 1HE
under 88.10(*41) or by an BEA or
LEA under g I ea-Mc) and 85.201(a).
(Authority: ID U.S.C. tleftg. Me)
O&M Whet 'Meta nay Ma Secretary

ithe E le EMMA. or LEA violates Mkt
porn

(a) If an UM SEA, or LEA violates its
certification. the Secretary may issue a
response to the DIE. SEA. or LEA. A
response way include, but is ncit limitedto

(1) Revision el information and
technical autstance: and

(2) Formulation or it compliance
agreement designed to bring the 1HE.
SEA. or LEA into full compteance with
this part as soon as leasibin

(b) if en 114E. SEA. a LEA receives
any form of Federal financial assistance
without having submitted a certification
or violates its certification. dm Secretary
may impose one or more sanctions on
the MIL SEA. or LEA. including
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*ON Hewitt* a party sinumantiale
In as AIR
(a) A party may not communicate

ith an Al.) on any fact el boa in the
Ise orun any matter relevant to tbe
writs of the case unless the other part)
given notice and an opportunity to

tedelpate.
(bd1) To obtain an order ot ruling

rem an ALL party shad maks a
Bodge to the ALI.

73Encepi*wazequmtfofan
intension of lima a motion meet be
Beds in waling unless the parties
weer in person or participate in a
=fenny telephone call. The Al.) may
reqube a party to reduce an oral motto:
to writing.

(3) If a party files a written motion,
the party shall do so in accordance with

03.4011.

(4) Except for a request for au
e xtension ci dme. the AL) may not Fent
a party's written motion without the
=sent at the other party unless tbe
ether party has bed at keel 2, days
from the data of service of the motion to
respond. However. the AL) may deny a
motion without syeabig a response.

(3) The date of service of e motion is
detennbsed by the standards for
detatminine a filing data in I 16.405(4
lAutherity: SD USC. nee. ame)
58.405 What ma tic requirements for

Nine written submissions?
(a) Any written submission under this

subpart matt be filed by band-delivery
or by mail through the U.S. Postal
Service.

(b) If a party files a brief or other
document. the party shed serge a copy
of the filed material on the other party
on the filing date by hand-dedvery ce by
mad.

(c) Any written submission must be
accompanied by a statement certifying
the date that the filed material was filed
and served on the other party.

(d)(1) The ag data for a written
submission is ei

(I) The date of hand-delivery; or
(if) The data of mailing.
(2) If a scheduled Whv date falls on a

Saturday. Sunday. or Werel holiday.
the filing deadline is the next Federal
business day.
(Author* so U.S.C. suss smu)
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NAOS What mist the Ala do Ellis
parties eater Mimeo negotiations?

(a) If the parties to a case file a (obit
motion requesting a stay of tbe
proceedings for settlement negotiations
or far the parties to obtain approval of a
aeldement agreement. the ALI grants tlw
stay.

th) Tim following are net admissible
in any proceeding under this part

(3) &Mune of conduct daring
settlement negotiations.

(2) Statements made daring settlement
negotiations.

(3) Terms of settlement offers.
(c) The partite may not diode** the

contents of settlement negotiation* to
the ALI. If the parties enter into a
settlement agreement and file a loin .

;notion to diemies the case, the AL)
grants the motion.
&dimity: OS U.S.C. msg. =ha,

I 16.407 What are the procidwes tor
ecnererlem a hewing?

(a) If the IHE. SEA. or LEA requests a
hearing by the thee specified in
I 86.304(a)(3), the designated
Department official sots the date and the
place.

IND) The deie is at leas115 days after
the designated Department official
receives the request and no later than 45
days after the request for hearing is
received by the Department

123 On the motion of either or both
parties. the ALI may extend the period
Wm* the bearing is scheduled beyond
the 45 days specified in paragraph (b)(3)
of this section.

(c) No termination takes affect until
after a bearing I. held and a decision is
Issued by the Department.

fd) With the approval of the ALI and
the consent of the designated
Department official and the DIE. SEA. or
LEA. any time schedule specified in this
section may ba sluiriened.

(Authority: so USC. 1145g. 3224a)

inn* VOW with* pew:edema Orr
conducting a preaching coarsionse?

(a)(1) A pre-hearing conference may
be convened by the A14 if the AL) thinks
that such a col:femme would be awful,
or if requested by

(I) The designathd Department officiak
or

The IHE. SEA. or LEA.
(2) The purpose of pre-hnsing

conference is to *lbw the parties to
sett le. narrow. or clarify the dispute.

lb) A pre-beering conference may
consist el

(1) A conference hdephone roth
(2) Ao infernal

n(3) The submissicr itscrti hangs of
written material.

(Author* SO US.C. 1143g. NNW

f O&M Whet are the procedures far
condoning a hawing en Ms reeerOP

(a) A hearing on the sword is an
orderly presentation et arguments and
evidence coadected by an A1.1-

(W An AL; conducts the bearing
entirely cm the basis of beide end other
written submissions unless

(1) The AM determine& after
reviewing ell appropriate subnamions,
that an evidentiary heating I. neededte
re:ohm a material factual issue In
dtspateor

(2) The AU determinen, aftth
reviewing all approprists shim:leak:0k
that oral argument is needed to clarify
the issues in the case.

(c) The bearing process mav be
expedited as agreed by the ALI, the
deeignated Department cf4 and the
DIE. SEA. as LEA. Procedures to
expedfte may include, but are DO1
limited to. the followisnc

(1) A restrictIon on the nismber or
length of submissions.

(2) The conduct of dm hearing by
telephone conference call.

(3) A review limited to the written
record.

(4) A certification by the parties to
facts and laimi anthcaides not in dispute.

fan The formal rides of evidence
and procedures applicable le
proceedings in te court of law are not
applicable.

(2) The designated Department official
has the burden of persuasion In any
preceeding under this subpart.

(3EI) The Mau maY agree to
exchange relevant documents and
information.

rsT wpy
tx3
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On The ALI may not order discovery,
as melded (ee under the Padgett Rada
of Civil Procedure, or any other
exchange between the parties of
docammAs or information.

(it) The ALI accepts only evidence that
is relevant end material to the
proceeding and is not unduly repetitious.

fa) The ALI makes a transcribed
nand of any evidentiary hearing or oral
argument that Is held, and makes the
record available to

ll) Moe designated Department
and

(2ite li01. SEA. or LEA oe its
request and upon payment af. a fee
comparable to that prescribed under the
Department of Education Freedom of
information Act regulations (34 CFR part
5)-

1Anthoffir te U.S.C. 114 51. sioc)

f UAW Whit are the prearderes tor
imaance e decision?

($)(1) The Alj lamas a wellies
declaims to the De SEA. or 1.11A. the
designated Department official and the
Seastssy by cartEled mail. Mum
receipt requested. within 30 days after

Li) The lest brief is Mat
Di) The lest day of Ibe hearing Ifone

is bat or
(thlite date on which the Alj

terminates do hearing in accordance
with 00.401143).

(2) The Mire dechtion stains whether
the violation or violations martained in
the fletwelarfs nottficatien OCCUMId.
and articulates the reasons for the ALre
Dna*

13) The Alj bases Orange of fact only
cm evidence fa do bearing record and
on matters given fedicial notice.

Milne Ws decision I. the final
decision of the agency. Hamm, du
Secretary reviews the decision en
request of either party, and may review
the decision on his or her own initiativo.

ft) Ellie Secretary decides to review
the decision en his or her own initiative.
the Sventiarr informs the pinks of his
or her intention to review by written
notice rent within la days of the
Secretary's receipt of the MT it decision.
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(c)(1) Either party may request review
* the Semetory by salunintre e beef or
mitten malosials to the Secretory within
20 days of the pady's receipt of the
ALre decision. The admission must
=pleb why the decision of the AL)
&mold be modified. reversed, or
remanded. The other party shalirripond
within 20 dilly of meets° 12"1" Drwrites materials filed the apposing
Pm*

(2) Neither party may introduce new
evidence on review.

(MTh' &deism of the ALI =dosing
the repaymen1 of Federal financial
assistance or tarmIna1b the digiblfily
of en MIL WA. or LEA &mi not take
effect paeans the Secroterfe review.

(41) The Sm.'Auy reviews the Alla
decision considering only evidence
introduced into the recant

(2) The Secretary'. decision may
affirm. modify, :evens ar remand the
Aix, decision end includes a statement
of reasons for the decision.
(Authority to VAC. lats. UM)

N.411 What we the proaedants far
reqoastIng rolnatstamant of mossiter?

(OD ) An MIL SEA, or LEA whose
eligibility to receive any or all forms of
Feder.. financial essiatance has been
termine tad may file with the Department
a request for reinstatement as an eligible
entity no earlier than 28 months after the
effective date of the termination.

ft) lo order to be reinstated, the IHE.
SEA. or LEA must demonstrate that It
has corrected the violation or violations
on which the termination was based,
and that it has met any repayment
obligation imposed upon it under
I 138.301(b)(1) al this part.

(b) In addition to the requirements of
paragraph (a) of thes section. the ME.
SEA. err LEA shall comply with the
requirements and procedure. for
reinstatement IA eligibility applicable to
any Federal program under which it
desires to receive Federal financial
&sibilance.
(Authority: 20 UAW. 1145g. 32214)

118111011VINMENiFIMMOCHICEMB140043M0100,
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE CC MANAGEMENT AND BUDGET

WASHINGTON. D.C. MN

January 15, 2982 CIRCULAR NO. A-87
Revised

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: Cost principles for State and local governments

1. pumps.. This Circular establishes principles and standards
for determining costs applicable to grants, cOntracts, and other
agreements with State and local governments and
federally-recognized Indian tribal governments.

2. Smpersession. This Circular supersedes Federal Management
Circular. 74-4 as revised. The Circular is reissued under its
original designation of OMB Circular A-87.

3. Summary of changes. No substantive changes are made in the
Circular.

4. Policy intent. This Circular provides principles for
determining the allowable costs of programs administered by
State, local, and federally-recognized Indian tribal governments
under grants from and contracts with the Federal Government.
They are designed to prwride the basis for a uniform approach to
the problem of determining costs and to promote efficiency and
better relationships between grantees and the Federal Government.
The principles are for determining costs only and are not
intended to identify the circumstances nor to dictate the extent
of Federal and State or local participation in the 'financing of a
particular project. They are designed to provide that
federally-assisted programs bear their fair share of costs
recognized under these principles except where restricted or
prohibited by law. No provision for profit or other increment
above cost is intended.

(No. A-87)
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5. Applicability and scope.

a. The provisions of this Circular apply to all Federal

agencies responsible for administering programs that involve

grants and contracts with State, local, and federally-recognized

Indian tribal governments.

b. Its provisions do not apply to grants and contracts with:

(1) Publicly-financed educational institutions subject

to Office of Management and Budget Circular A-22, and

(2) Publicly owned hospitals and other providers of

medical care subject to requirements promulgated by the

sponsoring Federal agencies.

Any other exceptions will be approved by the Office of Management
and Budget in particular cases where adequate justification is

presented.

6. Attachments.
set forth in the

Attachment A

The principles and related policy guides are
attachments,-which are:

- Principles for determining costs applicable to
grants and contracts with State, local, and
federally-recognized Indian tribal govern-
ments.

Attachment B - Standards for selected items of cost.

7. Inquiries. Further information concerning this Circular may

b.* obtained by contacting the Financial Management Branch, Budget
Review Division, Office of Management and Budget, Washington,
D.C. 20503, telephone 202-395-4773.

Attachments

(No. A-87)

s T. McIntyr , Jr.
:0141444

rector



ATTACHMENT A
CIRCULAR NO. A-87

PRINCIPLES FOR DETERMINING COSTS APPLICABLE

TO GRANTS AND CONTRACTS WITH STATE, LOCAL, AND

FEDERALLY RECOGNIZED INDIAN TRIBAL GOVERNMENTS

(No. A-87)



PRINCIPLES FOR DETERMINING COSTS APPLICABLE
TO GRANTS AND CONTRACTS WITH STATE, LOCAL, AND
FEDERALLY RECOGNIZED INDIAN TRIBAL GOVERNMENTS
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PRINCIPLES FOR DETERMINING COSTS APPLICABLE TO
GRANTS AND CONTRACTS WITH STATE, LOCAL, AND

FEDERALLY RECOGNIZED INDIAN TRIBAL GOVERNMENTS

A. Furposq and scope.

1. Objectives. This Attachment sets forth principles fc.r

determining the allowable costs of programs administered by
State, local, and federally-recognized Indian tribal governments
under grants from and contracts with the Federal Government. The
principles are for the r:rpose of cost determination and are nct
intended to identify the circumstances or dictate the extent of

Federal and State or local participation in the financing of a
particular grant. They are designed to provide that
federally-assisted programs bear their fair share of costs
recognized under these principles, except where restricted et

prohibited by law. No provision for profit or other incremer.-:
above cost is intended.

2. policy guides. The application of these principle! -ea.

based on the fundamental prerises that:

a. State, local, and federally-recognized Indian trital
governments are responsible for the efficient and effeztive
administration of grant and contract programs through the
application of sound management practices.

b. The grantee or contractor assumes the responsibi:Ity
for seeing that federally-assisted program funds have been
expended and accounted for consistent with underlying agreements
and program objectives.

c. Each grantee or contractor organization, in
recognition of its own unique combination of staff facilities and
experience, will have the primary responsibility for employ:ng
whatever form of organization and management techniques may be
necessary to assure proper and efficient administration.

3. Application. These principles will be applied by a:1

Federal agencies in determining costs incurred by State, loca:.
and federally recognized Indian tri!...al governments under Federa:
grants and cost reimbursement type contracts (including subgrarts
and subcontracts) except those with (a) publicly-finan:ed
educational institutions subject tO Office of Management and
Budget Circular A-21, and (b) publicly-owned hospitals and other
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providers of medical care subject to requirements promulgated by
the sponsoring Federal agencies.

S. Definitions.

1. Atoroval or authorization of the grantor Federal agency
means documentation evidencing consent prior to incurring
specific cost.

2. Cost allocation plan means the documentation identifying,
accumulating, and distributing allowable costs under grants and
contracts together with the allocation methods used.

3. Cost, as used herein, means cost as determined on a cash,
accrual, or other basis acceptable to the Federal grantor agency
as a discharge of the grantee's accountability for Federal funds.

4. Cost ob ective means a pool, cente, or area established
for the accumulation of cost. Such areas include organizational
units, functions, objects or items of expense, as well as
ultimate cost objectives including specific grants, projects,
contracts, and other activities.

5. Federal agency means any department, agency, commission,
or instrumentality in the executive branch of the Federal
Government which makes grants to or contracts with State, local,
or federally-recognized Indian tribal governments.

6. Federallpifecognized Indian tribal government* means the
governing body or a governmental agency of any Indian tribe,
band, nation, or other organized group or community (including
any native village as defined in Section 3 of the Alaska Native
Claims Settlement Act, 85 Stat. 68e) certified by the Secretary
of the Interior as eligible for the special programs and serv:ces
provided by him through the Bureau of Indian Affairs.

7. Grant means an agreement between the Federal Government
and a State, local, or federally-recognized Indian tribal
government whereby the Federal Government provides funds or aid
in kind to carry out specified programs, services, or activities.
The principles and policies stated in this Circular as applicable
to grants, in general also apply to any federally-sponsored cost
reimburspent-type of agreement performed by a State, local, ir
federally-recognized Indian tribal government.

8. Grant program means those actiwoes und operations of
the grantee which are necessary to carry out the purposes of the
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grant, including any portion of the program financed by the

grantee.

9. Grantee means the department or agency of State, local,

Or federally recognisd Indian tribal government which is

responsible for administration of the grant.

20. Ioocal unit means any political subdivision of government

below the State level.

22. Other State or local agencies means departments or

agencies of the State or local unit which provide goods,

facilities, and services to grantee.

12. Services, as used herein, means goods and facilities, as

well as services.

23. Sunporting services means auxiliary functions necessary

to sustain the direct effort involved in administering a grant

program or an activity providing service to the grant program.

These services may be centralized in the grantee department or an

some other agency, and include procurement, payroll, personnel

functions, maintenance and operation of space, data processing,

accounting, budgeting, auditing', mail and messenger service, and

the like.

C. Basic guidelines.

2. Factors affecting allowability of costs. To be allowable

under a grant program, costs must meet the following general

criteria:

a. Se necessary and reasonable for proper and efficient

administration of the grant programs, be allocable thereto under

these principles, and, except as specifically provided herein.

not be a general expense required to carry out the overmal

responsibilities of State, local, or federally-recognised Indian

tribal governments.

b. Se authorised or not prohibited under State or local

laws or regulations.

c. Conform to any limitations or exclusions set forth an

these principles, federal laws, or other governing limitations as

to types or amounts of cost items.
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d. Se consistent with policies, regulations, and
procedures that apply uniformly to both federally assisted and
other activities of the unit of government of which the grantee
is a part.

. B. accorded consistent treatment through application
of generally accepted accounting principles appropriate to the
circumstances.

S. Not be allocable to or included as a cost of any
other federally financed program in either the current or a przor
period.

41. Be net of all applicable credits.

2. Allocable costs.

a. h cost is allocable to a particular cost objective to
the extent of benefits received by such ob'ective.

- b. Any cost allocable to a particular grant or cost
objective under the principles provided for in this Circular may
not be shifted to other Federal grant programs to overcome fund
deficiencies, avoid restrictions imposed by law or grant
agreements, or for other reasons.

c. Where an allocation of joint cost will ultimately
result in charges to a grant program. an allocation plan will be
required as prescribed in Section J.

3. Applicable credits.

a. Applicable credits refer to those receipts or
reduction of xpenditure-type transactions which offset or reduce
expense items allocable to grants es direct or indirect costs.
Examples of such transactions are: purchase discounts; rebates
or allowances, recoveries or indemnities on losses; sale of
publications, equipment, and scrap; income from personal or
incidental srvics; and adjustments of overpayments or rronecus
charges.

b. Applicable credits may also arise when Federal funds
are received or are availtble from sources other than the grant
program involved to finance operations or capital items of the
grante. This includes costs arising from the use or
esprciation of Stems donated or financed by the Federal
Government to fulfill matching requirements under another grant
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program. These types of credits should likewise be used to

reduce related expenditures in determining the rotes or amounts
applicable to a given grant.

D. Composition of cost.

2. Total cost. The total cost of a grant program Is

compriser-7if the allowabl direct cost incident to its

performance, plus its allocable portion of allowable indirect

costs, less applicable credits.

2. Classification of costs. There is no universal rule for

classifying certain costs as either direct or indirect under
every accounting system. A rpost may be direct with respect to

some specific service or function, but indirect with respect to
the grant or other ultimate cost objective. It is ssentaa:,
therefore, that each item of cost be treated consistently either

as a direct or an indirect cost. Specific guides for determining
direct and indirect costs allocable under grant programs are

provided in the sections which follow.

I. Direct costs.

1. General. Direct costs are those that can be identified

specifically with a particular cost objectiv . These costs may
be charged directly to grants, contracts, or to other programs
against which costs are finally lodged. Direct costs may also be

charged to cost objectives used for the accumulation of costs
pendIng distribution in due course to grants and other ultimate

cost obvi:tives.

2. Amelisisay. Typical direct costs chargeable to gran-.

programs are:

a. Compensation of mployees for the time and effort

devoted specifically to the execution of grant programs.

b. Cost of materials acquired, consumed, or 'expended

specifically for the purpose of the grant.

c. Equipment and other approved capital expenditures.

d. Other items of expense incurred specifically to carry

out the grant agreement.
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. Services furnished specifically for the grant program
by other agencies, provided such charges are consistent with
criteria outlined In Section G of these principles.

F. Indirect costs.

2. General. Indirect costs are those (a) incurred for a
common or joint purpose benefiting more than one cost objective,
and (b) not readily assignable to the cost objectives
specifically benefited, without effort disproportionate to the
results achieved. The term "indirect costs," as used herein,
applies to costs of this type originating in the grantee
department, as well as those incurred by other departments in
supplying goods, services, and facilities, to the grantee
department. To facilitate equitable distribution of indirect
expenses to the cost Objectives served, it may be necessary to
establish a number of pools of indirect cost within a grantee
department or in other agencies providing services to a grantee
department. Indirect cost pools should be distributed to
benefiting cost objectives on bases which will produce an
equitable result in coniideration of relative benefits derived.

2. Grantee departmental indirect costs. All grantee
departmental indirect costs, including the various levels of
supervision, are eligible for allocation to grant programs
provided they meet the conditions set forth in this Circular. In
lieu of determining the actual amount of grantee departmental
indirect cost allocable to a grant program, the following methods
may be used:

s. Predetermlneed fixed rates for indirect costs. A
predetermined fixed rate for computing indirect costs applicable
to a grant may be negotiated annually in situations where the
cost experience and other pertinent facts available are deemed
sufficient to enable the contracting parties to reach an informed
judgment (1) as to the probable level of indirect costs in the
grantee department during the period to be covered by the
negotiated rate, and (2) that the amount allowable under the
predetermined rate would not exceed actual indirect cost.

b. Negotiated lump sum for overhead. A negotiated fixed
amount in lieu of indirect costs may be appropriate under
circumstances where the benefits derived from a grantee
department's indirect services cannot be readily determined as in
the case of small, self-contained or isolated activity. When
this method is used, a determination should be made that the
amount negotiated will be approximately the same as the actual
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indirect cost that may be incurred. Such amounts negotiated in

lieu of indirect costs will be treated as an offset to total

indirect expenses of the grantee department before allocation to

remaining activities. The base on which such remaining expenses

are allocated should be appropriately adjusted.

3. Limitation on indirect costs.

a. Federal grants may be subject to laws that limit the

amount of indirect costs that may be allowed. Agencies that

WPonsor grants of this type will establish procedtires which will

assure that the amount actually allowed for indirect costs under
each such grant does not exceed the maximum allowable under the

statutory limitation or the amount otherwise allowable under this
Circular, whichever is the smaller.

b. When tho amount allowable under a statutory

limitation is less than the amount otherwise allocable as

indirect costs under this Circular, the amount not recoverable as
indirect costs under a grant may not be shifted to another
federally-sponsored grant program or contract.

G. Cost incurred by agenciee other than the grantee.

2. General. The cost of service provided by other agencies

may only include allowable direct costs of the service plus a pro
rata share of allowable supporting costs (Section 9.22.) and
supervision directly required in performing the service, but not

supervision of a general nature such as that provided by the head
of a department and his staff assistants not directly involved in
operations. However, supervision by the head of a department or
agency whose sole function is providing the service furnished

would be an eligible cost. Supporting costs include those
furnished by other units of the supplying department or by other

agencies.

2. Alternative methods of determining indirect cost. In

lieu of determining actual indirect cost related to a particular
service furnished by another agency, either of the following

alternative methods may be used provided only one method is used

for a specific service during the fiscal year involved.

a. Standard indirect rate. An amount equal to ten

percent of direct labor cost in providing the service pecformed
by another State agency (excluding overtime, shift, or 'holiday

premiums and fringe benefits) may be allowed in lieu of actual
allowable indirect cost for that service.
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D. Predetumined fixed rate. A predetermined fixed rate
for indlrect cost ef the unit or activity providing service may
be negotiated as set forth in Section 1.2.a.

It Cost incurred by grantee department for others.

1. General. The principles provided in Section G will also
Le used in determining the cost of services provided by the
grantee department to another agency.

J. Cost allocation mien.

1. General. A plan for allocation of costs will be required
to support the distribution of any joint costs related to the
grant program. All costs included in the plan will be supported
by formal accounting records which will substantiate the
propriety of eventual charges.

2. Reguirements. The allocation plan of the grantee
department should cover all joint costs of the department as well
as costs to be allocated under plans of other agncis or
organizational units which are to be included in the costs of
federally-sponsored programs. The cost allocation plans of all
the agencies rendering services to the grantee department, to the

1111

extent feasible, should be presented in single document. The
allocation plan should contain, but not necessarily be limited
to, the following:

a. The nature and extent of services provided and their
relevance to the federally-sponsored programs.

b. The items of expense to be included.

c. The methods to be used in distributing cost.

3. Instructions for preparation of cast allocation plans.
The Department of Hein)) and Human Services in consultation with
the other Federal agencies concerned, will be responsble for
developing and issuing the instructions for use by grantees in
preparation of cost allocation plans. This responsibility
applies to both central support services at the State, local. and
!rdian tribal level and indirect cost proposals of individual
urentee departments.
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4. Negotiation and approval of indirect cost proposals for

States.

a. The Department of Health and Human Services, in

collaboration with the other Federal agencies concerned* will be

responsible for negotiation, approval, and audit of cost

allocation plans, which will be submitted to it by the States.

These plans will cover central support service costs of the

State:

b. At the grantee department level in a State, a single

cognizant Federal agency will have responsibility similar to that

set forth in a, above, for the negotiation, approval, and awl::

of the indirect cost proposal. A current list of agency

assignments is maintained by the Dffice of Management and Budget.

c. Questions concerning the cost allocatl..n plane

approved under a. and b. above, should be directed to the agency
responsible for such approvals.

5. Negotiation and Ipproval of indirect cost proposals for

local governments.

a. Cost allocation plans will be retained at the local

government level for audit by a designated Federal agency except
in those cases where that agency requests that cost allocatlon
plans be submitted to it for negotiation and approval.

b. A list of cognizant Federal agencies assigned

responsibility for negotiation, approval and audit of centrei
support service cost allocation plans at the local government
level is maintained by the OP7ice of Management and Budget.

c. At the grantee department level of local governments,
the Federal agency with the predominant interest in the work of

the grantee department will be responsible for necessary
negotiation, approval and audit of the indirect cost proposal.

6. Negotiation and approval of indirect cost proposals for

federally recognized Indian tribal governments. The Federal

agency with the predominant interest in the work of the grantee

department will be responsible for necessary negotiation,
approval and audit of the indirect cost proposal.

7. Resolution of problems. To the extent that problems are

encountered among the Federal agencies in connection with 4 and 5
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above, the Office of Nanagement and %adept will lend assistance
as required.
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STANDARDS FOR SELECTED ITEMS OF COST

A. Purpose and applicability.

2. ObJective. This Attachment provides standards for
determining the alloweibility of selected items of cost.

2. Application. These standards will apply irrespective of
whether a particular item of cost is treated as direct or
indirect cost. Failure to mention a particular item of cost in
the standards is not intended to imply that it is either
allowable or unallowable, rather determination of allowebility in
each case should be based on the treatment of standards provided
for similar or related items of cost. The allowability of the
selected items of cost.is subject to the general policies and
principles stated in Attachment A of this Circular.

D. Allowable costs.

2. Accounting. The cost of establishing and melltaining
accounting and other information systems required for the
management of grant programs is allowable. This includes costs
incurred by central service agencies for these purposes. The
cost of maintaining central accounting records required for
overall State or Indian tribal government purposes, such as
appropriation and fund accounts by the Treasurer. Comptroller, or
similar official', is considered to be ,a generx.L expense of
government and is not allowable.

2. Advertising. Advertising media includes newspapers,
magazines, radio and television programs, direct mail, trade
papers, and the like. The advertising costs allowable are those
which are solely for:

a. Recruitment of personnel required for the grant
program.

b. Solicitation of bids for the procurement of goods and
services required.

c. Disposal of scrap or surplus materials acquired in
the performance of the grant agreement.

d. Other purposes specifically provided for in the grant
agreement.
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3. Advisory councils. Costs incurred by State advisory

councils or committees established pursuant to Federal

requirements to carry out grant programs are allowable. The cost

of like organizations is allowable when provided for in the grant

agreement.

4. Audit service. The cost of audits necessary for the

administration and management of functions related to grant

programs is allowable.

S. Bonding. Costs of premiums on bonds covering employees

who handle grantee agency funds are allowable.

6. Budgeting. Costs incurred for the development,

preparation, presentation, and execution of budgets are

allowable. Costs for services of a central budget office are

generally not allowable since these are costs of general

government. However, where employees of the central budget

office actively participate in the grantee agency's budget

process, the cost of identifiable services is allowable.

7. Building lease managemenl... The administrative cost for

lease management which includes review of lease proposals,

Maintenance of a list of available property for lease, and

related activities is allowable.

B. Central stores. The cost
central stores organization
materials used either directly or
is allowable.

of maintaining
for supplies,
indirectly for

and operating s

equipment, and
grant program!

9. Communications. Communication costs incurred for

telephone calls or service, teletype service, wade area telephone

service (WATS), centrex, telpak (tie lines), postage, messenger

eervice and similar expenses are allowable.

10. Compensation for personal services.

a. General. Compensation for personal services includes

all remuneration, paid currently or accrued, for services

rendered during the period of performance under the grant

agreement, including but not necessarily limited to wages,

salaries, and supplementary compensation and benefits (Section

8.13.). The costs of such compensation are allowable to the

extent that total compensation for individual employees: (1) is

reasonable for the services rendered; (2) follows an appointment
made in accordance with State, local, or Indian tribal government
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laws and rules and which meets Federal merit system or other
requirements, where applicable; and (3) is determined and
supported as provided in b. below. Compensation for employees
engaged in federally-assisted activities will be considered
reasonable to the, extent that it is consistent with that paid for
similar work in other activities of the State, local,. or Indian
tribal government. In cases where the kinds of employees
required for the federally-assisted activities are not found in
the other activities of the State, local, or Indian tribal
government, compensation will be considered reasonable to the
extent that it is comparable to that paid for similar work in the
labor market in which the employing govirnment competes for the
kind of employees involved. Compensation surveys providing data
representative of the labor'market involved will be an acceptable
basis for evaluating reasonableness.

b. ?Byron and distribution of time. Amounts charged to
grant programs fc: personal services, regardless of whether
treated as direct or indirect costs, will be based on payrolls
documented and provided in accordance with generally accepted
practice of the State, local, or Indian tribal government.
Payrolls must be supported by time and attendance or equivalent
records for individual employees. Salaries and wages of
employees chargeable to more than one grant program or other cost
objective will be supported by appropriate time distribution
records. The method used should produce an equitable
distribution of time and effort.

22. Depreciation and use allowances.

a. Grantees may be compensated for the use of buildings,
capital improvements, and equipment through use allowances or
depreciation. Use allowances are the means of providing
compensation in lieu ol depreciation or other equivalent costs.
However, a combination of the two nethods may not be used in
connection with a single class of fixed assets.

b. The computation of depreciation or use allowance will
be based on acquisition cost. Where actual cost records have not
been nmintained, a reasonable estimate of the original
acquisition cost may be used in the computation. Tbe computation
will exclude the cost or any portion of the cost of buildings lind
equipment donated or borne directly or indirectly by the Federal
Government through charges to Federal grant programs or
otherwise, irrespective of where title was originally vested or
where it presently resides. in addition, the computation will
also exclude the cost of land. Depreciation or a use allowance
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on idle or xcess facilities is not allowable, except when
specifically authorized by the grantor Federal agency.

c. Where the depreciation method is followed, adequate
property records must be maintained, and any generally-accepted
Method of computing depreciation may be used. However, the
method of computing depreciation must be consistently applied for
any specific asset or class of assets for all affected
federally-sponsored programs and must result in equitable charges
considering the extent of the use of the assets for the beneflt
of such programs.

d. In lieu of depreciation, a use allowance for
buildinvls and improvements may be computed at an annual rate not
exceeding two percent of acquisition cost. The use allowance for
equipment (excluding items properly capitalized as building cost)
will be computed at an annual rate not exceeding six and
two-thirds percent of acquisition cost of usable equipment.

e. No depreciation or use charge may be allowed on any
assets that would be considered as fully depreciated, provided,
howevr, that reAsonable use charges may be negotiated for any
such assets if warranted after taking into consideration the cost
of the facility or item involved, the estimated useful life
remaining at time of negotiation, the effect of any increased
maintenance charges or decreased efficiency due to age, and any
other factors pertinent to the utilization of tLe facility c

item for the purpose contemplated.

22. Disbursing service. The cost of disbursing grant program
funds by the Treasurer or other designated officer is allowable.
Disbursing services cover the processing of checks or warrants,
from preparation to redemption, including the necessary records
of accountability and reconciliation of such records with related
cash accounts.

23. Employee fringe benefits. Costs identified under a. and
b. below are allowable to the extent that total compensation for
employees ..m$ reasonable as defined in Section 5.20.

a. Employee benefits in the form of regular compensation
paid to mployees during periods of authorized absences from the
job, such as for annual leave, sick leave, court leave, military
leave, and the like, if they are: (2) provided pursuant to an
approved leave system; and (2) the cost thereof Is equitably
allocated to all related activities, including grant programs.
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b. Employee benefits in the form of employers'
contribution or expenses for social security, employees' life and
health insurance plans. unemployment insurance coverage,
workmen's compensation insurance, pension plans, sevarance pay,
and the like, provided such benefits are granted under approved
plans nd are distributed equitably to grant programs and to
other activities.

14. Employee morale health and welfare costs. The costs of
health or first-aia clinics and/or infirmaries, recreational
facilities, employees' counseling services, employee information
pUblications, and any related expenses incurred in accordance
with general Stets, local or Indian tribal policy, are allowable.
Income generated from any of these activities will be offset
against expenses.

25. Exhibits. Costs of exhibits relating specifically to the
grant programs are allowable.

16. Legal expenses. The cost of legal expenses required in
the administration of grant programs is allowable. Legal
services furnished by the chief legal officer of a State, local
or Indian tribal government or his staff solely for the purpose
of discharging his general responsibilities as legal officer are
unallowable. Legal expenses for the prosecution of claims
against the Federal Government are unallowable.

17. Maintenance and repair. Costs incurred for necessary
maintenance, repair, or upkeep of property which neither add tc
the permanent value of the property nor appreciably prolong its
intended life, but keep it in an efficient operating condition,
are allowable.

28. Materials and supplies. The cost of materials and
supplies necessary to carry out the grant p:ograms is allowable.
Purchases made specifically for the grant program should be
charged thereto at their actual prices after deducting all cash
discounts, trade discounts, rebates, and allowancei received by
the grantee. Withdrawals from general stores or stockrooms
should be charged at cost under any recognized method of pricing
consistently applied. Incoming transportation charges are a
proper part of material cost.

29. Memberships, subscriptions and professional activities.

a. Memberships. The cost of membership in cavac,
business, technical and professional organizations is allowable
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provided: (1) the benefit from the membership is related to the

grant program; (2) the expenditure is for agency membership; (3)
the cost of the membership is reasonably related to the value of

the services or benefits received; and (4) the expenditure is not
for momberahip in an organization which devotes a substantial
part of its activities to influencing legislation.

b. Reference material. The cost of books, and

subscriptions to civic, business, professional, and technical
periodicals is allowable when related to the grant program.

c. Meetinos and conferences. Costs are allowable when
the primary purpose of the meeting is the dissemination of
technical information relating to the grant program and they are

consistent with regular practices followed for other activities
of the grantee.

20. Motor pools. The costs of a service organization which

provides automobiles to user grantee agencies at &mileage or
fixed rate and/or provides vehicle maintenance, inspection and
repair services are allowable.

22. payroll prsparation. The cost of preparing payrolls and
maintaining necessary related wage records is allowable.

22. Personnel administration. Costs for the recruitment.

examination, certification, classification, training,
establishment of pay standards, and related activities for grant
programs, are allowable.

23. Printing and reproduction. Costs for printing and

reproduction services necessary for grant administration,
including but not limited to forms, reports, manuals, and

informational literature, are allowable. Publication costs of
reports or other media relating to grant program accomplishments
or results are allowable when provided for in the grant

agreement.

24. Procurement service. The cost of procurement service.
including solicitation of bids, preparation and award of
contracts, and all phases of contract administration in providing
goods, facilities and services for grant programs, is allowable.

25. Taxes. In general, taxes or payments in lieu of taxes
Which the grantee agency is legally required to pay are
allowable.

(No. A-87)
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26. Training and education. The cost of in-service training,
customari y provided for omploydie development, which directly or
indirectly benefits grant programs is allowable. Out-ofservice
training involving extended periods of time is allowable only
when specifically authorized by the grantor agency.

27. Transportation. Costs incurred for freight, cartage,
express, postage and other transportation costs relating either
to goods purdhased, delivered, or moved from one location to
another are allowable.

28. Ttavel. Travel costs are allowable for expenses for
transportation, lodging, subsistence, and related items incurred
by employees who are in travel status on official business
incident to a grant program. Such costs may be charged en an
actual basis, on a per diem or mileage basis in lieu of actual
costs incurred, or on a combination of the two, provided the
method used is applied to an entire trip, and results in charges
consistent with those normally allowed in like circumstances in
non-federally sponsored activities. The difference in cost
between first-class air accommodations and less-than-first-class
air accommodations is unallowable except when less-than-first-
class air accommodations are not reasonably available.
Notwithstanding the provisions of paragraphs D.6. and 8., travel
costa of officials covered by those paragraphs, when specifically
related to grant programs, are allowable with the prior approval
of grantor agency.

C. Costs allowable with approval of grantor agency.

1. Automatic data processing The cost of data processing
services to grant programs is allowable. This cost may include
rental of equipment or depreciation on grantee-owned equipment.
The acquisition of equipment, whether by outright purchase,
rental-purchase agreement or other method of purchase, is
allowable only upon specific prior approval of the grantor
Federal agency as provided under the selected item for capital
expenditures.

2. Building Apace and related facilities. The cost of space
in privately or publicly owned buildings used for the benefit oi
the grant program is allowable subject to the conditions stated
below. The total cost of space, whether in a privately or
publicly owned building, may not exceed the rental cost of
comparable space and facilities in a privately-owned building in
the same locality. The cost of space procured for grant program
usage may not be charged to the program for periods of

(No. A-87)

461



10

nonoccupancy, without authorization of the grantor Federal

agency.

a. Rental cost. The rental cost of space in a

privately-owned building is allowable. Similar costs for
pUblicly owned buildings newly occupied on or after October 2,

1980, are allowable where 'rental rate" systems, or equivalent
systems that adequately reflect actual costs, are employed. Such
charges must be determined on the basis of actual cost (including
depreciation based on the useful life of the building, interest
paid or accrued, operation and maintenance, and other allowable
costs). Where these costs are included in rental charges, they
may not be charged elsewhere. No costs will be included for
purchases or construction that were originally financed by the
Federal Government.

b. Maintenance and operation. The cost of utilities,
insurance, security, janitorial services, elevator service,
upkeep of grounds, normal repairs and alterations and the like,

are allowable to the extent they are not otherwise included in
rental or other charges for space.

c. Rearrangements and alterations. Costs incurred for
rearrangement and alteration ortiTaill7s required specifically
for the grant program or those that materially increase the value
or useful life of the facilities (Section C.3.) are allowable
when specifically approved by the grantor agency.

d. Depreciation BO use allowances on publicly-owned
buildings. The costs are allowable as provided in Section 8.21.

e. Occupancy of space under natal-purchase or a lease
with option-to-purchase agreement. The cost of space procured
under such arrangements is allowable when specifically approved
by the Federal grantor agency.

3. Ca ital expenditures. The cost of facilities, equipment,
other capital assets, and rpairs which materially increase the
value or useful life of capital assets is allowable when such
procurement is specifically approved by the federal grantor
agency. When assets acquired with Federal grant funds are (a)
sold; (b) no longer available for use in a federally-sponsored
program; or (c) used for purposes not authorized by the grantor
agency, the Federal grantor agency's equity in the asset will be
refunded in the same proportion as Fedral participation In its
cost. In cast any assets are traded on new items, only the net
cost of the newly-acquird assets is allowable.

(No. A-87)
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4. Insurance and indemnification.

a. Costs of insurance required, or approved and
maintained pursuant to the grant agreement, are allowable.

b. Costs of other insurance in connection with the
general conduct of activities are allowable subject to the
following limitations:

(l) Types and extent and cost of coverage will be in
accordance with general State or local government policy and
sound business practice.

(2) Costs of insurance or of contributions to ny
reserve covering the risk of loss of, or damage to, Federal
Government property are unallcwable except to the extent that the
grantor agency has specifically required or approved sue),

C. Contributions to a reserve for a self-insurance
program approved by the Federal grantor agency are allowable to
the xtent that the type of coverage, extent of coverage, and the
rates and premiums would have been allowed hod insurance been
purchased to cover the risks.

d. Actual losses which could have been covered by
permissible insurance (through an approved self-insurance program
or otherwise) are unallowable unless expressly provided for it
the grant agreement. However, costs ir.irred because of losses
not covered under nominal deductible insurance coverage provided
in keeping with sound management practice, and minor losses not
covered by in 4rance, such as spoilage, breakage and
disappearance of small hand tools whictb occur in the ordinary
course of operations, are allowable.

e. Indemnification. Includes securing the grantee
against liabilities to third persc.s and other losses act
compensated by insurance or other .841. The Government is
obligated to indemnify the grantee on4 t!DIP extent expressly
provided for in the grant agreement, except as provided in d.
above.

S. mannlmens studies. The cost of .inagement studies tc
improve the ffectiveness and efficit.lc-sy .f grant managment for
ongoing programs is allowable except that the cost of studi.'s
performed by agcncies other than the grantee department or
outside consultants is allowable only when authorised by the
Federal grantor agency.

(No. A.437)
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6. Preagreement costs. Costs incurred prior to the

effective date of the grant or contract, whether or not they

would have been allowable thereunder if incurred after such date,

are allowable when specifically provided for in the grant

agreement.

7. Professional services. Costs of professional services

rendered by individuals or organizations not a part of the

grantee department are allowable subject to . such prior

authorization as may be required by the Federal grantor agency.

S. preposal costs. Costs of preparing proposals on

potential Federal Government grant agreements are allowable when

specifically provided for in the grant agreement.

D. Unallwable costs.

2. Bad debts. Any losses arising from uncollectible

accounts and 3iSii claims, and related costs, are unallowable.

2. Contingencies. Contributions to x cmatingency reserve or

any similar provision for unforeseen events are unallowable.

3. Contributions and donations. Unallowable.

4. Entertainment. Costs of amusements, social activities,

and incidental costs relating thereto, such as meals, beverages,

lodgings, rentals, transportation, and gratuities, are

unallowable.

S. .Fines and penalties. Costs resulting from violations of,

or failure to comply with Federal, State and local laws and

regulations are unallowable.

6. Governor's expenses. The salaries and expenses of the

Office of the Governor of a State, or the chief executive of a

political subdivision, are considered a cost of general State or

local government and are unallowable. However, for a federally-
recognized Indian tribal government, only that portion of the

salaries and expenses of the office of the chief executive that
is a cost of general government is unallowable. The portion of

salaries and expenses directly attributable to managing and

operating programs by the chief executive and his staff is

allowable. The allowable portion shall be determined by the

Federal cognkzant agency and the Indian government
representatives on a reasonable basis.

(No. A-B7)
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7. Interest and gain napcia; costs. Interest on
borrowings (however roPresented), bonrwaIscounts, cost of
financing and refinancing operations, and legal and professional
fees paid in connection therewith, are unallowable except when
authoritad by federal legislation and except as provided for in
paragraph C.2.a. of this Attachment.

S. Lelignag expense.. Salaries and other expenses of the
State legislature or similar local governmental bodies such at
county supervisors, city councils, school boards, etc., whether
incurred for purPoses of legislation or executive direction, are
unallowable.

9. Underrecovery of costs under. grant- agreements. Any
excess of cost over tbtr-Paeral contribution under one grant
agreement is unallowable under other grant agreements.

(No. A-87)
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1201,3

(al The Mu/ratite Department Gen-
eral Administrative Reguhtions
=OAR) as follow

(1) 34 CPR part le (8tateAdmints-
tered Progrmns) as follow

CD Subpart, A (General), except for
78.8 CUD general grant regulations

apply to these programa).
an Sections 78.125 through 71.137

(Consolidsted Chant Application) forhailer Arena.
all) Sutton 71.401 (Dbemproval of

en sinilicationoppartenny for a
hearism).

(iv) Subpart P (What fkmditions
Must be Met by the State and its Sub-
grantees?), except for the followingswim=

(A) Sections 71.580 through 70481
(Coordination).

(3) Sections 78.850 through 78.882
(Participation of Students Enrolled InPrivate Schools).

(C) Section 78.884 (Day care serv-
ices),

(D) Section 71.890 (Energy conserve-
tion awareness).

(v) Subpart (What Are the Admin-
istrative Responsibilities of the State
and Its Ruberanteest), except for the
following seetiona

(A) Sections 78.770 through 78772
(State Administrative Responsibil-
ities).

(B) Becht= 78.780 (A State shall
adopt complaint procedures).

(C) Section 78.781 (Minimum corn-
Plaint procedures).

(D) Section 78.783 (An organization
or individual may flle a complaint).

(vi) Subpart R (What Procedures
Does the Secretary Use te Oet Unt)Pii-&neon

(2) 34 CPR part 77 (1Sehnitions that
AMY to Department ReSuletions).

(3) 34 CPR part 78 (Education
Appeal Board).

(4) 34 CPR part 79 antergovernmen-

4
(
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34 am Oa II (7440 Mho)
tal Review of Department of Edina-
ton Props:no and Activnies).

(5) 34 CFR part 80 (Uniform Admin.
Walks Requhements for Grants and
Cooperative Agreements to Skate and
Local Oovernmenta), =We a Slate
formally adopts Ka own written fiscai
es adininistntive requirements for
expending and accounting fen MI
funds re:steed by SZAs and operatina
agencies under this part. These re-
quirements mutt be available for Fed-
end WNW= and must

(1) Re sufficiently specine to ensure
that funds received =der this part are
used in compliance with all applicable
statutory and regulatory proviskw

(in Ensure that funds received under
this part are only spent for reasonable
and necessary costs of operating pro-
grams under this part; and

(lin Ensure that funds received
under this part are sud used for gener-
al expenses required to carry out other
responsibilities of State or focal gov-
ernments.

(6) 34 CPR part 81 (General Educe-
lion Provisions ActEnforcement).

(7) 34 CPR part 85 (Government-
wide Debarment and Suspension (Non-
procurement) and Oovernmentwide
Requirementa Per DrupPree Work-
place (Grants)).

(b) The regulations in this part 201.
(Authority: se Un.C. 2781. MI)
(54 PR MN. Oct. 43, 1989. as amended at
ei PR 32037, May SO, 19001

Irreserres Darn Norm At 55 PR 22017,
May 30. 1990, In I 201.3 paregraph (ass)
was amended by removing 'lame and
adding. In Its place, the words -operating
bAenalesr, effective either 45 days after pub-
Illation in the PENAIAL Rants= or later If
Congress takes certain adjournments. The
Department of 15dveation will publish a doe-
%mesa in the Pinnau. Roma= at a later
date. announcing the effective date.

Off. at Sem mad $ea Ides4 Idacatises

lane Defienioes for Mb magma
ta) Definitions in the Memental,

and Secondary Education det. The
following terms used In this part are
defined in section 1471 of the Act:
Rilidgeivent
Pres public aducattina
lomat cdocatanal nem flait)
Parent
Psrant sdvisary mend]
&wean
slam educational Nesse, =Ai

(b) Other daliaittaaa Li addttion to
the terms defined In the applicable
regulations listed in 1201.3, or re-
ferred to in Paragraph (a) of this sec-
tigm the following definitions apply to
this part:

Act means Elementary and Second-
my Education Act of 1985, as amend-
ed.

Aprieultural activity mem=
(1) Any activity directly rtdated to

the production or processing of crops.
any products, poultry, or livestock
for initial commercial sale or as a prin-
cipal means of personal subsistence;

(2) Any activity directly related to
the cultivation or harvesting of trees;
or

(3) Any activity directly related to
fish farm*

Chapter I means Chapter 1 of Title 1
of the Act.

Children M011138
( 1 ) Perms up through age 21 who

are entitled to a free public education
through grade 12: and

(2) Preschool children.
Currently mistratom child means a

shUt
I) Whose parent or guardian is a

migratory agricultural worker or a mi-
gratory fisher; and

(2) Who has moved within the past
12 months from one school district to
anotheror. in State that is com-
prised of a single school district. has

1 201.10

moved fro= one school administrative
area to anotherto enable the child,
the chars guardian, or a member of
the child's barnediate Way to obtain
temporary or seasonal employmmit in
an aviculturist or fbhing activity.
This definition hicludes * child who
has been eligible to be served under
the requkementa in the preceding sen-
tence, and who, without tbe parent or
gusisnan, has continued to migrate an-
nually to enable him or her to secure
temporary or SOMMUlai emPleement in
an aviculturel or fishing activity.
This defining= aim includes children
of migratory fishermen. If those chil-
dren reside in a school district of more
than 18.080 ware miles and migrate a
distance af 20 miles cv more to tempo-
rary residences to engage tn fishing ac-
tiVit.P.

Fiscal Year means the Federal fiscal
yeara period beginning on October 1
and ending on the following Septem-
ber 110or another 11-month period
=wally used by the REA ftw reognd-
keeping.

Fithian activity means any activity
directly related to the catching or
processing cd fish or shellfish for Ini-
tial cownerdal sale or as a principal
memo of personal aubsistence.

Formerly migruniry child means a
child whm

) Was eligible to be counted and
served as a currently migratory child
within the past five years, but is not
new a =Tenth' /nigh/tory chikt and

(2) Has the concurrence of his or her
parent or guardian to continu./ to be
ocanictered a migratory chill

Guardian means a person whrx
(1) Ras been aPPeinted to he the

legal guardian of a child through
formal proceedings in accordance with
State hee;

121 An SEA determines would be ap-
pointed to be the legal guardian of a

477



201.11

child under the taw of the child's
donsicillery State if formal guanlian-
ship prooeedings were undertake= or

OD Is =new in the place of a
Parent to a Mild.

Mitmefory agricultural worker
means a person who has moved within
the past 12 months born one school
distant to anotheror, in a State that
n comprised of a single seined district,
hes moved frmn one orhool adminis-
!naive area to anotherto amble hbn
or her to obtain 1401131071147 Or 511MOnal
employment in an wiggings! =Say
Uncituting thin, work).

Mipratory Wms means olgidren
who qualify under either the defini-
tion of "ourrently migratory cheer or
"formerly migratory oisikr described
in this section.

Migratory Better means a pen= who
ham moved within the past 12 mitthe
from one school district to another
or, in a State that k =narked of a
single school Markt, has moved from
one school administrative area to an-
otherto enable him or her to obtain
temporary or seasonal employment in
$ fishing =WV.

Operating agency means:
(1) A local educatimal agency (LEA)

to which an SEA makes a subgrant of
migrant educetion program funds;

(2) A public or nonprofit private
agency with which an SEA or the Sec-
retary makes an arrangement to carry
out a migrant education project: or

(3) An SEA. if the SEA opera= the
State's migrant education program or
Proiects directiy.

Pre*Chaa child= mews children
who aro

(1) Below the age and grade level at
which the agency provides free public
adman= and

(2) Of the age or grade level at
which they can benefit from an orga-
nised educational program provided in
a school or educational getting.
tglithority: SO U.S.C. 2711. 2732. 2831i

150 TR 18409. Apr. 30. 1985, as amended al
54 FR 43224. Oct. SS. 1089; 55 FR 22017,
May 30, 19901

470

34 Olt Clu II (7-140 Idllogs)

;Severna Dam nem At 55 FB 33011.
May VA 1900. In 201.2fld Ike define= of
-Presebeel Mildew' was ameneed amended
by rano= the wed initmetionar weer-
am ft appeared and editing, to its Owe, tbe
word meilmationer. effective enber gi days
otter pablieation M the Mem naninse or
later if Congress takes certain adjourn-
mints. TM Department of Snag= will
praline a doom= is the Pernm Sew
= st a laser (4110. =novenae, the effective
date.

2111.4-1111.11

Amy= ma Bina GIANT
101.1 Elleibigty of aa BRA to partici-

pate as a menea.

(a) An SEA may apPle to the Secre-
tary for a grant to operate a Mate mi-
grant education program directly,
through Baboons to LEM, or
through suleirante or ether arrange-
me= with public or nausea private
menders.

(b) Two to more SEAs may WO
jointly for a grant to support a mi-
g rant education propam that benefits
eligible migratory children in those
States.

(Authontr 20 UAW. 2781)
120 FR 18400, age. 34, 1985. sa amended at
54 FR 43224, Oct. 33. 1989)

281.11 Documents an BRA must submit
to melee a gnat.

(a) General. An SEA that wishes to
receive funds under this part, for an
SEA program designed to meet the
special educational needs of migratory
children shell submit and annually
update en menet= to the Secretary
that mete the requirements in section
1202(a'i of the Act.

(b) 38A assenntees. The SEA shall
also toovkle assurances, which will
remain in effect for the duration of its
particaration in the program under
this tart, that the SR& will

(1) Meet the requirements In section
436(bX2) and (5) of the General Edu-
cation flovisiom Act (OEM) as they
relate t7 fiscal control and fund ac-
counting procedmeg

478
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(2) Meet the requitements of section
1203(ene) of ChaPter 1 that provides
be made for the pmetiltatil educational
needs of migratory children:

(3) Carry out the =lust= require-
ments in II 20141 through 201.5Ik and

(4) Ensure that its subarea= agen-
cies comply with all applies= statute-
ry and regulatory requirements.

(c) £14 antoBention. To receive a
Chapter 1 migrant education prosram
grant, an SEA Mall submit to the Sec-
retory an awing= to cover a period
of not more than three fiscal years, in-
cluding the first fiscal year for wbich
a grant is made under that applies-
ton. During subsequent years. the
BEA% aPPlication must incorporate
any updating reports arising frail les-
nifleant changes in the number or
Deeds of children to be served, or the
services to be provided.The application
must be specific and contain sufficient
information to allow the Secretary to
intermine whether the State's pro-
gram and projects will satisfy the re-
quirements of Chaptee 1 and the an-
Plicable regulations for each year.

(d) Further updating f infermatice
in the aPP1Ication. If. during the
course of the project year, there are
significant changes in number or
neon of tbe children to be served or
the services to be provided. the SEA
shall subnit a description of those
changes to the Secretary together
with the impact of the changes on the
chapter 1 migrant education budget,
enigTh a. and project&

(Approved by the Office of Management
and Budget under control number 1810-
0029)
(Approved by the Office of Management
and Budget wider control number 1810-
0519)

(Authoritr. 20 WIC. 1232(411Xin. (5), 2733,
2129(b). 2731, 2782. rat, 2839(e

£50 PR 18400, Ase. 70, 1085. as amended at
54 FS asse. ock. 33, 1989; 55 FR 0932, Feb.
id, 19903

201.12 Illeeerredt

201.16

MIMI Append of an Misa application.
(a) Standard, far approval. The Sec-

Mary approves an SEA's application
and any updating amendments if the
proposed State migrant education pa
gram:

(1) Complies with the Charter 1
statute out the applicable regulationg

(2) Is designed to meet the special
educational needs of eligible migratory
childretz and

(3) Molds reasonable promise of
making substantial progress toward
meeting those needs.

(b) Affect of approval. The Secre-
tary's approval of an smitten=
under this section requires the SEA to
perform in accordance with its Apo-
sedan, application requirements, an4
updating amendment& if any.
(Ageoved br the Office of Managemtnt
and Budget midar control number 1Mb.
0300
(Authority: 20 D.B.C. 2781. 3782)

IS 101.14164101.15 IBmerve41

APPLYING 70 AX SEA roe a Soseame

11101.18 Documents Mat ea operating
mesa mast submit to apple for a sub-
gram.

An operating agency that desires to
receive a subgrant shall submit to the
SEA, under the procedures in $ 201.17,
a menet application that is developed
in a =nation with teachers and par-
ents, and that Is needle enough to
allow the SEA to determine if the pro-
Posed local migrant education project
sattsfies the applicable requirements
in the Chapter 1 statut e. the applica-
ble regulations, and the provisions of
the approved SEA application.
(Approved by the Office of Management
and Budget ander control number 1810-
0504/

(Authority: 20 U.S.C. 2132. 2181)

Da FR 19409. Apr. SO. 1985. as amended at
54 FR 43225. Oct. 23. 19893
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I 201.30
served. areas td the Nate to be screed.
and types of sennes to be provided.
(At/Moray: 20 U.S.C. SUL 3153. 21111)
154 PR 43225. Ocd. 23, 19893

Emmet Doss Non At 54 PR 41122
toter 23, 1919. 1 301.25 was revised.

1441t.
after the ingermstien collection remise-
menta have been append by the OffNe at
Manages:mg and Indict under the Piper-
wort Reduction Act of 1980. Per the con-
venience of the user Use superseded text is
set forth as folio=
O ssi.n ammo of a subgrast te as LEA.

Au BEA Marl determine the amount of a
subgrant to an LEA or Wen agency based
on:

(a) The number of ehildien to be smut
(b) The nature. some. and cost of the pia

posed mint; and
(c Any other relevant criteria developed

by the BEA tonsietent with the provisions
of 1 20131. includIng the SIMI preknies
concerning ages and grade levels of fliddren
to be served. arms of the State to be served.
and types of services to be provided.

Enurnn Dan Non It At 15 PR 22017,
Wily SD, 1990. I 281.36 was amended by re-
moving "LEA" in paragraph On and (c) and
adding in its place, the words "operating
agener, effective either 46 days after publi-
cation in the Pecomot. Rmima or later if
Commas takes certain adjournments. The
Department of Education will publish a doe-
ument in the Pressmi. Remerse st a later
date, anixiuncing the effective date.
(Autheelty: Bee. 5541a), 29 U.S.C. 33D3(s)
Title I. sees. 141-142, 20 U.S.C. 2781-3762)
05201.36-201.39 lammed)

Sedspart cProled ingidnemenis
1 201.30 Eligthiliky of a child to partici-

pate.
(a) A child may not be counted

under 9 291.20, or be provided with
Chapter I migrant education program
services, until an F1EA or its operating
agency hate

1 ) Determined that the child is
either a currently or formerly migra-
tory child as defined under 201.3;
and

121 Indicated in writing how the
child's eligibility was determined.

(ts) In determining the eligibility of a
child. an SEA and its operating agency
may seek and obtain e.adible informa-
tion from any source, Including that
provided by the child or his or her
parent or guardian. Neither the SEA
nor its operating agency Is required to
obtain documentary proof of either
the ched's eligibility or civil status

47c

34 as as. i muss moo
from the child or his or her parent or
guardian.

(c) The SEA and Rs operating agen-
des are resPonsible for impleanntIng
Procedures that ensure the correctness
of the heormation on which they and
the MEW= or other system rely. In
doing so, the SEA shall

(1) Ensure that the information is
recorded cur any certificate of eligatl-
it", including the we deVeloped by the
Secretary, that contains the minimum
information needed to determine eligi-
bility. If the child's eligibility was de-
termined under f 201.20(aX3XD (Mat-
htg to recruitment at special stopover
sites), the SEA shall also record the
length of time the child was expected
to reside at the stopover sitd and

(2) Implement a process to ensure
that the completed eertiftcate of eligi-
bility contains accurate information in
sufficient detail to explain to an inde-
pendent reviewer the basis for the de-
termination tbat the child is a cur-
rentiy or formerly migratory child
under I 201.3,

(d) In the event, of an audit of the
States eligibility determinations, the
Secretnry anniders MOW determina-
tions as well as statistics (to the full-
time equivalent (prz) ninnies of mi-
gratory children residing in the State
to be correct if the total number of
children whom the SEA has identified
as migratory were correctly identified
within a five percent margin of error.

tel In Implementing procedures
under paragraph (a) of this section.
the SEA is responsible for ensuring
that no child who is found to be ineli-
gible for the Migrant Education Pro-
gram is counted as migratory. Howev-
er. the SEA is not responsible for au-
diting its determinations for correct-
ness within the five percent margin of
error.
(Approved by the Office of hianagernent
and Budget under control number 1810-

Mie)

(Authority: Mil. rag. 2531)
150 PR wee Apr. 30, 1085; 50 FR 315811.
Aug. 5. 1985. ss amended at 54 PR 43228,
Oct. 23, 1981% 55 PR en Peb. 28, 19901

1 201.31 Benin prkwities.
(a) Children (aged 3 through 21)

who have been determined to be cur-
rently migratory must be given priori-
te over formerly migratory children in

484

OH. of nom end lea Edon, idonottost
the oranideration of all programs and
activities that the WA. LEA, or other

=, agency Offers Pursuant to Rs
application for Migrant Edu-

cation Program funds.
(b) If. in cwder to provide migrant

education services to preschool cur-
rently migratory children or migrant
education instnretional services to
school-aged currently migratory chii-
dren, it would be necessary to provide
day care or similar services to currently
migratory chikiren aged two years of
age or yotmger, and no fundsexcept
Chapter IMigrant Education Pro.
grant fundsare available for that pur-
pose, an SEA or an operating agency
may provide day care or similar services
to those children as if they had a
higher priority for services than do
formerly migratory children.
(Authority: 20 U.S.C. 2752)
154 PR 43236, Oct. IL 1981, ea amended at
5$ PR 22017, May 16, 10901

Emmen Dan Nam At 55 PR 22917,
Mar 30. 1990, i 201.31 paragraph to) was
revised, effective either 45 days after Publi-
cation in the Pssysim. RUM= or later Li
Congress takes certain adiournmentx The
Department of Edmation wiU publish a doe-
Lenart in the nom% Itionnes st a later
date, announcing the effective date. For the
convenient* of the user, the superseded text
Is set forth as fellows:
1101.31 genks priorities.

(b) U, in order So provide migrant educa-
tion hatruetional services to preschool and
regulsr school-aged currently mignon/
children. it would be necessary to provide
day csre or similar services to children aged
two years or younger who are currently ne-
Mien children (or migrant education pre-
school services to currently migratory ehli-
dren three years of age or over who are not
enrolled in instrectional programs). and no
fundsexcept Chapter 1-4ditrant Educa-
tion Program fundsare available for that
purpose. an BEA or an operating agency
may provide day care services to those chil-
dren es if those children had a higher prior.
Ity than formerly neeratm children.
1 201.22 Annual needs assessment

(a) An SEA and any operating
agency that receives Chapter I ne-
grant edieration funds shall design and
improve their migrant education pro-
grams and projects through use of an
annual amearment of educational
needs. Subject to the special rules for
preschool projects in paragraph (e) of
this section. in implementing the

11101.32
annual antannent of educational
needs, the SEA or cererating agent,
shall on the basis of the best available
baformation

(1) Identify migrant chair= or, if
this is not pomible, the specific charm-
Urban of the children who are ex-
;meted to reside in the area rimed by
the SEA or opersting agency and who
are eligible to be counted as migratere
children under I 201-80(a)

(2) Identify the general inatnertional
areas and grade levels in which the
program or project will foam

(3) Establish educational criteriathat
(i) Are consisteut with the require-

ments of paragraphs (b) and (c) of this
sotto= and

(ID For each grade level and instruc-
tional area, will be tend to select mi-
gratory children to participate in the
program or project

(4) To the extent possible, uniformly
apply the critesia required In para-
graph (a)(3) of this section to particu-
lar grade levels;

(5) Select for services those Wento .
ry children, consistent with the service
priorities in 1201.31, who have the
greatest need for Migrant Education
PrerraM SerVieefg and

(6) Determine
(I) The special educational needs of

migratory children expected to partici-
pate with sufficient specificity to
permit concentration on those neer*
and

(H) The resources, such as personnel.
instructional materials, and library re-
sources, necessary to meet those &pe-
dal educational needs.

(b) In formulating and applying the
educatimml criteria pursuant to para-
graphs (a) (3) and (4) of this aection.
the SEA and operating agency

(1) Shall consider the differing
needs, if any, among

(i) Currently migratory children
based on the effect of migrations on
the continuity of their education; and

(1i) Formerly migratory children
based on the effect of former migra-
tions on their educational develop-
ment: ar.d

(2) With regard to currently migra-
tory students, may conduct ita annual
needs assessment on the basis of the
latest available information relevant
to the needs of the children expected
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to be present at periock of peak won-
merit.

(c) The educational criterk ruferred
to in Paragraph taxi) of this section
must be

(1) For currently migratory children,
the moat aprunpriate educationally re-
kted objective cdberts includbm, if
reasonably possible, the results of
written or oral t a and

(2) P4m form.' agaratory children.
educationally ngated objective crite-
ria. inchnthig the results of written or
Mal testa.

(d) The SEA or opersting Mince
may skip currently or formerly mimeo
tory children hi greatest need of ape-
dal assistance if their medal educa-
tional needs are being met with sere-
lees provided under other Federal.
State, or local program

(e) Only paragraphs (a) (1 ), (3). and
(5), and (d) of this section apply to
projects the SEA or operating agency
establishes to meet the ~tool edu-
cational needs of migratory children.
(Approved tly Use Office of Diansgement
and Budget under control nr.mber 1510-
0519 )

(Authortty: 20 U.S.C. 7124, 271123

154 FR UM OM. 23. 1989, as amended at
56 PR On Pub. RI, 1990 56 PR 22017. MAY
30. 19903

Itersenn Dan Nom At 55 PR 22017,
May 30, 1690, In 5201.33 paragraph (a) wm
amended by removing 'Parallrenh or and
adding. In Us place. -pmagraph ter. effec-
tive either 45 days after publication In the
Peemet Ramos= or later I/ Congress takes
certain adjournments. The Department of
Muslim will publish a document In the
Plectass. Rumen st a later date. annetine.
Mg the effective date.

1 201.33 illeseevedl

1 3511.35 Coomfinstion with other Wawa
programs and projects.

An SEA and its operating agencies
shall Plan and overste the activities
described hi their applications in ro .
ordination with migrant megrims and
projects of other groups az agendas
that provide services to migrants in
the area served by the MIA and its 0P-
erathrg agencies. incliadhm misread
and seasmml fannworker projects ad-
ministered under section 413A of the
Higher Education Act. section 403 of
tbe Job Trsining Partnerehip Act, the

47S

S. alit Ch. II (7.140 NNW

Education of the Handiesinsed Ad.
the Community Services Block Orant
Act, the Heed Start Promos. the 1.11-
Pant Health Provern, and all appro-
priate program of the Departments
of Education, Labor, and Agriculture.
(Authority: 38 UAW. MOD

110 PR 18408. Apr. M. 14 15. as amended at.
00 FR 43129, Oct M. 19893

I 291.35 INembeinetts for ment heretve-
wed.

tat ileum/ State and local agencies
that receive Chapter slaligrant lithe
cancel Provam funds shall design and
Implement their move= and
projects in consultation with the par-
ents of the children to be served. and
shall carry out programs, activities.
and procedures for the involvement of
Parents in their migrant education
Program and prolects.

tb) Parent advisory epsomite. (1)
State and long agencies implementhig
programs extending for the duration
of the school year shall establish
parent advisory council. The council
must have a majority of members who
are parents (or guardians) of children
to be served by the migrant education
Program or projects and. if feasible,
who are elected by the parents of chil-
&en to be served;

12) The SEA shall establish proce-
dures to ensure that

(i) The SEA and the State% operat-
ing agencies appropriately consult
with, and solicit information from.
coundls representative of parents of
migratory children in the plannin&
operation, and evaluation of a pro-
gram or local project and

(11) Compliance with this provision
at the State and local levels is docu-
mented annually in the State or local
agency% application for funds or up-
dating information.

(e) Parental ineolvement Each SEA
and operating agency shall. In a
manner consktent with paragraphs ta)
through (e) and (e) of 34 CPR 200.34.
involve parents in meaningful consul-
tation in the design and implements-
nem of the programs and projects.
(Authority: 20 U.S.C. 27$1, 27U)

I54 en OW Oct. 113. 19091
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EMOTIVII Vont Nom At 04 PR 42222.

Met 22, 1919.1 SOLO was revised. effectim
after the bdorention collection require-
ments have been aliProved by the Office of
blanageniont and Budget, under the Paper.
mirk Reduction Act of ROO. Per the con-
venience of the user the supereeded teat is
set birth se follow

111111.25 Rawdremots far meat Wakens&
Ciesseral. An agency that receives

Chapter I hinds shall design sad Iniptement
Its Chspter I minus or projects hi conmd-
Wien with bothers of Whims being
served and in consultation with the parents
of the children being nava&

(b) Reastateande he an operattaa mimes
advise* conseil. Au MA shall require each
operating mew to:

(1) Estoblish and cosine with a parent ad-
visory sonnet and

(2) Bolicit actively parental Involmment In
the Mamting. operation, and evaluation of
he Prefects.

(e) Reosimmeals for the State advisory
cowned An BEA shark

(1) illstaldish and coma with a parent ad-
visory count& and

(S) Bonen actively parental bwolvement in
the planning, operatim and evaination of
the States migrant education PTIIIPIOL

(d) AstoUarst mused procedstes. Tbe SEA
is responsibbt for ensuring that appropriate
procedmes are devised and made available
to the Mite% migrant patents for establish-
ment of and consultation with Mate and
load parent advisory counens. Those prece-
Mires must be annistent with the require-
ments of section 125(a) of Title 1.
(Authority: Bee. 554(a), 20 U.S.C. 111102(s);
see. 556(bX3). 20 MEW. 38113(bX3% Title I.
see. 142(a)(4). 16 U.S.C. 27621aK4))

201.36 General program requhemeds.
In developing and implementing its

migrant education program and
projects. the SEA shall ensure Mat

(a) (1) The children selected for
serstes are those with the greatest
need fce special assistance

(i) Consistent with the service prior-
Ides in 5201J1 ; and

(n) As determined, to the maximum
extent possible. using the edimational
criteria required by 5 20122 (annual
needs amemment) and

(2) The special educathmal needs a
these children WO sufficiently speci-
fied to permit the SEA to concentrige
on meeting those nee*

(b) The else, scope, and quality of
the program and projects offered are
sufficient to give reasonable gumbo

I 2013 .

of substantial progress toward meet&
the special educational needs of tt
migrant children being serest

(e) The rend% of evaluatims as
used to immerse the provisim of ger
ices to eligible migrant children t
either

(1) Disapproving an application
continue a project in a succeeding yet
If the project is not making sables
hal Progress Inward meeting the edi
cations' goal of the project and th
Part or

(2) Approving changes in the Prole
that will enable the SEA to meet Mos
goal

(d) Services are provided to all ail
nificant concentrations of eligible m
gratory children enrolled in vivid
schooh, consistent with the servk
priorities in f 201.31, hi accordam
with the basic objectives of acetic
1017 of the Act

(e) The SEA allocates ttme and r
sources for freauent and regular `N
ordination of the curriculum untie
the migrant educed= program wit
the regular instructional program: an

(f) In the case of children participa
ing in the migrant education prams
who are also of limited English prof
Macy or are handicapped

(1 ) The SEA provtdes maximum ce
ordination between services provide
under the migrant education prover
and other services that are provided t
address children% handiespping cond
'tons or limited English proficienig
and

(2) The SEA% coordination activith
are designed to indeed) Program e
fectivenem, eliminate duplication, as.
reduce fragmentation of services ft
znigratom children.
(Approved by thr the of Managemet
sad Budget en& aro) number IN(
0519)

(Authority: 10 U.S.C. 2722. MIK 2729, 278
1831)

154 PR 41227 Oct. 23. 1919. as amended
55 PR 5982, Feb. 19. 19901

467

479



201.40

II 2111.31-20120 Illissrved1

Subpart DAilmiebiretive and Fiscal
liemiirestents

Bova= 54 FR Oct. 22, 1989, unless
otherwise noted

I 201.40 ProMbidea agates! using Captor
funds* pnrride genend sid.

An LEA or other operating agency
that has received assistance from an
SEA may use Chapter 1 funds provid-
ed under this part only few projects
that are designed and implemented to
meet the special educational needs of
migratory children who are identified
and selected for services in accordance
with the provisions in this part
(Authority: 20 VAC. 211111. 27821

101.41 Maistemance of effort.
(a) (I) Basic standard. Before an

SEA may monde an LEA a subgrant
for the operate= of a migrant educa-
tion project, the BEA must find either
that the LEA's combined fiscal effort
per student or ita Navigate expendi-
tures of State and local funds with re-
spect to the provision of free public
educsUon for the preceding fiscal year
was not less than 90 percent of the
LEA'S combined fiscal effort Per stu-
dent or the aggregate expenditures skr
State and local funds for the second
preceding fiscal year.

(2) Meaning W preceding fiscal year.
For purposes of determining mainte-
nance of effort. the "preceding fiscal
year" is the Federal fiscal year. or 12-
month period most commonly used in
a State for official reporting purnesee
price to the beginning of the Federal
fiscal year in which funds are avail-
able.

Exeseetx For funds first made available
on July 1. 1989, if a State is using the Feder-
al Meat year. "the preceding fiscal year" 13
the Federal fiscal year 1988 (which began
on October 1, 19871 and the "'second preced-
ing fiscal year" is fiscal Year 1951 twhich
began on October 1. 1988). If a Mote is
using a fisea) year that begins on July 1,
1939, the "precedes/ fiscal year" la the 12-
month period ending on June 20, 1988 and
the "second preceding fiscal year" Is thr 12
month period ending on June 30. 1997.

4Ste

34 DI Cis. (7.140 Idlikon)

(3) Expendffines(1) lb be consid-
ered. In determining an LEA's compli-
ance with the maintenance of effort
reguireinent, the SEA shall comfier
the LEA's expenditures from State
and local tenth for free public educe-
tton. These include expenditures for
atbninistnalcat, instruction, attend-
ance, health services. PePil transFort&
Lion. plant operation and mainte-
nance, feted charges, and net expendi-
tures to cover deficits for food services
and student body activities.

(n) Not to be considered. The SEA
may not comdder the following ex-
penditures in determining the LEA's
compliance with the maintenance of
effort requirement:

(A) AnY expenditures for community
services, espital outhe, or debt service.

(B) Any expend,. tures made from
funds provided under Chapter 1 and
Chapter 2 of Title I of the Act or
Chapter 1 and Chapter 2 af the ECU.

(b) Father to maintain effierf- (1) If
an LEA fails to maintain effort as pro-
vided in paragraph (a) of the; section,
and a waiver under 1 201.42 is not
granted. the SEA shall reduce the
urjes subspant with MOM- In the
amount allowed for ita indirect costs
under 34 CFR 75.583 by 50 percent.

(2) In determining maintenance of
effort for the fiscal year immediately
following the ftscal year in which the
LEA failed to maintain effort, the
SEA shall consider the LEA's fiscal
effort for the second preceding fiscal
year to be no less than 00 percent of
the combined fiscal effort per student
or aggregste expenditures (using the
measure most favorable to the LEA)
for the third preceding fiscal year.

ewer= In Federa/ fiscal year 1990. an
LEA falls to maintain effort because Ca
fiscal effort in the preceding fiscal year
(2988) (see example in paragraph (OC) of
this section) is less than 90 Percent of Its
fiscal effort in the second Preceding Meal
Year (1987). in assessing whether the LEA
maintained effort during the next fiscal
year (1991), the SEA may consider thr
LEA's fiscal effort in the second preceding
fiscal year (1988) tthe year that caused the
LEA's failure to maintain effort) to be no
less than 90 percent of the LEA's expendt.
ture In the prior fiscal year (1987).
(Authority, 28 U.S.C. 2728. 2782, 2831)
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ma Waiver et the mainienance at
effort requireaseat.

(a) (1) An SEA may waive, for one
fiscal year only, the maintenance of
effert requirenumt applying to an LEA
in 1201.41, if the SEA determines that
a waiver would be equitable due to ex-
ceptional or uncontrolled eircum-
names. These circumstances include,
but are not limited to, the following:

(1) A natural disaster.
(ID A precipltoas and unforeseen de-

cline in the financial resomees of the
LEA.

(2) An SEA nay not consitkr tax
or referenda to be exceptional

or uncontrcalahee ghee:mates:cm
(b) (1) If the SEA pants a waiver

under paragraph (a) of this section.
the SEA may not reduce the amount
of migrant education fends the LEA is
otherwise entitled to receive.

(2) In determining maintenance of
effort feor the fiscal year immediately
following the fiscal year for which the
waiver was granted. the SEA shall can-
sitker the LEA's fiscal effort for the
second preceding fiscal year to be no
less than 90 percent of the combined
fiscal effort per student or aggregate
expenditures (using the measure most
favorable to the LEA) for the third
preceding fiscal year.

Exaanx in fiscal year 1990, an LEA se-
cures a waiver because its fiscal effort in the
preceding fiscal year (1988) (see example In
I 201.41 (a)(2)) is kw than 90 percent of Ha
fiscal effort in the second preceding fiscal
yen (198?) due to exceptional or uncontrol-
lable circumstances. In aseessing whether
thr LEA maintained effort during the next
fiscal year (1991). the SEA may consider the
LTA's expenditurta for the second preyed-
ins fiscal Year (1988) (the year for which
thr LEA needed a waiver) to be no :ess than
90 percent of the LEA's expenditures in the
prior fiscal year (1987).
(Authority'. 20 U.S.C. 2729, 2782.

201.43 Supplement. WI suPfganL
(a) Except as provided in
201.45(a)( l), an agency that receives

migrant education fends available
under this part may use those funds
only to supplement and, to the extent
practicable, increase the level of non-
Federal funds that would, In the ab-
sence of migrant education funds, be
made available for the education of

I 201.44

=Pals Participating in m#grant eft=
Uon projects, and in no case may mi
grant education fends be used to sup
plant those nan-Federal funds.

(b) To meet the requhement in pars
graph (a) of this section, an operatins
agency is not required to provide sere
ices under this part through the use o
a particular instructional method Or h
a partieular instructional setting.
(Authority 29 U.S.C. Ma. 3MI)
154 FR 03311. Oet. 23, nee as amended a
56 PR 22017, WY 39, 18991

eersernws Ders Noes At 55 FR Mote
May 30, Mt in 1 201.43 paragraph lb) wa
amended by removing 'lEA" and adding. 11
its place, the words -operating teener, el
fictive either 46 days after publication h
the Papaaat. Rawer= or later if Congres
takes certain adjournment& The Depart
ment of Education win publish a doctimen
In the Maim Itgaistma at a Wes date, an
nouncing the effective data.

0 241.44 Comparability.
(a) Except as proVithd in parsgrapt

(n) ot this section and 1 2*1.45, an op
crating agency may receive Milo=
Education Program funds only if tie
operating agency uses State and ken
funds to provide services to studene
receiving Migrant Edueation Progran
services that, taken as a whole, are a
lease comparable to services being pro
vided to reudenta, enrolled in the sane
grade levels of ail of the Operatini
agency's schools, which are not mete
ing Migrant Education Program
funded services.

(b) (1) An operating agency is con
sidered to have met the comparabilitl
requirements in paragraph (a) of the
section, if it either--

CD Files with the SEA a written as
scrance that it has established and im
plemented

(A) A district-wide salary selledtl*
(B) A policy to ensure equivaience

among schools in teachers, administra
tars, and auxiliary personnel; and

(C) A polity to ensure equivalency
among schools in the provision of cur
riculum materials and tnatructiona
suPPlier4 or

(ii) Establishes and implement
other measures for determining com
pliant* as the SEA may approve.
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(2) In determining compliance with
Paragraph (a) of this notion, an opus
sting agency does not toed to timundcr
unpredictable changes in student en-
rolhnent or perm:mud sasignments
that occur after the beginning of a
school year.

(c) (1) An Moran= sgency shall de-
velop written procedures to ensure
compliance with paragraph (a) of this
section.

(2) The written procedures ensuring
compliance with paragraph Ca) of this
section must include a moms for
demonstrating that State and local
funds are used to provide services to
students receiving Migrant Education
Program services thst are at least
comparable to the services proviskid to
students in the same grades who are
not receiving Migrant Education Pro-
gram funds.

(d) An operating agency shall main-
tain annual records documenting com-
pliance with paragraph (a) of this sec-
tion.

(e) In accordance with the rulemak-
ing requirements in 201.4e, an SEA
may establish standards to ensure that
an operating agency's policies under
Paragraph (c) of tbis section result in
the provision of equivalent staffing,
materials, and supplies among the
schools of the operating agency.

If) (1) The SEA shall monitor each
LEA's compliance with the compara-
bility requirements.

(2) If an operating agency is found
not to be in compliance with the com-
parability requirements, the amount
to be withheld or repaid is the amount
or percentage by which the operating
agency failed to comply with the
measures established under paragraph
tin of this section.
tAuthreity: 20 MEM. 27284c), (d), 2782.
2831)

194 17/1 43228. Oct. 23, 1989. as amended at
55 PR 22017, May 20, 1990)

Ernt-nys Dant Hors 1: At 54 FR 43228,
October 23, 1989. 1 301.44 was sdded. effec.
Live after the information collection require-
me.de have been approved by the Office of
Management and Budget under the Paper-
work Reduction Act of 1980.

Beviertes DATS Nova t At 545 PR 22017,
May 30. 1990. 1 201.44 ass amended by re-
movuie "LICA- wherever it appears and
adding, In its place, the words "operating

WM MN (7440 Idigoo)
agener. effective either 45 daps after publi-
catkin In the ?Wm. Rama= or bier If
Cvngress takes certain adjournments. The
Department of Mention will publish a doc-
ument In the MOM= at a later
date, swimming the effeetin date.

I 201.411 Eselading special SMte and local
bade from samdemea t. nal implant
and emnparability deterednations.

ta) General rule. (1) For the purpose
of determining compliance with the
suPplement, not oupplany. requirement
in 1 201.43 and the comaarabinly re-
quirement in 1 201.1a. an operating
agency may =clucks State and local
funds spent in carrytng out the follow-
ing types of programs:

(i) Special State programs desimsed
to meet the special educational needs
of migratory children. including com-
pensatory education for migratory
children, that the Secretary has deter-
mined in advance under paragraph (b)
of this section meet the requirements
in section 101649(1M of the Act.

(a) Special local programs designed
to meet the special educational needs
of migratory children. Including com-
pensatory education for migratory
children, that the SEA hes determined
in advance under paragraph (c) of this
section meet the requirements in sec-
tion 10111(delaB) of the Act.

(2) For the purpose of determining
compliance with the comparability re-
quirements in 1 201.44 only, an operat-
ing agency MAY also exclude State and
local funds spent in carrying out the
following types of programs:

(1) Bilingual education for children
of limited English proficiency.

(ii) Special education for handi-
capped children.

MD State phase-in programs that
the Secretary has determined in ad-
vance under paragraph (b) of this sec-
tion meet the requirements in secticn
101a(dX2x11) of the Act.

(b) Secretarial determination regard-
ing State programs. (1) In order for an
operating agency to exclude Stale and
local funds spent on State programs
under paragraphs (a)(1)(I) and
(Kean iii) of this section. an SEA shall
request the Secretary to make an ad-
vance determination of whether

(1) A special State program under
paragraph tax 1) of this section meets
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the requitement:1 in section
10111(d)(1)(S) of the MU and

(ii) A State phase-in program under
Paregraph taX2niii) tid this section
meets the requirements In section
1018(dX2X11) of the Act.

(2) Before making the determlner
tion, the Secretary requires the SEA
to submit copies of the State law and
implemenUng rules. regulations,
orders, guidellims, and interpretations
that the Secretary may need to make
the detennbuttion.

(3) The Secretary makes the deter-
mination In writang and includes the
reasons for the determination.

(4) lf there is any material change in
the pertinent State law affecting the
program, the BEA shall submit those
changes to the Secretary.

(c) SSA determination reparding
local programs. (1) In order for an op-
erating agency to exclude State and
local funds apent on a special local
program under paragraph (a)(1)(i) of
this section, the operating agency
shall request the SEA to make an ad-
vance determination of whether that
program meets the requirements in
section 10113(d)(1)(B) of the Act.

(2) Before making a determination.
the SEA shall require the operaUng
agency to submit copies of the State
law and implementing rules, regula-
tions, orders, guidelines, and interpre-
tations that the SEA may need to
make the determination.

(3) The SEA shall make the determi-
nation in writing and include the rea-
sons for its determination.

(4) If there is any material change in
the pertinent local requirements af-
fecting the program, the operating
agency shall submit those changes to
the SEA.
(Authrwity: 20 U.S.C. 2928 tit), (c). (d). 2782)

154 FR 432211. 23. 1089. as amended at
55 PR 32017, May 30. 1990)

EFTWCTIVI Dan Norm At 55 PR 22017.
Mar SO. 1990. 3202.41 was amended by re-
ntoWng "LEA- wherever it appears and
adding. hi ha ohm, the worth "operating
agency". effective either 45 days after publi-
cation In the Pnentas. Racism or later ff
Congress takes certain ad)ournments. The
Department of Mutation win publish a doc-
ument in the Peennu. Restersa at a later
date, announcing the effective date.

2014
I MAI State ralemalaing and ether Mt

sespounglitiss.
(a) An MA is responsible for ensm

ing that the sondes that receiv
Chapter 1Migrant Education Pis
gram funds in the State comply wit
all statutory and regulatore Provielor
appltable to °meter 1.

(b)(1) Except as provided in pan
graph (e) of this section, Chapter
does net preempt, prohibit, or encou
age State rules, regulations, or polleit
issued pursuant to State law.

(2) If a State issues rules, regun
tions, or policies, they must be consis
oft with the provisions of the Mien

(I) The Chapter 1 statute.
(In The regulations in this part.
(01) Other applicable Federal sta

utes and regulations.
(iv) The SEA application apmovi

under 1 201.13.
(c)(1) Unless needed to implemo

SEA resPonalbWties in its *ppm;
State application or in the Chapter 1
Migrant Education Program statute I
regulations, a State may not ism
rules, regulations, or policies thst
LEAs' decisions affecting run& r
ceived under this part regarding

(1) Ora& levels to be serrett
tin Basic WW1 areas to be addresse
nil) Instructional settings, materia

or teaching techniques to be used:
tiv) Instructional staff to be et

ployed, as long as the staff nne
State certification and licensing
quirements for educatice personnel:

Cr) Other essential support serviette
(2) For purposes of tins section, de

alone concerning the planning, imp
=natation, and evaluatton of miens
education programs and projects ec
ducted at the local operating *gen
level are not "LEA incisions" unit
the SEA determines that the LEA
other operating ageney has author'
to make these decisions.

WI The imPosition of any State n
or policy relating to the administi
non and operation of the Chapter
Migrant Education Program. includi
those based on State intenfretation
any Federal law, regulation, or gull
line, must be identified as a State-i
posed requirement.
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101.47

eX1)(1) Enema as provided in pars-
aphe (e)(1)(11) and (e,.1)(iii) of this
nion, if a State Imes mitior rules tm
mahatma relating to the administra-
m or operation of program funded
Mr this part. the State shall cou-
nt a State committee of practition-

to review before publishing any
Qin proposed or final rule Or rands"

Hi) In an emergency situaticn in
:11nh a major rule or regulation must
issued within a very limited time to

aist agencies with the oneration of
'Denims under this part. the State
(A) May lame the regulation whin:nit
abutting khe committee of practi-
mieng but
LB) Shall immediately thereafter
knvene the State committee a Waal-
oners to review the emergency rule

regulation prior to hisuance in final

(iii) The State shall ensure that the
munittee of practitioners reviews
on-major rules or regulations before
ublication.
(2) It a State does not issue rules le
vitiations relating to the administra-
on or oneration ed programs under
Ms part but Issues policies that the
EA and local operating agencies are
cquired to follow. the State must
omply with the requirements in this
eaten for issuing rules and reguic

MID The committee of practitioners
lust Include
(A) Achninistrators:
(13) Teacherig
(C) Parents:
(D) Member of local boarde of edu-

ation: and
M) Representatives of private school

:hildren: and
(0) A majorfty of the committee

mat be representatives of Mks or
Kber operating sitenoino-

(iii) =As are encouraged to rum@
lam appropriate organizations recom-
landslip= for membership on the
rammittee.
Authorftv 20 CAC. 2782 3931, 26611

201.47 Complaint procedures ter an
WA.

(a) An SEA shall adopt written pro-
cedures for-

4 s
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(1) Receiving and resolving any com-
phial that the SEA or an operating
enency is violating a Federal statute or
regulations that apply to programs
under Mb part;

(2) Reviewing an appeal from a deci-
sion of an opersting agency with re-
Meet to a complaint: and

t3) Conducting an independent on-
site investigation of a complaint if the
SEA determines that an melte inns-
tigstion is necessary.

(b) An SEA shall include in its com-
plaint procedures

( I ) A time limit of GO calendar days
aft.? the SEA recetves a complaint

(i) If necessary, to catry out an inde-
pendent on-site investigation: and

(ii) To resolve the complaint:
(2) An extension of the time limit

under paragraph (bin) of this section
only if exceptional circumstances exist
with respect to a particular complaint;
and

(3) The right to request the Secre-
tary to review the final dectsion of the
SRA.

(e) An organisation or individual
may file a written signed complaint
with an SEA. The complaint must in-
elude

(I) A statement that the SEA or an
one:rating agency has violated a re-
quirement of a Federal statute or reg-
ulations that apply to the Chapter I
Migrant Education Program: and

(2) The facts on which the state-
ment is based.
Authority 20 U.S.C. 2931(1))
i54 PR 43229. Oct. 23, Isis.= amended at
56 PR 23017. May 30, 19901

Erncriva Mtn Hors 1: At 64 . 43320,
October 23, 1989. 201.47 was added. Wee.
live after the information collection reeuire.
news bare been Ibbrulted by the Office of
Management and Budget under the Paper-
work Reduction AC el 1960

Erreerrve Dam Norm t At 56 PR 22017,
May 20, 1990, I 201.47 was amended by re-
moving -LEA" wherever ft appears and
adding, in its place, the words -operating
Menne% effective etther 45 days atter pubn.
cation in the Pecomm Ruts= or later it
Congress lakes certain MUnurnmenik The
Department of Education will putallab a ckm-
meat in the Palim. Manna at a tater
date. announeing the Weeny, date.
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I taus Allowable mos ming program
fon&

(a) To actinbileter ita migrant educa-
tion MST= fin' migratory children.
an SEA my use the funds maths avail-
able for the State migrant education
program under I 201.21 only to per-
!ens those functions that are unique
to the migrant education program or
that are the aame or similar to the
functions performed by LEAs in the
State under% CPR part 200,

(b) These functions include, but are
not limited

Statewide Mentifleation and re-
cruitment of eligible migratory chit-
dres4

(2) Intents!e and intrastate coarcii-
nation of the thee migrant education
Program and its lleal WOMB etith
other State prcgrams and local
prolectac

tgl Coordinating project level activi-
ties with other public and private
mention

(4) Implementing the migrant stu-
dent record transfer system:

Mt Processing reports that are sub-
mitted by the operating agencies to
the SEA:

cti) Maintaining inventivies of Pron.
erty acquired with Migrant Education
Program fundz

(7) Negotiating awarding of con-
tractic and

(3) Evaluating activities of the State
migrant education program, other
than the design of evaluation report
forms and final preparation of the
REA's evaluation report to the Secre-
tary.
(Authorttr 20 U.S.C. 2751, 2743. MID

20139 Persons io be essimad non-Citap-
ter I done&

tat An operating agency mar assign
public school personnel paid entirely
with Migrant education funds to Jim&
ed supervisory duties that may provide
some benefit to children not partici-
Patine in the migrant education
Polon U

M Simliarly situated personnel at
the same school site, who are not paid
with Chapter IMigrant Education
Program fflm ds. are asehmd these
dui** and

201.50

(11) The time spent by Chapter 1 per-
sonnel on these duties does not exceed
the lust of the followinic

di The proportion of iot a. work lime
that similarly situated non ampter I
personnel at the am* school site
Wend performing these duties.

(ll) One period per day.
UM Sixty minutes per day.
(b) The amount of time referred to

in paragraph (a)(3) of this section may
be calculated on a daft, Intelikr,
monthly, or annual bast.

(e) The duties hi paragraph tat of
this section need not be limited to
classroom instruction, but may In-
clude, but are not limited to, the fol-
lowing
tit Supervision of halls, play-

groun ds. lunchrooms, study halls, bus
loading and Unloading, and home-
rooms.

(2) Paaticipation as a member of a
school or district curriculum commit-
tee.

(3) Partkipation in the selection of
regular curriculum materials and sup-
plies.
(Authority: 20 U.S.C. 29531

(64 int OSSIL Ob. 22, 1989, as amended at
55 PR 32017, May MO, 1990)

Ervitenvs Dere Worm At 56 PR 23017,
May 30, 1990, In I 201.49 paragraph (a) was
amended by removing -LEA" end Mang. in
tts place, the words 'operating spencr, ef-
fective either 46 Jars after publication In
the Pessan Rum= or bier if Congress
takes certain adioumments. The Depart-
meet of Education will publish a document
in the Peentas Esommit ats later date. asi-
mound!). the effective date.

fl 201.50 Prohibition otgainst considering
payments under the Migrant lIducentan
Program in determining ghat aid.

A State may not, take into consider-
ation payments under the Migrant
Education Program in determining

(a) The eligibility of an LEA for
State alit or

(b) The amount of State aid to be
paid to an LEA tor free public educa-
tion.
(Authority: 20 U.S.C. 28641
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11 201.51

Moped 11Evabsoiten

sweat 54 PR 43238, Om 23, 1989, unless
otherwise noted.

281.51 Evaluation and demographic re-
ports.

(a) Operuting agency evaluation&
(1) An operating agency shall evalu-
ate, at least anee every three years,
the overall Progress, including the
educational progiess. of migratore
children who participate in Its Chap-
ter 1 migrant education projects, in
terms of basic and more advanced
skills that all children are expected to
master. Progress must be measured

(i) Against the desired outcomes de-
scribed in the operating agency's ap-
plication; and

419 Except for Chepter 1 migratory
children in preschool. kindergarten.
and first grade, in terms of student
achievement in accordance with the
national standards In § 201.33.

(2) (I) The operating agency shall de-
termine whether improved perfarm-
ance of the Chapter 1 formerly Migra-
tory children, participating in a full
school year program at least two
Years. Is sustained over a period of
more than 12 months.

(11) To make this determination, an
operating agency shall assess perfcem-
ance of the same children for at least
two consecutive 12-month periods, pro-
vided these children continue to be en-
rolled in the schools of the operating
agencle

Bison= An operating agency provides
Chapter 1 migrant education services during
the 1939-90 school year. The operating
agency meastoes the gains made by partici-
Pitting children on a spring-spring testing
cycle (nning 1389, 19901. To determine
whether bummed performance is eustahted
over the period of more than 12 months, the
operating agency measures the performance
again in the tiering of 1091.

(3) The operating agency shall
report its evaluation results to the
SEA at least mace during each three-
year application cycle.

(b) SEA evaluations. (1) An BEA
shall evaluate, at least every two
years. the Chapter 1Migrant Educa-
tion Program in the State on the basis
of the local evaluations conducted
under Paragraph (a) of this section

4s6
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and sections 1107 and 1202(aX(1) of the
Act.

(2) The SEA shall ensure thst Hs
enniat evaluation report is representa-
tive of the statewide program.

(3) The SEA shall inform its operat-
ing agencies. in advance. of the Wal-
ks data that wili be needed and how
the data may be collected.

(4) The SEA shall
(i) By a date established by the Sec-

retary, submit its evaluation to tlie
Secretary'. and

(H) Make publk the results of the
evaluation.

(5) The SEA may require the operat-
ing agencies to evaluate the effect of
the ChaPter 1 migrant education
projects on the children's achievement
in basic and more advanced skills
within the regular program. including.
but not limited to, writing, science.
history, or other subjects.

(e) SEA annual performance report.
(I) An SEA shall annually

(i) Collect the evaluation and demo-
araPhie data as required by sectien
1019 of the Act and specified by the
Secretary for the SEA's annual per-
formance report: and

ii) Submit those data to the Secre-
tary in that report-

(2) An operating agencv shall Pro-
vide to the SEA any data needed by
the SEA to complete its annual report.
(Approved by the Office of Management
and Budget under control number 1810-
°519)
(Authoritr 20 U.S.C. 2722, 2729. 2731, 2783.
2635. 2852;

(54 YR 43130, Oct. 23, 1939, as amended at
56 PR 6932. Pea. 26. 1996. bb PR 22017. Rey
30. 19901

Emmet Dars Norm At 55 PR 23017,
May 30, &990.buj 201.51 ass amended by re-
aleViAg **LEA" wherever it swears and
adding. tn its place, the words "operating
agency", effective either 45 days after pub)).
cation in the Mama. Racism or later if
Congress takes certain adjournments. The
Department of Education will publish a doe.
ument in the Stumm Reourrga at a later
date, announcing the effective date.

201.32 Evaluation information to be col-
lected.

(a) In assessing their Programs anli
projects, the SEAs and oPerating
agencies shall conduct evaluations

434

055. of Sem end los. Mew Edemas.

that assets the overall progress of per-
tit:Ulan= intgattory children in grades
2 through 12, including educational
Progress, In tenni of instructional
services and support services.

(13) The evaluates:1 design for the
regular sethool year instructional
project mind include

( I) Objective mamma of the educa-
tional progress of project partieiliallia
(including educational achievement in
basic as measured, if possible,
over a 13-month testing interval
through the use of iliniroPriste forms
and levels of national or State normed
achievement tests. If this is not pond-
Me, the SEA or operating agency maY
me other anantable measures of edu-
=UMW progress of mierateey chil-
dren, sueh as changes in attendance
patterns, dropout rates, and other ob-
jeetivelY aPPlied indicators of student
achievement compared to the per-
formance of an aPProPriale non-
project eomparisim mop, as defined
in 1 201144 and

(3) A meamirc for determining
whether, for formerly mbgratory chil-
dren who have been served under thls
Part in a full school year program for
at brag two years, improved perform-
ance is sustained for at least one addi-
tional year.

(c) The evaluation design for the
summer school instructional project
must include

(1) Objective measures of the educa-
tional progress of project participants
(including educational achievement in
basic skills) over the project perform-
ance perfect and

(2) To the extent possible, a means
of comparing project outcomes to
throe of an appropriate non-project
comparison smoup.

(d) During either the regular or
summer ter ms. the evaluation design
for any support-service components
must Include

(1) Measures of the effects of the
project on participants that are con-
sistent with the defined support serv-
ices objectives. (Por example, changes
in student attendance rates may be an
appropriate meaeure of the effect of
guidance and counseling services.); and

(3) IZ possible, a means of comparing
Proiect outcomes to the performance

201.34

of an appropriate non-project compart
sces group,
(ApProved by the Office of Management
and Budget under control number 1810-
°519)

(Authority: 20 U.S.C. 9726. ME 3831. 9835:

154 PR 4323E OM. 83, 1989, as amended si
55 PRnu. Feb. 28. 19903

5 291.511 Gensnd tesbated standards an
evaluation.

=As and local operating agenaries
shall comply with the following tech
nice] standards in designing and implo
meeting twecedures for the evaluation
of Chapter 1 migrant adman=
PraieetE

Cal Representativeness of evaluation
Radius& Tbe evaluatimr results must
be computed so that the findings
apply to the persons served in projects
under the prewar= This may be an
complished by including In the waltz&
tion either all or a representative
sample of persona, schools, agenciea
or projects.

tb) Reliability and validity of eval
ration instruments. The evaluation in
struments used must amalstently and
accurately meaorre progress toward
accompilshing the objectives of the
project, and must be appropriate con.
sidering factors such as the age. grade.
=Mt,, language, degree of language

and background cd the pe.
sone served by the project.

tel Soundness at evaluation rum
dures. The evaluation procedures must
minimize erre, by providing for primer
administration of the evaluation be
strunienta. accurate scoring and trate
scription of results, and the use of
analysis and reporting procedures that
are aPPropriate for the data obtained
from the evaluation.

(d) Valid assessment o f prvifevt out-
comes. The evaluation procedures
m..st provide for accurate and obice-
tive measurement of the prow,
Made bY Project ParikiPants towards
defined project objectives.
cattithrtritY: 20 U.B.C. 2729, 278E 2531, 3833)

201.54 Non-project comparison groups.
To fulfill the requirement for a non-

projeM cOolparisOn gr011p, aPPraPriate
comparison groups consist of persons
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APPENDIX F

SERVICES TO PRIVATE SCHOOL CHADREN

01. Mat am the statutory mid regrartmy modrements that cl#dion hi Pdvate schools
be served kr the Aftrant Education &wain?

A. Section 1202(8)(3) of the statute requires that the Migrant Education Program be
administered consistent with the basic objectives of Section 1012. Section 1012(c)(2)
reqtares that local applications contain an assurance that the applicant wiN make provision
for services to children attending private elementary and secondary schoOs in accordance
with Section 1017 of the statute. In keeping with this statutory scheme, Section
201.17(b)(3) of the regulations 'SWUM that an operating agency application contain an
assurance of adherence to program requirements in Section 201.35 and 201.36. Section
201.36(d) requires the SEA to enure that services are provided to all significant
concentrations of eligible migratory children enrolled in private schools, consistent with the
service priorities in Section 201.31, in accordance with the basic objectives of Section
1017 of the statute.

02. What am en SEA's rowonsHOties with regard to pmvision of Ales services by
operating agencies to cMdmn kr private schools?

A. When the SEA receives a grant to operate the Migrant Education Program, it must
provide assurances that it will comply with all applicable statutory and regulatory
requirements. When making subgrants to local operating agencies, the SEA must ensure
that the operating agencies comply with these applicable regulatory and statutory
requirements.

Thus the SEA, like each operating agency, is responsible for ensuring that services are
provided to all significant concentrations of eligible migratory children enrolled in private
schools, consistent with the service priorities in Section 201.31, in accordance with the
basic objectives of Section 1017 of the statute. (See Section 201.36 of the regulations.)

03. Given that the "bask oWectivesa of Section 1017 apply to the operatkig agency's
program, how does Section 1017 affect the ways kr widch these agencies nmke provisicm
for the specie/ educational needs of migratory chicken attenthrg private schools?

A. The operating agency's efforts must:

1. include timely and meaningful discussions with private school officials about
the MEP activities (and arrangements for MEP activities) in which migratory
children with special educational needs attending private schools may
participate;

2. ensure that these activities meet basic program requirements applicable to all
MEP funded activities for students enrolled in non-private scnools; and

ensure that these activities are provided equitably to private and non-private
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school miwatory children, taking into account the number of children to be
served and the special educational needs of such children.

The provisions in Section 1017(b) through Id) regarding bypass, complaint procedures, and
capital expenditures are not apOicable to ttui MEP.

04. If the bypass provision h Section 1017(b) of Ole Chipter 1 statute do mpt awly kr
the ca se Oisn SEA or operating framers foams to proviths equitable MEP stwvices toinkpatory chn hi pdvate andnon-Nivate se/wok may the Secretary arrange for abypass sacks, other authwity?

A. Yes. The Secretary hes broad authority under Section 1202(d) ef the statute and
Section 201.24 of the regulations to make a special arrangement for services with one or
more public or non-profit private agencies to carry out MEP activities in the State, if the
Secretary determines that the SEA is unwilling to or uroble to conduct an educational
program for migratory children who are eligible to be served. The Secretary would make
such a special arrangement only after the SEA has had reasonable notice and an
opportunity for a hearing. (See the Bypass section in Chapter 1 of this manual.)

CIL Do the remit court cases, ki particuksr dissdaysieftag, which dealt with clWdren
attendkw reVously &Misted private scholia, affect the MEP?

A. Yes. These court cases, most notably Aguilmajeluto, which haw, dealt with the
manner in which private school children may be served with Chapter 1 funds in light of
constitutional requirements contained in the First Amendment, pertain to the Chapter 1
MEP.

Most significant is the prohibition in Aguilly_z_felmn against Chapter 1 personnel
providing instructional services in religiously affiliated schools. ED issued guidance on the
&um decision in August 1985, June 1988, and April 1987 to the Chief State School
Officers and the Chapter 1 LEA program directors. That guidance was incorporated in the
appropriate sections of the Chapter 1 Policy Manual, and for convenience is also included,
as applicable, in this appendix. Although most of the situations which that guidance
addresses will rarely occur in the MEP, the guidance is repeated here because of its
importance where these situations do arise.

126. What are the operating agency's recodrements for consultatitm with private schocd
officials?

A. The requirements for consultation with private school officials include "timely and
meaningful consultation with appropriate private school officials.* To meet this require-
ment, an operating agency is required to consult with private school officials before
making any decision that affects the opportunities of eligible private school children to
participate in the MEP project. In other words, consultation must occur during all phases
of the design and development of the MEP project, including consideration of which
children will receive services, how the children's needs will be identified, what services
will be offered, how and where the services will be provided, end how the project will be
evaluated.

F-2
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07. *by MAO., 1 MEP ksstructkmW personnel constdt with private school personnel?

A. Yes. MEP teachers and other instructional personnel may consult with instructional
staff from tto private school in order to coordinate the MEP program with the regular
classroom instructcs and to facilitate the success of the services provided. Such
conadtation should not occur at the site of the MEP services while the services are being
provided. To the extent practicable, the operating agency may wish to have this consul-
tation OCCur at 8 public sthool site, other neutral site, or by telephone.

aa ff the ankh* of the Ovate school th" not wish to have their chicken particOate hi
the MEP, is the SEA stN requked to serve these chicken?

A. No. If after consultation with the private school officials, the officials of that school
do not wish to have their students participate in the MEP, then the SEA is not required to
provide MEP services to these ctOldren. However, consultation must include a clear
explanation of the various ways in which the operating agency can help to provide
services to children attending private schools.

09. Which clicken attenchtg private schools are eigOle to receive MEP services?

A. Children attending private schools ere eligible if, in any given school or school
campus, there ere significant concentrations of them who meet (1 ) the requirements to be
considered migratory as defined in Section 201.3 of the regulations; (2) the service priority
criteria in Section 201.31; a? J (3) the needs assessment criteria in Section 201.32.

010. Is the SEA responsible for assessing the needs of private school chkken in the
State?

A. Yes. The SEA is required to conduct a statewide needs assessment of eligible
migratory children in the State, including children enrolled in private schools. Section
201.32 requires the SEA and the operating agencies to identify all eligitie migratory
children in the State, including those migratory children enrolled in private schools, and to
design its program on the basis of that information, including the information on eligible
migratory children in private schools.

011. May the SEA provide services to private school clachvn that are not the same as
those protdded to Ind* schmi chithwt?

A. Yes. While the statute requires that services be provided equitably to private and
non-private school children, these services do not have to be the same to be equitable. lf
the needs assessment reveals that private school children have different educational needs
than public school migratory chqdren, then the services would not have to be same to be
equitable.

012. What is meant by 'Writable servkes"?

A. Services are considered to be equitable if the SEA: (1) assesses, addresses, and
evaluates the needs and progress of both groups of children in the same manner; (2)
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wovides, In tte aggregate, approximately the same amount of instructional time and
materiels for children with Similar mods; (3) spends an equal amount of fumfa to SW Ve
similar public end private school children; and (4) wovides Ovate school children an
opportunity to participate in the program equitable to the opponwtity providul public
school children.

013. May an operating Nancy provide tutrvicas to private school dabien that are not
equitable to those provickrd to pubic sdnrol chikkon, N after melt*" en offiw of
espitebhr services, private school chisfren femme to panictaat a n ordy sone of the
services?

A. The statute requires that the operating agemy (arxl the SEA) provide ecgitable
sOrViCeS for private school children; it does not require that private school children accept
or participate In all those services. The LEA must design end offer to provide services for
private school children which are eqtitable to those being providsd chikken attenchng
public schools. If private school children choose to participate in only some of those
SerViCes, and decline to participate in others, the SEA will have met its responsibility by
providing those services in which private tzhool children wish to participate. The
operating agencies should ccmtinue to offer equitable services in future years, however,
rather than offer only those services in which children participated in ttu past.

014. What If, after inekkig rui erpiteNe offer to serve clAken attenehrg private schools,
particOation in the MEP by these chithon is low?

A. If, in spite of an offer by the operating agency to provide equitable services, par-
ticipation remains low, the operating agency and the SEAs ere encouraged to determine
why that is so and, if appropriate, modify the woject in a manner that will maximize
participation by pivate school students. For instance, the operating agency may be
providing MEP services to private schoca children at a neutral site very near the private
school and escorting tlut children to and from the neutral site. While the offer may provide
equitable services, many eligil* private school children are not participating, in an effort
to increase participation, the operating agency could decide, for example, to provide
computer assisted instruction (CAI) for children whose parents prefer not to have them
leave the private school.

015. Which wending agency is rosponside for serving chMen who reside within a
geographical ana served by one werating agency and who attend a private school located
in a geopapNcal area served by another?

A. The SEA is responsible for determining which operating agency will provide such
services to children who reside within a geographical area served by one operating agency
and who attended a private school iocated in a geographical area served by another.

o le. May an SEA revise its services for pubic school students so that they aro equitable
with those kw private school students?

A. Yes. In some cases it may be necessary to adjust the manner in which services are
provided to public school students.
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017. ff en emoting eimincyt rqrplcadsn *es not NoWtle adequately for erpritabbi
services to private school chick'si, or mph* why no service wffi be provided to thrum
may rur SEA approve ft?

A. No. Furthermore, the operating agency has no authority to expend funds until the
SEA approves ttmg application.

019. How are services to private school dirfren to be monitored by the SEA?

A The SEA must monitor senk.es for private school students in the same way it
monitors services to public school chikken. In addition, the SEA must ensure that
operating agencies provide equitable services to private school students.

019. Afty MP pommel sor on the premises of trAlitursly *Mated pdvate schools to
provirks MEP Instmtional senckes?

A. No. In Aguilfics..fidtaa, the Supreme Coln held that Chapter 1 personnel may not
provide instruction& services on the premises of religiously affiliated private schocAs.
Instructional services for thorn children mtmt be provided at sites that are neither
"physically nor educationally identified with the functions of the private school." See
Wolman V. Walter, 433 U.S. 229, 248-47 (1977).

020. May MP persomrel enter a 'Woo* afMated pdvate schemil kr OHM, tO escort
priVate school chisken from disk rooms to services held outside the priwote school and to
titian dram to Or* rooms?

A. Yes. The provision of escort services where needed is permissible as long as no
instruction is occurring as the children are being escorted. Under these circumstances, the
duties are non-instructional and are designed merely to protect the health and safety of the
children. As noted above, the Supreme Court in f21120 only prohibited Chapter 1
instructional SOMCas on the premises of religiously affiliated private schools. The Cowl in
Woiman and previously in fverson v. Board of Education, 330 U.S. 1, 17-18 (1947),
recognized that services related to the health and safety of children are permissible even if
provided at religiously affiliated private schools. Therefore, the use of escorts does not
raise the entanglement problms at issue in the haw case.

021. Am MI, pogroms on nonregglars private school premises effected by the Maw
LAE= decision?

A No.

022. Does the term "teacher as used kr &air v. Felton kclude other puha school
personneP

A. The second circuit opinion affirmed by the Supreme Court in Aggiler_3LBeign
forbade "the use of federal funds to send public school teachers end other professionals
Into religious schools to carry on instruction, remedial or otherwise, or to provide clinical
and guidance services.* However, the Supreme Court in an earlier case, Wolgialv.,
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Walter, distingu/shed the role of the diagnostician from that of the teacher or counselor
with regard to anrvices in the private school. ED views testing to select children es part of
diagnosis; hence, on-premises testing for student selection is not prohibited under flaw.

023. May private school shorknts be Rimy/did services hi pubic schools or at nartral
sites *ging regular school hours, Won or after schooL or on weaken*?

A. Yes. These options are ell available, but the services must be equitable to services
provided public school children.

024. May private school chicken receive 11V3P services kr the private school before or
after regular school bows or on weekends?

A. No.

025. May private school chikken receive services with pubic school chkfren in a
summer school program?

A. Yes, but services must be equitable to those provided public school children. To
prcvide only summer activity for private school children, while serving public school
children during both the regular term and summer, would not be equitable.

026 Where may summer school services be provided?

A. At any site allowable during the regular school year.

027. Has the SEA responsilitity lea providkrg services on an equitable bees to eigible
private school chkken changed?

A. No, it was not changed by the Court's decision.

028. If an operating agency provkles MEP services to private school chldrai ki the public
schools, may the openiting agency charge the MEP reasonable amount for the space
toed? How are such costs alocated?

A. Yes. Reasonable end necessary costs for public school space used for the
instruction of private school students ere allowable. Reasonable and necessary costs are
those in excess of what the operating agency would incur in the absence of the MEP. For
example, the cost of a classroom in a building already in use would not be an excess cost.
Special costs incurred in preparing and maintaining it for occupancy by the MEP would be
allowable.

029. May a private school Old take onto private schad premises MEP instructional
materiels for his or her use as pert of the chid's MEP program?

A. Yes.
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030. May a nautra4 tithwi.patly contractor prow* MEP ihstrucdonal services on dm
panning of a reeky* &Mates pWvate whoa?

A. No.

031. May °pinatas§ agencks use wok& vans or other portoble units to provide NW
omen to chicken emoted h reek** offline( private stiwols? if yes, wham may an
wanting *envy pkwe a mak& or portal* w*?

A. Yes. The use of mobile or portable units for the provision of MEP services to
Ovate school children is allowable. In deciding where to place a unit, °Penning agencies
should be aware that the Supreme Ctnift has weviously held that the Establishment Clause
of the First Amendment is not violated when units are located on public property near the
private school. See Wolman v. Walter, 433 U.S. 229, 248-47 (1977). Such locations, as
well es other locations not owned by the private school or a religious organization, are
plainly acceptable sites for mobile cr portal* units.

The Supreme Court has not ruled on the constitutionality of placing a mobile or pcwtable
unit on property belonging to a religiously affiliated private school, and there may be
differing views on this subject. (One Federal Court of Appeals has held that the placement
of portal* or mobile units on the property of a religiously affiliated school is constitutional
Pulido v. Cavazos.) Given existing case law, it is the view of ED that, under certain
circumstances, mobile or portable units may constitutionally be placed on such private
school property.

ED believes that the courts would approve delivery of services in locations on private
school property that fit the Supreme Couit's characterization of the site that it found
acceptable in Wolman v, WAter, i.e., a site "neither physically nor educationally identified
with the functions of the non-public school.* While the Court has not held that other
locations are constitutionally impermissible, we believe that services at locations fitting
this characterization are most likely to withstand judicial scrutiny. ED believes that one
way in which the use of a mobile or portable unit at a given location on the property of a
religiously affiliated private school will comport with this standard is if the following
conditions are met:

1. The property is at a sufficient distance from the private school building(s) so
that the mobile or portable unit is clearly distinguishable from the private
school facilities used for regular (non-MEP) instruction.

2. The mobile or portable unit is clearly and separately identified as property of
the operating agency and is free of religious symbols.

3. The unit and the property upon which it is located are not used for religious
purposes or for the private school's educational program.

4. The unit is not used by private school personnel.
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In addition to the amditions stated above, an operating agency may find that the following
two further guidelines may bolster its decision to locate wits cm the property of a
religiously affiliated private school:

1. Before placing a unit on Ovate school property, the operating agency can
determine that other locaticms for the services are unsafe, impracticable, or
albstantially less convenient for the children to be served.

2. The operating agency could enter into a lease arrangement with the private
school for the use of the land owned by the private school upon which the
wit is to be situated.

032. Witt am awn* examples of property owned bye rellsiously affiliated private school
that would meet the above criteria?

A. Such property might include:

1. Land near the school that is separated from the school by an undeveloped
plot of land or other terrain features and that is used neither for religious
purposes nor the school's educational program.

2. A portion of a private school playground that is fenced in and has direct
access to a public street.

3. Those portions of a parking lot that are not immediately adjacent to the
private school.

033. May a religiously affiliated private school building be used as a power source for a
wit?

A. Yes. There is nothing to prohibit public schools from arrangima for power from any
sOurCe. HOwever, care must be exercised in the placement of the unit to make certain
that the unit is separate from the private school building. If the use of the power source
results in the need for repair, remodeling, or construction of private school facilities, MEP
funds may not be used for such repair, remodeling, or construction. (See 34 CFR
§200.55.)

034. kW the operating agency pay the private school with MEP fiords for the power or
for leaskg prapeny?

A. Yes. The private school, however, may not charge more than a reasonable amount
as determined under local conditions.

035. Who is responsible am/ Noble for the safety of private school chlkken &Mg the
time they walk or ride to a neutral site to be served by the MEP program?

A. Generally, the operating agency is responsible for providing for the transporting of
these children to a neutral site. The question of liability, however, would be determined in
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accordance with State end local laws and wotad depend on the specific facts of the
situation.

CU& Mit cm a smaii nail waft tqpney with a small NEP alocatkm * to provhb
egultabb sondces consistent WO the Mtge *dean?

A. Rural operating agencies may have special problems because of small allocations
and large distances between the private schools and available locations for wovidirv
services. The operating agencies may wish to consithy leasing rather than purchasing
equipment, renting a neutral site, or using home tutwing components to provide equitaNe
services. They may also wish to set up a joint project with neighboring operating
agencies, and submit a combined application.

037. May IMP funds be used to kutta8 necessary t*ctrical wirkig kt order to warns
ASP Computly Assisted ft:Motion (CAD prover= at a private sclumP

A. Yes. Reasonable installation costs are allowable under certain circumstances. In
approving such costs. SEAs must be aware that Section 200.55 of the Chapter 1
regulations states that Ifflo funds under this part may be used for repairs, minor
remodeling, or construction of ;rivets school facilities." Nevertheless, one way in which
the installation would be permissible is if:

o the installation is necessary in order for the MEP program to operate;

o the cost is related solely to the CAI program and does not otherwise correct
a deficiency in the facility;

o the installation does not result in any improvement to the private school
tocilities other than the electrical wiring related to the MEP compute*); and

o the representatives of the private school agree either to reimburse the MEP
program for the residual value of the wiring (the installation cost minus
depreciation), or to have the operating agency remove the wiring if the CAI
program is terminated at the site.

038. May kW finds be used to provide a techniean in a reVously &Mate d private
school to operate and maktakt CAI eqs*ment end keep order as needed kt the CAI AMP
classroom?

A. Yes. A technician may be paid from MEP funds to operate and maintain the CAI
equipment and keep order, but cannot provide instructional services in the religiously
affiliated private school. The Supreme Court in the fejton case prohibited the provision of
Chapter 1 instructional services in religiously affiliated private schools, but did not rule on
the provision of technical, non-instructional SeiViCes in those schools. In WQ.11110(1 V.
Walter, the Supreme Court upheld the provision of technical services, such as those of a
diagnostician, on the premises of a religiously affiliated private school. The Court found
that the nature of that relationship *does not provide the same opportunity for the
transmission of sectarian views as attends the relationship between teacher and student or
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that between counselor and student* 433 U.S. 229, 224 (1977). Thus, the placement of
a technician in a CAI MEP classroom does not raise the entanglement problems at issue in
the ado case.

038. May ewlimnent be place d n the protases of a relWausly affMeted ;Nitrate school to
provide CAI who IMP to eadole chkfren *mead it the =fool?

A. Yes. CAI equipment may be pieced on the pemises of a religiously affiliated
private school tinder certain circumstances. ED believes that such a placement will
withstand judicial scrutiny if the following criteria are mat:

1. As with all Chapter 1 programs serving private school children, the CAI
program must be under the LEA's direction and control. Ofrsite review, by
public school officials must be limited, however, to such things as the
installation, repair, inventory, and maintenance of equipment.

2. Private schc:,-; personnel may be present in CAI rooms to perform limited
non-instructional functions st.ch as maintaining order, assisting children with
equiPment operations (stxh es turning the equiment on and off,
demonstrating the use of the computers, and accessing MEP programs), and
assisting with the installation, repair, inventory, and maintenance of the
equipment.

3. Neither public nor private school personnel may assist the students with
instruction in the CAI room. Public school personnel may, however, assist
by providing instnxtion through computer messages, by telephone, or by
television.

4. Access to the computer equipment and the rest of the program mtrt be
limited to MEP eligible children.

5. Equipment purchased with MEP funds may not be used for other than MEP
purposes. Only software directly related to the MEP program may be used
with the CAI.

WO. Does CAI by itself meet the erpdtabEty regalement of the statute?

A. Eligible private school cNIdren must receive services that are equitable in
comparison to the MEP services provided to public school children in terms of both the
quality and the costs of the services. When both public and private school children are
receiving the same CAI service, the equitable services requirement of the statute is met.
When CAI is being provided to private school children while public school children are
receiving direct instruction from a teacher, the question of equitability is more diffictdt.
This may be especially true in a year after the computers were purchased since, after the
initial purchase of equipment, CAI normally provides services at a cost less than the typical
MEP program. (This problem may not exist, however, if the cost of the equiPment is
spread out over a number of years. (See the next O.) If CA) alone does not provide
services eqtAtable to those tying provided public school children, the LEA should offer
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additional services, such as after school tutorial sessions or appropriate summer school
programs, to make the offer equitable.

Whether the services provided by an operating agency to private school students are
equitable to those provided to children in public school is measured by factors discussed in
Section 200.52(b) of the regulations.

041. May the cost of pwchesin g a computer be weal out over a period of years for the
purpose of methyl the egidteble costs irmisdrement?

A. The cost of a computer may be spread over a period of years by stmh means as
leasing the equipment, arranging for a lease-purchase agreement, or by paying for the
equipment in installments. The operating agency may also buy the equipment with local
funds, and at the time of purchase agree to have the MEP program proportionately
reimburse the local funds each year.
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BELATIONSHIP OF GENERAL CHArTER 3. malimmmovisIon AFFECTING STATE AND LOCAL AGENCIES
mailiratuilmusoacamituacenza

Statute =RI A121aiLitilililLIS2.1112 Regulation

Sec. 1001 Policy and Purpose On Own Terms None

Sec. 1011(a) Uses of Funds: Basic Objectives: Sec. 1202(a) (3) 211.48
Program Description

Sec. 1011(b) Uses of Funds: Innovative Not Applicable
Projects

Sec. 1012(a) Assurances and Applications: Rasic Objectives: Sec. 1202(a)(3; 201.11(b)
SEA Assurances

Sec. 1012(b) Assurances and Applications:
Local Applications

Basic Objectives: Sec. 1202(a) (3) 201.17,
201.18(a)

Sec. 1012(c) Assurances and Applications: Basic Objectives: Sec. 1202(a) (3) 201.17(b)
Local Assurances

Sec. 1013 Eligible Chapter 1 Schools Not Applicable

Sec. 1014(a) Eligible Children:
General Provisions

Basic Objectives: Sec. 1202(a) (3) 201.3,
201.36(a)

Sec. 1014(b) Eligible Children: Basic Objectives: Sec. 1202(a) (3) 201.32
Needs Assessment

Sec. 1014(c) Eligible children: Only paragraph (c)(2) re: skipping 201.32(d)
LEA Discretion students already being served (Basic

Objectives - Sec. 1202(a)(3))

Sec. 1014(d) Eligible Children:
Special Rules for
Handicapped, LEP, and

Basic Objectives: Sec. 1202(a) (3) None, but see
chapter VI of
the manual

N & D Children

Sec. 1015 Chapter 1 Schoolwide Not Applicable
Projects
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§tatute MS22ft Applicability to /52P Rmlati2n
Sec.1016 Chapter 1 Parental Sec. 1202(a) (4) 201.35 (c)

Involvement

Sec. 2027 Participation of Private Basic Objectives: Sec. 1202(a)(3) 201.36(d)

School Children

Sec. 1018(a) Fiscal Requirements: Basic Objectives: Sec. 1202(a)(3) 201.41, 201.42

Maintenance of Effort

Sec. 1018(b) Fiscal Requirements: Basic Objectives: Sec. 1202(a)(3) 201.43

Supplement Not Supplant

Sec. 1018(c) Fiscal Requirements: Basic Objectives: Sec. 1202(a)(3) 201.44
Comparability of Services

Sec. 1018(d) Fiscal Requirements: Basic Objectives: Sec. 1202(a) (3) 201.45
Exclusion of State and Local
Funds

Sec. 1019(a) Evaluations: Not Applicable (but see comparable 201.51-201.56
Local Evaluation MEP provision in Sec. 1202(a)(6))

Sec. 1019(b) Evaluations:
State Evaluations

On Own Terms; see Secs. 1019(b) (1)
and 1202(a) (6)

201.51-201.56

Sec. 1019(c) Evaluations:
Special Conditions for

Not Applicable, but accepted as MEP
rule

201.52(a)

K-1 Children

Sec. 1020 State Program Improvement Not Applicable, but see relevant 201.36(c),

Plan regulations 201.56

Sec. 1021 LEA Program Improvement Not Applicable, but sea relevant
regulation

201.56

Sec. 1404(a) Payments for State On Own Terms 201.23

Administration

Sec. 1451 State Regulations Basic Objectives: Sec. 1202(a) (3) 201.46

Sec. 1452 Records and Information Basic Objectives: Sec. 1202(a) (3) 80.42 (EDGAR)

Sec. 1453 Assignment of personnel to
non-Chapter 1 duties

Basic Objectives: Sec. 1202(a)(3) 201.49

5! }9



Statute SOGRB

Sec. 1454 Prohibition Regarding State
Aid

it U.S. GOVERNMENT PRIMING OFFICE 1292-311-101

Applicability to NEP Aeaulation

Basic Objectives: Sec. 1202(a) (3) 201.50
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