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to ensure the prompt return of abducted children, and notes that the
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INTERNATIONAL CHILD ABDUCTION ACT

WEDNESDAY, FEBRUARY 3, 1988

House oF REPRESENTATIVES,
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND
GOVERNMENTAL RELATIONS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to call, at 10:25 a.m., in room
2226, Rayburn House Office Building, Hon. Barney Frank (chair-
man of the subcommittee) presiding.

Present: Representatives Frank, Cardin, Shaw, and Coble.

Staff present: Janet S. Potts, counsel; Belle Cummins, assistant
counsel; Roger T. Fleming, associate counsel; and Florence
McGrady, legal assistant.

Mr. FRank. The hearing of the Subcommittee on Administrative
Law and Governmental Relations will come to order. We apologize
for the delay which was necessitated by our having to vote.

Mr. SHaAw. Mr. Chairman, I would ask unanimous consent this
hearing could be covered by photography or other types of media.

Mr. FranK. The Chair hears no objection, so we will allow pho-
tography.

This is an important issue which this subcommittee promised
and the full committee chairman promised we would address last
year when the State Department authorization came up. The moral
urgency of doing everything we can to deal with the problem of
child abduction is very clear. I den’t think people need feel that we
are going to need urging to act on that. What we will be focusing
on are some of the technical questions about huw best to do it. 1
think there is general agreement with the outlines of this legisla-
tion. There are some particular questions about the privacy and
other implications. We are not dealing here with a matter of any
great controversy. It is an important matter, but one that has over-
whelming support. And to the extent that people can focus on some
of those specifics, that w 'l be helpful. (Cor ies of H.R. 2673, the sub-
ject of this hearing, and H.R. 3971, whict was later reported by the
Committee on the Judiciary to address t..ese issues, follow:)
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of International Child Abduction, and for other purposes
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IN THE HOUSE OF REPRESENTATIVES

JUNE 11, 1987

Mr. LaNTOs (for himself ana "~ GiLMAN) introduced the following hll, which
was referred jomntly to the Committees on the Judiciary and Ways and Means

A BILL

.ucilitate implementation of the 1980 Hague Convention on
the Civil Aspects of Inter..stional Child Abduction, and for
other purposes.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may by cited as the “International Child
Abduction Act”.
SEC. 2. FINDINGS AND DECLARATION OF PURPOSES.
The Congress finds that—
(1) The international abduction or wrongful reten-

tion of children is harmful to their well-being.
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(2) Persons should not be permitted to obtain cus-
tody of children by virtue of their wrongful removal or
retention.

(3) International abductions and retentions of chil-
dren are increasing, and only concerted cooperation
pursuant to an international agreement can effectively
combat this problem.

(4) The 1980 Hague Convention on the Civil As-
pects of International Child Abduction establishes legal
rights and procedures for the prompt return of children
who have been wrongfully removed or retained, as well
as for securing the exercise of visitation rights. Chil-
dren who are wrongfully removed or retained within
the meaning of the Convention are to be promptly re-
turned unless one of the narrow exceptions set forth in
the Convention applies. The Convention provides a
sound treaty framework to help resolve the problem of
international abduction and retention of children and
will deter such wrongful removals and retentions.

(5) This Act is designed to facilitate implementa-
tion of the Convention in the United States.

(6) The provisions of this Act are in addition to
and not in lieu of the provisions of the Convention.

(7) In enacting this Act the Congress recog-

nizes—

OHR 2671 IH




3
1 (A) the international character of the Con
vention; and
(B) the need for uniform international inter-
pretation of the Convention.

(8) The Convention and this Act empower courts

Convention and not the merits of any underlying child

2
3
4
5
6 in the United States to determine only rights under the
7
8 custody claims.

9

TITLE I—PROVISIONS IMPLE-
10 MENTING THE CONVENTION
11 SECTION 101. DEFINITIONS.
12 For the purposes of this Act—
1s (1) “Convention” means the 1980 Hague Con-
14 vention on the Civil Aspects of International Child
15 Abduction;
16 (2) “United States Central Authority” means the
17 agency of the Federal Government designated by the

18 President to perform on behal! of the United States the
19 functions of Central Authority set out in the Conven-
20 tion and this Act;
21 (3) “court” means any court of competent juris-
22 diction of a State, the District of Columbia, a territory
23 or possession of the United States, or the United
24 States;

OIR 2673 11
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(4) “Federal Parent Locator Service”’ means the
service established by the Secretary of Health ang
Human Services pursuant to section 453 of the Social
Security Act (42 U.S.C. 653);

(5) “‘person” includes any individual, an institu-
tion, or any other legal entity or body;

(6) “applicant” means any person who, pursuant
to the Convention, files an application with the United
States Central Authority or a Central Authority of any
oth.r party to the Convention for the return of a child
alleged to have been wrongfully removed or retained or
for arrangements for organizing or securing the
effective exercise of rights « access pursuant to the
Convention;

(7) “petitioner” means any person who files a pe-
tition in court seeking relief under the Convention and
this Act;

(8) “respondent” means any person against whose
interests a petition is filed pursuant to the Convention
and this Act;

(9) “authorities” as used in article 15 of the Con-
vention includes public officials and courts;

(10) “rights of access’ means visitation rights;

OHR 2633 Tl
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(11) *“wrongful removal or retention” includes a
removal or retention of a child prior to the entry of a
custody order regarding that child; and
(12) “commencement of proceedings” as used in
article 12 of the Convention, with regard to the return
of children located in the United States, means the

filing of a petition in accordance with section 102(b).
SEC. 102. ADMINISTRATIVE AND JUDICIAL REMEDIES.

(a) The courts of the States, th: District of Columbia,
and the territories and possessions of the United States, and
the United States district cou s shall have concurrent
original jurisdiction with regard (o actions arising under the
Convention and this Act.

(b) Any person seexing judicial relief under the Conven-
tion and this Act may commence a civil action by filing a
petition in any court described in subsection (a) within the
jurisdiction of which a child is located at the tire the petition
is filed.

(c) Notice of an action for the return of 2 child pursuant
to the ("onvention and this Act shall be given in accordance
with the applicable las governing notice in interstate child
custody proceedings.

(d) A petitioner who seeks return of a child under the
Convention and this Act shall establish by a preponderance of

the evidence that the child has been wrongfully removed or

O HR 2631 1
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retained. A respondent who opposes return of the child has
the burden of establishing by clear and convincing evidence
that one cf the exceptions set fort! in the Convention applies.

(2) Full faith and credit shall be accorded by courts in
the United States to the judgments of other courts in the
United States ordering the return of a child pursuant to the
Convention and this Act or denying such return.

() The remedies established by the Convention and this
Act shall be ir addition to rovaedies available under other
laws or international agreements.

SEC. 103. PROVISIONAL REMEDIES.

(a) In furtherance of the objectives of the Convention
and subject to the provisions of subsection (b), any court ex-
ercising jurisdiction over a petition filed pursuant to the Con-
ven.ion and this Act, may. ei*aer directly or through an ap-
propriate intermediary, take or cause to be taken provisional
measures under Federal or State law, as appropriate, to pro-
tect the well-being of a child o to prevent the child’s
further removal or concealment prior to firal disposition of
the petition.

(b) No court exercising jurisdiction over a petition filed
pursuant to the convention and this Act may order a child
provisionally removed from a person having physical control
of the child unless the applicable requirements of State law

are satisfied.

_OHR 2674 1}
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SEC. 104. ADMISSIBILITY OF DOCUMENTS,

Any application to the Umited States Central Authos.y
or petition te a court submitted in accordance witl. the terms
of the Cenvention, together with documents and any other
information appended thereto or provided subsequently, shall
be admissible in court without the need for any leg. lization
or authentication,

SEC. 105. UNITED STATES CENTRAL AL THORITY.

(a) The President shall desigrate a Federal agency to
serve as Central Authority for the United States.

(b) The functions of the United States Central Authority
and cooperating State and local authorities and agencies are
those ascribed to the Central Authority by the Convention
and this Act.

(c) The United States Central Authority shall have au-
thority to issn.; regulations to implemen. the Convention and
this Act.

(d) The United States Central Authority shall have au-
thority to obtain information from the Federal Parent Loca-
tor Service under section 463 of part D of title IV of the
Social Security Act.

SEC. 106. COSTS AND FEES.

(a) No Federal, State, or local authority shall impose on

the applicant any fee in relation to the administrative proc-

essing of applications submitted under this Convention.

OHR 2673 IH
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(b) Petitioners may be required to bear the costs of legal
counsel or advisors, court costs incurred in connection with
their petitions and travel costs for the returning child and an:
t ccompanying persons, except as provided in subsection (c)
or (d).

(c) Subject to subsection (d), legal fees or conrt costs
incurred in connection with proceedings under the Conven-
tiva or this Act shall be borne by the petitioner unless they
are covered by payments from Federal, State, or local legal
assistance or other programs.

(@ Any court ordering the return of 1 child under the
Convention shall order the respondent to pay necessary ex-
Jenses incurred by or on behalf of the petitioner, including
court costs, legal fees, foster ho.ne or other care during the
course of return proceedings, and transportation costs relafed
to the returr of the child, unless the res: vndent establishes
that such order would be clearly inappropriate.

SEC. 107. COLLECTION, MAINTENANCE AND DISSEMINATION
OF INFORMATION.

(8) Notwitustanding section 522a of title 5, United
ctates Code and any other provision of law, the Urited
States Central Authority may, under such conditions =s it
prescribes by regulation, receive from or transmit to any Fed-
eral, State, or foreign authority or person information for

purposes related to the Convention. No information shall be

OIR 2673 I
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9
disclosed by the United States Central Authority pursuant to

this section, however, if such disclosure would contravene the
national security or law enforcement interests of the United
States or the confidentiality of census data.

(b) Requests for information under this section shall be
submitted in such manner and form as the United States
Central Authority may prescribe by regulation and shall be
accompanied or supported by such documents as the United
States Centrs' Authority may require.

(c) Notwithstanding any other provision of law (but sub-
ject to subsection (d)), whenever the head of any department,
ageucy, or instrumentality of the United States or of any
State, territory, or possession of the United States receives a
request from the United States Central Authority for infor-
mation authorized to be provided to such Central Authority

under this section, such individual shall promptly cause a

search to be nade of the files and records maintained by such

department, agency, o~ instrumentality with a view to deter-
mining whether the information requested is contained in any
such files or records. If such search discloses the information
requested, such individual shall inmediately transmit such in-
formation to the United States Centra’ Authority, except that
if any inform ‘ion is obtained the disclosure of which would
contravene national security or law enforcement interests of

the United States or the confidentiality of census data, such

OHR 2673 IH
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information shall not be transmitted. The responding agency
shall be obligated 0 advise the United States Central Au-
thority immediately upon completion of the requested search.

(d) To the extent that information the United States
Central Authority is ‘authorized to obtain inde: the provi-
sions of subsection (c) can be obtained through the Federal
Parent Locator Service under the provisions of section 463 of
the Social Security Act, such Central Authority shall use the
procedure provided for under such section 463 in its efforts to
obtain such 'nformation, and shall not request such informa-
tion directly under the provisions of subsection (c) of this
section,

(e) Nothing in this section shall be construed as permit-
ting the United States Central Authority to obtain tax return
information except as provided in section 6103 of the Inter-
nal Revenue Code of 1986 and section 453 of the Social
Security Act.

() The United States Central Authority shall maintain
appropriate records concerning its activities and the disposi-
tion of cases brought to its attention.

SEC. 108. INTER-AGENCY COORDINATING GROUP.

(a) The Secretary of State, the Secretary of Health and
Human Services, and the Attorney General shall designate
Federal employees and may, from time to time, designate

private citizens to serve on an interagency coordinating

O HR 2674 IH
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group to monitor operation of the Convention and to provide
advice on its implementation. This group shall meet from
time to time at the request of the United States Central Au-
‘hority. The agency in which the United States Central Au-
thority is located is authorized to reimburse such private citi-
zens for travel and other expenses incurred in participating at
meetings of the coordinating groups at rates not to exceed
those authorized for Federal employees under title 5 of the
United States Code.

(b) The interagency coordinating group shall be exempt
from the Federal Advisory Committee Act (5 U.S.C. App. D).
SEC. 109. AUTHORIZATION OF APPROPRIATION.

There are hereby authorized to be appropriated for each

fiscal year such sums as may be necessary to carry out the

purposes of the Convention and this Act.

TITLE 1I—-AMENDMENTS TO

OTHER LAWS
SEC. 201. AMENDMENT CONCERNING FEDERAL PARENT LOCA-
TOR SERVICE.

Section 463 of the Social Security Act (42 U.S.C. 663)

is amended—
(1) in subsection (b), by striking out “under tnis

~tion” and inserting in lieu thereof “under subsection

& - and

OHR 2673 IH
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12
(2) by adding at the end the following new sub-

sec.ion:

“(e) The Secretary shall enter into an agreement with

the Central Authority designated by the President in accord-
ance with section 105 of the International Child Abduction
Act, under which the services of the Parent Locator Service
established under section 453 shall be made available to such
Central Authority for the purpose of determining the where-
abouts of any parent or child when such information is to be
used to locate such parent or child for the p wpose of carTying
out its responsibilities under that Act. The Parent Locator
Service shall charge no fees for services requested pursuant
to this subsection.”.
SEC. 202. AMENDMENT TO THE INTERNAL REVENUE CODE.
Subparagraph (B) of section 6103(1)(6) of the Internal
Revenue Code of 1986 (26 U.S.C. 6103()(6)(B)) is ar ended
by inserting before the period at the end thereof the follow-
ing: “and for purposes of, and to the extent necessary in,
locating individuals in connection with the abduction or
wrongful restraint or retention of a child”’.

O

OHR 2673 IH
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To establish procedures to implement the 1980 Hague Convention on the Civil
Aspects of International Child Abduction, and for other purposes

IN THE HOUSE OF REPRESENTATIVES

FEBRRUARY 18, 1988

Mr Lantos introduced the following hill, which was referred to the Commitiee
on the Judiciary

A BILL

To establish procedures to implement the 1980 Hague Conven-
tion on the Civil Aspects of International Child Abduction,
and for other purposes.

ot

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “International Child
Abduction Remedies Act”.

SEC. 2. FINDINGS AND DECLARATIONS.
(2) FinpINGs.—The Congress makes the following

findings:

W W 1 D W N

(1) The international abduction or wrongful reten-

10 tion of children is harmful to their well-being.
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(2) Persons should not be permitted to obtain cus-
tody of children by virtue of their wrenzful removal or
retention.

(3) International abductions and retentions of chil-
dren are increasing, and only concerted cooperation
pursuant to an .nternational agreement can effectively
combat this problem.

(4) The 1980 Hague Convention on the Civil As-

@ 0 - A v e W N

pects of International Child Abduction establishes legal

—
<

rights and procedures for the prompt return of children

—t
—t

who have been wrongiully removed or retained, as well

—
[\

as for securing the exercise of visitation rights. Chil-

—
S~

dren who are wrongfully removed or retained within

a—
S

the meaning of the Convention are to be promptly re-

—
13,

turned unless one of the narrow exceptions set forth in

—
[=2]

the Convention applies. The Convention provides a

a—
-3

sound treaty framework to help resolve the problem of

—
@

international abduction and retention of children and

—
©

will deter such wrongful removals and retentions.

[
[

(b) DEcLARATIONS.—The Congress makes the follow-

[\
—

ing declarations:

(3]
(-]

(1) It is the purpose of this Act to establish proce-

(-]
W

dures for the implementation of the Convention in the

1)
-

United States.

OHR 3971 TH
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1 (2) The provisions of this Act are in addiiion to

2 and not in lieu of the provisions of the Convention.

3 (3) In enacting this Act the Congress recog-

4 nizes—

5 (A) the international character of the Con-

6 vention; and

7 (B) the need for uniform international inter-

8 pretation of the Convention.

9 (4) The Convention and this Act empower courts
10 in the United States to determine only rights under the
11 Convention and not the merits of any underlying child
12 custody claims.

13 SEC. 2. DEFINITIONS.

14 For the purposes of this Act—

15 (1) the term “applicant” means any person who,
16 pursuant to the Convention, files an application with
17 the United States Central Authority or a Central Au-
18 thority of any other party to the Convention for the
19 return of a child alleged to have been wrongfully re-
20 moved or retained or for arrangements for organizing
21 or securing the effective exercise of rights of access
22 pursuant to the Convention;

23 (2) the term “‘Convention” means the Convention
24 on the Civil Aspects of International Child Abduction,

25 done at The Hague on October 25, 1980;

OHR 3971 IH
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4
1 (3) the term “court” means any court of compe-
2 tent jurisdiction of a State or the United States:
3 (4) the term “Federal Parent Locator Service”
4 means the service established by the Secretarv of
5 Health and Human Services pursuant to section 453 of
6 the Social Security Act (42 U.S.C. 653);
7 (5) the term “petitioner’” means any person who,
8 in accordance with this Act, files 1 petition in court
9 seeking relief under the Convention;
10 (6) the term “‘person” includes any individual, in-
11 stitution, or other legal entity or body;
12 (1) the term “respondent” means any person
13 against whose interests a petition is filed in court, in
14 accordance with this Act, which seeks relief under the
15 Convention and this Act; and
16 (8) the term “rights of access” means visitation
17 rights;
18 (9) ‘he term ‘“‘State” means any of the several
19 States, the District of Columbia, and any common-
20 wealth, territory, or possession of the United States;
21 and
22 (10) the term “United States Central Authority”
23 means the agency of the Federal Government designat-
24 ed by the President under section 6(a).

OHR 3971 HH
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5
SEC. 3. JUDICIAL REMEDIES.

(8) JurispicTION OF THE COURTS—The courts of the
States and the United States district courts shall have con-
current original jurisdiction of actions arising under the Con-
vention.

(b) PETITIONS.—Any persou seeking to initiate judicial
proceedings under the Convention for the return of a child or
for arrangements for organizing or securing the effective ex-
ercise of rights of access may do so by commencing a civil
action by filing a petition for the relief sought in any court
described in subsection (a) within the jurisdiction of which a
child is located at the time the petition is filed.

(c) NoTiceE.—Notice of an action brought under subsec-
tion (b) shall be given in accordance with the applicable law
governing notice in interstate child custody proceedings.

(d) BURDENS OF PROOF.—A petitioner in an action
brought under subsection (b) shall establish by a preponder-
ance of the evidence—

(1) in the case of arn. action for the return of a
child, that the child has been wrongfully removed or
retained within the meaning of the Convention; and

(2) in the case of an action for arrangements for
organizing or securing the effective exercise of rights of
access, that the petitioner has such rights.

In the case of an action for the return of a child, a respondent

who opposes the return of the child has the burden of estab-
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lishing by clear and convincing evidence that one of the ex-
ceptions set forth in article 12, 13, or 20 of the Convention
applies.
(e) APPLICATION OF THE CONVENTION.—For purposes
of any action brought under this Act—
(1) the term ‘‘authorities”, as used in article 15 of
the Convention, includes courts and appropriate gov-

ernment agencies;

W@ o - A O e W N

(2) the terms “‘wrongful removal or retention” and

—
<

“wrongfully removed or retained’’, as used in the Con-
y

vention, includes a removal or retention of a child prior

ot
ot

to the entry of a custody order regarding that child;

t

—
N

—
o

and

14 (3) the term “commencement of proceedings”, as
15 used in article 12 of the Convention, means, with:re-
16 spect to the return of children located in the United
17 States, the filing of a petition in accordance with sub-
18 section (b) of this section.

19 () FurLL Farra anp Crepit.—Full faith and credit
20 shall be accorded by courts in the United States to the judg-
21 ments of otler courts in the United States ordering or deny-
22 ing the return of a child pursuant to the Convention.

23 (g) REMEDIES UnDER THE CONVENTION NOT ExcCLU-
°4 sIVE.—The remedies established by the Convention and this

OHR 3871 IH
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Act shall be in addition to remedies available under other
laws or international agreements.
SEC. 4. PROVISIONAL REMEDIES.

(a) AuTHORITY OF COURTS.—In furtherance of the ob-
jectives of article 7(b) and other provisions of the Convention,
and subject to the provisions of subsection (b) of this section,
any court exercising jurisdiction over a petition filed under
section 3(b) of this Act may take or cause to be taken meas-
ures under Federal or State law, as appropriate, to protect
the well-being of a child or to prevent the child’s further
removal or concealment prior to final disposition of the
petition.

(b) LimiTaTION ON AUTHORITY.—No court exercising
jurisdiction over a petition filed under section 3(b) may, under
subsection (a) of this section, order a child removed from a
person having physical control of the child unless the applica-
ble requirements of State law are satisfied.

SEC, 5. ADMISSIBILITY OF DOCUMENTS.

Any application to the United States Central Authority
or petition to a court, which seeks relief under the Conven-
tion, together with documents and any other information ap-
pended thereto or provided subsequently, shall be admissible

in court without the need of any authentication.

OHR 3971 IH
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SEC. 6. UNITED STATES CENTRAL AUTHORITY.

(a) DESIGNATION.—The President shall designate a
Federal agency to serve as Central Authority for the United
States.

(b) FuncTions.—The functions of the United States
Central Authority are those ascribed to the Central Author-
ity by thc Convention and this Act.

«¢) REGULATORY AUTHORITY.—The United States
Central Authority is authorized to issue such regulations as
may be necessary to carry out its functions under the Con-
vention and this Act.

(d) OBTAINING INFORMATION FrROM PARENT LOCA-
TOR SERVICE.—The United States Central Authority may,
to the extent authorized by the Social Security Act, obtain
information from the Federal Parent Locator Service.

SEC. 7. COSTS AND FEES.

(2) ApMINISTRATIVE Costs.—No Federal, State, or
local authority shall impose on an applicant any fee in rela-
tion to the administrative processing of applications submit-
ted under this Convention.

(b) Costs INCURRED IN CiviL AcTiONS.—(1) Petition-
ers may be required to bear the costs of legal counsel or
advisors, court costs incurred in connection with their peti-
tions, and travel costs for the return of the child involved and
any accompanying persons, except as provided in paragraphs
(2) and (3).

oHR 3971 1H
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(2) Subject to paragraph (3), legal fees or court costs
incurred in connect:on with an action brought under section 3
shall be borne by the petitioner uniess they are covered oy
payments from Federal, State, or local legal assistance or
other programs.

(3) Any court ordering the return of a child pursuant to
an action brought under section 3 shall order the respondent
to pay necessary expenses incurred by or on behalf of the
petitioner, including ~ourt costs, legal fees, foster home or
other care during the course of proceedings in the action, and
transportation costs related to the return of the child, unless
the respondent establishes that such order would be clearly
inappropriate.

SEC. 8. COLLECTION, MAINTENANCE AND DISSEMINATION OF
INFURMATION.

(8) IN GENERAL.—Notwithstanding section 552a of
title 5, United States Code, and any other provision of law
the United States Central Authority may, under such condi-
tions as it prescribes by regulation, receive from or transmit
to any Federal, State, or foreign authority or person informa-
tion for purposes related to the Convention.

(b) REQUESTS FoR 1. “ORMATION.—Requests for infor-
mation under this section shall be submitted in such manner
and form as the United States Central Authority may pre-

ser'de by regulation and shall be accompanied or supported

OHR 3971 I
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by such documents as the United States Central Authority
may require.

(c) TESPONSIBILITY OF AGENCIES.—Notwithstanding
any other provision of law ‘but subject to subsection (d)),
whenever the head of any department or agency of the
United States or of any State receives a r~quest from tle
United States Central Authority for information authorized to
be provitied to such Central Authority under this section,
such department or agency head shall promptly cause a
search to be made of the files and records maintained by such
department or aéency in order to determine whether the in-
formation requested is contained in any such files or records.
If such search discloses the information requested, such de-
partment or agency head shall inmediately transmit such in-
formation to the United States Central Authority, except that
if any information is obtained the disclosure of which would
contravene national security or law enforcement interests of
the United States or the disclosure of which would be prohib-
ited by section 9 of title 13, United States Code, ich infor-
mation shall not be transmitted. Such department or agency
head shall, immediately upon completion of the requested
search, notify the United States Central Authority of the re-
sults of the search and whether one of the exceptions set
forth in the preceding sentence applies. In any case in which

the Central Authority receives information and the appropri-
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ate agency thereafter notifies the Central Authority that dis-

closure of the information would contravene national security

or law enforcement interests of the United States or would be
prohibited by section 9 of title 13, United States Code, the
Central Authority may not disclose that information under
subsection (a).

(d) INFORMATION AVAILABLE FRoM PARENT Loca-
TOR SERVICE.—To the extent that information which the
United States Central Authority is authorized to obtain under
the provisions of subsection (c) can he obtained through the
Federal Parent Locator Service, the United States Central
Authority shall first seek to obtain such information from the
Federal Parent Locator Service, before requesting such infor-
mation directly under the provisions of subsection (c) of this
section.

(¢) TAx RETURN INFORMATION.—Nothing in this sec-
tion shall be construed as permitting the United States Cen-
tral Authority to obtain tax return information except as pro-
vided in section 6103 of the Internal Revenue Code of 1986
and section 453 of the Social Security Act.

() RECORDKEEPING.—The United States Central Au-
thority shall maintain appropriate records concerning its ac-

tivities and the disposition of cases brought to its attention.

oHR 3971 IH
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SEC. 9. INTERAGENCY COORDINATING GROUP.

(a) DESIGNATION.—The Secretary of State, the Secre-
tary of Health and Human Services, and the Attorney Gen-
eral shall designate Federal employees and may, from time to
time, designate private citizens to serve on an interagency
coordinating group to monitor the operation of tte Conven-
tion and to provide advice on its implementation. This group
shall meet from time to time at the request of the United
States Central Authority. The agency in which the United
States Central Authority is located is authorized to reimburse
such private citizens for travel and other expenses incurred in
participating at meetings of the coordinating groups at rates
not to exceed those authorized under subchapter I of chapter
57 of title 5, United States Code, for employees of agencies.

(b) ExeMPTION FROM FEDERAL ADVISORY COMMIT-
TEE ACT.—The interagency coordinating group shall be
exempt from the Federal Advisory Committee Act (5 U.S.C.
App. D.

SEC. 10. AUTHORIZATION OF APPROPRIATION.

There are authorized to be appropriated for each fiscal

year such sums as may be necessary to carry out the pur-

poses of the Conveniion and this Act.

O
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Let me also say to the witnesses there is no need to thank us for
having the hearing; we will take that as said. There is no need to
introduce yourself to any great length. There is no need to tell us
about your organization. We don’t care how many members you
have, and if we didn’t think you were important and co.npetent, we
wouldn’t ask you to testify. The sooner you can get to the merits,
the happier we will all be.

Mr. Shaw, any opening statement?

Mr. SHaw. Mr. Chairman, I want to compliment you for schedul-
ing this hearing on the legislation at this early date of the year as
was promised by the Judiciary Committee conferees during the
State Department Authorization Conference late last year.

The serious issues raised by parental child abduction need to be
addressed, and I believe that the Hague Convention and this legis-
lation, which would facilitate the implementation of the Hague
Convention, is a strong first step towards addressing this problem. I
look forward to the testimony of our witnesses here today and to
an expedited mark-up schedule so that we can move this legislation
to the full committee and to the House floor this year.

Thank you, Mr. Chairman.

Mr. FRANK. Thank you, Mr. Shaw. Yes, to respond, we are going
to have an expedited schedule. This is a jointly referred bill. Part
of it is entirely in our jurisdiction and part of it we share with the
Ways and Means Committee. My inclination would be that we
would divide it into two bills and approve both of them, so that the
part that is entirely within our jurisdiction could just go its way
and set a good example for the Ways and Means Committee. which
we would hope would follow very quickly. And I expect that we
will be able to mark-up, depending on the schedule and when we
cun get a quorum, no later than two weeks from today, people
should know, and we will ask people to focus. I say that because, if
any points are raised during the hearing that you think need am-
plification and clarification, we will be eager to get them right
away.

Our first witness is one of our colleagues who has been an ex-
traordinarily diligent leader in this field. From his position on the
Foreign Affairs Committee, he helped give us a push and he has
done an enormous amount to move us along. We are delighted to
have our colleague, the gentleman from California, Mr. Lantos, a
prime sponsor of the legislation, before us.

Mr. Lantos.

TESTIMONY OF THE HONORABLE TOM LANTOS, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF /AT TRADNT ¢

Mr. LaNTos. Thank you very much, Mr. Chairman. You will for-
give me if I deviate from your instructions and thank you and
members of your subcommittee for holding this hearing as expedi-
tiously as you have, and also thank Chairman Rodino for his com-
mitment to move on this legislation. I also want to express my ap-
preciation at the outset to two members o1 my staff, Ms. Lisa Phil-
lips and Ms. Celia Boddington, who did the bulk of the work on
vhis legislation.
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This is a great opportunity for me to speak in support of my leg-
islation, H.IX. 2673, which is designed to implement the 1980 Hague
Convention on the Civil Aspect of International Child Abduction. I
believe, Mr. Chairman, that passage of the Internatior.al Child Ab-
duction Act is long overdue. Con has already recognized the
problem of child abduction, in October, 1986, when the Senate
unanimously ratified the Hague Convention. However, as you
know, - Federal implementing legislation is required before the
United States can join the growing community of nations which
recognize the need to bring abdu children home.

Last year, the Senate approved this legislation as part of the De-
partment of State Authorization Bill. During conference negotia-
tions last fall a number of technical problems were discussed and,
as the sponsor of the bill, I invite you, Mr. Chairman, and your col-
leagues to make whatever technical amendments you deem appro-
priate to ensure that provisions in the bill for international abduc-
tion cases match both the resources as well as the restrictions cur-
rently in law for domestic interstate child abduction cases.

Other witnesses will describe the painful, long and difficult fights
by parents to trar ‘heir children who have been abducted across
international boui _aries in violation of valid custody orders. Often,
having found the children, these parents then experience the
frustration, the anguish, the nightmare ol being unable to regain
custody and often even to see their child. Foreign courts, as you
know, typically, do not recognize U.S. custody agreements so, at
present, the custodial parent has very little recourse.

The 1980 Hague Convention will assist these parents. It estab-
lishes a system of administrative and legal procedures designed to
ensure the prompt return of abducted children. It applies to abduc-
tions both before and after the custodial decree is issued and also
applies to joint custodians. The Hague Convention does not recog-
nize any foreign custody order but requires, in effect, the restora-
tion of the status of the child prior to the abduction.

The ratifying countries currently include the United Kingdom,
France, Portugal, Switzerland, Hungary, and Canada. Each year
more countries are acknowledging the problem of international
child abduction and are ratifying the treaty. This year alone most,
of the West European nations are poised to sign the treaty and
some, in effect, are waiting for U.S. participation.

I might mention parenthetically, Mr. Chairman, that as chair-
man of the U.S. Congressional Delegation to the European Parlia-
ment, I had occasion last month to discuss this issue with a very
large number of European parliamentarians from 12 nations, and
there is widespread support for this legislation. I believe that the
United States must add its voice to the international community
and act without delay w rat.y thc Ilague Co..ention.

The International Child Ai‘;duction Act is the critical last step
toward ratification of the Hague Conventions. This implementing
legislation designates the appropriate Government agencies at the
Federal, State and local levels which will be in charge of adminis-
tering the treaty provisions in the United States. It also establishes
guidelines for the procedures to be adopted by these agencies.

Our Department of State estimates, Mr. Chairman, that there
are more than 3,500 children who are United States citizens who

sl
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have been taken to other nations by a non-custodial parent, and
there are clear signs that abductions are on the increase. Yet we
can take steps now to reduce the scope of the problem by ratifying
the Hague Convention. In the past few years nearly half of all re-
quests received by the State Department for assistance in parental
kidnappings have involved abductions to countries which partici-
pated in the preparation and negotiation of the Hague Convention.

The International Child Abduction Act has strong bipartisan sup-
port and the full backing of the Administration. Congress has al-
ready acknowledged the problem of parental kidnapping, both Fere
and abroad. Passage of H.R. 2673 is the only logical step to bring
our works and our actions into harmony. Implementation of the
Hague convention is a humane and appropriate response to the
growing tragedy cf international child abduction. I urge your sup-
port in this effort. And I want to thank you and your colleagues for
your attention.

Mr. FraNK. Thank you, Mr. Lantos. And let me particularly note
the graciousness of your acknowledgment of your staff. We do that
too little. We are dependent on them and don’t often enough men-
tion that fact.

I have no questions because we are so much in agreement.

Mr. Shaw?

Mr. SHAw. No questions, Mr. Chairman.

Mr. LaNTOS. Thank you very much.

Mlx;ls FrANK. Thank you. And we will be back to you as we work
on this.

Mr. FRANK. Next, we have a el representing the Government
officials here, Department of State, Mr. Pfund, who is Assistant
Legal Adviser for Private International Law; and from the Depart-
ment of Justice, Mr. Markman, Assistant Attorney General for
Legal Policy.

Mr. Pfund, we will start with you.

TESTIMONY OF PETER H. PFUND, ASSISTANT LEGAL ADVISER
FOR PRIVATE INTERNATIONAL LAW, DEPARTMENT OF STATE;
AND STEPHEN J. MARKMAN, ASSISTANT ATTORNEY GENERAL
FOR LEGAL POLICY, DEPARTMENT OF JUSTICE

Mr. Prunp. Thank you, Mr. Chairman.

Mr. Chairman, I very much appreciate the scheduling of this
hearing so early during this session and the opportunity to testify
before the committee on behalf of the State Department in support
of early passage of this bill. Congressional enactment will make
possible U.S. ratification of the 1980 Hague Convention on the Civil
Aspects of International Child Abduction pursuant to the advice
gndgg%nscnt to ratilicativa aiready given by the Senate on October

, 1986.

Until the Hague convention enters into force for the United
States, the Department will regrettably continue to be very limited
in what it can do abroad to help resolve the abductions to, or
wrongful retentions in, foreign countries of children from the
United States in custody-related disputes. In considering t._: limits
on what U.S. authorities can do in a foreign country, it is useful to
bear in mind the limits to which we expect foreign officials in this
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country to restrict their activities in seeking to ettect the return to
their country of children that may have been abducted to or re-
tained in the United States.

The Hague Conveution would establish a new treaty-governed
procedure between the United States and other countries parties to
the Convention, designed to effect the prompt return of abducted or
WTO y retained children. We believe that the Convention will
give left-behind parents in the United States a powerful legal tool
in their efforts promptly to regain custod; of children wrongfully
removed from the United States.

In order to give left-behind parents a single official place to turn
for help, the Convention provides for the establishment of national
Central Authorities in each country, responsible for receiving and
processing return rettxeests made pursuant to the Convention. Upon
application by a left-behind parent to the Central authority of the
country where the child is believed to be located, and su! ject only
to the conditions set out in the Convention and exceptions specified
in it, an abducted child is to be promptly returned, essentially re-
storing the status quo before the abduction or retention took placr.

/" The U.S. Central Authority, to be located in and staffed by ‘ne
State Department’s Bureau of Consular Affairs, will be avail.ole to
counsel left-behind parents in the United States on Luw best to
seek the return of children to this country pursrsat to the Hague
Convention. It will also receive and process »-quests for the return
of children from the United States and ‘v1ll arrange for the essen-
tial cooperation of State and loca’ authorities in U.S. jurisdictions
where such children are located.

The nine countries already par:ies to the Convention are coun-
tries to which one out of five or siy of the approximately 300 affect-
ed children from the United State.: are annually taken. We are in-
formed that six further Western European countries expect to
become parties to the Convention during the next two years. There
is thus reason for hope that many children facing abduction to
these countries will be returned and that the Convention will even-
tually become an effective deterrent to the abduction of children
involving these countries.

We need Federal legislation to be able best to meet our obliga-
tions under the Convention with regard to children taken to or re-
tained in the United States, The Ad—~inistration-cleared bill before

ou, introduced and co-sponsored by Congressmen Gilman and
tos, was prepared by the State Department in consultation with
the Departments of Justice and Health and Humarn Services, but
also in close consultation over several years with a study group of
distinguished family 1~ v experts from the private legal sector. That
group included State officials, practicing lawyers, law professors
and association representatives. These experts and members of the
Secretary of State’s Advisory Committee on Private International
Law, who represent 11 national legal organizations, helieved that
Federal legislation was needed smoothly to fit the Convention into
our legal system. Unlike other countries thatte(farficipated in the
negotiation of the Hague Convention, the United States is made np
of more than 50 different jurisdictions and has parallel Federal and
State court systems. This will confront the left-behind parent
abroad wishing to invoke the Convention here with problems they
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do not face in other countries. We have sougkt in the legislation to
anticipate some of the problems that left-behind parents seeking
the return of chiidren from the United States might encounter. In
the absence of Federal legislation, those problems might be re-
solved only after costly litigation and appeals that would delay
action on many child return requests arising in the first years after
our ratification and may cast doubt on the viability of the Conven-
tion itself. That, in turn, could detract from early perception of the
Convention as an effective deterrent to international child abduc-
tions.

The Federal legislation seeks to intrude as little as possible on
relevant aspects of State law and procedure. However, courts and
various Federal and State authorities and agencies will be involved
in the implementation o the treaty obligations of the United
States vis-a-vis other countries parties to the Convention. The legis-
lation therefore seeks to set certain implementation standards in
the interest of uniform interpretation and implementation of the
Convention throughout the United States. In addition to the Feder-
al legislation designed to promote such uniformity, the State De-
gartment transmitted to the Chairman of the Senate Committee on

oreign Relations a very detailed analysis of the Convention when
that committee was considering it. That legal analysis was pub-
lished by a State Department notice in the Federal Register of
March 26, 1986, and by the Senate Committee on Foreign Relations
in Executive Report 99-25. We recommend that this committee
make the legal analysis a part of the record of its consideration of
H.R. 2673 to promote awareness of the legal analysis by courts and
authorities and the public in the United States.

I have a copy of that here and could leave it with you.

Mr. Frank. Well, I appreciate it and we will accept it. But I
think, frankly, going to the trouble and expense of having it print-
ed is probably not a good idea. It will be available, but I wouldn’t
think it would be necessary for us to have it reprinted if it is avail-
able. We can reference in our hearing record where it can be made
available elsewhere. But I think we can save on the printing costs
if we don’t print it.

Mr. Prunp. Let me highlight a few of the specific provisions of
the bill. I won’t do all of those that I think interest you but the two
I would like most to discuss.

Subsection (a) of Section 102 provides that Federal district courts
and State, District of Columbia or territorial courts or courts in
possessions of the United States have concurrent original jurisdic-
tion to decide cases brought before them pursuant to the Conven-
tion,

Since the Administration cleared off on the draft of the Interna-
tional Child Abduction Act early in 1987, Executive Order *?61< on
Federalism was issued on October 26, 1987. That executive order
demonstrates a strong Administration policy with regard to the ap-
propriate roles and relationship of the Federal Government and
the State governments. As a result of that executive order and that
strong policy, best explained, perhaps, by the Justice Department,
the Adminjstration no longer favors concurrent original Federal
court jurisdiction to hear return requests pursuant to the Conven-
tion. I should state, however, that consistent with section 2 of Arti-
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cle III of the Constitution on the jurisdiction of the Federal courts
with regard to treaties made, and Title 28, U.S. Code, Section 1331,
the changed Administration policy in connection with H.R. 2673 is
limited to original Federal court jurisdiction to hear return re-
quests.

Subsection (d) of section 102 makes clear that the courts are to
order the prompt return of a child when the parent seeking its
return under the Convention establishes by a preponderance of the
evidence that the child has been wrongfully remnoved or re-
taine ——

Mr. Frank. Mr. Pfund, I don’t think there is any necessity to tell
us exactly what is in the bill. We will read it. If you have argu-
ments in its behalf, OK. But there is no need to read the text.

Mr. Prunp. This is a little different from the written testimony
and I would much——

b Mr. Frank. It is not necessary to tell us what is exactly in the
ill.

Mr. Prunp. No. OK.

It proposes a preponderance of the evidence on the petitioner
seeking the return to establish that the removal or retention were
wrongful within the meaning of the Convention. The point I want
to make is that the respondent, that is, the parent alleged to nave
abducted or wrongfully retained the child, can rebut this evidence
by a mere preponderance of th. evidence. However, if the respond-
ent wishes to invoke one of the Convention’s exceptions to the
return obligation, somewhat in the nature of an affirmative de-
fense——

Mr. FRank. Mr. Pfund, that is very clearly in the bill.

Mr. Prunp. Yes.

Mr. FRANK. Assume we can read the bill or have read it. If you
want to make ergunients on its behalf, that is useful.

Mr. FRANK. But we will read the bill.

Mr. Prunp. Well, the section is intended to ensure that the ex-
ceptions to the Convention’s return obligation are, in fact, treated
as exceptions and are sufficiently hard to demonstrate that their
use, interpretation and application do not become so broad as to
undermine the very purpose of the Convention. Frequent successful
invocation of the exceptions in the United States, based on broad
interpretation of their terms, in order to deny return requests
could have the general effect abroad of encouraging corresponding
denials of requests under the Convention for the return of children
to the United States.

I would like to close by strongly urging on behalf of the State De-
partment that the House and Senate pass this bill without delay so
that the United States can ratify the Hague Convention. We urge,
in particular, that the bill be passed soon enough to permit us to
ratify so that the Convention's entry into force ‘or the United
States two to three months after we deposit that instrument of
ratification will mean that some of the childien affected by the
annual surge of international abductions and retentions towards
the end of summer will be covered by the Convention. That might
make possible the return of a number of those children to the
United States before the end of this year.
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Mr. FRANK. I can guarantee you that. given the interest the
Senate has already shown, you will have this on the President’s
desk well in advance of the time that it will be necessary to cover
thie end of the summer. Thank you.

Mr. Prunp. Thank you.

[The statement of Mr. Pfund follows:]




WRITTEN TESTIMONY OF

PETER H. PFUND
ASSISTANT LEGAL ADVISER FOR

PRIVATE INTERNATIONAL LAW

DEPARTMENT OF STATE

HOUSE JUDICIARY COMMITTEE
SUBCOMMITTEE ON ADMINISTRATIVE LAW

ANl GOVERNMENTAL RELATIONS

FEBRUARY 3,




ERI

Aruitoxt provided by Eic:

34

I very much appreciate the scheduling of this hearing so
early during this session and the opportunity to iLestify before
this Committee on behalf of the State Department in support of
early enactment of H.R. 2673 and 1ts companion bill, S. 1347.
Congressional enactment will make 1t possible for the bLuited
States to ratify the 1980 Hague Convention on the Civil Aspects
of International Child Abduction pursuant to the advice and
consent given by the Senate on October 9, 1336,

Until the Hague Convention enters into forcs for the United
States, the Department will continue to be very limited in what
it can do to help resolve the abduction to, or wrongful
retention 1in, foreign countries in custody-related disputes of
children from the United States. The Hague Convention would
establish a treaty-governed procedure for the prompt return of
abducted or wrongfully retained children between the United
States and other countries that are or become parties to the
Convention. We believe that the Convention will arm
left-behind parents in the United States with a powerful tool
in their efforts promptly to regain custody of children that
have been wrongfully removed from to the United States.

In order to give left-behind parents a s ngle official
place t> turn for help, the Convention proviues for contracting
states to establish a national Central Authority responsible
for receiving and processing return requests made pursuant to
the Convention. Upon application by a left-behind parent to
the Central Authority of the country where the child is
believed to be located, and subject only to the conditions and
exceptions set out in the Convention, a wrongfully removed or
retained child 1s to be promptly returned to the country of 1its
habitual residence, thereby essentially restoring the t.atus
quo before the abduction or retention took place. The U.S.
Central Authority, t- be located in the State Department's
Bureau of Consular Affairs, will be available to counsel
left-behind parents i1n the United States on how best to seek
che return of children from other countries party to the
Convention. It will also receive and process requests for the
return of children from the United States with the necessary
cooperation of State and local authorities in the jurisdictions
where such children are located in the United States.

The nine countries already parties to the Convention
(Australia, canada, France, Hungary, Luxembourg, Portugal,
Spain, Switzerland and the UK) are countries to which one out
of five or si1x of the approximately 300 children from the
United States abducted or retained abroad annually are taken.
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We are informed that Austria, the Federal Republic of Germany,
Greece, Italy, the Netherlands and Sweden expect to become
parties to the Convention during the next two years. Other
countries are expected to follow. There 1s thus reason for
hope that the Convention will become a serious deterrent to the
abduction of children to or from those countries. Moreover, a
growing percentage of all abductions from the United States
will be covered by the return obligation established by the
Convention,

We need federal legislation to be able effectively to meet
our ooligations under the Convention with regard to children
allegedly wrongfully removed to or retained in the United
States. The Administration bill before you, introduced and
co-sponsored by Congressmen Gilman and Lantos as H.R. 2673, was
prepared by the State Department 1in consultation with the
Departments of Justice and Health and Human Services, but also
1n close consultation over several years with a study group of
distinguished family law experts frowm the private legal sector,
including State officials, practicin/g lawyers, law professors
and asscciation representatives. These experts are familiar
with the international child abduction problem, the provisions
of the Hague Convention and relevant aspects of U.S. law and
procedure. The bill seeks, on the one hand, to ensure that the
US Central Authority, courts in the United States, and federal,
State and local authorities are best able to use resources in
this country to meet the requirements of the Convention 1in
processing such return requests. On the other hand, it seeks
to provide left-behind parents, 1.e., parents whose child has
been abducted or wrongfully retained, and their counsel
guidance on how the Convention may be invoked 1in seeking the
return of a child from the United States.

The Members of the Secretary of State's Advisory Zommittee
on Private International Law, who repre-.ent eleven national
legal organizations interested in the 1international unification
of private law to facilitate international legal relationships
and transactions, strongly believed that f:deral legislation
was needed smoothly to fit the Convention 1nto our legal system
and procedures., We have sought 1n the legislation 1in
particular to anticipate some of the problems that left-behind
parents seeking the return of children from the United States
pursuant to the Convention might encounter. 1In the absence of
federal legislation, those problems might be resolved only
after costly litigation and appeals that would delay action on
many return requests arising in the fir<. years after our
ratification and would cast doubt on tue viability of the
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Convention. That, 1in turn, would detract from early perception
of the Convention as an effective deterrent to i1nternational
child abductions. Unlike many other countries that
participated 1n the negotiation of the Hague Convention, the
United States 1s made up of more than fifty different
jurisdictions and has parallel federal and State ccurt
systems. This confronts left-behind parents abroad wishing to
1invoke the Convention with problems they do not face in other
countries., Moreover, there will be considerable need for the
U.S. Central Authority to rely on State and local authorities,
for example to locate abducted children in the United States,
in some cases to explore the possibility of their voluntary
return, and to provide possible foster care for such children.

State procedures concerning notice of a return action to
the alleged abducting or wrongfully retaining parent, and State
requirements for determining whether a child 1s to be
provisionally removed from a person having physical control
over it while a return action 1s pending, will be applicable.
The federal legislation seeks to intrude as little as possible
on relevant aspects of Stite law and procedure. However,
because courts and authorities will be involved in the
implementation of treaty obligatiors of the United States
vis-a-v1is other countries parties to the Convention, the
legislation seeks to set certain implementation .tandards in
the interest of uniform interpretation and implementation of
the Convention throughout the United States. The legislation
is the second way 1n which we have sought to enhance the
likelihood of such uniformity -- the first being the very
detailed legal analysis of the Convention tnat was transmitted
by the State Department to the Chairman of the Senate Committee
on Foreign Relations in connection with that Committee's
consideration of the Convention. That legal analysis was
published by State Department notice i1n the Federal Regi3ter of
March 26, 1986 at pages 10494-10516, and by the Senatc
Committee on Foreign Relations in Executive Report 99-25 on the
Convention. We recommend that this Committee make the legal
analysis a part of the record of 1ts consideration of H.R. 2673
to promote awareness of 1t and to help ensure the availability
of the legal analysis to the public, courts and authorities in
the U.S.

I would like now to turn to the specific provisions of the
b1ll that may benefit from explanation.
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Section 2. Findings and Declaration of Pu-poses.

This section states certain principles basic to the
Convention and its implementation and describes in general
terms the relationship of the Act to the Convention, the
effective imrlementation of which th Act 1s designed to ensure
and facilitate. Subsection (6) make' clear tnc- “he provisions
of the legislat.on are in addition t. those of he Convention
and are not designed to operate 1in their stead. Subsection (7)
~citains an admonition trat the international character of the
Convention is to be tak into consideration as is the need for
uniformity in its inte .pretation. Subsection (8) makes clear
that procedures undertaken by the courts under the Convention
and the Act are nnt aimed at judging and deciding on the merits
of conflicting custody claims that underlie the wrongful
abduction or retention, and thus that such claims remain for
resolution after the Convention procedures have been concluded.

TITLE I Provisions Implementing the Convention
Section 10l. Definitions.

This section defines terms used in the Act and the
Convention the interpretation of which is not self-explanatory
in tt context of the U.S. legal system. The definition of
"court® in subsection (3), together with section 102(a) and
(b), specifies that the courts of original jurisdiction to
determine whether a child i to be ordere” returned pursuant to
the Convention are ccurts within the jurisdiction of which a
child covered by the Zonvention is located at the time the
return petition is filed. Subsection (11) specifies that
wrongful removai or retention within the meaning of the
Convention may include a removal or retention even when the
child har not yet become the subject of a custody order, i.e.,
notwithstanding that the law of the State or other U.S.
jurisdiction in which the child is located may not makc the
taking or retention in such circumstances a felony or otherwise
wrongful. Subsection (12) provides that the filing of a
petition in accordance with gection 102(b) of the Act shall
constitute "commencement of the proceedings® within the meaning
of article 12 of the Convention. Under article 12, so long as
the commencement of proceedings takes place less than one Year
after the wrongful removal or retention, the judicial or
administrative authority is to order the return of the child
forthwi and without rega d for any demonstration that the
child mas have become settied in its new environment.
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Section 102. Administrative and Judicial Remedies.

Subsection (a) provides that Federal district courts and
State, District of Columbia or territorial courts or courts in
possessions of the United States have concurrent original
Jurisdiction to decide cases brought before them pursuant to
the Convention.

Subsection (b) concerning venue expressly provides that a
person seeking relief under the Convention has a civil cause of
action in a court in the jurisdiction of which the child 1s
located at the time the petition 1s filed. Subsection (c)
provides that notice of a return action under the Convention
and the Act 18 to be given 1n accordance with the applicsol .
State or other law governing notice 1n interstate child custody
cases. This will provide necessary guidance for notice, for
example when the retutn action 1s brought in the U.S.
Jurisdiction where the child 1s located and the respondent is
lncated 1n another jurisdiction.

Subsection (d) makes clear that the courts are to order the
prompt return of a child when the parent seeking its return
under the Convention establishes by a preponderance of the
evidence that the child has been wrongfully removed or retained
within the meaning of the Convention. The respondent, on the
other hand, must then demonstrate by clear and convincing
evidence that one of the exceptions provided by the Convention
appli2s, i.e., the respondent must meet a higher burden of
proof in Grder to provide the legal basis for a finding that
the return obligation of the Convention does not apply and that
the return of the child may be refused. This provision seeks
to help the left-behind parent to overcome what 1s often a
home-court advantage of the other parent in the country of that
parent's origin. It is intended to ensure that the exceptions
to the Convention's return obligation are sufficiently hard to
demonstrate so that their interpretation and application does
not become so broad as to provide a przcedent in the United
States that could undermine the purpose of thLe Coavention and
could have the effect abroad of providing a basis for refusal
to return children to the United States.
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Subsection (e) provides that full faith and credit shall be
accorded throughout the United States to judgments and orders
of courts in the United States rendered with regard to return
actions pursuant to the Convention and the Act. This meaas,
for example, that if a court in one jurisdiction has ordered
the return of a child and the child is located in another
jurisdiction in the United States before action on that return
order has taken place, the order will be given full effect in
the second jurisdiction without the need for the petitioning
parent to initiate and maintain a new return action there
pursuant to the Convention and the Act. It also means that if
the return request has been denied, the court's decision will
be recognized by courts in other jurisdictions. However, the
provision is not intended to denv the possibility of appeal
from, or some other procedure to gquestion, a return order or a
deci~ion denying a return order.

Subsection (f) makes clear that the remedies under the
Convention and the Act are in addition to remedies otherwise
available, and are not intended to replace or exclude other
available remedies that exist or may be established under law
in the United States (e.g., the Uniform Child Custody
Jurisdiction Act (UCCJA)).

Section 103. Provisional Remedies.

This section provides that any court may take or cause to
be taken provisional measures under State or Federa) law, as
appropriate, to protect the child from neglect or ab.se or to
prevent its removal from the jurisdiction or its concealment,
while the petition filed pursuant to the Convention and this
Act is penling. However, the requirements and standards of the
law of the jurisdiction where the child is located concerning
removal of a child from the physical custody of a person having
such custody must be satisfied.

Section 104. Admissibility of Documents.

This section tracks the provisions and requirements of
Articles 23 and 30 of the Hague Convention. Article 23
provides that no legalization or similar formality may be
required in the context of the Convention. Article 30 requires
that applications to Central Authorities or directly to
judicial or administrative authorities, together with documents
and any other information appended thereto or provided by a
Central Authorities, be admissible in the courts or
administrative authority of Contracting States. Section 104
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seeks to ensure that an application for assistance addressed to
the U.s. Central Authority and a petition to a court in an
action pursuant to the Convention and the Act, and documents
and information appended theretc, do not require costly and
time-consuming legalization or authentication to be admissible,
which could result in undesirable delays in return of

children. The purpose of Articles 23 and 30 of the Convention
is to spare the left-behind parent the expense of formal
procedures that are not essentia. in most cases. These
Articles of the Convention and Section 104 do not address the
question of the weight to be accorded to such documents and do
not mean that if there is a specific allegation or reuson to
believe that supporting documents are false or have been
altered, the authenticity of those documents cannot be
questioned. They also do not mean that in such circumstances
the court or other authority would be barred from requiring the
submiysion of authenticated and legalized copies of the
Guestioned documents and possibly other evidence to support
their authenticity.

Section ’05. U.S. Central Authority.

Subsection (a) provides for the establishment of the u.s.
Central Authority in an existing Federal agency. Suksection
(b) makes clear that the functions of the Central Authority
ascribed to it by the Convention and the Act are to be carried
out by the U.S. Central Authority with the necessary
cooperation of State and local authorities and agencies on
which the U.S. Central Authority will need to rely in the
performance of these functions. These functions may include
the provision cf home studies for foreign authorities and
courts considering a request for the return of an abducted
child to the United States. The administrative burden on State
and local authorities will be the complement to the benefits
provided to left-behind parents in the United States by the
return of children to those jurisdictions through operation of
the Convention, Subsection (c) expressly authorizes the U,S,
Central Aut',-ity to issue regulations in counection with the
implementatinn of the Conveition and the Act. Subsection (d)
Mmakes reference to authority for the U.5. Central Authority to
make ulde of tne services of the Psjersl Parent Locator Service
(FPL). which authority is provided in the Social Security Act
as ~“ended by Section 201 of this Act.
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Section 106. Costs ané Fees.

Subsection (a) ensures, consistent with the obligation in
tne first paragraph of Article 26 of the Convention, that none
of the costs for the administrative processing of applications
under the Convention are imposed on the applicant by the U.S.
Central Authority, any Pederal agency, or cooperating State or
local authorities. Subsection (b) provides that petitionars
may be required to bear the costs of legal counsel or :dvisers,
and court costs in connection with their petitions, aud trav~l
co3ts associated with the return of a child. Thi-~ is
consistent with the State Department's proposal that the
United States ratify the Convention subject to a reservation,
permitted by article 42, to be made by declaration at the time
of ratification, that the United States will not be bound to
assume any costs referred to in the second paragraph of article
26 resulting from the participation of legal counsel or
advisers or from court proceedings. Senate advice and consent
to U.S. ratification of the Conventicn, given on October 9,
1986, was made subject to the making of that reservation.
Subsection (c) provides that legal fees and court costs not
covered by Federal, State or local legal assistance or other
programs are to be borne by the petitioner, but subject to
subsection (d). Subsaction (d), reflecting the provisions of
the last paragraph of article 26 of the Conveation, provides
that a court ordering the return of a chilc shall order the
respondent > pay spacified necessary expenses incurred bty or
on behalf of the petitioner unless the respondent establishes
that to do so would be clearly inappropriate. This provision
of the Act and the provisions of article 26 that it reflects
were intended to provide an additional deterrent to wrongful
international child removals and retentions.

Section 107. Collection, Maintenance and Dissemination of
Iaformation.

Subsection (a) provides for the exemption of the U.S.
Central Authority, in opursuance of its functions under the
Convention, from the application c¢f Federal and State privacy
legislation or regulations, in order to permit the Central
Authority flexible use of information obtained related to the
location or possible incation of the alleged abducting parent
and the abducted child, although subject to the stated
exceptions with regard tu national security or law enforcement
interests or the confidentiality of census data. Subseaction
(b) permits the U.S. Central Authority by regulation to
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prescribe how and subject to what exceptions requests for
informat on by left-behind parents abroad shall be submitted to
it and at supporting documents may be required. Subsection
(c) stipulates how and subject to what exceptions requests for
information directly from the U.S. Central Authority will be
haniled and responded to by Federal agencies and organs of any
State, territory or possession of the United States.

Subsection (d) ensures that the U.S. Central Authority will
make use of the services of the Federal PMarent Locator Service
(FPLS) when information that may be in t e control of a Federal
Agency can be obtained through the FPL" rather than by
requesting such information directly. Subsection (e) provides
that nothing in this section shall be nstrued as permitting
the Central Authority directly to obta., -ax return information
except as provided in section §103 of t: Internal Revenue Code
of 1986 (26 U.S.C. 6103) and section 453 of the Social Security
Act (42 U.S.C. 653). Subsection (f) requires that the Central
Author .ty maintain appropriate records concerning its functions
and the disposition of cases aricing under the Convention.

Section 108. Inter-Ageacy Coordinating Group.

This section provides for the establishment of a
coordinatinc¢ group to monitor operation of the Convention and
proviae advice on its implementation in the United States, that
shall include representatives of the Departments of State,
Justice, and Health and Human Services, and that may also
include private citizens. Such private citizens would be
exp..ts in family law and other aspects of law and procedure
relevant to child abductions. The coordinating group is to
meet at the request of the U.S. Central Authority and is to be
exempt from the Federal Advisory Committee Act.

Section 109. Authorization of Appropriation.

This gection, as a precaution, authorizes the appropriation
of such sums as may be necessary each fiscal year to carry out
the purposes of the Convention and this Act. The purpose of
this section is to provide for the contingency that funds may
be needed. However, there is no intention to seek the
appropriation of a.y funds for the foreseeable future because
there is at present no reliable basis for determir.ing the
numbers of return requests arising under the Convention and the
administrative costs involved at various levels in the
processing of requests, which will vary from case to case and




43

- 10 -

may vary from Juriscéiction to jurisdiction. The necessary
statistics and figures could be developed only after several
years of implementation of the Convention.

TIT'E II_Amendments to Other Laws

ection 201. Amendment Concerning Federzl Parent Locator
ervice,

This section eusures, by amending the provision of the

Social Security Act establic’ ing thc Pederal Parent Locator
Service (PPLS) and the financial conditions for its use, that
the services of the FPLS will be arcessible to the U.S. Central
Authority to provide informacion needed 1in connection with
efforts to determine the whereabouts of any parent or child for
the purposes of the Convention, and that no fee for use of the
FPLS is charged against the Central Authority, the applicant or
anyone else inconsistent with the first paragraph of article 26
Jf the Convention and section 106(a) of this Act.

Setrion 202. Amendment to the Internal Revenue Code of 1986.

This section makes a conforming amendment to section
6103(1)(6) of the Internal Revenue Code of 1986, to authorize
the release of tax return information ~“»r purposes of, and to
the extent necessary in, efforts to lo..te individuals in
connect.on with the abduction or wrongful restraint or
retention of a chiid.

Tue Department of State strongly urges that the House and
Senate pass this bill without delay so that the United States
will be able to ratify the Hague International Child Abduction
Convention. We would, in particular, urge that the bill be
passed soon enough to permit us to ratify so that the
Convention's entry into force for the U'i1ted States 2-3 months
later will permit the usual annual surge >f international
abductions and retentions of children toward the end of summer
to be covered by it when other countries party to the
Convention are involved. It would then be possible that a
number of those children would be returned to the United States
pursuant to the Conventiun by the end of 1988.

5 a7
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Mr. FRANK. Mr. Markman.

Mr. MARKMAN. Thank you, Mr. Chairman.

Although the Department strongly supports this bill as imple-
menting the laudable objectives of the Convention, we cannot sup-
port the bill's establishment of concurrent jurisdiction in the State
and Federal courts to hear claims under the Convention and the
bill. In this respect, the bill represents a sharp departure from
longstanding policy, based or: principles of Federalism, of zxcluding
domestic relations matters from the Federal ceurts and leaving the
gesolution of these sensitive issues entirely to the courts of the

tates.

For example, the diversity jurisdiction of the Federal courts has,
for well over a century, been interpreted to exclude domestic rela-
tions matters. That exception rests on the principle, in the Su-
preme Court’s words, that “the whole sit:f'ect of the domestic rela-
tions of husband and wife, parent and child, belongs to the laws of
the States.” Even when a Federal question is presented, the courts
have declined to hear disputes that would deeply involve them in
resolving domestic relations disputes.

Similarly, when it enacted the Parental Kidnapping Prevention
Act of 1980 to address the issue of the interstate abductions of chil-
dren in custody-related disputes, Congress did not create a privaie
cause of action in the Federal courts to enforce that Act, but left it
to the State courts to enforce the Act’s standards, subject to review
by the Supreme Court under full faith and credit principles. As the
Supreme Court stated in unanimously affirming this interpretation
of the Act only last month in the case of Thompson v. Thompson,
“instructing the Federal courts to play Solomon where two States
have issued conflicting custody orders would entangle them in tra-
ditional State law questions that they have little expertise to re-
solve.”

Establishing concurrent jurisdiction in the Federal courts of
claims under the 1980 Hague Convention ind the bill would simi-
larly enmesh them in the types of domesuc relations matters that
Federal courts have never handled. For instunce, under the Con-
vention, if the proceeding for return of a child is brought a year or
more after a wrongful removal or retention, return is not required
if the “child is now settled in its new environment” (Article 12).
Similarly, return is not required if “there is great rik that his or
her return would expose the child to physical or psychological
harm or otherwise place the child in an irtolerable situation.”
Moreover, return may be refused if the chil objects and “has at-
tained the age and degree of maturity at whach it is appropriate to
take account of its views.” (Article 13).

These and others, Mr. Chairman, are all questions that go to the
heart ui' traditional domestic relations matters. The fact that in
this case the s..adards are based on the Convention, and not di-
rectly on State iaw, does not alter the fact that these inquiries are
of a character never handled by Federal courts, just as Congress
and the Supreme Court recognized that the similar Federal stand-
ards under the Parenta’ Kidnapping Prevention Act were also in
the nature of traditional domestic relations inquiries hest handled
exclusively by the State courts.

ig
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In fact, the provisions of H.R. 2672 in a number of respects are
even more inextricably intertwined with traditional State *aw mat-
ters than was the Parental Kidnapping Prevention Act. For exan
ple, under section 103 of the bill Federal courts would be author-
ized “to take . .. provisional measures under Federal or State law,
as appropriate, to protect the well-being of a child.” The bill also
forbids the provisional removal of a child from his or her custodian
‘“unless the applicable requirements of State law are satisfiea
And further, it appears that to effect such provisional remedies as
temporary foster care, the Federal courts would be required to
make arrangements with State and local authorities.

Accordingly, Mr. Chairman, we strongly recommend the passage
of this bill. At the same ti.ne, we also recommend equally strongly
that the bill be amended to eliminate the concurrent jurisdiction
therein.

{The statement of Mr. Markman foll: »s:]

&,
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Q

Mr. Chairman and members of the Subcommittee:

I am pleased to appear before you to present the views of
the Department of Justice with respect to H.R. 2673, the
#International Child Abduction Act. The bill is intended to
facilitate implementation in the United States of the 1980 Hague
Convention on the Civil Aspects of International Abduction. That
Convention addresses the issue of international abductions of
children in custody-related disputes and requires the prompt
return of children who have been wrongfully removed from or
retained outside of their country of habitual residence. The
objective of the Convention is to restore promptly the situation
that existed before the child’s removal or retention in order to
deny the abductor any legal advantage in the country to which
the child has been wrongfully removed or retained. The
Convention establishes a legal right and streamlined procedures
to effect the prompt return of int,rnationally abducted children
to the country of their habitual residence where any custody
disputes can be heard or settled. The Convention also seeks to
facilitate visitation rights across international borders.

Although the Department generally supports the bill as
implementing the laudable objectives of the Convention, we cannot
support the bill’s establishment of concurrent jurisdiction in
the state and fedeval courts to hear claims under the Convention
and the bill. 1In this respect, the bill represents a sharp
departure from the longstanding policy, based on principles of
federalism, of excluding domestic relations matters from tie
federal courts and leaving the resolution of those sensiti ‘e
is nes entirely to the courts of the states.

For example, the diversity jurisdiction of the federal
courts has, for well over a i}ﬂtury, been interpreted to exclude
domestic relations matters. That exception rests on the
principle, in the Supreme Court’s words, that “the whole subject
of the domestic relations of husband27nd wife, parent and child,
belongs to the laws of the states.” Even when a federal
question is presented, the courts have declined to hear disputes
that wouldlaeeply .nvolve them in resolving domestic relations
disputes.

E.q,, , 136 U.S. 586, 593-94 (1890); Barber v.
Marber, 62 U.S. (21 How.) 582 (1859).

N

in re Burrus, supra, 136 U.S. at 593-94.

Y/  See Thompson v. Thompson, 798 F.2d 1547, 1558 (9th Cir.
1986), aff’'d, 56 U.S.L.W. 4055 (U.S. Jan. 12, 1988);
, 654 F.2d 1212, 1215 (6th

V. Cleveland Trust Co.
Cir. 198.); Bergstrom v. Bergstrom, 623 F.2d 517, 52C (8th
cir. 1980).
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Similarly, when it enacted the Parental Kidnapping
Prevention Act of 1980 (the *PKPA”) to address the issue of
interstate abductions of children in custody-related disputes,
Congress did not create a private cause of action in the federal
courts to enforce the Act, but left it to the state courts to
enforce the Act’s standards, subject to review by the Supreme
Court under Full Faith and Credit principles. As the Supreme
Court stated in unanimously affirming this interpretation of the
Act last month, “instructing the federal courts to play Solomon
where two states have issued conflicting custody orders would
entangle them in traditional s:;te-law questions that they ha.e
little expertise to resolve.”

The Supreme Court rejected the argument that determining
which of two conflicting custody decrees should be given effect
would not require resolution of the underlying custody disputes
and thus not offend the longstanding reservation of domestic
relations law to the states. It noted that, under the Act,
Jurisdiction could turn on the “best interest” c¢. the child or
whether the child had been abandoned or abused. #In fact,” the
Court found, ”it would seem that the jurisdictional disputes that
are sufficiently complicated as to have provoked conflicting
state-court holdings are the mcst likely to require resolution of
these traditional domestic relations inquiries.~ 5/

Establishing concurrent jurisdiction in the federal courts
of claims under the 1980 Hague Convention and the bill would
similarly enmesh them in the types of domestic relations matters
that federal courts have never handled. For instance, undes the
Convention, if the proceeding for return of a child is brought a
year or more after a wrongful removal or retention, return is not
required if the “child is now settled in its new environment”
(Article 12). similarly, return is not required if “there is a
grave rigk that his or her return would exvose the child to
Ehysical or psychological harm or otherwise place the child in an

ntolerable situation” (Article 13). Moreover, return may be
refused if the child objects and “"has attained the age and degree
of maturity at which it is appropriate to take account of its
views” (Article 13), or if it *would not be permitted by this
fundamental principles of the requested state relating to the
protection of human rights and fundamental freedoms” (Article
20).

These are all questions that go to the heart of traditional
domestic relations matters. The fact that in this case the
standards are based on the Convention, and not directly on state

&  Thompson v. Thompson, 56 U.S.L.W. 4055, 4059 (U.S. Jan. 12,
1988) .
2/ 1d. n.s.
C;(W
Ry
Q
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law, does not alter the fact that these inquiries are of the
character never handled by federal courts, just as Congress and
the Supreme Court recognized that the similar federal standards
under the Parental Kidnapping Prevention Act were also in the
nature of traditional domestic relations inquiries best handled
exclusively by the state courts.

In fact, the provisions of H.R. 2673, implementing the 1980
Hague Convention, are even more inextricably intertwined with
traditional state law matters than was the PKPA. Under section
103 of the bill, federal courts would be authorized “to take
. « . provisional measures under Federal or State law, as
appropriate, to protect the well-being of a child or to prevent
the child’s further removal or concealment prior to final
disposition of the petition.” The bill forbids the provisional
removal of a child from his or her custodian "unless the
applicable requirements of state law are satisfied,” deeply
enmeshing the federal courts in state domestic relations law.
Further, it appears that to effect such provisional remedies as
temporary foster care, the federal courts would be required to
make arrangements with state and local authorities, entangling
the federal courts in the state and local government agencies and
procedures regulating domestic relations.

Apart from our concern over the intrusion of the federal
courts into a traditional state preserve, we are also concerned
about the potential increased burden on the federal courts. At a
time when many district courts face intolerable backlogs, it
would be inappropriate to add to their caseload without a
compelling reason. We do not believe that there is justification
for burdening the federal courts with claims under the Convention
and the bill. As I have explained, the federal courts can bring
no peculiar expertise to bear on these questions that state
courts have historically handled and, in fact, the state courts
are far better suited for them.

Accordingly, we recommend that the bill be amended to
eliminate the concurrent jurisdiction of the federal courts ove.
matters under the Convention and the bill.

H.R. 2673 also would empower the Cantral Authority
established by the bill to receive and transmit information,
notwithstanding the Privacy Act, 5 U.S.C. § 552a, for purposes
related to the Convention. The Central Authority may not,
hovever, disclose, and agencies are not required to transmit to
the Ccentral Authority, information the disclosure of whirh would
contravene the national security or law enforcement interests of
the United States or the confidentiality of census data. To
clarify that the law enforcement interests of the United States
include the enforcement of state criminal laws, it would be
desirable to amend the phrasc “national security or law
enforcement interests of the United States” in section 107(a) and
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{(c) to read “national security interests of the United states or
law enforcement interests of the United States or the States”.

With respect to other policy issues raised by the bill,
including the burden of proof requirements of gection 102(d), and
the evidentiary provisions of section 104, the Department would

defer to the Department of State.
I would be happy to answer any gquestions.

D
O
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Mr. FrRaNk. Would you agree with the interpretation of vour pro-
visions that we got from Mr. Pfund; that is, it would limit original
concurrent jurisdiction but it would leave the Federal courts with
some role, as Mr. Pfund staied? You have no problem with that?

Mr. MARKMAN. Absolutely. We viould certainly see the Supreme
Court as having a role.

Mr. FrANK. I was particularly impressed with your argument
that domestic relations is an area where we should defer to the
States. On a related macter before the Judiciary Committee, not ex-
actly here, but it is important that we get the overall perspective,
does that mean the Department now thinks that where we have
State court orders for custody of children they ought not be « ver-
ridden by the Witness Protection Program? a regular maudter,
the Witness Protection Program overrides State court decisions re-
%:Eding child custody. I was impressed by your discussion here.

I take it that the Department will b~ working with us to see
that the Federal Marshals stop ignoring State court orders?

Mr. MARKMAN. | think you can take it to be the case that we
would work very closely with your committee in support of that
question.

Mr. Frank. All ﬁ%l:é;et’s look at it for there is a very glaring
inconsist2ncy there. use in the case of the Witness Protection
Program, they don’t even take it to Federal covrt. Your Depart-
ment just plain flat out ignores child custody orders. And if you
have won custody of your child and there are visitation rights to
the former spouse, if you happen to marry someone who is suffi-
ciently sleazy t:: have gone into the Witness Protection Program,
you cr— extingc.wsh, according to Federal practice, ihe rights of

our ex-spouse. ] would be a little more impressed if there was a
ittle consistency there.

I assume that also doesn’t apply to product liabilitv—this respect
for the State courts.

Mr. MARKMAN. Well, Mr. Chairman, as far as the Witness Pro-
tection Program, as my colleague indicated, since the President’s
signing of the executive order in October of last year, we have re-
viewed a lot 2f these policies very carefully to see——

Mr. Frank. I appreciate that. If you would let me know. Let me
make a formal request, then. I would hope you would write to me
as to what the effect of the President’s “ederalism order is on the
Witness Protection Program. [ would ask you t- respond in writing

Mr. MARKMAN. I would be glad to do that.

As far as the product liability issue, that obviously involves a
great many other facets of discussion. And when we tall about
Federalism, I want to make very clear we are not talking about
States’ rights. Federalism simply requires that you consider a
aumbe~ of factors and you determine wliere powers are appor-
tioned between the national government and the State govern-
ment; and, of course, there are many responsibilities, as you know
well, that do belong in the Federal sector.

Mr. FRANK. | understand. The competing claims of children and
bottle manufacturers will get dealt with by this subcommittee.

I have no further questions. That would appear to me to be the
only really controversial question in the »!'I* and my own view,
frankly, is that within this body there will . “ferences of opinion
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but they will not be such that anybody is going to vote against the
bill because it gets resolved one way or the other. That is one of
the subjects I will highlight and members will participate in.

Some people have raised some concern—let me just ask you this.
We haven't had any specific objections, but it is the only other area
where it seems to me there is some concern. Over the scope of the
override of privacy particularly now, Mr. Markman, it has been
suggested to me and I am not expert in it that we are here overrid-
ing some State privacy laws. Has the Department done an analysis
of that? Is there a problem in that regard? Do we have a sense of
what it is we may be doing? That doesn’t necessarily bother me,
but I would like to know now where we are on that. What does this
do to both the Federal and State privacy laws? Are we likely to run
into any serious problems there? Are there ways that we might be
Jooking to do some safeguards, some minimum trigger'r.¢, before
that can get done?

Mr. MARKMAN. We haven’t done a th~iough apalysis on that. I
think the provisions in this bill are very similar to thosc that affect
the Parental Locator Service. We basically assume that has worked
fairly well. There are important privacy interests we are talking
about, and we would be glad to take a closer look at that.

Mr. FrRaNK. All right, that would be good, again, ‘n terms of the
Federalism thing. Because we will be able among ourselves to lcok
at the Federal ones and deal with it, but there is appsrently an
override here of State privacy laws and I would like to know a
little b** more about that before we actual'y put it on paper.

Mr. Mund?

Mr. Prunp. Mr Chairman, the reason why we have this provi-
sion, or certain parts of it, is because, unlike most of the informa-
tion obtained domestically through the Federal Parent Locator
Service - help in interstate child abductions an? questions of child
support whare the i..:orm'.'ion normally stays within the country,
under tize Convention, of course, information that may be gathered
by the Central Authonty through the Federal Parent Locator Serv-
ice or through further efforts to locate the abducting parent or
child, is gcing to end up being sent abroad. It will go either to a
Central Awhority in a foreign country, and/or the left-behind
parent resident in a foreign country and possibly also to the coun-
sel i, the TJnited States of that left-behind parent seeking the
return of a child. It is essential for the informatio® on the location
of the chi:d and/or the abducting parent in this country to be
passed on; otherwise, the left-behind parent abroad can’t invoke
the Convention an ' seek to bring the action to effcct the return of
tne child. It is because of that foreign element in particular that
we need this provision.

Mr. Frank. I understand that but I want to know a little bit
more clearly about what we are doing. For instance, we say here
that we would not disclose, the Central Authority can decline to
disclose, it is their option, if this would ~ontravene the national se-
curity laws or law enfor’ement interests of the United States.

Well, take the Federalisin point What about law enforcement in-
terests of the States? | would take tnis to mean we are talking
about Federal law enforcement interests. Would you want an ex-

n6
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plicit reference to the law enf. cement intercsts of the States in
here in accord with this?

Mr. MARkMAN. Yeg, sir.

Mr. FRANK. I mean, we would still let the Federal Central Au-
thority make the decision, but they would at leasi be instructed to
give consideration to, as I would read this. We would need to add
some language.

Mr. MARKMAN. Our complete testimony makes that specific rec-
ommendation.

Mr. FrRank. OK. And on confidentiality, you talk about confiden-
tiality of census data so that we don’t impugn that. Are thei¢ any
other privacy concerns that might be there? Well, the complzi.iing
parent would not be—he or she, if that individual hed a problem
they wouldn’t go forward with it. So we are then talking about the
potential confidentiality of the parent being complained against. I
don’t know of any problems there but I guess I just would like to
raise that.

Mr. MagrgmMAN. I think we would want to limit the confidential
information to those bits of irformation that help locate the
parent.

Mr. FRANK. Right.

Mr. MaRrizMAN. To the extent that we go beyond the mere loca-
tion of the parent, I think——

Mr. Frank. I think that is a reasonable safeguard to write in
there. That sounds to me like the kind of thing that we would do.
Do you cover that in your testimony?

Mr. MARKMAN. No, sir, I don’t.

Mr. Frank. Well, if not, our staff may be in touch with you
about writing come language that would give it that. That confi-
dentiality remains the rule and an exception would be allowed to
the extent that it was goine to be helpful in locating the child.

Mr. Pfund?

Mr. Prunp. Mr. Chairman, we are perfectly in agreement that
the State law enforcement interests be reflected as one of the bases
for an exception.

Mr. Frank. We can write that in.

Mr. PFunDp. We alsc have some suggested language that we could
Ji~~uss v.ith the stoff as to how we might narrow the scope——

Mr. »ra~vx. That would be very heipful. I don't think anybody
objects in principle. And, if you could submit that to us, that would
be gond.

Mr. Prunp. Thank you.

(The proposed amending language follows:)

-,.,
-,
~Z




54

State Department-vroposed amending lanauage ‘or Hoan .8 R‘m‘“ -
1.R.2673, Scctions 104 and 107(a) and (o) to

narrow their scone ook e pane ery frawvenspt

T
1 SEC 104 ADMISSIBILITY OF B()(l\iE\TS
2 Any appheation to the United States Central Authonty
3 or petitv . to a court submitted n accordance with the terms

4.0
4 of the Convention. together \\nhl\documcm: and .ny other

5 mformation appended thereto or provided subsequently. shall

=23

be almssible m court without the need or any legahzation

oo e wann é’ 1C tavent ~ball

or authentication '

have ne 2 (ﬂ"k on e ‘s\'f“\‘*i‘ jv b dcsded Merete
we st T™
PRRNTERN

0
O

ERIC

Aruitoxt provided by Eic:



e Stebes,

st ntoreibs of et

e enforce Hese watngenbs

"
.
i ttione rs ams be roqured to hear the costeoof bogal i ! ! -& tae leubut AuTerty
\ disclop Thy thir Uity * Starss O r*lrnl Aunthorits pursuant to
winse ] or advisors emirt costs anoirtod e conneetiac wath
this «etion however, of tm‘h diselosiree would contras ene the
petinons and teased 1 uste for the retaring «hild °nd any
natin I*l seeurits a-taw—anforeament 1ntedeete of the I'mted
woomgany g persens except as provaled o suhsectnn 1)
.\'lnlﬂkyr the confidentialits of census data
or 4l - /
Requests fur informstion under thie ceetion shall be
1 Subyect i suhseetion (dY legal free ar oourt coste
submitted 1iNgueh manner and form ax the Umted States
wanrnd - codgection with proceediage nnder the 1o
Central Anthorits Thay presenbe by regulntion and <hsll he
twn ot Aet Rall be borne by the petitioner anfess they
actomprnied or supported d such docninente us the United
an covercd by prvments from Fediral Mate or locil legal
Siates Central Authorits mas requl
asswtanee of ather pro
(e} Notwithstanding ans othes prosicion of law (but suh-
th Anv court orderidy the rourn of 2 chld oander the
jeet to suheeetion (d), wheneser the head of any department,
Cooventiun shall order the rdgpondent to pry necesaary ex
agenes or snstrumentalas of the UVimted SMates o of ans
ponses nenrred by or on hehnINof the petitioner - inchiding
State terntors, or possession of the U'mited Mates reanes s
court coets egal feos foster home\or other care duning the
14 request from the Umited States Central Anthoris for mfnr
course of return proceedings and 1randgoriatien costs relnted s gnuu’"-‘-’!“n ne, fhe islahomuf.o peramateyed v inbermabis.

- Ivmllml ummmmmm
1o the rotnrn of the child unless the re stahliches J R ,4_2‘14 e dubd 148 | Toe kit a rohors MYues Fpurivant

16 umdn—ﬁ'm—m wch individinl shall jromptls canse Rt
that =e vorder v orid be dlearls mmpprapro Yie
senrch to he made of the files and records mmntained hs sueh

SEC 107 (081 FCON, MAINTENANCE AN DISSEMINATION

department, sgene +, or instrumentalits with 8 view to deter-
OF INFORMATION

. miming whether the information requested 1« contained in ams
(8} Nntwdhuianding section 'uiﬂn of ttle A Umted

, stich file or recarde If euch seareh dineloses the information
Statrs Code and ans other provision of law, the United

requested, sueh individual shall mmedintels tranemit sueh in-
states Central Authonts may  under such conditons ne 1t

. formation to the U'mited States Central Authonts, exeept that
prescnbes by regulntion recenve from or trananit to any Fed

o newd of any information n ohtained the diselosure of which would
eral State or foreign authonts or person’ inforatiom for *he

of- tplemcahny M contravent natinal seeunts astaw-enforesment intereatn of
purpoér; m,&lho Cansention No information shall be lavs enfetcmont sts £ fes Vahed Srabu gr e (hodus,
Iy

25 the l‘mled Statétyor the t‘onﬁdrnmlllv of eenaus dsta, such

ERIC

:'9




56

Mr. FRANK. I have no further questions. Genilemen, I appreciate
it, and we, as I said, expect to be moving on this one pretty quickly.
Thank you.

Mr. Prunp. Thank you.

Mr. MARkMAN. Thank you.

Mr. FRANK. Let me just note as this panel is leaving, Senator
Dixon is going to try and get here, and he may not. Senator . =
Dixon has been another very active proponent here. We have h..n
scheduled to testify, but House and Senate schedules aren’t always
easy to coordinate. We have a statement from Senator Dixon. If he
does not arrive to be able to say it in person, and he may be a liitle
late because sometimes House hearings move a little quicker than
Senate Learings, and if he is on the Senate clock, he may miss us—
if Senator Dixon does not arrive, we will make hic testimony a part
gf the record. But he is .ntitled to recognition as one of the leaders

ere.

[The statement of Senator Dixon follows:]

Gy
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TESTIMONY BY SENATOR ALAN J. DIXON
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HOUSE SUBCOMMITTEE ON
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MR. CHAIRMAN AND MEMBERS NF THE SUBCOMMITTEE, THANK YOU
FOR HOLDING THIS HEARING TODAY, AND INVITING ME TCO TESTIFY ON
H.R. 2673, THE IMPLEMENTING LEGISLATION FOR THE HAGUE
CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD
ABDUCTION. I AM PLEASED THAT THE SUBCOMMITTEE HAS ACTED SO
QUICKLY TO ADDRESS THIS URGENT PROBLEM.

AS YOU KNOW MR. CHAIRMAN, THE VICTIMS OF INTERNATIONAL
PARENTAL CHILD ASDUCTION AkZ CHILDREN FROM EACH AND EVERY
STATE OF THIS COUNTRY, WHO HAVE BEEN ABDUCTED BY ONE OF THEIR
PARENTS AND TAKEN ACROSS INTERNATIONAL BORDERS. I FIRST
BECAME AWARE OF THE MAGNITUDE OF THIS PROBLEM OVER TWO YEARS
AGO. SINCE THEN I HAVE BEEN ACTIVELY I."VOLVED IN TRYING TO
ASSIST AS MANY PARENTS AS POSSIBLE BRING THEIR CHILDREN HOME
T0 THE UNTIED STATES. I MUST SAY THAT THESE CASES ARE
HEART-WRENCHING.

IN ONE CASE THAT HAS RRCEIVED MUCH ATTENTION, ONE OF MY
CONSTITUENTS, PATRICIA ROUSH, HAD HER TWO DAUGHTERS ABDUCTED
BY THEIR FATHER, WHO HAS A LONG CRIMINAL RECORD IN THIS
COUNTRY AND A DOCUMENTED HISTORY OF MENTAL ILLNESS AND
ALCOHOLISM. IN ANOTH™R CASE, A MOTHER WAS TAKEN TO A MOYEL
ROOM AND HELD AT KNIFE-POINT WHILE HER CHILDREN WERE ABDUCTED.

HOWEVER, THE PARENTS WHO LOSE THEIR CHILDREN ARE NO™ THE
ONLY VICTIMS. THE CHILDREN SUFFER AS WELL. CHi".D
PSYCHOLOGISTS FROM THE ILLINOIS STATE POLICE ASSERT THAT THE
TRAUMA ASSOCIATED WITH AN ABDUC1ION OF THIS KIND, AND THE
SUBSEQUENT DEPRIVATION OF ONE PARENT'S LOVE IS A HORRENDOUS

FORM OF CHILD ABUSE. IN ONE CASE, AN ABDUCTED CHILD WAS




59

OF 1983. 1IN 1987 ALONE, THERE WAS A 60% INCREASE IN MY HOME
STATE OF ILLINOIS,

ONCE TEE CHILDREN ARE TAKEN FROM THIS COUNTRY, THEIR
RIGHTFUL CUSTODIANS FACE TAE NEARLY IMPOSSIBLE TASK OF
RECOVERING THEM. CURRENTLY, A PARENT WHOSE CHILD H2S BEEN
ABDUCTED TO A FOREIGN COUNTRY IN VIOLATION OF VALID U.S.
CUSTODY DECREE, MUST ATTEMPT TO HAVE THAT DECREE RECOGNIZED BY
THE FOREIGN COURT. THIS YROCESS IS COSTLY, TIME-CONSUMING AND
FREQUENTLY REQUIRES THE RIGHTFUL CUSTODIAN TO BE SUBJECT TO A
HEARING BY THE FOREIGN COURT ON THE MER'TS OF THE éUSTODY
CLAIM. IN VIRTUALLY EVERY CASE, THE COUNTRY TO WHICH THE
CEiLD IS ILLEGALLY TAKEN, WHETHER ALLY OR ENEMY, REFUSES TO
HONOR THE DECISION OF AN AMERICAN COURT, AND RETURN THE
CHILD. THE ABDUCTING PARENT IS SIMPLY AWARDED CUSTODY.

THEREFORE, A PERSON WHO LOSES A CUSTODY BAITLE IN THIS
COUNTRY HAS AN ENORMOUS INCENTIVE TO ABDUCT THE CHILDREN AND
TAKE THEM OUT OF THE U.S. THEN, THE ABDUCTOR CAN BE ALMOST
CERTAIN THAT THEY WILL NOT BE FORCED TO RETURN TiE CHILDREN TO
THE AMERICAN PARENT.

THE HAGUE CONVENT.ON IS AN IMPORTANT FIRST STEP TO
RECTIFY THIS PROBLEM. WHILE IT DO®S NOT PROVIDE FOR THE
RECOGNITION AND ENFORCEMENT OF FOREIGN CUSTODY DECREES, IT
SETS UP A S:(STEM OF ADMINISTRATIVE AND LECAL PROCEDURES
DESIGNED TO INSURE THE PROMPT RETURN OF CHILDREN WHO ARE
WRONGFULLY REMOVED TO, OR RETAINED IN, A RATIFYTNG COUNTRY.
-HE COURTS IN THE COUNTRY TO WHICH THE CHILD HAS BEEN TAKEN

ARE UNDER TREATY OBLIGATION TO RETURN THE CHILD TN THE CC NTRY

O
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SPOTTED COVERED WITH FILTH, LIVING IN A DISGUSTING, MUD-FLOOR
HOVEL IN MEXICO, BEIN~ RAISED BY HIS FATHER, WHO IS WANTED FOR
MURDER IN THIS COUNTRY. HOLLY PLANELLS, A WITNESS HERE TODAY,
WAS ALLOWED TO VISIT HER ABDUCTED SON, HUEY, IN JORDON. SHE
FOUND HEUY'S LIVING CONDITIONS 10 BE SUBSTANDARD AND FEARED
FOR HIS HEALTH. YET, THE MOST TRAGIC CRUEL''Y TO BOTH MOTHER
AND CHILD IS THAT HOLLY WAS FORCED TO LEAVE JORDAN WITHOUT
HUEY, WHILE HE BEGGED HIS MOTHER NOT TO LEAVE HIM. OTHER
CHILDREN ARE BRAINWASHED INTO HATING THEIR AMERICAN PARENT.
THESE CHILDREN ARE TOLD THAT THE PARENT IN THIS COUNTRY HAS
ABANDONED THEM, HATES THEM, NEVER WANTS TO SEE THEM OR SPEAK
TO '1HEM AGAIN. FURTHERMORE, NOT ONLY ARE THESE CHILDREN
CONFUSED AND DISORIENTED, LIVING IN A NEW CULTURE AND SPEAKYNG
A DIFFERENT LANGUAGE, BUT THEY ARE TAUGHT TO HATE THEIR NATIVE
COUNTRY, THE UNITED STATES.

MR. CHAIRMAN, IN THE LAST TWO YEARS, I HAVE HEARD FROM
LITERALLY HUNDREDS OF PARENTS WITH CASES EVERY BIT AS TRAGIC
AS THESE. NO ONE KNOWS FOR SURE HOW MANY PAKENTS HAVE BEEN
VICTIMIZED BY INTERNATIC' TENTAL CHILD ABDUCTION. OVER
2,500 CASES HAVE BEEN REPORYED ‘HE STATE DEPARTMENT SINCE
1975, BUT MOST FXPERTS BELIEVE THAT THIS NUMBER IS LOW. WE
SIMPLY DO NOT HOW MANY CASES HAVE NOT BEEN REPORTED. SOME
PEOPLE BELIEVE THERE MAY HAVE BEEN AS MANY AS 10,000
INTERNATIONALLY ABDUCTED CHILDREN.

EACH YEAR, 300 TO 400 NEW CASES ARE REPORTED, AND THE
PROBLEM IS GETTING WORSE. ACCORDING TO STATE DEPARTMENT

STATISTICS, THE TOTAL NUMBER OF CASES HAS JUMPED 84% SINCE MAY
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FROM WHICH HE OR SHE WAS AbDUCTED. THE FOREIGN COURT MUST

COMPLY WITHOUT CONDUCTING ANY PROCEEDINGS ON ‘dE MERITS OF THE
UNDERLYING CUSTODY CLAIMS. THUS, IT DENIES THE ABDUCTOR THE
LEGAL ADVANTAGE CURRENTLY GAINED THRGUGH INTERNATIONAL
ABDUCTION.

IN 1980 THE CONVENTION WAS ADOPTED BY UNANIMOUS VOTE OF
THE 23 COUNTRIES WHO PARTICIPATED IN THE NEGOTIATION OF THIS
AGREEMENT, AND IS CURRENTLY FORMALLY IN FORCE IN 9 OF THESE
NATIONS: CANADA, THE UNITED KTNGDOM, FRANCE, PORTUCAL,
SWITZERLAND, HUNGARY, LUXEMBURG, AUSTRALIA, AND SPAIN,
REPORTEDLY, OWCE THE UNITED STATES FORMALLY RATIFiES THE HAGUE
CONVENTION, SEVERAL ADDITIONAL COUNTRIES ARE LIKELY TO FOLLOW.
ACCORDING TO SECRETARY OF STATE GEORGE SHULTZ, NEARLY HaLF OF
ALL REPORTED FARENTAL KIDNAPPINGS IN THE LAST SEVERAL YEARS
HAVE INVOLVED ABDUCTIONS TO COUNTR1LES WHICH PARTICIPATED : N
THE PREPARATION AND NEGOTIATION OF THE HAGUE CONVENTION.
THEREFORE, IF ALL THE SIGNATORY NATIONS RATIFY THE CONVENTION,
THE IMPACT WOULD BE IMPRESSIVE,

FURTHERMORE, BECAUSE THIS PROBLEM AFFECTS NEARLY EVERY
NATION IN THE WORLD, I BELIEVE THAT ONCE THE CONVENTION IS
WIDELY RATIFIED, ADDITIONAL NATIONS WILL BE ENCOURAGED TO
ADOPT IT IN ORDER TO DETER THE ABDUCTION OF THEIR OWN
CHILDREN,

ON OCTOBER 9, 1986, THE SEN.TE CONSENTFD TO I'HE
CONVENTION BY A VOTE OF 98-0. HOWEVER, THE UNITED STATES
CANNOT FORMALLY DEPOSIT ITS INSTRUMENT OF RATIFICATION UNTIL

THIS IMPLEMENTING LEGISLATION IS PASSED. UNTIL THEN, NONE OF
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THE PROVISIONS OF THE HAGUE CONVENTION WILL PROTECT THE
CHILDREN AND PARENTS OF OUR COUNTRY. FOR THAT REASON, I
CANNOT OVER EMPHASIZE HOW IMPORTANT IT IS TO PASS THIS
LEGISLATION AS SWIFT.Y AS POSSIBLE.

AS YOU KNOW, I AM AN ORIGINAL SPONSOR OF IDENTICAL
IMPLEMENTING LEGISLATION IN THE SENATE, INTRODUCED BY MY
DISTINGUISHED COLLEAGUE FROM ILLINOIS, SENATOR SIMON.

HEARINGS ARE SCHEDULED FOR LATER THIS MONTH., THE SENATE HAS
ALREADY PASSED THIS BILT. ONCE AS AN AMENDMENT TO LAST /EAR'S
FOREIGN RELATIONS AUTHORIZATION ACT. THEREFORE, I EXPECT
EXPEDITICC ACTION THIS YEAR.

BY WORKING TOGETHER, WE SHOULD BE ABLE TO PROVIDE THIS
URGENTLY NEEDED LEGISLATION EARLY IN 1988. AT THE SAME TIME,
THE STATE DEPARTMENT MUST CONTINUE TO ENCOURAGE RATIFICATION
OF THE CONVENTION BY THE OTHER TWENTY-FTVE COUNTRIES WHICH
PARTICIPATED IN THE NEGOTIATION.

WHILE T HAGUE CONVENTION IS URGENTLY NEEDED, IT IS ONLY
A FIRST STET. IT IS NOT RETROACTIVE. IT WILL NOT HELP THE
THOUSANDS PARENTS WHOSE CHILDREN HAVE ALREADY BEEN ABDUCTED.
IT IS UNLIKELY IT WILL EVER BE RATIFIED BY EVERY COUNTRY. THE
COUNTRIES NOT RATIFYING THE CUNVENTION WILL BECOME "SAFE
HAVENS" FOR ABDUCTORS.

THEREFORE, WE MUST AGGRESSIVELY WORK TO RECOVER THESE
YOUNG U.S. CITIZENS BEING HELD HOSTAGE IN COUNTRIES AROUND THE
WORLD. THE STATE _EPARTMENT MUST CONTINUE TO PURSUE EVERY
AVENUE AVAILABLE TO ASSIST PARENTS IN RECOVERING THEIR

CHILDREN.
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IN LIGHT OF THESE OTHER DIFFICULTIES, I HAVE INTRODUCED
LEGISLATION IN THE SENATE WHICH MAKES INTERNATIONAL PARENTAL

CHILD ABDUCTION A FEDERAL FELONY. THIS WILL PROVIDE A

NECESSARY DETERRENT, ALLOW EXTRADITION IN SOME CASES, AND

STRENGTHEN THE NEGOTIATING POSITION OF THE STATE DEPARTMENT
WHEN PRESSING FOREIGN GOVERNMENTS TO INTERVENE IN THESE
CASES. I UNDERSTAND THAT THE HOUSE JUDICIARY SUBCOMMITTEE ON
CRIME IS COMMITTED TO HOLDING HEARINGS ON THIS MATTER IN THE
NEAR FUTURE.

MR, CHAIRMAN, THE FIRST STEP TO CONTROLLING THESE TRAGIC
ABDUCTIONS IS THE HAGUE CONVENTION. I VIGOROUSLY URGE YOU TO
SWIFTLY PASS THIS URGENTLY NEEDED IMPLEMENTING LEGISLATION.
THE EFFECT OF THE CONVENTION WILL PROVIDE NEW HOPE, EVEN FOR
PARENTS WHOSE CHILDREN HAVE ALREADY BEEN ABDUCTED. IN THE
CASE OF ALAN HERSHEY, A NEW JERSEY FATHER WHOSE CHILD IS BEING
HELD IN CZECHOSLOVAKIA, THE CZECH COURTS HAVE STATED THAT AS
SOON AS THE HAGUE IS IMPLEMENTED IN THE UNITED STATES, ALAN
HERSHZY 'S DAUGHTER WILL BE SENT TO HIM FOR REGULAR VISITATIONS
IN THE U.S,.

MR, CHAIRMAN, EVERY WEEK EIGHT MORE AMERICAN CHILDREN ARE
ABDUCTED. THE HAGUE CONVENTION WILL PROVIDE NEW TOOLS AND NEW

HOPE FOR AMERICAN PARENTS TRYING ™0 BRING THEIR CHI..DREN HOME,
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Mr. FraNk. Next, we will hear from the American Bar Associa-
tion, represented by Patricia Hoff, Co-Chairman of the Custody
Committee of the Family Law Section. And Ms. Hoff is accompa-
nied by someone whose name you will please give us.

Mr. Scawariz. Philip Schwartz.

Mr. FrRaNk. Ms. Hoff, are you going to testify?

Ms. Horr. Yes, I will.

Mr. FrRANK. Go ahead.

TESTIMONY OF PATRICIA M. HOFF, CO CHAixtMAN, CHILD CUS-
TODY COMMITTFE OF THE FAMILY LAW SECTION, AMERICAN
BAR ASSOCIATION; ACCOMPANIED BY PHILIP SCHWARTZ,
CHAIRMAN, FEDERAL LEGISLATION AND PROCEDURES COM-
MITTEE OF THE FAMILY LAW SECTION

Ms. Horr..1 appreciate the opportunity to appear before you
today on behalf of the American Bar Association in strong support
of HK. 2673. Enactment of this bill will enatie the United States
to bring into force the Hague Convention o1 the Civil Aspects of
International Child Abduction, a treaty expressly intended to safe-
guard children from the traumatic consequences of international
child abduction.

In addition to my ABA activities, I am a legal consultant on
issues related exclusively to interstate and international parental
kidnapping. Joining me as the other representative of the ABA
today is Philip Schwartz. He is an active practitioner——

Mr. FRanNK. We will take credentials in the written record.

Ms. Horr. That is not in written statement. I merely indicate
that Philip has practical expertise that you can draw upon in vour
questions.

Mr. FRaNK. I want ‘o take just a minut.. of your time. In the in-
terest of focusing on the merits, time is the :arcest resourcz here.
That kind of stuff goes in the record and we will take the other
stuff orally. Please continue.

Ms. Horr. The child abduction treaty is designed to bring about
the prompt reintegration of a child into its habitual envircnment
following a wrongful removal or retention abroad, as well as to fa-
cilitate the exercise of visitation rights across international bor-
ders. The Convention’s chief objective is expeditiously to restore
the factual situation that existed prior to the child’s wrongful re-
moval or retention. Once the child has heen returned, litigation
over substantive child custody can proceed. By promising a swift
and almost certa'n return remedy, the Convention should also have
the effect of discouraging abductions in ratifying countries, thereby
promoting stability in the child’s customary environment, which is
so important to healthy child development.

On Ociober 9, 1986, the Senate did give its advice and consent to
ratification. However, the State Department, as you know, has
postponed depositing the instrument of ratification pending enact-
ment of this legis'ation. H.R. 2673 and S. 1347, significantly, were
developed by the Administration, cleared by OMB and were intro-
duced on behalf of the Administration. Immediate congressional
approval is imperative in order for the United States to become
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one of the cor.racting states, thus to allow people in this country
and people abroad can invoke the Convention remedies.

The pending legislation essentially explains how the Convention
will operate within the context of the U .S, legal system. The legis-
lation translates the provisions of the Convention, which were writ-
ten generally to accommodate the many different legal systems of
the countries that negotis‘ed it, into more specific terms familiar
to lawyer. judges and guvernment officials in this country. This is
going to be a blueprint that, hopefully, will foster the treaty’s
smooth implementation by averting time and resource-consuming
litigation tﬁat could otherwise arise over substantive and proce( :-
al issues under the treaty.

I am now going to focus in particular on the question of the con-
current jurisdiction provision that is found in the bill. Section
102(a) provides for concurrent original jurisdiction and State and

ederal ccurts to he . return proceedings crising under the Con-
vention and this leg.slatirn. It is important to note that there is
justification for expressiy empowering both Federal and State
courts to Liear these cases.

First, both State and Federal judges are qualified to hear cases
involving child abduction: State judges have expertise in family
law;, Fe«?era] Jjudges have expertise in interpreting and applying
treatiew,

Second, this is not a degarture from current law regarding treaty
obligations. 28 U.S.C. 1331 and the US. Constitution provide for
access to Federal courts with respect to questions arising under
treaties.

Third, the United States Sugreme Court’s decision in Thompson
v. Thompson, in January of 1988, underscorad the need for and the
atility in, expressly articulating in Federal legislation that both
State and Federal courts have jurisdiction over causes of action
arising under the treaty.

The treaty does not require and it does not permit a decision to
be made bv either State or Federal judges on tgz merits of the un-
derlying custsly dispute. It is very significant because Federal
Judges typically do not have expertise with in-depth inquiries into
the child’s best inter:c:. But they will not be thrust into that type
of inquiry under this Convention. The Solomon-like decisions that
the Supreme Court was concerned about in the Thompson case are
left to the courts in the countries from which the child was re-
moved typically. The narrowly circumscribed role of the judiciary
in Convention cases as found in this biil is n. + without analogy for
the Federal bench. Federal courts in many circuite have now held
that the so-called domes.ic relations exception to diversity jurisdic-
tion does not apply to actions for ag.amages that arise in the co..text
of interstate child custody disputes. Fedoral Jjudges have successful-
lv adjudicated the tort claims stemming from parente! hidnapping
wichout becoming enmeshed in the merits of the und' .ying custo-
dy dispute.

In rejecting tke " dicially created domestic relation= exception to
the diversity jurisuction, the court in the case ot wiRugpiero v.
Rodgers, cited in my statement, found that—and I would like to
quate from that opinion—‘‘the spectre of local bias surfaces with
unfortunate frequency” in interitate child custody cases. Thus,
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“these cases truly represent one of the contempuiary essential
functions of the diversity grant.” The benefit of and the need for
Tederal court jurisdiction in addition to State court jurisdiction,
then, may be even more pronsunced in an international abduction
case where the party seeking return is truly a foreigner.

In addition, section 102(a) of the bill wisely does not prefer State
over Federal court, or vice versa. The choice of cou.t will be at the
clection of the parent abroad who has neen dispossessed of the
child’s cuttody un’laterally by the person alleged to have taken the
child wrongfully or retained the child wrongfully in this country. It
will give that person the opportunity to elect the forum that could
most expeditiously hear the claim, and affords to the person abroad
as many avenves of redress as ire available.

And, finally, with respect to the volume of cases and the impact
that might be felt on either the State court bench or the Federal
bench or the combination of the two, the State Department specu-
lates, and this is in an informal conversation that I had with them,
that probably in the first year or years of the implementation of
this treaty maybe 30 to 50 cases might arie~ where a child in the
U.S. is sought to be returned abroad. Now, it is impossible to say at
this t_me where those cases will be brought, rut I think it is a fair
assumption that they will be brought all over the country, so that
the impact on any one court, be it Federal or State, is likely to be
minimal.

Moving now into a discussion of the burden of proof as contained
in section 102(d), this section, as you know, places a higher burden
of proof on the respondent to establish that one of the exceptions to
the return obligation applies. The policy underlying this is compati-
ble with the goal of restricting the use of exceptions only tn ex-
traordinary cases. It is very important for the United States to
become a treaty partner wherein the treaty actually operates to
bring about the return of children in appropriate cases. And by
shifting the burden to and placng a high-+ burden on, the respond-
ent who opposes return in proving, making a proof as to those ex-
ceptions, we are better ensuring that those exceptions will only __
erate in extraordinary cases, rather than routinely. And there is,
significantly, somc precedent for placing this difficult burden on
the person opposing return, who, in effect, has brought about a
change of custody by taking the child to this country. There are
two States by statute and one State by case 'aw in the U.S. which
require the plaintiff in an action to modify custody, to establish by
clear and convincing evidence that custody should be chenged.

Finally, I will turn to Philip to discuss the legalization of dozu-
ments if that is permissible with you.

Mr. FrRank. No. The understanding was t':at we would take one
witness and we would address questions to buth. But we ha' - one
witness from an organization that has a prepared statement.

‘1s. Horr. Ther. we stand ready to answer your a1 ‘stions.

[The statements of Ms. Hoff and Mr. Schwartz fe ow:]
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Chairman Frank, membors of the Subcommittee:

Yy nam2 is Patricia M. Hoff. I appreciate the opportunity to
appear before you today on behalf of the President of tne
American Bar Association, Robert MacCiate, and Harvey Golden,
chairman of the Family Law Section, in strong support of H.R.
2673, the "International Child Abduction Act. The ABA applauds
this committee for convening this hearing as the first item of
business at the gtart of the session, and pledges the full
support of the Aggociation in your efforts to promptly apprcve
this important legislation. Enactment of bill will enable the
United States to bring into force the Hague Convention on the
Civil Aspects of International Child Abduction, a treaty
expressly intended to safeguard children from the traumatic
consequences of international child abduction.

I serve currently as co-chair of the Family Law Section's Child
Custody Committeo, and as a member of that section's ad hoc
committee on the ratification and implementation of the Hague
Convention on the Civil Aspects of International Child
Abduction ("Hague Convention"). Previously, I participated in
the final negotiations on the Hague Convertion as congressional
advisor to the U.S. delegation, served as a member of the State
Department's Study Group on the conventicn, and drafted a legal
analysis of the Hague Convention at the request of the State
Departmenc. Joining me as the other representative of the ABA
is Philip Schwartz, who currently chairs the Federal
Legislation and Procedures Commj:tee of the Family Law Section
and the Subcommittee on the International Hague Convention on
the Civil Aspects of Child Abduction, Sectior of International
Law and Practice.
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The ABA's support for H.R. 2673 is a direct outgrowth of nearly
two decades of deep concern on the part of the Association --
as reflected in various ABA resolutions -- about the harmful
eftects tunat parental kidnapping has on children.

In October, 1980, Lawrence Stotter, past chairman of the Family
Law Section, represented the ABA as observer on the U.S.
delegat‘on at tihe final negotiations of the Convention.

Shortl, after the completion of the nrgotiations leading to the
final text of the treaty, the ABA in February 1981 adopted a
resolution urging "the appropriate government agencies to
approve and ratify the Convention on the Civil Aspects of
International Child Abduction as proposed by the Hague
Cor.ference or Private International Law."

Background

The child abduction treaty is designed to secure the prompt
return of children who have been wrongfully remo'ed from, or
retained outside of, their country of habitual residence, and
to facilitate the exercise of visitation rights across
international borders. Article 3 of the treaty defines when a
removal or retention is wrongful.

Once the Convention comes into force fc the United States, new
administrative and judicial remedies w..l be available to
secure the return of children who are wrongfully removed from
the U.S. to a ratifying country, or wrongfully retained in a
ratifying country. These remedies, cf course, wculd also apply
in the reverse situation, if a child is removed from a
ratifying country and wrongfully taken to, or retained in, the
U.S. Each country that ratifies the Convention must establish
at least one Central Authority to expeditiously process
incoming and outgoing requests for assistance in securing the
return of a child or the exercise of visitation rights. The
Zonvention also establishes a judicial remedy in wrongful
removal and retention cases which permit an aggrieved parent to
seek a court order for the ch.1ld's prompt return.

ihe Convention does not depend upon the existence of court
orders as a condition to returning children, nor does it seek
to settle disputes about legal custody rights. 1Its chief
objective is to restore the factual situation that exisced
prior to .he child's removal or retention. Once the child has
been returned, litigation over substantive child custody can
proceed. By promising a swift and almost certain return
remedy, the Convention should also have the effect of
discouraging abductions in ratifying countries, thereby
protecting children From emotionally and physically wrenching
upheavals.

Q
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In June, 1986, in testimony before the Senate Foreign Relations
Committee, the ABA urged the Senate to promptly ratify the
treaty, and to swiftly enact legislation to ensure its
effective implementation. On October 9, 1986, by a vote of 98
to 0, the senate gave its advice and consent to ratification.

However, as indicated in the Secretary of State's submission of
the Convention to the President for transmission to the Senate,
the State Department has postporied depositing tne instrument of
ratification -- and thus postponed bringing the Convention into
force in the United States -- until legislacion is enacted to
facilitate the gmooth implementation of the convention
throughout this country. F.R. 2672 and S. 1347 were developed
for this purpose by the State Department in consultation with
the Justice pepartment, che Departrent of Health and Human
Services, and a Special Stuay Group compri-2d of private
sector experts on family law. These bills were introduced in
Congress in June, 1987 on behalf of the Administration after
OMB clearance.

On October 8, 1987, the Senate adopted the text of S, 1347 as
an amendment to the State Department authorizat:on bill, H.R.
1777. The ABA expressed its strong support for prompt
enactment of this language. Since the provision was not
fetained in conference we now have this opportunity to assure
that this needed implementing legislation is promptly and
thoughtfully reviewed and enacted.

Immediate congressional approval of this legislation is
imperative to allow the U.S. to join the growing list of
countries in which the treaty's remedies are already a
reality: Australia, Canada, France, Luxembourg, Portugal,
Spain, Switzerland and the United Kingdom. The Convention is
also in sffect between Hungary and the United Kingdom, and
between Luxembourg and France. Additionally, there are
indications that Austria, the Federal Republic of Germany,
Greece, Italy, the Netherlands and Sweden all plan to become
parties to the Convention in the near future.

The pending legislation essentially explains how the Convention
will operate within “he context of the U.S. legal system. The
legislation translates the provisions ot the Convention --
which are written in general terms to accommodate che legal
systeans in the many countries that neontiated it -- into terms
and pr.cedures familiar to lawyers, _udges and government
officials in this country. It is chis "blueprint” that
hopefully will foster the treaty's smc¢ . and uniform
implementation here by averting time-and-resovrce consuming
litigation over substantive and procedural aspects of the
treaty. H.R. 2673, inter alia, defines certain terms used in

Q
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the Convention; provides that retuarn proceedings may be brought
eirther 1n state or federal court; authorizes the court to take
provisional measures to prevent the child from being further
removed or concealed; authorizes the estc.blishment of a Central
Authority to obtain information from various federal sources
about the location of the child or abductor, and establishes an
interagency body to monitor implementation of the Convention.
Three of the bill’'s most discussed provisions -- Sec. 102(a),
Sec. 102(d) and Sec. 104 ~- are discussed below.

Court Jurisdiction

Section 102(a) provides for concurrent original jurisdiction 1in
state and federal courts to hear return proceedings arising
under the Convention and this legislation. There is ample
justification for expressly empowering both state and federal
courts to hear such cases.

On the one hand, state courts can bring to bear on return
proceedings their experience tith interstate and internatiovnal
child custody and parental kidnapping disputes. On the other
hand, federal cowrts have expertise ia interpreting and
applying treaties that deal with wide-rang.ng subject matter.

Section 102(a) 1s consistent with existing law, which provides
that

"district courts shali have original
jurisdiction of all civil cases arising
under the Constitution, laws, or treaties
of the United States." 28 U.S.C. 1441.

While 28 U,S.C. 1331 would apply to actions arising under the
Hague Convention and the pending legislation, the Supreme
Court's decision on January 12, 1988 in Thompson v. Thompson
(No. B86-964) underscores the value 1n expressly providing -- as
2c. 10«(a) of H.R. 2673 does -- that a cause of action
_ursuant to the Convention and this legislation may be brought
eirt: er in state or federal court. Such language removes any
question as to where an action for return can be brought, and
spares Congress the need to "revisit the 1ssue"” 1n the future.

To the extent that federal judges may be concerned about
hearing cases that nominally sound like traditional child
custody matters, 1t 1s sigmificant that both the Convention,
in Articles 16 and 19, and the legislation, in section 2(8),
expressly provide that a decision under the Convention
concerning return of a child 1s not a determination on the
merits of the underlying custody dispute. The court hearing a
return proceeding would e strictly limited to deciding whether
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a child's removal ¢ retention was wrongful within the meaning
of the Convention, or whether one of the narrow exceptions to
the return obligation as set forth in the- Convention would
apply. Thus, state and federal judges pplving the Convention
are insulated from making substantive custody determinations
that turn on in-depth inquiries into the child's best

interest. The Convention envisions that these Solomon-like
decisiuns will be made once the child is returned, typically in
the child's country of habitual residence where relevant
evidence would be most readily accessible.

The narrowly circumscribed role of the judiciary in Zonvention
cases as set forth in sec. 102(a) is not without analogy for
the federal bench. Pederal courts in many circuits have held
that the "domestic relations exception" to diversity
jurisdiction -- which originated in dicta in Barber v. Barber,
62 U.S. 582 (1858) and In re Burrus, 136 U.S. 586 (1890) --
does not apply to actions for damages stemming from interstate
parental kidnapping. Federal judges have successfully
adjudicated tort claims without becoming enmeshed in the
underlying custody disputes. See, e.9., Kajtazi v. Kajtazi,
488 F. Supp. 15 (E.D.N.Y. 1978); wasserman v. wasserman, 671
P.2d 832 (4th Cir. 1982); Fenslage v. Dawkins, 629 F.2d 1107
(5th Cir. 1980). 1In rejecting the judicially-created domestic
relations xcept‘ons to diversity jurisdiction, the enurt in
DiRuggiero v. Roigers, 743 P.2d 1009, 1019(3d Cir. 1 84), found
that "the spectre of local bias surfaces with unfor*unate
frequency" in interstate child custody cases. Thus, "these
cases truly represent one of the contemporary essential
functions of the diversity grant." The benefit of, and need
for, federal court jurisdiction may be even more pronounced in
international child abduction cases arising under the Hagque
Convention where the out-of-state litigant js truly a
foreigner.

Finally, Section 102(a) wisely does not presume to prefer
federal over state cour:s, or vice versa. In providirg
concurrent original jurisdiction in both state and federal
courts, the legislation affords as many avenues of redress as
possible for the parent seeking the child's return.

Burden of Proof

Section 102(d) places the burden of proving an exception to the
return cbligation on the person opposing return, who must
establish by clear and convincing evidence that one of the
exceptions enumerated in the Convention appiies. 1In contrast,
the person seeking return of a child must establish by a
preponderance of evidence that the child has been wrongfully
removed or retained. Placing a hic¢'.er burden of proof on the
respondent is compatible with the goal of restricting the use
of exceptions to only extraordinary circumstances.

Q /0
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As a policy matter, the Convertion seeks to promote continuity
and stabiiity in the child's custodial circumstance:-. The
alleged abductor has disrupted the desired stability, effecting
a de facto change of physical custocdy, which 1s tantamount to a
modification of custody. There 1s precedent for requiring a
parent, in an action to modify custody, to support the rejuest
for modification with clear and convincing evidence. See, Ill.
Rev. Stat. ch. 40, sec. 610(b); Mich. Comp. Laws Anno.., sec.
722.27(c); Bergeron v. Bergeron, 492 So. 2nd 1193, 1200 (La.
1986). Moreover, requiring a higher standard of proof by the
respondent serves to diminish any legal advan.age that might
otherwise accrue as a result of his/her "forum shopping" --
litigaticn in the country of his/her choice.

Legalization of Documents

Section 104 dispenses with the need for authentication or
legalization of specif.ed dccuments submitted pursuant to the
Convention. This section directly implements the express
requirements of Articles 23 and 30 of the treaty. Similar
language is found 1n all Hague conventions 1nvolving
transmission of documents among contracting states. Once any
such documents are admitted, it 1s for the trier of fact to
determine how much weight they will be accorded, 1if any,
pursuant to the applicable rules of evidence 1in that
jurisdiction.

In conclusion. the ABA respectfully urgyes this Committee to
take favorable action in H.R. 2673 as soon as possible so that
the United States may become a full treaty partner under the
Hague Corvention on the Civil Aspects cf International Child
Abduction.

2894Q
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Chairv.an Frank, Members of the fubcommittee:

As Ms. Hoff stated, m;y name is Philip Schwartz and I
practice law in Virginia and the District of Columbia. My
practice emphasizes ince' ational family, tax and inheritance
law. I am very pleased to ippear beiore you today in support
of so important a matter.

I would like to Jjoin Ms. Hoff in her praise of this
committee's willingness to give priority to the consideration
of passade of H.R. 2673, the Internationa! Child Abduction
Act.

The Act has garnered widespread support amongst the U.S.
lesal communily concerned with child abduction. The govern-
ing councils of the ABA's Family Law Section and Internation-
al lLaw Section both adopted last August a resolution which I
had drafted to urge Congress to expeditiously pass the Act.

In addition, I am pleased to tell that I have come here
also on behalf of the two premier organizations of family
lawyers ir the U.S., both of which wholeheartedly support the
bill before you. Both of these organizations are comprised
of a select group of certified fellows who specialize in
family law. I am speaking of the International Academy of
Matrimonial Lawyers, of which I am the President of its U.S.
Chapter and of the American Academy of Matrimonial Lawyers,
of which I am its ° aison to the International Academy.

We believe that the Hague Convention on the Civil

Aspects of Inte.nat.ional Child Abduction, which cannot go

O
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into force in the U.S. unless the bill before you is enact-
ed, is a critical and indispensable advance in the worldwide
effort to reduce the incidence of international child snatch-
ing. The tragic effect on abducted children and the left-
behind parent is well documented and requires no further
comment from me. Putting the Convention into force in the
U.S. will begin the process of discouraging international
forum-shopping with the child as the defensrlrss pawn in the
ongoing contest between its parents.

T am pleased to rrport to you that I have obtained
approval from the ABA's Family Law Section to conduct a
program cn the Convention and the 1mplementina Act at the
ABA's annual meeting in Toronto in August of this year. Not
to be outdone, I 1rave planned a proyram on this subject for
the annual meeting of the U.S. Chapter of the International
Academy of Matrimonial Lawyers here in Washington this April.

Furthermore, I am seek.ng approval from all the or-
ganizations that I am here represunting to conduct seminars
nationwide to educate family lawyers and the general public
on what the Convention can do and how to proceed under it.
This effort is born of the realization that the Convention's
success in this country will largely depend on the family law
bar becoming acutely aware of the Convention's procedures.

Ms. Hoff's expertise on the Convention has no peer, as
evidenced by the erudite analysis she _‘epared for the State

Department and by her presentation today. I would not deign
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to comment beyond what she has already set forth.

From a practicing lawyer's vantage point, however, I
would like to say a few words on two provisions in the Act
about which some questions have been raised.

Section 102(a) of the Act provides for concurrent
original jurisdi~tion in state and federal courts in the U.S.
under the Convention. Such concurrent jurisdiction is not an
ancmaly. Where Congress has concluded there is a justifiable
need for it, Congress has included concurrent jurisdiction in
legislation.

The fear o. federal judges that they may become embroil-
ed in full-blown contested cuatody cases is misplaced. The
Convention and the Act are explicit to the contrary. Ms.
Hoff has detailed analogous cases in family law in which the
federal court has found it has Jjurisdiction. Perhaps the
overriding reason for the grant of federal Jjurisdiction is
one of achieving faiimess. It would enhance acceptance and
compliance by a citizen of another country who likely will
perceivi the federal court as a neutral forum not prejudiced
by parochial ties. If I may be permitted to draw a football
analogy in the city of the Superbowl champions, the avail-
ability of federal jurisdiction under the Convention would

provide a level playing field alternative to the home field

advantage. In fact, my personal preference is that only the
federal courts should have jurisdiction, but I do not want to

muddy up the case for passage of the enabling Act at this
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juncture.

Some concern has been raised over Section 102(d), which
imposes a higher burden of proof on the person opposing the
return of the child to his home country, viz., "clear and
convincing evidence", as against the burden on the person
seeking return of the child, viz., "preponderance of the
evidence”. This is not an unusual approach in family law.

In addition to the situation Ms. Hoff alluded to, there
are others which are tantamount to placing a higher burden of
proof 1 one party. An example would be the requirement that
the moving party seeking a change of custody must prove that
there has been a substantial change of circumstances.
Although this is more accurately a question of a higher
quantum of proof, nonetheless, it is closely 2nilogous to a
higher burden of proof.

I am pleased to have had this opportunity to speak
before you and would be glad to answer any questions you

might have of me. I would appreciate the Chairman allowing

me to place my written statement in the record of these
hearings.
Thank you, Chairman Frank a3 your colleagues cn the

Subcommit:ee.
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Mr. FRANK. I want to thank you. Your testimony, particularly
with reference to the Fed al-State issue, w..; very helpful. I must
say it reflects generally what I think. I agree that the b'as question
is a fortiari where we are talking about a fo.eign national. And I
think we ace talking in some cares about comitv here. It is essen-
ual, since we are not ;- ing to i able to send .ne Army in to get
Lids where they are being held in a forei- 1 situation, that there be
raspect for internationel comity, and I thi.k that differentiates this
from the purely domestic kidnapping situation and in my judgme.t
is a good urgument for retaining some of the concurrent jurisdic-
tion,

I have no further questions with regard to the testimony. I agree
with you that the burden-cf-proof question is a relevant one and i
appreciate what you had ‘o say about that. I w uld assume also
with regard to the Federal court that if it became .. case where one
of the 2xceptions wa_ raised, and that would be the exceptional
case where the Federal court would have to get into what sre nor-
mally family law . stions, that there are techniques, appointment
of . master and othe: ways in that exceptional case that could be
used. So I am inclined to favor that.

Mr. Shaw?

Mr. Suaw. Mr. Chairman, to ccntinue that, with regard to the
concurrent jurisdiction, can : ou see a way which a case might be
romoved from State court to Federal court to snswer a Federal
question and then go back to the State court?

Mr. Scuwar~z. That is & conceivable approach. Frankly, my
¢ pinion, which is not the same as the ABA’s, is that *e jurisdic-
gion onght to be solely Federal rather thar conc - - with the

tate.

Mr. SHaw. Well, I can tell you right now, if it is <.! _- Federal,
in my jurisdiction the youngster tha* we are trying to retrieve will
be on Socia’ Security by the time the order is entered.

Mr. ScawarTz. In this area the Fe eral courts ave a lot swifter
than the State courts.

Mr. SHaw. Well, that is the problem. And you can sp ak to this
area, but I can speak to the Sout:2rn District of Floriaa and wa
are absolutely overwhelmed. And whether these cases would get
any priority jurisdiction is really a question, but to put more exclu-
sive jurisdiction into the Fderal couris in South Flc-.da world be
a terrible mistake. And that is a probler. in ~;fferent areas around
the country.

Ms. HorF. Regarding the situation that you describe, counsel rep-
cesenting the party ~broad would assess the volume and the case-
load in the respective State and Federal cour!s in the jurisd_ction
where the child is found, and tten, based upon how quickly a hear-
ing could he had and a decision rendered, would orc for the State
court in the case you describe, or in another jurisdic.ion, where the
Federal docket is small—

Mr. Suaw. Well, thrt is che person who is filing the case, he
would have an ability « ,o0 in and choose which csurt system he
would wont.

Ms. HorF. Under the legislation as presently drafted, ves. And if
a case were filed in a State court and an issue regarding ¢ Foderal
question, interpretation of the treaty came up, elieve under ox-
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isting rules, and perhaps Philip can correct me if I am mistaken,
the case could be removed to the Federal court.

Mr. Suaw. And iher. the case go back to the State ¢ ~urt?

Ms. Horr. I do not aclieve =o.

Mr. SHAw. Is that procedure availavle?

Mr. ScHwaRTz. I believe so. The other side of the coin is that it
would be anomalous to impose exclusive jurisdiction on the State
courts to interpret a treaty. I think that at best it ought to be a
concurrent, but, in ray opinion, it would be better if it was exclu-
sively Federal.

Mr. SHaw. Thank you, Mr. Chairman.

r. FRANK. Thank you. I was going to say that will be one of the
issues that we will continv= to deal with.

I thank you both for being availakble to us, and we appreciate it.

Ms. Horr. You are welcome.

Mr. Frank. Finally. we have a panel of people who represent
those who have been working on behalf of the children and who
are representative of the anguish and oncern that families them-
selves have, an. we appreciate their coming forward. Holly Plan-
elis is President of American Childrer. Held Hostage, and David
Ll?d is the General Counsel for the National Center fcr Missing
and Exploit~d Childven.

Would you please come forward? Mr. Lloyd, we will begin with
you.

TESTIMONY OF HOLLY PLANELLS, PRESIDENT, AMERICAN CI¥IL.
DREN HELD HOSTAGE; AND DAVID W. LLOYD, GENERAL COUN-
SEL, NAT:ONAL CENTER FOR MISSING AND EXPLOITED CHIL-
DREN

Mr. Lrovyp. Ccod morning, Mr. Chairman. 1 will attempt to
comply with your instructions earlier and proceed direcitly to re-
spond to the questions thLat you have raised.

Mr. FRANK. Thank you.

Mr. Lioyp. The National Certer for Missing and Exploited CFil-
dren believes that the granting of concurrent original jurisdiciion
to courts of the States, the District of Colunbia, the territories and
posgessions of the United States, and t' 2 United States District
Courts, in sectinn 102(a) is the correct appconch. We already have a
situation wnere State courts could modify foreign decrees under
Article 23 of the Uniform Child Custody Jurisdiction Act Unfortu-
nate:y, we have had a lack of uniformity in application of that, and
it is our belief that if the Congrzss restricts jurisdiction of these
cases to State courts there is a grave danger that the procedures of
the Convention will not b~ uniformly applied, and that would be no
better than where we are ..ith the UCCJA.

There is nothing, obviously, to prevent Congress from granting
concurret jurisdiction under Article III, section 2, of ti.e Constitu-
tion fo~ cases that would arise under tie International Child Ab-
duction Act, and concurr.at jurisd®tion is not without precedent.
The Center does not * 2l'eve that the Act imposes responsibilities
upon the Federal co.rts beyond their traditional lack of expertise
in domestic relatiorss mtters, in part, because the exceptions to
return of the c} 'd und:r the Convention are so limited. The grant
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of concusrent jurisdiction is within the spirit of the Conventior’s
efforts to resolve the problem of international child abduction : ~d
to deter future abductions.

The Center docs not be.ieve that the Federal courts will be
swamped with vast numbers of new cases. The Center’s experience
is that there are only a handful of these cases each year that arise,
frobably in the range of 30 to 50 cuses per year. The Center be-
ieves that because the Internationel Child Abduction Act makes it
clear that remedies under the Convention are in additio.. to other
legal remedies there would be lit,gants who would choose to liti-
gate their cese under Article 23 of the UCCJA, based on a desire to
actvally modify the foreign court order or to have it enforced di-
rectly, as well as those who would be choosing the State -ourt
based on the caseload of the particular Federal court.

Turning to the burden of proof issue, the Center believes that the
provisions of section 102(d) that shift the burden of proof to the re-
spondent opposing return and ~aise that burden c* proof to one of
clear and convincing evidence are not altogether ungcecedented. Jt
is obviously analogous to affirmative defenses and to the operaticn
of presumption., both of which are aiready covered in the Federal
Rules of Civil Procedure and Federal Rules of Evidence and the
m?ny States which have enacted similar pro' ‘sions to the Feders!
rules.

The Supreme Court, itself, has reccgnized that shifting the
burden of proof is not novel, and in my written testimony I summa-
rize the statement from the Supreme Court in the case of Keyes v.
School District No. 1 of Denver, Colorado. As the purposes of the
Convention and the findings of Congress re arding the Act muke
ciear, the allocation of the burden of proof should rightfully be
greater on the party that is opposing return.

The Center believes that the intent of Articles 2, 11 and 13 of the
Convention and paragraphs 4 and 5 of the congressional findings
for the International Child Abduction Act would best be effected by
shifting the burden of proof in the sense of shifting the burden of
persuasion, as epecified in 192(d). But should the subcommittee feel
that the raising of the burden of proof to the responaant as well as
shifting the burden of proof is unsatisfactory, the Center belicves
inat the purposes could also be effected by merely shifting the
burden of proof and maintaining the standard as a burden of proof
by a preponderance of the evidence on the respondent opposing
relurn.

The Center believes that section 104 in the International Child
Abduction Act with respect to the admissibility of foreign docu-
ments does not radically change existing procedures 1n either Fed-
eral or State courts. Since the Convention itself provides that a
party in anplying for the assistance of a Central Authority may
also supriy an authenticated copy of any relevant decision, other
agr 'ement, certificate vr affidavit from the Central Authority or
other competcnt authority in the other nation that would concern
the relevant law, and since the judicial authorities may take judi-
cial notice of the relevant law, it would seem that in the interest of
judicial econcmy alone the court would have authority to nrder
that the copy would be properly authenticated.
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Ir. addition, the United States has been bound by the 1961 Hague
Convention Abolishing the Requirement cf Legalization for Foreign
Public Documents sirce 1981, which operates ‘rery similar to Arti-
cle 8 of the Convention, and it shot1ld be very clear that ncither the
Convention nor thiz Act would prohibit the respondent oppising
return from challenging the authenticity at any lzter point in pro-
ceedings. Therefore, we believe that section 104 is correctly writ-
ten.

Finally, the Center believes that Article 107(a) us the Act appro-
priately seeks to implement the obligation of the Centra! Authority
to discover the whereabouts of the child by having access to records
that would be otherwise confidential under the Privacy Act. The
Center believes that, based on our experience with domestic paren-
tul kidnapping, to apply the unusual notice requirement to the Pri-
vacy Act to the parent who is hiding the whereabouts of the child
would simply lead to the disappearance of that parent anud child
into another jurisdiction within the United States or, perhaps, to
another couniry.

We do believe that section 107(2) is airight in that, first, the Cen-
trai Autlority here can prescribe regriations to govern the way it
would obtain information; and, secondly, the requirement of section
107(d) that it use the Federal Parent Locator Service before seeking
to otherwise override orivate laws would provide adequate safe-
guards for the protection of the individual's privacy. I might point
out that to date the Department of Health and Human Services
has not enacted regulations to implement the use of the Federal
Parent Locator Service with respect to cases brought under the Pa-
rental Kidnapping Prevention Act. However, we are aware that
they have had numerous very productive conversations with the
Department ¢ State with respect to the provision that is in this
Act, and we feel very confident that HHS weauld enact r-gulations
in conjunction with the Department of State that would safeguard
the Frivacy Act.

Th> Nsational Center believes that implementation of the Con-
venation by passage of ihis Act is vital to the effort to protect chil-
dren throughout the world from this potentialiy tragic outcome.
Because, whether they are citizens or foreign natior.als wrongfully
brought to and retained here or whether they are American citi-
zens wrongfully taken to and retained in another nation, they are
all our children.

Thank you.

Mr. FraNk. Thank you for being very much to the poin:

[The statement of Mr. Lloyd follows:]

&6
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David W. Lloyd, General Counse
\ational Center for Missing and Exploited Children
on the
INTERNATI AL CHILD ABIACTION ACT, H.R 2673

The National fenter for Missing and Exploited Children belieyes
thet the International Child Abduction Act, h.R 2673, will appropri-
ately implement the Hague Convention on the Civil Asoects on Interna-
tional Child Abduction without the need .or amendment.

In particular, th National Center believes that the grant ot
~oncurrent jurisdiction in Section 102{a} to federal and state courts
to cases arising under the Act 1s necessary 1n order to full,
implement the Corventi.n. Since Article 23 »f the Uniform Child
Custnady Jurisdiction Act nas proved ineffective i1n providing for
enforcement of the custody ord-rs of foreign courts, and since there
18 a need for uniformity in interpretation of the Comvention, fedvral
court jurisdirtion 1s imperative. The limited na’ure of the
proceedings under the Conmvention sh ui- not embioil the federal
courts 1n complex domestic relations iscues.

The Center believes that Section 102(d}, the provision shifting
and recsing the stardard of pronf to the respondent 07posSIng return,
18 appropriate to effect the purposes of the Comvention, since such
proceedings do not serve as fin.’ cu tody dex rees Alternatively,
the Center suggests shift.ng *he 'wirder of proof without raising the
standard of proof.

The Center believes tha. Section 104, the provision eliminating
“ 2 necessity for legkali.etion of foreign documents to establish
therr admissibilicy 1n p oceedings under the Cornention, 1s apjropri-
ate, since 1t 19 simlia to evisting rules of p edure, evidence,
and an existing Hagus Convention, and cince the pa1 ¢ s may alwa,s
challenge t e accurscy of the locuments.

Finally, the Cer - bes eves that Sec,ion 107 provides sufficient
safeguards 11 balanc.ng the Cer tral Au'hority "> need for access to
information to achieve the goals of the Comention while respec g
the privacy rights of individua s
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Mr. Chairman, the National Center for Missing and Exploited Chil-
dren appreciates the opportunity to discuss with the Subcoamittee on
Adminigtrative Law and Governmental Relations the enactment of the
International Child Abduction Act, H.R. 2673.

The National Center  »r Missing and Exploited Children was estab-
lished in April of 1984 to ....*itate programs to protect children,
provide as *stance to those seeking to locate and reunite missing
children with their families, and provide assistance to those coubat-
ting the incidence of sexual exploitation of children. The Adainis-
trator of the Office of Juvenile Justice and Delinquency Prevention,
pursuant to Section 404(b) of the Missing Children's Assistance Act,
has entered into a couperative agreement with us to provide a nation-
al toll-free telephone hotline to which people can report the loca-
tion of missing children and request information as to how reunifica-
tion can be effected, and to provice a national resource center and
clearinghouse to provide technical assistance to local and state
governments, law enforcement agoncies, public and private nonprofit
age.cies, and individuals with respect to missing and cexually ex-
ploited chi'dren.

In the course of providing this assistance, the Center has re-
ceived several Pundred calls and letters from missing children’s
organizetions, police officers, attorneys, and parents requesting
assistance in recovering children who have been victims of interna-
tional parental kidnapping. In the last three months alone, the
Center was asked for assistance in fifteen cases, including chose
affecting constituents of Congressman Berman and Congressman Shaw.
The vast majority of international parental «<idnapping cases known to
the Center involve children taken from the United States by a perent
who retains citizenship in another natior, but we have also received
requests for assistance from foreign nationals whose child has been
kidnapped by the other parent and brought and retained in the United
S:tates, in such states as Massachusetts, California, and Florida.
Some of these cases request assistance in trying to locate the child
within the United States, while cihers involve questions as to wheth-
er a stat> court will enforce return of the child pursuant to the
order of a court in the other n:tion.

The Center is deeply appreciative of the assistance provided by
the Office of Citizen Consular Affairs to those attempting to retumn
internaticnally abducted children. We brlieve that the Intermational
Child Abduction Act can be of great benefit in encouraging other
nations to ratify and accede to the Heque Convention on the Civil
Aspects of Intermational Child Abduction. We have also been told
foreign governments will be more willing to order the return of U.S.
children under the principle of comity, even if *hose nations do not
themselves sign the Convention, if the United States begins implemen-
tation of the Convention.

We understand that the Subcommittee has some concerns with re-
spect to particular provisions of the legislation, and I would like
to address these.

o &9
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OONCURRENT ORIGINAL JURTSDICTION

First, the Center believes that the granting of concurrent origi-
nal jurisdiction to the courts of the states, the District of Colum-
bia, the territories and possessions of the United States, and the
United States district courts in Section 102(a) is the correct ap-
proach.

State courts already have jurisdiction to enforce foreign custody
and visitation orders under Article 23 of the Uniform Child Custody
Jurisdiction Act (UCCJA). While Article 23 gives authority to
enforce the order of a foreign court relating to child custody and
right of access, it requires the stute court to inquire into the
procedural rules of the foreign court to ascertain swnether notice and
an opportunity to be heard were provided since they are prerequisites
to enforcement. Moreover, the UCCJA would allow the state court to
modify the foreign order if jurisdictional prerequisites were met,
instead of merely ordering the child’s return for litigation in the
nation of the child’s habitual residence. Most troublesome of all,
Arizona and O. egon mede Article 23 discretionary in tnei. enactment
of the UCCJA while Missouri, New Mexico, Ohio and South Dakota have
omitted this provision entirely from their enactments of the UOCJ/..
Thus, some foreign litigants mv not have a remedy under the UOCJA.
This is the mess that has led to the ratification of the Convention
by the Senate.

If Congress restricts jurisdiction of cases arising under the
Convention to state courts, there is a grave danger tha* the proce-
dures of tre Convention will not be uniformly applied. This is no
better than relying on the UCCJA.

Article III, Section 2 of the Constitution makes it «lear that
federal judicial power extends to cases arising under fideral law und
treaties. Federal court jurisdiction might extend v~ r:ases brought
under the Act as cases presenting federal questions {23 U.S. Code
Sec. 1331(a)) While it is true that "rarely is the relationship
between a privete claim and a general treaty sufficiently direct so
that it may be said to ‘arise under’ the treaty," Dreyfus v. Von_
Finck, 534 F.2d 24 (2d cir. 1976, citing 13 Wright, Miller & Cooper,
Federal Practice and Procedure Sec. 3563 at 424 (1975)), the Conven-
tion clearly confers a right upon a private claimant to seek redress
1n the courts of the United States with the assistance of the federal
government’s Central Authority.

The Center does not believe that a case brought under the Act
would have jurisdiction under the Alien Tort Claim Act (28 U.S. Code
Sec. 1350) (although at least one case, Abdul-Rahr.n Omar Adra v.
Clift, 195 F.Supp. 8§57 [D. Md. 1961] holds to the contrary).

If neither of these two ctatutes 13 deemed to confer existing
Jurisdiction for federal cou.ts for cases arising under the Act,
there is nothing to prohibit Congress from granting concurrent juris-
diction uider Article ITI, Section 2, for cases ar1s1ng under the Act
without requiring a jurisdictional amowur.t.

(4o
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Moreover, concurrent jurisdiction is not without precedent. The
federal Employers’ Liability Act (45 U.S. Code Sec. 56) specifically
grants jurisdiction to both state courts and the courts of the United
States, and federal court jurisdiction arising under federal statutes
is concurrent with state court jurisdiction unless the federal juris-
diction ifr expressly restricted.

Since neither the Convention nor the Act empowers a court to
determine the merits of the imderlying custody order or claim, but
merely to order or deny a pet..ion for return of the child, and since
the giounds for denial of the the petition are so limited, the Center
does not believe that the Act imposes responsibilities upon the feder-
n.l courts beyond their traditional lack of expertise in domestic
relations matters.

In addition, since the Act is in the natuwre of a procedural reme-
dy to restore the partics to the status quo, the grant of concurrent
Jurisdiction is within the spirit of the Convention’s efforts to
resolve the vroblem of intertational abduction and deter future abduc-
tions.

As to concerns about t! ¢ practical impact of granting federal
court jurisdiction over cases arising under the Convention, the Cen-
ter does not believe that the federal courts will be swamped with
vast numbers of new cases, as had been expressed when the issue of
granting federal court jurisdiction .°'r domestic ch:'{ custidy cases
was being discussed during the passage of the Parental Kidnapping
Prevention Act. Article 29 of the Convention and Section 102(f) of
the Act make it abundantly clear that the remedies under the Conven-
tion are in addition to other legal remedies. ‘s was noted in the
“Legal Analysis of the Hague Convention on the Civil Aspects of Inter-
national Child Abduction” published in the Federal Register (Vol.
51., No. 58, p. 10503) on March 26, 1986, in some cases a foreign
national might choose to l.tigate the issue of having a child re-
turned to his/her country froa the U.S. by invoking Article 23 of the
Uniform Child Custody Jurisdiction Act in ) he appropriate state court
rather than in relying on return under the onvention.

BURDEN OF PROOF

Second, the provisions of Section 102(d) that shift the burden of
proof to the respondent opposing return, and rais: that burden of
proof to one of clear and convincing evidence a:e not altogether
unprecedented. This pro-ision ia analogous to sn affirmative de-
fense, or to the operation of a presumption that. shifts the burden of
produ:tion of evidence to the ~pposing party. There is ample prece-
dent for such a shifting of the burden of production of evidence
under the rules of hoth federal and state civil procedure and evi-
dence; Rule 8(c) of the Federal Rules of Civil Procedure lists a
number of common affirmative deferses and Rule 301 of the Federal
Rules of Ev'dence describes t. » ope' “tion of presumptions in shifting
the burden of production of evidence. The Supreme Court has recog-
nized that shifting the burden of proof is neither new ror

91
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novel; in Keyes v. School Diutrict No. 1, Denver, Colo., 413 U.S.
189, at 209 (1973), the Court stated

There ~re no hard-and-fast standards governing the allocation of
the burden of proof in every situation. The issue, rather "is
merely a questicn of policy and fairness based on c-perience in

the different situations."

(Citing 9 J. Wigmore Evidence Sec 2486 at 275 (3d ed. 1940)). As
the purposes of the Convention and the Findings of Congress regarding
the Act make clear, the allocation of the burden of proof shou'd
rightfully be greater on the party opposing return.

Although Rule 301 does not permit the shifting of the burden of
proof in the sense of persuasion, ‘t is important to note that in
enacting Rule 301, Congress specifically retained the right to pro-
vide for alternative operation of presumptions in specified civil
actions and proceedings. Thus, Congress can cleerly authorize the
shifting of the lmrden of persuasion to the respondent who claims
that one of the Excep’icns net forth in the Convention -pplies. The
Cer'-r believes that t\.2 intent of Articles 2, 11, and 13 of the
Convention, and paragraphs (1) and (5) of the Congressional findings
in Section 2 of the Act would best be effected by shifting the burde.
of proof in the sense of persuasion as specified in Section 102(d).

Nor is the raising of the burden of proof altogether unique. For
example, in petitions brought in a juvenile court alleging that a
child is neglected by reason of abandorment, the government must
generally prove the petition by a preponderance of the evidence; if
the government elects to terminate parental rights in the same pro-
ceeding, it must prove its motion by clear and convincing evidence.

The Act is unique, however, in its combination of shifting and
raising the burden of proof. Such a step is in keeping with the
intent of Articles 2, 11, and 13 of the Conventior, and with par .-
graphs (4) and (5) of the Congressional findings in Section 2 of the
Act. Should the Subcommittee believe that this raising of the burden
of proof is unsatisfactory, the Center believes that the purposes of
the Act can be effected by merely substituting the phrace “a prepon-
derance of the" for the phrase "clear and convincing," thus merely
shifting the burden of production and persuasion to the respondent.

If the Subcommittec is concerned that Congress lacks power to
enact this subsection to regulate the procedure of state courts hear-
ing petitione for return under the Convention, it may choose to grant
Jurisdiction under Section 102(a) solely to the federal courts and
enact this subgection only for federal courts.

ADMISSIBILITY OF DOCUMENTS

Section 104 merely restates Article 20 of the Conveation. The
Center believes that Section 104 does not radically change existing
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procedures in federal and state courts.

Under Article 8 of the Convention, a person applying for the
assistance of a Central Authority may also supply an authenticated
copy of any relevant decision or agreement or a certificate or affida-
vit from a Central Authority or other competent authority concerning
the releva;t law; under Articles 14 and 15 the authorities may take
Judicial notice of relevart law and may request the applicant to
obtain a determination from the authorities in the nation of habitual
residence that the removal or retention of the child was wrongful
within the meaning of the Convention. It thus appears likely that
the court wo'ld be presente . with appropriate documents.

Article 8 appears to be simi:ar to Rule 44(o)(2) of the Federal
Rules of Civil Procedure and Rule 902(3) of the Federal Rules of
Evidence. In addition, the United States has been bound by the Hague
Convention Abolishing the Requirement of Legalization for Foreign
Tublic Documents since 1981, which is also similar to the operation
of Article 8 of the Convention.

Neither of the two Conventions nor the Act prohibits the
tespondent from challenging the accur-cy of the documents once they
are admitted into evidence. Therefore, the Center believes that.
Section 104 is correctly written.

CENTRAL AUTHORITY ACCESS TO PRIVACY ACT INFORMATION

Article 7 of the Convention requires the Central Authority to
take "all appropriate measuresto discover the whereabouts of a ~hild
sought under the convention. Section 107(a) of the Act approprietely
seeks Lo implement that obligation by granting the Central Author ty
irformation &3 to the wheresbouts of the child th_ough access to
records othertise confidential under the Frivacy Act.

The Privacy Act itself contains a number of significant excep-
tions. The Center believes that the right of the Central Authority
to obtain information relevant to the purposes of the Convention is
similar to the seventh exception to the conditions of dizclosure of
informatinn safeguarded by the Privacy Act:

(7) to another agency or to an instrur:ntality of any gove-nmen-
tal jurisdiction within or under the _ontrol of the United States
for a civil or criminal law enforcement activ ity if the activity
is authorized by law, and if the head of the agency or instrumen-
«ality has made a written request to the agency which maintains
the record specifying the particular portion desired and the law
enforcement activity for which the record is sought;

(5 U.S. ode Sec. 552a.)

Th: Center further believes, based on our experience with domes-
tic puwrental kidnapping, that to apply the notice requirements of the
Privicy Act to the individual whose records are disclosed will

o 99
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simply lead to the disappearance of that individual, and thus Jefeat
the purposes of the Convention.

Finally, the Center believes that the provi:iion of Section 107(a)
that the Central Authority prescribe regulations for the receipt and
transmission of information, and the requirement of Section 107(d)
that it use the Federal Farent Locator Service to obtain such informae-
tion in preference to using subsection (c) of Sec on 107, contain
adequate safeguards for protection of individuals’ privacy. Frankly,
the Center does not anticipate that there will be many individuals
whose records, to the extent that they ar~ maintained at all b, a
federal agency, cannot be found through the Federal Parent Locatc
Service.

CONCLUSION

The National Center for ‘Missing ana Fxploited Children is
gratefu! for this opportunity to address these issues anxd would be
happy to provide whatever further zssistance it can to the Subcommit-
tee in its deliberations on the International Child Abduction Act.

We know that children who have been parentally abducted bear hiddia
emotional scars that may never heal. The National Center believes
that implementation of the Convent.on by passage of the International
Child Abduction Act is vital to the effort to protect children
throughout the world from this potentially tragic outcome. Whether
they are children of foreign nationals wrongfully brought to and
retained in the United .tates, or children of U.S. citizens wrongful-
1y taken to and retained in another nation, they are our children.
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Mr. Frank. Ms. Planells?

Mr. PLANELLS. | would just like to take a second to thank you.
And I also wanted to acknowledge a father who is also going
through the same hell as myself, Dr. Simon Cunningham, who has
two sons in Spain. He has submitted testimony.

Mr. Frank. Let me say, we appreciate particularly your being
here. It is not easy to share personal unhappiness, and your will-
ingness to do so in the interest of a lot of other people so that they
won’t have to go through it is something that we particularly ap-
preciate. Thank you.

Mr. PLANELLS. Absolutely.

Two days ago marked the 18-month anniversary of the abduction
of my son Huey, who was taken to Amman, Jordan, by my ex-hus-
band, Bassan» Yousef Aqqad, age 26. Bassam is a Jordanian nation-
al who was born in Nabius in 1967 but whose family fled to Jordan
after the Six Day War with Israel. The kidnapping was in direct
violatior. of an American court order that granted me sole custody
of my then 2-Y2-year-old son and forbade his removal from the
United States. Bassam had to have permission from the Knox
Counly Chancellor& court in Knoxville, Tennessee, before he could
remove the child. We lived in Knoxville together until June of 1984
when 1 filed for divorce. My ex-husband is wanted for kidnapping
of a minor child, and my son remains in Jordan to this day.

Bassam and I married on December 23, 1982, at my parent’s
home in Brentwood, New York. We met while attending school at
the University of Tennessee .n Knoxville. I was studying journal-
ism and he was working ¢. his bachelor’s degree in business ad-
ministration. It was not a “green card” marriage because Bassam
chose not to become a U.S. citizen. If he wanted an Ameiican resi-
dency permit, his sister, a naturalized American citizen, would
have gladly sponsored him.

Over the next few months, I saw some frightening changes in my
husband’s behavior. He insisted I no longer wear revealing clothes
such as bathing suits and shorts. 1 wasn’t allowed to associate with
my 1nale friends at college or speak about Jesus Christ as my Lord
and Savior. Then I realjzed I was pregnant.

Bassa.n told ma I had to have the baby in Jordan or he would
divorce me. Needless to say, I wanted my first child to be born in
the United States where we lived, not th» Hashemite Kingdom of
Jordan. I was overcome with grief because I feared being left alone
to care for my child by myself and I did not want this marriage to
fail. So, out of fear and the fact that I was awfully sick during the
pregnancy, I agreed to have my son in Jordan. We flew to Amman
in June 1983. I -pent four months there living with his family. He
decided to go tu America in September 1983 to claim a scholarship
and continue his educatior;, leaving me tc have my first child in a
foreign country without my husband. I was terrified beyond words.

Despite these obstacles, I gathered up mg strength and said my
prayers more than ever. On October 5, 1983, Huey, or Yousef, as
his Arab fami', calls him, came into this world weighing 6 pounds,
6 ounces. Thank God, it was a norma! delivery and I prepared
myself and mv new son for the trip back home o America.

I spent my 21st birthday sitting in the American Embassy in
Amman waiting to report Huey’s birth. I wanted him to have
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American citizenship even though his father would not allow me to
have the baby where I wanted. At first, I thought my having Huey
in Jordan would seriously jeopardize any plans of bringing him
home—that is, after the abduction—but over the last 1-%% years I
realize, through talking with other parents, where the child was
Lzurn has nothing to do with how the U.S. Government will act to
insure their return. Most of the abducted children in my organiza-
tion were born right here in the United States of America and they
still remain abroad.

Huey and I left Jordan on November 2, 1983. Two days later, the
British Embassy up the street from where my ex-husband’s family
lives was the target of a terrorist attack.

Seve.»x;.alll weeks l:iter, on Txi\lmerican soil, I came dfown w}rlith both
t of hepatitis. I spent Thanksgiving recovering from the poten-
tm dangerous liver disease, wk}flgclh my doctors told me L had con-
tracted from an unsterilized needle in the Jordanian hospital. Over
the next six months, Bassam and I fought bitterly. He resented my
culture and religion, and I resented him for abandoning me in
Jordan. He started to restrict my every move. He even forbid me to
see my best friend from college, a Jewish woman.

During this time his brother lived with us as well as two other
Palestinians who could not afford their own place. I could not take
this op%ressive environment another minute. This was no way to
raise a baby. So, on June 4, 1984, I marched myself and the baby to
a lawyer’s office to file for divorce. I moved out that day never to
return.

Our divorce was finalized on Aﬂril 5, 1985. Bassam had contested
the divorce and wanted custody. Unfortunately, the judﬁe I had did
not like the fact that I had taken my son to New York where my
parents live so they could take care of him while I finished my last
year of school. Bassam was not ordered to pay any kind of tempo-
rary support for me and he only paid $100 a month in child sup-

rt. Bassam was never denied access to his son. My parents said

e could fly up and see Huey whenever he wanted. Bassam certain-
ly had the money since he is the son of a self-made millionaire, but
never saw his son for about eight months.

The judge threatened to take my custody away if I did not bring
my son back to Tennessee for reasonable visitations. So, my ailing
grandmother offered to take care of Huey, a typical toddler, during
the week and I would take care of my son on the weekends.

During the trial I told the judge that Bassam had threatened to
kidnap uey to Jordan and I wanted Bassam to surrender both
Huey’s American and Jordanian passports as well as post a sub-
stantial bond. I also wanted only supervised visitation. The judge
agreed to the bond, but I found out the day after the kidnapping
that my attorney never followed through with the court order and
the bond was never posted. As far as supervised visitation, the
judge permitted such an arrangement for the first few n.onths to
see how trustworthy Bassam was during that time. Of course, he
didn’t try anythii'g. )

Eventually, I fiaished my journalism degree and got a job with
United Press International in Atlanta, Gecrgia, in August 1985.
Getting this position meant leaving the State and amending the
vigitation order so Bassam could see his child fairly regularly. He
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also moved, but to Nashville, in order to finish his degree. He
would not come to Atlanta and I would not travel to Nashville, so
we agreed to meet in Knoxville where we both had family, and we
met for at least one weekend a month. At tais time, the judge had
ordered unsupervised visitation against my protest.

This arrangement worked out well for about a year, although
every time I dropped off my son for a visit, I prayed to God that he
would be there the next day. On August 1, 1986, I left Huey with
his dad with every intention of picking him up the foilowing after-
noon. But when I arrived at my ex-sister-in-law’s home in Knox-
ville, I was greeted b{ crying children who told me that Huey and
Bassam never came home that night. I called Bassam’s family in
Amman and Bassam and Huey were there. My worst nightmare
was now realitf'.

I immediately called the State Department and an envoy from
the American Embassy in Amman went to confirm Huey’s ‘“‘wel-
fare and whereabouts.” Then they sent me a list of Jordanians to
fight for Huey's custody in a Muslim Shariah court, which has
never given custody of what it considers a Muslim child to an
American mother—American Christian mother who resides outside
of Jordan.

Through my job, Senator Albert Gore became interested in my
case. He immediately contacted the Jordanian Einbassy in Wash-
ington, and over the next two months letters dashed back and forth
from the United States and Jordan. I met with the Jordanian Am-
bassador to the U.S., Mohamed Kamal, and we flew to Jordan in
November 1986 along with my mother. We showed up announced
at my ex-husband’s home. We were invited in and I saw my trou-
bled son for the first time in two months. He was dressed in rags
and staring at me like he knew who I was but was not quite sure.
He was traumatized beyond belief. It was as if he had been hit in
the head with a baseball bat, and he had regressed emotionally. My
mom and I spent about 10 days in Amman. The Ambassador prom-
ised all kinds of things, but delivered nothing. So, my mom and I
visited with my son behind locked doors and guarded bg several
family members. I tried to bargain with my ex-husband, but noth-
ing worked. He knew I was at his mercy because there was nothing
my Government or country would do to bring Huey safely home.
Fe laughed at me and told me if I want to see Huey on a regular
basis I would have to live in Amman. We left—my mother and I
left Jordan the day before Thanksgiving, a holiday I dreaded be-
cause, frankly, I had nothing to be thankful for.

When I returned home, I was frustrated, depressed and furious.
How come no one could help poor Huey? He was a hostage in a
foreign land despite his dual nationality. He did not know anything
about Jordan, its language, its people and its powerful religious. He
was as much of an American as me.

I thought thai I could not be the cnly parent going through this
hell. Over the Christmas holidays, I learned I was not alone. WGN,
in Chicago, ran a special about an Illinois mother, Patricia Roush,
whc had her children abducted to Saudi Arabia and Senator Alan
Dixon, of Illinois, was assisting her. . called his office and spoke at
length with Sarah Pang. I told her I wanted to start a support and
lobby group for parents like Pat and myself. during 1987 I spread
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the word and parents joined forces with senator Dixoun to grab the
Government’'s attention and address this grave, but neglected,
issue.

In addition to Senator Dixon, I contacted tons of other officials to
help in my case. I wrote and received a reply from Jordan's Queen
Noor, who is also a former American. Her letter said that Huey
could not leave Jordan without permission from his father, and his
father was the abducting parent. I also contacted former President
Carter, President Reagan, and dozens of other Senators and Jorda-
nian and Muslim officials. I am afraiu all my contacts could not
insure Huey's return.

I went back to Jordan in July 1987 with my mom. This time
Huey did know who I was, but we had to communicate only in
Arabic. He did nc* remember anything about his life in America.
Yet, he knew Bassam was keeping him from me. At one point, he
clawed at the door when we had to leave one afternoon. He even
whispered in my ear that he wanted to come to America with me.
And I told him in English and in Arabic that I would rescue him
someday, somehow, and someway.

Although the Hague Convention on the Civil Aspects of Interna-
tional Child Abduction will not directly affect my case, because
Jordan does not even recognize parental kidnapping as a crime, 1
urge you to approve the legislation that would implement this im-
portant treaty. The Convention reflects a strong worldwide concern
about the harmful effects parental kidnapping has on childrea and
the need to deter such conduct.

And I would like to take just a second to mention a case that I—
one father who hes submitted written testimony, Alan Hershey,
from New Jersey. Just a brief paragraph. It says:

“Rapid action is needed. I am submitting a motion against the
Czechoslovakian courts requesting approval for Lenka’s travel to
my home this summer. Signature of the Hague convention provides
the basis for my argument that the Czechoslovak court skould this
time grant its approval. Delay of even weeks in congressional
action on implementing legislation or the President’s signature of
the Convention can mean for me losing a chance at success for this
summer and waiting another full year before I have any chance of
bringing my daughter home and enjoying a simple pleasure like
going shopping or making breakfast for her.”

The Convention was negotiated in 1980 and ratified by the U.S.
Senate in 1986. it has been long enough. At least eight countries
have the Convention in force. The United States should not lag
behind the rest of the world ard should implement this treaty,
which would provide hope and assistance for the left-behind par-
ents. Please pass this legislation without any delay. Many parents
could be reunited with their children once the treaty becomes law.
Politicians-and officials always talk abut strengthening the Amer:-
can family. Well, aow is the chance. Please don’t let us down.

Mr. Frank. Thank you. Just a couple of brief points here. First,
statements that we have gotten from Dr. Cunningham and Mr.
Hershey, if there is no objection, will be rrade a part of this official
record, and I appreciate your mentioning th¢ m.

[The statements of Messrs. Hershey and Cunningham follow:]
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The House Sub-Committee of Administrative Law and Government Relaticns
Hearings on the Haque Convention on International Child Abductions
February 1988

Information on the Abduction of the U.S. citizen children Carlos and George

Cunningham.

SUMMARY

In late 1983, spain decided to aid and abet the abduction of two Anerican
children, carlos and George Cunningham, who are not Spanish citizens, and who
were the ausject of pending proceedings i : a New York Court. This decision
was taken to prevent them from receiving psychiatric examinations in New York
and was in direct violation of a court order that forbade their removal from
the State * New York.

This violation of international law and American sovereignty was followed
by spains (1) refusing to provide any protection *o the children that it had
helped kidnap, even though they were in grave moral da.ger, (2) starting off
an action for separation, initiated by the same person who had been divorced
on her own petition, (3) claiming that the improper conduct of Spanish
officials on American soil was a matter for the Span.sh Foreign Ministry
(rather than for the American Government), (4) conducting court proceedings
where the defendant was denied access to his court files, where the documents
contained serious mistransiations, and whers secret acLuss to a Supremu Courst
judge apparently took place, and, finally, (5) refusing to accept and enforce
duly entered New York divorce and custody decrees.

The matter has been referred to the European Commission of Human Rights
vhere lmpartial and respected judges from differeat democratic European
countries will ba judging Spain's assault on the human rightes of Carlos and
George Cunningham and their fatter, and on the legal system f the United
States.

However, the abduction of American citizens from Am.~ican soll with the
help of agents of a foreign govermment should not just be a matter of corcern
to Burczean democracies, but primarily of concern to the United States
itself. Having given spain every chance to explain its behaviour and to
restore legality, and having been met by the assertion that documents
requested, such as the children's passport applications were "classified”, the
American Grvernment has now taxsn the decision to respond to Spain's aiding
and abetting the abduction of its citizens. The matter has been referred to
the appropriate international forum - the Vienna Follow~up Meeting to the
Confere.ce on Security and Co-operation in Europe (the Helsinki Process) which
resumed on January 25th 1988, Clearly, Spain behaved in a way that would not
be accepted for a country that did not claim to be a friend of the United
States.

This case, involvirg a European country with some valid claims to being a
dem~cracy, but whose courts do not bear comparison with those of the United
States, illustrates the absolute necessity to have the future of American
children decided in imerican courts. This can best be done by the United
states' ratifying the Hague Convention.
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The House Sub-Committee of Administretive Law and Govermment Relations
Hearings on the Rague Conventlon on International Child Abductions

February 1988

Information on the Abduction of the U.S. citizen children Carlos and George
Cunningham.

Presented by their father, Dr Simon Cunningham,

Introduction

I am submitting this information to illustrate to your sub-Committee the
nacaesity for the United States tc ratify the Hague Convention. The case of
the abduction of my children shows the extent to which foreign governments and
~ourts are prepared to go to defy American law and to deny American citizen
chi'dren their basic human rights - to grow up in their own country, protected
by their own courts. Ratification of the Hague Convention would go a long way
to ensuring that the future of abducted American children would be decided in
the courts of the United States and not in those of another country.

The particular case presented bslow does not concern & country that can
make no valid claim to being a democracy, or to respecting international
comity and the rule of law, but rather it concevns a country that has recently
adopted many democratic institutions - Spain.

The ro.. of the Spanish Covernment in the abductinn of the Americ=n citizen
children Carlos and George Cunningham, in direct violation of American law

My children, Carlos and George, were born in New York on 19th September
11977 and 30th D ber 1380, respectively. They are American citizens and
lived all their lives in New York City. Carlos went to the local school and
only spoke English. Their mother, my ex-wife, is Spanish but the children did
not have Spanieh nat.onality, which by Spanish law only came through the
fatner.

In September 1983, my then wife sued for a divorce in the Supreme Court
of the State of New York. She had no grounds for complaint and, as those
arcusations she made were totally unspecified, I was aware that her petition
would be rejected. However, knowing that her intention was to take the
children to Spain, with or without my consent, or even that of the New York
Supreme Court, I petitioned the Court to enter an order enjoining her or her
agents from removing t& shildren from the jurisdiction. The court entered a
Lerporary order to this effect on 18th October 1983.

To further ensure that the children were not abducted from the United
States, I took their American passports into my custody, and verified
pereonally at the Spanish Consulate in New York that the children could not be
given Spanish passports, or bs included on their mother's Spanish passport. I
was assured twice that they could not be.

In November 1983, my son, Carlos, began to talk to me of witnessing the

egregioue and highly immoral activity of his mother. It is my understanding
now that it is virtually impossible for a child of six years to invent
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anything about gexual conduct, but at the time I was extreme 1y surprised and
went with him to the Principal of his school, p.S. 4, in Staten Island, to see
if this professional could tell whether he was telling the truth or not.
Carlos repeated his account in front of the Principal, and also drew pictures
to {llustrate what he had seen his mother do. The Principal immediately told
me to advise my lawyer, which I did, telephoning from his office. In turn, my
lawyer adivised the court of Carlos' statements, and on 21st November 1983 it
entered an order that psyc! .atric tests should be performed on the children.

I told Carlos that he had to tell the truth and that I would protect him
at all times. However, at this poin., the Spanish Government intervened. My
then wife comes from a very wealthy and influential family in Spain - for
instance, the brother of her aunt ig General Valenzuela, who is or was the
King of Spain's military adviger. Through family connections, the Spanish
Foreign Ministry issued instructions to the Spanish ‘onsulate in New York to
give Spanish documents to my then wife for the children to enable them to be
removed from the United States. On 1st December 1983, a Spenish passport was
given for my son Carlos, and George was included on his mother's passport.

The Spanish Consul in New York, aware that there wers pending divorce
proceedings in New York, suggested that ghe draw up a declaration in the
Consulate in which she justified her abducting the children. She did so on
5th December 1983. On 7th December 1983, the day before the first of the
series of psychiatric tests was scheduled to be perfurtil, che removed tne
children to Spain, using the Spanish documents.

After her refusal to obey a court order entered on l4th December 1983
that she return to the New York Supreme Court fir a hearing on 19th January
1983, and after she did not reply to the counter-claim duly gerved on her
lawyer, the Supreme Court of the State of New York, on 16th April 1984,
entered a divorce against my then wife, granting custody of the children to
me. A further hearing was held on supplementary matters, in order to give her
another opportunity to return to the United States with the childrein. She did
not return and a further judgment wag entered on June lst 1984 concerning
these matters.

Indefinite proceedings in the Spanish Courts

The decision to violate American law and sovereignty and to aid the
abduction of tw. American citizen children could only have been made at the
very highest levels in Spain. An indication of this is that the Consul in New
York received {nstructions from the Foreign Ministry. This high level
involvement helps explain the subsequent efforts by Spain to prevent at all
costs the return of the children to the protection of the American courts.

Ffter the necessary paper-work had been prepared Ly my Spanish lawyecr,
the Spanish Supreme Court was petitioned, in October 1984, to recognize and
enforce these judgments. We were able to establish that reciprocity existed
between the courts of the United States and the State of New York, and Spain,
and that, therefore, by Spanish law, these judgments ghould be enforced.

In July 1985, the American Embassy in Madr.d, concerned about the welfare
of my children and anxious to know how Spanish passports had been given to
them, sent a polite Note Verbale to the Spanish Goveiment, mentioning the
concern of several Senators in the case. This was met with a "brusque"
response from the Spanish Foreign Ministry. I enclose both documents.
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Further, the Spanish Foreign Ministry, even though it had been off.cially
told by the State Department that an American divorce existed, asked the State
Department in October 1985 to serve me - whom it described as married - with
Spanish separation papers in an action initiated by my ex-wife, who, it must
be emphasized, had been divorced on her own petition. This .equest came from
the same Department of the Ministry which had earlier replied to the Note
vVerbale. The Department of State complied with this request, and the papurs
were serv 1 on me through the Department of Justice.

I went to Spain in Decembsr 1985 to see my children and to explain to the
spanish Family court that was hearing the separation action that I was
divorced and that custody had been entrusted to me by a New York court. Yet
this Spanish action was not dismissc , but instead, predictably, and without
any hearings whatscever, found in favour of my ex-wifs ir a judgment dated May
1987. It is a measure of the seriousness of the Sranish courts that the
Spanish Pamily Court judgment referred to me as besiy we.srced and to my
ex-wife as being still married.

Meanwhile, in February 1986, the Ministerio Fisc. (the approximate
equivalent of the Atto'ney-General) had given his opinic.. that Spain had no
jurisdiction over the marriage, and that the judgments should be erforced.

In March 1986, the Spanish Sup-eme Court ref-sed to reccogaice tie
American divorce in a ruling which constituted, as Senator Alan Dixon
expressed it in the attached letter of April 23rd 1987 to the spanish Prime
Minster, Sr. Don Felipe Gonzalez Marquez, "an assault on the competency and
integrity of the New York judges and the U.S. leqal 3ystem”. 1In spite of the
seriousness of the matter, no reply was ever sent to this letter - the legal
and moral points made were simply unanswerable.

This decision of the Spanish _upreme Court has been on appeal in the
Spanish Constitutional Court since May 1986. By its own laws, 1is court
should have reached a decision in October 1986. It has not do.e so, and has
not provided me with any explanation as to why it has not. I do not believe
that it is the intention of the Spanish courts to ever reach a decision.

Action in the European Commission of Human Rights against Spain's assault on
the American system of justice

At the present time, I am completing the Application sent to me by the
European Commission of Human Rights. This decision by the Secretariat of the
Commission to forward me an Application is itself very significant. The
Commission has the power to over-ride national courts and I am petitioning it
to order Spain to return the children, to declare mull and void all her court
decisions regarding me and my children, to pay for their full educational and
psychiatric rehabilitation, and to pay compensation for the damage done to
them and to me by its decision to help abduct them in December 1983.

I list below some ~f the features of the actions in the Spanish :ourts
that show that they cannot be compared with those of the United Statess

1) In spite of numerous requests, I still have not received copies of
the evidence produced by my ex-wife. The Spanish Ministry of Justice refused
to supply me with my court documents, but said that it would supply them, if
requested, to the European Commission of Human Rights.
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2) The Spanish Supreme Court, according to my ex-wife's account,
allowed her a private interview with the judge.

3) Many of the documents produced in the Spanish courts contained
serious mistranslations.

4) No hearings whatsoever at whizh I was present and able to see and
contest the evidence wera ever held.

5) The Spanish courts are trying to deny ..e my right to defend myself,
but instead are .nsisting that I use - and pay for - a Span.sh lawyer.

6) The Spanish courts are apparently able to make decisions without
citing precedents or authority.

I cite these irregqularities in their proceed.ngs, becau3e it is these
same courts that have decided to defy the American system of justice, to try
me for a separation .n Spain when I have already been divorced in New York,
and to grant custody of two American children to the person who abducted them
from the United States in violatiua of a court order, and the day before
psychiatric examinations.

The violation of my children's human rights

I cannot provide a full picrure of what has happened to my children since
their abduction to Spain, because I hae in effect been denied access to them.
For the first two years, the phone was slamumed down whenever I called. carlos
apparently had a nervous break-down as a result of his abduction. Both
children are very backward for their years, and extremely excitable and
uncontrolled. Although the Spanish courts attempt to justify their being
detained in Spain by the need for psychiatric treatment - which is what they
would have received in the United States - there is no court order to this
effect and no such help will be given. As the State Department was able to
ascertain, there are simply no social welfare agencies in Spain to look after
disturbed children.

Moreover, the children are being brought up not speaking English,
despising the United States and being taught that their father is scme kind of
violent drunk. When I saw Carlos in December 1985, he told me that he was
«-ntinually telling his mother and grand-parents that his father was not a
drunk. He was a frightened and very disturbed little boy, taught to believe
things about his father that he knows to be untrue, and to forget things about
his mother which he knows to be true.

The life that ¢he children lead is one of virtial prisoners as the.r
custodians fear thav I will restore legality by enforcing “he New York custody
orders and returning my children to the care and protection of the courts of
New York. They intend to make Sure that they do not receive psychiatric
treatment in a non-coercive enviromment.

Action by the United States Government

International and American law in this matter (s clear - the agents of a
foreign government operating on American soil are not allowed to violate
American law. Decisions concerning the american citizen children, carlos and
George Cunningham, were properly be.ng taken by an American court in late
1983, and Spain decided to intervene in this judicial process. One specific
treaty that Spain violated and which the United States is a rarty to (as
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distinct from the Evropean Convention on the Protection of Fundamental
Preedoms and Human Rights) is the Helsinki Pinal Act whereby States undertake
to "refrain from any intervention, direct or indirect, individual or
collective, in the internal or external affairs falling within the domestic
jurisdiction of another participating state”.

In February 1987, I brought to the attention of Congressman Steny Hoyer,
in his capacity as Chairman of the Congressional Commission on Security and
Co-operation in Europe, Spain's violation of the Helsinki Final Act. Every
opportunity was then given to the Spanish to explain their bshaviour and to
resolve the matter caused by their aiding and abetting the abduction of my
Mmerican citizen children. Instead, in September 1987, during a meeting
requested by the Congressman, and also by Senator Alfonse D'Amato, and
attended by an official f-.am Senator Dixon's office, the Spanish Embassy
refused to produce the passport applications for my children and other related
documents. The Consul claimed that they were "classified”. He also said that
I should trust Spanish justice. I explained that a country which had acted in
violation of international law in helping to kidnap two children had no right
to exercise jurisdiction over them, but should return them forthwith.

I have recently been informed by the State Department that the dec.sion
has now been taken to raise the matter officially at the Vienna Follow-up
Meeting on Security and Co-operation in Eirope. It is my understanding that
this is the first time that an a17saed violaticn of the Helsinki Final Act by
an allied country will be raised by the United States. Clearly, in tha case
of my children, if they had been abducted to a socialist country on pape<~s
improperly issued to them (and they are as much Spanish as they are Soviat or
Bulgarian citizens) they would have been returned the next day.

The information that I ar resenting does, I believe, serve to illustrate
the necessity to have the futu of American children decided in American
courts, where due process is guaranteed, and where intrigue and favouritism
are not prerent. This would occur if abducted American children were returned
through the Hague Convention rather than through domestic proceedings in the
courts of the country to which they have been abducted.

Finally, and I believe very importantly for other abducted American
children, the fact that the United States is prepared to raise the matter of
Spain's violating American law and sovereignty in an international forum
gerves notice on all countries of whatever ideological persuasion or political
sytem that the welfare of all its citizens - including and especially abducted
and defenceless minors - is a matter of grave concern to it. 1In this regard,
ratification of the Hague Convention would be a very major step forward.

The factual assertions in this docurent can be substantiated.

Signed:

Simon Cunninghanf,
151 Carlyle Green
S.aten Island, New York 10312
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Translation of the Note Verbale seit from the American Embassy to the Spani.
sovernment, July 1985

No 634. Note Verbale

The Embassy of the United States presents its complirents to the Ministry
of Poreicm Affaizs and has the honour of requesting the Minis*-y's
collaboration in obtaining a detajiled report of the investigations undertaken
by the competent authorities in relation to the minors, Carlos and George
Cunningham, American citizens, born in the Unjited States to a British father
and a Spanish mother.

As has been established in our Embassy's records, rarlos and George
Cunningham were, it appears, illegally removed from the Unite<d States of
Mnerica by their mother, Elena Caballero Bello, in April 1984. Carlos and
George were documented as Spaniards by the Spanish Cor.sulate in New York.

Such documentation, according to Mr Cunningham, was obtained in a fraudulent
sanner by the mother of the minors, since Mr Cunningham nad been given custody
of the minors by a New York court.

Given the serjiousness of the accusations against Mrs Cunningham, which
ware proven by the above mentioned New York cour:, this party is profoundly
concerned for the well-being and the moral situatioa in which the minors might
be found.

Mr Cunningham has maintained regular contact with the Spanish Consulate
in New York since early 1984 in connection with t .is matter, for which the
Ministry can hava copies of his communications. ‘I'e Embassy of the United
States would appreciate a nrompt reply about this mitter, giver. the interest
that in the cass that several American senators have.

The Bmbassy of the United States takes the opportunity to (xtend again to
the Ministry of Foreign Affairs assurances of its highest -<onsideration.

Madsid, Sth July 1985,

(N.B. The Embissy confused some points - the children were removed in
December 1983, and custody was given :0o me in April 1984. What v s illegal
about the issue of the passports was not that I had custody hut (1) the
children are not Spanish, (2) they were the subject of a ccurt order and (3)
the Spanish Consulate was aware of pending legal proc2edings. 1 would add
that at this time, in July 1985, I assumed, since the Spanisa Consulate had
misinformed me, that my ex-wife had bribed a Consular official. 1t did not
occur to me that the truth of the matter was much more serious — that orders
had gone out from the Foreign Ministry ‘o grant Spanish paasports to my
American citizen children: this information only became available in bDecember
198S).
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, 1 spoke with Vicents Ramire:z Montssimos, Subdirecior Genmeral
de Asuntos 8, Ministerio do Asuntos Exteriores,
regarding the ¢hild custody case. 3 asked him if
the Foreign Ministry had seen the list of charges Cunningham
had levied againrt the Spanish Consul in New York and agninst

his ex-wife now here in Spain. Ramirez Montesinos stateu

R that "there are courts here in Spein and the matter
the proper court authorities.® Ne had "no intention
on tho of against &

allegations aisconduct
Spanish eitisen” and that "the matter of improper official
behavier by a Spinish diplomet was somsthing for the

{of Foreign Affairs) to decide.” Ne added that he would
“communica*s with the Embassy in the proper channels at the
appropriate time" should there be something to report om this
oase in the future.
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April) i3 1985

h.s Exces;lency Felipe Gonzalez Marquez
Prise PM:niste~ ot Spa:r
Maarid, Spa:in

Exce,lency

] »» seel - Jour ussistance with 8 satte- of extreee
cnncern © se, «nd tO B8Ny tO Bv colleagues 1n the U'nited
States Sena:e ] s® contarting youL regarding the ubouctior
of two young United States citize's Cerlos ano George
Cunninghes Cerlos and George were aboucted by thesr
sother, Llena Cabellero-Bello and sre currently res:d:ng in
Spsin in direct violation of U § Court orders 1 ar
respectfuily requesting your assistance with returning
George and Carlos to their father and lec., guardian N~
si1son Cunminghem in accordance witp standing U § Custody
Decrees

Carlos and George Cunninghas were born in the U S in

<:) 1977 and 1980 respectively, living here all of their lives
unt1' the abduction In 1983 Elena Cabellero-Bello began
divorce proceedings in New York State mr LUNL:Ngnaer was
coriuseo by his wife's apparent desperation to obtaipr 2
d:vorce. unt:) his son Car.os tolo Oof w:tnessing 1.:1C1t
and unnatura! sexual) sctivity of his mothrr lspeciate:)
unon hear.ng the story N~ Cunninghar took Carios to has
heaosaster and peo:atrician ir an attempt to ve::fy the
s$to"y with experts After Carlos repezteo the story to
auito0Tit:es, the Suprese Lourt of the State of Mews s0TR
ordereo psychjatric examinations The day *-fore the
psych:atric exses were to h:g.n MNs Cabaliero-Be::o
abouctec the children, reecoving ther frop the Lourr s
Jurledictior 1r crrect vio.ation of the .am

Since the Court hes proh:bited the rerpova. 0f the
chi1i0"epr from its jurisd:ctior ps Cabel!lero-Be!lp was not
ab.e t0 use U S passports to abouct the chi.orer Sre
therefcre. enl:sted the heip of fami.y ir Soair to
1l]lega..y ootain Spanish travel oocusents As yOu know.
beca1se the children sare U S <citizens, not Soar:st hey
are not ernt:tled to Spanish trave, docusents Kowever
after pressure was spplied 1n Spain by Ms Cabe.lero-
Bello's far ly. the Spanish Consul in New Yo'k 2llega :y
issued traves documents for George and CLarios Directis

<:> aiding 1n the subsequent abduction of the chiidren
DR [ €= 4 (01 [ S e Ve (LY
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Hia Excellency Felipe Gonzalez Marquez
Prise Ninja.er of Spain

Madrid. Spain

Page ?

After the abduction. Mr Cunninghas obtsined a divorce
decree¢ and asole cuatody of his children when Mr
Cunninghae applied to the Spanish Suprem¢ Court. requesting
recognition and enforcrrent of the New York Decrees. the
Adeinisterial Fiscal 1ssued an opinion stating that the U S
Cuatody Decrees shoul. be enforced in Spain The Court.
however . refused to do so in & ruling issuea in March of
1986 Thia tuling was based on an assault on the competency
and integrity of the New York Juages anc the U.S legal
ayster. rather than on jegel principle

The Supreme Court decision is currently on appeai with
the Spanish Conatitutional Court 1 ar extremely concerned
by the length c¢f time 1t is taking for the Court to overturn
this 1eproper decision. and return the children to their
Jegal custoosan. Siron Cunningham. irrespective of the
continu:ng proceedings in Spain. 3t must be remerberea that
the very presence of the children 1n Spair 1s 1lserai @nd
that they should have heen returnea w:thout hav:ng to pursue
saaitiona)] ana redunoant court proceeaings 1n Spain H

As you wi):; see by the enciosea aocurentatior or the
Cunninghar case. Carlos ana George Cunrirghar were abaucted
on Decewxber 7. 1982 with the he_p of the Spanish Governrent
The continuing lack of cooperation froe the Spanish lega:
syster is further ajo:ng ana abetting 1in the concealment of
these U.S. children, and cannot be tolerated

Under the long traaition of cos:ty that our two nations
share, ] asppeal] to you: aense of justice ana request your
sassistance in resolving this matter expeditiously hy
returning Carlos and George Cunningham tr their Country and
to their father.

Thank you for your assistance.

Sincerely.

Alan ) Txon. U §" 8

O
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SUMMARY OF PRESENTATION OF ALAN M. HERShEY
ON THE HAGUE CONVENTION
TO SUBCOMMITTEE ON ADMINISTRATIVE LAW
AND GOVERNMENT RELATIONS
U.S. HOUSE OF REPRESENTATIVES
ALAN M. HERSHEY
February 3, 1988

In Deceaber 1983, my 3-year old daughter Lenka was taken to
Czechoslovakia by her mother, in violation of a U.S. court order.
I have been to Czechoslovakia ten times since then, trying to
maintain cuntact with nmy daughter, end trywing to get the
Czechoslovak authorities to allow my daughter out of
Czechoslu.akia at least for ex*andcd summer visits in my home.

The Czechoslovak courts recognize my daughter only as a
Czech citizen, although she wae burn in the U.S. (her mother was
Czech). They have granted me . he right to visit my daughter for
a few weeke each year, but only in Czechoslovakia. It has been
difficult to maintsin even that much vontact; for over two years
my ex-wife refused to release my daughter to me, and it wae not
until 198¢ that the Czechoslovak authorities took effective
enforcement action just to allow me normal visits with Lenka.
Between my visits I have virtually no contact with my daughter;
her motiuer destroys all letters that I send her, and prevents
telephone communication.

The Czech courts have granted me repeated hearings, but have
refused o grant the permission I need for an exit visa for ny
daughter. The explicit reason for this refusal is that there is
no guarantee Lenka would be returned from a visit; the Czech
judge has told me directly that if the U.S. signed the Hague
Convention, there ould be no obstacle to allowing my daughter to
visit me in my home. I am trying to bring her here regularly for
summer visits, and hope that in the long run a way would be foura
for her to stay her for even longer periods without severing her
ties to her mother and other relatives in Czechoslovakia.

The Hague Convention must be signed as ea:ly as possible
this spring. In my case, deiay of even a few weeks can mean
delay of a whole year before I can bring my daughter home. My
present motion to the Czech courts asking for a U.S. visit for my
daughter in summer 1983 will go to hearing this spring; only if
the FKague Conventicn has been signed can I argue cthat the
foundation has been established for a guarantee of Lenka't return
to her mother. Without that argument, there 1s no chance that
Lenka will be allowed to leave Czechoslovakia.

Rapid signaturec is also essential because summer is the peak
period of child abductions. If the Convention is not in place
before summer, more children will be lost, and left unprotected
by the Convention’s provisions that can win their return.
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Mr. FRANK. With regard to speed, I owe people an apology. I did
not sufficiently understand the urgency of this last year and we de-
layed a little. That will be remedied as quickly as we can.

1 would say this, if I can address myself to the State Department.
As I understand it, there is no technical legal obstacle to our filing
the ratification, but the Administration, understandably, didn’t
want to do that without some assurance that we would be in a posi-
tion to live up to our obligation. By the time this bill gets out of
full committee, and knowing that the Senate has already passed it,
I would think we would have enough assurance for the Department
to begin that process without waiting for the formal signature.
That is, I think we are going to be in a position where a reasonable
judgment can be made that we are going to have that bill ready.
There was some reference to a two- or three-month period. I don’t
think we have to wait until the bill is signed to start that clock.
and I would hope that once we give evidence that we are moving,
and we have a 25th of February reporting date and we will have
this bill pass the House in March.

Yes, Mr. Pfund?

Mr. Prunp. Mr. Chairman, I think the Senate will have to pass
the bill as well in some way.

Mr. FraNK. Is that a technical legal requirement or is that a pru-
dential requirement?

Mr. Prunp. The action by the senate was on the Convention. It
gave advice and consent to the U.S. ratification.

Mr. Frank. I understand that. But what I am saying is that the
Senate also included this legislation in the State Department au-
thorization. Now, I realize that died when it was amended, but that
is pretty good evidence that the Senate is going to do it. And what
I am saying to you is that if you need not wait technically for the
bill to actually be signed and you have got a two to three month
clock that you talked about, once we have gotten this out of full
committee and it is clear to you, as it should be, that we are going
to pass a bill, I would hope you would begin that clock on the ratifi-
cation process because there is no need to add on an extra couple of
months. And I see some nods of affirmation. That would guarantee
that we would be ready by the beginning of the summer. We will
do our part; we will move this thing. I would think by the time we
get this out of the full Sudiciary Committee, unanimously I would
anticipate, and it has already passed the Senate as part of the
State Department authorization, you would have the sufficient
moral certainty to go ahead.

The other thing I would hope would be—and I appreciate your
testimony here—is that we would, once we have clean hands our-
selves in this matter, make this an aspect of our foreign policy. It
is not going to be determinative in every single case, but a refusal
of a country to sign this treaty would, I think, be something which
we would take into account. Jordan is a country with which we
have had a kind of a frustrating relationship. A lot of us would like
to see the relationship improve. It is very important in terms of the
Middle East. Jordan looks for arms sales from time to time. I don’t
see any reason why a refusal to sign the treaty shouldn’t be count-
ed heavily against—not conclusively, but I would think that when

Q 86568 - 88 -5 1!3
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other nations are looking to us, not an absolute conditionality hut
some kind of linkage would be appropriate.

Yes, Mr. Pfund?

Mr. Prunp. I might say that the feeling of the countries that ne-
otited the Convention in 1980 was that in all likelihood the
hari’a law countries would not find it possible to become a parties

to a Convention essentially negotiated among Europear. countries
and other countries of common law and civil code traditions.

Mr. Frank. Let me ask you if any effort is being made, once we
have done this—and I realize we have to get ourself in order—to
negotiate with them a parallel convention? There would be nothing
to prevent that, which would have some deviations but it would be
better than nothing. And I think that I would urge that we do that,
and I appreciate your pointing that out to me. If it is not appropri-
ate, and if it wasn’t drafted with their being able to accede that in
mind, there certainly ¢aght to be something else that could operate
and that could improve the situation, and we, I think, will be look-
ing to that. You and your colleagues, and I say this to the wit-
nesses now at the table, have sensitized us to a degree that we
needed to be, and I appreciate it.

I have no questions. I particularly appreciated the legal points
that you made and the factual situation. g‘ogether it is a very effec-
tive piece of testimony.

Mr. Shaw?

Mr. Suaw. Mr. Chairman, I would like to join you in compli-
menting these two witnesses, which have certainly brought a new
dimension to this particular hearing.

Mr. Lloyd, with regard to the actual mechanics of the legislation,
what documentary evidence would you be likely to submit with a
petition—I guess you would call it a retition—under this particular
piece of legislation? And I wish you ~ould address the question of
that portion of the bill as to the aamissibility of documents and
particularly without any need for any legalization or authentica-
tion. That is section 104.

Mr. LLoyp. Congressman, in some sense I would have to defer to
the State Department because of their actual practical experience
in terms of that, since they are the ones that initiated the United
States ratification of the Hague Convention abolishing of the Re-
quirement for Legalization for Foreign Pub.ic Documents. Howev-
er, as a practical matter, the attorneys that we have been in con-
versation with tell us that they try to have a certified copy of the
court order of whatever jurisdiction that would be just as a matter
of standard practice, that it is nothing particularly unique.

Mr. Suaw. I am a little concerned with that language because it
does seem that you should have to at least bring certified court
orders in in order to get these things moving, because at this point
it is an ex p=rte action, as I understand the way the thing works.

Mr. Lroy". That would be correct.

Mr. Suaw. It is a powerful piece of legislation, and the fact that
this thing is being solved ex parte without certified copies of docu-
ments is a little frightening to me. Do ynu share that concern?

Mr. Lioyp. It would be ex parte with respect to requesting the
assistance of the Central Authority in the nation where the child
was presumed to be.
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Mr. Shaw. At what point is the child retrieved for hearing?

Mr. Lroyp. The child would be retrieved once the child was locat-
ed in a particular jurisdiction. I mean, one would not want to file
in 51 jurisdictions, either the State courts plus the Federal courts
for each jurisdiction. One would request the assistance of the Cen-
tral Authority in actually locating the child. That would, obviously,
have to be in a way that does not trigger the further disappearance
of that parent. But once the application would be made to that
court the normal service of process should certainly be attempted
upon the respondent along I would hope with some mechanisms to
try to maintain the appearance of the child, the retention of the
child within that jurisdiction so that we do not have the situation
Ms. Planells described, and other parents have had, a situation
where the abductors merely moved to another jurisdiction.

The Central Authority can, obviously, request the assistance of
the home nation of the child as a question of law as to the proper
procedures for ascertaining that the documents that were submit-
ted would, in fact, at least have the initial appearance of authentic-
ity for admissibility.

Mr. FRaNK. I am going to reconsider one of my points. I think
the Bar Association representative, one of them had some specific
information on this point. And now that it has come up, if you
wouldn’t mind coming forward. Because I caught him off because it
didn’t seem to be something in issue, but as long as it is going to
come forward, I will ask our Bar Association representative to ad-
dress that. I believe that is one of the areas where you have had
some exper.ise.

Mr. Scuwartz. Well, the only thought I had on it was that the
language in the bill closely resembles one of the Hague Procedural
Conventions, the Hague Convention on the Abolishing of the Re-
quirement for Legalization of Documents. In a sense, I don’t even
know why this is in the bill because we have had a Convention, but
I think it may be included to make certain that—for completeness

purposes. )

Mr. FRANK. Mr. Pfund had something on that.

Mr. Prunp. Mr. Chairman, thank you. The provisions of Articles
23 and 30 of the Convention state that no legalization or similar
formality may be required, and that applications to the Central
Authority and petitions to the judicial or administrative authori-
ties under the Convention together with documents and other in-
formation appended thereco or provided by the Central Authority
“shall be admissible in the courts or administrative authorities of
the contracting states.”

It is an obligation that for admission documents do not require
legalization or a similar formality. That obligation is provided by
the Convention in these two provisions, Articles 23 and 30. And our
effort here in the bill was to put into one provision this require-
ment of the Convention for the sake of uniform practice and under-
standing of this provision throughout the country.

Let me tell you what the advantage of that provision is. For in-
stance, if the U.S. left-behind parent from the State of New York
were to want to make an application for return of a child to an-
other country party to the Convention, in order to get lezalization
by the embassy of the country where the child is located of the doc-
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uments to be sent over the person would have to take the applica-
tion, complete it, get it notarized, get a court clerk to certify the
notarization, get the Secretary of State of the State of New York to
authenticate the court’s certification, get the Siite Department to
authenticate the State Secretary of State’s seal, and then get the
embassy of the country where the child is located to provide the
legalization which makes the connection between the two systems.
It is that kind of thing that we were trying, at the time we were
negotiating the Convention, to spare the left-behind parents from
in the interest of paperwork reduction.

Mr. SHAW. ] can understand that. But it does seem that the least
we should have is certified court documents attached without the
necessity for all the rest of this stuff on it. Maybe that is something
we can——

Mr. FrRaNK. Are you trying to find out if the treaty prohibits
that, the requirement of certified court documents?

Mr. Prunp. No. No. It says no legalization, the Convention word
for what we call authentification which is that end process for
which these other steps that I mentioned are prior steé)s.

Mr. SHAwW. Most of these people have certified documents in
their possession anyway, so they don’t have to go back to court.

Mr. Prunp. Yes.

Mr. SHAwW. Suppose we were to require certification and then
there is kind. of a heavy burden to establish an exception if you
couldn’t. We could, I think, do that. Not rule it out absolutely if it
wasn’t certified, but put a fairly heavy burden on you to show why
you couldn’t get it certified. Maybe there is always that exception
allnwed in the rules.

Mr. Prunp. Unless it were an original court document.

Mr. SHAw. Let’s turn the case around, and a signatory to the
treaty now is trying to get a child out of the United States. As a
lawyer for the parent living here in the United States, perhaps you
are looking at a situation, as the lady just spoke of, in Jordan and
Kou are absolutely terrified to think that that child m?ly be going

ack to go under the courts of that particular country. How do you
defend yourself from one of these things?

Mr. ND. Well, Congressman, the Convention provides that
countries that in 1980 were member states of the Hague Confer-
ence on Private International Law (which developed the Conven-
tion) may ratify the Convention and it will enter into force between
them and all countries that have previously ratified or subsequent-
ly ratify. But the countries that were not member states of the
Hague Conference in 1980, and no Shari’a law country, I believe,
was a member state at the time, can only uccede to the Convention.
If such a country accedes to the Convention, it comes into force be-
tween the acceding country and a country party to it as ratifying
state only if the ratifying state takes an affirmative act to bring it
into force between itself and that acceding country.

That was a way for countries that wer: Hague Conference
member states at the time the Convention was negotiated t¢ have
some control over the numbers or the types, if you will, of coun-
tries with whom the Convention would impose upon them an obli-
gation to return children to those acceding countries possibly
having very different legal systems. And it is one reason why even
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if a country from that legal tradition were to accede to the Conven-
tion there might be some hesitation on the part of some that the
United States should take the affirmative step to commit this coun-
try to return children to a country with such a different legal tra-
dition that it might deprive the parent in this country of the right
ever to see the child again.

Mr. FraNk. I think you misinterpreted, or you answered, maybe,
a part of the question. But it wasn’t Jordan specific. It was with
another member, with a signatory.

Mr. Suaw. We are talking about a signatory country. How would
you—or perhaps someone else would like to answer that. How
would you defend yourself as a parent who didn’t want the child
to—

Mr. Frank. Where the complaining parent was of a signatory
nation,

Mr. PrFunp. Well, you would try first of 8!l to overcome the peti-
tioner’s efforts to prove that he or she had legal custody——

Mr. Suaw. Well, now at what point?

Mr. PFunp. —was exercising those custody rights, and had not
abandoned them in some way.

Mr. Suaw. All rigiat. Where do you go to do that?

Mr. Prunp. Well, normally, in this country I suspect it will be in
a court. In many of the European countries— —

Mr. SHaw. No. No. No. The petition is coming from overseas
now. It is coming towards us.

Mr. Frank. The petitioner would choose a court and you
wouldn’t have any choice.

Mr. PFunD. You aie stuck with it.

hMr. FrANK. You would find yourself in a court of the petitioner’s
choice.

Mr. Prunp. What happens is the petitioner files the request
probably initially with the U.S. Central Authority, which will be in
the State Department. The State Department facilitates the obtain-
ing by the petitioning parent of a counsel in the jurisdiction where
the child is located. It may have to help find or locate the child and
inform State authorities of the case. In most cases in this country,
with our adversarial approach to this type of thing, I suspect there
will be a need to go to court. In many forcign countries, European
countries, the government is able to state “we have become a party
to the Convention and that is the end of child abductions,” and
people accept it. An official goes to them, tells them the “Conven-
tion is in force, you have abducted a child, hand it over,” and they
do.

Mr. FRANK. But you would have to go to court to defend and you
wouid either have to prove that the complaining parent did not in
fact have legal custody without retrying the merits or you would
have to sliow by clear and convincing evidence that you could
claim an exception; namely, that the custodial parent who was
complaining hadn’t destroyed his or her custodial obligation.

Mr. Prunp. Or there is grave risk of psychological or physical
harm to the child. One or the other exceptional bases; yes.

hMr. SHaw. Where do you show that, though, in our court or
theirs?
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Mr. Prunp. In a court here in this country where the child is lo-
cated, to which the application for return has been made.

Mr. Suaw. The application then goes from from the State De-
partment and then it falls into a court here in the United States,
even though it starts from a foreign court, and then you have the
adversarial proceeding here in the United States?

Mr. Prunb. That is correct, when it is in our courts.

Mr. FRANK. But the court is not allowed to relitigate the initial
custody case.

Mr. i"F'UND. If there has been one.

Mr. FrRANK. But you would have to either show one of the excep-
tions or say that there really wasn’t custody.

Mr. SHaw. So Mrs. Planells would be stuck in a Jordan court. If
they became a signatory, and if we would move this thing along,
tgen even though she may file it here she is going to end up over
there.

Mr. Frank. The theory is that it doesn’t do you much good.
Americans can now go into an American court to get a declaration
of their rights, but if the child is held in a foreign country there is
an enforceability problem. And this is meant, as I understand it,
basically the signatories agree to reciprocal enforcement of their
own national orders.

Mr. LLoyp. Congressman, if I could address that concern. I think
that perhaps sometimes in the general public there is a misunaer-
standing of what the Hague Convention itself will do, let alone
what this Act would do. This is not going to assure American par-
ents whose children are abroad that they will be able to overturn
the custody orders of that foreign court. I think it is very impor-
tant that we make that clear. To a certain extent, we have to rely
on the wisdom of that foreign court to make a judgment that the
custody order it enters is in the best interest of that particular
child according to its own determination of its law. Unfortunately,
for a number of American parents that will mean that they will
have to litigate and, perhaps, relitigate endlessly, arguing changed
circumstances in the courts of that nation that the custody order,
or at least the visitation order, should be modified.

What we do know is that the act of kidnapping itself of a child
by a parent causes emotional harm to that child. We hope that this
act by serving both to allow the United States to implement the
Convention and as a signal to other nations that the United States
is taking a strong stand against i.-ternational parental kidnapping,
will encourage them either to create their own convention, such as
Mr. Pfund spoke of with respect to some of the Islamic nations, or
would later accede to the Convention and implement those.

Mr. FRANK. This law, let’s be clear what we are doing. We are
agreeing, if we enact this, to subject Americans who have children
where there is a doubt as to their right to have custody to our en-
forcement processes as a condition of giving Americans access to
that reciprocal right in the signatory nation.

Mr. CarpIN. Would the gentleman from Florida yield for a
moment?

Mr. SHAw. Yes, I will be glad to yield.

Mr. CArDIN. I fully support the implementing legislation. I think
it is very important. The philosophy here is a return to the status
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uo, to try to get the child back so you discourage ahduction of chil-
ren. Now that is the whole purpose. So there is no reward to
snatching a child and taking the child to another jurisdiction.

I think the concern that is being expressed here, though, is that
despite the fact that you want to maﬁe the hearing as simple as
possible and as noncontroversial as possible, whether the custodial
parent had some custodial arrangement so that there is no abduc-
tion, the problem is that there will still need to be some factual de-
terminations made by a court in this country. And the concern I
think that is beirg expressed, at least by the questions, is that in
making those decisions we are using a rather informal process for
the information to be made available to the courts in this country.
And that makes sense because you don’t to delay, you don’t want
to have procedural problems. On the other side, you are requiring a
very strict degree of proof by the person in this country or the
gerson who has the physicallv has the child to establish that in
act there was an abduction basically or not an abduction.

And the combination thereof, I guess my question to you is do we
have the right balance? We want to expedite the process. We want
to return to the status quo. We want to discourage abductions. But,
in the sense of due process, have we gone overboard by having an
iuformal way of presenting the evidence to this court and a very
strict standard on the person trying to set it aside?

Mr. Prunp. You have pointed out very well the considerations
here, and I might just say that one of the basic concerns underly-
ing the negotiators of the treaty was that usually the abduction of
the child is to the country of the abducting parent’s origin, and the
abducting parent therefore usually can expect a certain home court
advantage in that country. And it is partly to overcome this advan-
tage that the Federal legislation would impose this burden of
proof—to impress upon the courts and authorities in this country
where the child is located how rarely the exceptions are to be in-
voked and how difficult it is to establish them.

Mr. FrRank. And the parent who has the actual physical custody
of the child being sued in his or her own country has much less
problem with document production and evidence production. The
defendant does not have the disadvantage there in terms of docu-
ments and everything else. You are home. It is the complaining
parent who has got to bring the stuff when there may be the prob-
lem.

Mr. Cardin, anything further?

Mr. CARDIN. 1 thank my colleague for yielding.

Mr. SHAw. I yield back my time.

Mr. FrRaNk. Mr. Pfund, anything further?

Mr. Prunp. No. I just would like to compliment the chairman. I
hope that we can move promptly on this legislation. I think it is
absolutely essential that we take away any reward from interna-
tionally kidnapping children. I think that is the key of the treaty,
and that is what should be the essence of the implementing legisla-
tion.

Mr. FraNk. I think that is right. I think that Mr. Pfund has un-
derlined it. We are talking here about signatories among wiiom
there exist a fair degree of consensus as to what the rights of chil-
dren are, what the role of individuals should be, vhat courts do.

1:9
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And, as you begin to bridge cultural and value gaps *there that it
does become somewhat different, then a different form of treaty
:na; be appropriate where there is some more relitigation prospect.
But I think that is a very important one here.

Yes, M1. Pfund?

Mr. Prunp. May I make one point? To avoid disappointments
that some people may experience once the Convention is in force, 1
should emphasize that the Convention is prospective, in effect. In
other words, it covers only cases arising once the Convention is in
force between us and the other country involved.

Mr. Frank. That is a fact of the Convention.

Mr. Prunp. That is in the Convention itself. In other werds, it is
prospective and not retrospective.

Mr. FrRanNk. All the more reason to keep running that clock as
soon as we move.

Mr. Coble?

Mr. CoBLE. Very briefly, Mr. Chairman. I 1pologize for my delay.
I had two other raeetings I had to attend.

I just want to join my colleagues in expressing thanks for you all
who appeared today. This is a very vital topic and I hope, Mr.
Chairman, it can be put on a fast track.

Mr. FRaNK. We have a February 25th hearing date and, if we
have got a quorum, we will get it out and it will be ready for the
March meeting of the full committee. I think it would then go on
.the suspension calendar and would be passed by the end of March.

Mr. CoBLE. Thank you, Mr. Chairman.

Mr. SHAw. Mr. Chairman, so that there won’t be any mistake
about the questions I raised, it in no way limits my sapport of this
legislation. I just think that these things should be threshed out.

Mr. Frank. I am glad the gentleman said that. In fact, in the
interest of moving it quickly it is important that these kind of
questions be out so members know what they are doing. I appreci-
ate that.

Yes, Mr. Coble?

Mr. CoBLE. Mr. Chairman, in response to what the gentleman
said, and I realize anytime that legislation is proposed that does
have a retroactive effect, I presume, sir, that this is just not even
being considered, right?

Mr. Frank. Well, we can’t. We don’t have the option. Because
the Convention which we are implementing is already signed as a
prospective only, so our legislation can't go beyond the document
as implemented.

Mr. Prunp. We argued as effectively as we could that there was
no reason not to make it retrospective in effect because of the one-
year limitation and its effects, but the other countries somehow
were not able to agree to that. So it is only prospective in effect.

Mr. Frank. I thank all of the witnesses. You have all been very
helpful. We will be back. Please, all of you, feel free to continue to
be in touch with any an? ail members of the subcommittee and the
staffs on both sides as we deal with this.

The hearing is adjourned.

[Whereupon, at 12:0C noon, the subcommittee was adjourned, to
reconvene subject to the call of the Chair.]
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APPENDIX
U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Anorney General Washingion D C 20830

31 March 1988

Honorable Barney Frank

Chairman, Subcommittee on Admiristrative
Law ard Governmental Relations

Committee on the Judiciary

United States House of Representatives

Washingtop};)‘.C. 20515

Dear C! k:

This letter responds to three issues raised at the
recent hearing and markup of H.R. 2673 and H.R. 3°7i, the
International Child Abduction Act.

At the hearing and the markup, there was signif’cant
discussion about the effect of 28 U.S.C. § 1331 on the
jurisdiction of the federal courts to hear claims under :*s 1980
Hague C. vention. At the hearing, you asked the Department to
comment on and suggest appropriate limitations on the state and
federal privacy law override contained in section 107 of H.R.
2673 and section 7 of H.R. 3971. You also asked the Department
to explain in writing the relationship between state child
custody and visitation orders and the Federal Wjtness Protection
Program, and any modifications resulting from the President'’s
October order on federalism. Fach of these issues will be
addressed in turn.

I. Federal Court Jurisdiction

A. Restricting Actions Under the
urts

Mr. Markman’s testimony strongly supported eliminating
concurrent .riginal federal jurisdiction from the bill and
providing exclusive original jurisdiction in the state courts
over all actions brought under the Convention. This was because,
even though the standards of the Convention are set forth in a

1/ Although the House has already passed H.R. 3971, as amended
by the Judiciary Committee, the Department submits these
answers and information or the record and for the use of
the House should the bill go to conference.

El{fC‘ 121
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treaty, the concepts and principles are clorely akin to
traditional domestic relations inquiries that have always been
handled by the state courts aad do not belong in the federal
district courts.

Thus, the proposed grart of federal jurisdiction would
represent a sharp departure from the longst-nding policy, based
on principles of federalism, of ex: ‘ing domestic relations

matters from the federal courts a, aving the resolution of
those sensitive issues entirely t ‘ourts of the states. £/
Mr. Markman recommended that, inst angress follow the
approach it used when it enacted t. ntal Kidnappirg
Prevention Act of 1980 (the *PKPA”) d'ress the issue of

interstate abductions of childrer i. custody-related disputes.

In that legislation, Congress did not create a private
cause of action in the federal courts to enforce the Act, but
left it to the state courts to enforce the Act’s standards,
subject to review by tne Supreme Court under Full Faith and
Credit principles. As the Supreme (ourt stated in unanimously
affirming this interpretation of the Act earlier this year,
"instructing the federal cour*s to play Solomon where two states
have issued conflicting custody orders would entangle them in
traditional state-law questions that they have little expertise
to resolve.” The fact tha* the questions were embodied in
federal law (the PKPA) did not render them suitable for fede-al
court implementation.

The Supreme Court specifically rejected the argument
that determining which of two conflicting custody decrees should
be given effect would not require resolution of the underlying
custody disputes and thus not offend the longstanding reservation
of domestic relations law to the states. It noted that, under
the Act, jurisdiction could turn on the “best interest” of the
child or whether the child had been abandoned or abused. #In

2/ E.q., In re Buriys, 136 U.S. 586, 593-94 (1890); Barber v,
Barber, 62 U.S. (21 How.) 582 (1859). That exception rests
on the principle, in the Supreme Court’s words, that "the
whole subject of the domestic relations of husband and wife,
parent and child, belongs to the laws of the states.”
Burrus, supra, 136 U.S. at 593-94. Even when a federal
question is presented, the courts have declined to hear
disputes that would deeply involve them in resolving
domestic relations disputes. See Thompsopn v. Thompson, 798
F.2d 1547, 1558 (9th cir. 1986), aff’d, 108 S. ct. 513
(1988); Firestone v, Cleveland Trust Co., 654 F.2d 1212,
1215 (6th cir. 1981); Bergstrom v. Berjstrom, 623 F.2d 517,

520 (8th cir. 19 J).
2/ thompson_v, Thompson, 108 S. ct. 513, 519-20 (1988).




fact.” the Court founs, “it would seem that the jurisdictional
disputes that are sufficiently conplicated as to have provoked
conflicting state-court holdings are the most likelv to require
resolution of these traditional domestic relacions inquiries.” &/

Just as with the PKPA, actions under the Cunvention
would similarly require courts to consider traditional domestic
relations issues. The exceptions to tha return obligation may be
narrow, but they turn on qQuestions guch as whether the “child is
now settled in its new environment” (Article 12), whether the
left-behind parent was not exercising rights or custody or had
acquiesced in the removal, whether “there is a grave risk that
his or her return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable
situation” (Article 13), whether the child *has attained the age
and degree of maturity at which it is appropriate to take account
of its views” (Article 13), whether it “would not be permitted by
this fundamental principles of the requested state velating to
the protection of human rights and fundamental freedoms” (AL -cle
20), and whether any custody determinations had been - endered in
the country receiving the request (Article 17).

These are all questions that go to the heart of
traditional domestic relations matters. The fact that in this
case the standards are based on the Convention, and not directly
on state law, does not alter the fact that these inquiries are of
a character never handled by federal cour*s, just as Congress and
the Supreme Court recognized that the simiiar federal standards
ander the Parental Kidnapping Prevention Act were also in the
nature of traditional domestic relations inquiries best handled
exclusively by the state courts.

We would also note that, with respect to international
child custody disputes in particular, the state courts already
have experience under Section 23 of th: Uniform Child Custody
Jurisdiction Act in interpreting and enforcing foreign custody
orders. Moreover, there is nothing in the Convention that
requires federal court jurisdiction of cases under the Act.
Article 41 specifically reserves the right of countries with
federal systems of government to deteiwine the "internal
distribution of powers” within those countries.

The provisions of S. 1347 implementing the 1980 Hague
Convention are even more inextricably intertwined with
traditional state la:' matters than was the PKFA. Under section
103 of the bill, federal courts would be authorized “to take

. . . provisional measures under Federal or State law, as
appropriate, to protect the well-being of a child or to prevent
the child’s yurther removal or concealment prior to final

4/ 1d. at s20 n.4.
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disposition of the pecition.” The bill forbids the provisional
removal of a child from his or her custodian “unless the
applicable requirements of state law are satisfied,” deeply
enmeshing the federal courts in state domestic relations law.
Further, it appears that to effect such provisional remedies as
temporary foster care, the federal courts would be required to
make arrangements with state and local authorities, entangling
the federal courts in the state and local government agencies and
procedures reqgulating domestic 1elations.

Finally, the Convention also provides for acticias %o
“make arrangements for organizing or securing th: effective
exercise of rights of access.” We see no justificatior, and have
heard no explanation of, why the federal courts should be given
original jurisdiction of such actions to determine if visitation
rights exist and if so to secure rights of access.

Sore argue that concurrent state and federal
jurisdiction is needed to promote uniformity of interpretation of
tnis icgielation. Quite to the contrary, however, concurrent
jurisdiction would likely be disruptive and lead to increased
conflicts among the state and federal courts. Simply put,
providing for federal and well as state court jurisdiction would
substantially increase the number of courts to which cases under
this Act may be brought. Each plaintiff would have the choice of
a federal or state forum. Yet, the federal courts and state
courts, even in the same state, would not be able to render
interpretations of the Act that are binding on the other.
Moreover, many states have multiple federal districts, leading to
the possibility of conflicts between federal courts in the same
state. Even after the federal court of appeals resolved those
conflicts, that court’s judgment would not be binding on the
state courts of the state, nor would the judgment of the state
supreme court be binding ca the federal courts. This may lead to
considerable ~onfusion as well as the pos.ibility of forum
shopping should the federal court of appeals and the state
supreme court render conflicting interpretations of the Act.

As always, the Supreme Court is available to resolve
such conflicting judgments among the lower courts. However, far
from promoting uniformity, vesting jurisdiction not only in the
state courts but in the 94 federal district courts would actively
work to undermine uniformity of interpretation, by adding
additional possibilities for conflict without providing the means
for promoting uniformity, even for residents of the same state.

B. Federa! Jurisdiction of convention Claims

For all of these reasons, the Department opposes
concurrent jurisdiction in the federal courts of claims arising
under the Convention. At the hearing and markup, however, it was
suggested that 28 U.S.C. § 1331 would create jurisdiction in the




121

-5 o

federal courts to hear claims under the Convention even if the
bill granted original jurisdiction only to state courts. It was
also suggested that, under sections 1331 and 1441, a party

could, before or after filing an action in state court under the
Convention, obtain a decision from a lower federal court on any
federal questions, and then return to state court to try the rest
of the case. Sections 1331 and 1441 do not, however, operate in
this manner.

There is no constitutional requirement that cases
involving federal laws or treaties be heard in federal courts. 3/
The jurisdiction of the faderal district courts extends only to
those cases as provided by Act of Congress.

Section 1331 provides that the “district courts shall
have original jurisdiction of all civil actions arising under the
Constitution, laws, and treaties of the United States.” The
establishnent of federal requirements by statute or treaty does
not, under section 1331, necessari.y create a cause of action in
the federal courts to einforce them. As discussed above, that is
the lesson of the Thompson case, which held that the federal
standards of the Parental Kidnapping Prevention Act created no
cause of action in the federal courts, but vere to be enforced
only in the state courts, subjsct ultimately to review, on issues
of federal law, in the Supreme Court.

3/ Indeed, although creation of federal question jurisdiction
was authorized in Article III, § 2 of the Constitution,
Congress did not vest general federal question jurisdiction
in the federal courts until 1875. Act of Mar. 3, 1875, §1,
18 Stat, 470. Moreover, until 1980, jurisdiction in the
district courts under § 1331 was limited to cases involving
a jurisdictional minimum amount ($10,000 before it was
eliminated by Pub. L. No. 96-486, § 2(a), 94 Stat. 2369).
Currently, jurisdiction of claims arising under the Carmack
Amendment, 49 U.S.C. § 11707, and the Consumer Product
Safety Act, 15 U.S... § 2072(a), involving less than $10,000
are confined to the state courts, as are claims for less
than $50,000 arising under the Magnuson-Moss Warranty Act,
15 U.S.C. § 2310(d)(3).

s/ The Federal Safety Appliance Acts, 45 U.S.C. §§ 1 et seq,,
are another example of statutes creating federal standards
that do not, of themselves, create a cause of action in the
federal courts. In Moore v, Chesapeake & Ohio Railway, 193
U.S. 205, 215 (1934), the Supreme Court held that, as to
intrastate commerce, the

Federal Safety Applia.ce Acts, while prescribing
absolute duties, and thus creating correlative
(continued...)
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Thus, section 1331 would not preclude Congress from
limiting to the state courts original jurisdiction of actions
under Lhe Convention. To make the point absolutely clear, the
bill should provide for “exclusive original jurisdiction” in the
state courts.

C. Recisions on Federal and Nonfederal Issues

Section 1331, by its terms, is a grant of original, not
apoellate jurisdiction. Section 1441, which authorizes removal
from state to federal court of cases in which the district courts
have original jurisdiction, is similarly not a grant of appellate
jurisdiction. Thus, sections 1331 and 1441 would not authorize
appeals of federal or other issues under the Convention from
state courts to the federal district courts.

Botl. sectiong 1331 and 1441 provide federal district
court jurisdiction over actions, not just jssues, arising under
the Constitution, treaties, and laws of the United States. It
follows that, if a district court has original or removal
jurisdiction of an action arising under federal law, it must

§/(...cont1nued)

rights in favor of injured employees, did not
atcerpt to lay down rules for enforcing those
rights . . . . fThe . . . Acts having prescrited
the duty in this fashion, the right to recover
camages sustained by the injured employee through
the breach of duty sprang from the principle of
the [state) common law . . . and was left to be
enforced accordingly.

With respect to treaties, federal courts have no diversity
or fececral question jurisdiction over probate, yet probate
courts are freguently called upon to interpret international
treaties in determining ownership of property and on
reciprocal rights. See, €.9., In re Eitate of Rougeron, 17
N.Y 2d 264, 270 N.Y.S.2d 578 (1966) (irterpreting 1850 vU.s. -~
Swiss treaty with respect to decedent’s property in
Switzerland); Lytate of Arbulich, 41 cal. 2d 86, 257 p.2d
433 (1953) (appiying treaties and foreign law to determine
reciprocal rights in vugoslavia).

vy Fcr the same reason, we would not vppose the amendment No. 2
that was offered by Representative Cardin at the
subcommjttee markup, which would limit original jurisdiction
to the state courts, “notwithstanding section 1331 or 1332
+ « «. Or any other provision of law.*

ERIC

Aruitoxt provided by Eic:




EE

Q

123

-7 -

decide all issues, federal and nonfederal, necessary to dispose
of the action. )’

In this respect, the grant of original 4nd removal
jurisdiction by sections 1331 and 1441 differs from the grant of
appellate jurisdiction in the Supreme Court of federal gquestions
under section 1257. AsS one group of commentators put it, “When
the Supreme Court is reviewing a state court decision it can and
does confine its review to the federal question in the case, but
a court of original jurisdiction could not function . . . unless
it had powei/to decide all the questions that the case
presents.”

In a case brought under the Convention, the action
would be for return of the child or enforcement of access (j.e.,
visitation) rights. If such an action were brought in or removed
to a federal district court, that court would be regquired to
dispose of the claim for the return of the child or enforcement
of access rights, without remand or_transfer to state court, even
if state lav issues were involved.

8/  siler v, louisville & Nashville Rai,. cad Co., 213 U.S. 175
(1909) ; i , 22 U.S. (9
Wheat.) 738, 823 (.824) (interpreting u.S. Const. art. III,
§ 2); see Hagans v. Levine, 415 U.S. 528, 554 (1974)
(Rehnquist, J., dissenting); UMW v, Gibbs, 383 u.S. 715
(1966) .

13B C. Wright, A. Miller & E. Cooper, Federal Practice and
Procedure § 3567, at 107 (1984).

10/ A federal court may remand to state court a case that has
been removed in only three situations: (1) if a separate and
independent nonremovable claim has been joined and removed
to federal court with a remcvable claim, the nonremovable
claim may be remanded in the district court’s discretion, 28
U.S.C. § 1441(c); (2) if *at any time before final judgment
it appears that the case was removed improvidently and
without jurisdiction,” the case must be remanded, jd.

§ 1447(<); or (3) in the case of state-law claims pendent to
the district court’s federal question jurisdiction, the
court may, in its discretion, remand the pendent state-law
claims once all federal-law claims have been eliminated
(such as by dismissal or voluntary amendment of the
pleadings), Carnegje-Mellon University v. Cohill, 108 S.
Ct. 614 (1988). See also Thermtron Prods, Inc. v.
Hermansdorfer, 423 U.S. 356 (1976). None of these
exceptions would apply to a claim brought under the
Convention and removed to federal court, however, because
such claims arise under federal, not state, law (even though
(continued...)
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In other words, current law does not provide for
bifurcated treatment of federal and nonfederal issues arising in
a single action. If the case could be brought in or removed to
federal court, the federal courts would decide all federal and
nonfederal issues necessary to dispose of the action, without
remand to the state courts. Conversely, if the action were
brought in the stzte courts, without being removed to federal
court, the federal and nonfederal issues would be decided by the
state courts, subject to Supreme Court review under section 1257
on federal issues. Sections 1331 and 1441 simply do not provide
for appeals or limited referrals of federal issues from state
courts to federal district courts.

D. Bifurcation of Proceedings

The Department would also oppose amending the bill
expressly to bifurcate between the federal and state courts
actions under the Convention. Zach a bifurcation of issues would
be unprecedented. Moreover, apart from th- additional complexity
such a proposal would introduce, allowing or rejuiring parties to
obtain decisions of federal law issues froa “~eral district
courts before concluding proceedings in state cou:t would
needlessly prolong those cases and delay the return of children
or ths enforcement of access rights.

E. Jurisdiction under the House Bill

Although the jurisdictional language of H.R. 3971 as
adopted by the House does not explicitly establish concurrent
jurisdiction in the state and federal courts, by referencing
section 1331, the bill appears to contemplate a similar result.
As passed by the House, the bill would provide state courts
original jurisdiction of “actiins arising under the Convention,#
and federal courts jurisdiction “of any action arising under the
Convention to the extent authorized by chapter 85 of title 28% of
the U.S. Code, which includes section 1331. The implication of
this language seems to be that, because the Convention is a

19/(...continued)
some state-law determinations may be involved in resolving
the federal cause of action).

Of course, if other actions, arising under state law and not
under the Convention, have been joined with the action under
the Converntion, those other claims may be dismissed from
federal court if the district court determines that it
lacks, or in its discretion declines to exercise, pendent
jurisdiction of the state law claims. See UMW v, Gibbs, 383
U.S. 715 (1966).
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treaty of the United States, all actions #arising under the
Convention® would, by definition, fit within the federal courts’
section 1331 jurisdiction, which covers ”all civil ‘Ctioii/
arising under the . . . treaties of the United States.”

Thus, both the federal and state courts may have jurisdiction
over actions "arising under the Convention.” 12/ “Accordingly,
for the same reasons that the Department opposes concurrent
original jurisdiction, it would oppose the dual jurisdiction
established by the bill as passed by the House.

II. Privazy lLaws

As Mr. Markman stated in his testimony, the Department
has recommended more narrowly tailoring the privacy law override
in section 1U7 of H.R. 2673 (and section 7 of H.R. 3971) to the
purposes of the Convention. The expectations of privacy
protected by federal and state law are quite important, and
should be respected to the extent possible in implementing the
Convention. On the other hand, an abducting parent should not be
able to use the privacy laws (whether state or federal) as a
shield to conceal his or her location or the location ot the
internationally abducted child.

We think that allowing the Central Authority to
override federal and state privacy laws only to obtain
information on the location of the abducting parent or the child
would strike the appropriate balance between protection of
privacy interests and facilitating the return of abducted
children. This is similar to the balance struck in 42 U.S.C.

§ 653, which allous the Parental Locator Service to override
federal privacy laws to obtain from federal agencies information
to locate absent parents. Under this type of limitation, the
Central Muthority cculd receive and disclose other information
to implement the Convention, but it could not override state and

11/ of course, not all issues relating to the Convention would
necessarily ~arise under” it, but most such issues would
likely come within the federal courts’ pendent jurisc.ction.

12/ we would note that, inasmuch as 28 U.S5.C. § 1441 is not part
of chapter 85 of title 28, removal jurisdiction from state
to federal courts might not be available under the bill as
passed by the House.
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federal privacy laws to obtain such additional information. 13/

III. The Federal Witness Protection Frogram and
vi e

The interrelation of state child custody and visitation
orders and the Federal Witness Protection Program is governed in
detail by 18 U.S.C. § 3524, enacted by Congress as part of the
Comprehensive Crime Control Act of 1984. 1In brief, that section
provides that before relocating under the program a person who
has legal custody of a child, the Attorney General is to examine
any court order governing custody and visitation to assure that
compliance with the order can be achieved. If the Attorney
General concludes that compliance cannot be achieved, the parent
cannot be relocated until he or she brings an action, as provided
by the Act, to modify the order, and agrees to comply with any
ensuing court orders.

The Attorney General is to notify the nonrelocated
parent as goon as practicable after the relocation of a parent
and child under the program. The notification is to state that
the rights of the nonrelocated parent to custody, visitation, or
both, will not be infringed by the relocation.

13/ As passed by the House, the bill no longer contains an
explicit override of federal and state privacy laws, but
continues to require state or federal departments and
agencies to comply with any request for information
“authorized to be provided to such central Authority under
subsection (a).” Subsection (a) of the amended bill
authorizes the central Authority to receive and transmit
“information necessary to locate a child or for the purpose
of otherwise implementing the Convention with respect to a
child.” Paragraph (1} of subsection (a) provides that the
Central Authority may receive such information *only
pursuant to applicable Federal and Siate gtatutes.” We
interpret this to mean that there is no override at all of
state and federal privacy and other laws (except to the
extent the parental Locator Service is separately authorized
to provide such information). In order to make this point
clear, the proviso of subsection (a) (1) should be carried
over to subsection (c); moreover, the census information
exception in subsection (c)(2) would appear to be redundant.

As Mr. Markman stated, and as the amended bill now
recognizes, the Central Authority’'s ability to obtain and
disclose information should also be limited to protect state
and federal law enforcement interests, as well as national
security interests and, if privacy laws are otherwise
overridden, the privacy of census information.

[El}\!(:‘ ].:;()
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The statute further provides that the Department of
Justice is to pay 7all reasonable expenses of transportation and
security incurred in insuring that visitation can occur at a
s=cure location as designated by the United States Marshals
Service, but in no event shall it be obligated to pay . . . for
visitation in excess of thirty days a year, or twelve in number a
year.” During fiscal year 1987, 212 child visitations took
place, at an average cost of 54,800 per visit.

Thus, the Federal Witness Protection Program does not
extinguish or ignore the visitation rights of nonrelccated
parents, but carefully respects and accommodates those rights.
Even where it is not possible to comply with a custody or
visitation order, the Program does not unilaterally overriie the
state order, but rather an action must be brought, as prov ded in
the Act, to modify the order. 18 U.S.C. § 3524(d)-(f).

Inasmuch as the relationship of the Federal Witness
Protection Program and state child custody and visitation orders
is explicitly governed by statute, the President’s order on
federalism has no direct effect on it. We would note, however,
that the Act appears to accommodatz the interests protected by
thore state court orders in a manner consistent with the
fed :ralism concerns articulated by the President’s order.

IV. conclusion

As stated in Mr. Markman’s testimony, the Department of
Justice strongly opposes the grant of jurisdiction in the federal
district courts of actions under the Convention, and favors
limiting such cases to the state courts, subject to review by the
Supreme Court under 28 U.S.C. § 1257.

The Office of Management and Budget has advised this

Department that there is no objection to the submission of this
lett °r from the standpoint of the Administration’s program.

(///;;DGTE’Y,

Thomas M. Boyd
Acting Assistant Attorney General
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L MECHAM ADMINISTRATIVE OFFICE OF THE

DIRECTOR UNITED STATES COURTS
JAMES E. MACKLIN JR .
DEU. Y DIRLCTOR WASHINGTON D) (. 20544

February 24, 1988

Honorable Barney Frank

Chairman, Subcommittee on Administrative
Law and Governmental Relations

Committee on the Judiciary

U. S. House of Representatives

B351A Rayburn House Office Building

Washington, D.C. 20515-6218

Dear Mr. Chairman:

It has been brought to my attention that your
subcommittee recently held a hearing on legislation to
implement the 1980 Hague Convention on the Civil Aspects of
Parental International Child Abduction (H.R. 2673). These
provisions establish a statutory framework for an
international structure to deal with the wrongful abduction
or removal by a parent of a child from one country to
another. Concurrent Federal and State court jurisdaiction is
provided to determine whether a child in the United States
was wrongfully removed to or retained in the United States.
Similar legislation has been introduced in the Senate
(S.1347).

In 1986, the Judicial Conference of the United States
was asked by the Executive Branch to ceview a draft of this
measure then being considered for transmittal to the
congress. Viewing most of the provisions as matters of
policy for the Congress, the Conterence considered only the
issue whether Federal courts should have concurrent
jurisdiction with State courts over litigation under the
convention, The Conference concluded that the bill should be
modified to eliminate concurrent Federal jurisiiction under
the convention (Conference Report, March 1986, p. 12). A
copy of the relevant portion of the Conference prnceeding is
enclosed.

I would appreciate it if the position of the Judicial
Conference could be inserted into the hearing recérd on H.R.
2673 for consideration by the Members of the Subcommittee in
this matter.

O
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Honorable Barney Frank
Page 2

If youv have any questions, please have your staff
contact Paul Summitt in the Office of Legislative and Public
Affairs (633-6040).

Sincerely,

L. lph Mecuam
Director

Enclosure

cc: Congressman E. Clay Shaw, Jr.
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REPORT
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“JUDICIAL CONFERENCE OF THE

UNITED STATES

March 12-13, 1986

Washington, D.C.
1986
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to be filed in federal courts. This not only
increases the burden on the federal courts, but
causes friction with the state court system.

Further, in that actions under the statute
may be predicated on federal securities or
antitrust violations, the statute overlaps and may
tend to confuse well-established separate
regulatory schernes.

For these reasons, the Judicial Conference
respectfully suggests that the Congress should
seriously consider narrowing the reach of this
statute.

PEDERAL JURISDICTION UNDER INTERNATIONAL CHILD
S ABDUCTION CONVENTION - .

The Hague Convention on the Civil Aspects of
International “Child Abduction has been signed but not -yet
ratified by the United States Senate, and implementing
legislation to accompany the treaty will be transmitted to both
houses of Congress. The draft legislation, which establishes
the statutory framework for an international structure to deal
with the wrongful abduction or removal by a parent of a child
from one country to another, provides concurrent federal and
state court jurisdiction to determine whether a child in the
United States was wrongfully removed to or retained in the
United States.

The sole issue considered by the Committee was
whether federal courts should have concurrent jurisdiction witt
state courts over litigation under the convention. It was the
unanimous view of the Committee that state interest in and
experience with child custody disputes, coupled with the
traditional absence of federal involvement in such matters,
justified modification of the legislation to eliminate
soncurrent federal jurisdiction under the convention. The
Conference concurred in the Committee's recommendation,
and authorized the transmission of this position to the
Department of State.
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PRESERTATION OF DR. JOHN KALLOS
THE SUBCCMMITTEE ON ADMINISTRATIVE LAW
AND GOVERMMENT RELATIONS
U.S. HOUSE OF REPRESENTATIVES
FEBRUARY 22, 1988

I thenk you, Mr. Chesirmen, for ths opportunity
to submit my tsstimony on ths problem of intsrnetionsl
parentel child sbduction snd on ths urgent nesd for
legisletive action to retify ths Hegue Convention,

For thousands if internstionslly kidneppsd
Americsn children (spproximstsly 10,000 sccording
to Americen Children Held Hostsgs), this Hagus
Convention is their only hops of being reunited
with their Americen Pamily. In most cesss thase
children hesve not visitsd nor even ssen thair
Americen femily snd friends for sevsrsl ysers
since they wsre abductsd by their non-custodisl
psrant. ’

Amorg thesas sbductsd young Americsns sre ny
two children, Stephesns (12 yssrs) end Genevisvs
(10 yssrs). Stephens end Gensvisve wers kidnepped
for the fourth time almost tws yssrs €90 end srs
etill being held in Mmontresl, Cesneds by their
nonpcustodisl mother in direct violstion of both
U.S. end dritish Columbisn court ordsrs.

As s fsther I sa despesrate to bs rsunited
with my children, I hsvse pursued sll possibls
legel and politicel chennsls, But sfter more thsn
@ yssr and a half of struggle with locsl, ststs
and fedsral suthoritiss in ths U.S., 8s well as
with provincial end federsl euthorities in Canads,
snd extensive and sxpensive litigation in the
New York Stata and Quebec courts, Sisphane and
Gensvisvs ers still ro closer ts home,

I hope howsver, as a result of the sxpscted
ratificstion of the Hegue Convention this spring,
to have my children basck home with me permanantly
this summer,

Perhaps in telling you my oxperisnces, which
add up to & buresucratic and smotional nightmars
(like those of ALL the persntal victims), it will
help clerify what is wrong with the present system
and how we may corrsct it to protsct thess hslpless
young American citizens.

ek
(@]
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t wish to emphesize the following two points:

1. The present eystem offers en unfeir
sdvantege to intsrnetiunel kidnappers
lesving the perentel victime and their
children nowhers to turn for help.

Neither federal, stats nor locel officiele
went to nor ars now required to qget
involved in thess casr3.

2. 1t is important thet the Hegur Convention
be retifisd se quickly ss ir umenly
poseible becsuss sech dey s iother Americen
child ie lost to our shorses.

In eddition, summer visitetion ie tha

tims when moest child sbduction occurs.

We can only protect our children during
their visite to their non-custodisl persntse
ebroed if the Convention is in effect

prior to their depsrture.

In my specific cese, Stsphene end Genevieve
will be retu:ned to me immedistely provided
thet the Convention becomep sffective on

or befors August 15, 1988.% If not, I lose
them forever!

1 will now give you a brief description of whet
heppened to my children, what 1 heve dons to try to
bring them home and what 1 sxpect to schieve through
ths Hagus Convention.

CASE _SUMMARY

Stephene end Genasvisve, native New Yorkers, were
sbducted for the fourth time by their mother Madeleine
LaPorte during their summer visit in 1986.

At the time of the ar-uction 1 had Custody of the
children, as iell ss an &, sement guarante ing their

*Stlphlno and Genevieve have bsen wrongfuliy rsteined
(eccording to tha Convention) sinze August 15,1986,
The Convention MUST be snforced in such cases within
two years.

.
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sefe return following visitetion with their mother in
Cenede, Bath the custody docum.nts end the tuarantee
orders were riled _ . New York and Vencouver, 8,C,
where Me, LaPor~*e hed been residing,

The gqua. .itee order wes issued because ns, LePorte
hed ebducted the children on three previous occasions,
On the lest occesion, heving diseppeered end been
hidden for over e yeer, the children eere loceted in
Vancouver in mid-1984 efter a picture of Stephene
a8ppeared on the television program Adem. The British
Columbien court, sfter e full hearing, chose to honor
the New York Stete jurisdiction end returned tha
children to me,

In the summer of 1986, I felt sefe sending the
children to Ms. LePorte's new home in Quebec beceuse
of the existing Cenadien and American cuetody orders
and the document gquaranteeing their return, However,
ingtaed of honoring these orders, the Montresl court
unilaterelly overturned the existing decrees end is
continuing to protect the abductor,

I am being denied free access to my children
despite the fect that tiie Montreal Crown Prosecutor
issued ¢ Pelony warrent for the abductor's arrest,
On September 11, 1986 o hearing in Montreel on
jurisdictional 1{ssues clearly determined that the
New vYork and British Columbian custody orders were
velid, that ms, LaPorte hed lied to the Quebsc court
when she obtained her interim custody order, that |
am @ good and conscientiovg parent, and that the
children were heppy living in New Yorks In gpite of
this, the Quebsc Judicial system.has clearly dscided
nat to recognize the constituted orders from respacted
Courts in other jurisdictions and is determined to
protect the abducting parent,

I have had ns free visitation with Stephane and
Genevieve since the abduction nor have they been eble
to visit their friends and family in Now York. This

pressure to force me to abandon My appeal and give up
all of my and my children's rigts in the American
courts,
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ACTIONS TAKEN/BUREAUCRATIC MORASS

Since my children were eshducted I heve mede
ell possible efforts to be reunited with them. This
includes numerous letters to the following officiels:
the Secretery of Stetc, the U.S. Attorney Generel, the
Governor of New York, the New York Attorney Generel,
the Menhetten District Attorney, meny U.S. Senstors
end Representetives, New York Stete Senetors end
Assenblymen end the Netional Center for Missing end
Exploited Children.

I asked them to urge the Cenedien suthorities,
more specifically the Attorneis Generel of Cenede end
of Quebec, to respect end recognize ixesting U.S.
court orders. [ received no help whetever from
the verious repressntatives of the U,S5. locel,
stete and federsl egencies. The state end locel
euthorities recommended I go to the Stete Department
end to the U,S, Attorney Generel. Although it would
seem to heve heen their responsibility, the Stete
Depertment wes unwilling to get fnvolved on the grounds
thet ey problem was e "domestic custody dispute.®

When I cealled the State Depertment I got the
following response: "You parents expect us to send
the U.S., Merines to Caneds to rescue your kids! If
your children are gone, it's up to you to try to get
them back.*

Although parental child abduction is e felony
under New York State law, getting the locel district
attorney to snforce this lew is quite another matter
end veries from district to district.

In my case the Manhattan District Attorney,
Robert Morganthau, refuses to heve his office get
involved in such cases. He psrceives these cases
as "domestic issues” and will not, allow his limited
budget to be “"wasted” on them, Thus I wes unable
to obtain a state felony warrant which I needaed in
nresr to get 8 federal fugitives warrent.

Several U.S. Senators and Representatives and
people at the National Center wrote numerous letters
on my behalf to Canadian authorities. The Canadian
federal authorities responded thet they cannot gst
involved in my case beceuse it is in the provincial
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Jurisdiction of Quebec. The provincisl suthorities
in turn ignored ell inquiries. I myself met with
the Deputy Solicitor Generel of Cenads but to no
avel 1.

However Cenadian officiels expressed great
intereet in furthering cloes cooperetion between
our two governments and faciliteting the return
of sbducted children. In fect, over the peet yeer
thare have been severel high level U.S./Cenedian
meetinge on the subject. Although my csee wae
preeented to the Canadians et one of these mestinge
nG ection hae been teken,

Then I and several other victimized psrente
founded s nationel organization called American
Children Held Hostsas (ACHH) whose purpoee *o to
Focus public end government attention on thie urgent
{seue.

Through ACHH I heave worked in cloee cooperstion
with Senator Alan Dixon erc hie dedicsted staff -
Ssrsh Peng in particulsr. In October 1987, through
Senstor Dixon, I was able to meet with high level
State Dspartment officials. I have gotten no respones.

I heve sttendec and been legelly represented at
numerous court heeringe both in New York end Montreel.
The New York State Supreme court hes issued numerous
injunctions end orders which the Montreel court hae
simply ignored,

THE HAGUE CONVENTION

The Hague Conventicn is yery specific in desling
with ceses such as mins, Arcicle 35 can be construed
to cover wrongful retention cases which began betore
the Convention took eriect bui which continued end
were ongoing after i%s antiy into Porce.

Under Article 17 the harboring state cannot
refuse to raturn the child solely on the basis of
e court order awarrd_n: custody to the alleged
wrongdoer by cne of ity own courte.
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CONCLUSION

As NBC-TV News rsported in march 1987,
“though Kellos clesrly hes New York State lew
on his sids, no governmental 8gency =- fedsrel,
state or Jocal -- hes besn willing to back him
or put pieusure on the Montreel courts -- not
the State Dspsrtment, not the governor, not the
attorney gsnsrsl, not sven the Manhattan district
attorneyi®

I have spent whatever moniss I had ancd heve
gone desply into debt in the process of trying
to regain Stephans and Genevieve. My career as a8
senicr cancer resssrchsr has been prectically
destroyed., My children have bsen completely
isoleted and cut off from their home, family
and frisnds since July 1986, This isolstion
is crusl and smotionally unhealthy for the children
and hes resulted in serious depression end anger.

I crave s return to normalecy. I want my
kide home. I went to help them desl with the
smotionsl scers caused by all thesn ssnssless
sbductions. I want to be sble to tell them thet
it can NEVER happen sgain With the passage of
the Hegus Convention sll of this will coms trus.

Gentlemen, I thank you.
O
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