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INTRODUCTION

On July 1, 1986, the Supreme Court in Aguilar v.
Felton held that the method most commonly employed by
Mriaeducational agencies to serve private
schoolchildren under the Chapter 1 program -- that of
public school teachers providing instructional services
on the premises of nonpublic sectarian schools -- was
unconstitutional.

The Chapter 1 program of the Education
Consolidation and Improvement Act is the largest Federal
elementary and secondary school aid program, distributing
over $3.6 billion to school districts to provide programs
to meet the needs of disadvantaged children. Since its
enactment as Title I of the Elementary and Secondary
Education Act in 1965, this legislation has required
school districts to make provision for serving children
in nonpublic schools.

The Felton decision, handed down just weeks before
the beginning of the school year, understandably posed
difficult logistical, legal, and practical problems for
public and private school officials around the country,
most of which were required to implement it at once in
their Chapter 1 program for the approaching school year.
This meant that school districts have been groping for
guidance about acceptable, workable ways to serve
nonpublic school children that comply with Felton and
with the Chapter 1 requirements.

The Committee comprehends the perplexing situation
facing school administrators and would like to do what is
possible to assist them. We understand that many
questions remain, and we appreciate that this year
represents a difficult period of transition. In order to
help provide some answers in this discussion, we asked
the Congressional Research Service of the Library of
Congress to prepare both a legal analysis of
constitutional guidelines for providing Chapter 1
services and another analysis of permissible uses of
funds under Chapter 1 and how these fit into
constitutional guidelines. In addition, we asked the
Department of Justice and the Department of Education to
comment on the legal analysis, so that school officials
would have the benefit of a set of opinions that have the
agreement of these Departments. All of these documents,
plus the Department of Education's Felton guidan"
document, appear in Part 1 of this print.

Part 2 approaches the situation from the practical
standpoint of describing what various school districts
are doing to comply with Felton in those situations that

IV)
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a'pear to be working. To gather this information, the
Subcommittee staff conducted a telephone survey of school
districts. We offer these findings in the hope that they
may benefit school districts where the arrangements are
still unsettled.

When twenty years of experience with the Chapter 1
program are rearranged within a few months, difficulties
are to be expected. We en'ourage the public and private
school officials to do their best to comply with the law
and continue offering quality services to disadvantaged
children in public and private schools.

Augustus F. Hawkins
Chairman
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CONSTITUTIONAL GUIDELINES FOR THE PROVISION OF SERVICES
UNDER CHAPTER I OF THE ECIA TO ELIGIBLE CHILDREN WHO

ATTEND PRIVATE SECTARIAN SCHOOLS

INTRODUCTION

I/

Chapter I of the "Education Consolidation and Improvement Act of 1981"

(ECIA) provides federal assistance to state and local education agencies to

meet the special educational needs of disadvantaged children. The program

since its inception in 1965 as Title I of the "Elementary and Secondary
2/

Education Act" has required that se-vices be provided to eligible children

attending both public and nonpublic schools, including nonpublic sectarian

schools. However, on July 1, 1985, the Supreme Court in Grand Rapids School

District v. Ball, 105 S.Ct. 3216 and Aguilar v. Felton, 105 S.Ct. 3232 held

the public subsidy of remedial and enrichment instructional services by pub-

lic school teachers on the premises of nonpublic sectarian schools to violate

the establishment of religion clause of the First Amendment. Because that

method of providing services to eligible private schoolchildren has been

the method most commonly employed by local educational agencies (LEAs) un, 3r

Chapter 1, the decisions have occasioned considerable uncertainty.

The purpose of this report is twofold. First, the report summarizes

the Grand Rapids and Aguilar decisions and briefly analyzes their scope.

1/ 20 U.S.C. 3801 et leg.

2/ P.L. 89-10, title 1 (April II, 1965); 79 Stat. 27.
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Second, the report itemizes the kinds of services that are authorized to

be or have in the past been provided to private schoolchildren under

Chapter 1 and in summary fashion indicates their constitutional status

in light of these and related Supreme Court decisions.

SUMMARY OF GRAND RAPIDS AND AGUILAR DECISIONS

At issue in Grand Rapids School District v. Ball, supra, were two programs

in which the local educational agency provided certain courses for private school

students, most of whom attended sectarian schools. In the first, denominated

the "Shared Time program, the LEA leased classroom space in private schools

and provided full time public teachers to give instruction in such supplemental

subjects as art, music, physical education, industrial arts, remedial and en-

richment math, and remedial and enrichment reading. The courses were integrated

into the curricula of the private schools and the program employed a "significant"

number of teachers who previously had been employed by those schools (approxi-

mately 10 percent). In the second program, denominated the "Community Education"

program, the LEA leased classroom space in the private schools and provided

part-time public teachers to direct an a-ray of extracurricular and enrichment

opportunities for the students attending those schools after the conclusion

of the -egular school day. Am;ng the courses offered were Arts and Crafts,

Home Economics, Spanish, Gymnastics, Yearbook Prodtction, Christmas Arts and

Crafts, Drama, Newspaper, Humanities, Chess, Model Building, and Nature

Appreciation. Virtually all of the teachers employed on a part-time bash

for the Community Education program were teachers employed by the private

schools during the regular school day. In both program* the LEA required

that tne classrooms used be free of religious symbols, and in both pro-

1 0
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grams the LEA provide of the nec r y supplies, materials, and equip-

ment. Student participants In the programs were invariably the students

3/
who otherwise were in attendance at a particular school.

In Aguilar, similarly, the program at issue involved the public sub-

sidy of supplemental courses taught by public teachers on the premises

of private schools, most of which were sectarian. The City of New York

provided such services as remedial reading, reading skills, remedial math,

English rs a second language, and guidance services to eligible children

attending private schools in the City. As in the Grand Rapids' Shared

Time program, these services were provided on the premise* of the sectarian

schools, the personnel involved in the services were full -tine employees

of the public school apnea, the materials and equipment used in the courses

were provided entirely by the public school system, and the classrooms used

were required to be free of religious symbols. In contrast to the Grand

Rapids program, however, the funds used to subsidise these services were

federal funds made available to the City under Chapter 1 of the ECIA.

In futher contrast the City explicitly instructed the personnel involved

in the prograa to avoid all involvement with religious activities conducted

3/ The Shared Time and Community Education programs were available at
both elementary and secondary private schools. However, by the time of the
appeal to the Supreme Court, only the Shared Time and Community Education
clause* at the elementary level and a remedial math Shared Time class at the
secondary level were still at issue.

I i
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within their schools and to keep contact with sectarian school personnel

to a minimum. In addition, the City set up a supervisory system which

Included unannounced visits by public school supervisors to the Chapter

I classes in the private schools.

4/
The Supreme Court held all of these programs unconstitutional as

violations of the establishment of religion clause of the First Amendment,

which provides that "Congress shall make no law respecting an establishment
5/

r religion . . . ." In both cases the Court analyzed the programs' consti-

tutionality using the tripartite test it first articulated in lemon v. Kurtz-

man, 403 U.S. 602, 612-13 (1971):

First, the statute must have a secular
legislative purpose; second, its principal
or primary effect must be one that neither
advances nor inhibits religion . . .; fi-
nally, the statute must not foster "an ex-
cessive government entanglement with reli-
gion." 6/

4/ The Court divided 5-4 on the constitutionality of the Shared Time
and Chapter 1 programs and 7-2 on the constitutionality of the Community
Education program.

5/ Though by its terms applicable only to the federal government, the
establishment clause has been held to he applicable to the states under the
due process clause of the Fourteenth Amendment--"

. . . nor shall any State
deprive any person of life, liberty, or property, without due process of
law . ." Everson v. Board of Education, 330 U.S. 1 (1047).

6/ To pass muster under this this test a government program must meet
every aspect.

12
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The secular purnoee requirement the Court found to be met in both cises.

But in Grand Rapids it held that the Shared Time and Comm,nity Education

programs had an impermissible primary effect of advancing religion, and

in Aguilar the Court held New York's Chapter 1 program to involve exces-

sive administrative entanglement between church and state.

In Grand Rapids the Court noteU that 40 of the 41 private schools

in which the Shared Time and Community Education programs operated were

:eligiously affiliated and that the trial court had found these schools

to be pervasively sectarian: "A, the religious schools here . . . . the

secular education those schools provide goes hand in hand with thr re-

ligious mission that is the only reason for the schools' existence." As

a result, the court held the two programs to impermissibly advance religion

in three different ways. "First," the Court said, "the teachers partici-

pating in the programs may become involved in intentionally or inadvertently

inculcating ;Irticular religious tenets or beliefs." The Court observed

that virtually all of the schools were pervasively religious, that all of the

part-time Community Education instructors and a significant portion of the

full-time Shared Time instructors were concurrently or formerly teachers

employed by the religious schools, and that the public school district

made no effort to monitor the consent of the courses as taught. Thus,

it held, there was a "substantial risk" that "teachers in such an atmosphere

may well subtly (or overtly) conform their instruction to the environment

ih which they teach, while students will perceive the instruction provided

in the context of the dominant/7 . eligious message of the institution, thus

reinforcing indoctrinating effect." Such government-financed indoctri-

13
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nation into the beliefs of a particular religious faith, the Court

said, is absolutely prohibited by the establishment clause.

Secondly, the Court found, the programs may provide a crucial sym-

bolic link uetween government and religion, thereby enlisting -- at least

In the eyes o impressionable youngsters -- the powers of government to

the spport of the religions denomination operating the school." Children

in Laeir formative years, it said, are unlikely to distinguish between the

publicly sponsored classes and the privately sponsored classes taught within

the same irstitution and thus are likely to perceive the programs as in-

volving government endorsement of each school's religion. Such a "symbolic

union of government and religion in one sectarian en erpris,," the ...uurt

held, 'is an impermissible effect under the Establishment Clause."

Finsliy, the Court held, the programs in effect subsidize the reli-

gious functions of the parochial schools by taking over a substantial portion

of their tz.sponsibility for teaching secular subjects." Though recognizing

that the subject: involved here were supplemental to the schools' regular

curricula, the Court asserted that the was no "principled basis" by which

it could distinguish between these courses and other secular subjects taught

in the schools. To pe-vit aid here, the Court held, would permit government

to "become the prime supporter of the religious school system" by gradually

taking over the entire secular curriculum of the religious schools.

Because it found the Shared Time and Community Education programs to

have an unconstitutional primary effect of promoting religion, the Court

in Grand Rapids did not address whether the programs precipitated excessive

entanglement between church and state. But that aspect of the constitutional

i 14
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test proved decisive in Aguilar. As in the Grand Rapids programs, most

of the private school children taking part in New York City's program

attended schools that had a "pervasively sectarian environment." New

York City argued, however, that unlike Grand Rapids it took specific

steps to be sure its Chapter 1 classes were free of religious content.

It instructed its personnel to avoid all involvement with religious

activities in the schools to which they were assigned; it directed them

to keep contact with private school personnel to a minimum; and, meet

important, it set up a supervisory system involving unannounced class

room visits by field personnel. These measures, the City said, gave

assurance that its Chapter I classes would not be used to inculcate

religion. But without passing on the primary effect question, the

Court sai' that very oyster. of monitoring the content of the Chapter

I classes within the sectarian schools excessively entangled church and

state, in violation of the establishment clause. Agents of the state,

the Court said, had to ",isit and inspect the religious school regularly,

alert for the subtle or overt presence of religious matter in title I

classes"; the religious schools had to accede to the determinations of

such agents as to what is and is not a religious symbol end thus off

limits in a Chapter 1 classroom; and public and private administrators

and teachers had to work closely togerher to make the program work. Such

"detailed monitoring and close administrative conta,,," the Court held,

vio'ated an underlying objective of the establishment clause "to prevent,

as far as possible, the intrusion of either (church or state) into the

precincts cf the other."

15
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The principle that church and state 'should not become too closely

entangled . . . in the administration of assistance,' the Court said,

is rooted in two concerns:

When the State becomes enmeshed with a given
denomination in matters of religious signi-
ficance, the freedom of religious belief of
those who are not adherents of that denomi-
nation suffers, even when the governmental
purpose underlying the involvement is lar-

gely secular. In addition, the freedom of

even the adherents of the denomination is
limited by the governmental intrusion into
sacred matters. "Mlle First Amendment
rests upon the premise that both religion
and government can hest work to achieve
their lofty aims if each is left free from
the other within its respective sphere."
105 S.Ct. at 3237, quoting McCollum v. Board
of Education, 333 U.S. 203, 212 (1948).

Thus, despite the "well-Intentioned" nature of the City's Chapter 1 program,

the Court held, it 1,41.1 constitutionally flawed by the "excessive entanglement

of church and state in (its) administration . . ."

SCOPE OF THE DECISIONS

Grand Rapids and Aguilar well illustrate the Scylla and Charybdis character

of the limits imposed on public aid to sectarian schools by the establishment

clause. If a governmental agency channels pub"'c aid directly to a sectarian

school and that aid is not by its nature or as the result of controls imposed

by the agency limited to secular use, the aid program -- as in Grand Rapids --

is likely to be found by the courts to have a primary effect of advancing reli

gion and thus to be unconstitutional. If, on the other hend, the agency im-

poses a strict monitoring system to be sure that the aid provided is not

used for religious purposes, the aid program -- as in Aguilar -- is likely

16
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to bet found to involve excessive entanglement between church and state

and also to be unconstitutional.

Roth Grand Rapids and Aguilar appear to reaffirm the implications

of 1 earlier Court decisions that direct public subsidy of most

instructionul and related services to children attending sectarian ele-

mentary and secondary schools is unconstitutional if the services are

provided on the premises of the sectarian schools but constitutional

when the services are provided off the premises of the sectarian schools.

In addition, the decisions appear to leave intact prior rulings holding

public subsidies of certain nutritional, diagnostic, health, and testing

services to such children to be constitutional even when provided on the

premises of the schools attended.

CONSTITUTIONAL STATUS OP PARTICULAR SERVICES

Neither the Chapter 1 statute nor its implementing regulations fur
7/

grants to LEAs 'peril; in concrete detail the services for which its

funds may be use,.. Instead, the statute mandates generally that grants

under it are to be used "to meet the special needs of educationally deprived

children" and it includes within that mandate "special educational services

and arrangements" fo ligible children who are enrolled in private elemen-
8/

tary and secondary schools. What can constitute Chapter 1 services,

in other words, depends in large measure on the resourcefulness of LEAs in

devising programs and projects appropriate to their circumstances.

7/ 34 C.P.R. Part 200.

8/ 20 U.S.C. 3801 and 3804(a), respectively.
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Nonetheless, Chapter 1 does list general categories of services

for which its funds can be used, and more specific illustrations can be

gleaned from seve al program evaluations that have been done of Title
9/

I Chapter I prcgrams. Secretary of Education William Bennett's

August 15, 1935, communication to state education agencies regarding the

implementatims of Aguilar contains a few additional examples of possible

Chapter 1 services to private school children.

The following list of possible Chapter 1 services to children attending

sectarian schools, in other words, does not purport to be exhaustive. The

intent is simply to provide some concrete guidance on the constitutional status

of services fundable under Chapter 1 that might be provided to eligible children

attending sectarian schools. It should also be noted that the indications of

constitutionality regarding the following services have no bearing on the pro-

vision of services to eligible children at private schools that are not per-

vasively sectarian. Where the schools involved are not religious in nature,

no constitutional question arises under the establishment clause regarding

the provision of Chapter 1 services.

9/ Wayne ,fiddle, Specialist in Education, Education and Public Welfare
Division, CRS, provided material assistance in identifying and compiling this
list of services. The program evaluations used in compiling this list
were as follows: National Institute of Education, "Compensatory Education
Services" (July 31, 1977); System Development Corp., "A Study of Compensatory
and Elementary Education: The Sustaining Effects Study' (Jan., 1983); Advanced
Technology, Inc., "Local Operation of Title I, ESEA 1976-1982: A Resource Book"
(June, 1983); and Elizabeth R. Reisner, The Use of Computers in Instruction
Supported under Chapter 1 of the Education Consolidation and Improvement Act"
(Sept., 1983).

18
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CHAPTER 1 SERVICES TO SECTARIAN CONSTITUTIONAL REQUIREMENTS
SCHOOLCHILDREN

Diagnostic testing for Chapter I

eligibility purposes
Can be done on the premises of sectarian
schools (Committee for Public Edu^mtion
v. Ragan, 444 U.S. 647 (19110))

Health services (physician, nursing, dental,
optometric)

Can be done on the premises of sectarian
schools (Walsall v. Walter, 433 U.S. 229
(1977))

Nutrition services Can be provided on the premises of sectarian
schools (Wolman, supra; Lemon v. Kurtzman,
403 U.S. T16771971); Meek v. Pirtenger, 421
U.S. 329 (1975))

Diagnostic speech and hearing services Can be provided on the premises of sectarian
schools (Wolman, supra)

Therapeutic speech and hearing services Hulot be provided st religiously neutral sites
off the premises of sectarian schools (Wolmln,
supra)

Guidance, counseling and therapeutic
psychological services

Must be provided st religiously neutral sites
off the premises of sectarian schools
(Wolman, supra; Aguilar. supra)

Instructional materials. supplies,
and equipment (including books, workbooks,
projectors, tape recorders, science
kits, etc.)

L

With the possible exception of textbooks,
cannot be provided for use in instructional
programs offered on the premises of sectarian

19
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CHAPTER 1 SERVICES TO SECTARIAN CONSTITUTIGNAL REOUIREMENTS
SCHOOLCHILDREN

(Cont.)

schools (Meek v. .'ttenger, 21 U.S. 329 (1976);
(Holman, supra; A -__Imr, supra; Grand Rapids,

sl1Wir 10/

Remedial and enrichment instruction

(1) by teachers and aides otherwise
employed by the sectarian schools

(2) by public teachers and aides

(3) via radio or television

(4) via computer

(5) via telephone

Not permitted (Lemon v. Kurtzman, supra; Grand
Rapids, supra)

Services must be provided at religiously neutral
sites off the premises of the sectarian schools,
such as public schools, leased facilities, or
mobile vans (Meek, supra; Grand Rapids, supra;
Aguilar, suprilr--

No Suprema Court decision directly on point

No Supreme Court decision directly on point

No Supreme Court decision directly on point

10/ The Court has repeatedly held the provision of instructional materials such as
workbooks, maps, globes, science kits, etc., to be unconstitutional when provided directly
to sectarian schools or to sectarian schoolchildren for use in the sectarian schools. Meek
v. Pittenger, 21 U.S. 329 (1976); Holman, supra; Aguilar, supra; Grand Rapids, supra. At
the sane time it has repeatedly upheld the loan of secular textbooks to sectarian school-
children for use in sectarian school classes. Board of Education v. Allen, 392 U.S. 326
(19615); Meek, supra; Nobler. supra. Grand Rapids and Aguilar both involved the provision
of instructional materials, including textbooks, for use in courses taught by public person-
nel on the premises of sectarian schools. In holding the programm unconstitutional, the Court
did not identify any elements which, If considered separately, might be constitutional. The
question, thus, se ms to be whether textbooks could be mad. available for use by sectarian
schoolchildren for Chapter : purposes apart from off - premises instructional services.

20
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CHAPTER 1 SERVICES TO SECTARIAN
SCHOOLCHILDREN

CONSTITUTIONAL REQUIRL::::ao

Transportation of eligible children to
Chapter 1 sites

Permitted (Everson v. Board of Education, 330
U.S. 1 (1947); Holston, supra)

Construction and renovation of facilities
used for Chapter 1 services

Must not involve sectarien facilities (Committee
for Public Education v. Nyquist, 413 u.1:776-
TiWir

David M. Ackerman
Legislative Attorney
American Law Division
January 7, 1986

21
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U S Department of Justice

Office of Legislative and IntergoNernmental Affairs

Offko of the Assistant AtIOMY Gown! Wathuwan D C 20330

February 18, 1986

Honorable Augustus F. Hawkins
Chairman
Subcommittee on Elementary, Secondary,

and Vocational Education
Committee on Education and Labor
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This responds to your letter of January 13, 1985)requesting
our comments on an opinion prepared by the Congressional Research
Service (CRS) on the permissible use of federal funds, under
Chapter 1 of the Education Consolidation and Improvement Act of
1981 (the Act), for activities benefiting private school
students. As the CRS opinion points out, the Act requires the
provision of federal assistance to state and local educational
agencies (LEAs) to -eet the needs of educationally deprived
children enrolled in private schools. However, Supreme Court
decisions interpreting the Establishment Clause of the First
Amendment have limited the manner in which such federal assis-
tance may be provided to sectarian private schools. Most re-
cently, the Court's decision last summer in Agplar v. Felton,

U.S. , 105 S. Ct. 3232 (1985), barred the use of federal
mounds to provide remedial, clinical and guidance services by
public school teachers on the premises of parochial schools.

The CRS opinion analyses the Court's holding in Aguilar, and
in another case decided at the same timer, Grand Rapids School
District v. Ball, _U.S._, 105 S. Ct. 3216. It concludes that
these two cases

appear to reaffirm the implicatioAs of several earlier
Court decisions that direct public subsidy of most
instructional and related services to children
attending sectarian elementary and secondary schools is
unconstitutional if the services are provided on the
presages of the sectarian schools but constitutional
when the services are provided off the premises of the
sectarian schools.

22
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CRS opinion at 9 (emphasis in original). In addition, the CRS
opinion concludes that he two decisions "appear to leave intact"
prior Supreme Court rulings upholding the provision of certain
nutritional, diagnosic, health, and testing services to parochial
school children, even when provided on the premises of parochial
schools.

In a second section, the CRS opinion purports to list, based
on the Supreme Court rulings discussed in its first section, the
kinds of Chapter 1 services that can be provided on parochial
school premises and the kinds of services that can only be pro-
vided at "religiously neutral sites off the premises of sectarian
schools ...." Included as a "service" are "instructional mate-
rials, supplies, and equipment." CRS opinion at 11-12.

Insofar as the discussion and legal conclusions of the CRS
opinion are confined to the "direct public subsidy" of Chapter
services to parochial schools, we have no reason to disagree with
them. Nor, generally, do we disagree with the distinctions it
draws between those Chapter 1 services that can constitutionally
be provided on the premises of parochial schools and those that
cannot. By "direct public subsidy" we mean the provision of
federal financial assistance, or goods .nd services purchased is
whole or in part with federal funds, directly to parochial
schools.

However, we think the CRS opinion does not give adequate
attention to the fact that the Supreme Court has upheld the
provision of certain goods and services directly to parochial
school children, even where it has refused to allow the provision
of these same goods and services through the auspices of the
parochial school. Thus, for example, it is miele"ding to state
categorically that, under the Court's precedents, instructional
materials "cannot be provided for use in instructi.nal programs
offered on the premises of sectarian schools." It is true that
the Court has refused to allow the prov.sion of secular inetru.-
tional materials to parochial schools for use by children an-
rolled there, Meek v. Pittenger, 421 U.S. 329 (1976); however, it
has upheld the provision of such materials directly to parochial
school children. Board of Education v. Allen, 392 U.S. 325
(1968). We think this point bears eaphairirig in the CRS opin-
ion, particularly in light of its recognition that "[w]hat can
constitute Chapter 1 services ... depends in large measure on the
rezourcefulness of LEAs in deviOng programs and projects appro-
priate to their circumstances." CkS opinion at 9. There appears
to us no reason why, under existing law, LEAs might not develop
programs whereby Chapter 1 goods and services could be channeled
directly to educationally deprived children enrolled in parochial
schools.

The point bears emphasis for another reason: legislation has
recently been introduced in both the House and Senate that would
authorize LEAs to issue "educational vouchers" to parents of

-2-
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children enrolled in private schools, or in public schools out-
side their home school attendance area, to defray the cost (in-
cluding tuition) of obtaining Chapter 1 services in such schools.
See H.R. 3821 and S. 1876. In effect, this legislation would
authorize the use of federal funds by parents of eligible chil-
dren to obtain for their children all of the Chapter 1 services
listed on pages 11 and 12 of the CRS opinion, on either the
premises of a private or public school. We believe that this
approach to funding the provision of Chapter 1 services by paro-
chial schools - which makes federal funds availably to such
schools "as a result of numerous, private choices" - is both
constitutionally sound and educationally wise, since it enhances
the achievement of educationally deprived children by expanding
opportunities for their parents t' choose schools that best meet
their needs. Ow=a this legislation has been passed, the opportu-
nity of an educationally deprived child to obtain Chapter 1
services will no longer be dependent upon the parents' choice of
which school he or she will attend. In short, with such legisla-
tion it will be possible to avoid the awkward and often artifi-
cial distinctions which plague this area of the law, and most
importantly, to achieve the Act's goal of providing compensatory
services to all educationally deprived children.

Sincerely,

John R. Bolton
Assistant Attorney General

1 Mueller v. Allen, 463 U.S. 388, 399 (1983).

-3-
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UNITED STATES DEPARTMENT OF EDUCATION
reSW MARY

JNI

Honorable Augustus ". Bawkin
Chairman
Committee on Education and Labor
Rouse of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This letter responds to your January 13, 1986 request for ay
comments on an opinion written by the American Law Division of
the Congressional Rusearch Service (CRS). This opinion
concerns the scope of permissible services under Chapter 1 of
the Education Consolidation vid Improvement Act of 1981
(Chapter 1) for children attending religiously-affiliated
private schools in light of the Supreme Court' decision in
Aguilar v. Felton. In that decision, the Supreme Court ruled
that Chapter 1 instructional services cannot be provided
within religiously-affiliated private schools.

I appreciate the opportunity to comment on this opinion. I

also have enclosed a copy of the Department's Guidance on the
Felton decision. I believe that this Guidance has been useful
to State and local educational agencies administering Chapter
1 programs, and I would suggest that this letter and the
Department's Guidance be published along with the CRS opinion.

I believe that the CRS opinion accurately summarizes the
Supreme Court's decisions in Aguilar v. Felton and its
companion case, School District of Grand Rapids v. Ball. As
the Supreme Court has recognized, however, the implications of
one decision under the Establishment Clause are not always
clear for other cases presenting different facts and
circumstances. For that reason, I have cautioned State and
local officials against extending the Felton decision beyond
the circumstances clearly addressed byTEUcase. In light of
the unsettled state of the law in this area, it would be
presumptuous to interpret the Felton decision as prohibiting
on-premises services to privati-iaBol children in all other
Federal programs, or as prohibiting funds under Chapter 2 of
the Education Consolidation and Improvement Act of 1981 from

400 MARYLAND AYE SW WASHINGTON DC 20202
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Page 2 - Honorable Augustus F. Hawkins

being used for equipment and supplies placed on private school
premises. It therefore warrants emphasis that, in attempting
to describe the implications of A uilar v. Felton, the CRS
opinion deals with Chapter 1 and only Chapter 1.

With regard to the discussion of Chapter 1, there are a few
instances where the Department's guidance may vary somewhat in
emphasis or detail from she CRS opinion. Specifically -

(1) The CRS opinion correctly indicates that Chapter 1
instructional services cannot be provided within religiously-
affiliated private schools. The opinion also notes that
certain noninstructional services can be provided within
these schools. In this regard, the Department has indicated
in its Guidance that the Supreme Court has distinguished the
role of a diagnostician from that of a teacher or counselor;
nence, the Department has taken the position that on-premises
testing for the purpose of selecting Chapter 1 students is not
prohibited by Felton.

(2) The CRS opinion also states that Isilith the
possible exception of textboose, (instructional materials,
supplies and equipment] cannot be provided for use in
instructional programs offered on the premises of sectarian
schools. The Department's Guidanra (at page 7) indicates,
however, that a private school child may take into the private
sch)ol Chapter 1 instructional materials for his or her own
use as part of the child's Chapter 1 program.

(3) In determining that Chapter 1 ...ervices must be
provided at religiously neutral sites such as public schools,
leased facilities, or mobile vans, we were pleased to see that
the CRS opinion does not attempt specifically to define a
religiously neutral aite or to provide an exhaustive catalogue
of the spectrum of arrangements that may qualify as neutral
sites. Because school districts .ftcn face complicated and
varying factual situat.ans as they struggle to implement the
Felton decision, we believe that technical assistance on a
case=5y-case basis may be more helpful to them than broad
generalization. The Department stands ready to provide such
assistance.

(4) The CRS opinion correctly points out that there are
no Supreme Court decisions directly dealing with certain
methods of delivering Chapter 1 services to private school
children (radio or television, computers, and telephones).
The constitutionality of these types of services may differ
depending on the particular facts and circumetances of each
situation.

26
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Page 3 - Honorable Augu'tus F. Hawkins

(5) Finally, I suggest that the CRS opinion be read in
conjunction with CRS' helpful analysis of our current voucher
legislation.

In previous communications with State and local officials, I
have emphasised that the Supreme Court's decision in Felton
did not strike down the statutory requirement that ChiFEE1
services must be provided on an equitable basis to eligible
children attending private schools. Although the Supreme
Court's decision sakes the provision of equitable services for
these children significantly more difficult, State And local
educational agencies must continue to adhere to this statutory
requirement.

I hope that these comments are useful in clarifyin; the scope
of permissible Chapter 1 services for children attending
religiously-affiliated private schools. If I can be of
further assistance, please let me know.

Enclosure

Sincerely,

7
coneWilli (mile t
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1. Westlake Way Chapter 1 isetraatieeal services be provided to private

e dema solidest. is the premises of religiously-affilisted private schools?

Is. Is Aguilar v. Feltos, the Supreme Court held that Chapter 1

lastroctlasal services turf sot be provided ea the premises 0 religiously-

affiliated private schools. Instructional services for those children most

be provided at sites that Sr. neither "physically sot alecationally

identified with the !tactless of the private school.' see Velem v. Walter,

33 V.S. 22f, 24i-47 (1177).

1. Ossetian: Are Chrpter 1 progress om sonreligious private school Frandsen

affected by the Aguilar v. Felton decision?

Answer: No.

3. Question: Does the term "teacher" es used in Aguilar v. Felton include other

public school personnel?

Answer: Ms second circuit opinion affirmed by the Supreme Court in

Aguilar v. Felton forbade 'the use of fedora funds to send public

school teachers an.: other professionals into religious schools to carry

on instruction, remedial or *thermion, or to provide clinical and guidacce

services." lowever, the Supreme Court in an earlier case, Uhlman v. Walter,

distinguished the role of the diagnostician from that of the teacher or

counselor with regard to services in the private school. We view testing

to select children as pert of diagnosis; hence, on-premises testing for

student selection is nor prohibited under Aguilar.

-1-

3 0



26

. (emetics: If a local **teatime agency's (LEA) applicatioc does not provide

for equitable services t) private school children, may a State educational

agency (Sid) approve its

ASOMOTI No. furthermore, the LEA has oo authority to expend funds until

the NE" ',wove' the applicatios.

S. Question' Now are services to private school children to be monitored by

the LEA sad SW

dower: The LEA and the SEA lost monitor services for private school

students is the -go may they monitor services to public school children.

In oddities, tt i SBA suet assure that equitable services are provided to

private school students.

6. Question: Can private school students receive 'entices in public schools

or at neutral situ during regular school hourst before or after school

or on weekend'?

Ammer. yes. These options are all available, but the services most be

equitable to services provided public school children.

7. Questions Can private schNol children receive Chapter 1 services in the

private school Wore or after rwlar school hours or on weekends?

Messrs ft.

3 1
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9. Questions Can private school children receive services with public school

childres in a summer school program?

Answers Tee, but services must be equitable to those provided public school

children. To provide only summer activity for privets school children,

while serving public school children during both the regular term and

summer, would not be equitable.

9. Questions Where may summer school services be provided?

Answers At any site allowable during the regular school year.

10. Questions Mae the LEA and SL responsibility for providing services on

an equitable basis to eligible private school children been changed?

Answer: Jo, it was not changed by the Court's decision.

11. Questions Who is rew.ronsible for planning end implementing the Chapter 1

program for private school children?

Ao LEA must plan to provide Chapter 1 services to private school

children in consultation with private school officials.' However, the

decision as to what to propose in its application rests with the LEA

and the decision as to what to approve rests with the SEA.

-3-
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12. pasties: last criteria should an LIU sad Sit consider to determine

equitsbillityt

daemon Brat of all. the public and privets school childree seat be

coesidered as participating is the some project, net differeet projects--

for which those child:ea. all at c:,tais grade levels, are selected on

the basis of similar seamss of educatioaal seed. The 'equity' of

services for private school children cas be assessed only by comparing

those service, to thee* provided for public school children. The services

ley be estaidered equitable if

a. The LEA arouses, addresees, and evaluates the private school

children's specific mods and their educational progress oe the

ease basis se public school children.

b. the Mk provides, iu the aggregate, about the same amount of

illstructional ties and Escorial. for each private school child as

compared with each public school chill.

c. The instructioeal services cost about the same. Sectioe 557(a) of

Chapter 1 of ',CIA requires 'equal' expenditures for private sod

public school students. Thus, the coot per eligible child must be

cosi/dared in determining equitability. layover. cost is not the

sole mesas of determining

-4-
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d. lb@ private school child has as opportunity to participate

equitable to the opportunity of a public school child. In on.

school district the opportunity may be at another site during

the school day. In another, it may be outside of regular school

hours. Any alternative must be evaluatod in the light of local

conditions. Other factors should be considered, including the

level of educational service, the age of the children to be

served, the time lost in travel, availability of transportation,

distance, weather, supervision, safety, and the opportunity for

and the rats of participation.

13. Question: May an LTA revise its props& for public school students et,

that it is equitable with that for privets school stLdents?

Answer: Yes. In some cases it say be ascessary to adjust the manner

in which ...micas are provided to public school students

14. Question: Pay Chapter 1 pay for the rental of facilities, tha cost of

arranging for such space, the costs of transporting private school

pupils, or the costs of misspeaks private school pupils from homy

to the Chapter 1 service:0

Answer: All of the above are allowable Chapter 1 costs.

-5-

3



30

13. Questioat If providing off-praises services requires additional costs,

such es those for transportation, apace, or administration, do they come

from the IAA' whole Chapter 1 allocation or from that part of the LL's

Chapter 1 allocates which would normally go to serve private school students?

Answer: these additional costs would come from the LIU's whole allocation,

so that Chapter 1 instructional services may be provided on an equitable

beais to both public and private school children.

16. Question: Where an LEA provides Chapter 1 serviced to nonpublic school

children in the public schools, may the LL charge Chapter 1 a reasonable

amount for the apace used? Sow are such costs allocated?

Answer: Tea. Seasonable and necessary costs for public school space for

the instruction of nonpublic school students are allowable. Reasonable

and necasaary costs are those in excess of what the LL you'd incur in

the absence,of Chapter 1. For exempla, the cost of a classroom 10

building already in use would not be an excess cost. Special costs

incurred in preparing and maintaining it for occupancy by Chapter 1

would be allowable.

Any such costs would be considered aainistrative and would come fres' the

LL's whole Chapter 1 allocation--not the portion which is for instructional

services to private school children.

-A-
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11. Question: May private school child take onto private school

premises Chapter 1 instructional materials for his or her use as

part of the child's Chapter 1 program?

Answer: Yes.

18. Question: Can a neutral third-party contractor provide instructional services

on the premises of a religiously-affiliated private school?

Answer: No.

19. Question: On what basis can bypass be requested?

Answer: Section 557(b) of the Chapter 1 and Section 200.80 of the

regulations state that if an LEA is prohibited by law from providing or the

Secretary determines that the LEA has substantially failed to provide

Chapter 1 services to private school children, he can valve the requirement

of the LEA and, instead, arrange for the provision of such services. A

representative of s private school child can register a complaint with

the Department that an LEA has substantially failed to provide Chapter 1

services; an LEA or SEA can voluntarily notify the Department the the

LEA is prohibited from or unable to provide such services; or the Departmect

through its monitoring function can determine that an LEA failed to provide

service..

-7-
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20. !Maas It private wheel seasider the Chepter 1 program

grieved by the BSA a bs inequitable. What cos they del

MEW- They soy ceeplata is the LSA. If as satisfactory sales le takes,

they any eseplala to the SSA. If still se satisfactory action is takes,

they may complete to the Secretary. If appropriate. the Secretary takes

the steps seesaw, to lavehe a bypass.

21. Opestiows Oat are the steps leadiag to a Chapter 1 bypass?

Mowers After a easplaist is received by the Secretary sad as investigation

finds that es ISA has embetastially failed to provide services as as

equitable baste to private school (*Wires. the Secretary lofting the

Lib mod Sid that a bypass will be imsehed. !be somber of sebeegaest

steps sod earest of ties useassery to provide services with a bypass

yards eaeordieg to the =teat to which as ILA or IBA wishes to appeal.

She ;peel/insteps are to be fogad is Beetles 557(b) of Chapter 1

toed is faceless 200.20-15 of the rigulatioss.

22. Question,* 'bore do fogs for a bypass cams from?

Answer: Nuts are deducted from the allocation of the LIA. Is computing

the roast to he deducted. administrative costs. for both the public and

private school programs, are calculated and deducted from the allocation.

barinieg feeds are allocated for public and private school children to

ensure that educational services are equitable. Any lnetaased administrative

coots attributable to the bypass. therefore. are shared yy both the public

sod private school children. The Deparenmet will assure that service's

.re .resided in the moot cost Otactiva sooner.

-a-
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23. Couches' Oil Aguilar v. !altos specifically forbid lastructieeal

earldom provided to cbildrta is seglected or dolisquest lastitutioce

operated by religious groups?

&suers go. ifs Court did sot address the unique cirdostancas involved

is write; thildrea in **gloated or delinquent lastitatioss.

-V-
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Congressional Research Service

The Library of Congress

January 29, 1986

To House Subcomm4ttee on Elementary, Secondary, and Vocational
Education

Attention. Nancy Kober

FROM Wayne Riddle

Specialist in Education
Education and Public Welfare Division

SUBJECT Generally Permissable Uses Of Federal Assistance
Under The Basic Grant Program Of Chapter 1, Education
Consolidation And Improvement Act (ECIA)

In response to your request of January 22, 1986, we have prepared a brief

and not necessarily exhaustive listing of types of educational and related

activities that generally are authorized uses of funds received by local educa-

tional agencies (LEA.) under ECIA chapter 1 in pr.paring this list, no

account was taken of the p rticular legal/Constitutional constraints that are

or may be placed on chapter 1 services provided to private school pupils,

especially those attending sectarian schools Thus, some of the activities

listed below may be authorized for public school pupils but not for the provi-

sion of services to private, sectarian school pupils The activities are

listed by the source of the information--eithe the program legislation and

related program administration documents, or program rtudies/evaluations

Please note that in certain States or LEAS, State/local regulations or policies

may further -.strict the authorized uses of chapter 1 funds

3it
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This list is provided in orcsr to elaborate upon the general categories of

chapter 1 services outlined in the CRS paper, 'Constitutional Guidelines For

The Provision Of Services Under Chapter 1 Of The ECIA To Eligible Children Who

Attend Private Sectarian Schools.' by David Ackerman (Jan 7, 1966) These

general categories are repeated at the beginning of the list below, as Pert I.

This is followed by the more detailed list of chapter I activities mentioned in

program legislation, regulations, or evaluations as Part II. After each of the

activities is listed the numbers corresponding to general categories in the

first list under which the specific activities may fall. For example. if

category number 3 iu the first list is 'health services," then the specific

activity of 'medical/dental services' in the second list will be followed by a

"(3) Since both the general categories and the specific activities are not

mutually exclusive, several categories will be related to multiple activities,

and .".n some activities to multiple categories

Ikmartutubuirad that the listing of general categories of chapter 1

services is as detailed u allowed or approp,:iate given the refuge and specific-

Icy of court precedents The more detailed activities listing below is 2n17 a

'cross-walk' between those categories and the variety of chapter 1 activities

identified in the source docusents. Because the courts have not considered

cases based upon these detailed activities, there can be 02 implication that

these specific activities are or are not alloyed under Constitutional guica-

lines Also note that the selection of categories that correspond to specific

activities is inherently somewhat arbitrary, especially given the vagueness of

some of the terminology.

This listing of activities (pert II) is limited to concrete types of

;7±,,...0 .1.. Umwr mran4f4eallr nantfnnaA In thn

source documents. Since neither ECIA chapter 1 nor its predecessor program.
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Elementary and Secondary Education Act (ESEA) title I, were prescriptive in

terms of the substance, curriculum
or ,-..cructional approaches of their LEA

programs, legislation and regulations provide relatively few details regarding

specific activities for which funds coulc be used Evaluations or studies of

actual activities undertaken by LEAs using chapter 1/title I funds are much

more helpful in this regard. Not listed are more general statements regarding

the auttorized uses of funds or general limitations on fund use (e g , selec-

tion of target school attendance areas, eligible
pupils, limitations to excess

costs of serving educationally disadvantaged pupils, etc ) that do not describe

specific, concrete objects of expenditure

It has been attempted to sake this list of activities (part II) as dis-

crete and detailed as possible within the limitations of the inforsation pro-

vided by the source documents.
In some cases, the terms used to describe

activities or services may be aoeawhat vague, in these, as in all, cases the

terminology used is that found in the source document

41
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IS THE PAPER BY DAVID Acgraligg 1/

1. Diagncatic testing for chapter 1 eligibility purposes

2. Health services (physician, nursing, dental, optometric)

3 Nutrition services

4 Diagnostic speech and hearing services

5 Therapeutic speech and hearing services

6 Guidance, counseling, and therapeutic psychological ser-
vices

7 Instructional materials, supplies, anc equipment (including
books, workbooks, projectors, tape recorders, science kits.
e tc )

8 Remedial and enrichment instruction

a by teachers and aides otherwise employed by
sectarian schools

b by public teachers and aides

c. via radio or television

d via computer

e via telephone

9 Transportation of eligible ch.ldrra to chapter 1 sites

10 Coaatruction and renovation of facilities used for
chapter 1 services

1/ U.S. Library of Congress. Congressional Research Service. Constitu-

tional Guidelines For The Provision Of Services Under Chapter 1 Of The !CIA To
Eligible Children Who Attend Private Sectarian Schools. Typed report, by David

N Ackerman, Jan. 7, 1986. Washington, 1986.
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PART II SPECIFIC- DETAILED CHAPTER 1 ACTIVITIES EXPLICITLY
IDENTIFIED IN LEGISLATION. REGULATIONS. OR rfALUATIONS

A 6ctivities Expressly Authorized in ECU Chapto_ral_cal
(Authorizing Leaislation)

(Sec 555(c))

1 Payment of the regular salaries of teachers and teacher
aides (8a, 8b)

2 Acquisition of instructional equipment (7, 8c, 8d, 8e) 2/

3 Acquisition of instructional materials (7, 8c, 8d, 8e)

4 Payment of the salaries of guidance and counseling person-
nel (6)

5 Payment of salary bonuses to t ers (8a, 8b)

6 Training of teachers and teacher a,..es (8a, 8b)

2/ In ECIA chapter 3, sec 595(9), "equipment" is defined as including
"machinery, utilities, and building equipment and any necessary enclosure or
structure to house them, and includes all other items necessary for the func-
tioning of particular facility as facility for the provision of educational
services, including items such as instructional equipment and necessary furni-
ture, printed, published, and audio-visual instructional materials, and books,
periodicals, documents, and other related materials." Federal regula0ons for
chapter 1 (34 CFR 200.74) state that in the case of equipment and suppli,4
provided for services to private school pupils, a public agency "must keep
title to and exercise continuing administrative control of all" such equipment
and supplies, and that they can 'be removed from the private school without
remodeling the private school facility

43
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7. Construction 1/ of school facilities A/ 'where necessary"

(10)

8 Program planning (na) 1/

9. Program evaluation (na)

10 "(01ther expenditures authorized under title I of the

Elementary and Secondary Education Act (ESEA] as in effect

September 30, 1982" (See section 8, below)

(Sec 556(d)(9))

11 "(Al project designed to upgrade the entire educational
program in [that] school' if at least 75 percent of the
enrolled pupils a:e from low-income families fi./ (1-10)

(Sec 557)

12 Educational radio and television (7, 8c)

13 Dual enrollment (1-9)

14 Mobile educational services (1-8)

15 Mobile educational equipment (7)

16 Administrative and other costs of providing services to
pupils attending private schools via third-party organiza-
tions (by-pass arrangements) (na)

2/ In ECIA chapter 3, sec. 595(a)(8). "construction" is defined as includ-
ing "the preparation of drawings and specifications for school facilities;
erecting, building, acquiring, altering, remodeling, improving, or extending
school facilities, and the inspection and supervision of the construction of

school facilities. Federal regulations for chapter 1 (34 CFR 200.75) state

that no "funds may be used for repairs, minor remodelling, or construction of
private school facilities."

A/ In ECIA chapter 3, sec 595(a)(10), 'school facilities' are defined as

including "classrooms and related facilities (including initial equipment) for
free public education and interests in land (including site, grading, and
improvements) on which such facilities are conattucted, except that such term
does not include those gymnasiums and similar facilities intenied primarily for
exhibitions for which admission is to be charged to the general public
Federal regulations for chapter 1 (34 CFR 200 75) state that no "funds may be

used for repairs, minor remodelling, or construction of private school facilities "

$/ There is no category in the initial listing that corresponds to this

activity

A/ See sec 133(4) of ESEA title I, except paragraph 4
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E. Astivities Not Listed Above. Which Are Expressly Authorized Undet
21,t1s 1. ESEA As In Effect On September 30 1982
(see item 10 above)

(Sec 126(0(2))

C

17 Health, social, or nutrition services k2, 3, 4, 5, 6)
(Sec 134)

18 Non-ins.ructional duties for teachers and other personnel
whose salaries are paid by chapter 1 funds (na)

Chanter 1 Program Regulations
(34 (..7R Parts 200 and 204)

*None

D Activities Not Listed Above. Which Are Specifically Mentioned Ip
Chimer 1 Nonregulatozy Guidance. Released by the Department of
Isaratignlnlsate12141

19 Under "allowable costs' (p 13-14), it Is stated that while
the regulations in 34 CFR Part 74 (Administration of

Grants) are not applicable to ECIA programs, they .ay be
used as guidance am what cost. are allowable. The regu-
lations in 34 CFR Part 74 offer detailed guidance primarily
with respect to the calculation of indirect, or overhead,
costs that grantees may charge against Federal assistance
programs. All of these indirect costs may be considered to
be included in the category of administrative expenses
(na)

4 5



41

CES-1

F.

20. Services on religiously - affiliated private school premises

(1-8)

21. Services on the premises of non-religious private schools

(1-8)

22 Pupil testing and diagnosis (1)

23 Services on neutral sites (i.e., neither public school nor
religiously-affiliated privete school premises) (14)

24. Service,- after regular school Muni (1-6)

25. Services on meskends (1-6)

26. Summer school programs (1-8)

27 Rental of facilities (1-6)

26 Pupil transportation (9:

4,

linduEntiltlaL91110LLbstrarL.

The reports used were 'Compensatory Education Services' by the National

Institute of [duration (KIE), July 31, 1977, 'A Study Of Compensatory And

Elementary Education: The Sustaining Effects Study' (SZS) by the System Devel-

opment Corp.. January 1963, 'Local Operation of title I. ESEA 1976-1962: A

Resource Be by Advanced Technology, Inc. as part of the District Practices

Study (DPS), June 1963, and The Use Of Computers In Instruction Supported

Under Chapter 1 Of The Education Consolidation And Impramvoent Act" by

Elizabeth E Reimer of Policy Studies Associates, Inc. (PSA), September 1963

The first of these studies (taken chronologically) in Which an educational

activity is mentioned is indicated below Please note that some of this.

4
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activities may not be permissable under chapter 1, they are :hilted here to

provide information on program activities from such evaluations, and because of

the general lack of such evaluations thus far for chapter 1. Further, continu-

ity between the services provided under ECIA chapter 1 and ISE& title I may be

assumed in most cases, as has been reported in recent study, "State And Local

Response To Chapter 1 Of The Iducaeon Consolidation And Improvement Act,

1981, by Milbrey V. McLaughlin, et al.

29. Remedial reading (NIE) (7, 8a-e)

30. Mathematics (N1E) (7, 8 -e)

31. Preschool/Kindergarten readiness activities (NIE) (1.10)

32. Language arts/communiction skills (NIE) (7, Ea-e:

33. English as second language (NIE) (7, 8a-e)

34. 'General enrichment (NIE) (7, 8a-e)

35 Special education/learning disabilities (NIE) (2, 4, 5, 6,
7, 8a-e)

36 Music or art (NA) (7, 8a-e)

37. Special instructional programs for dropouts (NIE) '6, 7,

8a-e)

38 Social/cultural studies (NIT) (7, 8a -a)

39. Health/nutrition (NIE) (2, 3)

40 Science (NIE) (7, 8a-e)

41 Industrial arts/home economics (NIE) (7, 8a-e)

42 Salaries of instructional specialists (e g., special read-
ing teachers) (NIE) (4, 5, 8s, 8b)

43 Activities in pupils' regular classrooms (NIE) (1, 4, 5, 6,
7, 8a-e)

44. Activities in pull-out settings (NIE) (1, 2, 3, 4, 5, 6, 7,
8a-e, 9)
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45 Auxiliary services

--Rasource centers (MMS) (7, Ild)

--Libraries (PIE) (7, 8d)

--Medical/dental services (MIS) (2)

--Psychiatric and diagnostic services (11111) (2, 6)

--Transportation (NIP (9)

--Food (NIP (3)

--Speech and hearing therapy (SIP (5)

"Social work' (MIS) (na)

--Counseling (MIS) (6)

--'Community services' (MIE) (cut)

"Student body activities' (PIE) (na)

--Clothing (MIS) (na)

-- 'Attendance services' (PIE) (Eta)

46. Panetta' involvement sctivities (HS) (na)

47 Salaries and equipment for ISA chapter 1 coordinator and

other administrative staff (DPS) (na)

48 Personnel benefits other than salaries (DPS) (1, 2, 3, 4,

5, 6, 8a, Sb, 9)

49 Vocational education (DP'S) (7, 8a-e)

50. Microcomputer hardware (PEA) (7, 8d)

51 Microcomputer instructional software (PSA) (7, 8d)

48
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o o to
1/ tallinz

Private School Pupils Without Violating A State Attorney General
Decision Similar To The Supreme Court' &culler Decision.

52 Instruction via telephone (7, 8b, 8e)

53. Instruction via closed circuit television (7, 8b, 8c)

H Additional Relatively New Fora Of Educational Technolostjhough
Which Chapter 1 Services Night Bs Provided. Nov Or In The Near Fu-
ture. But The Use Of Which In Chapter 1 Has Not Bean Documented.

54 Transmission of information or instructional software
between computers via telephone lines (7, 8d, Be)

55 Instruction via videocassette tap. recordings (7, 8c)

56 Compact laser disk-based computer hardware and software for
information retrieval or 'interactive' instruction (7, 8d)

We hope that you find this information to be of assistance

1/ A Decade Of Experimentation How Wisconsin Serves Parochial Children

Without Teacher Assignment Education Times July 15, 1985 p 1-2
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CASE STUDIES OF COMPLIANCE WITH THE FELTON DECISION

I. INTRODUCTION

In January and February of this year, the Subcommittee
staff conducted a telephone survey of local educational agency
and private school officials around the country. Through this
survey, we sought to locate districts that had worked out
satisfactory arrangements to serve nonpublic school children
under Chapter 1 in compliance with the Aguilar v. Felton
decision. We found several such school districts, in diverse
settings, where it appeared nonpublic school chiIr41 were
being adequately served under Chapter 1 through a variety of
interesting arrangements. This report shares some examples of
our findings, which might be of particular benefit to those
local educational agencies where the means for serving private
schools are still unsettled.

It is important to keep in mind that school districts
faced a difficult situation when the Felton decision was
announced in July. With few exceptions, LEAs had to comply at
once, for the school year that was to begin in a few weeks.
The descriptions that follow are not intended to suggest that
these are the only acceptable practices or necessarily the best
for a particular situation. There are many other possible
solutions that we were not able to cover in the time available
for our telephone survey. Also, we have not commented on the
constitutionality or legality of any particular means described
below, because only a court can ultimately decide those issues.
However, we are highlighting those agencies where school
officials have made good faith efforts to deal with trying
circumstances. We have not included the names of the school
districts to enst.re the confidentiality of our respondents.

CAS" STUDIES

A. Large school districts (over 25,000 total enrollment)

1. North Central

For the past several years, a large urban district
in the North Central region has served nonpublic
schoolchildren with computers, telephones, and summer
camps, because the State constitution prohibits services
on religious school premises. This LEA serves 900
parochial school students in 9 elementary and 4 high
schools through an arrangement that has developed into an
effective means of improving student achievement.

The vast majority of the nonpublic students are
served through the computer-assisted instructional
program. The LEA has contracted with an educational
curriculum corporation to provide the curriculum and
technical staff. The equipment was purchased by the LEA.

(47)
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Although the upfront expense was higher, the program has
been operated at an average cost of $125 per pupil per
year. Terminals are placed in labs in the private
schools and are hooked up to a central computer in the
public schools. The programs are stored in the mainframe
computer.

Most schools have 4 to 8 terminals and can serve
about 10 students per terminal. Chapter 1 students
receive 10 minute units of supplemental, individualized
drill and practice in reading, language arts, and/or
math. Students complete two units during each daily
sessior. According to one high school principal, the
students attend the lab during study time, so they do not
miss class time. Volunteers in the private schools --
librarians, retired clergy, paraprofessionals, or
teachers -- generally monitor the sessions. Parochial
school staff receive training from the corporation.

Public school teachers monitor the students'
progress, make sure the program complies with Chapter 1
guidelines in such areas as student eligibility, and
visit the sites on a regular basis. The public school
supervisors can also monitor the activity from the
mainframe computers located in public school facilities.
The parochial school classroom teachers receive progress
reports on the Chapter 1 students.

Private school personnel expressed satisfaction
with the arrangement. One principal called it an
"excellent program" and reported that her students are
achieving good results on post-testing and are more
enthusiastic than before. This principal observed that
the computers have made Chapter 1 more "prestigious', to
the point that other students envy the Chapter 1
students. The public school coordinator felt that the
computerized program has made it easier to fit Chapter 1
into the regular school schedule. The coordinator also
noted that the project is very cost effective, yielding
better results than projects that cost many times more
per pupil. The public schools are now using computerized
instruction in 35 public school buildings.

The LEA also offers two other Chapter 1 programs
to nonpublic schools. The first is a telephone network
located in smaller schools that are not in the computer
program. Three days a week the students receive their
lessons from a teacher by telephone, using the curriculum
packets provided by the Chapter 1 teacher. Pour
locations with 50 students are served in this way. The
LEA also runs a special summer "day camp" for about 300
parochial students. Priority is given to those who are
not in Chapter 1 during the regular school year,
especially those who attend schools with only 3 or 4
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eligible children. Children learn reading and math
through nature and other special studies.

2. Far West

An urban district in a Pacific state has put
together a combination of neutral sites, public school
classrooms, and computers to serve four nonpublic schools
(one fewer than last year). The nonpublic school program
became operational at the beginning of the second
semester in January.

Students from one school are walking to a public
school one and one-half blocks away. A part-time teacher
serves the nonpublic students at this site. The private
school personnel walk the children partway and are met by
the public school staff, who walk them the rest of the
way.

Students from a second school are receiving
Chapter 1 services in a house across the street in which
the LEA is renting a bedroom for $180 per month plus
insurance. The principal chose the site, whose owner was
known to her. A teacher and an aide work two and
one-half days a week at this site with groups of about
eight children. According to the principal, it takes
about a minute for th children to walk across a rather
quiet street. A group of older children and a group of
younger children go over together, so the older ones can
help the younger ones across the street. Even so, the
program has lost 10 children whose parents do not want
them to cross the street. Once the program has been
operating longer, the principal intends to contact these
parents to encourage them to allow the children to
participate.

Although the room met all codes, the private
school personnel painted it and put a separate lock on
it. Furniture was provided by the school district. The
LEA has assumed responsibility for anything stolen from
the room. The principal said she is 'real happy with our
situation.'

The remaining two schools have a computerized
instructional program, in which the LEA controls the
curriculum, tests students, and monitors the program's
operation. The system involves 'dumb' terminals which
are connected to the mainframe over telephone lines and
cannot be programmed by tne private schools. Some
telephone and electrical work was necessary to install
the computers. The LEA is contracting with a private
company for the software.

The private school computer labs are supervised by
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private school volunteers. The public school computer
center to which the terminals are connected is supervised
by a teacher and an aide, an increase of 30% in the
full-time equivalent certified staff serving the two
schools last year.

According to the local coordinator, the computer
equipment and software is expected to cost $65,000 over
two years. In addition, the LEA is paying the salaries
of the teacher and aide at the computer center.
Altogether, the program will cost less than the $66,700
spent for staff for those schools last year. However,
there are fewer eligible children in the program this
year because tust scores in one school went up. The LEA
also saved through the donated time of public and private
school personnel doing the necessary electrical work in
their respective buildings.

The coordinator stated that since the program has
been operational, he has received positive fee"ack from
the private schools. He attributes the success the
arrangements to the 'fine working relationship' '..he
district has had with the nonpublic schools. nonpublic
school principal concurred that the LEA had been very
cooperative in tving to meet the needs of her school,
although she felt the State department of education had
not been cooperative.

3. Midwest

A ridwestern urban district with an enrollment of
over 50,000 is using mobile vans to serve the 5 private
schools that participated in Chapter 1 last var.
BecaLse a State- funded program of auxiliary ser.1ces rt,
private schoolchildren has been conducted off the e.ivate
school premises, the vans were already available and
service poles for Oleo were already in place. As the
local Chapter 1 coordinator asserted, "Since we've been
doing this with State funds for ten years, we knew
exactly what to do." The program for private school
children has been in place since near the beginning of
the school year, with a week or two lost in transferring
the materials and setting up the van.

The vans are driven by the teachers and parked
curbside at the private schools. In those situations
where the van is parked across a street, the Chapter 1
teacher walks the students across the street. Public and
private school officials report some loss of time in
bundling the students up for the harsh weather in this
northern climate. Each van has a telephone hookup and
electricity.

Once inside the vans, students at one school, for
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exam7.1e, receive a 40 minute period of Chapter 1 services
that are similar to the services received on premises
last year. In one situation, to cite an example, the
students receive reading in small groups of 5 or 6, and
the van stays by the school for a full 6 periods a day.
The children are pLlled out of that portion of their
regular reading class when they would be working at their
desks while the teacher works vith another group, so they
do not miss their regular reading lesson. According to a
private school principal, the only noticeable difference
in services is that the van lacks adequate blackboard
space rid is too small to use an audiovisual machine.

The number of children receiving services has
remained the same as last year. According to the Chapter
1 coordinator, the number of teachers has remained the
same also, with each teacher serving about 35 students a
day. A private school principal rel....ad that the Chapter
1 teacher -- whom she called a 'good teacher' -- lunches
with the private school teachers, where they can talk
about students' progress.

The vans can be parked overnight behind the
schodl, or in situations where that is not desirable, at
a cegtral bus compound owned by the school district.
Seves winter weather has caused a few problems with
starting up and heating some vans.

Private and public school officials began meeting
in August and arrived at the van arrangement before
school began. The Chapter 1 coordinator reported that
there has been no significant extra expense because the
district already owned 33 vans, and the Chapter 1 private
schools were already receiving State services in vans.
If the district had had to purchase vans, they estimated
the cost at $40,000 per vfiricle. In the event another
school that has not recei'41,1 Chapter 1 in the past
decides to come into the program, the district will have
to purchase an additional van.

One principal wistfully remarked that 'it was
simpler when we had a room in the school" but concluded
the van was better than not having Chapter 1 services.
From the reports we received, this district's program
seems to be operating smoothly.

4. South Central

An urban district of over 40,000 had had
experience with off-premise Chapter 1 services to
nonpublic schools in the late 1970's, pursuant to State
policy. One school received services in the building
after the State policy changed in 1981, although the
others continued with mobile labs. Consequently, the
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Felton decision did not cause as much disruption it his
district, which already owned the vans.

This year, the LEA has been serving 3 nonpublic
schools with mobile vans since the beginning of the year.
One teacher in a van serves two schools; the third has
its own teacher and van. One teacher drives, and the
other is provided with a driver by the LEA. The vans
park on the street as near as possible to the school
door, which has resulted in a few complaints from the
neighbors in this residential area. (Prior to Felton,
they parked on the private school grounds.) Escorts are
paid for by the LEA. Each van/lab contains a computer
with a printer and can seat 8 children at one time.
After z.chool, the vans are driven back to the public
school service center.

The biggest problem has been in maintaining the
aging vans. One van developed problems with its exhaust
system and was out of commission for about a month. In
the past, when the v'ns were being serviced, the teachers
came into the buildings, but this year the children lost
services. With the vans no longer parking on the
grounds, new cables and electrical hookups had to be
installed, and this caused some problems. Since these
proble.,s have been fixed, the program has been working
'fine" acceding to public and private school officials.

Though satisfactory, the arrangements have
entailed additional costs. In school year 1983-84, the
nonpublic school program cost $36,000 for 40 students.
This school year, it has cost $52,000 just through
December to serve 74 students. The Chapter 1 coordinator
estimates that this figu e may double by the end of the
year. There have been additional expenses for gasoline,
maintenance, insurance, and a driver. The coordinator is
uncertain how the LEA will absorb these costs next year,
because they have little carryover money. In fact, the
coordinator reported, the LEA eliminated R aiCss for the
entire Chapter 1 program this year, due to budgetary
problems.

5. Southwest

A large, urban district in a Southwestern state is
providing computer-assisted instruction to its private
schoolchildren. Like mariy districts, this educational
agency has contracted with a computer corporation to
provide hardware, software, staff training, and
maintenance at an ,greed-upon price. The company was
selected because of its experience with compu'-erized
instruction and its special courseware for disadvantaged
children. Last year, the district had conducted a
similar program with local funds in a public Chapter 1
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school and had achieved good results.

One private school with approximately 50 Chapter 1
children is receiving computerised instructional
services. Last year two ot.ger schools shared a teacher,
but because the number of eligible children had fallen to
six or less in etch school, these schools dropped out of
the program this year. The Chapter 1 coordinator stated
that even without Pslton, these schools would not have
been eligible for a program of sufficient size and scope.
A private school official stated that the smaller schools
felt "it wasn't worth the hassle* to participate.

The private school set up a computer lab in a
classroom. Each Chapter 1 child receives instruction via
the computer for 45 minute periods, working on his or her
identified weaknesses. The students are pulled out of
other classes, as decided by the private school. A
private school teacher, trained by the corporation,
supervises the students and operates the machine.
According to the service agreement, the private school
teachers do student testing, the results of which are
turned over to the public school personnel, who monitor
and evaluate the programs. The public school supervisor
has made monitoring visits, although the private school
officials expressed some uncertainty about how active a
role this person can take.

Previously, students in this school had received
Chapter 1 instruction 5 times a week. The private school
officials decided to reduce this to three times a week
because they wanted their children to have "some contact
with a live teacher." The principal reported being
pleased with the program, which began at the start of the
second semester, although he expressed concern that an

electronic unit cannot keep the classroom teacher
apprised."

The agreement for computer-assisted instruction
was reached af.er several months of negotiations, during
which other options were rejected by on' o- another
party. Busing to a public school site was rejected
because of tne time loss and bus scheeuli^;, problems.
Neutral sites had been the first choke of tae private
school officials, but problems arose finding an
affordable site in the downtown business district near
the school. One less expensive site was rejected by the
public school because a liability agreement could not be
worked out with the owners. The private school principal
stated that the public school officials felt that the
cost of a mobile van was too groat to serve a single
school, a point of view which the principal said he
understood. An agreement for computerized instruction
was reached after the principal visited a similar program
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In a public school and after the private school officials
became concerned about the students losing a semester of
instruction.

The LEA is leasing the equipment for $16,000 a
year, a fee which includes staff training and maintenance
and is less than the $30,000 salary of the teacher who
served the school last year. The private school
principal noted that the total cost of the program is
actually the same, if you factor in the donated time of
the private school staff who are supervising. The public
school coordinator said that the district has experient
funding problems in their Chapter 1 program, having cut
20 teachers in the past two years due to State - mandated
increases in teacher salaries and the failure of the
funds to keep pace with inflation.

6. Mid-Atlantic

A large, county-wide, suburban school district in
the Mid-Atlantic region has contracted with a third party
to provide services to 3 schools through teachers in
mobile classrooms. Training and orientation began in
December and instructional services began with the second
semester. Participation has remained high, with
approximately 90 of the initial gr' ip of 114 students
participating.

The contractor is providing vans and equipment and
hiring the teachers. The 3 vans, 1 per school, have room
for up to 9 students and a teacher's desk and are
air-conditioned and heated. Two vans are parked on
public property adjacent to the achools. In one
situation, the van is parked on the street, although the
LEA authorities are looking for a better spot. The vans
are at most 15 feet away from the school door, so little
class tine is lost in transit.

The instruction has also changed. Last year, the
nonpublic students received services on premises from
instructional aides only. This year, they are receiving
services from certified teachers and rotating aideq. The
public school still monitors the program through coacher
specialists assigned by the county.

The program is costing $15,000 more than the
services to nonpublic schools cost last year, although
the coordinator said the cost is "worth it because
everyone is happy.' According to a private school
official, the cost for six months of services is
equivalent to the cost for the nonpublic program for the
entire year last year. The LEA is making up the
difference from local funds. In recent years, this LEA
has generally increased its contribution to compensatory
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education because the Federal funds have not kept pace
with rising costs, and the LEA preferred not to eliminate
schools from the program.

After several months of meetings that began this
summer, an agreement was reached to use mobile learning
centers. The LEA decided that contracting with a third
party would be less expensive than buying vans outright,
although if the program works well this year, the LEA may
considering purchasing them in the future. A
request-for-proposal which specified the terms of the
program was circulated, and a one-year contract was
entered into with a local company. With the input of the
private school principals, the company hired 3 part-time
teachers, who, under the terms of the contract, were
State-certified. The company did not have to abide by
the LEA salary schedule, so it was able to save money in
salaries. The contract teachers and aides are still
invited to participate in staff training conducted by the
LEA. After the program rtes negotiated, the LEA held a
meeting of private school parents to explain the program
and secure their approval for their children to
participate.

According to the local superintendent, the
reaction from the students, parents, and archdiocese has
been "extremely positive." The Chapter 1 coordinator
said the students enjoy the program and call themselves
"camper kids." An official .".e 'he archdiocese expressed
concern whether the quality of the teaching staff will be
the same. He also expressed concern lbout the four
months during which students lost services and said
discussions were occurring about how that time could be
made up.

7. South

A large, Southern county-wide school district is
providing services in mobils vans and trailers through a
third-party contract. Five schools with 180 students are
being served, the same number of schools and students as
last year. The contract went into effect on De Haber 1.
Until that point, students were served on premises. A
private school principal observed that there was a
"smooth transition" to the vans.

The trailers or vans sit on property leased to the
vendor from the church. Three of the trailers are
stationary. One Winnebago serves two schools with lesser
numbers of students and is parked at one of Cle schools
overnight. M individual electric meter had to be
installed for his van, so that the private school is not
subsidizing electricity. The normal time allowed between
classes has been adequate for the children to walk
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outside to the trailers. One principal said the private
school teacher walks the children to the door, where they
are met by the Chapter 1 teacher.

The local coordinator said that the program was
being operated as much the same as possible, using the
same schedule as last year. An exception is that one
school which was previously served by an aide and a
supervisor is now being served by a certified teacher.
The company hired the teachers, one of whom had been a
public school Chapter 1 teacher. A parochial school
principal reported that the teacher at her site
coordinates with the faculty as much as possible. The
LEA coordinator believes that the teachers and
paraprofessionals are of very high quality. The public
school teachers who had previously worked on premises
were switched to public school sites, where teaching
slots had been kept open for them.

When negotiating the contract, the LEA had
stipulated that the program would have to cost the same
amount per student. The LEA did not put out bids because
they knew of only one company. The local coordinator
went to see programs operated by this company in another
State before deciding.

A private school principal commended the LEA for
their cooperation and observed that the services are
still "100 percent of the quality they had before." The
principal does not believe the children have been
adversely affected. The local coordinator reports
receiving no complaints from parents.

B. Meo'um-sizu school districts (:,000 to 25,000)

1. Midwest

A city school district of 25,000, in which nearly
a third of the students attend nonpublic schools, is
offering a novel program of "take home" computers for the
Chapter 1 students. This program was fully operational
by October 1.

Based on a concept that was piloted at a public
school last year, the .:oject lends personal computers to
students to take home and use with their parents, who are
trained to work with their children. The computers plug
into a television set. The software encompassia drills
in reading and math, up to the eighth grade level. At
any given time, half the 240 students in the programs are
using the computers at home while the other half work
from workbooks. Every four to six weeks, the groups
switch off.
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The LEA is contracting with a third party, which
was selected oecauee of its positive track record with
programs in this and other cities. The company provides
the computers and software, trains the parents, teachers,
and students, and replaces any equipment that is stolen
or broken. Carnage and theft have not presented ar.v
problems, according to the LEA coordinator; only two
units have been lost all year. A private school
principal said the equipment was 'easy to operate' and
praised the contractor's :esponsiveness.

The 7 Chapter 1 teachers who formerly taught in
the nonpublic schools now visit the students at home to
help set up the equipment and monitor their work. One
principal said his students were 'fortunate' to have a
"super dedicated' Chapter 1 teacher. The LEA also runs a
computer center at a neutral site where the Chapter 1
students and parents can come after school or in the
evenings for consultation and assistance.

The program serves 14 elementary and junior high
schools. As a result of the LEA's decision to eliminate
all Chapter 1 high school projects, public and private,
two parochial high schools that participated last year
are no longer being served.

According *- LEA staff, the only extra costs were
to start up the ...,mputer center. These expenses will be
balanced by the fact that the corporation expects the
costs of leasing computers to decline next year.

Public and private school officials expressed
satisfaction with the arrangement. An archdiocese
official said that the feedback she has been getting is
'extremely positive' and thought that the program was
encouraging a 'family approach' to education. One
private school principal had reservations about the
absence of a live teacher and the degree to which the
program's success depended on the parents' interest. He
pointed out that some parents did not even pick up their
comoputers and have allowed their children to drop out of
the program; as a result, participation in his school is
down. However, this principal believed that in those
situations where parental involvement was occurring, the
students were reaping benefits and that this was the
primary advantage of the program. Private school
officials commended the public school officials for their
cooperation.

The LEA coordinator is pleased with the program
and said he is considering using the computer model in
the public school Chapter 1 programs because this is the
way of the future". He also cited the advantage of the
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program not taking any time away from the students'
regular class instruction. He added that it is in the
interest of the LEA to try to accommodate the nonpublic
schools, because the district needs the support of
nonpublic school parents as well as public school parents
when issues like school taxes come up for a vote.

2. Northeast

A medium-sized urban school district with a high
concentration of poor children is leasing two neutral
sites close to its two Chapter 1 private schools.
According to the C%apter 1 coordinator, there has been no
drop-off in the number of children participating.
Services at the neutral sites began in November, after
several weeks had been spent locating sites, negotiating
leases, and remodeling. By providing extra Chapter 1
time, the LEA expects to make up the lost instructional
time by the end of the year.

One site is an ambulance service garage, where
space was rented and remodeled. Twelve children can be
served at one time in this room. The other site is an
athletic and social club. According to one of the
private school principals, the site is a 'beautiful room
-- the school district went out of its way to make it
nice." Each site has the services of one and one-half
teachers.

Volunteers from the private schools -- teachers,
aides, or parents -- walk the children to the sites.
When the volunteers are not available, the Chapter 1
teacher or the private school principal walks them. One
principal said that she did not mind working out this
arrangement because she felt the public school had been
cooperative. She did Arpress some concern, however,
about the children having to walk down a block in a
dangerous, high-crime neighborhood.

Taking the children to and from the neutral site
takes about 10 extra minutes, which comes out of the
regular classroom time. According to the principal, one
school had to redo its class schedule three times to
accommodate the Chapter 1 classes. She also reported
that the regular classroom teachers are trying to
cooperate and see to it that the children make up the
work they miss going to Chapter 1 classes.

Leasing the two buildings, according to the
Chapter 1 coordinator, is costing the LEA $10,000 a year.
In addition, the repair and remodeling of the facilities
cost approximately $5,000. This expense came off the top
of the LEA's Chapter 1 allocation of approximately $1
million and eradicated the district's carryover money.
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The coordinator worried about how the district will
budget the expense of leasing the sites next year,
without carryover funds, and stated that the LEA may have
to eliminate its summer program to make ends meet.

Although the private school people miss the days
of services on their premises, they seem to be satisfied
with the current arrangement. One principal lauded the
cooperation she received from the board of education,
saying that they *bent over backwards to service us."
The private schools also cooperated because they did not
want to lose Chapter 1, for which a large number of
nonpublic schoolchildren are eligible. "Chapter 1 is the
best program the Federal government has ever had," said
the principal.

3. New England

A school district of approximately 9,000 located
within a major metropolitan area is serving two
elementary and two high schools, the same as last year,
with a combination of public school and neutral sites.
Services were phased in beginning in September, with the
last site fully operational as of October 14.

Students from one elementary school are bused half
a mile to a public school, a ride estimated to take 3
minutes. A single teacher divides :.er time between
separate classes of public and private schoolchildren.
This same teacher served the private school on premises
last year, and that is the major reason the private
school principal selected the public school site.

Students from a second elementary school are
attending Chapter 1 classes in a recreation building
owned by the city. The children walk one block to this
site. The parochial school staff walk the children to
the edge of the schoolyard, whine they are met by a
Chapter 1 aide or teacher. At both elementary sites,
the students receive Chapter 1 services for 50-minute
periods 3 times a week, compared with the 30-minute
period, 5 times a week schedule of last year.

Students from one high school are walking to a
senior citizens' public housing project about 50 yards
away from file school, a site selected by the private
school principal. The Chapter 1 teacher is responsible
for making sure sue students arrive and leave by waiting
at the door for tnsm. The principal reports it takes the
students about 5 minutes to get there; with 3 minute,
between classes, they are only losing 2 minutes. The
classes are taking place in a small recreation room in
the housing projb.' This program is being operated two
days a week. Chapter 1 participation at this school has
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remained the same.

The principal feels this arrangement is working
well. He says it has strengthened ties with the senior
citizens: the older people, like having the young people
around, and the school has invited the senior residents
to school assemblies. He also believes that the change
ia locale gives a psychological boost and a feeling of
independence to these older students.

Students from the fourth school, a high school,
attend classes at the same recreation building as the
aforementioned elementary school. These students are
walking about 3/10 of a mile to this site and
consequently lose more instructional time -- about 10
minutes each day -- than students at the other three
school. This time comes mostly from the time alloted for
Chapter 1. The revolving high school schedule has made
bus transportation difficult to arrange, according to the
local coordinator, who said the LEA is thinking about
other options for this school next year.

The same number of teachers and aides are serving
the nonpublic schools. The number of students has
deglined slightly, with some of the loss attributable to
students 'testing out' of the program this year. Some
ditficulties have emerged in maintaining communication
befween the Chapter 1 teachers and the private school
classroom teachers, although at some sites, the Chapter 1
teachers are scheduling conferences with their private
,school colleagues. In addition, the LEA is encouraging
vritton communication between teachers.

Neither the senior citizens' home nor the city
recreation commission is charging rent for use of its
facilities, although the local coordinator expressed
concern that the recreation hall may charge the LEA next
year. The LEA is paying S25 a day for van transportation
to the public school site, a special rate negotiated by
piggybacking an existing contract for transportation for
special education students. This fee covers the cost of
the driver, the insurance, and the van rental. The LEA
was able to cover these extra costs when a last-minute
change in State teacher retirement policy treed up some
funding unexpectedly. Next year, the LEA officials hope
to be able to cover the costs in their budget.

Public and private school officials reported good
cooperation from their counterparts in negotiating the
arrangements. The Chapter 1 coordinator believed that
the LEA's willingness to comply with the priate schools'
wishes about staffing helped In this regard. In
addition, the coordinator applauded the parochial school
parents for being 'supportive'.
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C. Small school districts (under 5,000)

1. West

A rural school district of 3,100 students is
renting a .7-yme in a church-owned building off the campus
of the one parochial school it is serving.

Formerly a nunnery, the building is now a meeting
hall and was selected by the private school officials as
a convenient site for Chapter 1. It is about 50 yards
away from the school. The Chapter 1 teacher walks the
students across a relatively quiet street, a process
which takes less tine than walking across the school
campus. One part-time teacher serves 20 children in
grades 2 through 6, the same number as last year.

The private school principal said that the school
'didn't lose a day' of Chapter 1 services and felt the
schoc,1 had been lucky tc have the facility near . The
church is charging the LEA a 'token' rent of $1. per

year. The private school officials preferred this
arrangement to busing children and losing more
instructional tine.

The public school coordinator stated that the LEA
had no problem negotiating the arrangement and felt that
the local private school people had been cooperative. He

added that an option such as a portable classroom or
mobile unit world have been out of the question for this
LEA, which receives only about $95,000 in Chapter 1
money.

2. New England

Two neutral sites are serving the private schools
in hiis small town district of about 4,700.

A privately-owned diet center is housing the
Chapter 1 program for the parochial school across the
street. Rental of this site is costing the LEA $300 per
month.

The other school is sending its Chapter 1 children
to a dental office, rented jointly by two LEAs with
eligible children in the same parochial school at a rate
of $175 per LEA per month. Some minor changes had to be
made, such as removing a dentist's chair and installing a
new lock. The private school principal described the
room as somewhat crowded but comfortable.

One teacher and one aide serve each site. The

65



62

16

aides were newly-hired this year, partly to help the
children get ready to go outside and to walk them back
and forth. Gettilg the children dressed and back to
school takes about 10 minutes. About 20 children
participate at each site.

The LEA began arranging for the neutral sites in
September, during which time the Chapter 1 personnel were
testing and screening the private school children on
premises. The neutral sites were fully operating in
October. The only pro,lem singled out by the private
school principal was that coordination with classroom
teachers was more difficult.

This year, the LEA is covering the costs of
leasing the rooms from its Chapter 1 supply budget and
from its carryover funds.

3. Northeast

A small school district in an economically
depressed area has established computer centers for the
Chapter 1 students in three parochial schools. In this
community of neighborhood schools and limited busing,
public and private school officials felt that this type
of program was preferable to one involing
transportation.

Three or more times a week, small groups of
students work on their reading skills on the computers.
For example, one school with 25 Chapter 1 children has a
special Chapter 1 computer lab with 7 computers and a
printer, plus the equipment needed to hook up the system
to a main network serving all 3 schools. At this school,
the students work on the computers in small groups of 2
to 8, supervised by the principal and 2 private school
teachers. A public school reading specialist goes to the
private schools twice weekly to br'ng new software and
diagnose the students' progress.

The LEA offered a computer training course to
private school teachers as part of its Chapter 2 computer
staff training program. Most of the teachers in Chapter
schools had already been trained last year, and the

principals participated this year.

The LEA spent $25,000 from carryover funds to
equip the computer centers (from a total Chapter 1 grant
of $420,000.) The public school personnel helped do the
wiring and other necessary installation work. As a
result of the switch to computers, one less teacher is
needed for the private school program. The LEA absorbed
this teacher in the public school program this year and
will not replace the next teacher who leaves.
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Services did not get underway until December.
Part of the delay was attributable to the school district
awaiting guidance from the State regarding a pending
lawsuit. In the meantime, the public and private school
officials had been meeting frequently to work out an
arrangement; after the aeciaion had h-en made to qo ahead
with computerized instruction, the purchase and
installation took several weeks.

One private school principal declared that the
program is "working out well," and that her students are
excited to use the computers, to the point that the other
children in the school are jealous. The principal said
that Chapter 1 attendance in this school has remained the
same, which supporta the LEA coordinator's figures that
participation in general has not declined. In addition,
the private school students continue to participate in a
Chapter 1 summer program conducted at a public school.
Private school parents are still involved in Chapter 1
parent activities.

Public and private school officials agreed their
history of cooperation helped in resolving this
situation.

4. Northeast

Another small city school district in a State with
a large number of private schools is renting two neutral
sites to serve 32 children in two Chapter 1 parochial
schools. These programa became operational in early
October.

One site is a private social club across an alley
from the private elementary school. The principal walks
the children to the alley; the Chapter 1 teacher, waiting
on the other aide, signals them to cross. This site was
located after a lengthy search, since there were few
available buildings in this neighborhood.

The other site is a room in a home for crippled
children, where the intermediate educational unit had
already been operating a learning disabled class for
private school children in the morning. The room was
vacant in the afternoon, so, at the suggestion of the
private school, the LEA rented it for Chapter 1. This
arrangement caused little disruption in schedules because
the Chapter 1 teacher was already serving this school in
the afternoon. The LEA is paying for a mother 'safety
aide" to walk the children 3/4 of a block to the home.

At both sites, the chi dren are taught reading by
a certified teacher. The number of students
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participating has remained about the same.

In addition, the LEA had already been operati, a
computerized Chapter 1 math program for children in
public and private schools. This program did not change,
since the instruction was via computer and the only
visits by the public school Chapter 1 staff were for
monitoring purposes.

The LEA is paying $2,400 a year for one site and
$1,300 for the other, as well as over $3 an hour for the
walking aide. This district had enough carryover funds
to cover these costs, although some uncertainty was
expressed about future budgets.

According to a private school official, the
neutral site arrangment was "worked out soon with no
problems," and the LEA was very cooperative.

5. South

A small, Southern school district has actually
increased participation and instructional time in its
Chapter 1 parochial school program. At the suggestion of
the one participating private school, classes are being
held in a city-owned arts building. Classes started near
the beginning c the school year.

The LEA is renting the building for the nominal
fee of a $1/year. Spacial -4---tion classes were already
being held at the site, so Chapter 1 was scheduled for
the afternoon hours when the apace was free. The room
was already equipped for the other class, so only the
materials had to be provided. A retired nun walks the
children to the building, where they are met by the
Chapter 1 aide. The walk takes about three minutes,
although preparing for inclement weather can be a
problem. Pour groups of students are served in 30-minute
blocks.

As in last year's program, an aide instructs the
students. However, because of the time during which the
room is available, the aide was scheduled for an extra
hour this year, so that more students can be served. The
extra time facilitated the addition of a Chapter 1 math
program ar.1 allowed participation to increase from 14 to
25.

The only extra cost to the school district was for
the extra hour of the aide's time. Public and private
school officials concurred that their relationship -d
been cooperative.
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6. South

65

A rural district in a coastal area converted a
school bus into a mobile classroom to serve its one
parochial school. The private school principal had ruled
out any options that required transportation, because she
wanted to disrupt her school schedule as little as
possible.

A bus was availably, but had to oe remodeled at a
cost of $3,000. The LEA encountered some obstacles with
local government over zoning, parking, anti electrical
hookups. A special parking permit had to be obtained,
and a waiver to put an electrical meter on a utility pole
had to be granted. After the zoning board initially
turned down the request, the school superintendent became
involved in the situation and persisted until an
agreement was worked out with the zoning board.

Services commenced around October 1. A
maintenance staff person drive,: the hJs from a public
school lot to the private school, where it is parked on
an adjacent street. Two aides offer Chapter 1 reading
and math instruction within the van, which holds about
eight students. About 22 students, the same 'lumber as
last year, are being served. The principal expressed
concern that an increase in eligible children could
create problems because they are operating a full
schedule in the van right now. The principal has also
decided not to have the Chapter 1 class on days when the
weather is inclement.

Public and private school officials agree that
supervision of the aides has become more difficult than
it was last year. To supervise them, the principal makes
visits during the day, which takes time from her
schedule. However, the principal said she is satisfied
with the arrangement and had been anxious to cooperate
because she wanted the Chapter 1 program.

III. SUMMARY

If a conclusion can be drawn from ov.: survey, it is that
with cooperation and determination, the administrators of
public and private schools in many places have made the best of
a difficult situation.

We cannot gloss over the fact that most of the people we
interviewed from both sectors were dissatisfied with the Felton
decision and wished that they could continue Chapter 1 services
on premises. Although a few may harbor a lingering hope that
another court decision or la could restore the status quo,
most everyone with whom we spoke accepted that the situation
could not be changed and set about early on negotiating
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solutions.

Granted, in some locales, negotiating alternatives was
made easier by the fact that not a large number of nonpublic
schools were participating in Chapter 1. Other LEAs were
fortunate enough to have sufficient carryover money to cover
the upfront costs, or to have publicly-owned facilities nearby
that could be procured at little or no cost. By contrast, some
LEAs that are still grappling with the problem may be in the
unenviable situation of being strapped for funds due to budget
cuts or of having scores of eligible nonpublic schools to
serve.

Even so, we an identify some common de-aminators shared
by the school districts cited above. First, of irly all of them
said that they had already enjoyed a positive public-private
relationship and that this helped carry them through this
difficult period. As a result of the relationship, they did
not allow the situation to degenerate into a stalemate.
Second, many of them had a determined and energetic Chapter 1
coordinator and/or private school official who worked nearly
continuously on the problem until it was settled. The
commitment of the types of individuals could be enhanced or
impaired, depending on whether the school board and/or
archdiocese officials were supportive or contentious. Third,
nearly all these school districts started meeting soon after
the Felton decision was handcd down, instead of waiting to see
what the State did or whether a stay would be granted by
another court. Fourth, the public and private officials
exhibited flexibility: if one route turned up a dead end, they
pursued another. In many districts, this open-minded attitude
continues, characterized by a willingness of administrators to
alter the program next year, if problems arise or the outcomes
are less than expected. Fifth, and perhaps most important, the
public and private school people in these communities valued
the Chapter 1 program; some had been cited as exemplary by the
U.S. Department of Education. The public and private school
people realized the potential harm to the Chapter 1 program if
the confusion over Felton dragged on too long and did not want
to lose the program or diminish its effectiveness.

Questions still remain about the appropriate response to
Felton. In adcition to the legal questions, our survey
revealed some ammon anxieties: How will the auditors view our
program? What will happen to the quality of Chapter 1
instruction under the new arrangement? How will we afford any
continuing ex.ra costs with Chapter 1 slated for budget cuts
under Gramm - Redman?

The Committee will continue to try to help public and
private school officials work through the answers to these
questions. Some may require additional or more detailed
guidance from the courts, the Department, the States, or the
Congress. Others relate to larger issues, such as the need for
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adequate funding of Chapter 1. In the interim. we hope this
publication might offer some cause for optimism in those areas
where it may have been in short supply in recent months.

O
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