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THE EQUAL EMPLOYMENT OPPORTUNITY COM-
MISSION COLLECTION OF FEDERAL AFFIRM-
ATIVE ACTION GOALS AND TIMETABLES AND
ENFORCEMENT OF FEDERAL SECTOR EEO
COMPLAINTS

TUESDAY, JULY 25, 1985

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES,

COMMITTEE ON EDUCATION AND LABOR,
Washington, DC.

The subcommittee met, pursuant to call, at 9:04 a.m., in room
2257, Rayburn House Office Building, Hon. Matthew G. Martinez
(chairman of the subcommittee) presiding.

Members present: Representatives Martinez, Williams, Hayes,
Hawkins (ex officio), and Gunderson.

Also present: Representative Murphy.
Staff present: Eric P. Jensen, acting staff director; Paul Cano,

legislative assistant; Genevieve Galbreath, chief clerk/staff assist-
ant; Pat:icia L. Kelly, staff assistant; Dr. Beth Buehlmann, Repub-
lican staff director for education; and Mary Gardner, Republican
legislative associate.

Mr. MARTINEZ. This hearing of the Subcommittee on Employ-
ment Opportunities will now come to order.

I will make my opening statement now and then ask Mr. Hayes
if he has one.

In a preliminary EEOC report on employment of minorities,
women, and handicapped indhic.uals in the Federal Government
for fiscal year 1983, the EEOC pointed out that "work still needs to
be done before the Federal Government achieves a completely rep-
resentative work force."

In that same report, the EEOC found that "Despite some upward
movement, women and minorities are underrepresented in several
categories of the Federal Government, compared to the civilian
work force. Despite some gains, blacks, Hispanics, American Indi-
ans and women are still concentrated in the lower-paid positions.

"In most agencies, handicapped individuals remain underrepre-
sented in occupati-nal categories and at all grade levels. Hispanics
continue to be the only minority group which is underrepresented
in the Federal work force as a whole in comparison to the national
civilian labor force."

(1)
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It is readily apparent, then, that despite the role of the Federal
Government as a model employer in the country, underrepresenta-
tion of women and minorities still remains a major problem.

As in all employment policy decisions, a priority must be estab-
lished before an organization can proceed to fulfill its objectives. It
is my sincere hope that the equal employment and utilization of all
groups of workers is the highest goal of the Federal Government.
Thus, the assessment of worker representation and the use of cor-
rective devices such as goals and timetables should be an integral
part of affirmative action plans submitted by Federal agencies to
the EEOC.

According to competent legal advice offered by the Congressional
Research Service and other advisory groups, section 717 of title VII
of the Civil Rights Act of 1964 and section 310 of the Civil Service
Reform Act of 1978 obliges Federal agencies to develop and carry
out affirmative action programs. At the same time, Congress and
the executive branch have given EEOC authority to issue directives
to agencies on how to fulfill these affirmative action responsibil-
ities and has required agencies to comply with EEOC's instructions.
Accordingly, EEOC Management Directive 707 and 707A require
agencies to develop goals and timetables in their affirmative action
plans and submit them to EEOC by December 31 of eachyear.

Last year the Department of Justice, the Federal Trade Commis-
sion, and the National Endowment for the Humanities refusei to
abide by the governing laws requiring agency submission of affirm-
ative action goals and timetables in their plans. It is the concern of
this chair and the public cilizens that responsible heads of agencies
should not take the law into their own hands, especially when 107
other Presidentially-appointed directors of agencies complied law-
fully, and three chose to disobey the law which they dislike. There
is no basis in law or any Federal court decisions which support the
recalcitrant agencies' position. The mere use of recruitment and
training belies the sincerity of the agencies in achieving full em-
ployment opportunities for minority workers. Today's witnesses
will address both sides of the issue.

With that, before I turn to Mr. Hayes, I would like to recognize
Mr. Murphy, who haf joined us because h' 'ias a constituent testi-
fying here today. Has your constituent arrived yet?

Mr. MURPHY. No, Mr. Chairman. I am just very concerned with
the matter that you're looking into and would like the privilege of
sitting in on part of your hearings.

Mr. MARTINEZ. Very good.
Mr. Hayes, do you have an opening statement?
Mr. HAYES. Mr. Chairman, just let me thank you first for calling

this hearing. I notice we have a rather impressive list of witnesses
this morning, headed by my colleague from Illinois, Congresswom-
an Collins, and certainly I don't want to be guilty of using up any
unnecessary time with a statement. I want to get right to the it-
nesses and listen to what they have to say this morning.

Thank you very much.
Mr. MARTINEZ. Very good, Mr. Hayes.
We ar^ joined by Gus Hawkins, the Chairman of the full Educa-

tion and Labor Committee. Mr. Hawkins, do you have an opening
statement?

6
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Mr. HAWKINS. I have no statement.
[The opening statement of Hon. Pat Williams follows]

OPENING STATEMENT OF HON PAT WILLIAMS, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF MONTANA

I am pleased Mr Chairman to join you and others today in a series of hearings on
the Equal Employment Opportunity Commission and the enforcement of equal em-
ployment in the federal government. Vigorous equal employment enforcement in
the federal government is critical because it sets an important example, influences
the labor market in general, and demonstrates that programs like affirmative
action can make a difference At an even more fundamental leuel it is intolerable
that the tax money of all our citizens should be spent in any way which discrimi-
nates against some of our people.

I am particu!arly concerned that ceratain agencies in the Federal government
have refused to submit viable affirmative action plans which include goals and time-
tables for hiring and I look fomard to hearing from them today. I have also been
disturbed by statements from Chairman Thomas against goals and timetables. As
the enforcement agent for equal employment in the federal government, the EEOC
must take an aggressive and realistic view of what constitutes affirmative action.

Affirmative action for twenty years has proven to be one of the most effective
means of ensuring equal employment opportunity for women and minorities. Goals
and timetables are a critical zomponent of good faith affirmative action plans which
achieve tangible results. Initially, over twenty years ago we tried affirmative action
without goals and timetables and the results were unsatisfactory. Since then Con-
gress and the courts have repeatedly rejected attempts to limit affirmative action
and to do away with goals.

Goals and timetables are an acceptable managerial procedure to achieve all kinds
of ends It allows employers to focus on a desired result and to measure their suc-
cess toward that end. Goa's and timetables are even more critical today than in the
past because we are faced with more subtle and hidden forms of discrimination.
Goals and timetables help agencies measure their success in overcoming subtle but
Invidious forms of discrimination.

Critics argue that race and gender conscious remedies run counter to the ideal of
a "color blindgender blind" society and elevate group rights over individual
rights. However, this ignores the fact that past discrimination against groups has
persistent, present day effects in overall employment patterns and hiring practices.
Only affirmative action which is group-conscious can redress the discrimination em-
bedded in our system. Affirmative action plans with goals and timetables allow the
federal government to address past institutional racism and sexism while protecting
the rights of current employees.

Mr. MARTINEZ. With that, we will proceed with the first witness,
the Honorable Cardiss Lollins, a Member of Congress from Illinois.
Mrs. Collins.

STATEMENT OF HON. CARDISS COLLINS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Mrs. Comm. Thank you, Mr. Chairman, and all the members of
the subcommittee and the full committee here. I sincerely thank
you for the invitation to appear before you today to discuss H.R.
781, legislation I introduced on January 30 to strengthen the au-
thority of the Equal Employment Opportunity Commission in its
enforcement of nondiscriminatory policies within the Federal work
force. One of the main tools suggested was the use of subpoena
power by the EEOC to compel compliance from recalcitrant Feder-
al agencies.

Let me briefly note how the House Government Activities and
Transportation Subcommittee, which I chair, initially beca-ne in-
volved in this issue.

On January 16, 1984, Dr. William Bennett, who W EA then Chair-
man of the National Endowment for the Humanities, wrote to
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EEOC Chairman Clarence Thomas to announce that his agency no
longer planned to comply with Federal directives which require all
Federal agencies to annually submit hiring and promotion goals
and timetables for its work force.

These requirements are clearly set forth in section 717 of title
VII of the 1964 Civil Rights Act, as amended, and the 1978 Civil
Service Reform Act. Congress has also given the EEOC authority to
issue directives to all agencies on how to fulfill these affirmative
action responsibilities and has required agencies to comply with
EEOC's instructions. This was not a partisan issue, since 107 other
Federal agencies, all headed by Presidential appointees, complied
with the law for fiscal year 1984.

Mr. Bennett's decision to place himself and his Agency above the
law was supported by James Miller, head of the Federal Trade
Commission, and Mr. William French Smith, then Attorney Gener-
al of the Department of Justice. Such civil disobedience by an
Agency head, holding himself above the law, has obviously been re-
warded by the White House. Mr. Bennett has been promoted to
Secretary of the Department of Education, and Mr. Miller was
nominated this past week to replace David Stockman as the person
who controls the vederal Government's purse strings.

Our subcommittee held a hearing on July 25, 1984, to question
the complete reversal by the NEH which had properly submitted
the necessary employment goals and timetables for its affirmative
action plans for fiscal years 1980 through 1983, and abandoned the
data for fiscal year 1984. As a result of the hearing, an investiga-
tive report was issued on May 5 with specific findings and recom-
mendations. Attached to my testimony are the subsequent replies
from Mr. John Agresto, who is acting NEH Chairman, James
Miller of the ITC, and 2ennett of the Department of Education.
Last night, very late, after 21/2 months, we finally received a re-
sponse from the Justice Department which we, of course, have not
had a chance to read.

But at that hearing, William H. Brown, III, who chaired the
EEOC during the Nixon administration, noted thatand I quote
"The refusal of the Chairman for the National Endowment for the
Humanities to comply with section 717 of title VII of the Civil
Rights Act of 1964, and with Executive Order 1148, as well as with
the directives of the Office of Pe..lonnel Management, to identify
under-representation of minoritie_ ,nd to establish goals and time-
tables where such underrepresentation exists, is inexcusable and
should not be tolerated."

Quoting further: "All of us who have served in the Government
have taken an oath of office to uphold and defend the Constitutim.
of the United States as well as the laws of this country. Nowhere
has it been suggested that in accepting a high Government position
we would be allowed the discretion of enforcement and upholding
only those laws with which we agree."

Mr. Brown further statedand I'm quoting now"The decision
in this case of the Chairman of NEH to separate his agency from
more than 100 others who have obeyed the law Lid the regulations
of EEOC makes one wonder whether he believes that this is a
nation of laws or a nation of individuals."

8
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Now, I strongly agree with Mr. Brown that "laws that are fla-
grantly violated or poorly enforced weaken the entire fabric of our
society and our system of justice."

Another witness, the distinguished Dr. Arthur Flemming, who
was HEW Secretary under President Eisenhower, challenged the
right of any agency head to ignore the lawand I quote: "In my
judgment, this is a refusal to comply with the law and consequent-
ly ly constitutes a violation of the oath of office. The Congress said
that the head of each department, agency or unit shall comply, not
may comply, but shall comply with such rules, regulations, orders

-a and instructions."
Dr. Flemming stressed the fact that all Federal officials musc,

obey all Federal laws, whether they agree with them or not, until
they can persuade the Congress to change those laws or to have the
courts overturn them. Yet, this has not occurred.

Goals and timetables as a Federal requirement were not picked
out of a hat. These policies were developed by the Federal Govern-
ment in response to nersistent employment practices within both
the public and private sector which systematically excluded women
and minorities from the employment marketplace and fair competi-
tion.

Since the inception of these provisions, there have been signifi-
cant changes in the workplace triggered by insistent enforcemert
of the law by the EEOC and public demand. According to Dr. Flem-
ming, "Affirmative action remedies have led to significant improve-
ments in the occupational status cf minorities and women. Gains
have occurred in the professions, in managerial positions, in manu-
facturing and trucking, in police and fire departments and other
p ablic service positions. These gains are linked specifically to en-
forcement of the goals and timetable requirements of the contract
compliance program and to court orders and consent decreeb for
ratio hiring. '

At that same hearing, almost 1 year ago, EEOC Chairman Clar-
ence Thomas stated that, contrary to opinions rendered by NEH,
FTC, and the Department of Justice, the EEOC was fully empow-
ered to require all Federal agencies to comply with these require-
ments, including goals and timetables.

"The EEOC is the lead agency authorized to issue such orders,
directives and other instructions as it deems necessary to Federal
agencies with regard to their equal opportunity programs. There-
fore, there is no legitimate question with regard to the Commis-
sion's authority to seek information it deems appropriate." This, was according to Mr. Thomas.

In a follow-up review by the American Law Division of the Con-
gressional Research Service, the investigating attorneys fully sup-

s ported EEOC's authority to set employment goals for women and
minorities, both in the statutes and in a series of Executive Orders
11246, 11478, and 12076. It also noted that under regulations issued
by the Office of Personnel Management:

All agencies must include their plans for minority recruitment in the EEO plans
which they submit to the EEOC each year Such plans must include annual specific
determinations of underrepresentation for eaci- group and must be accompanied by
quantifiable indices by which progress toward eliminating underrepresentation can
be measured

9
I
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The necessary statute is there.
Thomas stressed that, "We have viewed our statutory authority

and obligations to be at odds" with the position espoused by NEH.
The problem we have with them (NEM is they are not providing us with goals

and timetables that we require to develop the plan that is required under Section
717 That's the violation . They may have, for example, the best numbers in the
world and not provide us with goals and tir etables That's the problem

That's from my hearing record, also.
And the EEOC was powerless to do anything to compel compli-

ance, Thomas said. He asked that Congress toughen the current
statute so the Commission could go after recalcitrant agencies who
willfully ingore the law:

1 think that for noncompliance, if we had in place sanctions or some sort of mech-
anism to require compliance, then perhaps we could get compliance, whether or nct
this sort of quasi-civil disobedience is valid c).- not But right now we have no sanc-
tions to Impose against any agencies. All we can do is report noncompliance to Con-
gress

That's according to Mr. Thomas.
Then I said further, "Would you like to see Congress strengthen

the enforcement provisions that might be necessary for compli-
ance? Would that be beneficial?" Mr. Thomas replied, "I think that
Congress could simply give us some enforcement provisions. There
aren't any right now."

In the year since those remarks, Mr. Thomas has gone full circle
on what he thinks his agency should be doing. He testified before
my colleague, Representative Gus Hawkins, who chairs this Com-
mittee on Education and Labor, that "I do not support the use of
goals and timetables."

Ironically, in 1983, that same EEOC Chairman had written to the
Attorney General to warn that the use of goals in Federal employ-
ment was required, had been required for some time, and that the
EEOC "strongly protested" the action by the Justice Department
which he said "constitutes not only A sharp departure from accept-
able standards of interagency protocol, but was an action taken in
derogation of this agency's statutory designation as the chief inter-
preter of title VII of the Civil Rights Act of 1964, as amended."

Thomas concluded the January 26, 1983 letter to William French
Smith with the comment that "every member of the Commission
finds this unilateral action by the Department of Justice deplora-
ble." Obviously, Mr. Thomas has conveniently chosen to forget Ids
own remarks, as well as his written statements.

In'tially when I introduced H.R. 781, it was to provide subpoena
power to the EEOC so that the agency would have the necessary
legal muscle to seek full compliance. However, subsequent remarks
by Chairman Thomas and members of his Commission made me
question whether the agency would use this power if Congress did,
indeed, provide it.

Therefore, today I am introducing an amendment in the form of
a substitute which I think would be easier to administer and to im-
plement without lessening the same desired effect. My substitute
amendment would provide, first, that if an agency has not provided
the mandatory employment goals and timetables as part of the
annual affirmative action statement by the conclusion of the fiscal
year on September 30, the EEOC would be empowered to initiate

EST COPY AVAILABLE 10
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civil action in U.S. District Court to compel that any department,
agency or appropriate unit provide the data.

Secondly, if the EEOC does not take appropriate legal action by
October 31, a month later, of that same calendar year against any
agency which has not filed the required information, then an em-
ployee of that department, agency or unit could seek legal action in
District Court, or a labor organization on behalf of that employee
may undertake the necessary legal action.

I believe these provisions may be less cumbersome than going to
the Comptroller General or wading through the lengthy delays
tha:, could be incurred in the earlier proposal for the subpoena
process. We need action and we need it now. In a country of 238
million people, we simply cannot allow each person to decide what
laws they will obey and which they will disregard, or we could
have complete chaos.

In closing, let me urge this subcommittee to review the clear dis-
tinctions between the goals and timetables prescribed by the laws
versus the emotionally voliitile buzz word of quotas which the Jus-
tice Department and the White House keep trying to cloud the
issue with. Let us set the record straight on these words with a def-
inition that was provided by the Department of Labor during a pre-
vious Republican administration:

Goals may not be rigid and inflexible quotas which must be met, but must be tar-
gets reasonably attainable by means of applying every good faith effort to make all
aspects of the entire affirmative action program work.

Finally, let me state for the record that the Supreme Court deci-
sions in Baake and Fullilove all strongly indicate that race-con-
scious remedies, including goals and ratios, are a lawful means for
dealing with the effects of prior discrimination.

I can believe that the world is square or that the ocean is red or
that today is Saturday; but my own personal opinion, no matter
how deeply held, does not alter any of those factual realities. The
same concepts apply to the goals and timetables requirements
which are currently part of the law. Anyone can disagree with
them, but until they are changed by the courts and/or the Con-
gress, they are the law and each Federal head has an ethical obli-
gation to provide that data under his or her oath of office, and the
EEOC has an obligation to enforce the tenets of that law as long as
it remains on the books.

Mr. Chairman, I thank you for the opportunity to testify before
you this morning.

[The prepared statement of Hon. Cardiss Collins, with attach-
ments, follows:]

PREPARED STATEMENT OF HON. CAnDISS COLLINS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF ILLINOIS

Mr. Martinez and members of this subcommittee, I want to thank you for your
invitation to appear before you today to discuss H.R 781, legislation : introduced on
January 30 to strengthen the authority of the Equal Employment Opportunity Com-
mission (EEOC) in its enforcement of nondiscriminatory policies within the federal
work force One of the main tools suggested was the use of subpoena power by tote
:EEOC to compel compliance from ret,alcitrant federal agencies.

Let me briefly note how the House Government Activities and Transportation
Subcommittee, which I chair, initially beearre involved in this issue.
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On January 16, 1984, Dr William Bennett, who was then Chairman of the Na-
tional Endowment fo.- the Humanities, wrote to EEOC Chairman Clarence Thomas
to announce that his agency no longer planned to comply with Federal directives
which require all Federal agencies to annually submit hieing and promotion goals
and timetables for its workforce

These, requirements are clearly set forth in Section 717 of Title VII of the 1964
Civil Rights Act as amended and the 1978 Civil Service Reform Act Congress has
also given the EEOC authority to issue directives to all agencies on how to fulfill
these affirmative action responsibilities and has required agencies to comply with
EEOC's instructions

This was not a partisan issue, since 107 other federal agencies, all headed by pres-
,dential , npointees, complied with the law for Fiscal Year 1984.

Mr Bennett's decision to place himself and his agency above the law was support-
ed by James Miller, head of the Fee'_. al Trade Commission, and William French
Smith, then Attorney General at the Department of Justice.

Such civil disobedience by an agency heml, holding himself above the law, has ob
viously peen rewarded by the White House. Mr Bennett has been promoted to Sec-
retary of the Department of Education and Mr. Miller was nominated this past
week to replace David Stockman as the person who controls the Federal purse
strings

Our subcommittee held a hearing on July 25, 1984 to question the complete rever-
sal by the NEH, which had properly submitted the necessary employment goals mid
timetables for its affirmative action plans for FY 1980 through FY 1983, and aban-
doned the data for FY 1984. As a result of the hearing, an _nvestigative report WES
issued on May 6, with specific findings and recommendations. Attached to my testi-
mony are the subsequent replies from John Agresto, acting NEH Chairman; James
Miller of the FTC; and Bennett of the Department of Education. We have received
no response from the Justice Department in spite of repeated phone cails and corre-
spondence.

At that hearing, William H. Brown, III, who chaired the EEOC during the Nixon
Administration, noted that:

"'I ne refusal of the Chairman for the National Endowment for the Humanities to
comply with section 717 of Title VII of the Civil Rights Act of 1964 and with Excecu-
tive Order 1148 as well as with the directives of the Office of Personnel Manage-ment to identify underrepesentath of minorities and to establish goats and timeta-
bles where such underrepresem,i' ,0:, exists is inexcusable and should not be to!erat-ed

"All of us who have served in the Government have taken an oath of office to
uphold and defend the Constittition of the United States as well as the laws of this
country Nowhere has it been suggested that in accepting a high government posi-
tion, we would be allowed the discretion of enforcement and upholding only those
laws with which we agree "

Mr. Brown further stated that:
"The decision in this case of the Chairman of NEH to separate hi' agency from

more than 100 others who have obeyed the law and the iegulations of EEOC makes
one wonder whether he believes this is a nation of laws or a nation of individuals."
[Hearing, p. 71]

I strongly agree with Brown that "laws which are flagrantly violated or poorly
enforced weaken the entire fabric of our society and our system of justice."

Another witness, the distinguished Dr. Arthur Flemming, who was HEW Secre-
tary under President Eisenhower, challenged the right or any agency head to ignorethe law.

"In my judgement, this is a refusal to comply with the law and consequently con-
stitutes a violation of the oath of office.

"The Congress said that the head of each department, agency or unit shall
comply, not may comply, but shall comply with such rules, regulations, orders andinstructions."

Dr. Flemming stressed the fact that all federal officials must obey all federal
lawswhether they agree with them or notuntil they can persuade the Congress
to change those laws or have the courts overturn them.

Yet, this has not occurred.
Goals and timetables, as a federal requirement, were not picked out of the hat.

These policies were developed by the Federal government in response to prersistent
employment practices within both the public and private sector which systematical-
ly excluded women and minorities from the employment market place and fair com-petition

12 BEST COPY, AvAwLE



9

Since the inception of these provisions, there have been significant changes in the
work place, triggered by insistent enforcement of the law by the EEOC and public
demand.

According to Dr. Flemming:
"Affirm:five action remedies have led to significant improvements in the occupa-

tional status of minorities and women. Gains have occurred in the professions, in
managerial rssitions, in manufacturing and tro sing, in police and fire departments
and other public service posit' ans. These gains are linked specifically to enforcement
of the goals and timetable :equirements of the contract compliance program and to
court orders and consent decrees for ratio hiring "

At that same hearing, almost one year ago, EEOC Chairman Clarence Thomas
stated that, cone ..ry to opinions ren'lered by NEH, FTC, and the Department of
Justice, the EEOC was fully empowered to require all federal agencies to comply
with these requirements, including goals and timetables.

"The EEOC is the lead agency authori-ed to issue such orders, directives and
other instructions as it '1eems nece- ar.y to federal agencies with regard to ther
equal opportunity programs. TherrA :e, theta is no legitimate question w. a regard
to the Commission ' a authority to seek information it deems appropriate' [Hearing
transcript, p. 20]

In a follow-up review by the American Law Division of the Congressional Re-
search Service, the investigating Attorneys fully supported EEOC's authority to set
employment goals to women and. minorities, both in the statutes and in a series of
Executive Orders 11246, 11478 and 12076. It also noted that under regulations issued
by the Office of Personnel Management, "all agencies must include their plans for
minority recruitment in the EEOC plaai which they submit to the EEOC each year.
Such plans must include annual specific determinations of underrepresentation for
each group and must be accompanied by quantifiable indices by which progress
toward eliminating underrepresentation can be measured "'L5 CFR 720.205(b)]

Thomas stressed that "we have viewed out statutory authority and obligations to
be at odds" with the position espoused by NEH. "The problem we have with them
[NEH] is they are not providing us with goals and timetable that we require to de-
velop the plan .hat's required under Section 717. That's the violation . . . they may
have, for example, the best numbers in the world and not provide us with goals and
timetables. That's the problem." [Hearing, p. 29]

And the EEOC was powerless to do anything to compel compliance, Thomas said.
He asked that Congress toughen the current statute so the Commission could go
after recalcitrant agencies who willfully ignore the law:

"I think that for noncompliance, if we had in place sanctions or some sort of
me :hanism to require compliance, then perhaps we could get compliance, whether
or not this sort of quasi-civil disobedience is vilid or not. But right now, we have no
sanctions to impose against any agencies. All we can no is report noncompliance to
Congress.

Representative COLLINS Would you like to see Congress strengthen the enforce-
ment provisions that might be necessary for compliance? Would that be beneficial?

Mr. TinsatAs I think that Congress could simpl:t give us some enforcement provi-
sions. There aren't any now.

In the year since those remarks, Mr. Thomas has gone full circle on what he
thinks his agency should be doing. He testified before my colleague, Representative
Gus Hawkins, who chairs the Committee on Education and Labor, that:

"I do not support the use of goals and timetables." [Hearing, sec. 14, 1984, p. 9]
Ironically, in 1983, that same EEOC Chairman had written to the Attorney Gen-

eral to warn that the use of goals in Federal employment was required, had been
required for sometime and that the EEOC "strongly prote...ced" the action by the
Justice Department, which:

"Constitutes not only a sharp departure from acceptable standards of inter-agency
protocol but was an action taken in derogation of this agency's statutory desk,- ation
as the chief interpreter of Title VII of the Civil Rights Act of 1964, as amended."

Thomas concluded the January 26, 1983 letter to William French Smith with the
comment that "every member of the [EEO] Commission finds this Anilateral /talon
by the Department of Justice deplorable." [Hawkins hearing, p. 65]

Obviously, Mr. Thomas has conveniently chosen to forget his own remarks as well
as his written statements.

Initially, when I introduced H R 781, it was to provide subpeona power to the
EEOC se that the ageacy would have the necessary legal muscle to seek full compli-
ance
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However, subsequent remarks by Chairman Thomas and members of his Commis-
sion made me question whether the agency would use this power if Congress did
indeed provide it.

Today I am introducing an amendment in the form of a substitute which I think
would be easier to administer and to implement, without lasening the same desired
effect.

By substitute amendment would provide that:
1. If an agency has not provided the mandatory employment goals and timetables

as part of the annual affirmative a:tion statement by the conclusion of the fiscal
year on September 30, the EEOC would be empowered to initiate civil talon in U.S.
District Court to compel that any department, agency or appropriate unit provide
the data.

2. If the EEOC does not take appropriate legal action by October 31 of that same
calendar year against any agency which has not filed the required information, then
an employee of that department, agency or unit could seek legal action in district
court, or a labor organization on behalf of that employee may undertake the neces-
sary legal action.

I believe these provisions may be less cumbersome than going to the Comptroller
General or wading through the lengthy delays that could be incurred in the earlier
proposal for the subpoena process.

We need action and we need it now. In a country of 238 malion people, we simply
cannot allow each person to decide what laws they will obey and which they will
disregard or we would have complete chaos.

In closing, let me urge this subcommittee to review the clear distinctions between
the goals and timetables prescribed by the laws versus the emotionally volatile word
of quotas which the Justice Department and the White House keep trying to equate
with goals.

Let us set the ecord straight on these words with a definition provided by the
Department or Labor during a previous Republican administration:

' Goals may not be rigid and inflexible quotas which must be met, but must be
targets reasonably attainable by means of applying every good faith effort to make
all aspects of the entire affirmative action program [[Memorandum of March
23, 1973 by the Departments of Justice and Labor, the i...;"01C and the Civil Service
Commission]

Quotas, on the other hand, require hiring a fixed number or percentage. Neith3r
the EEOC nor any Federal statutes require quotas in employment. Only the courts
are empowered to order quotasbased on a finding of noncompliance with the fed-
eral laws, and the quota must be temporary, aimed at a definite percentage, and
considered to be the best way to redress a previous wrong.

Finally, let me state for the record that the Supreme Court's decisions in Baake,
Weber and Fidlelove all strongly indicate that race-conscious remediesincluding
goals and ratiosare a lawful means for dealing with the effects of prior discrimina-
tion.

I can believe that the world is square or that the ocean is red or that today is
Saturdaybut m' own opinion, no matter how deeply held, does not alter any of
those factual realities

The same concept applies to the goals and timetable requirements which are cur-
rently part of the law Anyone can disagree with them but, until they are changed
by the courts and the Congress, they are the law, and each federal agency head has
an ethical obligation to provide that data under his or her oath of office, and the
EEOC has an obligation to enforce the tenets of that law as long as it remains on
the books.

Mr. Chairman, I thank you for the oppv-tunity to appear before you today.

U.S. DEPARTMENT OF EDUCATION,
June 12, 1985.

H CARDISS COLLINS,
Chairwoman, Subcommittee on Gr' ctiviies and Transportation, Commit-

tee on Government Operations, depresentatives, Wishington, DC
DEAR MRS. COLLINS: I am respoc, ung to your letter of May 28 requesting comment

on the fl 'Wigs and recommendations contained in the Sixth Report of the Commit-
tee on Government Operations, "National Endowment for the Humanities and the
Equal Employment Opportunity Commission," (EEOC) base., on a study by the Gov-
ernment Activities and Transportation Subcommittee.

The Committee found that in 1984 the National Endowment for the Humanities
"chose to take issue with the concept of affirmative guidelines" (pp. 20-21). As
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have stated many times, I support the concept of affirmative action and I instituted
affirmative action policies and expanded existing affirmative action efforts at the
Endowment when I served as its Chairman I have also done so at the Department.
I thus take issue with the Committee's finding on this point

The Committee also found "shortcomings in the agency's (NEH's) stated strategy
for achieving compliance with the Federal civil rights laws through aggressive re-
cruitment" (p 21) As I testified before the Subcommittee, I believe that the record
of the Endowment in this area during my tenure was exemplary. Moreover, during
this period I also achieved a significant reduction in staffing levels at the Endow-
ment without adverse effects on women and minorities at the agency.

The Committee recommends I confirm that the Department of Education will
submit to EEOC "the requir.m1 materials in a timely fashion" (pp. 21-22). While I
am Secretary, the Department of Education will provide all legally requirnd materi-
als to the EEOC in a timely fashion.

Let me state once again my strong commitment to vigorous enforcement of all
civil rights laws and regulatic'is and to the promotion of fair and equitable treat-
ment of all individuals without regard to race, sex, religion, national origin, age, or
handicapped status.

Sincerely,
WILLIAM J BENNETT, Secretary.

FEDERAL TRADE COMMISSION,
Washtngton, DC, June 20, 1985.

Hon CARDISS COLLINS,
Chatrwoman, Subcommittee on Government Activate and Transportatton, Commit-

tee on Government Operations, House of Repn sentatives, Washtngton, DC.
DEAR CHAIRWOMAN COLLINS' Thank you for our letter of May 7, 1985 to which

this is in response.
As your repo t notes at pages 11-12, th.:. Federal Trade Commission "is currently

involved in implementing the equal employment directives of a court order," which
expires on November 10, 1985. That order resulted from the court's approval of a
revised settlement agreement resulting from a 1976 class action lawsuit alleging
racial discrimination in hiring practices in a prior Commission. The order does not
require the Commission to establish goals or time tables and in fact eliminated
those requirements which were found in the original order of settlement.

Notwithstanding the fact that the Bachman order does not require goals or time
tables, the Commission and I personally are committed in practice and principle to
promoting opportunities for equal employment for all people. As part of that com-
mitment, I have advocated repeatedly a program of affirmative recruitment of mi-
norities at the Commission. I am enclosing a copy of my statement on that subject.
In addition, I meet regularly with Bachman class members to discuss what is being
done to increase minority representation among employees at the Commission
While I recognize our task remains unfinished, I believe our record disputes any
notion that our efforts have not met both the letter and spirit of the law. By way of
example, in fiscal year 1984 the percentage of offers to minority law clerks was
greater than their representation among those graduating from law school. As of
September 30, 1984, minorities comprised 36% of the total Commission workforce. A
complete statistical analysis of minority professionals' employment at the Commis-
sion is contained in the 1984 Annual Report filed by the independent Coordinator
with the court in the Bachman matter, a copy of which is enclosed.

I do not believe the Commission can be ordered to establish hiring goals or time
tables by the majority report of a legislative subcommittee without contravening the
doctrine of separation of powers. Moreover, it is respectfully submitted that the
Equal Employment Opportunity Commission does not, as a matter of law, possess
the authority to i;ompel any agency to submit such information. The Commission
not only subscribes to the views expressed by the Department of Justice on the law
in this matter but has concluded independently that the law Goes not requi' - this
Commission to comply with the EEOC request.

For the foregoing reasons, the Commission respectfully declines to furnish the in-
formation sought by the firs+ recommendation of your report.

Sincerely yours,
JAMES C. MILLER III, Chairman.

Enclosure.
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SIATISTIC., ON DEPARTMENT OF EDUCATION

GS level Men Women Total

GS-1 thru 8 293 1,362 1,655
GS-3 thru 12 771 99f: 1,766
GS/GM 13-15 1,017 441 1,458
SES 58 15 13

Total employees 4,952

Slat stocs prowled by ton Paws, Debt o' Ecluotton, 245-8233

FEDERAL TRADE COMMISSION

'ItEMORANDUM

To- Managers and Supervisors.
From James C. Miller III, Chairman.
Subject. Equal Employment Opportunity and Affirmative Action.

On September 24th, I met witn Bachman class members and had a very useful
exchange of views. The issues ar.,1 ideas we discussed reinforced by conviction that
effective human resource management promotes equal employment opportunity and
vie versa.

In furtherance of my commitment to excellence in human resource management
at the Commission, I want to establish four management objectives for Fiscal Year
1985

First, you should review your human resource management critical element and
performance standards with your supervisor to ensure that it includes the specifici-
ty that other substantive elements ineude. Also, you should verify that your accom-
plishments under the critical element an be appraised. For example, performance
standards should include specific initiatives to (a) identify and encourage qualified
employeesminorities as well as non-minoritiesto apply for higher-level positions;
and (b) use the performance appraisal system to identify developmental needs and
to provide candid feedback to employees

Second, you will be evaluated care!'ully on your performance of the human re-
source management critical element The fulfillment of equal opportunity and af-
firmative recruitment objectives will be reviewed with the same attention given to
performance in case-related areas. I intend to recognize supervisors and managers
who excel in human resource management.

Third, to help supervisors and managers develop their skills in the performance
evaluation area, we will provide special training courses for supervisors. I am con-
vinced that effective performance evaluations, including frank feedback and coach-
ing, are essential to effective management

Fourth, you should conduct mid-year performance roview.4 with your employees to
insure they have a clear idea of how well Ley are performing. You should conduct
these reviews on schedule and use them to reinforce quality performance, to isolate
problems, and to set developmental goals.

If the Commission is to achieve the objectives we have set, all of us must be cre-
ative and aggressive in the steps we take -luring the year. I ask that you give these
issues your highest priority and explore new approaches, such as intraoffice rota-
tions, to ensure that each employee 16 given an opportunity to attain his or her
highest potential.

Attached is a copy of my memorandum to Backman class members. I welcome
any additional suggestions that you might have, and I urge your full attention to
or human resource management goals.

Attachment

NATIOLAL ENDOWMENT FOR THE HUMANITIES,
Washington, DC, May 28, 1985.

Hon CARDISS COLLIN3,
Chairwoman, Government Astivities a,td Transportation Subcommittee, Committee

on Govern-nent Operations, Rayburn House Off.ce Building, Washington, DC.
DEAR CHAIRWOMAN COLLINS. This is in response to your letter of May 7, 1985

asking the Endowment to comment on the findings an' recommendations contained
in the Sixth Report by the Committee on Government Operations concerning "The
National Endowment for the Humanities and the Equal Employment Opportunity
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Commission." Since not all of the findings and recommendat. Ins pertain to the En-
dowment, I have only a few brief remarks to make.

The Committee states that it found "shortcomings" in NEH's "strategy for achiev-
ing compliance with Federal civil rights laws through aggressive recruitment." I
think the record will show that there are no "shortcomings" in our efforts to recruit
minority and women employees. HEH casts a wide net in recruiting for mid- and
senior-level professional job vacancies and specifically targets minority and women
applicants by placing job announcements in a number of minority publications. In
addition, NEH has expanded its mailing lists for job announcements to include insti-
tutions with traditionally minority populations. We take our obligation to recruit
seriously, and should not be faulted on that score.

The Committee recommends that NeH, along with the Department of Justice and
FTC, submit to EEOC "goals and timetable data" regarding "recruitment, hiring,
and Internal promotions " As you know, Dr. Bennett in his letter of January 16,
1984 to Clarence Thomas of the EEOC and in his subsequent testimony before your
Committee strongly opposed the principle of setting racial goals for hiring. I endorse
Dr Bennett's position. It will remain NEH policy neither to favor nor slight anyor.e
because of race, color, national origin, religion, or gender. Since we refuse to judge
people on the basis of sex or race, we will not establish "goals and timetables."
Moreover, given the opinion of the Justice Department and the testimony of Mr.
Devine and Mr. Thomas at your hearings, we are even further convinced of the le-
galityas well as simple justiceof our position. Nor do we think such "goals and
timetables" are warranted given NEH's admirable record in hiring and promoting
minorities and women.

The Committee also recommends that appropriations be rescinded for agencies
that are "not in compliance with data submission requirements as mandated by Sec-
tion 717 of Title VII of the Civil Rights Act of 1964, as ameneed, and by Section 310
M the Civil Service Reform Act of 1978." Since our only "offense" is that we have
refused to discriminate on the basis of race or sex, we think this action would be
most unfortunate.

The other recommandations of Cie report do not pertain specifically to NEH but
are concerned, instead, with certain legal issues involving EEOC's guidelines, regu-
lations, and enforcement powers Since these issues are only indirectly relevant to
the Eli-lowment, I should not comment upon them. I would like to say, however,
that the dissenting views of the Committee's minority members raise serious ques-
tions about these Issues and about the content of the report, issues that should be
addressed by the Congress.

As is customary with Congressional correspondence of this nature, copies of this
letter will be made available to other interested Congressional committees.

Sincerely yours,
JOHN AGRESTO, Acting Chairman.

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AND INTERGOVERNMENTAL AFFAIRS,

Washington DC, July 22, 1985.
FiGh CARDISS COLLINS,
Chairman, Subcommittee on Government Activities and Transportation, Committee

on Government Operations, House of Representatives, Washington, DC.
DEAR MADAM CHAIRWOMAN: This letter resporvis to your correspondence to the

Attorney General wherein you requested the Department to review the investiga-
tive report entitled "The National Endowment for the Humanities and the Equal
Employment Opportunities Commission."

On July 23, 1985, the Subcommittee on Employment Oppc-tunities of the House
Committee on Education and Labor will be holding a hearing on this subject matter
Acting Assistant Attorney General W. Lawrence Wallace will be representing the
Department. Enclosed is a copy of the Department's statement which has been sub-
mitted to the Subcommittee on Employment Opportunities.

Sincerely,
PHILLIP D. BRADY,

Acting Assistant Attorney General.
(By) DIANE E. TEBELIUS,

Special Assistant.
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Mr. MAR riNEz. Thank you, Mrs. Collins, and thank you for your
efforts in monitoring this extremely important area of civil rights.
Thank you for appearing before us today.

Before I ask you to join us on the rostrum here, I would like to
ask you one question. If three agencies. and perhaps four this year,
interpret the law by their own standards, and because they dis-
agree with the law, while 106 other agency heads do not, what hap-
pens to our s) If government and what happens to the role of
Government as to rqual employment opportunity?

Mrs. COLLINS. First of all, you don't have a Government applying
the laws equally. You have people ignoring the laws. That means
the law is invalid. I mean, if people just ignore the law, you don't
really have a law. You don't have any enforcement power and you
don't do anything with it.

What happens to equal opportunity in our Government to be
fair? It goes right down the drain.

Mr. MARTINEZ. When we do not obey laws, what do we have, an
anarchy?

Mrs. COLLINS. I believe we have an anarchy.
Mr. MARTINEZ. Thank you.
Mr. Hawkins?
Mr. HAWKINS. I have no questions.
I would like to commend Mrs. Collins on an excellent analysis of

the situation. I don't think anyone would disagree with what you
have said. However, we still have three or four senior Goveniment
officials continuing to disobey the law.

Mrs. Commis. That's right.
Mr. HAWKINS. I don't think we will get to consideration of your

bill in this session of Congress, but certainly we need to get started.
It is obvious that even if your proposal passed both Houses, the
President would veto it because he nominated the very individuals
that your proposal is designed to reach. So it just seems to be an
outright conspiracy to disobey the law and I think it reaches all
the way tip to the White House It is not difficult to understand
why we're in such confusion and chaos, not only in this country
but around the world.

I commend you on an excellent statement.
Mrs. Commis. Thank you, Mr. Chairman.
Mr. MARTINEZ. Mr. Williams.
Mr. WILLIAMS. Mrs. Collins, T too, want to commend you for your

statement.
When I first saw your original bill, I was somewhat hesitant to

cosign it, even though I agreed with almost all that was in it. How-
ever, I was concernedand my question goes to whether your sub-
stitute takes care of this problemI was concerned that in your
origina? bill you had a provision to withhold the salaries of civil
servants who refused to turn over records, and for political appoint-
ees who refused to do that you sent their names to the White
House. It seemed to me there was a disparity and inequity in treat-
ment between some civil servants and others who were appointed
through the political process.

Does your substitute deal with that?
Mrs. COLLINS. It drops the provision altogether, sir.
Mr. WILLIAMS. It drops the provision altogether?
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Mrs. COLLINS. Yes, it does.
Mr. WILLIAMS. That makes the substitute a lot more palatable to

me. I think it is a good bill.
Mrs. COLLINS. Thank you.
Mr. MARTINEZ. Thank you, Mr. Williams.
Mr. Hayes.
Mr. HAYES. I don't have any questions. I do want to commend my

colleague for having appeared before this committee. You have sort
of laid out for the record some of the history of the kind of prob-
lems we are faced with today, where we have these kinds of people
operating in what I consider to be a violation of the law, and
they're still getting away with it.

As you well know, we have been tested in Chicago by a suit of
the Justice Department against the city of Chicago for its affirma-
tive action program in the upgrading and placement of blacks and
other minorities in the police and fire department.

Just last week, or the week before last, William Bradford Reyn-
olds appeared before another committee and when asked the ques-
tion about the purpose of this litigation of the Justice Department
against the city of Chicago, what they hoped to accomplish, the
purpose to eliminate some of the minorities that had been hired by
these two departments, he said that was not the purpose. He said
what they wanted to do was to set goals and timetables for the
future. With these kind of people heading up the department, I
shudder to think what will happen if they get their way. So we
have got our work cut out for us in Chicago.

Mrs. COLLINS. The gentleman is absolutely right. One of the rea-
sons why I feel that this legislation is so important is because,
when you have the Justice Department of our country holding
itself above the law, as was the case when they refused to provide
the goals and timetables that were required, then you can't help
but have a trickle down effect on what happens in other States and
eventually down to other cities.

When you have this kind of thing happening, it is going tt,
impact every single individual in the country. I think your example
of what has happened in Chicago is most appropriate at this time
because we're seeing its effect already.

Mr. MARTINEZ. Thank you, Mr. Hayes.
Mr. Murphy.
Mr. MURPHY. Thank you, Mr. Chairman.
Thank you, Mrs. Collins. I think you have pointed out some very

good factual information that I can tell you I did not know. I know
of Mr. Bennett's record, having worked with him in my committee.
But I do appreciate your setting forth these items.

Although I come from Pn area in the country where they don't
particularly espouse quotas, I think that the things you pointed out
are extremely pertinent, and when we have a law on the books
that has been passed by Congress, made by four prior administra-
tions, both Republican and Democrat, we muqt insist that this ad-
ministration and all of its appointees adhere to the law, no matter
what the law is. If they want to change the law, there is a way to
do that. They can't do it unilaterally. I think you pointed out some-
thing that many Members of Congress are concerned with.

Thank you very much.
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Mrs. COLLINS. Thank you.
Mr. Chairman, I certainly thank you for the offer to sit with

your subcommittee today. However, I have a previous commitment
that I have to honor.

Mr. MARTINEz. Thank you again for being here.
Mrs. COLLINS. Thank you.
Mr. MARTINEZ. Our next witness is Mr. Dough.. Bielan, Director

of the Public Sector Programs Division, Equal Employment Oppor-
tunity Commission.

While Mr. Bielan is being seated, I would like to make two an-
nouncements. First, the prepared statements will be entered in the
record in their entirety, and the second is to remind the subcom-
mittee members that under House committee rules each member is
limited to a 5-minute questioning period of the witness.

With that, would you proceed.

STATEMENT OF DOUGLAS BIELAN, DIRECTOR, PUBLIC SECTOR
PROGRAMS, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Mr. BIELAN. Good morning, Chairman Martinez, and members of
the subcommittee.

I appreciate the opportunity to appear before you and to respond
to any questions that you may have regarding the Commission's
Federal enforcement activities. In the interest of time, I have sub-
mitted a complete statement for the record, but will read a summa-
ry of that statement, again because of time constraints.

I understand the subcommittee has requested EEOC's testimony
on the Commission's responsibility under section 310 of the Civil
Service Reform Act, section 717 of title VII, which requires that all
Federal agencies develop equal employment opportunity programs,
EEOC's record with respect to processing of Federal sector EEO
complaints, and lastly, the Commission's position on H.R. 781, in-
troduced by Representative Collins.

If I may, I would like to address H.R. 781 first. As you know,
H.R. 782 proposes to grant EEOC subpoena power although with
this morning's testimony, that is changedto strengthen the au-
thority of EEOC to enforce nondiscrimination policies of the Feder-
al Government. The Commission has not taken a position on H.R.
781 and, consequently, I have nothing to report on H.R. 781, except
to note the July 25, 1984, testimony of Cheirman Clarence Thomas
of EEOC before the House Subcommittee on Government Activities
and Transportation. I have attached a copy of the chairman's pre-
vious testimony to my statement.

With section 717 of title VII of the Civil Rights Ac.. of 1964, as
amendment, and section 301 of the Civil Service Reform Act of
1978, Congress has obligated Federal agencies to develop and carry
out affirmative employment programs. At the same time, Congress
has given EEOC authority to issue directives to agencies on how to
fulfill these affirmative employment requirements and responsibil-
ities, and has requested agencies to comply with EEOC's instruc-
tims.

As the principal enforcement agency for protecting individual
rights, the EEOC has a unique responsibility for protecting the
rights of Federal Government employees. The Commission provides
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leadereship and guidance to agencies in the executive branch on all
aspects of Federal EEO programs. Pursuant to the authority ur, der
these statutes, EEOC assumed oversight responsibility in January
of 1979 for EE() efforts in the Federal Government. Since 1979,
EEOC has had to establish effective but uniform methods and sys-
tems to carry out its mandate, while at the same time it has con-
tinued to study procedures and requirements applicable to EEO
and affirmative employment programs.

In the Federal sector effort, with a focus on 717 of title VII, the
Commission has approved management directive 707 in 1981 which
required Federal agencies to set up 5-year affirmative action plans,
fiscal year 1982 through fiscal year 1986, with goals and timetables.
In addition, a new 707 appendix B with 1980 census data was
issued in 1983 to provide agencies with more effective statistical
data for monitoring affirmative employment efforts. In 1983,
the Commission passed management directive 707A, which
mandates yearly accomplishment reports on a series of uniform
formats of agency affirmative employment efforts.

This reporting format was approved initially for 1 year by GSA
and thea was reissued fur the ,st of the current cycle. MD-707A
gives extensive guidance to ;encies in preparing affirmative
action accomplishment report* Ad affirmative action plan updates.
Together, with MD-70'7 and h 1-707 appendix 11, it forms the basis
for Federal sector program activities in the area of affirmative em-
ployment programs for minorities and women.

EEOC has worked closely with .ther Federal agencies to develop
thee* programs. As a result of these efforts, we have increased com-
pliance with directives from 45 percent in fiscal year 1981 to 99
percent by the end of fiscal year 1984.

EEOC is responding to more requests from agencies for technical
assistance, and agencies are now required to complete standardized
annual reports on plan progress. This information will allow the
Commission to chart the direction and progress of the Govern-
ment's equal employment and affirmative employment efforts in a
more timely manner.

In 1984, the EEOC issued its first annual report, the fiscal year
1982 annual report, on the Status of Minorities and Women the
Federal Government. This deals obviously_ with regard to minori-
ties and women in the Federal sector. EEOC, in its efforts to reduce
the burden on Federal agencies, continues to review and reexamine
regularly its policies, regulations, and approaches with respect to
the enforcement of Federal statutes that bar discrimination in em-
ployment.

Accordingly the Commission has been and is currently reviewing
its policies in a number of areas. One major area of responsibility
of the Commission that we are just beginning to review is our as-
signment under section 717(b) of the Civil Rights Act of 1964, as
amended, to update rules, regulations, directi ies and instructions
to assure that each Federal agency maintains an affirmative pro-
gram of equal employment opportunity.

It is particularly necessary for the Commission to now examine
its policy in this area because EEOC's MD-707, which constitutes
the Commission's current instructions to Federal agencies on this
subject, applies only through fiscril year 1986. The Commission
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must therefore soon establish and issue to agencies specific rules,
regulations, directives, instructions, et cetera, as necessary, to effec-
tively comply with the r quirements of section 717(b). The Commis-
sion is now reviewing management directive 707.

In addition, EEOC has dev:ied an onsite program review guide to
direct Commission Federal affirmative action field and headquar-
ters staff in conducting onsite eveduatims of agencies' affirmative
employment programs for both field and headquarters installa-
tions. The staff guide provides uniform guidance for the review and
analysis of agency affirmative employment programs for minori-
ties, women, and handicapped individuals. Approximately 255 re-
views of title VII programs of 12 selected agencies were conducted
in 1983. In fiscal year 1984, 364 reviews were conducted. Onsite re-
views have proven to be one of the most effective tools for ensuring
compliance with our directive area.

With regard to the committ ,aquiry concerning section 310, I
provide only a brief overview I-cause the Office of Personnel Man-
agement has sole oversight responsibilities for the Federal Equal
Opportunity Recruitment Program, or FEORP.

Public Law 95-454, section 310 of the Civil Service Reform Act of
1978, established the Federal Equal Employment Opportunity Pro-
gram which requires Federal agencies to develop plans and estab-
lish specific recruitment programs for minorities and women where
low representation in these groups exists in occupational categories
and grade levels within their respective agencies. The act requires
EEOC to devise guidelines to implement these minority recruit-
ment programs. Agencies were directed to incorporate these re-
cruitment programs into their equal employment opportunity pilaw
mandated by section 717 of title VII of the 1964 Civil Rights Act for
submission to EEOC. EEOC's mar agement directive further re-
quires departments and agencies to mail FEORP plans to EEOC for
transmission to OPM, which has authority for this program. In co-
ordination with officials at OPM, all FEORP plans received by
EEOC have been transmitted accordingly.

I believe it would be remiss in coming before you to testify today
if I didn't also address section 501 of the Rehabilitation Act of 1973,
as amended. With assurance, I can tell you that there has been
definite, significant progress in the employment of handicapped in-
dividuals, particularly those with severe, targeted disabilities, in
the Federal Government.

Before responsibility for section 501 was transferred to the Equal
Employment Opportunity Commission in 1978, there bad been a
slight downward trend in the numbers of handicapped individuals
working for the Federal work force.

EEOC developed management directives with instructions and
guidance to agencies which require planning objectives for in-
creased representation of persons with severe disabilities. In 1981,
representation of severely disabled persons in the Federal Govern-
ment was 0.79 percent. Data show that at the end of fiscal year
1984 the representation of persons with severe disabilities was 0.95
percent.

Based on 1970 census data, the U.S. Department of Labor esti-
mates that 5.95 percent of the population which is work force age
and able to work is comprised of persons with severe disabilities.
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Handicapped individ ials, especially those with severe disabilities,
continue to be severely underrepresented in the Federal work force
at 0.95 percent. The fact that there has been a 20-percent increase
since 1981 in the percent representation of persons with targeted
severe disabilities indicates that the affirmative action program, as
set out in our management directives, is effective.

We have enjoyed a good working relationship with the Federal
agencies. In 1982, 100 percent of the agencies submitted accom-
plishment reports and program plans for the 501 program. In 1983,
three relatively small agencies did not submit reports, and for
fiscal year 1984, we are continuing to work with six agencies which
have not submitted reports.

In March 1983, EEOC issued management directive 712, which
prescribes to Federal agencies instructions, procedures and guid-
ance for continuing comprehensive programs to facilitate equal em-
ployment opportunity for handicapped individuals. The comprehen-
sive programs that are to be established and documented will en-
compass all agency activities related to hiring, placement, and ad-
vancement of handicapped individuals.

At the end of this month we will conduct our first pilot onsite
review of an agency's headquarters implementation and integra-
tion of management directive 712 into its management systems.
The primery purpose of the onsite review is to provide technical as-
sistance and make recommendations to increase employment op-
portunities for handicapped individuals and improve management
directive 712 administrative implementation.

EEOC has been conducting onsite reviews of agencies' field in-
stallations since fiscal 1982. Almost 600 section 501 reviews have
been conducted. The Commission continues to provide extensive
and ongoing technical assistance to Federal agencies on implement-
ing their affirmative action programs. EEOC 's management direc-
tives are helping agencies to make improvements in their programs
because ey provide detailed instructions and guidance for estab-
lishing, implementing, and monitoring their efforts.

Affirmative action accomplishment reports and plan updates, as
well as onsite program reviews, have enabled EEOC to more effec-
tively identify technical assistance needs and track progress made
in the employment of women, minorities, and handicapped individ-
uals in the Federal Government

Our agency also has responsibility for the management of the ad-
ministrative hearings which are conducted by EEOC attorney-ex-
aminers throughout the country. The hearings occur upon com-
plainant's request after the complainant's own agency has investi-
gated EEO allegations. The public sector programs provide techni-
cal and legal guidance to field attorney-examiners, private attor-
neys, EEO headquarters management, and other Federal agency
staff, employee organizations and Federal employees and the gener-
al public. The 86 EEOC attorney-examiners are stationed in the
Commission's 22 district offices. In fiscal year 1984, we received
4,991 requests for hearings. In that same year, 4,930 cases were
closed, for an average of 67.3 closures per examiner. In the first
half of 1985, we received 2,277 requests for hearings, and in the
same period, 2,337 cases have been closed, leaving 3,753 open cases.
The average closure rate for fiscal year 1985, based on projections
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of the work force for the first half of 1985, is 66.6 closures per ex-
aminer.

During fiscal year 1984 and the first part of fieual, year 1985, the
hearings program has seen a reduction in caseload throughout the
country, which results from a higher productivity among the attor-
ney-r)aminers by a better distribution of cases throughout the
country and from the hiring of 10 additional attorney-examiners
for our district office bearing units.

The Commission has taken several other steps during fiscal year
1984 and 1985 to assure greater case processing efficiency.

The Commission approved the implementation of a "decision
from the bench" program, in which attorney-examiners can issue
their recommended decisions immediately at the conclusion of a
hearing in lieu of issuing them after receipt of a transcript. We
fmd this program saves time and benefits both the complainant
and the agency. We are very pleased thus far with the results of
the program.

We have also develnped a comprehensive field office quality con-
trol program for implementation in various hearing units in fiscal
year 1985. We are finding that through the qualit:, control reviews
we are having a substantial impact on work management and qual-
ity of the discrimination decisions issued by the field district office
hearing units. In addition, EEOC, in the process of issuing several
new management bulletins and directives providing guidance to
agencies in Federal EEO complaint processing, hopes to issue re-
vised complaint processing regulations that would streamline the
current multistepped administrative process, making it less costly,
more expeditious, and fairer for all parties.

We anticipate continued progress in the hearings program due to
the "decisions from thi! bench" program, the high productivity and
quality of the attorney examiner decisions, the issuance of addition-
al technical and legal r. uidances on Fed- :al EEO complaint process-
ing, and new regulations to streaml:_e the entire complaints proc-
essing system.

The committee has also expressed an interest in EEOC's Office of
Revie-- and Appeals. The Office of Review and Appeals has been
reorganized and increased staffing and resources have been allocat-
ed to ORA which administers the appellate portion of the Federal
complaints system. Under the Director of ORA, the number of at-
torney positions allocated to the office has been increased from 21
attorneys to 28 attorneys. Additionally, a new division has been
created within ORA to handle administrative matters, control of
cases, and compliance matters.

Another special unit has also been organized to work on improv-
ing quality of decisions issued. This unit reviews certain decisions
on a selective basis, researches complicated issues, or areas where
the Commission has not yet established clear precedent, develops
policy guidance, and conducts training for the legal staff.

Thank you, Chairman Martinez, and Members of the subcommit-
tee, for this opportunity to testify before you today.

[The prepared statement of Douglas Bielan, with attachments,
follows:]
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PREPARED STATEMENT OF DOUGLAS BIELAN, DIRECTOR, PUBLIC SECTOR PROGRAMS,
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Good morning, Chairman Martinez, and members of the Subcommittee. I appreci-
ate the opportunity to appear before you to respond to any questions that you may
have regarding the Commission's Federal Enforcement Activities. I understand that
the Subcommittee has requested the EEOC's testimony on (1) the Commission's re-
sponsibility, under Section 310 of the Civil Service Reform Act; and Section 717 of
Title VII, which requires that all federal agencies develop affirmative programs of
equal employment opportunity; (2) the EEOC's record with respect to the processing
of federal sector EEO complaints; and (3) the Commission's position on H.R. 781, in-
troduced by Representative Cardiss Collins.

Because I have the least to say about H.R. 781, I will address that first. The Com-
mission has not taken a position on H.R. 781. Consequently, I have nothing to
report, except to note the July 25, 1985, testimony of Clarence Thomas, Chairman of
the Equal Employment Opportunity Commission, before the House Subcommittee
on Government Activities and Transportation. That Subcommittee is chaired by
Representative Collins. I have attached a copy of Chairman Thomas' testimony to
my F.atement.

SETTING THE EXAMPLE FOR THE FEDERAL GOVERNMENT

As the principal enforcement agency for protecting individual rights, the EEOC,
has a special responsibility for protecting the rights of Federal Government employ-
ees. The Commission provides leadership and guidance to agencies in the Executive
Branch on aspects of all Federal EEO Programs.

A long-term plan to reform the Federal EEO complaints processing system has
also been initiated. It will centralize the present system within the EEOC, which is
the agency with greatest Title VII expertise. The Commission, responsible for over-
seeing Federal EEO efforts since January 1979, has found the current Tr., which
requires the agency charged with discrimination to investigate the allegation and
make a decision on the dispute to be ineffective, unnecessarily time-consuming, and
ten times more costly than the processing of private employer charges. The new
streamlined, centralized system should reduce problems occurring from conflicts of
interest, be less costly, more efficient and effective.

PUBLIC SECTOR PROGRAMS

Not to discuss the current systemThe Equal Employment Opportunity Commis-
sion (EEOC) implemented a headquarters reorganization in October 1982. Public
Sector Programs (PSP) was created within the new Office of Program Operations,
combining the functions of the old Office of Government Employment and the Hear-
ings and Technical Guidance Division of the old Office of Field Services.

PSP provides leadership and guidance to Federal agencies in the Executive
Branch on all aspects of the Federal equal employment opportunity program in fur-
therance of Section 717 of the Civil Rights Act of 1964, as amended; Section 501 of
the Rehabilitation Act of 1973, as amended; Executive Order 11478, as amended by
Executive Order 12106; and the Age Discrimination in Employment Act of 1967, as
amended. PSP develops proposed policies and implements approved policies and pro-
grams designed to prevent discrimination and assure equal employment opportu:ity
for minorities, women, and handicapped individuals in the Federal sector. PSP also
develops guidance establishing responsibilities and standards for hearings on com-
plaints of discrimination in Federal employment and provides technical assistance
to EEOC field personnel who provide hearings services to Federal departments and
agencies. PSP is responsible for oversight of the complaint system and for develop-
ment of new regulations for that system.

PSP is comprised of three divisions:
Federal Sector Program Division (FSPD); Handicapped Individuals Program Divi-

sion (HIPD); Hearings Program Division (HPD).
The purpose of this statement is to summarize the history, directions, and initia-

tives of PSP and its divisions and to explain EEOC's responsibilities and efforts
under Section 717 of Title VII.

sammourni
In 1964, Congress enacted basic prohibitions against discrimination in employ-

ment in the private sector. However, nothing in Title VII of the Civil Rights Act of
1964 covered Federal employees. In 1972, Congress enacted Section 717.
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This Section of the statute prohibits discrimination by Federal agencies on the
bases of race, color, sex, religion or national origin. It also requires the Federal
agencies to maintain affirmative programs of equal employment opportunity.

During the next two years, Congress enacted the Rehabilitation Act of 1973 and
the Vietnam Era Veterans' Readjustment Assistance Act of 1974, which require
Federal agencies to develop and implement affirmative action programs for hiring,
placement, and advancement of handicapped individuals and disabled veterans.

Until 1979, the Civil Service Commission (CSC) was responsible for ensuring that
Federal agencies developed and implemented equal opportunity programs for mi-
norities, women, and handicapped individuals including disabled veterans. The
President's Reorganization Plan No. 1 of 1978 transferred this responsibility to
EEOC. On the basis of sbzequent interpretation of statutory authority and legisla-
tive intent, the Office or Personnel Management (OPM) asserted jurisdiction over
equal opportunity programs for disabled veterans. The responsibility was shared
with EEOC during FY 1982 and assumed by OPM in FY 1983.

Executive Order 11478 (August 1969) requires Federal agencies to establish and
maintain affirmative programs of equal employment opportunity for all civilian em-
ployees and applicants for employment. EEOC's regulation at 29 CFR 1613.204(i) re-
quires agencies to submit written national and regional plans of action annually for
EEOC review and upproval.

Within EEOC, the old Office of Government Employment was responsible for de-
veloping programs, policies, standards, guidelines, and procedures for equal opportu-
nity programs. These functions have now been subsumed by Public Sector Pro-
grams.

In addition to headquarters staff, the Office of Government Employment had staff
attached to 10 EEOC District Offices, one in each Federal Region. Each affirmative
action unit in the field had two or three staff persons working for a field manager
who reported directly to the Office of Government Employment.

In December 1980, the Commission voted to decentralize routine administration
and supervision of the affirmative action field program and attach these functions
to the 10 District Offices. This was done so that onsite supervision of staff could be
performed by the District Directors. Responsibility for oversight, coordination,
standard-setting, and technical guidance remained at headquarters in the Office of
Government Employment. This dual reporting arrangement was inherited intact by
Public Sector Programs.

In Section 717 of Title VII (Equal Employment Opportunity) of the Civil Rights
Act of 1964 as amended and Section 310 of the Civil Service Reform Act of 1978,
Congress has obligated Federal agencies to develop affirmative mono of equal

^.memployment opportunity. At the Pe time, Congress has given EEOC authority to
issue directives to agencies on 'ow to fulfill these affirmative employment responsi-
bilities, and has required agcocies to comply with EEOC's instructions.

As the principal enforcement agency for protecting individual rights, the EEOC
has a unique respdnsibility for protecting the rights of Fede al Government employ-
ees. The Commission provides leadership and guidance to agencies in the Executive
Branch on aspects of all Federal EEO Programs.

EEO-MD-707 (January 9, 1981; modified by memorandum of June 15, 1981) in-
structed Federal agencies to develop, submit, and implement equal employment and
affirmative action plans for minorities and women for the period FY 1982 through
FY 1986. With this directive, EEOC initiated a multi-year affirmative employment
process. A single plan was to be implemented over a five-year period. The instruc-
tions, as amended by memorandum, gave detailed guidance to agencies, while per-
mitting flexibility so that agencies could conform affirmative action planning and
data collection and analysis with actual organizational configurations and existing
management accountability and budget systems.

THE REQUIREMENTS OF EEO-MD-707

Federal agencies and their major operating components and field installations are
required to develop plans establishing long-term (five-year) goals and annual goals
for occupations in which there is underrepresentation of a particular minority
group or women. Agencies are to conduct the underrepresentation anaylsis by com-
paring the actual percentage of representation of each race/ national origin group by
sex in each employment category with the percent representation of each race/na-
tional origin group by sex in the appropriate civilian labor force. Agencies are per-
mitted to use alternative available statistics or a data base other than the local ci-
vilian labor force if their recruitment and hiring for a specific occupation is consist-
ently done from a given geographic area.
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EEOC is aware that it may not always be possible for agencies to attain all sf-
firmative employment goals, even with good-faith efforts. Agencies have been en-
couraged to monitor their programs and adjust them as necessary.

PREVENTION OF SEXUAL HARASSMENT

EEO-MD-707 requires Federal agencies to submit a plan for prevention of sexual
harassment in the workplace along with their multi-year affirmative action pro-
gram plans. Submissions are to include.

Proposed amendments to agency codes of conduct or other policy directives that
describe employee rights aad responsibilities;

Training courses that will be developed or conducted (including the number of su-
pervisors or other employees to be trained);

Any instructions to agency offs( %at will accept complaints from alleged victim
of sexual harassment; and

Any other publications, directives, or materials issued to comply v. h GPM's
memorandum of December 11, 1979 (announcing that sexual harassment is a prohib-
ited personnel practice) and EEOC's guir' .lines anti instructions for prevention of
sexual harassment.

Like other components of the multi-year program plans, action plans for preven-
tion of sexual harassment are to be reviewed at least annually and revised as
needed to accomplish the goal of eliminating illegal sexual coercion in Federal
sector employment. Agency heads are responsible for compliance with these require-
ments. Most Federal agencies have submitted plans, and all those received have
been accepted.

EEO-MD-707A (August 26, 1983) provided instructions for agencies to use in up-
dating, on an annual basis, their Multi-Year Plans and in reporting, on an annual
basis, their accomplishments in affirmative action. rviulti-year plans are not static
documents. Annual or as-needed updating and continuing review and assessment
must be built into ongoing plan implementation and maintenance. The planning
process is to continue until all class groups are fully "epresented in all employment

A distinction, already used in he Federal Equal Opportunity Recruitment Pro-
gram, was introduced into planning and reporting of affirmative action for minori-
ties and women: Agencies were instructed to indicate how they expect to meet the
goals they have set for themselvesthrough internal movement or through external
hire This distinction allows agencie to plan and achieve goals (througl, internal
movement) even if they are not in position to hire new government employees.

The directive indicates that agencies are to update their plans and submit reports
as follows:

Accomplishment reports are to be submitted on an annual basis.
Annual gorus in succeeding years are to be based on expected vacancies and the

determinations of underrepresentation made as part of the Multi-Year Plan. Where
there has been a significant change in the male -up of a particular category or
series, new determinations of underrepresentation are to be made.

Plans are to be updated a '.....F, annually as new information becomes available
to agencies on barriers to eqt.... employment opportunity in staffing/rticruitment/
employee development procedures and requirements.

Agencies are required under the Civil Service Reform Act to provide for EEO per-
formance appraisal of employees in the Senior Executive Fsrvice and the Merit Pay
System. Agencies also are responsible for assuring satisfactory EEO performance by
all supervisors. EEO-MD-707 advises agencies that multi-year plans should be sup-
ported by manager and supervisor actions to accomplish related objectives.

An agency self-monitoring system is critically important to successful implemen-
tation and maintenance of a multi-year plan. Actions assigned to various officials
are to be monitored for accomplishment and effectiveness. Even a carefully-designed
plan may result in no action if monitoring and evaluation do not occur. Similarly,
an effective monitoring system without an effective plan and program is meaning-
less and may lead to substantial rmistance. The multi-year planning proceed re-
quires thorough and accurate analysis, meaningful and innovative planning and
programming, and comprehensive and timely monitoring.

PROGRAM ADMINISTRATION

During FY 1981 and FY 1982, Federal agencies received instructions from EEOC
on how to prepare multi-year affirmative action program plans to cover the time
period from FY 1982 through FY 1986. T.. 1983, agencies received instructions for
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preparing accomplishment reports for FY 1982 and for preparing program plan up-
dates.

Reports to Congress and the President are prepared as required by law. These are
public reports of Federal affirmative action efforts under Title VII and serve the
symbolic purpose of recognizing the efforts of the Federal community in the area of
affirmative employment for minorities and women.

In 1983, the Commission also passed Management Directive 707Awhich man-
dates yearly accomplishment reports, on a series of uniform formats, of agency af-
firmative employment efforts This reporting format was approved initially for one
year by GSA and then re-issued for the rest of the current cycle. MD-707A gives
extensive guidance to the agencies in preparing a Tirmative action accomplishment
reports and affirmation action plan updates. Tr;,,ether with MD-707 and MD-707
Appendix B, it forms the basis for Federal Sector Program activities in the area of
affirm itive employment programs for minorities and women.

EEO worked closely with other Federal agencies to develop these programs.
The re ant, of these efforts have increased co upliance with these directives from 45
percent in FY 81 to 99 percent by the end of FY 1984. EEOC is responding to more
requests from agencies for technical assistance and agencies are now required to
complete standardized anr.ual reports on plan progress. This information will allow
the Commission to chart the direction and progress of the pvernment's equal em-
ploymc and affirmative employment efforts in a more timely manner.

In 198', the EEOC issued the first Annual Report (FY '82 Report on Status of Mi-
norities and Women in Federal Government) with regard to minorities and women
in the Federal Sector.

The Commission laviews and reexamines regularly its policies, regulations and
approaches with respect to enforcement of the Federal statutes that bar discrimina-
tion in employment. Accordingly, the Commission has been, and is currently review-
ing its policies in a number of areas. In particJar, in October 1984, the Commission
unanimously voted to review its assignment under Section 717(b) of the Civil Rights
Act of 1964, as amended, to issue rules, regulations, orders anti instructions to
assure that each Federal agency "maintain(s) an affirmative program of equal em-
ployment opportunity." It is Particularly necessary for the Commission to now ex-
amine its policy in this area because EEOC's MD-707, which constitutes the ^om-
mission's current instructions to Federal agencies o _ this subject, applies only
through Fiscal Year 1986. The Commission must, therefore, soon establish and issue
to agencies, specific rules, regulations, directives, instructions, etc., as necessary to
effectively comply with the requirements of Section 717(b). The Commission is now
reviewing Management Directive 707

FEDERAL EQUAL EMPLOYMENT RECRUITMENT PROGRAM

With respect to the Committee's inquiry concerning Section 310, I provide only a
brief overview because the Office of Personnel Management has sole oversignt re-
sponsibilities for the Federal Equal Opportunity Recruitment Program (FEORP).
Public Lew 95-454, Section 310 of the Civil Service Reform Act of 1978, established
the Federal Equal Opportunity Recruitment Program which requires Federal agen-
cies to develop plans and establish specific recruitment programs for minorities and
women where low representation of these groups exists in occupational categories
and grade levels within their respective agencies.

The Act requirw- EEOC to devise guidelines to implement these minority recruit-
ment programs. Agencies were directed to incorporate these recruitment plans into
their equal employment opportunity plans mandated by Section 717 of Title VII of
the 1964 Civil Rights Act for submission to EEOC. EEOC's Management Directive
707 further requires departments and agencies to mail FEORP Plans to EL'OC for
transmission to OPM which has authority for thin program. In coordination with
officials at OPM, all FEORP plans received by EEOC are trPr.smitted accordingly.

SECTION 502 OF THE REHABILITATION ACT

I believe I would be remiss in coming before you to testify today if I did not also
address Section 501 of the Rehabilitalon Act of 1973, as amended. With assurance I
can tell you that there had been definite, significant progress in the employment of
handicapped individuals, particularly those with severe targeted disabilities, in the
Federal Government.

Before responsibility for Section 501 was transferred to the Equal Employment
Opportunity Commission (EEOC) in 1978, there had been a slight downward trend
in the numbers of handicapped individuals working on the Federal work force.
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[The Commission is processing an increasing number of complaints alleging hand-
icap discrimination by Federal agencies in violation of Section 501 of the Rehabilita-
tion Act of 1973. Our review of these complaints, our communications with other
Federal agencies, and the state of judicial caselaw on this subject matter indicates
that there are at least two major issues where the Commission's existing regulations
are inadequate and further guidance is necessary: (1) the appropriate definition of
handicapped individuals who are protected by Federal statutes from discrimination
and/or on whose behalf affirmative action is be undertaken; and (2) the extent to
which an agency must accommodate these individuals disabilities.

The Commission's regulations contain a very general definition of "handicapped
person." The regulatior.- also require that Federal agencies provide reasonable ac-
commodation to otherwise qualified handicapped applicants and employees, but pro-
vide little guidance beyond listing some of the factors that sh.Juld go into deciding
whether a particular accommodation is reasonable and would not impose an undue
hardship on the operations of the agency. The Commission is currently reviewing
these issues.

Generally, under Section 50L of the Rehabilitation Act, the Commission developed
management directives with instructions and guidance to agencies which required
planning objectives for increasing representation of persons with severe disabilities.
In 1981, representation of severely disabled persons in the Federal Government was
0.79 percent. Data show that the end of Fiscal Year 1984, the representation of per-
sons with severe disabilities was 9.95 percent.

Based on 1970 census data, the U.S. Department of Labor estimates that 5.95 pre-
cent of the population which is work force age and able to work is comprised of per-
sons with severe disabilities. Handicapped individuals, especially those with severe
disabilities, continue to be severely underrepresented in the Federal work force at
0.95 percent. The fact that there has been a 20% increase since 1981 in the percent
representation of persons with the targeted severe disabilities indicates that affirm-
ative action program as set out in our management directives, is effective

EEO-MC-711 (November 2, 1982) continued the basic policies established in EEO-
MD-703 and provided optional reporting forms for internal actions that improve op-
portunities for handicapped employees: Training, promotions student employment,
upward mobility, and management and executive development programs. Disabled
veteran data were eliminated because OPM assumed the role of lead agency for en-
forcement of Section 403 of the Veterans Act beginning in FY 1983. E DW--1 711A
(October 4, 1983) extends EE)-MD -711 requirementR through FY 1986 and makes
the optional reporting formats mandatory beinning with the FY 1985 accomplish-
ment report.

EEOC s instructions call for submission of a single agencywide plan and accom-
plishment rf port. Local plans are to be developed but they are not to be submitted
to EEOC unless specifically requested. Those local plans are to address local imple-
mentation of the agencywide plan prepared by agency headquarters.

CRITERIA FOR EVALUATING AGENCY PLANS AND REPORTS

The commission evaluates agency plans and reports for effectiveness. The first
evaluation criteria were developed in January 1980 and applied to plans and reports
prepared pu 1 to EEO-MD-703. Since then criteria have been refined. The eval-
uation system now in use is described in the FY 1982 Report to Congress. Basically,
plans are enproved if they include all required elements and if goals are established
for an increase in representation of persons with specified severe disabilities. Ac-
complishment reports are rated satisfactory if representation of persons with speci-
fied severe disabilities increases. If not, other issues are considered: the hirmg rate
and actions other than hiring that have improved employment opportunities for in-
dividuals with targeted disabilities. The accomplishments of agencies that show no
progress in any of these areas are rated unsatisfactory. Results of the evaluation
process are included in an annual report to the Congress

In March 1983, EEOC issued EEO-MD-712, whAegascribes to Federal agencies
instructions, precedures, and guidnace for continuing comprehensive programs to fa-
cilitate equal employment opportunity for handicapped individuals. The comprehen-
sive programs that are to be established and documented will encompass all agency
activities related to hiring, placement, and advancement of handicapped individuals.

At the end of this month (July) we will conduct our first pilot onsite review of an
agency's headquarters implementation and integration of MD-712 into its manage-
ment systems. The primary purpose of the onsite review is to provide technical as-
sistance and make recommendations to increase employment opportunities for
handicapped individuala and improve MD-712 administrative implementation.
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HEARINGS PROGRAM DIVISION

Although EEOC has maae several technical amendments to the complaint-proc-
essing regulations (to clarify policy on such things as settlement and to provide ad-
ministratively for backpay and attorney fees, where appropriate), the current regu-
lations are substantially the same as those inhe, ited from the Civil Service Commis-
sion. The regulations provide for informal cot.nseling fc".owed by formal filing,
agency self-investigation, heari g by an EEOC complaints examiner (if requested),
final agency decision thereafter (the examiner's recommendation is not binding),
and appeal from the agency decision to EEOC's Office of Review and Appeals (deci-
sions binding on both parties).

Although agencies generally are required to investigate their own complaints,
EEOC has reserved the right to take over a complaint investigation if an agency
does not complete the investigation within 75 calendar days. EEOC may also require

encies to expedite processing in other ways. Resource constraints have limited
EEOC intervention to requiring expedited agency self-investigation.

Tc date, EEOC's role in the pre-appellate complaint process has been limited to
providii.g technical guidance to agencies and the general p. blic; addressing com-
plaints and inquiries from agencies, unions, complainants, and others; and manag-
ing the pre-appellate responsibilities that are currently assigned to the Hearings
Program Division.

FUNCTIONAL AREAS (HEARINGS PROURAM DIVISION)

The Hearings Program Division (HPD) has been divided into two functional areas:
(1) complaints and inquiries and (2) hearings program management.

Complaints and inquiries.HPD provides technical guidance and assistance to
Federal agencies, Federal employees, employee organizations, and the general
public. Staff also respond to complaints and inquiries concerning specific problems
encountered by these constituencies. All guidance assistance are provided in re-
sponse to incoming corresklondence and telephone calls. Staff assigned to this func-
tion receive approximately 300 calls and 100 letters each month. Intake volume has
remained fairly constant since the function was transferred from CSC to EEOC in
19'19.

Intake has been analyzed to identify problems and propose strategies for address-
ing them. Although many problems cannot be solved without regulatory reform,
progress has been made tiv,mgh issuance of EEOC management directives and
EEOC management bulletins.

Hearings Program management When responsibility for hearings was trans-
ferred from CSC to EEOC in 1979, the primary concerns were establishing tempo-
rary operating procedures, issuing guidance (mostly borrowed from CSC issuances),
and recruiting and training complaints examiners to conduct he= Since then,
permanent internal orerating procedures have been established Order 965),
and management directives and management bulletins have been issued to provide
guidance to Federal agencies. There are Hearings Units in all 22 EEOC District Of-
fices. Operating statistics are reviewed and analyzed on a quarterly basis. These
analyses and visite to field offices enable continuing identification of am needs
and problems and systematic program development. For example, a psTitls. training
and refinement course was developed and provided for complaints examiners in
1982 and in 1984.

In FY 1984, we received 4,991 requests for hearings. In that same year 4,930 cases
were closed for an average of 67.3 closures per Attorney Examiner.

EEOC has been conducting onsite reviews of agencies' field installations since
fiscal year 1982. Almost 600 Section 501 reviews have been conducted.

The Commission continues to provide extensive and ongoing technical assistance
to Federal agencies on implementing their 501 affirmative action programs. EEOC's
Management Directives are helping agencies to make improvements in their pro-
grams because they provide detailed instructions and guidance for establishing, im-
plementing and monitoring their efforts. Affirmative action accomplishment reports
and plan updates as well as onsite program reviews have enabled EEOC to more
effectively indentify technical assistance needs and track progress made in the em-
ployment of women. minorities, and handicapped individuals in the Federal Govern-
ment.

HEARINGS PROGRAM

EEOC also has responsibility for the management of the administrative hearings
which are conducted by EEOC Attorney-Examiners throughout the country. The
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hearings occur upon complainant's request after the complainant's own agency has
investigated the allegations.

Public sector programs provides technical and legal guidance to field attorney-ex-
aminers, private attorneys, EEOC Headquarters management and other Federal
agency staff, employee organizations, federal employees and the general public.

The 86 EEOC Attorney Examiners are stationed in the Commission's 22 distri,:t
offices.

In the first half of FY '85, we received 277 requests for hearings. For the same
period, 2,3?7 cases have been closed, leaving 3,753 open cases. The average closure
rate for FY '85, based on a projection of the work of the first half of 1985, is 66.6
closures per attorney examiner.

During FY '84 and the first part of FY '85, the hearings program has been a re-
duction in caseload throughout the country which results from a higher productivity
among the attorney-examiners by a better distribution of cases throughout the coun-
try and from the hiring of ten (10) additional attonrey-examiners For our District
Office Hearing Units.

The Commission has taken several other steps during FY '84 and FY '85 to assure
greater case processing efficiency.

The Commission approved the implementation of a "decision from the bench" pro-
gram in which the attorney examiners can issue their recommended decisions im-
mediately at the conclusion of the hearing, in lieu of issuing them only after receipt
of the transcript. We find this program saves time and benefits the complainant and
the agencies. We are yea), pleased, ihus far, with the results of the program. We
have also devellped a comprehensive field office quality control plan for implemen-
tation in various hearing units in FY '85. We are finding that through the quality
control reviews we are having a substantial impact on the work management and
quality of the recommended decisions issued in the field District Office Hearing
Units. In addition, FEOC, in the process of issuing several new management bulle-
tins and directives providing guidance to agencies on Federal EEO complaint proc-
essing, hopes to icaue revised complaint processing regulations. The new regulations
would streamline he current multi-stepped administrative process, making it less
costly, more expeditious, and fairer for all parties. We anticipate continued ropy
in the hearings program due to the "decisions from the bench" program, the high
productivity and quality of the attorney -examiner decisions, the issuance of addi-
tional technical and legal guidances on Federal EEO complaint processing and new
regulations to streamline the entire complaints processing "tem.

I would like to introduce into the record the Commission s FY '82 and FY '83 re-
ports on complaints processing and a list of accomplishments of the Public Sector
Programs s'nce Its creation in FY '82.

OFFICE OF REVIEW AND APPEALS

The Committee has expressed an interest in the EEOC's Office of Review and Ap-
peals

The Office of Review and Appeals (ORA) has been reorganized and increased staff-
ing and resources have been allocated to ORA, which exercises final administrative
(appellate) authority over all federal discrimination complaints. Under the director
of that office, the number of attorney positions allocated to ORA has been increased
from twenty-one (21) attorneys to thirty (30) writing attorneys and two (2) new su-
pervisory attorneys.

Additionally, a new division has been created within ORA to handle the adminis-
trative areas, control of cases, and compliance matters. Within the division, another
special unit has also been organized to work on improving the quality of decisions
issued. This unit reviews certain decisions on a selective basis, researches complicat-
ed issues, o. areas where the Commission has not established clear precedent, devel-
ops policy guidance and conducts training for the legal staff.

The Review and Appeals' Divisions have also been divided and reorganized to
handle cases in a more specialized manner. The result is that every dbuision now
undergoes at least three levels of review before issuance.
Compliance Program (Office of Review and Appeals)

The EEOC, determined to have EEO requirements met, has also strengthened its
appellate compliance program. Corrective actions resulting from ORA decisions are
being more closely monitored, and questions about case interpretation are being re-
solved with more expediency. The Commission has completed action on approxi-
mately 2 000 reports and related correspondence actions, many of which were sub-
mitted in FY 83. During the first two quarters of FY 85, over 576 Compliance Re-
ports had been received. EEOC has also requested that submitted reports be made
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more specific so that award amounts and numbers of persons benefitted can be
tracked with greater accuracy. An estimated 27 government employees have shared
more than $667,908 in benefits during the first two quarters in FY 85.
Office automation (Office of Review and Appeals)

An ORA in-house automated data and information system, that will facilitate the
tracking and control of appeals filed, was effected February of 1985. This project
will provide a sophisticated data base useful to the Commission and other agencies,
and the capability to avoid duplicate processing, identify related cases, and ensure
accurate tracking of cases. The system will greatly expand the amount of case data
readily available, and enable ORA to generate quarterly reports to agencies on
pending appeals and the status of ORA requests for appeal files and related materi-
als.

Indexes /publishes decisions (Office of Review and Appeals)
The Commission has also entered into a contract with a private publisher, on a

"no-cost" basis, to index ORA decisions according to substantive topic areas. The
most recently issued decisions (FY's 1982, 1983, and 1984) are to be published first,
with subsequent decisions published on a quarterly basis. G!der decisions will also
be indexed and published, alo-.6 with a digest of important cases in particular sub-
ject areas. Eventually, because the contractor has experience indexing and publish -
;ng materials of other agencies, it expects to provide a cross-reference system of
ORA decisions within the jurisdiction of these other Federal agencies. To date, more
than 6,000 decisions have been indexed and published. This shnuld help agencies
identify areas of overlapiing jurisdiction in Federal employment, and help to clarify
the relevant authority.
Pilot projectexpedited case processing (Offwe of Review and Appeals)

The OPA Director has conducted a study of the operations of several appellate
court systems. As a result, ORA has also introduced a pilot program, starting in
April 1985, to screen all incoming appeals for jurisdictional defects or lack of inves-
tigative information. The major thrusts of the pilct project are two-fold:

1 To screen all cases prior to assignment to an attorney for preparation of a deci-
sion;

2. To identify and prepare decisions susceptible to expedited processing.
This will allow some of the cases to be resolved as soon as they are received.

Agency `.,'onsulation Program (Office of Review and Appeals)
Another initiative undertaken by the Director of ORA is the agency consultation

program The Office of Review and Appeals recognized that whatever management
improvements were made, the appeals processing system could not work at peak ef-
ficiency unless a sense of mutual respect and trust was developed between the agen-
cies and EEOC. With this in mind, ORA initiated a program to establish a dialog
between the EEOC and the federal agencies and to provide technical assistance on
the state of the law and the Commission's regulatory and operations. Of equal im-
portance was the opportunity (on a non- se specific basis), for an agency to provide
its perspectives on appeal issues and related problems and matters in the appellate
area.

In short, on on-going and working dialog between ORA and the federal agencies
had been non-existent. Since the inception of the agency consultation program, 20
multi-agency conferences have been conducted involving over 1,600 representatives
from federal agencies. In addition, several agencies have requested and received
training from ORA staff for their EEO and/or Employee Relations staffs.

This statement has highlighted the most significant actions recently taken by the
Office of Review and Appeals It is my understanding that the Commission will con-
tinue its commitment to do whatever is necessary to make the Office of Reviews and
Appeals one of the most effective and efficient offices in the Commission

STATEMENT OF CLARENCE THOMAS, CHAIRMAN, EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Good afternoon, Chairwoman Collins, and members of the subcommittee I appre-
ciate the opportunity to appear before you to report on the Commission's efforts to
effect compliance with the Federal laws requiring the submission of annual equal
employment opportunity plans and the Commission's negotiations with the National
Endowment for the Humanities and the Department of Justice on this same issue.
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The Commission has issued directives on affirmative action to agencies based
upon, and consistent with, section 717 of title VII of the Civil Rights Act of 1964, as
amended. One of those directives requires agencies to make determinations of un-
derrepresentation, to set goals, and to report those goals (among other things) to the
Commission annuall.,

Of the 110 Federal agencies required to submit equal employment opportunity
plans, all but four agencies have complied with this requirement. The four agencies
that have not complied an the Department of Justice, the Department of Educe-
tion, the Federal Trade Commission, and the National Endownment for the Human-
ities

The Chairman of the Endowment, William J. Bennett, in a letter to me, but deliv-
ered to the Washington Post and me, dated January 16, 1984, explained his opposi-

4 tion to making determinations of underrepresentation and to setting goals for FY
'83 by stating that the Department of Justice had declared that the Commission ex-
ceeds its authority in seeking such information. He also said that he believes that
employment policies should not be influenced by race, ethnicity, or gender. My per-
sonal views are consistent with Mr. Bennett's on this issue. However, we have
viewed our statutory authority and obligations to be at odds with such personal
views.

Section 717 of title VII of the Civil Rights Act of 1964, as amended, forbids dis-
crimination on the basis of race, color, religion, sex or national origin. It requires
that each department or agency submit a national and regional equal employment
opportunity plan. Section 717 also requires that the Civil Service Commission, now
the EEOC, 'Be responsible for the annual review and approval of a national and
regional equal employment opportunity plan which each [Federal] department and
agency . . . shall submit in order to maintain a.1 affirmative program of equal em-
ployment opportunity". Additionally, and significantly, EEOC has been designated,
(pursuant to Executive Order 12067 and the Reorganization Plan No. 1 of 1978),
the principle agency responsible for the formulation of Federal equal employm
policy. The EEOC is the lead agency authorized to issue such orders, directives a
other instructions as it deems necessary to Federal agencies with regard to tht.i
equal opportunity programs Therefore, there is no legitimate question with regard
to the Commission's authority to seek information it deems appropriate.

I also note that the most recent management directive requiring agencies to set
goals annually was sent to all affected agencies for commentincluding the Nation-
ai Endowment for the Humanities and the Department of Justiceand neither
agency made any comments about these requirements.

In 1972, Congress extended the protections of title VII to Federal employment be-
cause it found that "minorities and women continue to be denied access to a large
number of Government jobs, particularly at the higher grade levels."

In 1978, Congress and then President Carter transferred enforcement of section
717 to the Equal Employment Opportunity Commission because the Civil Service
Commission had been "lethargic in enforcing fair employment requirements within
the Federal Government." (Message of the President quoted in House Report No.
95-1069, 96th Cong., 2d seas., p.4) but, in making this transfer, Congress did not
change the terms of section 717, the legislative directions which accompanied the
enactment of section 717, or the Civil Service Commission policies which implement-
ed section 717.

In addition to language in the statute itself, the legislative history of section 717
gives support to the Commission's position that affirmative action includes goals
and timetables. In the 1972 amendments, the Senate expressly rejected an amend-
ment which would have prohibited the Secretary of Labor from directing contrac-
tors to use goals and timetables. Also, in 1978, Congress passed section 310 of the
Civil Service Reform Act, 92 Stat. 1152, 5 U.S.C. 7152 which directs EEOC as well as
each Federal agency to "Conduct a continuing program for the recruitment of mem-
bers of minorities . . . in a manner designed to eliminate underrepresentation of mi-i norities . within the Federal service . . ."

While requiring agencies to set standards to reduce underrepresentation the Com-
mission has not required agencies to hire a certain number of minorities and women
in the coming year The Commission has issued detailed instructions to agencies de-
lineating program activities which will facilitate the movement of minorities and
women into areas where they appear underrepresented. Those activities include the
following sorts of programs:

Broadening the scope of recruitment efforts;
Ensuring that women and minorities receive sufficient training to enable them to

move up the ranks;

53-515 0-85--2
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Using bridge positions to move minorities and women up from lower-graded job
categories into higher-graded job categories for which they would not qualify with-
out the experience gained in those bridge positions; and

Working with high schools, college and universities to seek out and encourage mi-
norities and women to make their careers in Government through summer employ-
ment programs and the like.

This committee has also indicated an interest in hearing the Commission's reac-
tion to, and interpretation of, the recent Supreme Court decision in Firefighters
Local Union No. 1784 v. Stotts.

The Commission, as a body, has not addressed the impact of the recent Supreme
Court decision as of this date.

However, I believe that the ambiguous decision in City of Memphis v. Stotts is a
signal that the Supreme Court is deeply troubled about the validity of affirmative
action where there has been no prior finding of discrimination. This decision puts us
on notice that sex and race conscious numerical requirements benefiting unidenti-
fied victims will be scrutinized closely by the courts where there has been no finding
of discrimination. However, as of this date, the Court is not yet prepared to com-
pletely close the door on this issue. At this point, one can approach the decision in
Stotts as signalling either the death knell of affirmative action or as a grace period
granted by the Court in which to reexamine the premises underlying affirmative
action. During this grace period, we have an opportunity to preserve what is best
and most workable in the concept most commonly called affirmative action.

Thank you.

PUBLIC Sscroa PROGRAM ACCOMPLISHMENTS FOR FISCAL YEAR 1983

Renewed MD-707 for the Full 5 Year Planning Cycle Fiscal Year 1982-Fiscal Year
1986.MD-707, passed by the Commission in January, 1981, mandates agencies set
up five year Affirmative Action Plans with goals and timetables. Was initially only
approved for one year by GSA.

Issued MD-707A for Years Fiscal Year 1988- Fiscal Year 1986.MD-707A, passed
by the Commission in July, 1983, mandates yearly reports, with a series of uniform
formats, on the agencies five year cycle plans. This is extremely important because
with this data the Commission can chart the progress of the government's equal em-
ployment effort.

Issued On-Site Program Review Guide.With passage of the On-Site Program
Review Guide in Fiscal Year 1983, Commission FAA staff could start technical on-
site reviews of field and headquarters age:- -ies' Affirmative Action Efforts. This is
the first time reviews have been done for mli. 'les and women since passage of the
Reorganization Act in 1978.

Strengthened Federal Affirmative Action Units in Field.With the help of the Re-
gional and District Directors started to add staff to these units so they could carry
out their new responsibilities.

Wrote First Annual Report to the Congress. EEOC, when it was given lead
agency responsibility in 1978, was to report to the Congress annually. This was not
done. Our first report was coordinated with the agencies and issued in Fiscal Year
1984.

Held Headquarters Training for FAA Unit Managers.For the first time Head-
quarters Training was held for FAA Unit Managers. Also for the first time they
were part of the developmental process in reviewing documents before formal
agency review.

Developed New Appendix B (1980 Census Pata).In coordination with the Office
of Program Research developed new 1980 Census data to be used in setting CLF
Goals for P ffirmative Action Plan purposes. The Commission was using 19'10 data
updated to 1979. This old data lead to faulty goal setting.

Mailed FEORP Plans to the Office of Personnel Management. MD-707 requires
Departments and Agencies to mail FEORP Plans to EEOC for forwaraing to OPM
which has authority of the FEORP Program. In coordination with officials at OPM
we forwarded these plans to them. The plans had been sitting at the Commission for
two years.

Held Government-Wide Cor.ference on EEOC Management Directices and On-Site
Guide.For the first time Public Sector Programs held a technical government-wide
conference to explain to over 300 agency representatives how to use and comply
with Management Directives 707A-711-711A-712 and the On-Site Program Review
Guide. The Chairman gave the opening address.
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Wrote First Standardized Guidance to Field FAA Units. In cooperation with
Field FAA personnel, developed the first comprehensive guidance to field personnel.

Issued Annual Report on Fiscal Year 1982 Complaint Processing System.--The
Commission in November 1982, passed the Fiscal Year 1982 Report on the Federal
Complaint Processing System.

Increased Compliance with MD-707 From 45% to 99%.Working very closely
with agencies Public Sector Prograrss has increased both plan submissions and un-
derstanding of EEOC's positions on Equal Employment and Affirmative Employ-
ment.

Increased Compliance with 501 Directives from 55% to 100%.For the first time
since Section 501 of the Rehabilitation Act of 1973 was named by Congress all agen-
cies are in compliance with Management Directices calling for affirmative action
approaches for Handicapped Individuals.

Issued Management Directives 711 and 711A.In the Handicapped Individuals
Program Management Directives were previously issued an a yearly basis. N^,«
MD-711--711A provide one set of Directives with mandatory reporting formats good
until Fiscal Year 1986. This eliminates yearly inconsistency and allows agencies to
computerize data.

Issued Management Directive 71.2 This Management Directive passed by the
Commission in March 1983, provides a comprehensive program to facilitate Equal
Employment for Handicapped Individuals in Federal agencies.

Conducted 255 On-Site Program Reviews of Departmental and Agency Field Facili-
tiesA Record Number.FAA Units conducted 255 on-site technical assistance re-
views. These reviews are extremely valuable in that they provide much needed as-
sistance plus an EEOC presenceas lead agencyin th' field.

Developed Handicapped Individuals 501 Information Fact Sheet. While the
EEOC Office of Public Affairs has fact sheets on other programs none was available
on the 501 effort. Public Sector Programs developed the data for Public Affairs.

Convened Two Meetings of the Interagency Committee on Handicapped Employ-
ment Two Meetings were held chaired by Chairman Thomas. The Committee:

1. Reviewed Fiscal Year 1982 Annual Report on Handicapped Individuals.
2. Adopted two reports: (a) "Effects on Reduction-In-Force on Handicapped Feder-

al Employees"; (b) "Criteria for Evaluation of Affirmative Action Programs for
Handicapped Individuals?'

3. Responded to 2046 written cr telephonic inquiries.
4. Approved a proposal to request OMB to provide ceiling exemptions for the

hiring of readers, interpreters, and personal assistants.
5. Worked with the White House to issue an Executive Order adding the Secre-

tary of HHS to the Committee.
6. Established work group to coordinate the development of Disability Case Law.
Issued Management Directive 408 on Official Time.The Commission Passed MD-

403 which brings the EEOC interpretation of usage of official time in line with that
of the Federal Government.

Issued Interim Regulations on Mixed Cases.These regulations give instructions
on how to process Mixed Cases including elimination of dual hearings. Will save
EEOC and other agencies money and processing time.

Issued Management Bulletin 109. The Bulletin provides further clarification to
agencies in processing Mixed Cases. Answered some questions raised by agencies.

Hired 10 Additional Hearings Examiners.In an effort to reduce the inherited
backlog 10 additional examiners were hired, bringing the total to 86

Instituted Pilot ProgramDecisions from the Bench.The Pilot Program was
started in 3 offices and then expanded to 9 offices. Decisions may be verbal in
simple issue cases.

Held 1,657 Hearings reached 4,499 Settlements.
Developed Quality Assurance Program for the Hearing Program to be Implement-

ed in Fiscal Year 1984.
Responded to over 7,113 calls for Technical Assistance. (Field not included.)
Developed Options Papers on Reform of the Federal Complaints Processing

System.

PUBLIC SECTOR PROGRAMS ACCOMPLISHMENTS POR FISCAL YEAR 1984

Implemented a Field OnSite Review Program for Minorities and Women.For the
first time since EEOC received lead agency authority in 1978 PSP directed regional
Federal Affirmative Action (FAA) Units to implement an extensive on-site visit pro-
gram for 12 teeted federal agencies.
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Conducted 365 On-Site Program Reviews on Agency Field Installations-A Record
Number.FAA Units conducted a record 365 on-site reviews of agency field facili-
ties throughout the United States.

Issued FY '82 Federal EEO Pre-Complaint Counseling and Complaint Processing
Report Wrote and had printed FY '82 Report on Complaint Processing. This
marked the first report to be professionally printed, and only the second report ever
issued. Reports are now being issued annually.

Completed FY '83 Federal EEO Pre-Complaint Counseling and Complaint Process-
ing Report. Wrote, circulated for coordination (under 12067) and forwarded to the
Commission the FY '83 Report.

Issued FY '82 Report on the Employment of Minorities, Women, and Handicapped
Individuals in the Federal Sector.The first report ever issued on Minorities and
Women and the first combined report (including Handicapped Individuals Program)
ever issued. Sent to all federal agencies.

Drafted and Sent to the Federal Agencies , Comment a Management Directive on
Priority Consideration.Direcave was developed to combat the continuing misuse of
the provisions in Priority consideration.

Developed Revisions of 29 CFR 1613 and Coordinated the Revisions within the
Commission.Developed new 1613 procedures in our efforts to streamline existing
comnlaint processing regulations.

Developed New Regulations to be 29 CFR 1614 to Centralized Federal EEO Com-
plaint Processing within EEOC Developed new draft regulations that would cen-
tralize the investigation of federal EEO complaints into the Commission.

Issued App'ndix B of EEO-MD-707 Containing Revised and Updated 1980 Census
Data to be used with MD-707.In coordination with the Office of Program Research
developed 1980 Census Data for dissemination to all federal agencies. Agencies had
been using 1970 data.

Developed a Staff Guide for use of Public Sector Programs' Staff and Field Federal
Affirmative Action Units.Developed first comprehensive staff guide for field and
headquarters personnel. For the first time field staff will have uniform guidance in
conducting program.

Reissued Management Directive 707.Management Directive 707 was never
issued properly, contained numerous errors and was confusing. Reissued MI)-707 in
proper management directive format with clear precise instructions.

Issued Management Directive 711A. Issued MD-711A containing instructions to
federal agencies on submissions of accomplishment reports and program updates for
FY '83-FY '86.

Developed Training Module for MD-712.Narrative, viewgraphs, and workshop
materials for training federal agency personnel were prepared and modules distrib-
uted to FAA Units.

Convened Meeting of Interagency Comr,tatee on Handicapped Employees (ICHE).
The 21st meeting of the ICHE was held in October 1983. Meeting was chaired by
Chairman Thomas. Members adopted a report and discussed other concerns and
issues.

Renewed Affirmative Employment and Complaints Reporting Requirements for FY
'84-FY '86.In coordination with GSA (NARS) renewed MD-707A and MD-202 to
conform to planning cycle. (FY '84-FY '86)

Drafted Equal Pay Act !Irocedural Regulations for Federal Sector.For the first
time drafted a precise set of procedural regulations to cover the Equal Pay Act ad-
ministration in the Federal Sector.

Co-sponsored Symposium at Gallaudet College "Perspectives on Employment of
Handicapped Individuals.For the second consecutive year Public Sector Programs
participated in planning and conducting a national symposium on employment of
handicapped individuals. Over 250 federal agency representatives were in attend-
ance

Provided iratning for 86 Complaints Examiners. For the first time in 5 yam all
EEOC Complaints Examiners were brought into Headquarters for comprehenasive
training. Examiners from CIA and NSA were also included.

Responded to 7,256 Calls and Written Inquiries for Technical Assistance.
Provided Training for all FAA Field StaffAll FAA personnel were brought into

Headquarters for a three day Seminar to improve coordination and skills in light of
requirements in PSP Management Directives. This was the first time all personnel
had come to Headquarters for training.

Implemented a Full Program of On-Site Field Visits for Minorities and Women.
On -site ?lefts were conducted in the 717 (Minorities and Women) program for the
first time since the reorganization of 1978.
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Stengthened Relationships with Federal Agencies.Held more than 75 meetings
with federal agency headquarters staff to help then meet their statutory require-
ments. Served as trainers for 25 agency-sponsored training programs.

Requested Legislative and Judicial Branches of Government to take Steps to Pro-
vide Equal Opportunity in Employment for Handicapped Individuals. This recom-
mendation of ICHE and PSP was implemented through correspondence addressed to
key members of the Congress anu the Judicial Conference of the United States.

Designated New Member of ICHE.By Executive Order 12450 signed by President
Rragan on December 9, 1983, the Secretary of Health and Human Services was des-
igaated a member of ICHE. PSP prepared all paperwork and coordinated this effort.

Established Brown Bag Lunch Series on Equal Employment Opportunity for
Handicapped Individuals In cooperation with EEOC's Staff Development and
Training Division PSP established a monthly brown bag luncheon series for manag-
ers and supervisors on handicapped issues.

Sponsored Conference for EEO Directors of Federal Agencies.In cooperation with
ORA and OCA sponsored a Federal Sector Conference for EEO Directors of all Gov-
ernment Agencies. Chairman gave opening addresses. Over 100 participants took
part

Implemented Nation-Wide Pilot Program Decisions from the Bench.Designated
nine offices nationwide to try out pilot program decisions from the bench. Program
was successful and will propose implementing nationwide in FY '85.
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Analysis of Pre-complaint Counseling and Complaint Processing Data

Submitted by Federal Agencies for Fiscal Year_1982

Introduction

This analysis of federal agency pre-complaint counselirg and complaint
processing is based on Fiscal Year 1982 data received from 62 federal agencies
on EEO C report Flom No. 462 (see Attachment No. 1) and is the second published

analysis by Commission staff of such agency complaint processing data.' The aata
for FY 82 reflect, for the most part, little change from FY 81.

The agencies' reports analyze activity in the pre-appellate complaint process.

This process has the following stages:

o informal counselirg stage, during which an attempt at informal

resolution of the matter is attempted;

o acceptance or rejection of a complaint that has been filed with the

agency,

o investigation;
o attempt at adjustment of the complaint;

o issuance of a Proposed Disposition;

o hearing uy an EECC Complaints Examiner (if requested by canplalnant); and

o Agency Decision.

Organization and Methodology

The report has four sections. Each section consists of an analysis of agency -

provided data, conclusions and/or recommendations drawn or made therefrom,

and tables displaying the data. The four sections are:

I. Complaint Closures by Type of Closure;

II. Averoge Number of Days to Closure By Type of Closure;

III. Agency Actions and Recommended Decisions of EECC Complaints EXaminers,
and

IV. Complaints Summary (Inventory).

In addition, data on the bases and issues alleged in the complaints filed were

tabulated and are shown In Tables I and II. Although 22 categories of

Issues are listed on EECC Form 462, more than 50% of all issues alleged were
concentrated in only four categories (promotion, termination, suspension and
other). More than one-third of all alleged bases were concentrated in cily two

categories (out of 12) race, Black and Mt, female. It should be noted that,

since complainants often allege more than one issue and/or basis, more issues
and bases were alleged than the number of complaints filed.

Also attached is an appemix containing information about numbers of counseling

contacts and complaints filed by agency, and the percentages that
these numbers represent of each agency's total workforce. Although the data are

interesting, there was insufficient information to draw any useful conclusions

about the efficacy of the agencies' EEO counseling program.

'Reports submitted by agencies for FY 82 are virtually camplete; one agency did

not report its work force totals because the information is classified.
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No significance teats or other statistical refinements
were used on the FY 82data. Nevertheless, to avoid the kind

of distortion that can be introducedwhen very small numbers
are involved, the analyses below have adopted Anarbitrary rule, i.e., not to address as in any way significant

actions takenon a given group of complaints
if that group of complaints

was less ther -J innumber.

Mar each set of ata analyzed, both means and medians are provided. Meansprovide a measure of performance
of an agency compared with the Federal °overmanas a whole; the median provides

a measure against which a particular agency'sperformance may be compared
with other egenciee' performance.

For miracle, ifan agency's number of days to
closure by rejection was 142 days and the meanand median for all camplainta
and all arencies were 75 and 157 respectively,then complaints at that

agency took almost twice as lag to be rejected as allcomplaints rejected by all federal
agencies, but the agency still was performingbetter in this category than

at least half the agencies surveyed.

Several analyses use adjusted means ani/o" medians: in some cases they havebeen adjusted to exclude agencies for which the data are incomplete for thatcategory, and in other cases to exclude agencies which had fewer then 20carplaints in the category being analyzed.

Smeary of Findings

4.3 was stated in the comparable report for FY 81, in the staff's opinion, theuata argue for a long - endue revision of the entire complaint processingsystem. However, conclusions and reccenendatione in this paper focus onlyupon how the administrative
process might be Improved within

the context ofthe present process.

The data continue to confirm that, as for FY 81, the present !system is notefficient. Agencies require considerably
longer periods of time to issuefinal agency decisions than

were envieioned by Congress which set 180 days asthe appropriate time period. The rates of certain kinds of closures are quitehigh (or low) in comparison
to comparable rates in other calcaaint processingsystem.

o Intake is uneven, In many agencies
too many ccmplainta get into thesystem that do not belong in

it (see in particular the high rejectionrates);

o Complaints closed throLgh settlement are closed a long time after
filing (frequently at the stage at which a Commission ComplaintsExaminer facilitates the voluntary

resolution) and sane agencies maybe in non-compliance with the
spirit, if not the letter, of the regula-tory retirement at 29 CFR §1613.217(a) that

the agency provide anopportunity for informal adjustment;

o Agencies continue to accept tar more Recommended Decisions finding
no discrimination than they accept

Recommended Decisions finding
discrimination, and certain agencies do so in clearly disproportion-
ate fashion,
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o On the basis of limited data, withdrawal rates continue to appear high;

o Closures of all types continue to take far too long (see in particular
closures by issuance of an Agency Decision on the merits), and

o The data for some ot the larger agencies indicate that they have
processing problems in a number of areas, not just one or two.
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TABLE I

RANKING OF ISSUES ALLEGED (Hla1EST TO LOWEST) IN

COMPLAINTS FILED IN FY 82

# of
Issue Alleged allegations

Other 3,458
Promotion 3,357
Termination 2,235
Suspension 1,863
Reprimand 1,605
Harassment (non-sexual) 1,329
Sexual Harassment 890
Appointment 811
Assignment of Duties 733
Reassignment 700
Training 623
Time and Attendance 493
Duty Hours 484
Working Conditions 426
Non-merit pay 378
Pay /including overtime 262
Merit Pay 253
Reinstatement 191
AW3, 72
Way, rb.on to tull-time 59
Exar...nation test 53
Re irement 58

total 10,333

52

of total allegations
in complaints filed

17.0

16.5
11.0

9.2

7.9
6.5
4.4

4.0
3.6
3.4

3.1

2.4
2.4
1.1

1.8

1.3

1.2

0.9
0.4
0.3
0.3

0.3
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TABLE II

RANKING OF BARS ALLWEI) (HIGHEST TO WATT) IN

COMPLAINTS FILED IN FY 82

Basis Alleged
# of

allegations
X of total bases

alleged in complaints tded

Race. Black 4,506 21.3
Sex, Female 2,987 14.1
Reprisal 2,469 11.7
Age 1,926 9.1
Sex, Male 1,840 8.7
National Origin, Other 1,610 7.6
Handicap, Physical 1,553 7.3
Race, White 1,226 5.8
Race, Other 1,066 5.0
National Origin, Hispanic 889 4.2
Religion 794 3.8
Handicap, Mental [79 1.3

Total 21,145
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SECTION I

ccmmAyr C'ASURES BY TYPE OF CLOSME

Analysis and Conclusions/Recommendations

In this section, data on types of closures node by agencies are analyzed.

Agency figures for closures indicate that there are increasing numbers (ca
pared to FY 81) of resolutions through voluntary settlement.

A. Rejections

1. Analysis: A complaint may be rsjected due to untimeliness,
lack of jurisdiction ("purview") and/or because the complaint is identical
to one previously filed. The mean percentage of total closures that were
rejections was 15%; for agencies with 20 or more cloeuree, the median
was 13%, slightly above that for FY 81 (12%). See Table III. Of agencies
closing 20 or more complaints, the Office of Persona.' Management had a
percentage of twice the mean with 30% (7 of 23 closures). See Table IV for
a rankin-, of agencies with 20 or more closures by percentage of closures
that were rejections.

2. Conclusions/Recommendations: Wile 15% of federal complaints
were closed due to rejection, the percentage of changes closed in rivate
sector change processing for the same reasons was only 3% during
This contrast is striking. Because federal complainants generally file
complaints without assistance from EEO counselors or from anyone else with
s.pertise in the area of EEO law, agencies reject lame numbers of complaints
which might not have entered the sysysn had the potential canplainant received
intensive counseling of the sort received by a potential changing party in
the private sector. Without professional assistance to the complainant at
the intake stage, such high rejection ratesand the inefficiencies which
consequently resultare probably inevitable. Another reason shy rejection
rates are higher in the federal sector than in the private sector is that many
rejections in the federal sector are based upon lack of timeliness on the part
of the complainant in bringing the matter before the agency. Complainants, in
the present system, have only 30 days to take the matter they wish to canplain
about to a counselor. That 30-day time period is under review as one part of
a possible comprehensive review of the federal EEO complaint pt,:sssing system.

B. Cancellations

Analysis: Complaints are cancelled when the complainant fails
to prosecute the claim. The mean percentage of closures that were cancellations

was 6%, unchanged from FY 81; the median was 0%, also unchanged from FY 81; the
adjusted median (to exclude agencies with fewer than 20 closures) was 6%, up
slightly from FY 81's figure of 5%.

C. Withdrawals

1. Analysis. The mean percentage of total closures that were
withdrawals was 22%, down from 34% in FY 81, the median was 9%, down from 19%;

54
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and the meetan adjusted to exclade agencies with 19 or fewer closures was 19%
down from 32%. See The III. Of agencies with 20 or more closures, the
three agencies with the highest percentages in ths category were: the Central
Intelligence Agency (48% - 10 of 21); the Veterans Adrinistration (35% - 134
of 680); and the Department of the Interior (33% - 3b of 116). See Table V
for a tinkdng of agencies with 20 or more clo-ures by percentage of closures
tha; were withdrawals.

2. Conclusions/Recamendations: Without further information (which
It would not be practical to seek at this time), it is difficult to know what
significance to attach to a respondent agency naving an unusually hit' rate
of closures due to withdrawals. Fbr example, some of the mithdrawals reported
might, ir, fact, involve rsttlement of the complaint where the terms of the
settlement are not in writing, with withdrawal of the complaint being part
of the settlement. If that is what the high withdrawal rate in fact means
for one or more agenemi, then complainants in those agencies are being
placed at a disadvantage as compared to complainants whose cases were closed
through a signed settlement agreement, since the existence of a signed agreement
provides a certain vehicle for correction in the case of breach. Without an
agreement, the possibility for correction is less likely.

There are other possible reasons for a high withdrawal ratethe complaints
take so lorg to process that complainante lay became discouraged and decide
kthing is to be gained from keeping the complaint alive. (See Section II.C.,
below, for statistics on how long complaints have been in process at the time
of withdrawal.) Another possibility is that in certain agencies the likelihood
of voluntary resolutions is so small that complainants became discouraged and
discontinue their cases. This may be the case with the three agencies referenced
above.

D. Settlements

1. Analysis: The rian percentage of total closures tnat were
settlements was 28%, up considerably .nom the reported 11% for FY 81 and from
the 18% rate for FY 81 if thdt year's rate is adjusted to reflect FY 82
reportlrg instructions (see C above). The median was 18% while the median
adjusted co exclude agencies with 19 or fewer closures was 25%. (See Thble
III.)

Of agencies with 20 or more closures, the Veterans Administration had the
lc- it settlement rate at 5% (19 of 380 closures). See Thble VI for ranking
of agencies by setuement rates.

The five agencies with more than 20 total closures durlrg FY 82 that have the
highest percentages of settlement were: the Deparbnent of the Interior ;56% -
65 of '16 closures), the Government Print-ng Office (43% - 15 of 35 cl9sures);
the Erwlrorrnental Protection Agency (34% - 11 of 32 closures); the United
States Postal Service (34% - 3,175 of 9,:322 closures); and the Department of
the 71-easury - 125 of 379 closures).

As in K. 61, not all settlements reported by agencies were brought about
through settlement efforts of the agency alone: after an agency has L.......eleted

its own investigation and adjustment efforts, the complainant may request
assignment of the case to an EEOC Complaints &anther for a hearing. As
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part of the hearings process, the Commission encourages s-ttlement. During FY F..,
35% of the cases assigned to Complaints Examiners settle. up from the FY 81 rate
of 24%. These constituted approximately 23% of all settlements a.nieved in
the federal sector administrative complaint process during FY C2

2. Conclunions/Perommendations: Title VII emphasizes voluntary
settlement of complaints. the Commission's xperience, and that of many
state and local anti-discrimination agencies as well, has been that a
systematic and continuing focus upon settlement of a complaint by the
parties at all times is essential to a productive i cost-effective
c.omplaint processing system. Without such a sustained focus, complaint pro-
cessing is likely to revert to a labored investigation and a determination
on the merits of all complaints, regardless of whether such an expenditure
of resources is necessary or beneficial to the parties.

Eben within the existing framework, it Is apparent that not all agencies are
yielding the best possible results. Indeed, EECC Complaints Examiners, who
are assigned cases after an agency has completed its inveotigation and adjust-
ment efforts, are settling cases at a rate 25% higher than the overall agency
rate.

E. pgeicy Decisions

1. Analysis: The mean percentage of total closures by agency
decisions on the merits was 29%, down from the FY 81 rate of 33%; the median
was 33%, unchanged from FY 81, and the media. anjusted to exclude agencies
with 19 or fewer closures was 32:, up from the FY 81 rate of 34%. See Table III.
Of agencies with 20 or more closures, those that were 13 percentage points or
more above the mean were: the Small Business Administration (58%); the Depart-
ment of Housing and Urban Development (.2%); the Department of wgriculture,
the Office of Personnel Management, and the Tennessee Valley Authority (each
with 48%), and the Department of Health and Human Services (47%). The
Central Intelligence Agency, on the other hand, reached a decision on tte
merits in only 5% of its closures (1 out of 21).

2. Conclusions/Recommendations: A considerable number of factors
may affect how many complaints reach a decision on the merits by the
respondent agency. agency complaint processing peculiarities (if an agency
fails to encourage nerlement, more complaints will of necessity go through
to decision), elployee and union attittdes -oward settlement, and other
factors difficu. t to identify. Since, however, this type of closure is the
least cost effective, at least in terms of time expenditure (and in some
instances least desirable In terms of resolving problems in the workplaL.
rapidly), agencies with very high percentages should try to resolve more
complaints thro4.,:, voluntary st'tlement where appropriate.
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TABLE IV

RANKING OF AGENCIES (11).0-ST TO HIGHEST) BY PEICUTLAGE OF CLOSURES

THAT WERE REJECTIONS IN FY 82

(of agencies with 20 or more closures)

Agency
% of Closures
by Rejection

Total

Closures

Small Business Adminstraticn 0 26
Interior 1 116
Environmental Protection Agency 3 32
Goverment Printing Office 3 35
COmmerce 5 66
Agriculture 7 155
labor 8 108
Tennessee Valley Authority 9 192
Treasury 9 379
Justice 12 206
Equal Employment Opportunity Wm. 13 134
Housing and Urban Development 13 56
Defense (Total) 14 2,217
Health and Human Services 14 664
Veterans Administration 14 380
General Services Administration 15 94
Transportation 15 248
Postal Service 17 9,322
Energy 18 33
Central Intelligence Agency 19 21

Office of Personnel Management 30 23
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TABLE V

YAKKING OF AGENCIES (LOWEST TO HIGHEST) BY

PERCENTAGE OF CLOSURES THAT WERE WITEDRAWALS IN FY 82

(of agencies with 20 or more closures)

Agency
% of Closures
by Withdrawals

Total
Closures

Housing and Urban Development 5 5b
Transportation 6 248
Government Printing Ottice 9 35
Ottice of Personnel Management 9 23
Small Ousfless Administration 12 2b
Energy 15 33

Equal Employment Opportunity Comm. 16 134
Justice 16 206

Agriculture 17 155
Health and Human Services 18 664
Tennessee Valley Authority 19 192

General Services Adminstration 20 94

Postal Service 21 9,322
Treasury 22 379
Envinximental Protection Agency 25 32

Commerce 26 66

Defense (Total) 26 2,217
Labor 26 108

Interior 33 116

Veterans Administration 35 380

Central Intelligence Agency 48 21
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TABLE VI

RANKING OF AGENCIES (HIGHEST ID LOWEST) BY PERCENTAGE OF

=SURES-THAT WERE SETTLDIENTS IN FY 82

(ot agencies with 20 or more closures)

Agency
of Closures

by Settlement
'Otal
Closures

Interior 56 116
Governs-nt Printing Office 43 35
Environmental Protection Agency 34 32
Postal Service 34 9,322
Treasury 33 379
Transportation 32 248
Small Business Administration 31 26
Central Intelligence Agency 29 21
Justice 29 206
Agriculture 26 155
Housing and Urban Development 15 56
Energy 24 33
Labor 23 108
Commerce 20 66
Equal Employment Opportunity Comm. 19 134
General Services Administration 17 94
Tennessee Valley Authority 15 192
Health and Human Services

i'. 664
Detense (Total) 13 2,217

9 23Office ot Personnel Management
Veterans Administration 5 380
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SECTION II

07ERAGE NUMBER OF DAYS 10 CIDSURE, BY TYPE OF CLOSURE

Analysis aid Conclusions/Recommendations

Data covering average number of days to closure by type were reported in
the following five categories': Rejections, Cancellations, Withdrawals,
Settlements, and Agency Decision. The overall average timeframe for all
closures was 374, as compared to 303 days in FY 81.

A. Rejections

1. Analysis: The mean number of days to closure by rejection was
130 days, down from the FY 81 average of 134 days; the median was 131 days,
up from FY 81's average of 128 days; and the median adjusted to exclude
agencies with fewer than 20 closures was 136 days, up from 133 days in FY
81. See Thble VII. Four agencies required more extended periods time:
the Veterans Administration (601 days); the Department of Agriculture (359
days); the Department of the Treasury (333 days); tne Department of Labor
(276 days); and the Enrironmental Protection Agency (262 days). Sue Table
VIII for a ranking of agencies with 20 or more closures by this type of
closure. The Department of Commerce, the Central Intelligence Agency, the
General Services Administration, and the Department of Justice also reported
long periods of time to closure by rejection in FY 82.

2. Conclusions/Reccamendations: The regulations provide discrete,
..dentifiable grounds upon which a complaint may be rejected. These are: lack
of timeliness, lack of jurisdiction, and/or because the complaint is identical
to one previously filed. The lag periods of time noted above appear rather
extended and would appear to indicate apparent failures in case management.

B. Cancellations

1. Analysis: Mermen number of days to closure by cancellation was
367 days, up from the FY 81 average of 350 days; the median was 337 days, up
considerably from FY 81's median of 253 days; and the median adjusted to exclude
agencies with 19 or fewer closures was 337 days, up from an adjusted mean in
F7 81 of 184 days. See Table VII. Of agencies with 20 or more closures, six
agencies required considerably lager periods of time than moat: the Office
of Personnel Management (1,319 days); the Department of Housing and Urban
Development (1,245 days); the Department of Enemy (868 days); the Department
of the Treasury (656 days); the Deparanent of Agriculture (640 days); and the
Veterans Administration (492 days).

2. Conclusions/Recommendations: Cancellations of a complaint are
made only because the complainant fails to prosecute his/her complaint. Failure
to prosecute could occur at avy, stage, early or late, of processing. Agencies
whose processing time is above the mean for the number of days to closure by
cancellation might examine files of cases closed through cancellation in order
to identify potential problem areas.
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C. Withdrawals

1. Analysis: The mean number of days to closure for withdrawals was
308 days, a decline from tne PT 81 average of 372 aays; the median was 324 days,
up fran the FY 81 figure of 306 days; the median number of days adjusted to
exclude agencies with fewer than 20 closures was 317 days, down fran the FY 81
adjusted mean of 341 days. See Table VII. Of agencies with more than 20
Closures, eight agencies required considerably lager periods of time:
the Central Intelligence agency (1,269 days); the Veterans Administration
(811 days); the Department of Commerce (709 days); the Department of the Interior
(677 days); the Department of Transportation (468 days); the Department of
agriculture (460 days); the Department of Justice (447 day:.j; and the
Department of the Treasury (389 days).

2. Conclusions/Recommendations: It is difficult to drrw any
conclusions from these data, as indicated in the earlier discussion of withdrawals,
without further information on exactly what sorts of cases close throash
withdrawal and why complainants withdraw after such long periods of time.
It is possible that in some cases complainants withdrew precisely because so
much time had passed since Milt.'

D. Settlements

1. Analysis: The mean number of days to closure by settlement
was 328 days, down slightly from the FY 81 mean of 342 days; the median
number of days was 443 days, up from the F7 81 figure of 383 days; and the
medi..n adjusted to exclude agencies with fewer than 20 closures was 441 days,
up considerably from 293 in FY 81. See Table VII. Of the agencies with
20 or more closures, the six agencies with the longest periods of time to
closure by settlement were: the Department o, istice (1,569 days); the CentralIntelligence Agency (1,348 days); the Ervironnental Protection Agency (827 daYs)',
the Department of Commerce (695 days); the Department of the Interior (560 days);
and the Cepartment of Labor (531 days). See Table IX for a ranking of agencies
with 20 or more closures. The Erwirormental Protection Agency was amorg the
four agencies takirg tne largest periods of time for this type of closure in
FY 81 as well, with an average of 1,226 days.

2. Conclusions/Recommendations: Most settlements occurred approximately
14 months after the complaints were filed. The comparable figure in the
private sector is about six months. This extended period of time reflects,
in part, the fact that most agencies attempt settlement of formal complaints
only after the investigation has been completed, at that point in the proce-
dures where the regulations require that an attecspt at informal adjustment of
the complaint be made. At so late a stage in processing, when the passage of
time and the Investigation itself diminish the conciliatory bent of the
parties, the chances of a successful settlement are considerably less than
they are shortly after filing. It is, therefore, recanmended that agencies
De required to attempt settlement as early and as often in the process as it is
reasonable to do so.

IA comparison was made by agency between leetth of time to withdrawal and
withdrawal as a percent of closures, but no clear pattern was found.

53415 0-85--3
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Other than rejection, settlement is the speediest means of resolution and
frequently the most desirable from the complainant's and agency's point
of view. It cannot be said too often that any complaint processing procedure
that is to have a chance of being truly efficient must inaude a focus upon
settlenent at all times during processing of the complaints, with eepecial
emphasis being placed during the earliest stages of processing.

E. Agency Decisions

1. Anallsis: The mean number of days to closure by Agency Decision
on the merits was 595 days, over a yearend -a-half but down 16 days from
the FY 81 average of 611 days; the median number of days was 611, up from 598
in FY 81 and the median adjusted to exclude agencies with fewer than 20
closures was 684 days, down from FY 81's figure of 716 days. See Table VII.
Of agencies with more than 20 closures, the five requirirg the most days to
closure by Agency Decision were: the Central Intelligence Agency (1,846 days
- just over 5 years); the Ervirormental Protection Agency (1,623 days - ever 4
years); the Department of Etergy and the Department of Commerce (each with
1,096 days - 3 years); and the Department of Agriculture (896 days - almost 2
1/2 years). See Table X for a ranking of agencies by this closure time
period.

2. Conclusions/Recommendations: Not all the time to closure through
issuance of an Agency Decision is due to the agencies' lengthy processing,
since sane have been delayed by the Commission in the hearing process.
Agencies reported closing 4,311 complaints through issuance of an Agency
Decision. Cartnission data on Recommended Decisions transmitted in FY 82
indicate that about 30% of those Agency Decisions irvolved canplaints which
were the subject of a Comnission-conducted hearing. The Commission took an
average of 411 days in FY 1982 to process such complaints compared to En
average of 261 days taken by the romndssion in FY 81. This 57% increase in
processing time was, in large part, a result of two factors: a 41% increase
in the number of hearing requests and a 17% decrease in Commission staff who
process these requests. Additionally, the bulk of the increase in requests
was received during one quarter and not evenly distributed over the year.
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TABLE VIII

RANKING CF AGENCIES (LCI&ST TO HIGHEST) BY AVERAGE NUMBER

OF DAYS TO CLOSURE BY REJECTION IN FY 82

kof agencies with 20 or more closures)

Agency

Average Nunixr of

Days to Closure by
Re'em-ion

Small Business Administration N/A
Government Printing Office 32
Health and Human Services 52
Transportaticn 59
Interior 61

Tennessee Valley Authority V6
Energy 88
Defense (Total) 89
Postal Service 22
Housing and Urhan Development 131

Equal Mnployment Opportunity Comm. 7'.

Ottice of Persccnel Management 138
Justice 161

General Services Administration 1b5
Central Intelligence Agency 177
Commerce 187
Environmental Protection Agency 262
Labor 276
Treasury 333
Agriculture 359
Veterans Adninstration 601
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TABLE IX

RANKING OF AGENCIES (LOWEST TO HIGHEST) BY

AVERAGE NUMBER OF DAYS TO CL-SUUE BY SETTLEMENTS IN FY 82

(of agencies with 20 or more closures)

Agency
Average Number of Days
to Closure by Settlement

Goverment Printing Otfice 153

Office of Personnel Management .22

Health and Henan Services 226

Postal Service 280

Transportation 314
Tennessee Valley Authority 328
dousing and Urban Development 361

Equal Employment Opportunity Cava. 364

Defense (Total) 376

General Services ,idministration 394

Erlergy 441

Veterans Administration 445

Agriculture 467

Small Business Administration 495
Treasury 505
Labor 531

Interior 560

Comnerce 695
Environmental Protection Agency 827

Central Intelligence Agency 1 348

Justice 1,562
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TABLE X

RANKING OF AGENCIES (LOAM TO HIGHEST) BY AVERAGE

NU4BER OF DAYS TO =SURE BY AGENCY DECISIONS IN FY 82

(of agencies with 20 or more closures)

Agency

Average of Days to
Closure

By Agency Decisions

Government Printing Office 401
General Services Administration 445
Tennessee Valley Authority 530
Health and Human Services 547
Postal Service 547
Defense (Total) 567
Housing and Urban Development 594
labor 627
Office of Personnel Management 643
Small Busivese Administration 680
Interior 684
Justice 707
Equal Employment Opportunity Coma. 740
Transportation 796
Treasury 848
Veterans Administration 851
Agriculture 896
Cooraerce 1,096
Energy 1,096
Environmental Protection Agency 1,623
Central Intelligence Agency 1,846
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SECTION III

AGENCY ACTIONS ON RECOMMENDED DECISW, , OF COMMISSION COMPLAINTS EXAMINERS

Analysis and Conclusions/Remsnendatiors

1. Analysis: If a canplainant requests an EECC Complaints &airliner to be
assignei to his/her case, the Canplaints &strainer convenes a hearing and there-
after transmits a Reconnected Decision to the agency for its review. The
agency may either accept the Recommended Decision in its entirety modify it,
or re,:ect it. For all agencies, Commission records indicate 1,338 Recommended
Decisions on individual complaints were transmitted to agencies, while the
total number of Agency Decisions issued after receipt of a Recannended Decision
reported by. those agencies on EDDC Form 462 was 1,282.1

Of the 363 Recommended Decisions finding discrimination on which agencies
reported taking action, the agencies accepted 166, or 46%, slightly more than
in FY 81, and modified ur rejected the rest. See Table XI. Of the 1,191
Recommended Decisions finding r discrimination on which agencies reported
taking action, however, the agencies accepted 829, or 90%, and modified or
rejected the rest. This represents a slight reduction frac FY 81 when they
accepted 97% of Recamnended Decisions finding no discrimination. Sven
agencies reported taking action on 20 or more Recannended Decisions received
from the Camnissicn, they accepted findings of discrimination and findings
of no discrimination as follows:

enc

,f Findings of
Discrimination
Accepted

% of Findings of

No Discrimination
Accepted

Treasury 0 0
Veterans Administration 0 752
Defense (Total) 41 95
Postal Service 44 90
Health and Hunan Services 54 100
Transportation 73 88
Justice 76 100

2. Gonclusions/Recannendations: It is strikirt; that EECC Recannended
Decisions finding no discrimination appear to pass muster far more often than
Recommended Decisions finding discrimination. Although it is reasonable to

expect perhaps sane difference between the rate at which an agency accepts
Reccmmended Decisions finding discrimination and the rate at which an agency
accepts Recannended Decisions finding no discrimination, the disparity shown
in the FY 82 data is so great as to suggest the need to raise standards for
Agency Decisions whir' reject Recarrnended Decisions findi4; discrimination.

1The difference between these two figures is due to the fact that not all
agencies receiving Recommended Decisions frac the Commission are included in
tnis report.

2A11 ad-Tr actions by the Veterans Administration on findings of no discri-
mination were modifications, i.e., none was rejected.
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The disparity is particularly a mrent for the first five agencies listed.
Those agencies might examine relmant decisions to determine why such discre-
pancies exist between the findings of Complaints Examiners and the agencies
themselves.
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SECTION INT

COMPLAINTS SURACY (Inventory)

Analysis and Conclusiors/Reccumendationa

1. Analysis: The Complaints Smunary analysis compared the number of

complaints on hand at the beginnirg of FY 82 to the number of complaints on

hand at the end of the FY 82. See Table XII. The amount of charge in those

two figures determined the rate of the inventory growth.

During FY 82, the goierrinent-wide irwentory of mmplaints in procc,ss decreased

from 15,848 to 15,193, or a decrease of 4%. See Table XIII for a rankirg of

agencies by growth of inientory during FY 82.

During FY 82, seien agencies reported an inventory growth rate of more than

35%.
Of those, only two had an inventory of 20 or more at the beginnirg of

FY 82 and tneir increases were as follows:

stcst

Rate of Growth

Irwentory Complaints Irwentory From 9nd of FY 81

10/01/81 Filed 9/30/82 to FYI of FY 82

Housing and Urban Development 97 110 133 37%

Department of the Interior 399 235 563 41%

2. Conclusions/Recartnentlations:

Agencies that are building inventories are doing so at a rate (18% during FY

82) which generates concern.
This situation can only be redressed by the

introduction of more efficient and coat-effective procedures into the complaint

processing system, coupled with imprlied case management on the part of

respondent agencies.
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TABLE XIII

BANKING OF ALL REPORTING AGENCIES
(LOWEST TO HIGHEST) BY

RATE tae oRowni OF uniantm Emma FY 82

Agency

Wecent Change in
Inventory frail

nning
FY 82

Begi

to End FY 82

Federal Mediation & Conciliation Seri.ce
National Endownert fm, the Arts
Federal Labor Relationsations Authority

(75)1
(60)

(50)Railroad Hetiranent Board
Securities and hchange Cr-mission (50)

(44)Central Intelligent Agency
(42)Goteranent Pr_nting Office
(41)National Labor Relations Board
(41)ACTION
(38)Fladeral &me Loan Bank Boa xl

lkderal Trade Connissiol (33)
(33)Oannodity Paturem Trading COMM.
(30)General Services Atrinistration
(29)Commerce
(21)Agency fr. International C,relorment
(20)Federal Ccmmunicat'ans Cann.
(20)Ponta Service
(20)Fladeral Deposit Insurance Corp. 0 rHealth and Hunan Suvices

Pension Benefit Gutranty Corp. ( ')

f
Labor
Tennessee Van, athority
Courdssion n- Civl' Rights
Panaca Ca: . ,ortmhmior,
Ehergy
National dement for the Htranities
Farm credit Administration
International Comunicationa Pfsmcy

state Conmerce Comnission
cal Credit Union Administration

...i,ar Regulatory Connlssion
occupational SE:ety & Health Re Sew Can.
OFI /Alaska National Gas Trans. System
Selectfve Service System
Small business Administration
Deem (Total)
Equal ,'.ploynent Cpportuniti Comm.
National Aeronautics & Space Artninistration
Transportation

( d)
( 7)

( 7)
( 4)

0
0

0

0
0

0
0

0
0
2

3
3
3

1Parentheses indicate a negative growth rate, i.e., a Jecrease in '1m/3:tory.

I
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TABLE XIII (con't)

enc

Percent Charge in
Inventory frail

eg
FY 8822 to

innirg
End FY 82

Agriculture 5

Environmental Protection Agency 6

Justlae 11

Office Of Personnel Management 13

Education 17

Treasury 20

Veterans Administration 21

9rdthsonian Institution 27

Sta.e 31

HoLiing and 1rban Development 37

Int-rior 41

Oon_uner Product Safety Cannission 50

Export-Import Bank 50

Fbderal Reserve Board 50

Merit Systems Protection Board 60

Federal EMengencj Management Agency 67

International Trade Commission 67

National Science foundation 67

Administrative Office of the U.S. Courts 380

N/A

Arms Control & Disarmament Agency

Civil Aeronautics Poard
Bederal Maritime Commission
Soldiers' & Airmen's Home
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APPENDIX

COUNSELING COMPACTS AND COMPLAINTS FILED, BY

AGENCY MD NUMBER OF FULL-TIME PDSITIONS

I. Analysis

In this section, data concerning
agency counseling and complaints filed wereexamined in the context of the number

of full-time positions in theagency. See Table A. T.:ee comparisons were made: (1) persons counseledas a percent of total full-time
positions; (2) percent of counseling contactsresulting in formal complaints; and (3) complaints filed as a percent oftotal full-time positions.'

The mean of persons receiving
counseling as a percent of total full-time

positions was 2.1%, virtually the same as the FY 81 figure of 2.02%;
the medianl was 1.2%, down slightly

from 1.6% in FY 81; the median ( adjusted toexclude agencies with fewer than
20 contacts) was 2.3%, up fran FY 81's figureof 1.5%.

As to the percent of counseling
contacts resulting in formal complaints:

the mean was 23%, the same as FY 81's figure; the median was 22%, lower thanthe FY 81 fist. of 31%; and the median (adjusted
to exclude agencies withfewer than 20 coni2cts) was 23%,

lower than FY 81's figure of 30%.

The mean of complaints filed
as a percent of the number of full-time

perranent agency employees (adjusted
to exclude agencies not reportirg thenumber of full-time positions)

was 0.48%, up slightly from FY 81's figure cf0.46%, the median, so adjusted,
was 0.3%, down from the FY 81 figure of 0.4%;and the median adjusted to exclude

agencies with fewer than 20 contacts was0.4%, the same as in FY 81.

II. Conclusions/Reccreendatior-

Too many potential factors may aiiact the number of employees seeking
counselingand filing complaints in a given agency to draw any firm conclusions

cu_cerning an agency's management or EEO clime t fran this data.

For example, the percentage of
an agency's .vorkforce that is minority and/orfemale might affect the number of people seekirg counseling; the

advice given by an agency's exclusive
representative about filing a ctmplaintmight influence the number of informal
contacts that become formal complaints;

the kind and amount of training
received by an alters y's EEO counselors,

as well as the grade level of the EEO
counselors, could affect the number ofinformal contacts that become formal
complaints; and the general level of

sophistication among employees
about civil rights law and its enforcement

could also affect the rate of complaint filing.

The number is adjusted to exclude
the agencies ,chose number of full-time

positions has not been reported.
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FY 82
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INTRODUCTION

A. Background

This is the third published report of federal agency pre-complaint counseling

and compla nt processing data. It is based on Fiscal Year 1983 statistical

data received from 03 agencies on Equal Employment Opportunity Commission

(EE0C) Form No. 462 (see Attachment 1). Each of these agencies employe 100

or more personnel; in this report, "government-wide" is used to refer to data

surmitted by these 60 agencies.

Heads of all federal agencies having fewer than 100 employees are responsible

for maintaining data on discrimination complaint activities and submitting

said data to EEOC upon request.

Data analyzed in this report cover the pre-appellate portion of the complaint

process. This portion of the system operates as follow:

o A Federal Governmeat applicant or employee who believes s/he has been

discriminated against takes the problem to an agency EEO counselor, who

attempts zo resolve it.

o Should the counselcr's efforts fail , the person may file a formal complaint

which the agency investigates.

o Upon completing its investigation, the agency makes the case records

available to the complainant and attempts to settle the matter.

o Should the attempt at settlement fail, the agency presents the complainant

with a proposed disposition of the case.

o The complainant can accept the proposal or request an agency decision

with or without a hearing before an EEOC Complaints Examiner.

o if a hearing is requested, the case is sent to EEOC. A Complaints Examiner

then holds a hearing on the matter and issues a Recommended Decision to the

agency.

o The agency then issues a decision which may or mzy not concur with

the recommendations made by the EEOC's Complaints Examiner.

B. Organization and Methodology

This report is divided into five sections. Each of the following sections

contains an analysis of agency-provided data, from which, in most instances,

conclusions are drawn and/or recommendation are made. The tables in the

appendix of this report are;
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o Table I - Complaints Inventory Summary for FY-83;
o Table II - Counseling and Complaint

Piling by Agency and Number of
Full Time Positions for FY-83;

o Table III - Agency Closure Rates by Type of Closure for FY-83,
o Table IV - Average dumber of Day;

to Closure By Type of Closure for FY-83; ando Table V - Agency Actions on Recommended
Decisions Received from EEOC for FY-83.

Collection, computation, and analyais of the statistical data were done manually.
Statist/. It significance tests

nr other statistical refinements were not used.
Nevertheless, to avoid distortion that

can be Introduced when very small numbers
are involved, the analyses are based on the principle not to attach significance
to actions taken on a given wrmn, of complaints

if that group of complaints is
less than 20 in number.

Both means and medians are provided for some of the data analyzed. The mean
p_,vides a measure of performance of an agency compared with the Federal Govern-
ment as a Whole. The median provides a measure against Which a particular
agercy'e performance may be compared with other agencies' performances. For
this report, the mean is the arithmetic

average number; and the median is the
number in an ordered set of values below and

above Which there are an equalnumber of values. This report contains some analyses in Which an adjusted
mean or median is used; that is, the means and the medians have been adjusted
to exclude agencies for which the data

are incomp.ete or Which had fewer than
20 complaints in tht category being analyzed.

C. Summary of Findings

The data in this report justify the need for a revision of the entire complaint
processing system. The f :lowing is a summary of the findings of this report:

o While the government -wide inventory rose 18% over the last three years,
the number of complaints filed rose by 242 for the same period.

o Too many complaints are entering the system that do not belong in the
system. Complaints are rejected because they are filen untimely, do
not fall within the purview of the regulations or because the Jenne
filed is identical to an issue previously filed. The mean percentage
of complaints closed due to rejection in the federal sector mss 15%.
In the private sector, only 4% of the cot.ilainte were closed due to
rejection during Pf-83.

o Time required to process complaints to a fi, 1 decision varies a great
deal from agency to agency but in most cases .4 much too long. For
example, the complaint processing time to closure by agency decision
varied from approximately 55 days to 3507 days. or approximately 10
years. The government -vide mean was 524 days to closure by agency
decision.

o Agencies with higher rates of withdramels by complainants tend to take
longer in processing complaints.
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o Although settlements take more than twice as long to achieve than in
the private sector, an appropriate number of complaints are being

closed by settlement. This is consistent with the overall focus of

Title VII of the Civil Rights Act and of the Age Discrimination
in Employment Act on conciliation of disputes.

o Agencies continue to accept far more Recommended Decisions finding
no discrimination than those finding discrimination. When an EEOC

Complaints Examiner issues Recommended Decision finding no discrimi

nation, agencies accept 92% of these Recommended Decisions without
modification. When an EEOC Complaints Examiner issues a Recommended
Decision finding discrimination, agencies accept 50% and modify 40%

of these Recommended Decisions.
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SECTION I

COMPLAINTS INVENTORY

In this section of the
report, the number of complaints on hand at the beginningof the reporting period is

compared to the number of complaints on hand at theend of the reporting period.
The numerical change in those two figures is therate of inventory growth or reduction.

A. ANALYSIS

The following chart shows the
government-wide rate of growth or reductionin the inventory for FY-81, FY-82 and FY-83:

A B C E

COMPLAINTS
(+)

COMPLAINTS
(-)

COMPLAINTS
(s)

COMPLAINTS
RATE

OF INVENTORYGOV'T WIDE ON RAND FILED CLOSED ON HAND GROWTH ORAT BEGINNING DURING THE DURING THE AT END OF REDUCTIONOF REPORTING REPORTING REPORTING REPORTING
PERIOD PERIOD PERIOD PERIOD NUMBER 2

FY-81 13,734 13,525 11,457 15,802 2,068 15%

FY-82 15,848 13,861 14,720 15,193 (655) (4%)
FY-83 15,259 16,770 15,770 16,259 1000 6.5%

Thus, between the beginning
of FY-81 and the end of FY-83 the government-wideinventory growth rate was 18%. This was due in large part to the increass inthe number of complaints filed:

the number of complaints filed in FY-83represented a 24% increase
over the number filed in FY-81.

Table I shows Inventory
increase/decrease data for all agencies during FY-83.

During FY-83, the government
-wide inventory of complaints in process increasedfrom 15,259 to 16,259, which is a growth rate of 6.5%. More complaints wereclosed government-wide during the reporting period than were on ha "u at thebeginning of the reporting period.

The ilapact of this accomplishment wasdiminished by the significant
increase in the number of complaints filed:a 21% '.crease over the prior year. Therefore, the overall change was anincrease in tne number of

complaints on hand at the end of the reporting period.

Fifteen agencies reported
an invt.tory growth rate of more than 10%. Of those15, only four had

an inventory of 20 or more at the beginning of FY-83 andtheir inventory increases were as follows:

Rate of Growth
Inventory Inventory From Start of FY-83haasx 10/01/82 9/30/83 to End of FY-83

Treasury 742 893 20.4%Veterans Administration 1390 1674 20.4%
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Housing and Urban Development 133 151 13.5%

Postal Service 5215 5886 11.6%

Conversely, twenty-one agencies reported an inventory reduction rate of are

than 10% during FY-83. Of those 21, only seven hid an inventory of 20 or

more at the beginning of FY-83 and their decreases in inventory were as

follows:
Rate of eduction

AL2ciel

Agency for International

Inventory
10/01/82

Inventory
9/30/83

Fr'i Start of FY-83

to End of FY-83

Development 31 23 25.82

Tennessee Valley Authority 301 228 24.3%

NASA 35 28 20.0%

Office of Personnel Management 35 29 17.1%

Education 109 96 11.9%

Tranaportntion 334 296 11.4%

Energy 4' 42 10.6%

The folloolng chart illustrates ranking of agencies by inventory growth rate:

Percent Change in

Inventory from
Beginning

Agency FY-83 to End FY-83

Federal Labor Relations Authority (100)1

Federal Mediation 6 ConLiliation Service (100)

Railroad Retirement Board (60)

Civil Aeronautics Board (50)

Federal Communications Commission (40)

Federal Emergency Management Agency (40)

International Trade Commission (40)

Merit gystems Protection Board (38)

Fedel.I. Deposit Insurance Corporation (33)

Commission On Civil Rights (33)

Commodity Futures Trading Commission (29)

Central Intelligence Agency (27)

Agency for International Development (26)

Tennessee ValIay Authority (24)

National Aeronautics 6 Space Administration (20)

National Science Foundation (20)

Office Of Personnel Management (171

Nuclear Regulatory Commission (13)

Education (12)

Transportation (11)

Energy (11)

Commerce (8)

1 Parentheses indicate a negatiie growth rate (i.e.. a decrease in inventory).

53-515
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Agency

Percent Change in
Inventory from
Beginning

FY-83 to End rI-83

Environmental Protection Agency
(7)Small Business Administration
(7)

Government Printing Office
(6)Lcbor
(5)Smithsonian Institution
(5)Agriculture
(2)Interior
(1)

National Endowment for the Arts
0

Arms Control i Disarmament Agency 0
Pension Benefit Guaranty Corporation

0
federal Maritime Cosmission

0
Panama Canal Commission

0
United States Information Agency

0Defense (Total)
IJustice
4

Health and Human Services
5State
6

Equal Employment Opportunity Commission
7

General Services Administration
10Postal Service
12

Housing and Urbin Development
14

Federal Home Loan Bank Board
14treasury
20

Veterans Administration
20

Interstate Commerce Commission
23Pederal Trade Commission
25Export Import Sank
25

Administrative Office of the U.S. Courts
50

Federal Reserve Board
67Action
80

Securities and Exchange Commission
89

Nstional Labor Relations Board
91

Consumer Product Safety Commission
100

Soldiers' 6 Airmen's Home
300Farm Credit Administration
N/A

National Endomment for the Humanities
N/A

National Credit Union Administration
N/A

Selective Service System
N/A

B. CONCLUSIONS/RECOMMENDATIONS

The growth in inventories of
federal agencies can be reduced by revisingthe complaint processing system to make it more efficient and cost-effective.

Until such a revision can be
implemented, agencies should improve their

case management systems, develop more effective
case monitoring and tracking

systems, and attempt to settle complaints
during all stages of the complaint

processing procedure.
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SECTION II

COUNSELING CONTACTS AND COMPLAINTS FILED,

EY AGENCY AND NUMSER OP PULL -TIME POSITIONS

An applicant or employee who believes s /he has been discriminated against may

take the problem to an agency EEO counselor, who attempts to resolve it.

Should the counselor's efforts fail, the Person may file a formal coeplaint.

In this section, data concerning agency counseling a 1 complaints filed

are examined.

The number of person receiving counseling pet 1-time permanent

agency employees (adjusted to exclude agencies Hong the number of

full-time positions) .ose between FY-81 and FY-8_ ge number was

20.2 in FY-81; 21.0 in FY-82: and 25.7 in FY-83. number of complaints

filed per 1000 full-time permanent agency employee.
(Adjusted to exclude

agencies not reporting number of full-time positions) also rose over the

same time period: The ge number was 4.6 in FY-81; 4.8 in PT -R2; and

5.8 in FY-83. The number of complaints filed as a percent of counseling

contacts remained steady: it as 23.02 in FY-81 and FY-82; and decreased

slightly to 2:.6% in FY-83.

The number of persons counseled and complaints filed by agency are displayed

in Table II. Although 22 categories of issues are listed on EEOC Form 462,

more than 402 of all issues alleged were concentrated in only four categories

(promotion, h nt (non-sexual), reprimand, and termination). The following

chart provides data about the issues alleged in formal complaints:

of 2 of total allegations

Issue Alleged 1211±11W33M,
in complaints filed

Promotion 3,187 14.3

Harassment (non-sexual) 2,029 9.1

Reprimand 2,024 9.1

Termination 1,748 7.8

Suspension 1,518 6.8

Appointment 887 4.0

Reassignment 810 3.6

Time and Attendance 785 3.5

Assignment of Duties 692 3.1

Non-merit pay 66f 3.0

corking Conditions 599 2.7

Training C46 2.4

Reinstatement 477 2.1

Merit Pay 406 1.8

Duty Hours 365 1.6

Pay/including overtime 309 1.4
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Sexual Harassment 190 0.8
Awards 129 0.6
Examlnatio, tee 55 0.2
Conversion to fL11-time 49 0.2
Retirement 40 0.2
Other 4,7791 21.4

More than one-third of all alleged bases were concentrated in the categories
of race (Black) and sex (female). It should be noted that complainants often
allege more than one issue and/or basis. Data about bases alleged in formal
complaints ar_ shown in the following chart:

f of
Bases Alleged Allegations

2 of total bases
alleged in complaints filed

Race, Black 5,629 22.7
Sex, Female 3,520 14.2
Race, Other 2,607 10.5
Reprisal 2,539 10.2
Sex, Male 2,227 9.0
Age 2,096 8.5
Handicap, Physical 1,719 6.9
Race, White 1,631 6.6
National Or:gin, Hispanic 918 3.7
National Origin, Other 824 3.3
Religion 758 3.1

Handicap, Mental 329 1.3

'Several agencies w th large work loads are misreporting issues, it that they
are reporting that most allegations raise issues other than the 20 listed
on the reporting form.
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SECTION III

COMPLAINT CLOSURES

Complaints are closed by rejection, cancellation, withdrawal, settlement or

agency decision. Government-wide and agency data are provided for each of

these types of closure below and in Table III.

A. Rejections

A complaint may be rejected because it is untimely, outside the purview of
the regulations (lack of jurisdiction), and/or because the complaint is

identical to one previously fi'ed.

1. ANALYSIS

The following charts show the percentages of all complaints closed which
were closed by rejection in fY -81, FY-82 and FY-83:

GOVERNMENT-WIDE

Mean Median

FY-81 16.0% j 9.0%

FY-82 15.0% 9.0%

FY-83 15.4% 8.0%

Agencies with 20 or more closures.

Mean Median

FY-81 16.52 12.0%

FY-82 15.12 13.0%

FY-83 15.4% 10.9%

Of agencies closing 20 or more complaints, the following rejected complaints

at rates higher than the mean and median rates for ail agencies: the Office

of Personnel Management rejected complaints at rate more than three times

the mean rate - 53.6% (15 rejections of 28 closures); General Services
Administreion at a rate of 18.3% (17 rejections of 93 closures); Postal
Service at a rat: of 17.8% (1,782 rejections of 9,994 clb,rres); and Energy

at a rate of lb..% (5 rejections of 2- ..low,res). The followitt, chart

illustrates a ranking of agencies with 20 or more closures by percentage of

closures that were rejections:

?JAILZ.1c

Total

Closures

Closures by
Refection

of Closures
by Rejection

National Aeronautics 6 Space Admin. 27 0 0.0

Education 31 0 0.0

Small Business Adminstration 30 1 3.3

Interior 168 8 4.b

Agriculture 199 12 6.0

Equal Employment Opportunity Comm. 90 6 6.7

Justice 181 13 7.2

Commerce 75 8.0

Transportation 271 24 8.9
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AMEX
Total

Closures
Closures by
Rejection

% of 'Closures

br Rejection

Health and Human Services 479 48 10.0
Environmental Protection Agency 64 7 10.9
Tennessee Valley Authority 234 26 11.1
Defense (Total) 2,771 319 11.5
Labor 121 14 11.6
Treasury 291 34 11.7
Housing and Urban Development 85 11 12.9
Veterans Administration 316 46 14.6
Energy 30 5 16.7
Postal Service 9,994 1782 17.8
General Services Administration 94 17 18.1
Office of Personnel Management 28 15 53.6

2. CONCLUSIONS/RECOMMENDATIONS

From FY-81 through FY-83, the mean percentage of closures by rejection has
remained relatively constant. While 15% of federal complaints were closed
due to rejection, the percentage of charges closed in the private sector
charge processing system for the same reasons was only 4% during FY-83. This
contrast is significant. Federal complainants generally complete a complaint
form or letter without assistance from a person who has expertise in the area
of EEO law. This lack of professional assistance may contribute to the large
number of complaints Which are rejected because they are beyond the purview
of the regulations.

B. Cancellations

Complaints are cancelled when the complainant fails to prosecute the claim.
The following charts show the percentages of all complaints closed which were
closed by cancellation in FY-81, FY-82 and FY-83:

GOVERNMENT-WIDE

Mean Median

FY-81 6.0% 0.0%

FY-82 6.0% 0.0%

FY-83 6.2% 3.2%

Agencies with 20 or more closures.

Mean Median

FY-81 5.4% 5.0%

FY-82 5.6% 6.0%

FY-83 6.1% 9.4%

The three agencies with the highest percentages in this category were: The
Department of .commerce (14.7% 11 cancellations of 75 clot a); the Department
of Labor (14.0% - 17 cancellations of 121 closures); and Small Business
Administration (13.3% - 4 cancellations of 30 closures). The following chart
illustrates a ranking of agencies with 20 or more closures by the percentage
of closures that were cancellations:

- 10 -
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Total Closures by Z of Closures

AMEX Closures Cancellation by Cancellation

Commerce 75 11 14.7

Labor 121 17 14.0

Small Business Adsdnetration 30 4 13.3

Equal Employment 14portunity Comm. 90 11 12.2

Veterans Administration 316 38 12.0

Transportation 271 30 11.1

General Services Administration 94 10 10.6

Justice 181 19 10.5

Energy 30 3 10.0

Housing and Urban Development 85 6 9.4

Environmental Prctection Agency 64 6 9.4

Treasury 291 20 6.9

Defense (Total) 2,771 173 6.2

Postal Service 9,994 573 5.7

Tennessee Valley Authority 234 9 3.8

National Aeronautics 6 Space Admin. 27 1 3.7

Office of Personnel Management 28 1 3.6

Education 31 1 3.2

Health and Human Services 479 10 2.1

Agriculture 199 4 2.0

Interior 168 1 0.6

C. Withdrawals

A complaint may be closed by withdrawal at any time after the complaint has

been filed. Agencies have been advised to report withdrawals with corrective

action as settlements.

1. ANALYSIS

The following charts show the percentages of all complaints closed Which were

closed by withdrawal in FY-81, FY-82 and FY-83:

GOVERNMENT-WIDE

Mean Median

FY-81 :s4.0% 19.0%

FY-82 22.0% 9.0%

FY-83 18.72 7.42

Agencies with 20 or more closures.

Mean Median

FY-81 34.3% 32.0%

FY-82 21.9% 19.02

FY-83 18.8% 12.8%

Of the agencies with 20 or more closures, the three agencies with the highest

percentages in this category were: the Department of the Treasury (32.3% -

94 withdrawals Jf 291 closures); the Veterans Administration
(29.4% - 93

withdrawals of 316 closures); and the Department of Education (29% - 9 with-

drawals of 31 closures).
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The following chart illustrates a ranking of agencies with 20 or more closures
by percentage of closures that were withdrawals:

Alma Total

Closures
Closures by
Withdrawals

2 of Closures

by Wi4hdrawals

Small Business Adminstration 30 0 0.0
Interior 168 0 0.0
Office of Personnel Management 28 1 3.6Agriculture 199 7 3.5
labor 121 5 '4.1
Tennessee Valle:: Authority 234 11 4.7
Commerce 75 4 5.3
National Aeronautics 14 Space Admin. 27 2 7.4
Housing and Urban Development 85 9 10.6
Equal Employment Opportunity Comm. 90 10 11.1
General Services Adminiltration 94 12 12.8
Health and Human Services 479 62 12.9Energy

30 4 13.3
Justice 181 2b 14.4
Transportation 271 46 17.0
Defense (Total) 2,771 492 17.8
Postal Service 9,994 2027 20.3
Environmental Frotection Agency 64 14 21.9Education

31 9 29.0
Veterans Administration 316 03 29.4Treasury 291 94 32.3

2. CONCLUSIONS/RECOMMENDATIONS

From FY-81 through FY-83, the ;overnment-wide rate at which complaints are
closed by withdrawal decr4ased : a a mean of 342 to 18.82.

The three agencies with the highest rates of withdrawals (Treasury, Veterans
Administration and Education) had a consistently higher-than-average number
of days to closures of all types. Complainants may withdraw at higher rates
at these agencies because of the longer processing times. Thus, agencies
that decrease processilig tines could reduce the number of withdrawals by
complainants.

-12 -
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D. Settlements

A settlement may occur at any time after the complaint has been filed. A
settlement is a written agreement signed by the complainant snd an agency
official.

1. ANALYSIS

The following charts show the government -wine percentages of complaints which
were closed by settlement in FY-81, FY-82 and FY-83:

GOVERNMENT-WIDE

Mean Median

FY-81 11.0% 7.0%

FY -82 28.0% 18.0%

FY-83 31.4% 25.0%

Agencies with 20 or more closures.

Mean Median

FY-81 11.2% 9.0%

FY-82 28.3% 25.0%

FY-83 31.4% 22.2%

Of agencies with 20 or more closures , the Office of Personnel Management had

the lowest settlement rate, 3.6% (1 settlement of 28 closures). The following
chart illustrates a rankin3 of agencies with 20 or more closures by percentage
of closures that were settlements:

Agaic
Total

Closures
Closures by
Settlements

Z of Closures
by attlements

Interior 168 132 78.6
Agriculture 199 108 54.3

National Aeronautics 6 space Adm4n. 27 14 51.9

Labor 121 50 41.3

General Services Administration 94 36 38.3

Postal Service 9,994 3579 35.8

Justice 181 61 33.7

Commerce 75 22 29.3

Education 31 9 29.0

Small Business Adminstration 30 8 26.7

Tennessee Valley Authority 234 52 22.2

Treasury 291 63 21.6

Transportation 271 56 20.7

Defense (Total) 2,771 542 19.6

Equal Employment Opportunity Comm. .0 17 18.9

Housing and Urban Development 85 15 17.6

Health and Human Services 479 79 16.5

Environmental Protection Agency 64 10 15.6

Energy 30 4 13.3

Veterans Administration 316 37 11.7

Office of Personnel Management 28 1 3.6

- 13-
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The four ag,ncies with more than 20 total closures during FY-83 that had the
highest percentages of settlement were: the Department of the Isterior (78.6%
132 settlements of 168 closures); the Department of Agriculture (54.32 - 108
settlements of 199 closures) the National Aermautics and Space Administration
(51.5% - 14 settlements of 27 closures); the Department of Labor (41.3% - 50
settlements of 121 closures); and the General Services Administration (38.3%
36 settlements of 94 closures).

As part of the hearing* process, EEOC Complaints Examinees attempt settlement
of complaints. During FY-83, 35% of the cases closed by RUC Complaints
Examinees mere sett'ed, identical to the FY-82 rate of 35%. These actions
constituted approximately 10% of all settlements achieved in the federal
sector administrative complaint process during FY-83.

2. CONCLUSION

From FY-8I through FY-83, the government-wide rate at which complaints mere
closed by settlement continued to increase. This is ccnsistent with the
overall focus of Title VII of the Civil Rights Act and the Age Discrimination
in Employment Act on conciliation of disputes,

E. Agency Decisions on the Merits:

An agency decision nn the merits is either a finding of discrimination or
of no discrimination which is rendered by the agency after the complainant
has had an opportunity to review the agency's proposed disposition and, if
so requested , has received a hearing and a recommended decision by an EEOC
Complaints Examiner.

1. %MALYS'S

The following charts show the percentages cf complaints which were closed by
agency decisions on the merits in FY-81, FY-82 and FY-413:

GOVERNMENT-WIDE

Mean Median

FY-81 33.0% 33.0%

FY-82 29.0% 33.0%

FY-83 28.4% 37.0%

106

Agencies with 20 or more closures.

Mean Median

FY-81 32.6% 34.0%

FY-82 _,_ 29.1% 38.0%

FY-83 28.3% 38.7%

-14 -
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The following chart shows tho-e agencies, of agencies with 20 or more closures,

that processed 50% or more of their complaints to agency decision:

AGENCY

TOTAL NUMBER COMPLAINTS CLOSED BY

OF AGENCY )EC IS IONS

COMPLAINTS CLOSED TOTAL NUMBER PERCENTAGE

Health and Human Services 479 280 58.5X

Tennessee Valley Authority 234 136 58.1%

Small Business Administration 30 17 56.7%

Air Force 741 404 54.5%

Army 636 341 53.6%

Equal Erployment 90 46 51.1%

Opportunity Commission

The following chart illustrates a rankang of agencies with 20 or more closures

by the percentage of lostrea that were agency decisions.

Total
Closures

Closures by
Agency Decisions

% of Closures by
Agency Decisions

Interior 168 27 16.1

General Services Administration 94 19 20.2

U.S. Postal Service 9994 2033 20.3

Treasury 291 80 27.5

Labor 121 35 18.9

Veterans Administration 316 102 32.3

Agriculture 199 68 34.2

Justice 181 62 34.3

Office of Personnel Management 28 10 35.7

National Aeronautics .5 Space Admin. 27 10 37.0

Education 31 12 38.7

Enviromental Prote,tion Agency 64 27 42.2

Transportation 271 115 42.4

Commerce 75 32 42.7

Defense 2771 1245 44.9

Energy 30 14 4b.7

Housing 6 Urban Development 85 42 49.4

Equal Emrloymea Opportunity Comm. 90 46 51-1

Small Business Administration 30 17 56.7

Tennessee Valley Authority 234 136 58.1

Health and Human Services 479 280 58.5

- 15 -
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2. CONCLUSION

A major objective of the discrimination complaint processing system is re-
solving complaints at the earliest possible stage.

Government -vide, from FY -81 through FY-83, the rate at which complaints are

closed by agency decision has continued to decrease. Approximately 72% of the
cases are resolved prior to agency decision.

- 16 -
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SECTION IV

AVERAGE NUMBER OF DAYS TO CLOSURE, BY TYPE OF CLOSURE
-e

Data coveri-g the average numbar of days to closure by t a were reported in the

following five catefories: Rejections , Cancellations, Withdrew's, Settlements,
and Agency Decisions. nr. overall average time frame for all closures Ws 308
days in FY-83, as compared to 374 days in FY-82 and 303 days in FY-81 Table

IV shows average number of days to each type of closure and for all closures
for all reporting *gentle,

A. Rejection:

A complaint may be rejected because it is untimely, beccse it Is outside the

purview of the regulations (lack of jurisdiction), an, "or because the complaint
is identical to one previously filed.

1. ANALYSIS

The following charts show the average number of days to closure by rejection

in FY-81, FY-82 and FY-83:

GOVERNMENT-WIDE

Mean Median

FY--8l 134 128

FY-8Z 130 131

FY-83 88 93

Agencies with 20 or more closures.

Mean Median

FY-81 134 133

FY-82 130 136

FY-83 88 105

The following three agencies required considerably longer periods of time to

close by rejection .han most: the Environmental P otection Agency (389

days); the Department of Agriculture (339 days); and the Department of the
Treasury (281 days).

-17-
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The following chart illastrates a ranking of agencies with 20 or more closures
by rejection:

Agasz.

Average Number of
Days to Closure by

Rejection

National Aeronautics I. Space Adair', N/A
Education N/A
Small Business Administration 54
Tennessee Valley Authority 64
Health and Human Services 66
Postal Service 76

Labor 82

Defense (Total) 87

General Services Administration 93
Office of Personnel Management 104

Housing and Urban Development 105
Equal Employment Opportunity Comm. 161
Energy 162
Interior 164
Commerce 186
Veterans Adminstration 188
Transportation 204
Treasury 282
Justice 303

Agriculture 341
Environmental Protection Agency 389

2. CONCLUSIONS/RECGMENDATIONS

From FY-81 through FY-83, the government-wide average raber of days to closure
by rejection has decreased from 134 to 88. This trend is ositive but must
continue, since the decision to reject or not to reject is a -elatively straight-
forward one and should not taro almost three months.

B. Cancellation:

Complaints are cancelled when the complainant fails to prosecute the claim.

The following charts show the average number of days to closure by cancellation
in FY-81, FY-82 and FY-83:

GOVERNMENT-WIDE

Meaa Median

FY-81 350 253

FY-82 30 337

FY-83 288 435

110

Agencies with 20 or more closures

Mean Median

FY-81 350 184

FY-82 367 337

FY-83 286 476
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Of agencies with 20 or more closures, six agencies required considerably longer

periods of time than most: the Environmental Protection Agency (1214 days);

the Department of the Interior (1083 days); the Department of Justice (684 days);

the National Aeronautics and Space Administration (668 days); the Department

of Labor (661 days); the Department of the Treasury (634 days); and the Veterans

Administration (582 days). The following chart ranks agencies by psrcent of

closures that are cancellations:

UtISX

Average Number of Days

to Closure by Cancellations

Office of Personnel Management
130

Small Business Administration
151

Postal Service
188

Equal Employment Opportunity Comm.
261

Defense (Total)
309

Tennessee Valley Authority
365

Health and Human Services
371

Agriculture
435

Transportation
440

Energy
463

Housing and Urban Development
476

General Services Administration
512

Education
538

Commerce
c60

Veterans Administration
582

Treasury
634

Labor
661

National Aeronautics 6 Space Admin.
668

Justice
684

Interior
1083

Environmental Protection Agency
1214

C. Withdrawal:

A complaint may be closed by withdrawal by the
complainant at any time after

the complaint has been filed. Agencies have been advised to report withdrawals

with corrective actions as settlements.

1. ANALYSIS

The following charts show the average number of days to closure by withdrawal

in FY-81, FY-82 rnd FY-83:

-19-
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GOVE"NMENT-WIDE

Mean Median

Agencies with 20 a more closures

Mean Median

I F1-81 308 306 FY-81 308 341

FY-82 308 Js4 FY-82 308 317

FY-83, 206 280 er-d3 206 311

Of agencies with 20 or more 20 closures, three agencies required considerably
longer periods of time than most. the Department of Commerce (756 days); the
Environmental 2rotection Agency (714 days); and the Veterans Administration
(538 days). The following char' illustrates
more closures by this type of c'osure:

Ulna
Interim'

Small Business Admin.

a ranking of agencies with 20 or

Average Number of Days
to Closure by Withdrawal

N/A
N/A

Postal Service
163

Labor
171

Defense (Total)
203

Tennessee Valley kuthority
20'

NAtional Aeronautics d Space Admin.
211

Equal Employment Opportunity Comm. 225
Office of Personnel Management

249
Health and Human Services

256
Justice

280
Housing and Urban Development

311
General Services Administration

354
Education

397
Treasury

436
Agriculture 443
Energy

503
Transportation

523
Environmental Protection Agency

714
Veterans Admlnlerratlon

743
Commerce

756

2. CONC LUS IONS j wSCOMMENDATIONS

From FY-81 through FY-83, the government-wide average number of days to closure
by withdrawal has decreased from 308 to 206. This is a positive trend that
must be continued. Since withdrawal is most likely to occur becaure the
complainant finds the case is taking too long, improved case management and
and a more efficient system for prozeseing would have a clear impact on the
rate and timing of withdra4als by complainants.

-20-
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D. Settlement:

A settlement may occur at any time after the complaint has been filed. A
settlement is a written agreement signed by the complainant and an agency
official.

1. ANALYSIS

The following charts show the average number of days to closure by settlement
in FY -81 , FY -82 and FY-83:

GOVERNMENT-WIDE Agencies with 20 or more closures.

. Mean Median Mean Median

FY-81 342 383

FY-82 328 443

FY-83 286 489

FY-81 318 293

FY-82 326 441

FY-83 279 514

Of the agencies with 20 or more closures, the five agencies with the longest
periods of time to closure by settlement were: the Department of Education
(1528 days); the Small Business AAminstration (934 days); the Environmental
Protection Agency (796 days); the Department of Transportation (778 days);
and the Veterans Administration (743 days). The following chart illustrates
. ranking of agencies with 20 or more closures by settlement:

Average Number of 141ys

AMEX to Closure by Settlement

Office of Personnel Managemer: 45

General Services Administration 193

Postal Service 208
Tennessee Valley Authority 337
Energy 353
Equal Employmeh Opportunity Comm. 358

Labor 374

National Aeronautics 6 Space Admin. 392

Defense (Total) 396

Health and Human Services 465
Agriculture 514

Treasury 524

Justice 534

Housing and Urban Development 537

Interior 592

Commerce 618
Transportation 667

Veterans Administration 743

Environmental Protection Agency 796

Small Business Administration 951

Education 1528

- 21 -
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2. CONCLUSIONS/RECOMMENDATIONS

From FY-81 through FY -83, the government-wide average number of days to closure
by settlement decreased from 342 to 286. This is a positive trend and must
continue.

Settlements occurred an average of 9.5 months after the complaints were filed
in the federal sec.nr, compared to four months after the complaints were filed
in the private sec, extended period of time in the federal sector may
reflect, in part, thaw _ agencies still attempt settlement of formal com-
plaints only after the imvstigation has been completed. It is that point
at which the regulations req,tre that an attempt at informal adjustment of
the complaint be made. At so late a stage in processing, when the passage
of time and the investigation itself have diminished tho conciliatory bent

of the parties, the chancen of a successful settlement are considerably less
than they are shortly after filing. It is, therefore, recommended that
agencies require settlement attempts earlier in the complaint process.

E. Agency Decision on the Merits:

agency decision on the merits is either a finding of discrimination or
of ro discrimination Which is rendered by the agency after the complainant
has had an opportunity to review the agency's proposed disposition and,
if so requested, has received a hearing and a Recommended Decision by an
EEOC Complaints Examiner.

1. ANALYSIS

The following charts show the average number of days to closure by agency
decision in FY-81, FY-82 and FY-83:

GOVERNMENT-WIDE

Mean Median

FY-81 611 598

FY-82 595 611

FY-83 a_ 524 701

-22-
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Agencies with 20 or more closures.

Mean Nadia:.

FY-81 606 716

FY-82 595 684

FY-83 519 b33
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Of agencies with more than 20 closures, the six agencies requiring the longest

period of time to closure by agency decision mere: the Department of Education

(1,728 days - almost 5 years); the Environmental Protection Agency (1,376

days - over 4 years); the Department of Commrce (1,240 days - over 3 years); the

National Aeronautics and Space Adminstration (1054 days almost 3 years); the

Department of Justice (1024 days - almost 3 years); and the Veterans Admiostration

(1000 days almost 3 years). The following chart illustrates a ranking of

agencies by average number of days to closure by agency decision:

Agency

Average of Days to

Closure
By Agency Decisions

On the Merits

Postal Service
372

Equal Employment Opportunity Comm.
453

Transportation
467

Tennessee Valley Authority 503

Defense (Total)
551

Office of Personnel Management
583

Energy
503

Health and Human Services
608

Interior
646

General Services Administration
676

Labor
833

Housing and Urban Development
907

Agriculture
914

Justice
932

Small business Administration
949

Treasury
963

Veterans Administration 1000

National Aeronautics 4 Space Admin. 1054

Commerce
1241

Environmental Protection Agency 1376

Education
1728

2. CONCIZSIONS/RECOMKENDATIONS

Pros FY-81 through FY-83, the government-wide average number of days to closure

by agency decision lecreased from 611 to 524. This is a positive trend and

must continue.

However, the complaint processing time to closure by agency decision on the

merits varies from 55 days to 3507 days or approximciely 10 years. The

government-wide mean wee 524 days to closure by agency decision. Congress

envisioned 180 days as the appropriate time period for the issuance of an

agency decision.

-23-

BEST COPY AVAILABLE

115



112

F. Total Closures:

With each of the five types of closures experiencing a decline in the average
number of days to process each, the average number of days for all types
of closures ws 308 days in FY-83, a considerable decrease from FY-82's
average of 374 days.

1. ANALYSIS

The four agencies which had a considerably longer period of time to closure
were: the Department of Education (1245 days); the Environmental Protection
Agency (1017 days); the Department of Commerce (848 days); and the Small
Businesa Administration (813 days). The following chart shows those agencies
with 20 or more closures by their average number of days to closure:

Total

Closures
Average Number of
Days to Closure

U.S. Postal Service
Office of Personnel Management

Equal Employment Opportunity Comm.
Defense

Tennessee Valley Authority

9994
28

90
2771

234

208

279
367

391

398
General Services Administration 94 452
Justice 181 453
Energy 30 469
Health and Human Services 479 480
Transportation 271 483
Labor 121 505
Interior 168 583
Treasury 291 596
National Aeronautics 6 Space Admin. 27 634
Housing 6 Urban Development 85 634
Agriculture 199 636
Veterans Administration 316 665
Small Business Administration 30 813
Commerce 75 848
Enviromental Protection Agency 64 1017
Education 31 1245

1. CONCLUSIONS/RECOMMENDATIONS

The decrease in the average number of days for all types of closures from
the previous year is, certainly, a positive trend. However, more effort
must be made further to decrease those processing times.

-24-
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SECTIOr V

AGENCY ACTIONS ON RECOMMENDED DECISIONS OF COMMISSION COMPLAINTS EXAMINERS

A complainant has the right to an agency decision with or without hearing.

When hearing is requested, an EEOC Complaints Examiner attempts settlement
and/or conducts the hearing and recommends to the agency a finding of, or no

finding of, discrimination.

1. ANALYSIS

The following charts show the actions taken by agencies on the Recommended
Decisions of the EL9C Complaints Examiners government -wide in FY-81, FY-82

and FY-83:

When the EEOC Complaints Examiner Recomends
a Finding of Discrimination, Agencies:

Accent Modify Reject

No. 174 33 217

FY-81
2 41.0% 8.02 51.0%

No. 166 30 167
FY-82

46.0% 8.02 46.0%

No. 181 39 143

FY-83

1 49.9% I 10.72 39.4%

When the EEOC Complaints Examiner Recommends
a Finding of No Discrimination, Agencie :

Accept Modify Reject

No. 731 15 6

FY-81
2 97.0% 2.0% 1.0%

No. 829 41 49

FY-82
2 90.02 4.0! 5.02

Nc. 1052 91 5

FY-83 ,

2 91.6% 7.92 0.42
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BEST COPY AVAILABLE 117



114

Table V proviCes the above data by agency for FY-83. Of the 363 EEOC'
Recommended Decision' finding di -rimination, the agencies accepted 181, or
49.9%. Of the 1,148 Recommended Decisions finding no discrimination, the
agencies accepted 1041 or 90.7%.

The following chart shows the nine agencies that reported taking action on 20
or more Recommended Decisions re:eived fTMm th. Ccootssion:

Agency

% of Findings of

Dincriminat'on
Accepted

% of Findings of
No Discrimination

Accepted

Treasury 0 28*
Veterans Administration 0 44*
Postal Service 50 94*
Defense (Total) 50 95
Health and Human Services
Housing and Urban Development 100
Justice 100
Transnortation 6 100
Tennosse Valley Authority 100 100

* All other actions by the agency on Recommended Decisions finding no dis-
crimination were modifications (none MU a rejection).

2. CONCLUSIONS/RECONDENDATIOMS

Between FY-81 and FY-83, when the EEOC Complaints Examiners recommended
findings of discrimination, agencies accepted them an average of 46% of the
time, modified them an average of 9% of the time, and rejected them 46% of
the time.

During the same period, when the EEOC Complaints Examiners recommended findings
of no discrimination, agencies accepted them 93% of the time, modified the
5% of the time, and rejected them 2% of the tins.

It is reasonable to expect some differences betwea-n the rate at which an
agency accepts Recommended Decisions finding discrimin-tion and the rate at
which an agency accepts Recommended Decisions finding no discriainetion.
However, the disparity for the first eight agencies listed wae is consider-
able. These agencies should examine relevant decisions tu .etermine why
such differences exist between the EEOC Complaints Examiners' recommendations
and the agencies' actions.
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TABLE I COMPLAINTS INVENTORY SMART FOR FY-83

AGENCY
OR

DEPARTMENT

COMPLAINTS
ON HAND

AT BEGINNING
OF REPORTING

PERIOD

(4)

COMPLAINTS
FILED

DURING TEE

REPORTING
PERIOD

( -)

CCMPIAINTS
CLOSED

DURING THE
REPORTING
PERIOD

(..)

COMPLAINTS
ON HAND
AT END OF
REPORTING

PERIOD

RATE
OF INVENTORY
MONTH OR
REDUCTION

NUMBER Z

Action

5 6 2 9 4 80.0

Administrative Office
of the U.S. 'ourts

4 6 4 6 2 50.0

(25.8)

(1.7)

Agency for International
Development

-310, 8 16 23 (8)

Agriculture

402 192 199 395 (7)

Arms Control 4 Disarmament
Agency

1 0 0 1 0 0.0

(27.3)

Central Intelligence Agency

.1 r 4 8 (3)

Civil 86,66.otic4 Board

2 0 1 I (I) (50.0)

(8.1)

Commerce

161 62 75 148 (13)

Commission on Civil Rights

15 3 8 10 (5) (13.3)

(28.6)

i3.C.10
Cosmodity Futures Trading

CommissIon

7 3 5 5 (2)

3
Consumer Product sasty

Commission
3 3 0 a

De filS6
3545* 2815 2171 3589 44 1.2

TOT
Air Force

917 687 741 863 (54)

AtaY

9:6 709 636 1029 73 7.6

44.1

Defense logistics Agency

143 185 122 206 63

Nevy

1329* 1047 1079 1297 (32) (2.4)

Other Defense

2004, 187 143 154 (6) (3.0)
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TABLE I COMPLAINTS INVENTORY SUMMARY FOR FY-83

AGENCY
OR

DEPARTMENT

COMPLAINTS
ON HAND

AT BEGINNING
OF REPORTING

PERIOD

( +)

COMPLAINTS

FILED

WRING THE
REPORTING
PERIOD

( -)

COMPLAINTS

CLOSED

DURING THE
REPORTING
PERIOD

( *)

COMPLAINTS

ON HAND
AT END OF
REPORTING
PERIOD

RATE
OF IN"ENTORY

GROWN OR
REDUCTION

NUMBER 2

Education
109 18 31 91 (13) (11.9)

Energy
47 25 30 42 (5) (10.6)

Environmental Protection
Agency

148 54 64 138 (10) (6.8)

Equal Employment Opportunity
Commission

213 105 90 228 15 7.0

Export /Import Bank
8* 4 2 10 2 25.0

Form Credit Administration
0

..,

1 0 1 1 0.0

(46.0)
Federal Communications
Commission

10* 0 4 6 (4)

Federal Deposit Insurance
Corporation

12 5 9 8 (4) (33.3)

Federal Emergency Management

Agency
5 6 8 3 (2) (40.0)

IT73--
Fe d e r al Home Loan Bank Board

7* 5 4 8 1

Federal Libor Relations
Authority

1 2 3 0 (100.0)

Federal Maritime Commission
2 2 2 2 0 C.0

Federal Mediation end
Conciliation Service

1 0 I 0 (1) (100.0)

Federal Reserve Board
3 3 1 5 2 66.7

Federal Trade Commission

...1

4 11 10 3 T 25.0

General Services
Adednistration

82* 102 94 90 8 9.8

Government Printing Office
17 17 18 16 (1) (5.9)
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TABLE I COMPLAINTS INVENTORY SUMMARY FOR FY-83

AGENCY
OR

DEPARTMENT

COMPLAINTS
Of HAND

AT BEGINNING
OF REPORTING

PERIOD

(+)
COMPLAINTS
FILED

DURING THE
REPOPTING

PERIOD

()
COMPLAINTS
CLOSED

DURING THE
REPORTING
PERIOD

(.)
COMPLAINTS

ON HAND
AT ENG OF
REPORT -4G

PERIOD

RATE
OF INVENTORY
GROWTH OR
REDUCTION

NUMBER X

Health 6 Hunan Services

621 512 479 654 33 5.3

Housing 6 Urban Development

133 103 85 151 1F 13.5

(1.4)

Interior

563 160 168 555 (8)

International Trade
Commission

5 0 2 3 (2) (40.0)

Interstate Commerce
Commission

13* 10 7 16 3 23.1

Justice
593 204 181 616 23 3.9

Labor

155 114 121 148 (7) (4.5)

(37.5)

(20.0)

Merit Systems Protection
Board

8 7 10 5 (3)

Notional Aeronautics and
Space Administration

35* 20 27 28 (7)

National Credit Union
Administration

0 1 0 1 1 0.0

National Endowment for the
Arts

4* 1 1 4 6 0.0

National Endowment for the
Hmanitie*

0 3 1 2 2 0.0

National Labot Relation*
Board

11* 20 10 21 10 90.9

(20.0)

National Science Foundation

5* 3 3 6 (1)

Nuclear Regulatory Commission

8 4 5 7 (I) (12.5)

(17.1)Office of Personnel
Management

35 22 28 (6)
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TABU I COMPLAINTS INVENTORY SUMMARY FOR FY-83

AGENCY
OR

DEPARTMENT

COMPLAINTS
ON HANU

AT BEGINNING
OF REPORTING

PERIOD

' )
COMPLAINTS

FILED
DURING THE
REPORTING
PERIOD

( -)

COMPLAINTS
CLOSED

Dam THE
aspoarim
PERIOD

(..)

COMPLAINTS
ON RAND
AT END OF
REPORTING
PERIOD

RATE
OF INVENTOR(
GROWTH OR
REDUCTION

NUMBER I

Panama Canal Commission
14 13 13 14- 0 0.0

Pension Benefit Guaranty Corp
9 3 3 9 0 0.0

Railroad Retirement bard
S 1 6 2 (3) (60.0)

Securitiee 4 Exchange
Commission

9 9 1 17 8 88.9

Selective Service System
0 2 1 1 1 0.0

Smell Business Administration
62 26 30 58 (4) (6.5)

Smithsonian Institution
19 10 11 18 (1) (5.3)

Soldiers' 4 Airmen's Home
1 3 0 4 3 300.0

State
47 14 11 50 3 6.4

(24.3)

(11.4)

20.4

Tenn 00000 Valley Authority
301 161 134 228 (73)

Transportation
334 233 271

..+

296 (38)

Treasury
742 442 291 893- 151

U. S. Information Agency
6 1 4 1 0 0.0

United States Postal Service
5275 10605 9994 5886 611 11.6

Veterans Administration
1390 600 316 167: 284 20.4

TOTAL
15,259 16,770 15,770 16,259 1000 6.5

Reported figure for the beginning of this period that did not equal the figure reported at the end
of previous pert

:arentheees indicate a reduction rate.
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TABLE II COUNSELING AND COMPLAINT FILING BY AGENCY AND NUMBER OF FULL TIME POSITIONS FOR FY 83

TOTAL NUMBER
PULL TIME
fAMANENT
minotts

TOTAL NUMBER
PERSONS

COUNSELED
THIS nix,

TOTAL EUNICE
LJNPIAINTS

FILED
THIS PERIOD

PERCENTAGE
OF COUNSELING
CONTACTS

RESULTING IN
FORMAL

CCWIAINTS

NUMBER OF
COUNSELED

PEE
1000

POSITIONS

NUMBER OF

CMPIAINTS
FILED
PEE
1000

POSITIONS

Action

516 31 6 19.4 40.0 11.:

Admin.strotiv Office
of the U.S. Courts

508 37 6 16.2 73.0 12.0

Agency for 1 -motional
Developer

3753 118 8 i.d 31.0 02.i

AgricultLre

120,(.) 735 192 26.1 06.1 01.6

Arse Control 6 Disarmament
we 7

178 1 0 0.0 05.6 0.00

Central Intelligence Axone,

CLASSIFIED 23 1
r 4.3 0.00 0.00

Civil Aeronautics Board

442 1 0 0.0 04.5 0.00

Commerce

.02,817 353 62 17.6 11.0 01.9

Commission on Civil Right.

217 6 3 50.0 28.0 14.0

rNsmodity Futures Trading
Commission

477 4 3 75.0 08.4 06.3

Consumer Product Safety
Commission

537 3 100.0 05.6 05.6

DEFENSE

1,175,096 14,185 1815 19.8 12.1 02.4

Air Force

281,981 4476 687 15.3 15.9 02.4

An1L---

:69,000 1220 709 38.1 03.3 01.9

Defense Unlacing Agency

47,718 1403 --1113--.-- ---1171---- 294 03.9

Navy

342,518 6140 1047 17.1 17.9 ,3.1

Other Defense

133,879 946 187 19.8 07.1 01.4
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TABLE II COUNSELING AND COMPLAINT FILING BY AGENCY AND NUMBER OF FULL TIME POSITIONS FOR FY 83

TOTAL NUMBER
FULL TINE
PERMUENT
POSITIONS

TOTAL NUMBER
PERSONS

COUNSELED
THIS PERIOD

TOTAL NUMBER

COMPLAINTS
FILED

THIS PERIOD

PERCENTAGE
OF COUNSELING
CONTACTS

RESULTING IN
FORMAL

COMPLAINTS

NUMBER OF
COUNSELED

Pn
1)00

POSITIONS

NUMBER OF
COMPLAINTS

FILED
PER
1000

POSITIONS

Education
5,497 51 18 35.3 09.3 03.3

ReELY
15,266 46 25 54.3 03.0 01.6

Invirormencal Proceed,
Aisne/

9395 311 S4 17.4 33.1 53:7-

Equal Euploynent Opportunity
Commission

3055 128 105 82.0 41.9 34.4

Export/Import San.
338 6 4 66.7 17.8 41.8

Farm Credit Administration
307 4 1 25.0 13.0 03.3

Federal Communications
Commission

1914 17 0 0.0 08.9 0.00

Federal Deposit Insurance
Corporation

3641 24 5 20.8 01.6 01.4

Federal Emergency Management
Agency

2500 16 6 37.5 06.4 02.4

Federal Home loan Bank Board
1501 13 3 18.5 083 03.3

Federal Labor Relations
Authority

298 19 2 10.5 63.8 06.7

Federal Maritime Commission.
290 25 2 8.0 86.2 06.9

Federal Mediation sr..
Conciliation Service

349 0 (5--- 0.0 0.00 0.00

Federal Reserve Board

1511 10 3 30.0 06.6 02.0

Federal Trade Commission
1321 9 11 28.2 29.5 08.

--OW-General Services
Adsinistrativn

26.552 841 402 12.1 31.7

12.1A.
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TABLE II COUNSELING AND COMPLAINT FILING BY AGENCV AND NUMBER OF TULL TIME POSITIONS FOR FY 83

TOTAL NUMBER
FULL TIME
PERMANENT
POSITIONS

TOTAL NUMBER
PERSONS
COUNSELED
THIS PERIOD

TOTAL NUMBER
COMPLAINTS

FILED
THIS PERIOD

PERCENTAGE
OF COUNSELING
CONTACTS

RESULTING IN
FORMAL

COMPLAINTS

NUMBER OF
COUNSELED

PER

1000

POSITIONS

NUMBER OF
COMPLAINTS
FILED
PER
00

POSITIONS

Government Printing Office

5,815 60 17 28.3 10.3 07.9

Health 4 Human Services

156,644 1121 512 45.7 07.2 03.3

Housing 4 Urban Development

12,672 266 103 38.7 21.0 08.1

Interior

82,070 1213 TIPT 13.2 14.8 01.9

International Trade
Commission

401 24 0 0.0 60.0 0.00

Interstate Commerce
Commission

1246 33 10 30.3 25.5 08.0

Justice

56,828 691 204 29.5 12.T2 03.6

Labor

19,338 275 114 41.5 14.9 05.9

Merit Systeme Protection

board

443- 23 7 30.4 32.0 16.0

National Aeronautics and
Space Administration

21,924 40 20 50.0 01.6 0.9

National Credit Union
Administration

621 3 1 33.3 04.8 01.6

National Endowment for the

Arts

Ste- 44 1 2.3 140.0 03.2

National Endowment for the
Humanities

244 19 3

20
15.8

18.3

78.0

42.0

12.3

ot77--
National Labor Relations

Board

2596 109

National Science Foundation

1220 8 2 25.0 07.0 01.6

Nuclear Regulatory Commission

1142 14 4 28.6 04.0 01.0

Office of Personnel
Management

4948 147 22 15.0 29.7 04.4
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TABLE II COUNSELING AND COMPLAINT FILING BY AGENCY AND NUMBER OP PULL TIME POSITIONS FOR FY 83

TOTAL Humor"
FULL TINS
P1RMANENT
POSITIONS

TOTAL won
PERSONS
COUNSELED
THIS PERIOD

TOTAL NUMBER
COMPLAINTS
FILED

THIS PERIOD

FEMCINTAGI
or COUNSELING
CONTACTS

RESULTING IN
FORMAL

COMPLAINTS

NUMBER OP
COUNSELED

PSR
1000

POSITIONS

NUMBER OP
COMPLAINTS

FILED
PLR

1000

POSITIONS

Panama Canal Commission
8297 39 13 33.3 04.7 01.6

Pension Benefit Guaranty Corp
435 28 a 10.7 64.0 06.9

Railroad Retiresmnt Board
Pa lir- 22 3 13.6 14.2 01.9

Securities 4 Exchange
Commission

1879 126 9 7.1 67.0 04.7

Selective Service Swims
324 3 2 66.7 09.3 06.2

Small Business Administration
387u 138 26 18.8 36.0 06.7

Smithsonian Inst. Ion

3376 40 10 25.0 11.8 03.0

Soldiers' 4 Airsmn's For
990 3 3 100.0 03.0 03.0

State
13,808 75 14 18.7 05.4 01.0

Toeeesse Valley J
77,010

61,460

1303

697

161

233

12.4

33.4

35.0

11.3

04.4

03.8
Tress po rtation

Tressur1
100,361 i730 442 25.5 17.2 04.4

U. S. Information Money
4464 11 4 36.4 02.5 0.9

iv:f--
United States Postal Service

654,401 45,886 10605 23.1 70.0

V Admini ttttt ion

205,490 2880 600 20.8 13.5 02.9

TOTAL
2,879,554 74,119 16,770 22.6 25., 05.11

12ci 4-8
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TANI III AGENCY CLOSURE RATES ST TYPE 09 Cl/MURE FOR FT-83

AGENCY lc TOTAL

WIAINTS
?IUD
MILS

PERIOD

TOTAL

COMPLAINTS
CLOSED

THIS
PERIOD

TOTAL
CM/MAIM
CLOSED AS
Z OF TOTAL
COMPIADITS

!HAD

COMPLAINT CLOSURE MIS
IAGENCY DICISTWELIECTIOWS CANCELIATIONS laTIMIRAWAIS SITILIKENTS

EMU
TiiirMEE

CLOSURES

MONIES NUMBER NUMBER NUMMI

Z OF TOTAL
CLOSURES

I 0 TOTAL
CLO8UUS

1 OF TOTAL
CU:GRAS

1 OF TOTAL
CLOSURES

6 2 33.3 1 1

ACTION 0.0 0.0 0.0
50.0 50.0

ALMINISTRATIVE 6 4 66.7 2 1 1

OFFICE OF THE 0.0 0.0
U.S. COURTS 50.0 25.0 25.0

AGENCY FOR 8 16 200.0 2 1 8 5

INTERNATIONAL 0.0
DIVILGFIILIIT 12.5 6.3 50.0 31.3

192 199 103.6 12 4 7 108 68

AGRICULTURE
6.0 2.0 3.5 54.3 34.2

ARMS CONTROL
A DLSAXMAMENT 4 0 0.0 0.0 0.0 0.0 0.0 0.0

AGENCY

CENTRAL 1 4 400.0 1 3

INTELLIGENCE 0.0 0.0 0.0
AGENCY

25.0 75.0

CIVIL 0 1 0.0 1

AERONAUTICS 0.0 0.0 0.0 0.0

BOARD
100.0

62 75 121.0 6 11 4 22 32

COM413Z11
8,0 14.7 5.3 29.3 42.7

rooms ION OM 3 8 267:0 1 7

CIVIL RIGHTS 0.0 0.0 0.0
12.5 87.5r--

COMMODITY POWERS 3 5 167.0
TRADING 0.0 0.0 0.0 0.0

COPOILISSION I

I

100.0

CONSUMER PRODUCT 3 0 0.0
SAFETY 0.0 0.0 0.0 0.0 0.0

COMMISETION

A-9
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TAKE III AGENCY CLOSURE RATES IT TTPE OF CLOSURE FOR FY-83

AGENCY TOTAL
COMPLAINTS

PILED
THIS

PERIOD

TOTAL

COMPLAINTS
CLOSED
THIS

PER OD

TOTAL
COMPLAINTS
CLOSED AS
X OF TOTAL
COMPLAINTS

PILED

COMPLAINT CLOSURE TYPES
REJECTIONS CANCELLATIONS SIITHDRAMALS SETTLEMENTS AGENCY recisions
NUMBER

i-r-1---Omo
CLOSURES

NUMBER
nvtafir
CLOSURES

NUMBER NUMBER NUMBER
% OF TOTAL
CLOSURES

2 OF TOTAL

CLOSURES
X OF TOTAL
CLOSURES

2815 2771 98.4 319 173 492 542 1245DEFENSE

11.5 6.2 17.8 19.6 44.9687 741 107.9 82 38 127 89 404AIR FORCE

L 11.2 5.1 17.1 12.0 54.5-NA--- 636 89.7 61 41 59 127 341ARMY

10.7 6.4 9.3 20.0 53.6DEFENSE 185 122 65.9 11 7 31 16 57LOGISTICS
AGENCY 9.0 5.7 25.4 13 1 46.71047 1079 101.1 110 70 247 266 386MA"Y

10.2 6.5 22.9 24.7 35.8187 193 103.1 47 17 28 44 57OTHER OvrENSE

24.4 8.9 14.5 22.8 29.518 ---11 172.2 0 1 9 9 12EDLCAT ION

0.0 3.2 29.0 29.0 38.725 30 120.0 5 3 4 4 14RITZY

16.7 13.3 13.3 10.0 46.7ENVIRONMENTAL 54 64 119.0 7 6 14 10 21PROTECTION
AGENCY 10.9 9.4 21.9 15.6 42.2EQUAL ENPLOYNENT 105 90 85.7 6 11 10 17 46OPPORTUNITY
COMMISSION

6.7 12.2 11.1 18.9 51.1EXPORT/IMPORT 4 2 50.0
r 1RANK 0.0 0.0 0.0

53.0 50.0
1 0 0.0

/ARM CREDIT 0.0 0.0 0.0 0.0 0.0ADMINISTRATION

12-8
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TABLE III AGENCY CLOSURE RATES ST TYPE OF CLOSURE FOR FY -63

ALZSCY TOTAL
COMPLAINTS

FILED

TH IS

PERIOD

TOTAL
COMPLAINTS
CLOSED
TN IS

PERIOD

TOTAL
COMPLAINTS
CLOSED AS
S OF TOTAL
COMPLAINTS

TILED

COMPLAINT CLOSURE TYPES

REJECTIONS CANCELLATIONS ,-/1AGENCY DECISIONS

N@OINE NUMBER NUMBER NUMBER NUMBER
orToMm.
CLOSURESCLOSURES

ror, TorAl.

CLOSURES
x or tom
CLOSURES CLOSURES

FEDERAL
03MMUNICATIONS

COMMISSION

0 0.0
0.0

25.0
0.0

.

50.0

1

25.0

FEDERAL DEPOSIT

INSURANCE
CORPORATION

1 .0 1

11.1

0.0

22.2

0.0
66.7

FEDERAL EMERGENCY
MANAGEMENT
AGENCY MIN1

2

25.0

0.0 0.0
62.5

1

12.5

FEDERAL HOME
LOAN SASE
SCALD

.0

0.0 0.0 0.0
50.0 50.0

FEDERAL WOE
RELATIONS
AUTHORITY

150.

0.0

1

33.3

1

33.3

1

66.7

0.0

FEDERAL
MARITDIE
COMMISSION

1 .0

0.0
100.0

0.0 0.0 0.0

FEDERAL MEDIATION
4 CONCILIATION
SERVICE

. 1 .0

0.0 0.0 0.0 0.0
1

100.0

FEDERAL
RESERVE
SOARD

0.0
100.0

0.0 0.0 0.0

FEDERAL
TRADE
COMMISSION

1 1 . 1

10.0 0.0
0.0

30.0

2

20.0

GENERAL
SERVICES
ADMINISTRATION

1

18.1

U

.0.6

1

12.6

22.2

i

Mil 20.2

38.9

GOVERNMENT
PRINTING
OFFICE

1 0 .

11.1

0.0

HEALTH AND
HUMAN
SERVICES

512 9 .6

10.0

10

2.1 12.9

2.0

Mill 58.5

A-11
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TABLE III &MELT CLOSURE RATES BY TYPE OF CLOSURE POR Y-83

AGENCY TOTAL

COMPLAINTS
PILED

THIS
PERIOD

TOTAL

COMPLAINTS
CLOSED
THIS
PERIOD

TOTAL
COMPLAINTS
CLOSED AS
X OF TOTAL

COMPLAINTS
FILED

COMPLAINT CLOSURE TYPES
REJECTIONS CANCELLATIONS WITHDRAWALS SETTLEMENTS AGENCY DECISIONS

NUMBER
rTmrwi.
CLOSURES

NUMBER
raFNEEE
CLOSURES

NUMBER PUNIER NUMBER
1!--T-OTALO

CLOSURES

2-Ffarao
CLOSURES

raf TOTAL
CLOSURES

HOUSING 4 103 85 82.5 11 8 9 15 i/URBAN

DEVELOPMENT
12.9 9.4 10.6 17.6 49.4160 168 105.0 8 1 132 21INTERIOR

0.0
4.8 0.6 78.6 16.1INTERNATIONAL 0 2 0.0 0 1 1TRADE
0.0 0.0COMMISSION

50.0 50.0INTERSTATE 10 7 70.0 2 1 3 1COMMERCE
0.0COIIIISSION 28.6 14.3 42.9 14.3204 131 883 13 19 26 61 62JUSTICE

1.2 10.5 14.4 33.7 34.311C 121 106.1 14 17 5 50 ' 35LABOR

11.6 14.0 4.1 41.3 28.9MERIT SYSTIDLS 7 16 142.9 2 2 1 I 2PROTECTION
BOARD

20.0 20.0 10.0 30.0 20.0NATL AERONAUTICS 20 2/ 135.0 1 2 14 104 SPACE
0.0

ADMDISTIATION
3.7 7.4 51.9 37.0NATIONAL CREDIT 1 0 0.0

UNION
0.0 0.0 0.0 0.0 0.0ADMDISTRATION

mattatAL 1 t 100.0
1ENDOWMENT

0.0 0.0 0.0 0.0FOR THE ARTS
100.0NATIONAL ENDOWMENT 3 1 33.3

1POR THE
0.0 0.0 0.0 0.0HUMANITIES

100.0NATIONAL LABOR 20 10 50.0 3 3 1RELATIONS
0.0 0.0BOARD 30.0 30.0 40.0

3ie
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TABLE III AGENCY CLOSURE SATES ST TYPE OF CLOWN FOR FY-83

AGENCY TOTAL
COMPLAINTS

FILED
THIS
PERIOD

TOTAL
COMPLAINTS
CLOSED
THIS

PERIOD

TOTAL
COMPLAINTS
CLOSED AS
X 0! TOTAL
COMPLAINTS

FILED

corepuntr CLOSURE TYPES

REJECTION CANCELLATIONS WITHDRAWALS SETTLEMINTS AGENCY 0 CISIONS

NUMBER NUMBER NUMBER
175FTWE
CLOSURES

NUMBER NUMBER

CLOSURES

VTI-iOTAL0
CLOSURES

rirD9-TAL0
CLOSURES

r- AL
CLOSURES

NATIONAL SCIENCE
FOUNDATION

2 1 1500
0.0 0.0

I

33.3

1

33.3

1

33.3

NUCLEAR
REGULATORY
COMMISSION

4 5 125.0
0.0 0.0

1

20.0

3

60.0

1

20 0

OFFICE OF
PERSONNEL
MANAGEMENT

22 2$ 127.1 15

53.6

1

3.6

1

3.6

1

3.6

10

35.7

PANAMA
CANAL
COMMISSION

13 13 100.0 3

23.1

0.0

2

15.4

5

35.5 23.1

PENSION BENEFIT
GUARANTY
CORPORATION

3 3 100.0
0.0 0.0 0.0

1

33.3

2

66.7

RAILROAD
RE/IKE/CENT

BOARD

3 6 200.0 2

33.3

0.0

4

33.3

0.0

2

33.3

SECURITIES 4
EXCHANGE
COMMISSION

9 1 11.1
0.0 0.0 0.0

1

100.0

0.0

SELECTIVE
SERVICE
SYSTEM

2 1 50.0 1

100.0
0.0 0.0 0.0 0.0

SMALL
BUSINESS
ADMINISTRATION

26 30 115.4 1

3.3

4

13.3

0.0

6

26.7

17

56.7

SMITHSONIAN
INSTITUTION

10 11 11 0
0.0

36.4

0.0
36.4 27.3

SOLDIER'S 4
AIRMEN'S
NOME

5 0 0.0
0.0 0.0 C.0 0.0 0.0
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TABLE III AGENCY CLOSURE RATES NY TYPE OP CLOSURE POE F5 -83

AGENCY TOTAL

COMPLAINTS
FILED
THIS
PERIOD

TOTAL

COMPLAINTS
CLOSED
THIS
PERIOD

TOTAL
COMPLAINTS
CLOSED AL
S OF TOTAL

COMPLAINTS
YILXD

COMPLAINT CLOSURE TYPES
RESECTIONS CANCELLATIONS IiiTHDRAIIALS SETTLEMENTS AGENCY DECISIONS
NUMMI

nirTATE
CLOSURES

RUINER NUMBER
raF7551,717

CLOSURES

NUMBER NUMBER
r TOTAL
CLOSURES

8 OP ToTAL
CLOSURES

s OF TOTAL

CLOSURES

14 11 78.6 3 2 1 5STATE
t 3

27.3 18.2 9 1 45.5
TENNESSER T61 234 145.3 26 9 1: 52 136V61,21
AUTHORITY 11.1 3.8 4.7 22.2 58.1

233 271 116.3 24 30 .6 56 115
TRANSPoRTATION

8.9 11.1 17.0 20.7 42.4
442 291 65.8 34 20 94 61 110

TREASURY

11.7 6.9 32.3 21.6 27.5UNITED STATES 100.0 2 1 1INFORMATION 0.0 0.0
AGENCY 50.0 25.0 25.0UNITED STATES 10605 9994 94.2 1782 573 2027 3573 203:
POSTAL
SERVICE 17.8 5.7 20.3 35.1 20.3VETERANS 600 316 52.7 46 38 43 IT 102
ADMINISTRATION

i

14.6 12.0 29.4 11.7 32.3
16.770 15.770 94.1 2.422 IV 2949 4945 4482

TOTAL

15.4 6.2 18.7 31.4 28.4

A-14
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TABLE IV AVERAGE NUMBER OF DAYS TO CLOSURE BY TYPE OF CLOSURE FOR FY-83

AGENCY
OR

DEPARTMENT

REJECTION CANCELLATION WITHDRAWAL SETTLEMENT

AGENCY
DECISION

TOTAL
AGENCY

ADVAYGS.

I

AV .
DAYS I

AVG.
DAYS I

AVG.

DAYS I

AVG.
DAYS I

AVG.
DAYS

Action

0 0 0 1 558 0 0 1 578 2 568

Administrative Office
of the U.S. Courts

35

11111111111111111111111111111111iiIIIMI

1

0

0

0

0

0

0

0

1

11.1
0

266

0

0

0

MI
1

0 I 1 1388

0 I 0 AIM
65III 701

1050

I 4

ill

:

431

6
a

701

8

1050

ency or ntarnationa

Dev elopment

Agriculture 11111E11111111111111111111111111111111111111hill
1111

0

Ares Control & Disarmament

_yomic

Central Intelligence Agency

Civil Aeronautics Board

0=KM
0

0

0

11

0

0

0

NI
0

0

0

0

0

0

111111111111111111111i11.111
0

0

Commerce

Commission on Civil Rights
Commodity Faure. Trading
Commission

Consumer Product Safety

Commission

0 0 0 0 0 0 0 0 0

DEFENSE =NAIMMINEI I M11141111111Wh1ll
1.11111/1111111111111111Na

117111EIMEIVIIIIIIIiiiiiiilliiii01111
I.

Air Force

Arm

Defence logistics Agency

11 36 7 31 240 16 94 57 369 1 122 252

UtLty
110 64 70 247 212 266

alleallilliVININAIIIMMIliill
501 386 474 I 1079 369

Other Defense

A-15
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TABLE IV AVERAGE NUMBER OF DAYS TO CLOSURE BY TYPE OF CLOSURE rOR PY-83

AGENCY
OR

DEPARTMENT

REJECTION CANCELLATION WITHDRAWAL SETTLEMENT
AGENCY

DEC SION
TOTAL
AGENCY

I

AVG.

DAYS I
AVG.

DAYS i

AVG.

DAYS I

AVG.
DAYS I

AVG.

DAYS i

AVG.

DAYS

Education
0 0 1 538 9 397 9 1528 12 1728 31 1245

Energy
5 162 3 463 4 503 4 353 14 603 30 469

Environmental Protection
Agency

7 389 6 1214 14 714 10 796 27 1376 64 1017

Equal Employment 0,portunity
Commission

6 161 11 261 10 225 17 358 46 453 90 367

Export /Import lank
0 0 0 0 0 0 1 232 1 55 2 144

Farm Credit Administration
0 0 0 0 0 0 0 0 0 0 0 0

Federal Communications
Commission

0 0 '-' 3 1000 0 0 0 0 1 3507 4 1627

Federal Deposit Insurance
Corporation

1 30 2 174 0 0 0 0 6 850 9 609

Federal Emergency Management
Agency

2 43 0 0 0 0 5 163 1 205 8 138

Federal Nome Loan Bank Board
0 0 0 0 0 0 2 481 2 699 4 590

Federal Labor Relations
Authority

0 0 1 137 1 123 1 187 0 0 3 149

Federal Maritime Commission
0 0 2 194 0 0 0 0 0 0 2 194

Federal Mediation and
Conciliation Service

0 0 0 0 0 0 0 0 1 270 1 270

Federal Reserve System
0 0 1 118 0 0 0 0 0 0 1 118

Federal Trade Commission
I 9 4 32 0 0 3 322 2 405 10 191

General Services
Administration

17 93 10 512 12 354 36 520 19 676 94 452

Government Printing Office
7 27 0

, _
0 4 209 5 537 7 ' 547 18 411

13416
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TABLE IV AVERAGE NUMBER OP DAYS TO CLOSURE BY TYPE OF CLOSURE FOR FY-83

AGENCY
OR

DEPARTMENT

REJECTION CA3.CELLATION WITHDRAWAL SETTLEMENT

AGENCY
DEC SION

TOfAL
AGENCY

I

AVG.
DAYS I

AVG.
DAYS I

AVG.
DAYS I

AVG.
DAYS /

AVG.
DAYS I

AVG.

DAYS

Health i Human Services

48 66 10 3 1 62 256 9 465 280 608 4 9 480

Housing 6 Urban Development

11 105 8 476 9 311 15 537 J 42 907 85 634

Interior

8 164 1 1083 0 0 132 592 27 646 168 583

International Trade
Commission

0 0 0 0 1 420 0 0 1 180 2 300

Interstate Commerce
Commission

2 44 1 254 0 0 3 196 1 363 7 185

Justice

13 303 19 684 26 280 61 534 62 937 Mll 633

Labor

14 82 17 661 S 171 50 374 35 833 121 505

Merit Systems Protection
Board

2 21 2 64 1 402 3 451 2 1111 10 415

National Aeronautics and
Space Administration

0 0 1 668 2 211

1

14 392 10 1054 27 634

National Credit Union
Adeinintration

0 0 0 0 0 0 0 0 0 0 0

National Endowment for the
Arts

0 0 0 0 0 0 1 1996 0 0 1 1996

National Endowment for the

Humanities

0 0 0 0 0 0 1 22 0 0 1 22

National Labor Relations

Board

3 477 0 0 5 44- t.' 0 0' 4 946 10 535

National Science Foundation

0 0 0 0 1 79 1 151 1 808 3 346

Nuclear Regulatory_ Commission

0 0 0 0 1 63 3 1769 1 213 5 1117

Office of Personnel
Management

15 104 1 130 1 249 1 45 10 583 28 279

Panama Canal Commission

3 101 0 0 2 116 5 704 3 858 13 510

A-17
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TABLE IV AVERAGE NUMBER OF DAYS TO CLOSURE BY TYPE OF CLOSURE FOR FY-83

AGENCY
OR

DEPARTMENT

REJECTION CANCEL AIION WITHDRAWAL SETTLEMENT
AGENCY

DECISION
TOTAL
AGENCY

f

AVG.

DAYS f

AVG.
DAYS f

AVG.
DAYS f

AVG.
DAYS f

AVG.
DAYS f

AVG.

DAYS

Pension Benefit Guaranty Corp
0 0 0 0 0 0 1 1095 2 1047 3 1063

Railroad Retirement Board
2 43 0 0 2 30 0 0 2 497 6 190

Securities 6 Exchange
Commission

0 0 0 0 0 0 1 953 0 0 1 953

Selective Service System
1 36 0 0 0 0 0 0 0 0 1 36

Small Business Administration
1 54 4 151 0 0 8 951 17 949 30 813

Smithsonian Institution
0 0 4 684 0 0 4 720 3 862 11 746

Soldiers' 6 Airmen's Nome
0 0 0 0 0 0 0 0 0 0 0 0

State
3 270 2 300 1 90 0 0 5 616 11 416

Tennessee Valley Authority
26 64 9 365 11 208 52 331 136 503 234 396

Transportation
24 104 30 440 46 523 56 667 115 467 271 483

Treasury
34 282 20 634 94 436 63 524 80 963 291 596

U. S. InforsaCion Agency
2 10 0 0 1 378 0 0 1 659 4 264

United States Postal Service
1782 76 573 188 2027 163 3i79 208 2033 372 9994 209

Veterans Administration
46 188 38 582 93 538 37 743 102 1000 316 665

TOTAL
2422 88 972 288 2949 "06 4945 286 4482 124 15,770 306

136 A-,
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TABLE V AGENCY ACTIONS ON RECOMMENDED DECISIONS RECEIVED PROM EEOC TOR FY-83

Agency
or

Depattment

NU/41%.1

RECOMMENDED
DECISIONS
ACTED ON

ANDING
DISCRIMINATION

AGENCY ACT ON FINDING
NO DISCRIMINATION

AGENCY ACT
ACCEPTIMODIFY

ON
REJECTACCEPT MODIFY REJECT

NUMBER
2 OF
TOTAL
ACTED
ON

NUMBER NUMBER
f OF
RD/D

NUMBER
NUMMI.

E OF
TOTAL
ACTED
ON

NUMBER NUMBER NUMBER

Z OF

RD/ND

E OF
R',ND

E OF

RD/ND
E OF
RD/D

E OF

RD/D

Action

3 0 D

Administrative Office
o: the U.S. Courts

1

'

0

__

1 100.0 1

100.0

Agency or International
Development

2 40.0 1

50.0

1

50.0

3 60.0 3
100.0

Agriculture

9 1 11.1 I

100.0
8 88.9 6

75.0
2

25.0

Arms Control 6 Disarmament I 0

Agency

0 0

0

Central Intelligence Agency
0 0

1

Civii Aeronautics Board

0 1 100.0 1

100.0

10

Commerce

3 30.0 1

33.3

2 7

66.7

7J. 7

100.0

1

50.0

1
.4-

5

50.0 /

71.4 5

100.0
-7-

Commission on Civil Rights

2 28.6

4 100.0 4

100.0
Commodity Futures Trading 4

Commission
0

1---
0

J
0Consumer Product Safety 0

Commission
67

'9.6
15

1.1

54

37.4

380 73 3 362
95.3

13

3.4

5

1.3
515

DEFENSE

135 26.2

240

Air Force

43 17.9 9

20.9

9

2 .9

25

58.1

197 82.1 193

98.1

I

4.5

3

1.5

62 46.6 41

66.1

U

0.t

21

33.9

71 53.4 10

98.6
0

0.0

1

1.4
133

1.222
5

71.4
0

0.0
--/*-.
28.6

- 72.0 18

100.0

0
0.0

0

0.0
25

Defense Logistics Agency
7 28.0

90

'1217

'9 20.0 9

50.0S-7=1
60.0

5

.7.8

I

2U.0

4

22.2
I
30.0

72

22

80.0

81.5

59

81.9

22

100.0

12

16.7

0

t 0.0

1

1.4

0

0.0
27

Other Del le
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TABLE V AGENCY ACTIONS ON RECOMMENDED DECISIONS RECEIVED PROM EEOC FOR !Y -B3

Agency
or

Department

NUMBER
RECOMMENDED
DECISIONS
ACTED ON

FINDING
DISCRIMINATION

AGENCY ACT ON FINDING.

NO PTSCRIMINATION
AGENCY ACTION

ACCEPT MODIFY REJECT ACCEPT MODIFY REJECT

NUMBER
2 OF

TOTAL
ACTED
ON

NUMBER

717TI:r."-n771,
RD/D

NUMBER

RD/D

NUMBER

RD/D
NUMBER

2 CO

TOTAL
ACTED
ON

'NUMBER"-Er
RD/ND

NUMBER
"-Br
RD/ND

NUMBER
-t-ro
RD/ND

Education
8 4 50.0 4

100.9

A 50.0 4

100.0

Energy._
0 0 0

inv1 .00mental Protection

4''Y
6 2 33.3 1

50.0
1

50.0
4 66.7 4

100.0
Equal .employment Opportunity

Commission
q 2 22.2 1

50.0
1

50.0

7 71.6 7

100.0

Export/Import tank
1 0

1 100.0 1

100.0

Fara Credit Administration
0 0 0

Federal Communications
Commission

0 0 0

Federal Deposit Insurance
Corporation

3 0 3 100.0 3

100.0
Federal Emergency Management
Agency

1 0 1 100.0 1

100.0

Federal Ho.. Loan Bank Board
1 0 1 100.0 1

130.0
Federal Labor Relations
Authority

0 0 0

Fedrral Maritime Commission
0 0 0

Federal Mediation and
Conciliation Service

1 0
1 100.0 1

100.0

Federal Reserve bard
0 0 0

Federal Trade Commission
0 0 0

General Services
Administration

7 6 85.7 6

100.0
1 14.3 1

100.0

Government Printing Office
3 1 33.3 1

100.0
2 66.7 2

100.0

A-20

BEST COPY AVAILABLE

L.



TABLE V AGENCY ACTIONS ON RECOMMENDED DECISIONS RECEIVED FROM EEOC POR PY-83

Agency
or

Department

NUMBER
RECOMMENDED
DECISIONS
ACTED ON

FINDING
DISCRIMINATION

AGENCY ACTION FINDING
NO DISCRIMINATION

AGENCY ACT ON
ACCEPT MODIFY REJECT ACCEPT MODIFY REJECT

NUMBER
2 OF
TOTAL
ACTED
ON

NUMBER
f1511717-
RD/D

NUMBER

RD/D

NUMBER
NUMBER

2 OF

TOTAL
ACTED
ON

NUMBER NUMBER NUMBER
Y OF

RD/D
% OF
RD/ND

77517-
RD/ND

OF

RD/ND

Health 6 Human Services
St 18 22.2 10

55.5

r
44.4

63 77.8 63

100.0

Housing 6 Urban Development
23 5 21.7 3

60.0
2

40.0
18 78.3 18

100.0

Interior
0 0 0

International Trade
Commission

0 0 0

Interstate Commerce
Commission

0 0

Justice
22 21 95.5 14

66.7

7

33.3

1 4.5 1

100.0

Labor
14 1 7.1 I

100.0

15 92.9 13

100.0

Merit Systems Protection
Board

0 0 0

National Aeronautics and
Space Administration

A 2 25.0 2

100.0

6 75.0 5

83.3

1

16.7

National Credit Union
Administration

0 0 0

National Endowment for the

Arts

0 0 0

National Endowment for the
Humanities

0 0 0

National Labor Relations
Board

0 0 0

National Science Foundation
0 0 0

Nuclear Regulatory Commission

3 3 100.0 3

100.0

0

Office of Personnel
Management

4 0 4 100.0 4

100.0

Panama Canal Commission

2 1 50.0 1

100.0

1 50.0 1

100.0
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TABLE V AGENCY ACTIONS 4N RECOMMENDED DECISIONS RECEIVED PROM EEOC FOR FY-83

Agency
Or

Deportment

NUMBER
REOOMMENDED
DECISIONS
ACTED ON

FINDING
DISCRIMINATIOr

AGENCY ACTION FINDING
NO DISCRIMINATION

AGENCY ACTION
ACCEPT 203IFY REJECT ACCEPT MODIFY REJECT

NUMBER
% OF
TOTAL
ACTED
ON

NUMBER

---Tr-F-t017-7-07-
RD/D

NUMBER

RD/D

NUMBER

RD/D
NUMBER

2 OF
TOTAL
ACTED
ON

NUMBER
"-dr
RD/ND

NUMBER
-T-E-IF

RD/ND

NUMBER
--ror
RD/ND

Pension Benefit Guaranty Corp
1 1 100.0 1

100.0
0

Railroad Retirement Board
2 1 50.0 1

100.0
1 50.0 1

100.0

r

Securities 6 Exchange
Commission

0 0 0

Selective Service System
0 0 r" 0

Small Busi.ses Administration
9 1 11.1 1

100.0
8 88.4 8

100.0

Smithsonian Institution
3 0

3 100.0 3

100.0

Soldiers' 4 Airmen's Home
0 0 0

State
4 4 100.0 4

100.0

Tennessee Valley Authority
21 2 4.5 2

100.0
19 90.5 19

100.0

Transportation
44 25 56.8 17

68.0
7

28.0
1

4.0
19 43.2 19

100.0

Tre.sury
44 5 11.4 1

20.0
4

80.0
19 88.6 39

88.6

. S. Information Agency
0 0 0

United States Postal Service
587 104 .-- 17.7 52

50.0
5

4.8
kr
45.2

483 82.3 454
94.0

29

6.0

Veterans Administration
47 15 31.8 15

100.0
32 68.1 14

43.8
le

56.3

TOTAL
1511 363 24.0 181

49.9
39

10.7
143

39.4
1148 76.0 1041

90.7
102

8.9
5

0.4
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Mr. MARTINEZ. Thank you, Mr. Bielan.
Mr. Hawkins.
Mr. HAWKINS. Mr. Bie lan, I failed to follow you too carefully. I

think the issue before this committee is whether or not EEOC is
going to uphold the law. I don't think you touched on that at all.

Mr. BIELAN. I think I can state with confidence, Mr. Chairman,
that we intend to uphold the law.

Mr. HAWKINS. Well, why aren't you then?
Mr. BIELAN. In the areas of
Mr. HAWKINS. The agency has consistently been in disagreement

with the courts on affirmative action. The Chairman of the EEOC,
before this committee, has disagreed with the courts on the ques-
tion of goals and timetables and on any definition of affirmative
action. I can't give you one instance in the last year in which the
Chairman of the Commission, or any member of the Commission,
has come before this committee and has said, "we support goals
and timetables; we support affirmative action; we intend to see
that the law is vigorously enforced."

On the issue of systemic discrimination, the Commission has
slowed down its pursuit of these types of charges. They have come
before this committee time after time and said "we prefer to
pursue individual litigation". They have not given us a report on
what they intend to do in the area of systemic discrimination. I
don't know of one instance in which they have agreed to do any-
Cling, which was the intent of Congress in the 1972 amendments.

Mr. BIELAN. On the question of goals and timetables, our man-
agement directives, I think, for the 1982 through 1986 cycle, speak
for themselves. I have never been told, as head of Public Sector
Programs, to back off on goals and timetables. We will continue to
report to--

Mr. HAWKINS. But Chairman Thomas is backing off. Do you
agree or disagree with Mr. Thomas' position, as was pat quoted a
few m;nutes ago to you, in which he changed his position on goals
and timetables.

Mr. BIELAN. The Chairman has expressed his personal views on
goals and timetables for a number of years. However, the Chair-
man has never- -

Mr. HAWKINS. Are you expressing your personal views or those
of the Commission?

Mr. BIELAN. The Commission's position. The Commission's view
is that goals and timetables for the fiscal year 1982 through fiscal
year 1986 cycle shall be enforceable. The Chairman has never told
me not to enforce the goals and timetables. The Chairman always
distinguishes between his personal views and the Commission's
policy. In this case, the Commission policy, through the fiscal year
1986 cycle, will be to continue to report to the Congress those agen-
cies which have not complied with our management directive 707
on the issue of goals and timetables.

Mr. HAWKINS. Let me say the Chairman of EEOC cannot possi-
bly state his individual views. What he is stating is a policy view
which is interpreted throughout the country as being the view of
the Commission and that of the administration. When the head of
your Agency comes before this body and says he does not intend to
pursue goals and timetables, he signals to individuals in the busi-
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ness community, to the unions, and to the z....mployers in this coun-
try that they need not subscribe to it. That is the interpretation
that is put on his remarks made in public.

I can't see how you can disengage responsible heads of commis-
sions from the views that they express before this body. Mr.
Thomas has reversed himself several times, so we questi-n whether
or not you are stating the views of the Commission or giving your
personal views.

LIr. BIELAN. No; I am stating current Commission policy views as
passed by the Commission in these directives. No other new direc-
tives have been passed to date.

Mr. HAWKINS. Then are you saying the Commission deniesthat
the views expressed by Mr. Thomas, as head of the agency, are not
the views of the Commission?

Mr. BIELAN. I am neither in a position to affirm or deny what
the Commission will finally vote on in policy, or deny what the
Chairman says.

Mr. HAWKINS. You just got through saying he was stating his in-
dividual views.

Mr. BIELAN. The Chairman, on many occasions, has stated his
personal views. As Director of Public Sector Programs, I will carry
out Commission policy, whatever that policy may be.

Mr. HAWKINS. Well, we can't compel people to tell the truth, but
we cert-inly can point out when they're lying. Certainly it seems to
me that it is demeaning to the legislative process in the Congress
to have individuals come before this committee and lie on one (lay,
and then have an explanation given the next day by somebody else
that they are upholding the law. I just think the agency itself is
being questioned. Every time we get the agency in a corner, they
say "we're reorganizing". Well, the agency has been through
dozens of reorganizations, I guessat least I have lost count of
themand every time they reorganize it is something new.

I think we are dealing with an agency that is so discredited that
it is beginning to lose faith with the public. In my opinion, we have
to take more militant stands on this committee to see that we sub-
poena somebody to come before the committee and tell us thetruth.

Mr. BIEIAN. I haven't seen the Chairman's testimony, but I
would not believe that the Chairman would lie before any commit-
tee or subcommittee of the Congress, Chairman Hawkins.

Mr. HAWKINS. We have additional evidence in this committee
hearing that Mr. Thomas at one time was very strongly in support
of affirmative action and goals and timetables. Then 1 year later
he denied that he favored these.

In one case, the Detroit police case, the EEOC was on one side
and the Department of Justice on the other. Now, that certainly
doesn't speak well for a lead agency on EEO matters. We have had
testimony that EEOC is having difficulty in getting other agencies
to agree with your directives. Yet an attempt is being made by
Mrs. Collins in her proposal to help you do that, and you give no
position on that draft legislation. You offered no suggestions to us
on how we can get other agencies to uphold the law.

Mr. BIELAN. On Representative Collins' position, since I was just
advised of that posit;^- "' :corning, I can see why the Commis-
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sion does not have a position. We have worked closely with Repre-
sentative Collins' staff in developing positions on this issue, Mr.
Chairman.

Mr. HAWKINS. I have no further questions.
Mr. MARTINEZ. Thank you, Mr. Hawkins.
Mr. Gunderson.
Mr. GUNDERSON. No questions, Mr. Chairman.
Mr. MARTINEZ. Before I p to Mr. Williams, following up on what

Mr. Hawkins was asking you as far as policy, as I understand it,
the Commission is a policymaking board. Then the people who
work under them are supposed to carry out that policy in the way
they carry on their functions. It seems like what you're saying is
that isn't so, that you abide by the law as you understand it, as
written by the Congress. Is that right?

Mr. BIELAN. Well, abide by Commission policy, which
Mr. MARTINEZ. Well, if Commission policy were in conflict with

the law, what mould you do?
Mr. BIELAN. I'm not aware of any Commission policy being in

conflict with the law at present, Mr. Chairman.
Mr. MARTINEZ. OK. In the case of Norton versus Indiana Farm

Bureau Cooperative Association, EEOC's field contact and legal
standards division sent back a proposed settlement containing
goals and timetables in its proposed affirmative action plan. They
sent it back. This was done even though existing guidelines on af-
firmative action permit employers to use goals.

Please explain why that was done.
Mr. BIELAN. I am not familiar with the case, Mr. Chairman.

When I was asked to testify, I was asked to testify on the Federal
EEO effort and as head of the Federal EEO effort.

Mr. MARTINEZ. We're going to leave the record open and I would
hope you would find that out and get us back the information on
why that was done. That seems to be just exactly what I laid out,
the bureacracy is in conflict with the law because of the Commis-
sion's stated policy, or at least your chairman's stated policy.

In that regard, you have five Commissioners, right?
Mr. BIELAN. Yes, Mr. Chairman.
Mr. MARTINEZ. As I have always sat on any board like that that

sets policy, it is a majority vole that establishes the policy, not justthe Chairman's.
Mr. BIELAN. That's quite correct, sir.
Mr. MARTINEZ. So that if the Chairman makes personal reflec-

tions, as you have stated, then no one in the agency should take
that as a mandated policy, right?

Mr. BIELAN. The Chairman has on many occasions stated his per-
sonal views, and he was very careful to indicate, even in testimony,
the difference between his personal views and that of Commission
policy, because there is a five-member Commission and we

Mr. MARTINEZ. Well, I am not sure he really does that. In talking
to two Commissioners at the last hearing, I'm not really sure that
they understand that.

Mr. Williams.
Mr. WILLIAMS. Mr. Bielan, two questions. First, do I understand

correctly that, speal,:ng for the Commission, you're saying the
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Commission intends to pursue the implementation of goals and
timetables in Federal affirmative action?

Mr. BIELAN. We have no plans at all to change our management
directives during the current cycle, fiscal year 1982 through fiscal
year 1986, and they require goals and timetables. And we will
report to the C,ongress any agency that does not submit the proper
plans.

Mr. WILLIAMS. Thank you.
Mr. MARTINEZ. Mr. Hayes.
Mr. HAYES. Mr. Bielan, what do you see as the EEOC's authority

and jurisdiction to collect goals and timetables from all Federal
agencies as a part of their affirmative action plans?

Mr. BIEIAN. We believe we have that authority, based on title
VII, section 717, to issue management directives to Federal agen-
cies, and we have done so. Those management directives are duly
passed by the Commission, are coordinated with the Federal agen-
cies, before issuance and passage by the Commission, so everybody
L c a chance to comment. So in the current set of management di-
rectives, we do have authority to collect data and require agencies
in developing their affirmative action plans and approaches to
have goals and timetables at this time.

Mr. HAYES. How many agencies last year did not submit gods
and timetables to you in their affirmative action plans?

Mr. BIELAN. Three. The Department of Justice, the National En-
dowment for the Humanities, and the Federal Trade Commission.

Mr. HAYES. Is there any intention this year to rectify their fail-
ure to submit those goals and timetables?

Mr. BIELAN. I can't speak for the other agencies. Thus far we
have not received any goals or timetables from them.

Mr. HAYES. How do we, as a committee, find out what these goals
and timetables are?

Mr. BIELAN. Well, as I mentioned in the testimony, appendix B
to management directive 707, which is your civilian labor force
data broken down nationwide, statewide, by region, by SMSA, sta-
tistical groupings of cities, help establish whatever the goal
should be. Those are expected to be put in the plans where there is
underrepresentation of minorities, women, and handicapped indi-
viduals.

Mr. HAYES. is a followup to the question by my colleague, Mr.
Williams, are you rware of any proposed revisions in Mar agement
Directive 707?

Mr. BIELAN. We are studying revisions now. One of the concerns
of agencies is, there is a multiplicity of reporting formats. We have
been working closely with officials of OPM and their CPEF data
from computers to see if we could lighten the reporting load but
still get the data we need.

Management Directive 707 was sort of the first time in 1981 that
any type of directive was put out to the Government that would
require uniform reporting formats. We erred on the side of more
formats than perhaps less formats. Now with some 4 years, and at
the end of the cycle, 5 years, experience, we can go back and
review the necessary reporting information. Also, with OPM's im-
provement in CPEF information, we don't want to have agencies
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reporting to them and reporting to us. So we are looking at revis-
ing Management Directive 707 when it expires in fiscal year 1986.

Mr. HAYES. To your knowledge, these proposed revisions do not
include the elimination of goals and timetables? Is that what
you're saying?

Mr. BIELAN. I don't know what the Commission will decide on
the goals and timetables issues in Management Directive 70'7 at
this time.

Mr. HAYES. I have no further questions.
Mr. MARTINEZ. Thank you, Mr. Hayes.
Thank you, Mr. Bielan, for appearing before us.
Mr. BIELAN. Thank you, Mr. Chairman.
Mr. MARTINEZ. Our next witnesses are a panel: The Honorable

John Agresto, Acting Chairman, National Endowment for the Hu-
manities; Honorable Wendell L. Willkie II, Chief of Staff/Counsel
to the Secretary, Department of Education; and W. Lawrence Wsl-
lace, Acting Assistant Attorney General for Administration, U.S.
Department of Justice.

Gentlemen, your statements, as submitted, will be entered in the
record in their entirety. I would ask, for the sake of brevity and
time, that you please summarize. We will start with Mr. Agresto.

STATEMENTS OF JOHN AGRESTO, ACTING CHAIRMAN, NATIONAL
ENDOWMENT FOR THE HUMANITIES; WENDELL L. WILLKIE II,
CHIEF OF STAFF AND COUNSELOR TO THE SECRETARY, U.S.
DEPARTMENT OF EDUCATION; AND W. LAWRENCE WALLACE,
ACTING ASSISTANT ATTORNEY GENERAL FOR ADMINISTRA-
TION, JUSTICE MANAGEMENT DIVISION, U.S. DEPARTMENT OF
JUSTICE, A PANEL

Mr. Ammar°. Thank you, Mr. Chairman.
Just over 11 /2 years ago, William Bennett, then Chairman of the

Endowment, wrote a letter to Clarence Thomas, Chairman of the
EEOC. That letter set forth our reasons for declining to follow
those sections of the EEOC directives that asked us to establish
race- and gender-conscious goals and timetables fo. hiring and for
promotion. In that letter we said ';hat we supported a policy of
strict nondiscrimination at the Endowment. We explained that this
agency was committed to the principle of color, creed, and gender
blindness, and that special or differing treatment of individuals on
the basis of characteristics such as their race was contrary to what
we know to be the best principles of this Nation.

The past Pk years since we took this stand has been particular-
ly, and sadly, instructive to all of us at the Endowment. Because
we stated the simple truth, that all citizens should be judged as
equals, without gender preference, privilege, or racial distinction,
we have repeatedly been asked to make a defense of ourselves. Be-
cause we have stood for the legal and just principle that acts based
on racial classification are inherently suspect, it has been repeated-
ly whispered that we are somehow lawless. Since we cannot be ac-
cused of discriminating against anyone, it seems that the only
charge against us is that we have openly refused to discriminate.

When we took our stand against compliance with policies based
on racial and gender classifications, we did it in the hope that
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America had progressed far enough that a person's race or sex or
religion would no longer be weighed in the measure. It was, it
seems, a vain hope, for we now see around us, contrary to all the
good intentions of the law, factions urging us to discriminate pre-
cisely on the basis of race and sex. We are told not to worry, that
these distinctions are benign, that they probably are temporary.
Discrimination, we are told, will be erased some other day. But for
today, we are still prodded to make our judgments and set out
goals based on race and sex. We view this development as nothing
less than tragic.

I wish to be as clear as I can about the grounds for our policy of
nondiscrimination. In taking this position, we did not deny the pro-
priety of strong, extensive, and thorough recruiting among all
classes and races. We trust that our recruiting efforts can stand up
to the closest scrutiny. Our objection was only on the narrower but
crucial pointto set out sex-based, race-based goals or timetables
for hiring, selection, promotion, or rejection. The National Endow-
ment for the Humanities will continue to cast a wide net for re-
cruiting, as wide a net as possible. No qualified persons of any race
or sex should be denied access to equal opportunity at the Endow-
ment. But we will not consider race or sex or color or religion to be
reasonalo.) criteria when it comes to hiring or promotion or dismis-
sal.

Some 11/2 years ago, in stating this position, we discovered what
race-based goals and timetables did to our best principles, our hi, -
est ideals. We objected because goals, quotas, set-asides and Unita.-
bles put an undue burden on the just principle of American equali-
tythe principle that no one should be rewarded or penalized, pre-
ferred or held back, because of race or sex or creed. We thought,
and we still think, that this was an ideal that all Americans, male
or female, black or white, would hope to see prosper.

We were told that goals were more benign han quotas, that one
was flexible and acceptable, the other ric,A and wrong. But we also
know, and have seen, as the former Attorney General wrote on the
occasion of the Justice Department's refusal to establish similar
goals, that such goals inevitably become standards of measurement,
indistinguishable from quotas themselves. For our own part, we
have seen our agencyan agency with one of the most thorough
and conscientious recruiting policies in the Governmentwe have
seen even our agency criticized for not satisfying some abstract no-
tions of racial- or sex-based balance.

But more. We objected to goals not only because they invariably
degenerate into quotas, but because on a moral basis they are in-
distinguishable from quotas, for they require us to judge people on
the basis of their sex and race. No matter how flexible, no matter
how hortatory they may be, goals and timetables still suffer from
the same fatal i.nd regressive flaw: They ask us to take into ac-
count the person's sex or race when we look to fill our jobs. They
ask us to perpetuate and promote distinctions based on race and
color.

The occasion may never be presented to us again when we as a
nation can so clearly and justly say, we will not dwell on race; we
will not advance some or reject others because of the color of their
skin; we will not tilt the scale for or against a person because of
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religion, ancestry, or gender. For ourselves, we w;11 have no one in
our agency who will ever t:iink that she or he was hired to meet a
timetable or satisfy a racial goal.

To do anything other than that, to select some people, or some
colors, or some races for special benefits or extra burdens, is as
fraught with danger as it is so obviously unjust. Equality before the
law, blindness to race, and neutrality to gender, should be our only
guiding lights. These are the reasons why we have acted as we
have.

Thank you.
[The prepared statement of John Agresto, with attachments,

follows:]

PREPARED STATEMENT OF JOHN AGRESTO, ACTING CHAIRMAN, NATIONAL ENDOWMENT
FOR THE HUMANITIES

Mr. Chairman,and Members of the Subcommittee, I am pleased to appear before
you today to reaffirm the commitment of the National Endowment for the Human-
ities to personned policies that are, as the law specifies, free from any discrimina-
tion based on race, color, religion, sex, or national origin.

Just over one and one half years ago, William Bennett, then chairman of the En-
dowment, wrote a letter to Clarence Thomas, Chairman of the EEOC. (I submit a
copy of that letter for the record.) The letter sets forth the reasons for NEH's declin-
ing to follow those sections of the EEOC directives that asked us to establish race-
and gender-con-scious goals and timetables for hiring and promotion. In that letter
we said that we supported a policy of strict non-discrimination at the Endowment.
Relying on the determination of the Justice Department that EEOC had exceeded
its legal authority by seeking such information, we explained that this agency was
committed to the principle of color, religious, and gender blindness, and that special
or differing treatment of individuals on the basis of characteristics such as their
race was contrary to what we know to be the best principles of this nation.

In taking this position we did not deny the priority of strong, extensive, and
through recruiting among all classes and races. We trust that our recruiting efforts
cun stand up to the closest scrutiny. Our objection was only on the narrower but
crucial pointto set out sex-based, race-based goals or timet des for hiring, selec-
tion, promotion, or rejection. We will cast as wide a recruitino net as possibleno
qualified person should be denied access to equal opportunity at the NEH; but we
will not consider race or sex or color or religion to be reasonable criteria when it
comes to hiring or promotion or dismissal.

The National Council on the Humanities reinforced the decision of the Chairman
by voting overwhlemingly on February 16, 1984, that "the National Endowment for
the Humanities should neither favor nor slight anyone because of race, color, na-
tional origin, religion or gender." This is the central philosophical core of our deci-sion.

Since our position is both legal and just, the committee can be assured that I will
continue to adhere to it as long as I remain acting chairman of the agency.Thank you.

Attachment.

NATIONAL ENDOWMENT FOR THE HUMANITIES,
Washington, DC January 16, 184

Mr. CLARENCE THOMAS,
Chairman, Equal Employment Opportunity Commission, Washington, DC

DEAR MR. THOMAS: Enclosed is the response of the National Endowment for the
Humanities to EEO-MD707A. Although we have sought to comply with your man-
agement directive, we cannot provide the requested indices of

comply

nor the statement of numerical "goals" concerning employment at the Endow-
ment. We note that the Justice Department has recently taken the position that
EEOC exceeds its authority by seeking such information. In addition to the question
of authority there is also a question of principlewhether race or ethnicity or
gender should influence employment policies. And we strongly believe that different
or special treatment by this agency on the basis of these characteristics offends ourbest principles as a nation.
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It was the glory of America to proclaim to the world: all men are created equal.
To believe in human equality and equal lihcrty can mean nothing lees than to treat
white and black, male and female, Jew and Gentile as morally equal. Distinctions
based on race, ethnicity or gender are not national categories of public reward or
rejection. Blindness to color, race, and national origin is the hallmark of civilized
justice as embodied in the principles of this Republic.

Americans can only look back with sadness and deep regret at every terrible epi-
sode in our history where individuals or races were eithere privileged or penalized
because of their color, sex, religion, or national origin. Justice is even more offended
when such distinctions are propagated through the acts of the government of all the
people.

This principle of equality we take to be so clearly just that we now must decline
to comply with your request. We decline even though some might feel that asking
us for raceand gender-based "goals" and "timetables" is, in itself, moderate and
benign. We do not agree. To request that we set and state numerical "goals" for
hiring is to ask us to anticipate hiring on the basis of such "goals." It asks us to
consider race or sex or color as reasonable ingredierts in such decisions. But they
are not. We would find it difficult to envision a time when the answer, "Because she
was a black female," or "Because he was a Jew," would be the legitimate response
to the question, "Why did you hire or promote or fire this person?"

Moreover, we cannot support the argument that holds that "goals" are somehow
distinguishable from preferential treatment. "Goals" announce to the world that
race and sex will now be factors in arriving at our results. This is especially clear
when "goals" are coupled with the truly pernicious idea of "underrepresentation"
the notion that there is a "proper" proportion of races and sexes and colors for jobs.
We cannot comply with any inquiry that has as its premise the idea that there is a
proper and improper mixing of races, creeds, colors, or sexes in the workplaces of
this country.

Under its current leadership, this agency will neither favor nor slight anyone be-
cause of race, color, national origin, religion, or gender. As you know there has been
no finding whatsoever of discrimination by this agency. We trust that in the future,
as in our past, that all of our decisions will always flow from an honest estimation
of merit and worth, not ancestry or gender or faith. Our interest in selecting the
best individuals for the job, wherever they might be, and whoever they are, dictates
that we at the Endowment cast a wide net when searching fnr new employeee. We
have done so and will continue to do so.

With our fellow citizens we hope for the day when all individuals will be evaluat-
ed according to merit and work and character, and never on grounds of color or sex
or national origin. We believe that the coming of this day can be hastened only by
acting on the great principle of equality.

Our ancient faith reminds us that wrongs of privilege, of racism, of discrimination
in the past make right, nor do they justify, similar actions today. We believe that
the fundamental idea of America is contained in two simple words: No privilege. In
this country, and especially in this government, there should be no privileged peo-
ples, no privileged sexes, no privileged religion, no privileged races, no privileged
classes.

We hope that you will understand our positoin on this matter. If you have any
questions, please do not hesitate to call me. I remain,

Sincerely yours,
WILLIAM J. BENNerr, Chairman.

Enclosure
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UPDATE OF PREVENTION OF SEXUAL HAP.ASSMENT PLAN

INFORMING MANAGEMuNT/EMPLOYEES

I. The Endowment, during FY 84 will reissue the policy of the Foneral Govern-
ment on sexual harassment, including appropriate definitions, examples and avail-
able recourse to employees und-... Title VII of the Civil Rights Act of 1964, as
amended.

2. A half-day training session for NEH EEO Counselors on the handling of a com-
plaint where sexual harassment is an issue is planned fo- "Y 84.

3. During Federal Women's Week, information on sexual harassment will be dis-
trihuted by the Federal Women's Program Advisory Program.

BARRIER ELIMINATION

I. Number of barriers identified for analysis and elimination in FY 82: 1
2. Number of these barriers eliminated in FY 82: 1
3. Number of these barriers partially eliminated in FY 82: 0

Barrier No. I
In the FY 82 AAP, it was identified that clerical employees lacked the neceslary

skills to adequately use the Endowment's Word Processing computer. This served as
a barrier to these employees since they were unable tc adequately perform tnat ele-
ment of their job. Funds for training have been ellocated and a specific computer
training program has been developed to address this problem.

Barrier No. 2

Limited training funds, lack of promotional 4pportunities and few bridge positions
serve as barriers to advancement to both clerical and technical employees. Addition-
ally, due to the agency's small size and positive degree requirement for many posi-
tions, there are no plans to continue the agency's upward mobility program. A sec-
retarial committee of the Federal Women's Program Advisory Committee was
formed during FY 82 to address the special concerns of clerical employees.
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Mr. MARTINEZ. Thank you.
The next witness is Hon. Wendell L. Willkie II.
Mr. WILLKIE. Thank you, Mr. Chairman, and members of this

subcommittee. My ..ame is Wendell Willkie. I appear here this
morning as chief of staff and counselor to the Secretary of Educa-
tion. I appreciate this opportunity to present the Department's and
the Secretary's views on the annual submission of affirmative
action plans to the Equal Employment Opportunity Commission.

Let me state at the outset that Secretary Bennett is committed
to the full and fair enforcement of all laws within our jurisdiction.
This applies in particular to all applicable civil rights laws and reg-
ulations. With regard to the questions posed by this committee, we
intend, as in previous years and at the appropriate time, to submit
to the EEOC an equal employment opportunity/affirmative action
report.

To date, the Department has not reached a formal decision re-
garding the inclusion of numerical goals, quotas, or timetables in
the Department's annual EEO report, due at the end of this year.
Secretary Bennett has been at the Department for 5 months and is
still in the process of reviewing most of the Department's manage-
ment and personnel practices, as well as applicable laws and regu-
lations.

In the interest of full disclosure to the members of this subcom-
mittee, however, let me review with you briefly the Secretary's
own personal views in this area.

In Secretary Bennett's view, true equal employment opportunity
_s utterly blind to factors such as race or sex. In this regard, the
Federal Government, we feel, ha.. a special obligation to ensure
that its own employment practices are absolutely unambiguously
fair. Race, color, or gender should not in any way influence employ-
ment decisions. As a consequence, we are philosophically opposed
to the use of hiring quotas, goals, or timetables based on buch fac-
tors.

In our view, goals and timetables are not only contradictory,
they are also morally wrong. By assigning or reserving jobs for
some based on factors that should be irrelevant, they contravene
our Nation's deepest principles. A truly equitable system of em-
ployment will be positive based on the principle that no one should
be granted or denied employment opportunity as a result of race,
gender, or other invidious criteria.

At the Department of Education, Secretary Bennett will continue
the special affirmative effort*, of the Department to promote equal
opportunity. The recruitment and outreach record at the Depart-
ment is an excellent one in our view, consistent with the original
meaning of aErmative action. Statistics show that the representa-
tion cf women and minority group members at all levels of the De-
partment of Education greatly exceeds governmentwide averages.
In this regard, goals and timetables, as far as the Department of
Education is concerned, should thus be viewed as superfluous.

We strongly believe that continuing our efforts at the Depart-
mentwithout the arbitrary and unsettling effects of goals or
quotaswill set an example for other agencies to follow. Promoting
opportunity for all, rather than setting aside positions for some

156



153

based on race or sex, will fulfill the true purpose of equal employ-
ment opportunity.

Thank you, Mr. Chairman.
[The prepared statement of Wendell L. Willkie II follows:]

PREPARED STATEMENT OF WENDELL L. WILLKIE II, CHIEF OF STAFF AND COUNSELOR
TO THE SECRETARY, U.S. DEPARTMENT OF EDUCATION

Thank you, Mr. Chairman and membersof the subcommittee. My name is Wen-
dell I -.le; I appear here this morning as Chief of Staff and Counselor to the Sec-
retar, of Education. I appreciate the opportunity to present the Department's views
on the annual submission of affirmative action plans to the Equal Employment Op-
portunity Commission.

Let me state at the outset that Secretary Bennett is committed to the full and fair
enforcement and implementation of all laws within our jurisdiction. This applies in
particular to all applicable civil rights laws and regulations. Vith regard to the
question posed by this committee, we intend, as in previous year and at the appro-
priate time, to submit to the EEOC an equal employment oppor- mity/affirmative
action plan.

To date, however, we have not reached a decision regarding the inclusion of any
numerical goals, quotas, or timetables in the Department's annual EEO plan, which
is due at the end of this year. Secretary Bennett has been at th ? Department for
five months, and he is still in the process of reviewing mast of the Department's
management and personnel practices, as well as applicable laws and regulations.

If there is a philosophical cornerstone to be found in Secretary 3ennett's adminis-
trative record, it is that no person should receive preferential treatment in any em-
ployment practice on account of race, color, gender, or similar criteria. In his view,
true equal employment opportunity is blind to color or sex. In this regard, we be-
lieve the federal government has a special obligation to ensure that its own employ-
ment practices are absolutely and unambiguously fair. Race, color, or gender should
not, by themselves, confer privilege.

In our view, hiring quotas, goals, or timetables should not be based on these very
criteria. They are not only contradictory, they are also morally wrong, and further-
more, of questionable constitutionality. Secretary Bennett has never wavered in this
belief At the Department of Education, the Secretary will continue the efforts of
the Department to promote equal opportunity for minorities and women. The re-
cruitment and ovt- -,ach record at the Department is 'n excellent onefar higher
than government-wide averages for women and minorities. We believe that goals
a:id timetables are not needed to ensure equal employment opportunity at the De-
partment.

Quotas, goals, and similar color-conscious employment practices are inherently
negativeby assigning or reserving jobs for some, they contravene our nation's
deepest principles. A truly color-blind system of employment will be positiveno
one will be denied employment opportunities as a result of race, gender, or other
irrelevant criteria.

The obvious corollary to this is that federal programs should be designed to pro-
note these opportunities as equitably as possible. The Secretary fully supports

active efforts to ensure that women and minorities have equal opportunities to com-
pete, consistent with the original purpose of the Civil Rights Act.

We strongly believe that continuing these efforts at the Departmentwithout the
arbitrary and unsettling effects of goals or quotaswill set an example for other
agencies to follow. Promoting opportunity for all, rather than reserving access for
some will fulfill the true purpose of equal employment opportunity.

Thank you.

Mr. MARTINEZ. Thank you, Mr. Willkie.
The next witness is Lawrence Wallace.
Mr. WALLACE. Mr. Chairman and Members of the Subcommittee,

and full committee Chai. man Hawkins, I appreciate this, my first
opportunity, to appear before your subcommittee since taking office
this past February as Assistant Attorney General for Administra-
tion. I am pleased to discuss with you the policies and programs of
the Department of Justice with respect to equal employment oppor-
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tunity, and I look forward to working with you as we seek to
achieve the results that we would all like to have in this area.

My full remarks have been presented to the Subcommittee for
the record. This morning I would merely like to highlight some of
the more important themes in that full testimony, in order to save
time.

In serving as the Assistant Attorney General for Administration,
I am responsible for the oversight and control of the Department's
adr iistrative functions, from both a policy and operational per-
spe...,ive. My responsibilities include the development and imple-
mentation of the Department's budget, the establishment of per-
sonnel policies, the conduct of financial activities, the management
of computer and other information systems, the procurement of
products and services, and the formulation of security policies. All
matters pertaining to the organization, management and adminis-
tration of the Department of Justice are within my responsibility.

In serving as Assistant Attorney General for Administration, an-
other function that is included is serving as the Department's
Equal Employment Opportunity Director. In serving in that capac-
ity, I plan to work energetically for continued improvement in the
results we seek to have in the area of equal employment opportuni-
ty.

The Department of Justice has been described as the largest law
office in the world. It is that and much more. The Department's
staff exceeds 60,000 persons throughout the country, and it per-
forms many law enforcement functions in addition to providing
legal services to the Government. It is essential to our effectiveness
that we recruit and retain a work force that is diverse in its back-
ground, dedicated in its efforts, and distinguished in its profession-
al excellence. Tu find and keep such a work force, we must be com-
mitted simultaneously to the principles of equal employment op-
portunity and the merit system.

The Department believes that affirmative recruitment and merit
in hiring and promotions are essential to a sound employment
policy. I agree with this, and I can tell you from personal experi-
ence that it is simply not true that merit and affirmative action
are at odds with one another. To the contrary, they are comple-
mentary and effective tools for fulfilling the high demands of Fed-
eral employment.

The Department of Justice equal employment opportunity policy
adheres to the equal employment an,-1 merit system principlsa re-
flected in Federal laws. Through our affirmative outreach ana re-
cruitment programs, we have been able to recruit increasing num-
bers of talented women and minorities to apply for positions in the
Departm °nt. Without additional assistance in the hiring and pro-
motion process, we have found, not tc my surprise, that increasing
numbers of women and minorities are competing successfully for
jobs in the Department. The cornerstone of our program, of course,
is an energetic and creative recruitment program.

We have submitted an equal employment opportunity plan for
women and minorities and another one for handicapped persons.
These plans have not included numerical hiring goals. Congress, in
passing title VII, expressly disavowed any intention to require nu-
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merical hiring goals. Title VII, in the pertinent part, statesand I
quote:

Nothing contained in this subchapter shall be interpreted to require any employer' to grant preferential treatment to any individual or to any group because of
the race, color, religion, sex or national origin of such individual or group on ac-
count of an imbalance which may exist with respect to the total number or percent-
age of persons of such race, color, religion, sex or national origin in any community

Moreover, the very first principle of the merit system set forth in
the Civil Service Reform Act of 1978 providesand again I quote:

Recruitment should be from qualified individuals from appropriate sources in an
endeavor to achieve a work force from all segments of society, and selection and
advancement should be determined solely on the basis of relative ability, knowledge,
and skills, after fair and open competition which assures that all receive equal op-
portunity

In my full statement I use the Department's recruitment of law
graduates under the Honors Program to demonstrate our success.
The program is a formal recruitment program to recruit law stu-
dents who will graduate or judicial law clerks whose clerkships will
end in the following year. The Honors Program is, and always has
beer. very competitive at the Department.

The Department undertakes an aggressive outreach effort in
order to attract a diverse pool of highly talented applicants for the
program. This year's Honor Program oelectees are once again out-
standing. More than half of them are in the top 20 percent of their
class, from 60 different law schools. Approximately 50 percent of
them are male, 50 percent of them are female, and 15 percent are
minorities. All of this was accomplished without resort to numeri-
cal quotas or hiring goals. The minorities and women who won
these positions did so on merit, and I fully expect that they will
progress successfully through the Department based on their high
performar,ce and achievement.

In addition to the Honors Program, the Department engages in a
number of outreach activities which are discussed in my full state-
ment. I will not go through them in detail here.

The Department, for example, has a higher representation of mi-
norities than the representation of minorities in either the Federal
Government's work force or in the civilian labor work force. For
example, in 1980 and 1983, the Government's total minority repre-
sentation was 21.5 percent and 23 percent, respectively. For these
same years, the Department of Justice's minority representation
was 25.5 percent and 29.5 percent, respectively. Preliminary figures
for the Department at the present, excluding the FBI, indicate that
the numbers this year are expected to be in excess of 30 percent.

Mr. Chairman, let me conclude by reiterating that the Depart-
ment of Justice is fully commuted to the idea and practices and re-
sults necessary, in equal employment opportunity program. I be-
lieve that our record of increasing numbers and percentages of
women and minorities in the work force over the past several years
demonstrates that commitmea. Moreover, I accept the challenge
to see that it continues.

Thank you.
[The prepared statement of W. Lawrence Wallace follows:)
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PREPARED STATEMENT OF W LAWRENCE WALLACE, ACTING ASSISTANT ATTORNEY
GENERAL FOR ADMINISTRATION, JUSTICE MANAGEMENT DIVISION

Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity to
appear before you today to discuss the policies and programs of the Department of
Justice with respect to equal employment opportunity. The field of employment is
one of the most important in civil rights. Denial of employment because of lace, na-
tional origin, religion or gender may well render other civil rights academic. With-
out a fair opportunity to enter and progress in the job market, the rights to lur-
chase a house or obtain an education lose some of their meaning.

In serving as the Assistance Attorney General for Administration, I am responsi-
ble for the oversight and zontrol of the Department's administrative functions, from
both a policy and an operations perspective. My responsibilities include the develop-
ment and implementation of the Department's budget, the establishment of person-
nel policies, the conduct of financial activities, the management of computer and
other information system, the procurement of products and services and the formu-
lation of security policies. All matters pertaining to the organization, management
and administration of the Department are within my responsibility.

The Assistant Attorney General for Administration also serves as the Director of
Equal Employment Opportunity. In that capacity I am responsible for the manage-
ment of the Department's Equal Employment Opportunity Prograre. For me, this is
a very challenging and rewarding task. Our existing Equal Employment Opportuni-
ty Program, set forth at 28 CFR Part 42, is a good and dynamic one, but there is
room for improvement and I plan to work energetically for that improvement.

The Department of Justice has been described as the largest law office in the
world. It is that and much more. The Attorney General is the Federal Government'sc legal officer. The United States Government is his client, and the employees of
the Department are his staff. That staff, which exceeds 60,000 persons throughout
the country, performs many law enforcement functions in addition to providing
legal services to the departments and agencies of the Government. It is essential to
our effectiveness in performing these functions that we recruit and retain a work
force that is diverse in its background, dedicated in its efforts, and distinguished in
its professional excellence. To find and keep such a work force we must be commit-
ted simultaneously to the principles of equal employment opportunity and the merit
system.

The Department of Justice believes that affirmative recruiting and merit in
hiring and promotions are the essential elements of a sound employment policy. I
agree with this; and I can tell you from personal experience that it is simply not
true that merit and affirmative action are at odds with one another. To the con-
trary, they are complementary and effective tools for filling the high demands of
Federal employment. The Department of Justice Equal Employment Opportunity
Program accordingly is designed to "do justice" to both equal employment opportu-
nity and the merit system.

Our equal employment opportunity plan is consistent with the United States Con-
stitution, and the laws passel by Congress. The laws of the United States protect
the rights of every person to pursue his or her employment goals in an environment
of racial, religious, ethnic and gender neutrality. More specifically, Federal law pro-
hibits discrimination in connection with employment and provides for the adherence
to certain principles of merit in employment practices Compare 42 U.S.C. § 2000e-
16 and 5 U.S.C. § 7201 with 5 U.S.C. § 2301.

The Department of Justice Equal Employment Opportunity policy adheres to the
equal employment and merit system principles reflected in these laws. It is our
policy and intention to promote vigorously the goal of color-blind justice wherein
race, national origin, religion and sex are irrelevant in the estimation of an individ-
ual's talents and abilities. Through our affirmative outreach and recruitment pro-
grams, we have been able to recruit increasing nun. ere of talented women and mi-
norities to apply for positions in the Department. Without additional assistance in
the hiring or promotion process, we have found, not to my surprise, that increasing
numbers of women and minorities are competing successfully for jobs in the Depart-
ment. The cornerstone of our program is, of course, an energetic and creative re-
cruitment program.

Under the regulations promulgated by the Equal Employment Opportunity Com-
mission, we have submitted an Equal Employment Opportunity Plan for Women
and Minorities and an Equal Employment Opportunity Plan for Handicapped Per-
sons. These plans have not included numerical hiring and as you are probably
aware, Congress in passing Title VII expressly disavowed any intention to require
numerical hiring goals. Title VII provides that:
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"[njothing contained in this subchapter shall be interpreted to require any em-
ployer . . to grant preferential treatment tc any individual or to any group
because of the race, cctor, religion, sex or national origin of such individual or
group on account of an imbalance which may exist with respect to the total
number or percentage of persons of such race, color, religion, sex or national
origin in any community .. .."

42 U.S.C. § 2000e-2(j).
Moreover, the very first Merit System Principle set forth in the Civil Service

Reform Act of 1978 provides that
[rJecruitment should be from qualified individuals from appropriate sources in
an endeavor to achieve a work force from all segments of society, and selection
and advancement should be determined solely on the ;axis of relative ability,
knowledge, and skills, after fair and open competitwn which assures that all re-
ceive equal opportunity. "(Emphasis added.)

5 U.S.C. §2301(bX1).
I would like to use the Department's recruitment of law school graduates under

its Honors Program as an example to demonstrate the success of our recruitment
efforts This program is a particularly good example because it historically has been
more difficult to recruit and retain women and minorities for attorney positions
than for clerical, administrative or law enforcement positions in the Department.

The Honors Program is a formal recruitment program which is conducted in the
autumn of each year for those law students who will graduate, or those Judicial
Law Clerks whose clerkship will end the following year. The Honors Program is ex-
tremely competitive. For the employees -rho will begin work this year, the program
received approximately 3,000 applications for approximately 150 positions.

The Department undertakes a number of aggressive outreach efforts in order to
attract a diverse pool of highly talented applicants for the Honors Program. Exam-
ples of these efforts include the following:

Annually we publish the Department's Legal Activities Brochure which I have
brought for members of the Subcommittee to review. This publication contains a de-
tailed description of the functions of each organization within the Department. The
brochure is used by interested applicants to learn about the various components of
the Department and to focus on their areas of interest.

In the late summer, we send a supply of the Legal Activities Brochure and the
current edition of the Honors Program application form to the placement office of
every law school in the country accredited by the American Bar Association. We
also send a supply of the same material to minority law student organizations, Fed-
eral Judges, and the administrative offices of the state courts. We then make follow-
up telephone calls to all placement officers to make sure they have an adequate
supply of brochures and application forms.

We attend the annual conventions of minority bar associations to discuss employ-
ment opportunites at the Department. Among other things, we contact law school
faculty members at these and other events to promote the Honors Program.

We arrange for Deportment representatives to make presentations at law schools
throughout the country. At each school, we contact the minority student organiza-
tions to ensure that its membership is notified of our appearance and encouraged to
attend.

This year's Honors Program selectees are once again outstanding. More than half
of them are in the top 20 percent of their class (about 80 percent are in the top third
of their class) and approximately cne-third of ',hem are judicial law clerks. They are
graduates of more than 60 different law schools throughout the country. Approxi-
mately 50 percent are male, 50 percent are female, and 15 percent are minorities.
All of this was accomplished without resort to numerical quot. Pr hiring goals. The
minorities and women who won those positions did so on merit, and I fully expect
that they will progress successfully through the Department based on their perform-
ance and achievement

In addition to the Honors Program, the Department engages in a number of other
outreach activities aimed at enhancing our recuritment efforts for other gener,
schedule positions.

For a better understanding of those activities, I would like to give you a brief de-
scription of how the Department organizes its Equal Employment Opportunity pro-
gram Beginning at the Department level, I have a staff consisting of L. Director and
fifteen persons whose role is to promulgate regulations, policy and guidance in the
areas of affirmative recruitment and complaint processing. Four of the senoir staff
members are Special Emphasis Program Managers, for the Black Affairs Program,
the Federal Women's Program, the Hispanic Employment Program, and the Selec-
tive Placement Program for Handicapped Persons and Disabled Veterans. The pri-
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mary responsibility of these Special Emphasis Program Managers is to develop tar-
geted recruitment efforts, upward mobility programs, career counseling, commemo-
rative events and special recognition programs. In addition, each of the Depart-
ment's seven bureaus have full complements of Equal Employment Opportunity
Staff specialists including special emphasis managers who perform related functions
in the bureaus.

In May of this year, I convened a two-day conference and training session for all
of the Department's Equal Employment Opportunity staffs. Our participants includ-
ed representatives from the Equal Employment Opportunity Commission, as Civil
Rights Division of this Department, the Personnel Services, General Counsel and
Labor Relations Staffs of the Justice Management Division, as well as outside con-
sultants. This was the first Department-wide meeting on this subject in several
years, and I am encouraged by the positive evaluation that we received from the
participants. I plan to convene similar sessions in future years.

I would like to highlight several significant outreach activities of the Department.
First, in support of President Reagan's Executive Order 12320, pertaining to His-

torically Black Colleges and Universities, the Department has developed and imple-
mented a written plan designed to assist these institutions. This assistance includes
helping several of the colleges in strengthening theii criminal justice program cur-
ricula by providing program specialists to conduct on-site seminars in the field of
criminal justice. Additionally, we are working to assist other schools that have ex-
pressed an interest in establishing criminal justice programs as part of their curric-
ula.

Second, the Department co-sponsors with the Department of Treasury the Inter-
agency Committee on Women in Federal Law Enforcement. The Committee's focus
is to enhance the hiring, training and promotion opportunities of women, to address
the special concerns of women in the field of law enforcement, and to provide a
forum for the discussion of special concerns and issues.

The Federal Bureau of Investigation and the Drug Enforcement Administration,
two of our largest bureaus, have established a centralized office to coordinate their
minority recruitment efforts for hiring Special Agents.

The Department also has identified and now participates in nearly every major
conference sponsored by women, minority or handicapped organizations throughout
the country. As we meet today, over twenty of our minority attorneys are represent-
ing the Department at the National Bar Association's Annual Convention in Chica-
go We know that our participation in this convention in past years has led to the
recruitment of a number of Black attorneys to the Department. Other conferences
and conventions to which we send recruitment representatives include:

President's Committee on Employment of the Handicapped; Blacks in Govern-
ment; National Urban League; NAACP; League of United Latin Amen ican Citizens
(LULAC); National Council of Puerto Rican Women; Federally Employed Women
(FEW); International Expo for the Disabled; Hispanic Bar Association; American
Indian Bar Association; and IMAGE.

These efforts over the past several years have enabled the Department to increase
significar.tly the employment opportunities for women, minorities, handicapped in-
dividuals and disabled veterans. The Department's minority employee representa-
tion has been consistently higher than the representation of minorities in the total
Federal Government workforce as well as higher than the minority cit:lian labor
force. For example, in 1980 and 1983. the Government's total minority employee
representation was 21.5 percent and 23 percent, respectively. For these same years,
the Department of Justice minority representation 25 5 percent and 29,5 per-
cent, respectively.

Mr. Chairman, I would now like to further comment on a point I made earlier,
namely, that I intend to work energetically in carrying out my responsibilities as
Director of Equal Employment Opportunity for the Department of Justice. I believe
that an effective recruitment strategy must be coupled with ar equally effective re-
tention strategy when It comes to managing human resources. Given the tremen-
dous investment the Department makes in training and development of its employ-
ees, we must ensure that we reap a fair return in the form of experienced adminis-
trators, seasoned litigation managers, and law enforcement supervisors. While there
is some evidence of our success in this regard, I plan in the future to focus more
attention on monitoring the prop( as of women, the handicapped, and minority em-
ployees as they seek to advance to higher levels of responsibility and authority in
the Department. In serving BB the Assistant Attorney General for Administration, I
inter.d to utilize the full resources of that office to formulate the necessary policies
and methodologies that will permit me to accomplish that objective.
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Mr. Chairman, let me conclude by reiterating that the Department of Justice ie
fully committed +1 the inea and practice of equal employment opportunity. I believe
that our record in increasing the numbers and percentages of women and minorities
in our workforce over the past several years demonstrates that commitment. More-
over, I accept the challenge to see that it continues.

Mr. MARTINEZ. Thank you, Mr. Wallace.
It seems like the big hangup is providing numbers, timetables

and goals for affirmative action remedies. It seems important that
within a certain period of time a discriminatory situation that has
existed for years and years must be reversed according to these
goals we have set for ourselves in trying to recruit or attract or
hire certain kinds of people that have not hitherto been given the
opportunity. We're not going to provide those numbers to anybody
and we're not going to set down a plan for anybody. What you have
done is outline a plan. Let me use your own words. You said "num-
bers this year." You said "increasing numbers and percentages" in
your last few statements.

My question to you is, then, what is the hangup on providing
somebody with the plan that you seem to be initiating anyway, just
to comply with the law that says you will provide that plan? I don't
understand that.

I mean, I understand the ideals that Mr. Agresto was talking
about, that we have to be color blind, gender blind, national origin
blind, ethnic blind and all that, and those are all things that we're
trying to do, because that is inherent in the Constitution of the
United States, that all men were created equal. So how do s get
hung up on not providing a measureable plan to redress people'? If
we know in our conscience we are doing it anyway, what is wrong
with proving to the world that we are? Answer me that.

Mr. WALLACE. The Department is not unwilling to provide num-bers--
Mr. MARTINEZ. They refused to do it. That doesn't square. They

are not doing it. They haven't done it. You just stated they are not
going to do it.

Go ahead. I'm sorry.
Mr. WALLACE. The Department is not unwilling to provide num-

bers on its work force profile, which is a factual matter of the
progress or the lack of progress the Department might make. The
EEOC and the Office of Personnel Management have established
what statistics will constitute underrepresentation in each year.
The Department will provide a work force profile for each year,
which can be utilized in relationship to the underrepresentation
figures to determine what our progress is.

What the Department has been unwilling to do, on the other
hand, is go along with a procedural requirement of EEOC to
project ahead as to what the numbers will be on the basis of goals
and timetables.

Mr. MARTINEZ. Why not extrapolate? You know, you're going to
do it anyway, because you have it there in front of you. You used
the words yourself, progress or lack of progress. That's all we'
trying to find out, was there

we're
progress or lack of progress. You pro-

vide us with the numbers, and then you say, in order to justify that
you are working towards that goalI don't understand. Everybody
gets hung up on what we're going to do in the future and how
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we're going to discriminate or not (1-;-criminate, and all we're
trying to do is eliminate a problem of discrimination that has exist-
ed for many years and make it more equal for everybodyand you
all seem to agree to that. So ali we have to do is know where we
are and where we're going.

You know, the only way we can mike plans for the future is to
know where we're falling down and where we're not trying to
attain those goals. And to attaii. *hat without denying anyboay
that is already there. Nobody wants to deny another worker their
job. But there certainly is attrition in every situation and that at-
trition gives us the opportunity to rectify the discrimination that
existed before, and I challenge any of you to deny that there his
not been discrimination in the past.

Mr. Agrasto.
Mr. AGRESTO. And nor, may I add, do we wish to continue it in

any way. You're absolie-ely right, sir. The distinction we are
making is a very narrow distinction, but I think, at least for my
teatimony and my belief, it is a crucial distinction. it is very
narrow.

We have done exactly as the Justice Department has done, as my
colleague has testified. We have submitted everything that was
asked of us by OMB, by the EEOC, by the other agencies, asking
for a profile of our work force. We have no problem with that.
Where we do drew the line, though, sir, is saying what will be our
ratio or sex-14 '.,ed goal; for hiring or promotion in the future. We
do not want to saywe don't think we can saythat we have cer-
tain goals that we intend to fulfill based on race and sex.

Now, we would be glad to show a profile of our work force now
and in the future and in the past. But we are really, in fact,
obliged, I think, not to say that we have as our goal, cr we have as
a certain timetable, the hiring of x, y, or z numbers on the basis of
^ex and race. That seems to us to be beyond what should be called
upon us to do.

Mr. MARTINEZ. If you had a situation where you obviously knew
that the numbers of employed minorities didn't square with the
qualified people available because they have been denied, and you
knew that, and you say "well, we want to rectify that"because I
think that's what you're saying but you are reluctant to say how
you're going to overcome that."

I don't care what anybody says, if you're going to overcome a dis-
criminatory situation that existed before, you have to at least in
your own mind set about how you're going to do it, and when you
do that, you set a goal in your own mind, and you even set a time-
table, because without a timetable you'll never get it done. It is just
good planning for yourself and the agency and anybody else that
you say--if I want to know that I want to accumulate anything in
the way of productivity, I have got to set some measure

anything
which

I'm going to get there.
Mr. AGRESTO. We do not have set for ourselves, either implicitly

or explicitly, in the back of our minds or the front of our minds,
any particular percentage or ratio of any particular sex or race
that we intend to hire at the agency--
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Mr. MARTINEZ. Then that's a contradiction of what you said, be-
cause what you say is "we do not want to be this way, and if we
are this way, then we have to do something"

Mr. WILLKIE. Mr. Chairman, we do have a goal. Our goal is to
ensure that all our employees are considered for employment op-
portunities, hiring, promotion, irrespective of race, color, sex.
That's our goal. We engage in full , ksclosure.

Mr. MARTINEZ. Then if there's an imbalance in minority employ-
ment now, you recognize that something has to be changed?

Mr. WiemuE. To that point, speaking factually, I think you have
before you today 'three agencies, the statistics tor which are above
average, Government average, at all levels of employment.

Mr. Mmrrnaz. Fine. Then all you have to say is "we have at-
tained our goal" and issue that as a repc-t. But you are reluctant
to even do that.

Let me ask Mr. Agresto a question. I em sure you are familiar
with your precursor at NEH, Mr. Joseph ' mffey.

Mr. AGRESTO. Yes.
Mr. MARTINEZ. In 1980 he statedanu I am going to quote exact-

/y"in order to overcome the effects of past" and I want to un-
derscore the word "past discrimination, the equal employment
opportunity policy requires special affirmative action throughout
the agency. EEO, therefore, cannot be a neutral policy."

What is your response to this call for nonneutral policy for previ-
ous, understand, previous race or sex discrimination?

Mr. AGRESTO. Mr. Duffey's policy on that score is not my policy,
nor was it the policy of the agency under Mr. Bennett. The policy
of the agency has been set for us, not only in terms of what I stated
here in the l;ter that was sent to the EEOC, but our own national
council, which said a year ago that the National Endowment for
the Humanities would neither favo* nor slight anyone on the basis
of race or sex, creed, cc. 'or or national origin.

We have, contrary to what was said, a neutral, 'tot a nonn,utral,
policy. I think that is in line witn what you said was the goals of
the Constitution itself.

Mr. MARTINEZ. Yes; but you completely ignorethe fact that
where there has been discrimination, where there is an imbalance,
you cau, without penalizing anybody, rectify that matter, especially
if you get people that are qualified.

Mr. WILLKIE. Mr. Chairman, we a'1 appear beiore you today as
strong adherents and sunporters of the 1964 Civil Rights Act, of the
role that EEOC otherwise plays, as Mr. Agresto has articulated.
We have a strong objection t one, comparatively narrow, part of
the request that EEOC has pu+ to us. This does not mean that we
are not mindful of the tragic history of this country, where oppor-
tunities were denied based on race or sex and other criteria which
resulted. It is a tragic heritage that this country had in some re-
spects, c" we're all mindful of that. We just disagree as to how we
andress that situation today.

In our view, the best way to get to a color, race-blind, sex-blind
society, is to begin to act on that practice rither than under-
mining the original tenets of the 1964 civil righ., legislation by in-
jecting the concept of goals and timetables.
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Mr. MARTINEZ. I agree with you, and you just said we have to act
on this now. Those are your words. We have to act on this now.

Now, without setting some goal, how are we going to act on it? It
seems impossible that we can act on it unless we set something in
our mindsand you just didthat we're going to do something
about it. That's the point. And 'hen you said you are not willing to
be in violation of the law, but you actually are in violation of the
law.

Mr. WALLACE. Mr. Chairman, may I add, with respect specifically
to the Department of Justiceand I believe the other agencies are
in the same court with 's that we are succeeding. The statistics
and the numbers show our performance in addressing the underre-
presentation that used to exist. At the present time I know in the
Department of Justice that the statistics for minorities, women,
handicapped, and in each category and in each job level category
that we look at, as reported by this very subcommittee in a report
last August, are meeting or moving toward the goal of eliminating
the underrepresentation.

When I look at the submanagers in my department who report
through me on affirmative action, I look at it in the same way that
EEOC 's compliance manual states:

The most important measure of an affirmative action program is its results. Ex-
tensive efforts to develop procedures, analyses, data collection systems, report forms
and fine written policy statements are meaningless unless the end product is mea-
sureable.

What I am saying to the subcommittee today is that our end ct-
sults, our achievements, are measureable. We are making progress.
I commit to the subcommittee that under my tenure I will continue
to achieve that progress in these areas, to eliminate the underre-
presentation that existed in the past.

Mr. MARTINEZ. Then you will share with EEOC your report as to
what your progress is and what your prospectives are for that
progress?

Mr. WALLACE. We will, as we have in the past, report to EEOC
what our plans are in terms of removing uarriers and affirmative
recruitment and pool building activities for the year that is past
and the year that is coming. We will report to them the actual
facts of what- -

Mr. MARTINEZ. But you won't report to them what you expect to
accomplish, or in what period of time you will expect to accomplish
that?

Mr. WALLACE. We will not report goals and timetables as the
EEOC directive presently states.

MI MARTINEZ. Forget about the terminology "goals and timeta-
b1..." You will not share with them what your person, goal is in
your role. You are sharing with the subcommittee what you hope
to accomplish and achieve, but you will not share that with them?

Mr. WALLACE. I will share with EEOC my personal goals to make
best efforts through all of the various mechanisms that we have es-
tablished in the department. I will describe those mechanisms to
EEOC. We will evaluate those mechanisms far the ones that are
working and the ones that are not working. We h-ve already
begun in the Department under my recent tenure. In February, or
maybe it was late January, I brought on a new equal employment
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opportunity director, and for the first time in recent years we have
a minority who is also the director of equal employment opportuni-
ty who reports to me. We held in May the first departmentwide
equal employment opportunity conference, bringining in all of the
equal employment opportunity managers and experts from the var-
ious bureaus and subcomponents of the Department of Justice. We
are looking at new systems right now to aid awl assist our efforti,
to make sure that we can evaluate how well we are doing with the
attempts we make to eliminate underrepresentation and we will
report to EEOC the results of these profiles.

Mr. MARTINEZ. You seem like a very responsible person, and
very organized. Would you tell me personally if you have set out
for yourself goals a! d timetables?

Mr. WALLACE. I would not describe it as goals and timetables in
the legal sense. Before I became an administrator and manager, I
was a litigator in the Department for a long time, so I am very
careful about the utilization of words as they might relate back to
their legal meaning.

On the other hand, I believe within the structLre, as it exists at
the Department of Justice, we can achieve the ultimate result of
eliminating underrepresentation through the mechanisms that I
intend to employ and enforce at the Department of Justice.

Mr. MARTINEZ. You say we can achieve. How long will it take
you, do you have any idea, a projection? You must have said in
your mind "Well, by a certain time I should have done this, this,
and this, and I will be able to accomplish this. And this may be
more speculative and it may take me a little longer, so I won't set
a timetable for it."

Mr. WALLACE. That is one of the problems that the administra-
tion and the Department has with the goals and timetables con-
cept, because I don't want to be locked into not being able to

:ceed some arbitrary projection or limit that we set in the future.
Mr. MARTINEZ. But that s admirable
Mr. WALLACE. If I go past that, I don't want to say to myself, nor

my staff, that it is time to stop. We will continue as long as the
civil rights law and the Civil Service Reform Act allow us to con-
tinue to--

Mr. MARTINEZ. I am sure that ray goal set by any agency, of
those 106 that have, nobody would go inck and penalize them or be
punitive toward them for exceeding their goals. All we're asking
for us some kind of an idea of when can we, as the Government,
expect that we will practice those things that we profess we believe

I far exceeded my 5 minutes and I wanted to stick to the 5-
minute rule.

Mr. Hawkins.
Mr. HAWKINS. Well, I don't know that anyone is worried about

anybody exceeding any goals and timetables around here, so that
gratuitous remark, I think, leaves a little humor in this. I am not
so sure you agree, any of you, that goals and timetables are part of
the law and that they have been judicially upheld in a series of
court challenges. You seem to disagree with that and are stating
your personal principles.
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Can you make any distinction between what the law requires on
the one hand and what your principles seem to be, which is some-
thing separate from what the law is7

Mr. WILLKIE. Mr. Chairman, I think
Mr. HAWKINS. I don't get that distinction.
Mr. WILLKIE. Mr. Chairman, I think that all of us would stoutly

resist the notion that any of our agencies violated Federal law in
failing to provide goals and timetables in the past. This is not to
ignore the fact that in specific cases, where discrimination actions
have been brought, that the Federal judiciary has upheld the use of
goals and timetables to addresses specific cases--

Mr. HAWKINS. Do you agree with the court in upholding goals
and timetables, that goals and timetables are permissible and they
are consistently upheld by the courts?

Mr. WILLKIE. Mr. Chairman, they are permissible in specific cir-
cumstances, with all due respect, based on a finding of specific dis-
crimination. In the 20-year history---

Mr. HAWKINS. That's not true. In Weber you did not have a find-
ing of discrimination.

Mr. WILLKIE. That was a voluntary plan, a private employer and
union.

Mr. HAWKINS. There was absolutely no finding of discrimination
in the Weber case.

Mr. WILLKIE. But it was a voluntary plan.
Mr. HAWKINS. You have set asides of numerical goals and time-

tables, which upholds the principle of goals and timetables. You
don't have a single case that supports your contention that you can
completely ignore a directive asking you to set goals and timeta-
bles. You say that somehow that is against your moral principles.

Mr. WILLKIE. Mr. Chairman, I think
Mr. HAWKINS. Can you cite a case that upholds the position thfit

you take?
Mr. WILLKIE. Yes. In the Bakke case, the majority opinion of the

court was to the effect that goals and timetables, such remedies
were appropriate, but only where there was a specific finding of
discrimination.

Mr. HAWKINS. Even in Bakke, it was the position of the court
that you could have race-conscious remedies, which seems to be
denied by all three of you.

Mr. WILLKIE. No. I don't dispute, and I don't think any of us
would dispute, that the Supreme Court--

Mr. HAWKINS. You disagree that a majority of the court has
ruled, in cases brought before it, in upholding goals and timeta-
bles?

Mr. WILLKIE. Absolutely not, absolutely not.
Mr. HAWKINS. You do not disagree with that?
Mr. WILLKIE. No. But I don't think that means that any of us

have acted in violation of Federal law.
Mr. HAWKINS. Well, your agencies are not willing to accept the

concept of goals and timetables. Do you deny that?
Mr. WILLKIE. That is correct. That is correct.
Mr. HAWKINS. And you have been directed to do so?
Mr. WILLKIE. We have been directed to do so by EEOC, whose au-

thority has been challenged by the Attorney General on this
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matter, the chief law enforc ment official of the United States. I
don't think there is anywhere

Mr. HAWKINS. The Attorney General has challenged many deli-
sions, and he has tried to change the rulings of Supreme Court. I'm
asking you about the Supreme Court, not what the Attorney Gen-
eral says, in all due respect to the Attorney General. We may have
differences with him on what the law says.

But has the court itself agreed with your position?
Mr. WILLKIE. In some cases, yes, perhaps in others
Mr. HAWKINS. In what case did they agree with it?
Mr. WILLKIE. I don't think thatI think the more appropriate

question to ask, Mr. Chairman, is there any situation
[Laughter.]
Mr. Wn.txm. You know, if we bad been in violation of Federal laN

we would have been
Mr. HAWKINS. Isn't it appropriate to ask you to cite a specificcase
Mr. WILLKIE I will cite a specific decision for you.
Mr. HAWKINS. A specific Supreme Court opinion upholding your

opposition on goals and timetables?
Mr. Wnixtz. Yes. There is another agency, which is not repre-

sented here today, which is the Federal Trade Commission. They
were another agency which has failed to provide goals and timeta-
bles as requested by EEOC.

Now, unlike the three of our agencies, the FTC has had a long-
time employment discrimination suit pending against it by career
attorneys. In the context of the ongoing litigationand that suit
has been in Federal District Court in the District of Columbia for
several yearsthe FTC told the Federal District judge that they
were not going to provide goals and timetables and the judge said
he didn't have any problem with that, even though they are under
order to pursue other affirmative action remedies.

Mr. HAWKINS. Would you cite the case itself?
Mr. Mum. Yes. It is Bachman versus Pertschuk.
Mr. HAWKINS. All right. We will let you get away with that this

morning. I would doubt seriously if that decision said what you
said.

However, do you deny that the law as interpreted in Weber,
Briggs and hdlilove, anti the host of other casesI cite three, at
leastmakes it very plain and clear that numerical goals and
timetables are legitimate and are permissible? We're not talking
about the conditions under which they did hold it was permissible,
and can you cite any source tha supports the position which seems
to be that there is a difference between what the law says and
what your principles dictate you do.

Now, if we can prove to you that the law says what we think it
says, and it differs from your principle, which would you uphold,
the law or your principles?

Mr. WILLKIE. I think any Federal official who is sworn to uphold
the law has to uphold all laws, whether he agrees or disagrees.

Mr. HAWKINS. Then let me ask the gentleman representing the
national endowment, who seems to state in a very beautiful way
his principle about a colorblind society. If you found that your ptin-
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ciple was in conflict with the law, would you pursue your principle
or would you uphold the law? Which woula you do?

Mr. AGRESTO. Let me begir with a question that you and Mr.
Willkie were talking about and then come to that.

Mr. HAWKINS. No, answer mine.
Mr. AGRESTO. All right, I will answer your question first, then.
If I were told that I must, PP the head of an agency, supply goals

and timetables as a matter of law, I would resign my position as
the head of that agency, for I would not put myself in a position of
discriminating on the basis of race and sex.

Mr. HAWKINS. All right. You have been forthright and I appreci-
ate it. I understand where you're coming from.

I have no further questions, Mr. Chairman.
Mr. MAirrnm. Thank you, Mr. Hawkins.
Mr. Williams.
Mr. WILLIAMS. Thank you, Mr. Chairman.
Mr. Willkie, in expressing, to use Mr. Hawkins' term, your per-

sonal views, and apparently those of Secretary Bennett, you refer
in your testimony to quotas, goals, and timetables as contradictory,
contravening our Nation's deepest principles, and morally wrong.
And then, in apparent reference to the law, you say, "However, we
have not reached a decision regarding the inclusion of goals,
quotas, and timetables in the Department's annual equal employ-
ment opportunity plan."

So while you and Mr. Bennett think they are contradictory and
contravene our N..#ion's deepest principles and are a orally wrong,
you haven't decided whether or not you're going to do it. Why?

Mr. WILLKIE. We don't need to submit that plan until the end of
the year. If we can avoid providing goals and timetables while oth-
erwise being fully consistent with all legal requirements, that is
the position that we will take. However, I think it is the &ere-
tary's view that it is incumbent upon him, as a Cabinet officer, as
the Secretary of a major department, to fully consult with the req-
uisite offices of the Department, to seek its legal advice, the Office
of the General Counsel, and ensure that whatever position he takes
fully comports will all legal requirements.

Mr. WILLIAMS. As an attorney, would you be comfortable if each
Secretary, each member of the Cabinet, devised his or hei own
methods for deciding how our people are to be assured equality of
employment opportunity, or do we need a Federal-wide system of
approaching that serious national effort?

Mr. WILLKIE. We have no problemindeed, we fully support the
oversight role of the Equal Employment Opportunity Commission.
But I think within that context, obviously different departments
and agencies have different programs, different plans, for address-
ing equal employment needs within their respective offices.

Mr. WILLIAMS. We are really talking here not so much, in my
judgment. about a technique that contravenes what our Founding
Fathers intended but rather, a technique that is simply a i aanage-
ment tool. Setting a target for rate of progress is a mtuvtgement
tool. It is long used in this country. Private industry uses it with
regard to equal employment in hiring practices. The Federal Gov-
ernment, at least parts of it represented at this table, and appar-
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ently one other, have decided that it is not a good management
technique.

With what will you replace it?
Mr. WILIXIE. With an effort to ensure that individuals are con-

sidered for employment opportunity based on merit alone.
Mr. WILLIAMS. And would you do that Federal-wide through all

departments and agencies?
Mr. WILIXIE. Philosophically, yes. You know, I am here speaking

on behalf of the Department of Education.
Mr. WILLIAMS. And who will decide who is of merit?
Mr. WIWUE. Any employer.
Mr. WILLIAMS. Will we have a merit standard Federal-wide, gov-

ernmentwide, or will we have one for Secretary Bennett and a dif-
ferent one for Attorney General Meese?

Mr. WILLKIE. Congressman, I think that obviously any Cabinet
secretary, any agency head, any Govi...-nment employer, has to
make his or her own evaluations as to the respective merits of em-
ployees in considering opportunities for promotion or demotion or
whatever employment actions are taken. Obviously, there are all
kinds of constraints and considerations. One has to operate within
the context of all civil service requirements and such. But I would
doubt that any of us dispute the notion that an employer has to
exercise a certain latitude of discretion in evaluating the merit of
employees in making employment decisions.

Mr. WI mums. On the face of it, I prefer your system. I prefer
hiring people on merit and, were I a secretary, would prefer to do
it that way. However, in this land we have found that law should
substitute for personal opinion when it comes to matters as impor-
tant as not excluding huge portions of the American population
from equality of niring. So we have substituted for our own person-
al judgments with regard to merit the law. You want to reverse
that.

Mr. WILLKIE. No, I do not. We fully eupport all applicable civil
rights laws. Our position was basedas the general counsel of the
National Endowment for the Humanities, I would not have advised
the chairman of that agency, Mr. Bennett, that he could take that
position, but were it not for the fact that the Attorney General of
the United States had taken that position based on the 'egal posi-
tion that in seeking those specific goals and timetables EEOC had
exceeded its statutory authority.

Mr. Clarence Thomas, in appearing before Congresswoman Col-
lins' committee, said that he did not think that Mr. Bennett had
been in violation of any law as a consequence.

Mr. AGRESTO. Can I underscore that?
Mr. WILLIAMS. Please.
Mr. Ammer°. Even though we have laid out philosophical posi-

tions, I would not want to leave 3 Iti with the impression that any
of us think we arein fact, I think all of us know we are notin
violation of any law.

When close to 2 years ago the Attorney General William French
Smith issued a statement that this management directive by EEOC
did not have the binding force of law, and that his Department did
not choose to comply with it, he did it on Lie best reading of the
law as he had it. We read that. We examined the law ourselves
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and, in fact, came to the same conclusion, that this management
directive did not have the binding force of law. Other agencies did
the same.

When we appeared as an agency before Congresswoman Collins
just about a year ago, the Director of OMB tes.ified that we're not
in violation of any law that he knew; the Director of EEOC testi-
fied we were not in violation of any law that he knew. Our Nation-
al Counsel and the Justice Department came to the same conclu-
sion.

I would not want to lei ve you with the impression that we think
we are in any way in violation of the law. We have refused to
comply with the management directive, which management direc-
tive we do not think comports with the necessities of the law.

Mr. WILLIAMS. I understand that. And in closingI know mytime is about to expirelet me say that I have not indicated my
belief, I have not indicated a judgment, that you are in violation of
the law. I think you're skirting it. What I believe you want to do is
substitute the subjective opinion of the employer for regulations
which have provided good management techniques with which to
meet the letter of the law. You prefer to substitute the subjective
judgment of the Secretary of Education in hiring people on some-
thing called "merit". I just think that's a substitution that is not in
the best interest of equal employment opportunity.

Mr. AGRESTO. If I can extend your time for a second, we think it
would be far better, we know it is far better, to judge people on the
basis of merit and to hire and select and promote people on the
basis of merit than on the basis of race.

Mr. WILLIAMS. Of course, you do that, too. That has been done.
Mr. AGRESTO. We think, therefore, it has been more than just a

management directive. I mean, we do have philosophical objections,
real objections, to hiring people with race-conscious, gender-con-
scious goals in mind. We will not hire them on that basis. We thinkthat to be repuclant.

Mr. MARTINEZ. The time of the gentleman has expired.
Mr. Hayes.
Mr. HAYES. Thank you, Mr. Chairman. I will be brief and live

within the 5 minutes. Needless to say, I am very bothered about
the positions that haN% been taken by the witnesses here.

I understood you to say that you are supportive of the 1964 Civil
Rights Act. I want to be clear as to what steps you see that one
should take to measure violations of that act and any corrections if
such violations are found, which have been the case. Are
saying, in the absence of the endorsement of a procedure in
goals and timetables to do it, we should depend on the judgment of
all citizens based on their understanding of the need for equality?
How do you measure change? Should we wait on that small trickle
of human kindness to flow through the same veins they have
flowed through over the years to correct the wrongs in the area of
discrimination in employment, which we admit exists, or should we
by chance continue to wait another several hundred years to cor-
rect a situation which right here in this august body of which I'm e
part-435 Members of the House of Representatives, and we only
have 20 who are black, as you well know, Mr. Wallace; we have
none in the Senatein the pressures that are developing, particu-
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larly among the younger generation, who begin to move toward
some equality when it comes to representation.

I only use that as a hypothetical example. I am just bothered Iv
a situation where we represent 12 percent of the population acco:d-
ing to census figures, where roughly 53 percent of this country are
women, and yet we only have 23 female Members as I think of the
House of Representatives that happen to be women. Should they
use this measurement of numbers in order to push for change, or
do we have to wait on the understanding of largely white males to
bring about this change?

These are the things that bother me in terms of moving in the
direction of effectuating changes. You don't want to use goals or
timetables.

Mr. WALLACE. Representative Hayes, may I reply?
hi terms of the dismay that you express with regard to certain

situations that may exist in various components of tais country, I
could not disagree with you at all. Congress, in its wisdom, we be-
lieve, I believe, has acted particularly in the area that we're talk-
ing about today of Federal sector civil service employment. Con-
gress, also, on the other hand, in its wisdom, exempted the Con-
gress from all of the civil rights laws.

But in passing the Civil Service Reform Act, specifically section
310, in 1978, Congress established a minority recruitment program.
In that program, the law directs in the pertinent part that execu-
tive agencies sliall conduct a continuing program of recruitment of
members of minorities for positions in the agency in a manner de-
signed to eliminate underrepresentaticn of minorities in the van-
ors categories of civil service employment.

r urther, in the Congress' conference report, the conferees stated
that it was their understanding and intention that that section is
solely a recruitment program and not a program which will deter-
mine and govern appointments. Congressman Garcia, the principal
sponsor of that particular provision, stated that it will strengthen
the affirmative action program of the Civil Service by instituting
statutes which enforce a meaningful outreach and recruitment pro-
gram while in no way even implying hiring quotas.

Finally, I would like to state with regard to our reading of the
law, if you look at the other provisions of the Civil Service Reform
Act passed at the same time, that act expressly requires that per-
sonnel decisions be made solely on the basis of merit and there is a
specific prohibition of preferential treatment for the purposes of
improving or ....ijuring the prospect of any particular individual or
category of individuals.

It is within that framework of law that we operate, but it is my
belief that the elimination of the underrepresentation that Con-
gress called for can and is being eliminated specifically in the De-
partment of Justice.

Mr. HAYES. Let me get in one more comment. I've got one
minute left. This is directed to your Department, Mr. Wallace.

According to the draft annual report of the amploymer.t of mi-
norities, women and handicapped individuals in the Federal Gov-
ernment for fiscal year 1983, the Department of Justice ranked 82d
overall out of 70 Federal agencies, 16th for the average grade of
female white collar workers, 45th for average grade of Hispanic
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white collar workers, 33d for percentage of females in the profes-
sional work force, and 44th in the percentage of minorities in the
professional work force.

How do you explain these dismal figures when the Department
of Justice is the lead law enforcement agency of the United States
Government? How do you explain these numbers?

Mr. WALLACE. As I indicated in my prepared statement that was
submitted for the record, there are improvements that the Depart-
ment of Justice can and should make. What I would also like to
add are the statistics for the record to date that were in the August
report of the Snbcommittee, which indicates that when you take
the total minority employees at Justice and comparing it to the
overall Government, we were at 29.5 percent in that same year,
and the Government was at 23 percent.

If you take the grades 16 through 18 and the Senior Executive
Service, the highest level of the civil service, the Governrient was
at 13 percent !And Justice was at 15 percent. If you take the next
highest level, the Government was at 10 percent, Justice vas at 13
percent. If you take the next level down, the Governmen. was at
17.5 percent, Justice was at 23.5 percent. You take the next level
down, the Liroverrunent as a whole was at 29 percent, Justice was at
36 percent. If you take the next level down, the Government as a
whole was at 35.5 percent, and Justice was at 50 percent.

I indicate those statistics as at that point in time Justice had
come farther than it had at any prior point, and after we get thenext year's data in, it is our preliminary expectation that further
progress will be made and we will continue our efforts to keep that
progress going forward.

Mr. HAYES. You're saying we have come this far, up until this
moment, and we don't want to go backward; we want to continue
to move forward.

Mr. WALLACE. Yes, Sir.
Mr. HAYES. CK. Thank you. No funher questions.
Mr. MARTINEZ. Thank you, Mr. Hayes.
I would like to thank the witnesses of appearing before us.
In closing, gentlemen, I would like to sayand especially to Mr.

Wallaceeverything you have said and done and indicated todayindicates that you are very conscious of percentages and numbers
and how fast those percentages and numbers grow to reflect a posi-
tive action, which indicates, in my own opinion, that you have set
timetables and goals, whether you accept them or admit them.

More than that, in every day, in every one of our lias, all of you,
and me, too, we do set timetables and goals in everything we do,
even in Government. We are given 2 years in which we promise
our constituents to do a certain thing, and then we set out to try to
accomplish that within that 2 years iv that they may give us an-
other two years. So like all of you in your jobs, in your personal
lives, you have set timetables and goals, "nd there is nothing
wrong with that. Somehow you've got to get o er that.

I thank you again for appearing before us.
Mr. AGRESTO. Thank you, sir.
Mr. WILLKIF.. Thank yogi, air.
Mr. MARTINEZ. Our next panel tznaists of the Honorable Arthur

Flemming, chairman of the Citizens' Commission on Civil Rights,
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and Rick Seymour, Lawyers' Committee for Civil Rights Under
Law. Gentlemen, would you please come forward.

The chair would like to again announce that all prepared state-
ments will be entered into the record in their entirety, and the wit-
nesses need only summarize their statements.

Dr. Flemming, inadvertently you were told you were restricted to
5 minutes. That is not so. Under the House committee rules, the
Members of the Committee are restricted to 5 minutes in their
questioning. As you ha--3 noticed, we don't always adhere to that.
So you are free to take the time you need.

STATEMENT OF ARTHUR S. FLEMMING, CHAIRMAN, CITIZENS'
COMMISSION ON CIVIL RICTHTS; AND RICHARD T. SEYMOUR, DI-
RECTOR, EMPLOYMENT DISCRIMINATION PROJECT, LAWYERS'
COMMITTEE FOR CIVIL RIGHTS UNDER LAW, A PANEL

Dr. FLEMMING. I will make my comments brief, Mr. Chairman.
I appreciate very much the opportunity of appearing before you

on this matter. I have noted with interest that on July 25, a year
ago, that I appeared before another subcommittee dealing with this
same issue and I listened to some of the same witnesses at that
time preceding me.

As I understood the letter that you wrote me, at least one of the
purposes of this hearing is to consider H.R. 781, introduced by Rep-
resentative Collins. I do appreciate the opportunity of appearing in
connection with your consideration of this bill, as well as your con-
sideration of some oversight matters.

I feel that the civil rights community is indebted to you because
of your willingness to come to gr.:is with one of the most important
issues confronting our Nation in this area. The Congress has un-
equivocally, it seems to me, made the Equal Employment Opportu-
nity Commission responsible for providing the Federal agenues
with rules, regulations, and instructions for the development of af-
firmative action plans in the area of equal employment, plans de-
signed to correct the underrepresentation which has been defined
in the statute.

This responsibility has been spelled out in amendments to title
VII of the Civil Rights Act of 1964 and in the Civil Ser trice Reform
Act. In addition, the Congress has stated that the heads of depart
ments, agencies or other units shall comply with these rules, regu-
lations and order:

The question ha., raised, Mr. Chairman, by you and your
colleagues, as to whe' the refusal on the part of the Department
of Justice, the EndowL. ,nt for the Humanities, and the possible re-
fusal on the part of the Department of Education to comply with
the regulation of the Equal Employment Opportunity Commission
relative to goals and timetables, is a violation of law.

I have had the opportunity And the privilege of serving in a
number of positions in the executive branch over the years. As a
result, I have come to respect and value our system of checks and
balances. It seems to me that in this instance the Congress has
ken very clear in placing very definite responsibilities on the
Equal Employment Opportunity Commission. It has also been very
clear in saying that the departments and agencies of the Govern-
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ment, all of them, no exceptions, shall comply with those rules and
regulations.

I recognize that the Attorney General of the United States well
over a year ago refused to comply with one of the regulations of
the Equal Employment Opportunity Commission, saying that in his
judgment they had exceeded their authority. The Congress did not
grant to the Attorney General, or to anyone else, the authority to
overrule the Equal Employment Opportunity Commission. If the
head of a department or agency concludes that the Equal Employ-
ment Opportunity Commission has exceeded its authority, it can
come to the Congress and ask for relief. It could attempt to go into
the courts and ask for relief. But it can't get relief from the Attor-
ney General of the United States. He doesn't have authority to
overrule the Equal Employment Opportunity Commission. So, in
my judgment, if any head of a department or agency says "I will
not comply with that regulation because of my personal views", the
head of that department or agency is putting his or her personal
views above the law of the land. The heaa of that department or
agency is violating her or his oath of office. The head of that
department or agency is in violation of the law.

I believe that should be very clearly spelled out if we're going to
continue to function effectively under our system of government.
As a former Cabinet officer, I could not conceive of being confront-
ed with a rule or regulation issued by the Civil Service Commission
or the Equal Employment Opportunity Commission and say I'm
not going to comply with it because I don't agree with it, as a
matter of principle or for any other reason. It would be up to me to
comply with it until such time as it was changed.

I believe that Congress has decided that it wants Federal agen-
cies functioning in their capacities as employers to include the
opening up of opportunities for minorities and women as one of
their management objectives. It is decided that it wants them to de-
velop action programs that will correct the underrepresentation
that is the direct result of institutional discrimination as it has
been practiced over the years.

The Equal Employment Opportunity Commission, in developing
instructions for these action programs, has called for, among other
things, goals and timetables, a tool of administration which is used
time and again by administrators in order to measure progress or
lack of progress in attaining management objectives.

The Citizens' Commission on Civil Rights, which I chair, issued
an in-depth report in June of 1984 entitled "Affirmative Action to
Open the Doors of Job Opportunitya Policy of Compassion and
Fairness That Has Worked."

In light of your dialog, Mr. Chairman, with the preceding wit-
nesses, I would like to just call attention to one portion of this
report. It has to do with the use of goals and timetables as a man-
agement tool.

In developing this report, eight members of the Commission met
in 1983 in an all-day session with representatives of four major cor-
porations drawn from diverse segments of American business: The
Equitable Life Assurance Society, represented b5 its recently re-
tired chairman and chief executive officer, Cloy Ecklund; the Hew-
lett-Packard Co., represented by Harry Portwood, the company's
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manager for staffing and affirmative action; the Kaiser Foundation
Health Plan, represented by Robert Ericson, its senior vice presi-
dent for legal and government relations; and the Control Data
Corp., represented by Sam Robinson, the corporation's general
manager for staffing and equal opportunity planning.

We set forth the reeults of that consultation and had this to say
as one part of this chapter:

The other set of affirmative action measures consists of applying management
techniques that Pre standard in other areas to the objective of ircreasing the em-
ployment of min ty, female, and handicapped persons, and of advancing them to
higher levels of responsibility and authority. An initial step is establishing numeri-
cal goals as is done in the areas of sales, production, budgeting, and other corporate
activities. All of the corporate representatives saw the establishment of goals and
timetables as an important part of their affirmative action programs. Control Data
establishes goals and timetables even when there is no underutilization by Govern-
ment standards. It's representative, Mr. Robinson, said the company could not possi-
bly have mac' progress it has achieved without setting goals for itself. Equita-
ble, represent by Mr. Ecklund, their former chief executive officer, considers nu-
merical goals as a necessary benchmark against which to tr ure progress in
achieving the compan_ 'a employment objective.

That is the experience of private industry in this particular area.
Just prior to the issuance of our report the Supreme Court re-

leased its decision in the Memphis Fire Department v. Stotts case.
Some who have opposed the use of goals and timetables, including
the Department of Justice, as a part of affirmative action plane
have concluded that this decision has seriously undermined the
legal foundation for affirmative action plans which have been de-
veloped by both public and private administrators.

I would like, therefore, to share with you the following views of
our Commission on this particular development. I will, in the inter-
est of time, skip a part of that quotation, Mr. Chairman, bu, just
ask that it be included in the record, and then just come over to
our conclusion.

The Supreme Court's decisions in the Bakke, Weber and Fulltloue cases strongly
indicate that race-conscious remedies, including goals and ratios, are a lawful means
for dealing with the effects of prior discrimination. Contrary to the position taken
by the Justice Department, the Court's decision in the Memphis Firefighters case is
confined to protecting white workers who have seniority from being laid off, and
does not thi ow prior decisions or race-conscious remedies in hiring or promotion
into doubt

The Citizens' Commission devotes a chapter of its report to iden-
tifying some of the results that have been achieved as a result of
the development and implementation of affirmative action plans in
the field of employment. As I have already indicated, it is based in
part on the consultation that we had with the representatives from
industry.

After summarizing ur discussions, we conclude:
Thus, at least at the level of top management, each of the companies sees affirma-

tive action as good business. They also see it as a part of "good corporate citizen-
ship," both with regard to the communities where they operate and with regard to
the Nation at large

Based on all of the evidence relative to experience with affirma-
tive action, we included the follcving in our list o, ndings:

Affirmative action remedies have leo to signifizant improvements in occupational
status of minorities and women. Gsirs have occ.:red in the professions, in manage-
rial position {, in manufacturing and truckinf in police and fire departments, and
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other public service positions. These gains are linked specifically to enforcement of
the goals and timetable requirements of the contract compliance program and to
court orders and consent decrees for ratio hiring.

That is why I believe the Congress has made an outstanding con-
tributioai to helping the Nation achieve the goal of equal opportuni-
ty in employment by placing on the Equal Employment Opportuni-
ty Commission specific responsibilities in dealing with the Federal
Government, functioning in its capacity as an employer, and by re-
quiring agency heads to comply with EEOC directives.

I favor strengthening the authority of the Equal Employment
Opportunity Commission to enforce the nondiscrimination policies
in Federal employment which are now the li,nr of the land. H.R.
781, as introduced by Representative Collins, if enacted into law,
would help to make it possible for the Federal Government to
become a model employer in the area of equal employment. The
Procedural requirements set forth in the bill are consistent with
the concept of due process. The sanctions of the bill are addressed
to those officials of the Federal Government who decide to violate
their oath of office by turning their backs on the laws passed by
the Congress and the rules, regulations and instructions issued
under the law. The inclusion in the bill of a provision for the inclu-
sion of numerical employment goals in affirmative action plans
would constitute a reaffirmation by the Congress of the steps that
must be taken if the rhetoric of equal employment is to be translat-
ed into action.

Thank you very much, Mr. Chairman.
[The prepared statement of Arthur S. Flemming follows:]

PREPARED STATEMENT OF ARTHUR S. FLEMMING, CHAIRMAN, CITIZENS' COMMISSION
ON CIVIL RIGHTS

I. INTRODUCTION

A I appreciate the opportunity of appearing before the members of this commit-
tee in connection with your consideration of H.R. 781

B The civil rights community is indebted to you because of your willingness to
come to grips with one of the most important issues confronting our nation in this
area

U. BODY

A. The Congress has unequivocally made the Equal Employment Opportunity
Commission responsible for providing the Federal agencies with rules regulations
and instructions for the development of affirmative action plans in the area of equal
employmentplans designed to correct the "underrepresentation" which has been
defined in the statute.

1 This responsibility has been spelled out in amendments to Title VII of the Civil
Rights Act of 1964 ar.d in the Civil Service Reform Act.

2. In addition the Congress has stated that the heads of departments, agencies, or
other units shall comply with these rules, regulations and orders.

B. In other words, Congress has decided that it wants Federal agencies, fu.Action-
ing in their capacities as employers, to include the opening up of opportunities for
minorities and women as one of their management objectives.

1 It has decided that it wants them to develop action programs that will correct
the "underrepresentation" that is the direct result of institutional discrimination as
it has been practiced over the years.

2. The EEOC in developing instructions for these action programs has called for,
among other things, goals and timetablesa tool of administration which is used
time and again by administrators in order to measure progress or lack of progress
in attaining management objectives.
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C. The Citizens' Commission on Civil Rights, which I chair, issued an in-depth
report entitled "Affirmative Action to Open the Ducrs of Joe Opportunitya Policy
of Compassion and Fairness That Has Worked."

1. Just prior to the issuance of our report the Supreme Crairt released its decision
'n the Memphis Fire Department v. Stotts case.

a. Some who have opposed the use of goals and timetables as a part of affirmative
action plans have concluded tluA this decision has seriously undermined the legal
foundation for affirmative action plans whi 41 have been developed by both public
and private administraftrz.

b. I would like, therefore, to share with ,ou the following views of our Commis-
sion on this developmert:

"Justice Byron White, bpeaking ,ar a 6-3 majority, said that
"Title VII precludes a distiict court from displacing a non-minority employee with

seniority under the contractually established seniority system absent either a find-
ing that the seniority system was adopted with dilecriminato.y intent o, a determi-
nation that such a remedy was ne vagary to make whole a proven victim of discrimi-
nation . . .

"Justice White noted the special deference that Congress had accorded to hoes
fide senority system in Title VII, adding that even a person who is adversely affect-
ed by discriminatirai 'is not automatically entitled to have a non-minority employee
iaid nff to make room for him.' He also be ea the decision on Section 706(8) of Title
VII, which states that a ,:curt may not order the reinstatement of an inddual as
an employee if he was discharged for a rea "n other than discrimination f'., this
case less seniority). His cpmion apecifically left open the questir .hett.37 the
city of Memphis could voll,ntarily have modified its seniority 7, "1 to a.airre the
retention of minorities Aurhig a layoff. Justice Blackmun, thou6 sagraean., with
the majority, viewed we ruling as limited, keying that the majority opinion 'is astatement that e ace *melons relief ordered in these cases was broader than
neccseary, not that race-ct esious relief is never appropriate under Title VII.'

'The upreme Court's decisions in the Bakke, Weber, and Fulliloue cases strongly
indicate that race-conscious remedies including goals and ratios, are a lawful means
for dealing with the effects of prior discrimination. Contrary to the positioa taken
by the :e Department, the Court* decision in the Memphis Firefighters case is
con:a protecting white workers who have seniority from being laid off, anddoe, r throw prior decisions or rac.!conscious remedies in hiring or prop .
into c.oubt."

2. The Citizens' Commission devotes a chapter of its report to identifying some of
the results that have been achieved as a result of the development and implementa-
tion of affira ative action plans in the tiM of employment.

a. The chat: ter is based in part on an all-day meeting wit* .epresentatives of four
.najor corporat:ons, namely, Equitable Life Assurance Society, Hewlett-Packard
Company, Kaiser Foundation Health Plan, and the Control Data Corporation.

b. After summarizing our discutliens we cvnclude: 'Thus, at least at the level of
top management, each of the c' mpanies seen affirmative action 14, good busk tes.
They also see it as part of 'good corporate citizenship' both with r-gard to the com-
munities where they operate and with regard to the nation at large."

3. Based on all the evidence in this chapter we included the following in our list
of findings: "Aff.vmative action remedies haN e led to sign .ficant improvements in
occupational sta.ua of minorities and women Gains have occurred in the profes-
sions, in managerial positions, in manufacturing and trucking, in police and fire de-
partments and other ni blic service positions These gains are linked specifically to
enforcement of the gOals and timetab::. ..lquirements of the contract ?ompiiance
progr...m and to court orders and consent decrees for ratio hiring."

4. That is why I believe the Congress has made en outstanding contribution
helping the nation achieve the goal of equal opportunity in employment by .placing
on the Equal .amployment Opportunity Commission specifi" .espousibilities in deal-
ing with the Federal Government, functioning in its capacity as an employer, and
by requiring agency heads to comply with EEOC directives.

D. I favor strengthening the authority of the Equal Employm at Opportunity
Commission to enforce the nondiscrimination policies in Federal employment which
are now the 1 of the land.

1. H.R. 781, as introduced by Repreeentative Collins, if enacted into law would
help to make it poasible for the Federal Government to become a model employes in
the area of equal ....nploymeut.

2. The procedural requirements set forth in the bill are consistent with the con-
cept of due process.
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3. The sanctions in the bill are addressed to those officials of the Federal Govern-
ment who decide to violate their oath of office by turning their backs on the laws
passed by the Congress and the rules, regulations and instructions issued under the
laws.

4. The inclusion in the bill of a prevision for the inclusion of numerical employ-
ment goals in affirmative action plans would constitute a reaffirmation by the Con-
gress of the steps that must be taken if the rehetoric of equal employment is to be
translated into action.

Mr. MARTINEZ. Thank you, Mr. Flemming.
Mr. Seymour.
Mr. SEYMOUR. Thank you, Mr. Chairman. My name is Richard

Seymoar and I am testifying today on behalf of the Lawyers' Com-
mittee for Civil Rights Under Law. In addition to the prepared re-
marks, s, me parts of which I would like to highlight in the testi-
mony, I have a number of specific responses to offer to what the
administration witnesses had to say this morning. So there will be
a part A and a part B to the testimony.

First, it seems tc us that there can be little debate over the
meaning of the statutory terms that agencies are required to devel-
op affirmative action plans in section 717(b) in title *VII. The specif-
ic language that became that section originated in the Senate. It
was offered as an amendment to the bill in committee by Senator
Cranston. The committee report described the language as requir-
ing plans with full consideration of particular problems and em-
ployment opportunity needs of individual minority group popula-
tions within each geographic areain short, an underutilization
analysis. Then the committee report said that something is to be
done with this information. It is not simply to be an academic data
base locked off in an ivory tower.

The committee expects the Commission, said the committee
report, to require that agency plans include ,3pecific regional plans
for large Federal regional installations and other regional offices
with particularly deficient records of prc.-ress in equal employment
opportunity, so you have to match the underutilization analysis to
what has to be do-.Le to correct the deficiency.

goes on to se:7 that this data must be obtained and compari-
sons mace on a semiannual basis so there can be an effective eval-
uation and that the appropriate allocation in personnel and re
so. -s for each agency have to be reviewed by the Commission in
ors r to make sure they are carrying out this directive.

Now. on the floor of the Senate, Senator Cranston gave a further
explanation. He described everything that would be accomplished
by his amendment, extending title VII to the Federal sector. The
first thing he mentioned and the second thing he mentioned was
the importance of tnese affirmative action plans. The first goals of
the legislation was to put the Congress on record in falr of aaxi-
mum affirmative action to provide Federal jobs and real advance-
ment opportunities for minority groups in Federal service."

The second goal was to specifically charge the Civil Service Com-
mission with the responsibility tc require all agencies to comply
with the directive. He added that that would require that Federal
agencies "make a special effort to employ and promote qualified
-ninority persons according to their relative proportions in the pop-
ulation of the area surrounding agency field offices." If that is not
g als and timetab' es, I do not know what it is.
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Now, the importance of affirmative action plans is well ilia._ zat-
ed by the private sector, where major national companies have for
years had affirmative action plans, with underutilization analyses
and goals and timetables developed under the guidance of the
Office of Federal Contract Compliance Programs. They find these
programs not just simply good to have, not simply useful to have,
but according to their chief executive officers in testimony that or
ganization resources counsellors put forward, essential to have.

The reasoning is the same as that which applies to the Federal
Government. Any large employer has facilities scattered across the
country. It is simply not possible to keep day-to-day tabs on every
single personnel action, to make sure there are not etereotype deci-
sions tending to exclude women and members of minority groups,
or to make sure that actual bigotry does not affect personnel deci-
sions, or to make sure that there are not objective practices with
the unintentional effect of excluding women and minorities.

Here we come face to face with one of the major reasons for ob-
jective requirements; that is, that any large employer, the Federal
Government included, gets many more applications than there are
vacancies. The tendency of any personnel officer is to try to find
some way to cut down the applications to a manageable number, so
iirtead of 1,000 people to be considered for 50 vacancies, you only
have to interview 50. It Is the life of the personnel officer
much more reasonable if he only has to interview 50 people.

The problem ttat affirmative action plans are directed toward is
low do you make sure that the way you make the cut and, after
the cut is made, the way you make the actual hiring decisions, does
not exclude women and members of minority groups. The view of
major private employers in this country is you have to have affirm
ative action plans, underutilization analyses, goals and timetables,
to give management the tools to make sure th't there is no exclu-
sionary effect.

Now, if Federal agencies have no difficulties with equal employ-
ment opportunity, one would expect that they would never have
any findings of liability entered against them, that the agencies
would never have to enter into expensive settlements or have
large-scale awards of back pay entered against them because of
past discrimination.

What I have done is select from my own r emory, not with the
results of any Lexis search, a variety of cases I made a number of
calls around to make sure my recollectic7 was correctall of
which involved awards of more than $1 million in pay and other
monetary relief to victims of discrimination, all of them occurring

the 1980's. There are many other cases that I do not have
personal knowledge about. This list of cases does not include Feder-
al agencies that have had to spend millions of dollars to correct
their system, to come up with new selection devices and that sort
of thing.

In Thompson v. Sawyer, a sex discrimination case against the
Government Printing Office, approximately $12 million in backpay
and other benefits has already been paid out. On page 10 of the
prepared statement there is a breakdown. Title VII backpay
awards have amounted to $5 million to date; Equal Pay Act
awardE $4 million; backpay pension adjustments correcting the ef-
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fects of past discrimination, roughly $1 million; front pay, until va-
nancies open up so that the women discriminated against can fill
the positions they would have had in the absence of discrimination,
is running at about $500,000 per year; ongoing pension adjustments
are running from $100,000 to $200,000 per year. All told, more than
$12 million has already been paid out.

If the Government Printing Office had had the same kinds of af-
firmative action plans, underutilization analyses, and goals and
timetables used by major private employers, and had paid atten-
tion to the results, that harm to victims of discrimination would
never have occurred and the expense to the taxpayers would never
have occurred.

In Miller v. Sta 's, a case against the General Arcounting Office,
in 1982 the Government agreed to a settlement in v oeiing $4.2 mil-
lion in backpay and liquidated frontpay. Again, a reasonable af-
firmative action plan would have corrected that problem long ago.

In Chewning v. Edwards, a sex discrimination case against a
former unit of the Department of Energy, the Government paid
$2,220,000 to the class of professional womenaccountants, law-
yers, engineers, physicists, who had been discriminated against.

In Withers v. Harris, a Texas case, race and sex discrimination
involving region VI of the Department of Health and Human Serv-
ices, the Government agreed in 1980 to establish e back pay fund of
%3,500,000.

In Howard v. McLucas, involving Robbins Air Force Base in
Macon, GA, the Government agreed last year to pay $3,750,000 in
backpay to the black victims of discrimination.

In Chisholm v. U.S. Postal Service, there have been a series of
settlements, the original one involving $1.7 million in backpay for
particularly blatant problems with racial discrimination, including
supervisors who openly declared that they would never allow
blacks to work in first-line supervisory positions. The subsequent
settlements total up to some hundreds of thousands of additional
dollars, and ongoing frontpay is going to make this again a very
expensive case to the Government.

We have been consulted with respect to a casewe cannot iden-
tify it fm ther because of confidentiality requirements- -but the fin-
ishing touches are b :ng put on the settlement right now and that
will involve some mii.lons of dollars in backpay with ongoing front-
pay obligations on the part of the Government.

Each of those cases involves the needless incurring of liability,
because the Government did not have reasonable affirmative
action plans, the same kind as used by American business, involv-
ing underutilization analyses and the setting e goals and timeta-
bles.

The harm in those cases is only partly redressed by those mone-
tary awards, as large as they may seem. In the Federal sector,
backpay awards do not include prejudgment interest; they do not
include any adjustment for inflation. So there is a major difference
between the monetary relief one gets in the private sector under
title VII and what one gets in the Federal sector. There are no
awards of compensatory or punitive damages in th.: Federal sector,
as there can be in the private sector under 42 U.S.C. Section 1981.
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Now, we have some specific suggestions for amendments to H.R.
781. I was glad to see that Representative Collins he incorpc:ated
the most impori.ant of them. L, is one thing to provide that the
EEOC may seek relief, but as with any civil rig hts bill with teeth
in it, the question always becomes wno will "chew." The impor-
tance of a private right of action is that one is not left to the one-
times fickle enforcement urges of a Federal agency order to see
that occur. However, we suggest that if this legislation is to w-irk,
there have to be greater incentives to private plaint's to sue.

Let me give an example. There is a certain amount of attorneys
fees, costs and expenses, that would be involved in any employee or
applicant going to court to force an agency to develop an affirma-
tive action plan. By its nature, that plea need not benefit personal-
ly the person who brought the lawsuit. They may be entitled to an
award of fees if they are successful, but that's it.

What we suggest is there be an additional provision in the legis-
lation such that, if there is an enforcement actionthis is a count
in the enforcement actionthe judge finds that there has been dis-
crimi ation and orders relief, and also makes the further finding
thet had the agency had an adequate affirmative action plan and
paid attention to it, this relief would not have been incurred, that
the plaintiffs in the case be entitled to get at least prejudgment in-
terest, perhaps a greater measure of backpay, like a trebling of
backpay, as Chairman Thomas suggested a month ago in hearings
before the Subcommittee on Employment and Housing of the
House Government Operations Committee. Those kinds of men-
tives would provide both an incentive for that provision to be en-
forced in private litigation, and an incentive for Federal agencies
to comply with the law.

As to the need for the legislation, we would only point out that
in 1972 Congress decreed that there be these plans. Thirteen years
have now passed. In the absence of further legislation enforcing
that provision, 13 y ars from now this committee may be holding
the same set of hearings and still see no greater progress being
made.

Turning to part B of the testimony, the Justice Department said
in its prepared statement this momin on page 4 that section 703(j)
of title VII, 42 U.S.C. section 2000e-2(j), bars the setting of goals
and timetables in Federal employment. Section 703(j) says that no
employer shall be req..iired to grant preferential treatment to any
one in order to conform to the local labor force.

The Supreme Court addressed that particular arguer -mt squarely
in International Brotherhood of Teamsters v. United States, 431
U.S. 324, a 1977 decision. It rejected that argument unanimously. It
held that that la' iguage is no bar to gauging an employer's actual
performance in the personnel field by the local labor force and
drawing an inference in discrimination if there is a sharp deficien-
cy in the employment of minorities or women That is exactly what
we're talking about here today with underutilizatioa analyses and
setting oals and timetables.

Justiceustice Department witness mentioned the case against the
Federal Trade Commission, Bachman v. Pertschuh. The Lawyers'
Coramitt.se, through its Washington office, was involved in the
prosecution of that case. The agency was -.rider court-imposed goals

183



180

and timetables contained in a settlement, a consent decree, from
1978 until approximately 1984. During those 6 years, the agency
substantially met the goals and timetables and, for that reason,
they were lifted. However, the court required the agency to contin-
ue undergoing self-evaluation, to be regularly meeting with counsel
for plaintiffs in the case, and made clear that the court waF, there
to review the agency's continuing progress.

The witness samply may not have known of those particular
facts, but it would be terribly incorrect tt, !raw any inference that
the judge in that case found that there was no need to comply with
goals and timetables because the judge had his own set of goals and
timetables and was doing a far more effective ongoing evaluation
than the EEOC could possibly do.

The Department of Justice's testimony and the testimony of the
other witnesses this afternoon seemed very high-sounding in terms
of the unwillingness of these officials to discriminate. UnfoItunate-
ly, when you fail to take corrective action, when you fail to pay at-
tention to what is being done, you allow lower level officials to dis-
criminate.

I have some particular examples to offer to you from the Depart-
ment of Justice. I would ask the ..-ommittee's permission to holy the
record open so that within a week to 10 days I can submit a writ-
ten statement detailing these instances further.

But my information is tat some years ago the Department of
Justice was forced to make its own administrative finding of class-
wide discrimination against women who were lawyers in the Anti-
trust Division and had to order its own remedy because of that dis-
crimination.

There was a class-wide proceeding against the Federal Bureau of
Investigation with respect to discrimination in the hiring of female
special agents, and the techniques of harrassment designed to wash
them out as fast as possible once some of them had been hired.
That was successful in the administrative process and a remedy
had to be provided for that.

The Drug Enforcement Administration, which is another compo-
nent of the Department of Justice, has recently been held by the
Federal courts to have engaged in class-wide, nationwide discrimi-
nation against black agents. The case is Seeger v. Smith. The D.C.
Circuit decision upholding the findings of liability was handed
down last year. It appears at 738 F.2d, '249. The findings of dis-
crimination that were made by the cot: t included discrimination
against blacks in salaries and promotions, in initial grade assign-
ments, in work assignments, in supervisory evalua' ions, and in the
imposition of discipline. Not only was there intcn' tonal eiscrimina-
tion found by the court, there also was discrimination in the use of
unnecessary criteria that tended to exclude blacks from a better
employment situation.

Now, what happened after the trial of that case? The Drug En-
forcement Administration immediately tried to take retaliatory
action against the senior, highest-ranking black plaintiff in the
case, one of the star witnesses at the trial. They tried to demote
him, they tried to transfer him. Another small trial was held on a
motion for preliminary iniuction and Judge Robinoon found the
agency was deliberately trying to harrass this official because of
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his involvement in the lawsuit and granted the preliminary injunc-
tion. That was affirmed by the D.C. circuit, 738 F.2d. 1295, and ear-
lier this year the Supreme Court denied certiorari. This record by
the Justice Department itself furnishes one of the strongest rea-
sons for the Justice Department's adherence to the law and the de-
velopment of reasonable affirmative action plans.

Finally, with respect to goals and timetables in the public sector,
I would like to draw the committee's attention to what happened
earlier this year when the Justice. Department sent out letters to
51 cities, counties and .States across the country, as to which the
Justice Department previously obtained decreessome of them
consent decrees, some litigated after a full trialrequiring them to
obey goals and timetables set by the court. The Justice Department
said "we have our own personal view of Stotts and we want you to
join with us in eliminating this relief against you.'

One would ordinarily think that a defendent, required by a court
order to change its practices and do a variety of things, would leap
at the chance to eliminate the court controls over its behavi-.T.
What happened was the reverse. Out of 51 agencies, there were ini-
tially 3 that decided they would go along with the Justice Depart-
ment.

Mr. MARTINEZ. Allow me to interrupt you at this point. We have
a full committee markup going on right now and in just a short
while they are going to be calling both of us down for that vote. So
I would ask you to summarize. The part you are going into now we
have covered before. We know all about the 52 and the rejection of
all but two of those cities.

Mr. SEYMOUR. That was my final point, sir.
[The prepared statement of Richard Seymour, with attachment,

follows1

PREPARED STATEMENT OF RIC-T4RD T. SEYMOUR, DIRECTOR, EMPLOYMENT
DISCRIMINATION PROJECT OF THE L YERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

A INTRODUCTION

Mr. Chairman and Members of the Subcommittee, we appreciate the opportunity
to provide testimony here today. M you know, the Lawyers' Committee was founded
in 1963, when President Kennedy summoned the leaders of the American Bar to a
meetir at the White House. In response to the widespread denial of civil rights to
blacks in the South, President Kenndy requested the lawyers present at the meeting
to form a new civil rights organization which would provide legal representation to
the victims of such c.scrimination. From 1963 to the present, the Lawyers' Commit-
tee and its local offices in Washington, Philadelphia, Boston, Chicago, Jackson
Denver, Los Angeles and San Francisco have represented the interests of minorities
and of women in thousands of lawsuits. Many of the nation's leading law firms have
joined with us in providing such representation.

The subject of today's hearings is of particular interel to the LT vyers' Commit-
tee. On July 25, 1984, William H. Brown III testified on behalf of the Lawyers' Com-
mittee at hearings held by the Subcommittee on Government Activities and Trans-
portation of the House Committee on Government Operation Mr. Brown, as I am
sure you are aware, is a former Chairman of the Equal Employment Opportnnity
Corn m;ssion during the Nixon Administration, and is currently a partner in the
Philadelphia firm of Schnader, Harrison, Segal & Lewis, and is a member of tne
Board of Trustees of the Lawyers' Committee. Fin testimony described in detail the
aature of the affirmative-aaion obligations impcsed on Federal agencies by statute,
and my testimony today will not repeat his points. 1 ask the Chairman's permission
to make his testimony in 1984 e part of t:ts hearing record as well.

M-515 0-85--7
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B. THE B . FOR REQUIRING FEDERAL AGENCIES Ti., PREPARE AFFIRMATIVE ACTION
PLANS

Section 717(b) of the Civil Rights Act of 1964, as amended by the Foual Employ-
ment Opportunity Act of 1972,2 requires e'ch Federal agency to prepare national
and regional equal employment opportunity plans in order to "maintain an affix 'na-
tive program of equal employment opportunity for all such employees and appli-
cants for employments We suggest that this language requires each Federal agency
to develop the kinds of affirmative action plans used by An erican business, com-
plete with analyses of underutilization and the development of reasonable goals and
timetables were significant underutilization has been found.

There car. be little question over the meaning of the statutory terms, because
thei- history is clear. Sec. 717 originated in the Senate version of the 1972 amend-
ments to Title VII, and the Senate Committee Report gave several "legislative direc-
tions" specifying the manner in wh.zh the statutory command should be carried
out. For example, the Report stated that the plans to be reviewed by the Commis-
sion' were to ILY"

Developed with full 'onsideration of particular problems and e.nployment
opportunity needs of individual minority group populations within each
geogrpahic area.

The Committee Report continued with a directive as to analyses of underutiliza-
tion of minorities: 6

Mhe Committee expects the Commission to require that agency
plans include specific regional plans for particularly large Federal regional
installations and other regional offices with particularly deficient re' of
progress in equal employment opportunity... .

The bill requires the Commission to obtain, on at least a semi-annual
basis, minority group employment and such ether data as are necessacy for
effective evaluation by the Commission and the public of each depart-
ment's, agency's or unit's record of equal employment opportunity achieve-
ment . .

The Senate Committee also directed the Commission to:'
. . study and determine the appropriate allocation of personnel and re-

sources committed to carrying out program responsibilities including neces-
sary affirmative action.

In Committee, Senator Cranston had offered the amendment which ultimately
became § 717 of the Act On the floor of the Senate, he later explained what he

Pub L 92-751, 86 Star 103, 111-12
3 Sec 717(b) of the Act, 42 U S C §2000e-16(b), as amended, states in part.
"The Equal Employmert Opportunity Commission shall
"(1) be responsible for the annual review and approval of a national am' regional equal em-

ployment opportunity plan which each department and agency and each eopropriate unit re-
ferred to in subsection (a) of this section shall submit in order to maintain en affirmative pro-
gram of equal employment opportunity for all such employees and applicants for employment;

"(2) be responsible for the review and evaluation of the operation of all agent' equal employ-
ment opportunity programs, periodically obtaining and publishing (on at least a semiannual
basis) progress reports from eac.. such department, agency, or unit;

The head of each such department, agency, or unit shall comply with such n)!es, regulations,
orders, and instructions which shall include a provision that an employee rr applicant fo em-
ployment rhall be notified of any final action taken on any complaint of r1,acrinunation filed by
him 'hereunder The plan submitted by each department, agency, an unit shall include, but
not be limited to

"(1) provision for the establishment of training and educati:i r.og.ams designed to prouide a
maximum opportunity for employees to advance so as to perform at their highest potential; and

"(2) a description of the qualifications in terms of training and expenence relating to equal
employment opportunity for the principal and operating officials of each such department,
agency, or unit responsible for carrying out the equal employment opportunity program and of
the allocation of personnel and reiwurces proposed b" such department, agency, or unit to carry
out its equal employment opportunity program. " "

4 The 1972 amendments gave the responsibility of reviewing such plans to the Civil Service
Commissicn CSC's functions in this area we-e transferred to the EEOC by Reorganization Plan
No One of 1978, 43 Fed Reg 19807 (1978), 7 JS Code Cong. & Admin. News 9799 (1978)

"Senate Committee on Labor and Public Welfare, Report No 92-415 (92nd Cong. lst Sees ), at
15

"Id at 15-16
Id at 17
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thought his amendment would accomplish The first two accomplishments he men-
tioned involved affirmative action:

My Federal Government EEO amendment included in the committee bill
would:

First. Put the Congress on record in favor of maximum affirmative action
under Civil Service Commission direction to provide Federal jobs and real
advancement opportunities for minority groups in Federal service... .

Second. Specifically charge the Civil Service Commission /nth the respon-
sibility to require all agencies to draw up affirmative action plans and see
that they are carried out.

Senator Cranston cortinued, stating: 9
This requires toat Federal agencies make a special effort to employ and

promote qualified minority perons according to their relative proportions in
the population of the area surrounding agency field offices. . . .

At the time of the 197 amendments, of course, Congress was quite familiar with
the types of affirmative action plans required by the Office of Federal Cor.lract
Compliance with respect to government contractors under Executiv. Order 11246.
Indeed, :13 of the 1972 amendmen.s inserted into Title VII a new § 718, which reg-
ulated the denial, suspension, and termination of government contracts by OFCC."

On the face of the matter, it seems clear that the kinds of affirmative action pro-
grams Congress mandated in 1972 were the same kinds of programs already famil-
iar to it through the government contractor programs under Executive Order 11246.
To assert that analyses of underutilization of minorities (including women) and ap-
propriate goals and timetables remedying deficiencice weic not part of the Congres-
sional understanding at the time of the 1972 ittnendments would require a strained
and unlikely reading of the legislative language and history.

C. THE USES OF AFFIRMATIVE ACTION PLANS IN THE PRIVATE SECTOR

One of the major uses of affirmative action plans in the private sector is to identi-
fy potential problem areas, and to correct them, before they result in suostantial
discrimination and th is in exposure of the private employer to substantial back pay
awards. In the nature of things, it is difficult for a major corporation to RI:ow every-
thing which is happening in the personnel operations at each of its often numerous
facilities, scatered across the country. In the same manner, it is sometimes difficult
for a Federal official to know what each unit of his or her agency is doing with re-
spect to personnel operations.

When a corporation prepares an analysis of underutilization, it can pinpoint loca-
tions which are having problems, and can then target those locations for a closer
look. It might be that there is a local personnel policy which tends ti. exclude
women or minorities from consideration for hiring or promotions, but which serves
on important function. It might be that a local personnel manager is matting em-
ployment decisions based on racial or sexual stereotypes. It might be that there is a
perfectly good explanation for the underutilization, but that the employer can
remedy the problem by making an extra, affirmative effort. It might even be that
the nature of the problem is such that nothing can be done about the situation.
Whatever the facts may be in a particular case, the employer is clearly better off for
knowing about the problem and being in a position to take any necessary corrective
steps.

A corporate employer will frequently prepare a set of goals and timetables cover-
ing each of its potential problem ..real, where significant underutilization of women
or minorities has been found. Setting an expected rate of progress, and making
follow-up inquiries if that rate of progress is not achieved, is a management tool
which works as well in the EEO area as it does in other areas of concern to compa-
nies: inventory control, cost reduction programs, productivity, etc.

Lawyers' Committee staff have often spoken to groups of corporate managers with
interests in these areas, and such managers have often stressed to us the impor-
tance of continuing these affirmative actioa approaches, so that they .:an make sure
that local facilities do not step over the line and begin to go back to the "old ways"

° 118 (Jong Rec , Legislative History of the Equal Employment Opportunity Act of 1972, pre-
pared by the Subcommittee on Labor of the Senate Committee on Labor and Public Welfare
(92nd Cong , 2nd Sees., 1972) at 1744

id at 1745
'° 86 Stet 113 The provision is codified at 42 U SC *2000e-17
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of making employment deciiions based on stereotypes and setting up unnecessary
but racially or sexually exclusionary "qualifications' In part, these officials want to
make sure that their companies are complying with the law; in part, they want to
make sure their companies do not build up substantial exposure to fair employment
litigation. From either standpoint, analyse- of underutilization of minorities and
women, and the setting of reasonable goals and timetables where serious underutili-
zation is found, are seen as indispensable management tools.

D. THE NEED FOR AFFIRMATIVE ACTION PLANS IN FEDERAL AGENCIES

Federal agencies, no less than private corporations, need to guard against the
stereotyped decisionmaking, and unnecessary requirements, which tend to exclude
minorities and women from consideration. Indeed, we would suggest that Federal
agencies have greater need for affirmative action plans, because most Federal per-
sonnel officials do not have the ingrained sense of accountability to outside agencies
which many personnel officials outskis the Federal government have had to devel-
op. There is no Office of Federal Contract Compliance Programs looking over the
shoulden of Federal managers; no Justice Department suits are filed against Feder-
al agencies because of EEC violations; the EEOC does not even imvestigate corn-
plainis of discrimination by Federal agency employers, let alone=

agency is reri
suit against

-the agencies. When complaints of discrimination are tiled, the accused
sponsible for investigation itself, attempting to conciliate with itself, and even issu-
ing its own decision in the case against it. The EEOC has only an appellate author-
ity.

Moreov '-" tho track record of private enforcement litigation against the Federal
governmeb. ..ocates that the lawand the taxpayerswould be far better served
by the kind of ongoing monitoring embodied in the use of affirmative-action under-
utilization analyses and reasonable goals and timetables where significant underuti-lization is found:

(a) in Thompson v. Sawyer, 678 F.2d 257 (D.C. Cir., 1982), a sex discrimination
case against the Government Printing Office in which the court found classwidc
violations of Title VII and of the Equal Pay Act, the government has to date
paid out to victims 4n estimated $12 million, broken down as follows:

Approximately
Title VII Back Pay $5,000,000Equal Pay Act Back Pay 4,000,000Back pay pension adjushr.enta ' 1,000,000
Front pay (including third yeaz, which either has been

paid or is about to be paid) 2 1,500,i)00
Ongoing pension zzijurtments 3 300,000 to 600,000

'Back pay is not limited to paycheck wages, but also extend to compensation for loosof benefits arising because of the discrimtnation Thus, an employee whose wages were
artificially lowered because of discrimination will have a lowered pension entitlement
beca Ise of the same discrimination, and the pension benefits must also be adjusted tomake the employee whole

"Front pay" compensates a victim of discrimination who has to wait for another
vacancy before he or she can be hired or promoted into the job originally denied him orher because c, discnrrinatton Urder Title VII, the courts do not allow "bumping" of
incumbent employees to make room for the victims of discrimination

In Thompson, front pay is being oatd periodically by the government at a rate of
approximately $500,000 a year

Ongoing pension adjustments because of past discrimination are costing the govern-
ment an estimated $100,000 to $200,630 a year

When all the relief has been paid, it may well come out tamewhere between
elr million and $20 million. li the GPO had had the kind of affirmative actionplan used by major corporate employers and had been forced to pay attention toit, ii we 5elleve It could have avoided such discri "ination, and the taxpayerswouid have been spared this expense.

(b) In Miller v Sum& (D.D.0 ), a racial discrimination case against the Gener-
al Accounting Office, the government agreed to a settlement in 1982, in which
It paid $4.2 million in back pay and liquidated front pay. Again, a reasonable

" In Thompson, the agency chose to ignore findings by the Civil Service Commission that cer-tain traditionally-female jobs were paid at too low a rate, in comparison with traditionally-malejobs A lawsuit was theo required, to accomplish what should have been accomplielied voluntari-ly Had the agency tal.en timely action to remedy the problem, the plai..tiffs might ne wet havednided to bring suit
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affirmative action plan would have revealed the problem long ago, and would
have forced GAO to takes _,,ctive action.

(c) In Chewning v Edwards, C.A. No. 76-0334 (D D.C.), a sex discrimination
case against a former unit of the Department of Energy, the government con-
ceded to the court that it had no defense to plaintiffs' motion for summary judg-
ment on the issue of discrimination against the class of female professional em-
ployees The government ultimately entered in 1982 into a consent decree pro-
viding for the payment of $2,220,000 in back way. Once again, any reasonable
affirmative-action plan would have revealed the extraordinary patterns of re-
strict= of women on which the prosecution of the case was based, and timely
action would have spared bath he harm to the vict;-ns and the expense to the
taxpayer

(d) In Withers v. Harris, C.A. No. S-77-3-CA (E D.Tex.), a racial and sexual
discrimination case against Region VI of the Department of Health and Human
.9..1-vices, the government agreed in 1980 to establish a back pay fund of
$3,500,000 for blacks and women affected by discrimination. Our comments are
the same with respect to the effect a reasonable affirmative action plan would
have had.

(e) In Howard v. ALLucas, C.A. No. 75-168-MAC (M.D.Ga.), a racial discrimi-
nation case against Robbins AFB in Macon, the government agreed in 1984 to
pay $3,750,000 in back pay to the victims of its discrimination. Again, a good
AAP would h we prevented both the harm to black employees and the exposure
to the government.

(f) In Chisolrr v. U.S. Postal Service, 665 F.2d 482 (4th Cir., 1981), a case in-
volving particularly blatant forms of classwide racial discrimination against
black costal employees in the Charlotte, North Carolina post office, the court of
appeals affirmed the district court's findings of classwide discrimination, and
the government subsequer4 agreed in 1983 to pay $1.7 million in back pay for
some claims. Subsequent settlements of remaining claims have added some hun-
dreds of thousands of dollars (estimated) to the total. Front pay will involve fur-
ther substantial sums. It is precisely in these sorts of situations that underutili-
zation analyses and a reasonable system of goals and timetables are most
useful, in giving higher levels of management the information allowing them to
spot the fact that a bigot is in charge of a facility, and to take corrective action.

(g) In another case which we cannot further identify at this time because of
confidentiality requirements, the finishing touches are being put on a settle-
ment of some millions of dollars, after findings of classwide racial discrimina-
tion have been entered.

Each of the above cases is fairly recent, involving the payment in the 1980's of
sums of the more than a million dollars in each case to victims of the government's
racial and sexual discrimination Nor is the list complete; it includes only cases
which I personally knew to exist prior to the preparation of this testimony and does
not include any additional cases which might be shown by a LEXIS search. It does
not even include the costs of implementing ii inctive /slid, which in so:ne cases is
estimated to run into the millions, or tens of I. illions, of dollars. Nor does it include
cases no.v in the pipeline, in which awards in excess of a million dollars will ulti-
mately be made

The harm done in these cases is only incompletely redressed by the monetary
relief; back pay awards against the Federal government do not even include pre-
judgment interest, which is a standard supplemental remedy in cases gainst all
other employers

E THE NEED FOR PASSAGE OF H R 781

The real tragedy in these cases is that all of the harm partially redressed by these
awards was identifiable at an early stage, could have been corrected at an early
stage, if the agencies involved had just elected to follow the :Yi.v and develop the

ime kinds of affirmative action plans and monitoring efforts which have become
second nature to American business The continuing opposition of 'luny Federal of-
ficials to such a sensible step is difficult to understand i2

12 We understand that the Justice Department's overbroad reading of the Supreme Court's
decision in Firefighters Local Union No 1784 v Stots, 104 S Ct 2576 (1934), may have misled
some of these officials into thinking that the requirements of §717(b1 of the Civil Rights Act of
1964 can safely be ignored Pages 10-29 of the testimony provided by the Lawyers' Committee to
thi, subcommittee on July 16, 1985 discusses that opinion and the Justice Department's mis-

Continued
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We support H.R. 781 and the limited relief that it offers. We suggest, however,
that it is not enough to pass a statute with teeth in it. The question remains wheth-
er anyone will chew. The recent track record of the EEOC, and the policy state-
ments of its Chairman and some of its Commissioners and other officials, suggest
that any new powers conferred on the EEOC will languish for lack of use.

H.R. 781 w' oe far more workable if the minorities and women with a personal
stake in its sucess are given a statutory right to sue to enforce its provisions (with
attorneys' fees awardable in the event of success), so that they, too, can chew.

Similarly, private plaintiffs should be provides' with incentives for enforcing the
obligation to prepare adequate affirmative action plans comparable to those used by
private industry, in the form of relief ping beyond an award of back pay. For exam-
ple, if the court were to fir.,: ooth a violation of an antidiscrimination law and that
the violation could have been identified and corrected through preparation and
review of a pi oper affirmative action plan, the Title WI remedy or Equal Pay Act
ri.inedy should be expanded to include prejudgment interest, a longLperiod of limi-
tations, or a larger measure of monetary relief (compensatory ages, punitive
damages, trebling of the back pay award, etc.). We urge this Subcommittee to in-
clude such amendments.

Difficult as it may be to understand the opposition of some of the officials in this
Administration to the traditional means used by American business to identify
problem areas and to resolve them, it is nonethless necessary to recognize the exist-
ence of such opposition, and to take effective action to bring it to an end.

Thirteen years have passed since the 1972 amendments to title VII went into
effect, and it is high time that the government begin to follow the law. If Congress
does not pass legislation providing an effective prod to the government, many Feder-
al agencies will continue to drag their feet for another thirteen years. We urge that
H.R. 781 be strengthen& and passed.

TESTIMONY BEFORE HOUSE COMMITTEE ON GOVERNMENT OPERATIONS SUBCOMMITTEE
ON GOVERNMENT ACTIVITIES AND TRANS :,. TATION

Madam Chairwoman Collins and Members of the Subcommittee, I am pleased to
appear before you this afternoon on behalf of the Lawyers Committee for Civil
Rights Under the Law to comment on the refusal of the National Endowment for
the Humanities to set goals and timetables for the employment of women and mi-
norities at that agency.

I am William 13. Brown, III, a partner in th Philadelphia law firm of Schnader,
Harrison, Segal & Lewis. I have a significant :nterest in this controversy having
served as the Chairman of the Equal Employmelt Opportunity Commission from
April of 1969 until December of 1973. Df equal if not greater importance, I and the
members of the Board of Trustees of the Lawyers Committee for Civil Rights Under
Law are dedicated to equal employment opportunity and the vigorous enforcement
of our laws protecting the rights of minorities am women.

President John F. Kennedy in June of 1963, appalled at the lack of respect for the
Constitution as interpreted by the courts, met with leading American lawyers at the
White House and appealed to them to support the struggle ft: equal opportunities
for this country's black citizens. The Chairman of our F'irm, Bernard G. Segal, and
Harrison (weed, organized a committee of lawyers, committed to the ideal that our
constitutional guarantees had to be protected and enforced. They became the first
co-chairman of the Lawyers Committee, an organization which has been in the fore-
front of the fight for civil rights under law for more than 20 years.

reading of it To date, every court of appeals to consider the issue has rejected the Justice De-
partment's position this includes the First, Second, Third, Sixth, Seventh, Ninth, and Eleventh
Circuits I ask the Subcommittee to consider the July 18 statement as incorporated herein by
reference

In addition to the cases cited ii the July 18 prepared statement, I would like to direct the
attention of thy Subcommittee to the following additinal authorities: Commonwealth of Pennsyl
mom v Local Union 542, Int'l Union of Operating Engineers, F 2d ---- (No 84-
1614, 3rd Cir , July 17, 1985) (rejecting a broad view of Stotts in a Title VII enforcement case),
Palmer v District Board of Trustees, 748 F.2d 595 (11th Cir, 1984) (upholding a public employ-
er's affirmative fiction plan), Johnson v Transportation Agency, Santa Clara County, 748 F 2d
1308 (9th Cir , 1984) (same), Grann v City of MuataGq, 738 F.2d 786, 795 n 5 (7th Cir cert den.,
105 SCt 296 asgo (snow), Bushey v New York State Civil Service Comm'n, 733 F 2c1 202 (2nd
Cir. 1984), rept den. 53 U S Law Week 3739 (1985) ,same); Wygant v Jackson Board of Educ.,
746 F 2d 1152 (6th Cir , 1984), cert granted, 53 U S Law Week 3477 (1985) (same) The forthcom-
ing Supreme Court decision in Wygantshoo' i lay this issue to rest once and for all
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The refusal of the Chairman h. ..he National Endowment for the Humanities to
comply with Section 717 of Title VII of the Civil Rights Act of 1964, as amended,
and with Executive Order 11478 as well as with the directives of the Office of Per-
sonnel Management to identify under-representation of minorities and women and
to establish goals and timetables where such under-representation exists is inexcus-
able and should not be tolerated. All of us who have served in the government have
taken an oath of office to uphold and defend the Constitution of the United States
as well as the laws of the country. No where has it ever been suggested that in ac-
cepting high government positions and repeating the oath of office we would be al-
lowed the discretion of enforcing and upholding only those laws with which we
agree. The decision in this case of the Chairman of the National Endowment for the
Humanities to separate his agency from more than one hundred others who have
obeyed the laws and the regulations of EEOC and the Office of Personnel Manage-
ment makes one wonder whether he believes this is a nation of laws or a nation of
individuals.

Chairman Bennett, on April 15, 1984, in submitting his agency's 18th Annual
Report to the President, stated:

. . . the humanities are crucial to the vitality of our nation's educational
and cultural life and to the maintenance of our civilization.

If government has the responsibility to make certain that the vitality of our na-
tion's education and cultural life is maintained, how much greater then is its re-
sponsibility to protect the individual? In recent years much has been said about the
government's responsibility for the protection of our environment. No one denies
that the government which represents its citizens has the responsibility to protect
its people from the pollution of their environment. No one would deny that the gov-
ernment has the responsibility to protect our lakes, our rivers and our treek but
who can deny the greater responsibility of government to protect its people. A lake,
if left alone, will eventually purge itself of pollution and the fish and the wildlife
will return. Individuals, if misused, cannot purge themselves of the pollutants of dis-
crimination, poverty and bitterness. They can only pass it on to their sons and
daughters.

It is ironic that the National Endowment for the Humanities was created in the
same year as Title VII of The Civil Rights Act of 1964 became effective. Minority
group members and women are still excluded from certain jobs and restricted to
others throughout business, industry and the Federal Government. Their frustration
and bitterness will not be mitigated by the token advancement of a few. If minori-
ties and women are ever to take their rightful place in our society and make their
full contribution, affirmative action programs must be established to recruit them
as candidates for jobs and to upgrade present minority and female employees so
that they can realize their full potential. Paper pledges and future promises are not
enough. Vigorous aggressive steps must be taken within each agency to eliminate
the effects of a century's discrimination.

Down through the years, discriminaticn has spread like a cancer, infecting every
aspect of life in Americo.. There are many of us who have been reluctant to recog-
nize the symptoms, much less treat the disease. Instead of respoi.ding to the early
warning signs, many have clung to the hope that the disease would cure itself with-
out too much effort on their part.

Those of us who have tried to cure the disease have only been able to localize the
infection. We have long since passed the point where all American employers, both
private and public, must respond with massive doses of honest effort and commit-
ment instead of more and more paper promises. And the effort and commitment
must begin with the individual. Those persons responsible for implementing the
policies on equal employment opportunity within a federal agency or within the cor-
porations of our country muist give more than lip service to the policies. In the
words of Thomas Carlyse"Our grand business is not to see what lies dimly at a
distance, but to do what lies clearly at hand."

The National Endowment for the Humanities' Chairman, in his letter to the
Chairman of the Equal Employment Opportunity Commission dated January 16,
1984, states that his agency will neither favor nor slight anyone because of race,
color, national origin, religion or gender. He goes on to state that, "As you know,
there has been no finding whatsoever of discrimination by this agency." His refusal
to comply with Chairman Thomas' request is based on his belief that there is no
proper and improper mixing of races, creeds, colors, or sexes in the workplaces of
this country. The laws of the Uniterd States as interpreted by the Federal courts
including the Supreme Court of the United States to the contrary notwithstanding.
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The work force statistics submitted by the National Endowment for the Human-
ities for fiscal yea: i293 clearly indicated the need for that agency to reexamine its
position. Of the `A2 persons employed during that year, 156 were women, or 64%.
Sixty-seven of t1-.3 employees were black, representing 28% of the work force. Three
employees were Hispanic or one-tenth of one percent of all employees were of His-
panic origin.

Let's remember these figures. Sixty-four percent of the employees at the agency
are female and 35% are male. Seventy-two percent of the employees at the agency
are white and 28% black. In this agency which has no need to identify under-utiliza-
tion and which professes to believe that there is no proper mix of males and fe-
males, 88% of all of the women in the agency are at grades one to 12. In fact, 5'7%
of all the women in the agency are at grade 8 and below while only 16% of the
males are in these grades.

Seventy-three percent of all the blacks in the agency are at grades 8 and below,
while only 31 percent of the whites are in these grades. Iu the professional ranks, 89
percent of all the professionals are white while less than 1 percent are black. Forty-
four percent of all the whites in the agency are professional while only 10 percent of
all the blacks in the agency are professional. Need one say more.

The definition of the term "humanities" as defined in the National Foundation on
the Arts and the Humanities Act of 1965 indicates that the term includes "the
study of languages, both modern and classical . ." It is not unreasonable to
assume that an agency wh,,ae charter includes the study of lan,,uage would be able
to distinguish the meaning of the word "quota" from the meaning of the word
"goal." Funk and Wagnalls Standard College Dictionary defines quota as "A propor-
tional part or share required from each person, group, state, etc., for making up a
certain number ca. quantity." The same dictionary defines the word goal as "Some-
thing towards which an effort or movement is directed." To require any employer to
make an effort to include more minorities and more women in their work force, in
other than traditional positiwis, should not impose a burden on anyone. The re-
quirement to "make a good faith effort" to hire and upgrade minorities and women
as all government contractors are required to do under Executive Order 11246,
cannot be viewed by any rational thinking individual as an attempt to force employ-
ers to employ someone who is not qualified or someone merely because they happen
to be a woman or a member of a minority group.

A substantial number of institutions receiving grants from th e National Endow-
ment for the Humanities are government contractors subject to Executive Order
11246 i-sued September 24, 1965, and the regulator's articulated by the Department
of Labor's Office of Federal Contract Compliance Programs. These regulations are
spelled out in Title 41 C.F R. Section 60 et seq. Under the Executive Order and the
implementing regulations, thos institutions receiving funds from NEH and who
meet the criteria established for government contractors, are required to prepare af-
firmative action programs on an annual basis. The affirmative action programs
must contain a utilization ant lysis which identifies all major job groups where
women or minorities are under-utilized. "Under-utilization" is defined under revised
Order Number 4 (41 C.F.R. Section 60-2.1)

. . As having fewer minorities or women in a particular job group than
would reasonably be expected by their availability.

.Section 2.J0 of Order Number 4 implementing Executive Order 11246 states that
An affirmative action program is a set of specific and results-oriented procedures

to which a contractor commits himself to apply every good faith effort." Revised
Order Number 4 goes on the require that the contractor establish goals and timeta-
bles which reasonably could be expected from the contractor putting forth every
good faith effort to make its overall affirmative action program work. The Order
further states in setting the goals, the contractor should consider the eight factors
set forth at Sec don 60-2.11.

Section 60-2.i2 of Revised Order Number 4 sets out specifics for establishing goals
and timetables as follows:

(a) *
(li) Involve personnel relations staff, bpartment and division heads, and local

and unit managers in the goal-setting process.
(c) Goals should be significant, measurable and attainable.
(d) Goals should be specific for planned results, with timetables for comple-

tion.
(e) Goals may not be rigid and inflexible quotas which must be met, but must

be targets reasonably attainable by means of applying every good faith effort
make all aspects of the entire- affirmative action program work.
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(f) In establishing timetables to meet goals and commitments, the contractor
will consider the anticipated expansion, contraction, and turnover of and in the
workforce.

(g) Goals, timetables, and affirmative action commitments must be designed
to correct any identifiable deficiencies.

(h) Where the deficiencies exist and where numbers of percentages are rele-
vant in developing corrective action, the contractor shall establish and set forth
specific goals and timetables separately for minorities and women.

(i) Such goals and timetables, with ,pporting data ant the analysis thereof,
shall be a part of the contractor's written affirmative action program and shall
be maintained at each establishment of a contractor.

(i)

(k) Where the contractor has not established a goal, its written affirmative
action program must specifically analyze each of the factors listed in Section
60-2.11 and must detail its reason for a lack of a goal . . .

Section 60-2.30 provides as follows:

USE OF GOALS

The purpose of a contractor's establishment and use of goals is to insure
that it meet its affirmative action obligation. It is not intended and should
not be used to discriminate against any applicant it employee because of
race, color, religion, sex, or national origin.

The chairman of the National Endowment for the Humanities as a contracting
agency of the federal government is obligated to enforce the Executive Order as it
applies to recipients of its funds. It is not reasonable to assume that the chairman of
NEH is likely to require or indeed evat be concerned with the affirmative action
programs of the recipients of its funds when the chairman has refused to allow his
own agency to submit information identifying underutilization of women and mi-
norities and refuses to estabish goals and timetables to insure that these groups are
properly represented within his own agency. The old adage of the fox guarding the
hen house comes quickly to mind.

A strong case can be made that monies received from the National Endowment
for the Humanties are in reality "government contracts." The definition of "govern-
ment contract" as set forth at Section 60-1.3 of 21 C.F.R. states that it means

Any agreement or modification thereof betwe,, . any contracting agency and
any person for the furnishing of . . . services. The term 'services', as used in
this section includes, but is not limited to the following services: . . . research,

The National Foundation on the Arta and Humanties Act of 1965 clearly states
that one of the purposes for the establishment of the Foundation was to

clearly

and support researcir and programs to strengthen the research and teaching poten-
tial of the United States in the humanities by making arrangements (including con-
tracts, grants, loans, and other forms of assistance) with individuals or groups to
support such activity."

Certainly an argument could be made supporting the proposition that the institu-
tions receiving funds from the National Endowment for the Humanities are not con-
sidered to be government contractors subject to Executive Order 11246 However,
they clearly are subject to Title VI of the Civil Rights Act of 1964 wh:_h prohibits
discrimination in Federally assisted programs on tt e ground of race, color or nation-
al origin and of Title IX of the Education Amendments of 1972 which prohibits dis-
crimination on the basis of sex in educational programs or activities re _wing Fed-
eral financial assistance. It is also important to note that many of these institutions
are government contractors by reason of funds received as a result of contracting
with other federal agencies.

The position of the Chairman of the National Endowment for the Humanities at
its worse, will weaken the Federal government's efforts to require affirmative action
programa containing the identification of under-utilization of minorities and women
and the establishment of goals and timetables to correct such nder-utiiization. At
its best, the action of the Chairman sends a conflicting signal to the private sector.
Institutions and coroprati'.ns across the country will see this action of NEH as indi-
cating one standard for the private sector and another standard for the Federal gov-
ernment.

As the head of the Equal Employment Opportunity Commission, I traveled
throughout the country, speaking to various nployer groups, labor unions and
major corporations. Inevitably, I was always asked why is it that the government
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requires us to do so much in the area of equal employment opportunity and affirma-
tive action and requires so little of itself. For too long, rather than setting the pace,
the federal government has been content to lag behind in the race for equal employ-
ment while at the same time insisting that those in the private sector do more. The
government is meant to be, and is, the servant of the people. The executive branch
was established to perform certain duties at the behest of the people as expressed
through their elected representatives. The people, through their repvesentalives,
have decided that discrimination in employment is illegal and has charges. the
Equal Employment Opportunity Commission with enforecment of the law. V.%) can
deny that laws which are flagrantly ':orated or poorly enforced weakens the entire
fabric of our society and our system of justice. Neither the National Endowment for
the Humanities nor its chairman can be allowed to ignore their legal obligations to
identify the under-utilization of minorities and women and to set goals and time-
tables to correct what is clearly a lack of sensitivity to the needs and aspirations of
millions of minorities and women. The obligation of every government official is to
obey the law whether they agree with it or not.

Madam Chairwoman, I am appreciative o: the opportunity to express my views on
this subject. I am happy to answer any question that you or any member of the Sub-
Committee may !.ave.

Thank you.

Mr. MARTINEZ. Thank you.
Mr. Hayes.
Mr. HAYES. I am going to be very brief. I just want to thank the

two witnesses for what has been very good testimony.
Dr. Flemming, I was on the subcommittee before wnich you ap-

peared previously, and you, as former Secretary of Health, Educa-
tion and Welfare, certainly should understand the purview of this
committee and where we're going. You have said quite clearly
and correct me if I'm wrongthat the department heads are in vio-
lation of the law; is that right?

Dr. FLEMMING. My feeling is that the department heads that
refuse to comply with the EEOC regulation calling for an affirma-
tive action plan which will include goals and timetables are in vio-
lation of the law, because that regulation has been issued under
the direction of the Congress and Congress has said that when the
regulation is issued, then the heads of the departments and agen-
cies are to comply.

You had two in front of you today who said they weren't going to
comply, and a third that apparently is about to arrive at that par-
ticular conclusion. To me, that is an indefensible position for the
head of a department or agency to take, and I still insist it is a
violation of the oath of office that the head of that depa-tment or
agency has taken.

Mr. HAYES. Both of you have expressed agreement with H.R. 781
and its enactment into law as a measure in trying to correct what
is wrong. It seems pure folly to depend upon the Justice Depart-
mentit's tantamount to having the fox guard the chicken coop by
depending on them to enforce a law which they don't agree with; is
that right?

Dr. FLEMMING. I welcome t'te thrust of 781. I appreciate the com-
ments my colleague just made. I must say I am one who respects
and feels indebted to the Lawyers' Committee for Civil Rights
Under Law, for all that they have done in this area and many
other areas. They are great.

Mr. HAYES. We only need to glance back just a few months when
we talk about people being judged as equals. You remember just a
few months ago when Jesse Jackson ran for President. There was
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no question about the constant reminder of our percentage of the
population at that time, that even blacks saw the folly of his candi-
dacy just based on that figure and fact alone. Blacks only represent
12 percent of the population. But certainly we don't have to wait
until everyone is accepted equally to effectuate a change. It is just
pure folly, in my opinion.

Mr. MARTINEZ. I will also be brief. We don't know when we're
going to get called here.

Dr. Flemming, you referred to the statements of the three previ-
OUR witnesses, and especiaily I'm going to refer to the statements of
Jahn Agresto, becat. ^e. '"hat I think he saidand this is my inter-
p.-etation of what he L ? said he would resign if he was forced
to comply with the lay, emphatically throughout the testimo-
ny both he and Mr. W- ie denied they were in violation of the
law.

I think what Mr. Seymour has said, quoting from cases, is that
they are in violation of the law. And I think you said it, too, in
part of your testimony, when you said "In addition, the Congress
has stated the heads of departments and agencies and other 'nits
shall comply with these rules and regulations." If the Congress said
it, and it is the law that was passed in the Civil Rights Act of 1964,
then that is the law. But they choose to look at it differently.

It seems to meand I'm going to ask you to comment on this
we now have another "Supreme Court" besides tha Supreme Court,
or a court somewhere between the appellate courts and the Su-
preme Court. This court lies in the office of the Attorney General
in the Justice Department, and he will now lnly interpret the law.
I thought under our system of law only the Supreme Court was
supposed to do that.

Would you comment on that?
Dr. FLEMMING. As I indicated earlier, I am very much disturbed

by this particular development. I noted, as you said, when kind of
forced to defend their position, two of the witnesses relied on the
position taken by the Attorney General, that, after all, he's the
chief law enforcement officer of the Government and he feels the
EEOC had exceeded their authority.

But there is nothing in that law that gives him the right to set
aside a decision on the part of the Equal Employment Opportunity
Commission. I mean, it has a degree of independence that has been
accorded by the Congress and the Congress said to it "You issue
the rules and regulations." Then it said to the Attorney General
and to the heads of all the other departments and agencies, "You
follow those rules and regulations." The Congress didn't grant a
right of appeal to the Attorney General. You said to the depart-
ment heads and agencies, these rules and regulations will be fol-
lowed.

May I also say thisand I certainly agree with the position
taken hereI feel the position taken by the Attorney General is an
untennable position when he says the EEOC has exceeded their au-
thority. It is clear that they haven't exceeded their authority. It is
clear that they acted in conformity with the intent of the Congress.
I appreciate your emphasis on the amendments to title VII, and
you can go over to the Civil Service Reform Act and there's a refer-
ence in there to affirmative action plans. It is written right into
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the law. Clearly the Congress had this in mind, and when EEOC
issued this regulation, it seems to me they were on very solid
grounds. But they did it, and they did it in conformity with the
intent of Congress.

Under our system of government, I feel that a person who is the
head of agency and has taken the oath of office to uphold the law
of the land has no alternative other than to follow that regulation.
I hope this Committee will stay with that fundamental issue. That
is what I like about this proposed legislation. It is designed to get
at that fundamental issue. What do you do with the head of a de-
partment who just says, "Look, my views are different than the
law and I'm going to follow my views, not the law." How do we get
at the head of a department or agency that takes that particular
position?

I run into it in another area over in the disability cases, where
they have developed a doctrine of non-acquiescence in the decisions
of circuit courts of appeal. I will be testifying on that on Thursday
of this week before a subcommittee if the Judiciary Committee. To
me, this goes to the heart of our s tem of government.

Mr. MARTINEZ. I agree with ye
Mr. Seymour, repeatedly in this hearing and other hearings we

have heard people hang their hat on the Stotts decision that Mr.
Flemming referred to in his testimonyI guess one can hang their
hat on anything. Their individuals interpret the de'. on as mean-
ing that somehow said race, color, gender, and ethnicity related
remedies, are not legal remedies. I think Mr. Flemming states it
adequately, that what it was referring to was a seniority situation.

Can you comment on that?
Mr. SEYMOUR. I agree with what Mr. Flemming said, and I would

point cut that in the Stotts decision itself, virtually every Justice
agreed with the proposition that you can have race- and gender-
conscious relief benefiting people never shown to have been victims
of discrimination, if the facts justify it. Discrimination in the se-
niority system was the example that most of them chose.

There are six circuit courts of appeals which after Stotts have
upheld either voluntary affirmative action plans or have upheld
the court imposition of goals and timetables. Since the testimony
last week, we have found out the third circuit in the Common-
wealth of Pennsylvania has just joined the throng. So far the first
circuit, the second circuit, the third circuit, the sixth circuit, the
seventh circuit, the ninth circuit, and the eleventh circuit have all
rejected the Justice Department's view of Stotts.

At some point the Attorney General should start paying atten-
tion to the law laid down by these courts and change his position.
He can always seek Supreme Court review in an appropriate vehi-
cle, but there is no point in throwing the operations of the Govern-
ment and expectations in the country into turmoil when the law
that is developing is so clearly against him.

Mr. MARTINEZ. Thank you.
I thank you both for appearing before us and giving us the bene-

fit of your expertise and knowledge. We sincerely appreciate it.
Dr. FLEMMING. It is nice to be with you.
Mr. SEYMOUR. Thank you.
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Mr. MARTINEZ. Our next panel consists of Marie Argana, presi-
dent of Federally Employed Women, and James Rogers, national
president of Blacks in Government. Would you please come for-
ward.

Miss Argana, would you like to begin?

STATEMENTS OF MARIE ARGANA, PRESIDENT, FEDERALLY EM-
PLOYED WOMEN; AND JAMES E. ROGERS, JR., NATIONAL
PRESIDENT, BLACK 3 IN GOVERNMENT, A PANEL

Miss ARGANA. Thank you, Mr. Chairman, for inviting Federally
Employed Women to testify before your committee today. Federally
Employed Women is an international membership organization
representing women in the Federal Government throughout the
United States and foreign countries. FEW is a private, nonprofit,
nonpartisan organization that was founded in 1968 to advocate
equal opportunity and foster full potential for working women in
the Federal sector.

We are also testifying today on behalf of the Federally Employed
Women Legal and Education Fund, a nonprofit corporation dedicat-
ed to the eradication of discrimination in Federal employment for
all Federal workers. The fund is our sitter organization and works
through legal, educational, and research activities to bring about
true equality for Federal workers.

As an organization committed to equal opportunity for all in
Federal employment, FEW strongly supports the implementatici.
and enforcement of affirmative action plans in order to redress the
persistent discrimination within the workplace. Without results-ori-
ented affirmative action policies, women and minorities would find
their 'oh and promotional opportunities extremely limited.

Although a myriad of laws and regulations govern antidiscrimi-
nation and affirmative action practices in the Federal service,
these laws and regulations would be useless without strict enforce-
ment. Since its inception, affirmative action has been criticized,
questioned, and ignored. Much of this controversy stems from a
lack of understanding of exactly what affirmative action is intend-
ed to accomplish. Affirmative action is not intended to compel em-
ployers to hire unqualified nersons, nor is it a requirement imposed
on employers regardless of their past history. It is simply a remedy
to redress the continuing effects of past discrimination. Affirmative
action is any race- or sex-conscious measure beyond passive re-
straint of discriminatory actions which is supposed to correct or
compensate for past and present discrimination.

Goals and timetables evolved when it became obvious that the
best intentions by the public and private sector yielded little, if
any, positive results. Goals and timetables were designed to pout
results-oriented tools into the program. Furthermore, the use of nu-
merical formulae forced employers to keep a current data base on
the employ. lent of women and minorities in various occupations
across grade and salary levels. Such statistical analyses are needed
to plot progress and plan new initiatives, as well as provide critical
information when legal action is initiated.

The deep-rooted perserverance of sex and race dir zimination
and resulting occupational segregation and wage discrimination is
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still prevalent in the Federel Government. Additional remedies as
well as strict enforcement of existing remedies are needed to in-
crease promotional opportunities for women and minorities into
the higher grades. There they can have a positive impact upon
public policy, helping our Government decisionmakers by reflecting
the plurality of viewpoints present in our population at large.

The current erosion of civil rights laws in our country is proceed-
ing at an alarming rate. The Department of Justice, the U.S. Com-
mission on Civil Rights, and the EEOC have publicly stated their
opposition to results-oriented measures to ease sex discrimination
in the Federal labor force. The very agencies charged with ensur-
ing equal opportunities for all have denied their mandate.

The results of these actions can already be seen in the Federal
work force. Although minorities and women have continued to
make minimal gains in the Federal career ladder, their progress
has slowed remarkably in the past several years.

The lack of progress for women and minorities is partially due to
the erosion of strong affirmative action programs. Another causal
factor is the recent reductions in force that have disproportionately
impacted women and minorities. The gains to middle management
by women and minorities are relatively recent, so under the policy
of last hired, first fired, women and minorities are adversely affect-
ed. Thus, not only have we not reached the top, we are losing
ground in the mid-levels.

In preparation for this testimony, FEW conducted an informal
survey among members who are employed in EEO capacities in
bo;h Defense and non-Defense agencies. Although the comments
regarding current EEO practices were varied, an underlying theme
recurred. All survey participants noted that the laws iieeded to
promote affirmative action and curb discrimination are present,
but that the implementation and enforcement of those laws range
from limited to nonexistent. It became evident during the course of
the survey that the progress of affirmative action in any agency or
department is dependent upon the individual management in that
agency or department. Where commitment to EEO exists, affirma
tive action plans are implemented. Where EEO is nonexistent, no
affirmative action is evident. FurLermore, no recrimination is evi-
dent when agencies fail to abide by EEO guidelines.

Another complaint that surfaced several times was the attempt
to deemphasize EEO programs by integrating them into the person-
nel offices. The EEO function has traditionally been under the su-
pervision of the Secretary of the agency. Several agencies have,
however, downgraded this function to other levels. This action not
only deemphasizes the role of CEO in an agency, but nieces bur-
dens on EEO specialists who must also act in a personnel capacity.
In related incidents, Federal women's program managers who over-
see EEO and affirmative action functions for women, are often as-
signed their Federal women's program responsibilities as a collater-
al duty. This means they are performing another job in addition to
their EEO responsibilities.

Several survey participants reported cases where a male was as-
, _ned to an office where a vacancy was anticipated. As soon as the
vacancy was realized, the man would be offered the higher grade
position. This practice of "lining up men" for top management po-
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sitions is apparently fairly common in much of the Federal Govern-
ment and negates mach of the progress that affirmative action
could achieve if the position were opened to competition and the
need for women and minorities in higher grade emphasized.

Disillusionment with EEO laws and affirmative action programs
in the Federal sector is rampant. Agency heads are not held ac-
countable for their lack of actions in fostering EEO in the work-
place. Several people cited some progress in the hiring of women
and minorities. But they emphasize that the job of promoting
women and minorities had just begun. Strong enforcement of cur-
rent laws is necessary for women and minorities to continue to
make inroads in Federal employment.

The courts have long noted that une purpose of EEO laws is to
ensure that everyone has a chance to gain his or her rightful place
at work. We still have a long way to go and without making affirm-
ative action a priority, we won't get there.

The lack of enforcement of EEO latvs and affirmative action is
evident by the increased number of complaints being filed. In the
fiscal year 19K, EEOC report on precomplaint and complaint proc-
essing, it is noted that the to two categories of complaints are
race-black and sex-female with 14 percent of the complaints based
on sex, or 2,987 allegations of sex discrimination, and 21.3 percent
of the complaints based on race, or 4,586 allegations of race dis-
crimination. In the samezrort for fiscal year 1983, the allegations
of discrimination increased for totals of 22.7 percent based on
racethere were 5,629 allegationsand 14.2 percent based on
sexthere were 3,520 allegations.

Well implemented and effective affirmative action plans afford
many benefits. In addition to the obvious increase in the number of
women and minorities in the Federal service, the conscience of the
Federal Government as an equal employment opportunity employ-
er is raised. Affirmative action utilizes the talents of many individ-
uals who would otherwise be stifled by bias. Opening and increas-
ing career oppo. tunities expands the purchasing power of women
and minorities and reduces the burden on taxpayers to support
those unable to support themselves. In addition, affirmative action
promotes feir and rational employment policies and better decision-
making thr( ugh the presence of diverse viewpoints at all levels of
the workplace.

We would like to make a couple of recommendations.
FEW recommends that the Federal Government increase its con-

centration on race- and sex-conscious tools to achieve a well-inte-
grated work force and continue to use statistical measures of com-
pliance with nondiscrimination such as goals and timetables. We
also recommend that the full range of remedies and sanctions be
available, including back pay and debarment, as an incentive to
compliance. We would like to see the reestablishment of strong en-
forcement of affirmative action programs within the Federal agen-
cies as well as retain plans for agencies and Federal contractors to
utilize goals and timetables in affirmative action plans.

We commend Representative Cardiss Collins for introducing H.R.
781. The Equal Employment Opportunity Commission Amend-
ments of 1985 provides procedures to ensure compliance with Fed-
eral EEO laws. We urge this Committee to pass H.R. 781.
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Affirmative action is a necessary tool for women and minorities
to reach their full potential in the public sector as well as the pri-
vate sector. A society which affords fair treatment to women and
minorities is a stronger society by far than one which excludes
them from full participation.

Thank you for asking FEW to testify before the Committee
today.

[The prepared statement of Marie Argana followc:]

PREPARED STATEMENT OF MARIE ARGANA ON BEHALF OF FEDERALLY EMPLO fED
WOMEN

Chairperson Martinez, thank you for inviting Federally Employed Women [FEW]
to testify before your committee today. Federally Employed Women is an interna-
tional membership organization representing women in the Federal Government
throughout the United States and foreign countries. FEW is a private, non-profit,
non-partisan organization that was found in 1968 to advocate equal opportunity and
foster full potential for working women in the Federal sector.

We are also testifyirg on behalf of Federally Employed Women Legal and Educa-
tion Fund [FEW-LEF], a non-profit corporation dedicated to the eradication of dis-
crimination in Federal employment for all Federal workers. The fund is our sister
organization and works through legal, educational, and research activities to bring
about true equal opportunity for Federal workers.

As an organization committed to equal opportunity for all in Federal employment,
FEW strongly supports the implementation and enforcement of affirmative action
plans in order to redress the persistent discrimination within the workplace. With-
out results-oriented affirmative action policies, women and minorities would find
their job and promotional opportunities extremely limited.

ORIGINS OF EEO IN THE FEDERAL SECTOR

Before proceeding to present day EEO practices and affirmative action implemen-
tation, it is necessary to review the evolution of the current laws and ations.
When the Civil Rights Act was passed in 1964, title VII of the act contained broad-
based statute prohibiting discrimination. The Civil Rights Act barred discrimination
in all practices on the basis of sex, race, color, religion, and national origin. It also
created the Equal Employment Opportunity Commission [EEOC] to administer and
enforce this law. After passage of the Civil Rights Act, several executive orders
[E 0.] were issued that further strengthened anti-discrimination laws. E.O. 11246, a
product of the Johnson administration, set EEO standards for any contractor who
did business with the Federal Government. E.O. 11375 granted sex equity the same
status as other forms of discrimination in the Federal service. Passage of this stat-
ute in 1967 helped foster the creation of the Federal Women's Program and was the
impetus behind the founding of Federally Employed Women.

E.O. 11478, issued by the Nixon administration in 1969, integrated all parts of
personnel managementhiring, training, promotions, etc.with equal opportunity
and clearly spelled out affirmative action methods to accomplish these goals.

With the passage of the Equal Employment Opportunity Act of 1972 (P.L. 92-261),
Federal sector employees were afforded title VII protection as well. The U.S. Civil
Service Commission was mandated to take action to achieve measurable gains in
employing women and minorities. In 1978, E.O. 12067 was issued by President
Carter E.O. 12607 transferred all EEO functions and affirmative action prorrama
under the authority of the EEOC. In addition, the Garcia amendment to the Civil
Service Reform Act (5 U.S.C. 7201) was passed which required all agencies to devel-
op a Federal Equal Opportunity Recruitment Program [FEORP]. These laws and ex-
ecutive orders form the base for present day affirmative action and EEO guidelines
in the Federal workplace. The head of each Federal executive department nd
agency is charged by the Civil Rights Act of 1964 as amended by the ual Employ-
ment Opportunity Act of 1972 and by Executive Oreer 11478 with este fishing and
maintaining an affirmative action program of equal Jppurtunity within each Feder-
al agency. Guidance, leadership, and enforcement responsibilities for the Govern-
mentwide program are assigned to the EEOC. The law, the executive order, and im-
plementing regulations and instructions call for the application of this non-discrimi-
nation policy as an integral part of personnel policy and practice in employment,
development, advancement, and treatment of civilian employees of the Federal Gov-
ernment. The Office of Personnel Management [OPM] is charged with providing
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guidance to agencies on career advancement programs. Also, EEOC and OPM, as
required by Executive Order 12067, will consult on appropriate standards for a con-
tinuing review and evaluation of agency employment opportunity activities.

AFFIRMATIVE ACTION-DEFINED

Although a myrien of laws and regulations govern anti-discrimination and affirm-
ative action practices in the Federal service, these laws and regulations would be
useless without strict enforcemant. Since its inception, affirmative action has been
questioned, criticized, and ignored, much of this controversy stems from a lack of
understanding of exactly what affirmative action is intended to accomplish. Affirm-
ative action is not intended to compel employers to hire unqualified persons, nor is
it a requirement imposed on employers regardless of their past history. It is simply
a remedy to redress the continuing effects of past discrimination affirmative action
is any race or sex conscious measure beyond passive restraint of discriminatory ac
tions, which is supposed to correct or compensate for past and present discrimina-
tion.

Goals and timetables evolved when it became obvious that the best intentions by
the public and private sector yielded little, if any positive results. Goals and timeta-
bles were designed to put results-oriented tools into the program. Furthermore, the
use of numerical formulae forced employers to keep a current data base on the em-
ployment of women and minorities in various occupations across grade and salary
levels. Such statistical analyses are needed to plot progress and plan new initiatives,
as well as provide critial information when legal action is initiated.

THE STATUS OF WOMEN AND MINORITIES IN THE FEDERAL GOVERNMENT

Women and minorities have made gains in Federal employment in the past sever-
al years. From 1970 to 1980 an increase of women and minorities was evident in the
middle grade levels (GS-9 through 12). The number of women increased form 13.6
percent of all GS-9 Lhrough 12 positions in 1970 to 21.3 percent of all GS-9 through
12 positions in 1980; the number of minorities in GS-9 through 12 positions in-
creased from 17.5 percent to 25.5 percent in the same decade. (Statistics from OPM
publication on "Minority Group Employment in Federal Government (1970-1980)").
Overall, women comprise 47 percent of the Federal workforce and minorities com-
prise 23 percent of the Federal workforceboth levels exceeding women and minori-
ty representation in the private sector (43 pet cent and 13 percent, respectively).

Although progress for women and minorities in the Federal Government is evi-
dent in the past fifteen years (and some of this progress is a direct result of affirma-
tive action programs), the existence of an integrated workforce has not been real-
ized. Women and minorities are still cluttered at the lowest end of the general
schedule gradedominating the lowest paying jobs in the federal sector. Seventy-
five percent of all women employed by the Federal Government are in GS grades 1
through 8. At the other extreme, white males occupy nearly all of the positions in
the Senior Executive Service. Not only do women occupy the lowest paying occupa-
tions, but their dominance in a limited number of occupations is also evident. For
example, 70 percent of all general administrative. clerical, and office service work-
ers (occupational group 0300) are women, but only 5 percent of all the engineers and
architects (occupational group 0800) are women. This occupational segregation can
also be observed in the wage grade, work leader, and wage supervisor classification
systems. In all of the 108 occupations covered in these three systems, over 96 per-
cent are at least 70 percent male and nearly 77 percent are at least 90 percent male.
(data from "Distribution of Male and Female Employees in Four Federal Classifica-
tion Systems," GAO-GGD 85 20, November 27, 1984). Therefore, the deep rooted
perserverance of sex and race discrimination and resulting occupational segregation
and wage discrimination is still prevalent in the Federal Government. Additional
remedies as well as strict enforcement of existing remedies are needed to increase
promotional opportunities for women and minorities into the higher grades. There,
they can have a positive impact upon public policy, helping our Government deci-
sion makers by reflecting the plurality of viewpoints present in our population at
large.

CURRENT SITUATION OF AFFIRMATIVE ACTION IN THE FEDERAL SECTOR

The current erosion of civil rights laws in our country is proceeding at an alarm-
ing rate The Department of Justice, the U.S. Commission on Civil Rights, and the
EEOC have publically stated their opposition to results-oriented measures to erase

201
BEST COPY AVAILABLE



198

sex discrimination in the Federal labor force. The very agencies charged with ensur-
ing equal opportunities for all have denied their mandate.

On June 12, 1983, the Supreme Court handed down a decision that further
hinders affirmative action laws. In Firefighters Local Union 1784 v. Stotts, the Su-
preme Court ruled that employer layoffs must be in accordance with seniority even
if increases in minority and female employment from court ordered affirmat:ve
action are wiped out in the process. Justice Byron White, in his written decision,
dismissed extensive legislative histoky from the 1972 expansion of title VII and cast
doubt on feature oriented quotas in hiring or promotion.

The results of these actions can already be seen in the Federal workforce. Al-
though minorities and women have continued to make minimal gains in the Federal
careeer ladder, their progress has remarkably slowed in the past several years (see
table 1).

TABLE 1.PERCENTAGE OF WOMEN WITHIN GRADE GROUPS

Grades 1974 1980 1983

1 to 4 159 768 768
5to5 576 648 665
9 to 12 189 26 9 304
13 to 15 48 82 103
SES/16 to 18 24 60 6G

Source Ocamatenal Sunny of FM Time Federal Nem Employment Exdoing U S Postal Service, Office d Personnd Alanagenent, 1974, 1380.
1983

According to the report issued by the Subcommittee on Employment portuni-
:ies of the Committee on Education and Labor entitled, "The State of irmative
Action in the Federal Government: Staff Report Analyzing 1980 and 1983 Employ-
ment Profiles," the gains made by minority and women in the super grades was
non-eristent from 1979 to 1983. Some of the Federal Government's largest agencies
including the Departments of Army, Navy, Air Force, Interior, Commerce, Energy
and Transportation continue to have the most severe types of EEO problems. This
group includes agencies with employment increases, but no significant progress for
minorities and/or women, or others with cutbacks in their workforce with corre-
sponding catbacks in the representation of minorities and/or women, or those which
continue to reflect a poor affirmative action record. The slowed rate of growth of
women in top management positions in the Federal sector is also observed in the
Presidential appointments of women to Federal departments from January 1981 to
April 1983. During that time period, 287 Presidential appointments were made to
Federal departments, but only 24 of those appointments were women (around 8.4
percent). (Source of data is the U S. Commission on Civil Rights, "Equal Opportuni-
ty in Presidential Appointments," June 1983).

This lack of progress for women and minorities is partially due to the erosion of
strong affirmative action programs. Another causal factor is the recent reductions
in force [RIF'sj that have disproportionately impacted women and minorities. The
gains to middle management by women and minorities are relatively recent, so
under the policy of "last-hired, first-fired" women and minorities are adversely af-
fected Thus, not only have we not reached the top, but we are losing ground in the
mid - levels

PRACTICES AND PROBLEMS OF AFFIRMATIVE ACTION

In preparation for this testimony, FEW conducted an informal survey among
members who are employed in capacities (Defense and non-Defense agencies).
Although the comments regarding current EEO practices were varied, an underly-
ing theme recurred. All survey participants noted that the laws needed to promote
affirmative action and curb discrimination are present, but that the implementation
and enforcement of those laws range from limited to non-existent. It became evident
during the course of the survey that the progress of affirmative action in any
agency or department is dependent upon the individual management in that agency
or department. Where commitment to EEO exists, affirmative action plans are im-
plemented. Where EEO is non-existent, no affirmative action is evident. Further-
more, no recrimination is evident when agencies fail to abide by EEO guidlines.

Another complaint that surfaced several times was the attempt to de-emphasize
EEO programs by integrating them into the personnel offices. The EEO function
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has traditionally been under t'ae supervision of the Secretary of the agency. Several
agencies have, however, downgraded this function to other vessels. This action not
only de-emphasizes the role of EEO in an agency, but places burdens on EEO spe-
cialists who must also act in a personnel capacity. In related incidents. Federal
Women Program Managers [FWPM's] who oversee EEO and affirmative action func-
tions for women are often assigned their FWP responsibilities as a collateral duty.
This means they are performing another job in addition to their EEO responsibil-
ities.

Several survey participants reported cases wilere a male was assigned to an office
where a vacancy was anticipated. As soon as the vacancy was realized, the man
would be offered the higher grade position. This practice of "lining up men" for top
management positions ie. apparently fairly common in the Federal Government and
negates much of the progress that affirmative action could achieve if the position
were open to competition and the need for more women and minorities in higher
grades emphasized.

Disillusionment with EEO laws and affirmative action programs in the Federal
sector is rampant. Agency heads are not held accountable for their lack of actions in
fostering EEO in the workplace. Several people cited some progress in the hiring of
women and minorities. But they emphasized that the job of promoting women and
minorities had just begun. Strong enforcement of current laws are necessary for
women and minorities to continue to make inroads in Federal employment. The
courts have long noted that one purpose of EEO is to insure that everyone has s
chance to gain his or her "rightful place" at work. We still have a long way to go
and without making affirmative action a priority, we won't get there.

The lack of enforcement of EE() laws and affirmative action is evident by the in-
creased number of complaints being filed. In the FY82 EEOC report on precom-
plaint and complaint processing, it is noted that the top two categories of com-
plaints are race-black and sex-female with 14 percent of the complaints based on sex
(or 2,987 allegations of sex discrimination) and 21.3 percent of the complaints based
on race (or 4,506 allegations of race discrimination). In the same report for FY83,
the allegations of discrimination increased for totals of 22.7 percent based on race
(5,629) and 14.2 percent based on sex (3,250).

BENEFITS OF AFFIRMATIVE ACTION

Well implemented and effective affirmative action plans afford many benefits. 7n
addition to the obvious increase in the number of women and minorities in the Fed-
eral service, the conscience of the Federal Government as an equal opportunity em-
ployer is raised. Affirmative action utilizes the talents of many individuals who
would otherwise be stifled by bias. Opening and increasing career opportunities ex-
pands the purchasing power of women and minorities, and reduces the burden of
taxpayers to support those unable to support themselves.. In addition, affirmative
action promotes lair and rational employment policies and better decision-making
through the presence of diverse viewpoints at all levels of the workplace.

RECOMMENDATIONS

FEW recommends that the Federal Government increase its concentration on
race and sex conscious tools to achieve a well-integrated workforce and continue to
use statistical measures of compliance with non-discriff ination such as goals and
timetables. We also recommend that the full range of remedies and sanctions be
available including back pay and debarment as an incentive to compliance. We
would like to see the reestablishment of strong enforcement of affirmative action
programs within the Federal agencies as well as retain plans for agencies and feder-
al contractors to utilize goals and timetables in affirmative action plans.

We commend Representative Cardiss Collins for introducing H.R. 781. "The equal
Employment Opportunity Commission Amendments of 1985" provides procedures to
ensure compliance with Federa' EEO laws. We urge this committee to pass H.R.
781

CONCLUSION

Affirmative action is a necessary tool for women and minorities to reach their full
potential in the public sector as well as the private sector or eriployent. A society
which affords fair treatment to women and minorities is a stronger society by far,
then one which excludes them from full participation. Thank you for asking FEW to
testify before the committee today. I would be happy to answer any questions.
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Mr. MARTINEZ. Thank you.
Mr. Rogers.
Mr. ROGERS. Thank you, Mr. Chairman.
On behalf of Blacks in Government, I world like to thank you

and the subcommittee for this opportunity to speak on the impor-
tant matter of the Federal Equal Employment Opportunity Pro-
gram and the enforcement responsibilities of the Equal Employ-
ment Opportunity Commission This is a matter of great concern to
the members of Blacks in Government.

As background, Blacks in Government is a nonprofit and nonpar-
tisan national organization of black Federal, State, and local gov-
ernment employees. Our organization was founded and organized
in 1975, and incorporated in he District of Columbia in 1976.

After a decade of existence, we find that the purposes for which
we organized in 1975 are no less critical and essential today. Thebarriers to equal employment opportunity remaii. a continuing
threat and impediment to our progress and participation in the
Federal civil service system. Therefore, we believe it is important
for the Equal Employment Opportunity Commission to function ef-
ficiently and effectively in carrying out its statutorily mandated
roles and responsibilities for the Federal Equal Empioyment Op-
portunity Program.

We applaud the EEOC for its effoets in improving certain inter.
nal operations, particularly in the Office of Reviews and Appeals.
Our observations and recommendations concerning the EEOC's
compliance and enforcement activities are intended to encourage
constructive and strengthening enhancements.

In order to understand the premises upon which Blacks in Gov-
ernment provides its views of EEOC operations, I would like to
briefly describe our concept of the Federal Government as a single
employer. This concept has been evolving since the enactment of
the Pendleton Act over 100 years ago.

There are two critical dimensions to this concept. One, as a
single employer, the Federal Government is obliged to carry out its
personnel management responsibilities with consistence and uni-
formity. Civil service laws, rules, and regulations must be applied
to all Federal agencies and workers with few, if any, exceptions.

Two, merit and equity are the cornerstones of any viable and re-
alistic civil service system. Merit and equity are the two sides of
the same coin. You cannot have merit without equity. All aspects
of civil service must possess these fundamental characteristics in
order to protect the rights of civil servants and to ensure efficiency,
effectiveness, and economy of Government operations.

We believe that this concept guided the development and enact-
ment of the Civil Service Reform Act of 1978.

The problems which we are addressing today concerning equal
employment opportunity compliance and enforcement should be
viewed from the standpoint of the Federal Government as a single
employer.

Section 310 of the Civil Service Reform Act of 1978 establishes
the Federal Minority Recruitment Program as a means of getting
Federal agencies to increase the pool of minorities and women who
might qualify for selection of positions in occupations with clear
underrepresentation.
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The current role of the EEOC ie threefold: One, to consult with
the Office of Personnel Management on determinati ns of occupa-
tions with underrepresentation; two, establish agency guidelines
for the minority recruitment program; and three, send information
on determinations of underrepresentation to agencies.

The clear presumption in thi._ provision is that agencies will in-
corporate these determinations of underrepresentation and recruit-
ment activities into their affirmative action programs and plans.

Black., in Government has serious reservations and concerns
with V- arrangement. We believe that it would make better man-
agement sense to unify all equal employment opportunity require-
ments in one agency, the EEOC, for the sake of uniformity and
consistency, as well as merit and equity. Also, there is no small
amount of confusion and cc,nplications on the pa:. or agencies
which must respond to the paperwork requirement of both EEOC
and OPM.

Just as the framers of the Civil Service Reform Act sought to
create a central personnel organization, so, we believe, it makes
good management sense to have a central equal employment o
tunity organization with full responsibility for all aspects of
In point of fact, we think that the roles of EEOC and OPM should
be reversed; that is, EEOC should have full responsibility for the
minority recruitment program, and OPM should be consulted on
personnel aspects. The current arrangement probably further exac-
erbates agency compliance with the requirement to prepare and
subm't affirmative action plans.

We need a one-stop shop for all Federal equal employment oppor-
tunity activities. It is inconceivable to us that a critical responsibil-
ity of the Commerce Department's mission would be handled by
the Department of Interior, or that the State Department would
have to consult with the Department of Labor on some important
aspect of diplomacy.

As you know, the Federal track record for timely and accurate
processing of discrimination complaints is abysmal. According to
recent studies and analyses by the General Accouting Office, as
well as feedback we have received through our own Agency Watch
Program, far too many complaints are experiencing extraordinary
delays. Again, we believe that justice delayed is justice denied.

These inordinate delays are due to a myriad of complications, not
the least of which is the inherent conflict within Federal agencies.
For instance, the EEO counseling process is cumbersome and often
inefficient and ineffective; the EEO investigative process takes ab-
solutely too long to initiate and complete: the informal adjustment
process is equally truncated and disjointed. Often the management
officials involved act in their own self-interest which conflict with
the objective of achieving an impartial resolution of the matter
giving rise to the complaint; the EEO decisionmaking process in
agencies too often gives the appearance of prot'cting management
interests, as opposed to rendering e fair and oloctive decision; and
the EEOC appeals process is interminable in length.

Mr. MARTINEZ. Mr. Rogers, I am going to have to interrupt you
right there. Keep your place. We have to go down and vote on the
markup for the plant closure bill. We will return in about 10 min-
utes.
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Mr. Roasas. Very good.
[Whereupon, the subcommittee was in recess.]
Mr. MARTINEZ. We are now reconvened.
Mr. Rogers, would you pick up where you left off.
Mr. ROGERS. Thank you, Mr. Chairman.
Moreover, our members have told us that one of the most irritat-

ing and offensive aspects of the discrimination complaint process is
the inequitable manner in which complainants are held to rigid
compliance with the various timeframes for completion of process
steps, while EEO processing staff are not similarly tasked or held
accountable.

We note that within the past year the EEOC has developed a
number of proposed changes to its regulations for discrimination
complaint processing. The following are our recommendations for
making further improvements in managing the discrimination
complaint process:

First, the EEO counseling process should be professionalized and
conducted by skilled and knowledgeable specialists; second, the
EEOC should develop an expedited procedure for effective resolu-
tion of complaints at the informal stage; third, all EEO investiga-
tions should be conducted under the direction of the EEOC; fourth,
all complainants should continue to be entitled to the right of a
hearing, without exception; five, all EEOC complaint decisions
should be final decisions and not negotiated decisions; and sixth,
the EEOC's staff resources should be increased to accommodate the
foregoing full responsibilities.

Furthermore, we believe very strongly thr t the EEOC should ex-
ercise more frequently its current authority to hold agency officials
accountable for expeditious and effective implementation of dis-
crimination complaint decisions. There needs to be a consequence
for failure to follow a lawful EEO decision.

Blacks in Government supports H.R. 781 because we believe that
the federal Government is a single employer and, as such, must
carry out civil service laws in a uniform and consistent manner.
Presently, there is a disparity between agencies which comply with
EEO laws and those which do not comply. There is no apparent
system of consequence for failure of an agency to identify and cor-
rect its EEO problems in an affirmative manner. The signals which
noncomplying agencies are sending to those which are complying
are threats to nerit and equity throughout the Federal civil service
system. The system will not long endure if this selective compli-
ance continues.

Therefore, Placks in Government urges passage of H.R. 781, with
one additional proviso. Compliance with the requirement to submit
an affirmative action pier ould be required 30 days after EEOC
identifies an instance . wful and unacceptable compliance.
H.R. 781 may be then Is of achieving EEO compliance and
enforcement at this t)

Blacks in Govern r.ient appreciates this opportunity to appear
I' core the Subcommittee on Employment Opportunities and to
comment on Federal EEO program compliance and enforcement ac-
tivities.

We recommend that the EEOC be given full responsibility for
the minority recruitment program. We propose that the EEOC be
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given complete responsibility for all major components of the dis-
crimination complaint process, that is, with adequate staff and
other resources. Finally, we support passage of H.R. 781 because a
system of consequences is needed to avoid noncompliance in the
preparation and submission of the statutorily mandated affirma-
tive action plan.

Mr. Chairman, I will be glad to respond to any questions which
you or any member of the committee may wish to ask.

[The prepared statement of James. E. Rogers follows:]

PREPARED STATEMENT OF JAMES E. ROGERS, JR., NATIONAL PRESIDENT, BLACKS IN
GOVERNMENT

Mr. Chairman, on behalf of Blacks in Government, I would like to thank you and
the subcommittee for this opportunity to speak on the important matter of the Fed-
eral Equal Employment Opportunity Program and the enforcement responsibilities
of the Equal Employment Opportunity Commission. This is a matter of great con-
cern to the members of Blacks in Government.

As background, Blacks in Government is a nonprofit and nonpartisan national or-
ganization of Black Federal, state and local government employees. Our organiza-
tion was founded and organized in 1975, and incorporated in the District of Colum-
bia in 1976.

After a d'cade of existence we find that the purposes for which we organized in
1975 are no less critical and essential today. The barriers to equal employment op-
portunity remain a continuing threat and impediment to our progress and participa-
tion in the Federal civil service system. Therefore, we believe it is important for the
Equal Employment Opportunity Commission to function efficiently and effectively
in carrying out its statutorily mandated roles and responsibilities for the Federal
Equal Employment Opportunity Program.

We applaud the EWC for its efforts in improving certain internal operations,
particularly in the Office of Reviews and Appeals. Our observations and recommen-
dations concerning the EEOC's compliance and enforcement activities are intended
to encourage constructive and strengthening enhancements.

THE FEDERAL GOVERNMENT AS A SINGLE EMPLOYER

In order to understand the premises upon which Blacks In Government provides
its views of EEOC werations, I would like to briefly describe o"r concept of the Fed-
eral government as a single employer. This concept has been evolving since enact-
ment of the Pendleton Act over one hundred hears ago. There are two critical di-
mersions to the concept:

1. As a single employer the Federal government is obliged to carry out its person-
nel management responsibiiitie.1 with consistence and uniformity. Civil service laws,
rules and reg. lations must be applied to all Federal agencies and workers, with few
if any exceptiuns.

2. Merit and equity are the col nerstones of any viable and realistic civil service
system. Merit and equity are the two sides of tae same coin. You cannot have merit
without equity. All aspects of civil service must possess these fundamental charac-
teristics in order to protect the rights of civil servants, and to insure efficiency, ef-
fectiveness and economy of government operations.

We believe that this concept guided the development and enactment of the Civil
Service Reform Act of 1978.

The problems which we are addressing today, concerning equal employment op-
portunity compliance and enforcement, should be viewed from the standpoint of the
Federal government as a single employer.

THE FEDERAL AFFIRMATIVE ACTION AND MINORITY RECRUITMENT PROGRAMS

Section 310 of the Civil Service Reform Act of 1978 establishes the Federal Minor-
ity Recruitment Program as a means of getting Federal agencies to increase the
pool of minorities and women who might qualify for selection of positions in occupa-
tions with clear underrepresentation. The current role of the EEOC is threefold:

I Consult with the Office of Personnel Management fOPM) on determinations of
occupations with underrepresentation;

2. Establish agency guidelines for the Minority Recruitment Program; and
3. Sent information on determinations of underrepresentation to agencies.
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The clear presumptio,, in this provision is that agencies will incorporate these de-
term nations of underreereentation and recruitment activities into their affirma-
tive action programs and ?le .4.

Blacks in Governme.lt `:as serious reservations and concerns with this arrange-
ment We oelieve that it w uld make better management senile to unify all equal
employment opportunity re..iirements in one agency, the EEOC, for the sake of uni-
formity and con,-istency f-4 well as merit and equity. Also, there is no small amount
of confusion aril c.ompla:raionz on the part of agencies which must respond to the
paperwork requiremeuts e. both EEOC and OPM.

Just as the framers of the Civil Service Reform Act sought to create a central
personnel organization, so, we believe, it makes good management sense to have a
central equal employment opportunity organization with full responsibility for all
aspects of EEO. In pJint of fact, we think that the roles of EEOC and OPM should
be reversed, that is, EEOC should have full responsibility for the Minority Recruit-
ment Program and OPM should be consulted on personnel aspects. The current ar-
rangement probabi) further exacerbates agency compliance with the requirement to
prepare and submit AffirmativA Action Plans.

We need a one-stop shop for all Federal equal employment opportunity activities.
It is inconceivable to us that a critical responsibility of the Commerce Department's
mission would be handl-Ad by the Department of Interior; or, that the State Depart-
ment would have to consult with the Department of Labor on some important
aspect of diplomacy.

EEOC COMPLAINT PROCESSING

As you know, the Federal track record for timely and accurate processing of dis-
crimination complaints is abysmal. Acccording to recent studies and analyses by the
General Accounting Office, as well as feedback which we have received through our
Agency Watch Program, far too many complaints are experiencing extraordinary
delays Again, we believe that justice delayed is justice denied.

These inordinate delays au due to a myriad of complications not the least of
which is the inherent conflict within Federal agencies. For instance:

1. The EEO counselling process is curabersome and often inefficient and ineffec-
tive;

2. The EEO investigative irocesz takes absolutely too long to initiate and com-
plete;

3. The Informal Adjustment process is equally truncated and disoriented. Often
the managment officials involved act in their own self interests which conflict with
the objective of achieving al impartial resolution of the matter giving rise to the
complaint;

4. The EEO Decision-making process in agencies too often gives the appearance of
protecting managment interests, as opposed to rendering a fair and objective deci-
sion; and

5 The EEOC Appeals process is interminable in length.
Moreover, our members have told us that one of the most irritating and offensive

aspects of the discrimination complaint process, is the inequitable manner in which
complainants ere held to :igid compliance with the various timeframes for comple-
tion of process steps, while EEO processing staff are not similarly tasked, or held
acountable.

We note that within the past y,ar the EEOC has developed a number of proposed
changes to its regulations for discrimination complaint processing. The following are
our recommendations for making further improvements in managing the discrimi-
nation complaint process:

1 The EEO Counselling process should be profess:onaliled and conducted by
skilled and knowledgeable specialists;

2. The EEOC should develop an expedited procedure for effective resolution of
complaints at the informal stage;

3 All EEO investigations sh-uld oe conducted under the direction of the EEOC;
4 All complainants should continue to be entitled to the right of a hearing, with-

out exception;
5 All EEOC complaint decisions should be final decisions and not negotiated deci-

sions: and
6 The EEOC's staff resources should be increased to accommodate the foregoing

full responsibilities.
Furthermore, we beieve very strongly that the EEOC should exercise, more fre-

quently, its current authority to hold agency off dale accountable for expeditious
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and effective implementation of discrimination comr1aint decisions. There needs to
be a consequence for failure to follow a lawful EEO decision.

H.R. 781: EQUAL EMPLOYMENT OPPORTUNITY COMMISSION AMENDMENTS OF 1985

Blacks in government supports H.R. 781 because we believe that the Federal gov-
ernment is a single employer, and as such, government must carry out civil service
laws in a uniform and consistent manner. Presently, there is disparity between
agencies which comply with EEO laws and those which do not comply. There is no
apparent system of consequence for failure of an agency to identify and correct its
EEO problems in an affirmative manner. The signals which non-complying agencies
are sending to those which are complying are threats to merit and equity through-
out the Federal civil service system. The system will not long endure if this selective
compliance continues.

Therefore, blacks in Government urges passage of H.R. 781 with one additional
proviso. Compliance with the requirement to submit an Affirmative Action Plan
should be required 30 days after EEOC identifies an instance of unlawful and unac-
ceptable compliance. H.R. 781 may be the only means of achieving EEO compliance
and enforcement, at this time.

SUMMARY AND CONCLUSION

Blacks in Government appreciates this opportunity to appear before the Subcom-
mittee on Employment Opportunities and to comment on Federal EEO Program
compliance and enforcement activities.

We recommend that the EEOC be given full responsibility for the Minority Re-
cruitment Program. We propose that the EEOC be given complete responsibility for
all major components of the discrimination Complain* process, that is, with adequate
staff and other resources. Finally, we support passage, of H.R. 781 because a system
of consequences is needed to avoid noncompliance in the preparation and submis-
sion of the statutorily mandated affirmative action plan.

Mr. Chairman, I will be glad to respond to any questions which you or other mem-
bers of the subcommittee may wish to ask.

Mr. MARTINEZ. Thank you, Mr. Rogers.
Do you have any questions, Mr. Hayes?
Mr. HAYES. Just one. You mentioned time when violations are

found. On page 7 you say "Compliance with the requirement to
submit an affirmative action plan should be required 30 days after
EEOC identifies an instance of unlawful and unacceptable compli-
ance." Are you suggesting a 30-day remedy would eliminate the
current delay that exists within the statute?

Mr. ROGERS. That is correct. In light of the enforcement recom-
mendations made in H.R. 781, we believe that that length of time
should have a time limit imposed upon it, and we would propose
that a 30-day period would be sufficient to get that accomplished.

Mr. HAYES. How have blacks faired since 1981 within the Federal
Government? Do you have any numbers?

Mr. ROGERS. As far as how we have faired? Unquestionably, we
have not faired as well as we would have liked to. We have also
discovered in our research that a number of the employees that
were the subject of RIF's during the perky; of 1981 to 1983, which
happened to be a number of our members, were treated unfairly
pursuant to the process which was employed through the RIF proc-
ess. We believe that, pursuant to the concept that the Government
is a single employer, these individuals could have been saved in the
pros ess, of retraining those individuals to be retained by other
agencies which, in fact, hired persons during that same period of
time.

Mr. HAYES. What do you mean by negotiated decisions?
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Mr. ROGERS. There is a process involved that is currently used of
having the EEOC write recommended decisions back to the agen-
cies, for the agency's consideration as to whether or not they will
enforce or implement said decision. In any instance where there is
no final authority by an independent third party, and a party to a
litigation can have input to the implementation process, there is an
inherent conflict of interest.

We lh.. this situation should be similar to that we fmd in the
labor area, an which an arbitrator would come in as an independ-
ent third party

Mr. HAYES. I thought that's what you meant. I just wanted you
to say it.

Mr. ROGERS [continuing]. And render a final and binding decision
on the parties.

Mr. HAYES. Thank you.
No further questions, Mr. Chairman.
Mr. MARTINEZ. Thank you, Mr. Hayes.
I need a clarification here because there seems to be two differ-

ent procedures at the EEOC, one for the private and one for the
public sector.

In the private sector, the new policy of the EEOC is to require a
full offering by the employer before there can be any subsequent
action of conciliation between the employer and the employee.
That occurs when a qualified person has been denied a job because
of discrimination by EEOC guidelines, the person would have to be
put in that position before any negotiation occurs toward concilia-
tion; then that really restricts an employer from negotiating some-
thing out that might even be in his or the complainant's best inter-
ests.

Conversely, in the public sector, a victim is asking just for the
EEOC to make a decision. By putting that victim in the job, with-
out any regard for that person or how difficult it is for him to oper-
ate, or maybe negotiate a transfer to another department.
Wouldn't it be better for that employee?

Am I making myself clear what I'm talking about?
Mr. ROGERS. I believe I understand what you're saying. Our con-

cern in this area is that the agency has a number of opportunities
through the investigative process and through the various counsel-
ing sessions that are involved internally in the c qanization to
render some type of negotiated settlement of an issue. Our concern
is that we're currently operating under a system that has limited
teeth, if any teeth at all, to make the agencies conform to a system.

If we are going to use the EEOC as a third party to come in and
hear both sides of the case, then that party should have with it the
authority to make some type of enforcement or have the authority
to make a final and binding decision on the parties involved.

We have seen instances in which the system is creating a situa-
tion where a number of our members are losing faith in the proc-
ess, and if the system is going to work, we must assure that it is
one in which trust can endure.

Mr. MARTINEZ. What you're saying is that when both parties
come in to tell their side of it, that is the negotiation right there.
The Commission, or whoever the body is that is set up, makes the
final decision at that time.
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So it does not really exclude negotiation; rather it is going back
another time and saying you guys work this out and then come to
us with a recommendation and then we'll decide.

Mr. ROGERS. Exactly.
Mr. MAirrnsizz. Thank you very much.
Miss Argana, you stated that under affirmative action women's

employment in the Federal workforce has increased. But yet you
indicate there is still widespread discrimination and it is still a
problem, and you cite increasing allegations of discrimination. We
have gained, but still there is increasing discrimination.

How c'.) we explain that paradox?
Miss ARGANA. I think that in many capeswe have gained, but

we haven't gained much; let me put it that way. In 1976let me
just give you some figures for 1980 and 1983. In grades 1 through 4,
we are still the same, 76.8 percent of the people in those grades are
women, in both years, no change at all. In grades 5 through 8, 64.8
percent were women and 66.5 in 1983. There is not much gain
there. In grades 9 through 12, we have gone from 26.9 to 30.4. In
grades 13 through 15, we have gone from 8.2 to 10.3. In the SES,
the super grades, we have gone from 6.0 to 6.6.

We are gaining, but there is still not enough gain. So I think the
increased number of complaints is not because we're not in but
we're not being promoted perhaps at an equitable rate.

Mr. MARTINEZ. So it comes from, once you have gained access to
the job

Miss ARGANA. Yes, precisely.
Mr. MARTINEZ [continuing]. Then you are denied upward mobili-

ty?
Miss ARGANA. Yes, that is precisely what it is. We are there, but

we haven't been able to be promoted at the same rate as men have
been.

Mr. MARTINEZ. OK. It's like saying, "All right, come on, you're
on the job, but don't expect anything more than that"?

Miss ARGANA. That's right.
Mr. MARTINEZ. Very good.
I have one last question that I would like both of you to respond

to. It deals with the testimony we heard from the representatives
of the three departments that would not comply with affirmative
plans. The question has to do with their attitudes. How do we deal
with that situation and, more importantly, how does that affect,
let's say, the blacks, in your particular case, and the women, in
your particular case, with them refusing to comply with the law.

Isn't this going to have an even greater impact on the things
that you're fighting against?

Miss ARGANA. yes, without a doubt. I quite agree that if they
don't comply with the law, they are violating their oath of office.
The problem is there is nothing to be done about it at the
momentnothing is being done about it.

Mr. MARTINEZ. Probably the only thing that can be done is for us
to pass out H.R. 781?

MISS ARGANA. Right.
Mr. ROGERS. I would like to follow up on that a bit, and that is

why we have pursued the concept that the Federal Government is
a single employer. I am sure that if we were in the private sector,
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if a department or a division of a particular corporation did not
follow corporate policy, the heads of that division would not be
there and they would not have any responsibility as far as the fur-
therance of the corporate objectives and goals.

We believe that the Federal Government should operate the
same way and that the agencies that make up the Federal Govern-
ment are a part of the Federal Government and are one single em-
ployer. We are one United States and we are one Federal Govern-
ment, and those agencies and departments are just parts. What is
held for one should be equally held for others, and none should
take exception to the general rules of law.

Mr. MARTINEZ. What you're saying is 106 have complied and
three have held themselves above the law?

Mr. ROGERS. Exactly.
Mr. MARTINEZ. Thank you both very much for joining us today

and giving us your testimony, and thank you for being patient with
us when we had to take that break.

Mr. ROGERS. Thank you very much.
Miss ARGANA. Thank you.
Mr. MARTINEZ. With that, we are adjourned.
[Additional material submitted for the record follows:)

AEROSPACE INDUSTRY EQUAL OPPORTUNITY COMMITTEE,
Culver City, CA, August 22, 1985.

The PRESIDENT,
The White House,
Washington, DC.

DEAR MR PRESIDENT: It has been widely reported that you are seriously consider-
ing revising Executive Order 11246, as amended, and eliminating the requirementthat federal contractors establish numerical goals for the employment of minorities
and women. The Aerospace Industry Equal Opportunity Committee (AIEOC) re-spectfully requests that you reject any recommendation to eliminate the numerical
goal requirement. However, we do be!'eve that modifications can be made to the Ex-
ecutive Order's implementing regulations and the Department of Labor should bepermitt too n that review process immediately.

We of AI wonder why your Administration is so adamant in its opposition tothe issue of numerical goals. The concept of numerical goals, in its present form,
has been affirmed by the Johnson. Nixon, Ford, and Carter Administrations. It hascertainly had bipartisan support from the Presidency since its inception in the late
sixties. AIEOC does not know of any overriding effort by the business community to
eliminate the nuLerical goal requirement in affirmative action planning. We wouldwelcome a reduction in unnecessary paperwork requirements and believe significant
revisions could be made to the regulations and still maintain the integrity of the
program. Evidence that there is no effort by the business community to do awaywith numerical goals :s reflected by the National Association of Manufacturerspublic comment that it has endorsed the concept of affirmative action and goals andtimetables.

There is clear evidence that minorities and women have made substantial
progress in entering the work place and moving up the corporate ladder during thelast ten years.

All of the studies documenting this progress also point out that the contract com-
pliance program has played a major role in this effort. Numerical goals are not new
to the business community and are used in all facets of our operations. Financial,
saies, production, marketing, and employment goals are all used as a measurement
tool to evaluate progress, and we believe goals to measure the results of our efforts
to employ minorities and women are a sound business practice.

The goals as established in our affirmative action plans are not quotas. We do not
support preferential treatment and do not believe the present regulations require
preferential treatment. We do support equal opportunity and believe the compliance
program is an effort to insure that becomes a reality. Further, the courts have es-
tablished a difference between a goal and a quota, and in so doing, have given valid-
ity to the establishment of iumerical goals in affirmative action plans.
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We strongly believe that the decreased emphasis on affirmative action by your
Administration, the weakening of its regulations (and the elimination of goals and
timetables is clearly a weakening of the regulations), the reduction of OFCCP staff,
and the emphasis toward a voluntary approach will all significantly reduce any
chance for continued progress in the future. It will represent another step backward
in our struggle against employment discrimination. It will, no doubt, have a chilling
effect on the business community and slow down any ongoing programs which have
been designed to improve opportunities for minorities and women.

In summary, AIEOC strongly believes that affirmative action planning does not
abridge the rights of any group of employees, but is an excellent tool to plan and
measure the utilization of all segments of our work force. Numerical goals do not
give preferential treatment to any group's), but again, are essential to the effective
evaluation and measurement of an employer's efforts.

AIEOC has seen a great deal of progress in the employment of minorities and
women since the contract compliance program was implemented in 1964. However,
employment discrimination continues in our society, and we must not weaken the
tools that have been designed to serve the needs of all citizens. The elimination of
numerical goals would represent a major setback in our continuing struggle to
achieve equal opportunity, and we hope you will reject any such proposal.

Sincerely,
JESSE R. RUBALCABA. Chair.

[Whereupon, at 12:40 p.m., the subcommittee was adjourned.]
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