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ISSUES IN RELIGIOUS LIBERTY -

TUESDAY, JUKE 26, 1988 -

] U.S. SENaATE,, \
SuUBCOMMITTEE ON THE CONSTITUTION,
CoMMITTEE ON THE JUDICIARY,
‘ Washington, DC.
The subcommittee met, pursuant to notice, in' rooxn SD-106,
Dirksen Building, commencing at 9:08.a.m., the Honorable Orrir G.

Hatch (chairman of the subcommittee) presiding. |, .
- Present: Senators and DeConcini. - . '
Staff present: Dee V. n, gpecm} counsel; Randsll.P. Rader, *
chiet clerk; Leslie Leap and Deborah

%enerai counsel; Carcl Epps, .
ahl, clerks (Subcommittee on the "Constitution); and Dick
Bowman, counsel (Committee on the Judiciary). T

A ;
OPEN STATEMENT OF HON. ORRIN G. HATCH, A US..SENATOR
FROM THE STATE OF UTAH, CHAI , SUBCOMMITTEE ON
' THE CONSTITUTION ~ :

| S .
Senator 'HaTcH. Ladies and gentlemen, this hearing will now
come to order. We are here in the capacity of the Senate thclic:x“fn'g\$
. Committee’s Subcommittee on the Constitution, which I chaiy, to
conduct an oversight hearing on the state of religious liberty in
America wdag. ' S : - .
This is & subject of monumentel significance to our Republic. The
. right of every man to be free from governmental coercion or inter- !
ference in his personal relationship with his Creator is fundamen-
tal tté% our free and democratic way of life. Its value cannot be over-
stated. ‘ :
As historian Sanford Cobb has so accurately obgerved:
Among all the benefits to mankind to which this soil has given rise, thi pure reli-
. giau;é Ifb‘er.ty may be justly rated as the grpat gift of America to civilizatPn and the
wor : .7 S
The concept of religisus freedom has been cedéral in the political
philosophy of the leaders of our Nation since\the Pilgrims first
landed at Plymouth Rock in 1620. It was signi t in the I8th
century debates of State legislatures and the Continental Congress,
- where it had the indefat‘?able support of men such as Thomas Jef-
ferson, George Mason and, of course, James Madison.,
- _These debates culmipated in 1789 in the ;mésagé by the
Congress of the first amendment in the Bill of Rights. That amend-
ment cgntains these few but well chosen words: - >

Congress siall make no law respecting an establishment of mfigian;‘or prohibiting
the free gxgreise thereof U . ~

(A
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These wards, clear as they may seem, have been the subject of -

significant, and somedNmes heatdd, debate since their enactment
almost two centuries ago. These debates have often led to lawsuits
and from time to time the U.S. Supreme Court has stepped in to
give guidance and interpret those simple words. In 1947 the Court
told us in Everson v. Board of Education that the establishment of
" religion clause.means at least that:

Neither a state nor the Federal Government can set up a church. Neither can

gfhm laws which aid Bne religion, aid &ll religions, or prefer one religion over an-
er.

With nespect to the free exercise clause, ‘the Supreme Court
stated in Wisconsin v. Yoder that:

Only those interests of the highest arder and those not otherwise served can over-
balance legitimate claims to the free exercise of religion.

In other decisions, the Court held in 1962 that a prayer composed
by New York State sehool officials for voluntary recital in the
public schools constituted an uncorstitutional establishment of reli-
_ gion; in 1961 that Maryland's Sunday closing laws did not consti-
tute such an establishment of religion, in 1981 that a State univer-
sity in Missouri could not, without vislating the establishment
clause, allow eyual access to a student religious group to schoo! fa-
cilities used by other groups, and finally, in this year, 1984, and I
am only hitting a smattering of the cases, that a Christian nativity
scefe paid for out of public funds and sponsored by a municipality
does not represent an unconstitutional establishment violation.

With respect to the free exercise ciause, the Court has told us
that the State of Wisconsin cannot require children of the Amish
faith to abide by a State law requiring attendance in a formal high
school until age 16. _

ere these judicial interpretations have left us in law and prac-
* tice in 1384 is subject to legitimate differences of opinion. Much
has been and is being written on the subject of religious liberty in
America. On the one hand, there are those who su ¢+ that for all
our efforts the first amendment, in both its establishment and free
exercise clauses, has been misinterpreted and misapplied. On the
other hand, there are people who feel that the religious freedoms
contemplated by the Founding Fathers are, for the most part,
being fully protected.

Perhaps it is best for us to look upon this extended dialogue over
the precise meaning of the first amendment as evidence of a
healthy agd enduring Constitution. This subcommittee hopes it
means at least that. But thi§ subcommittee is also aware that in
the minds of some, the present climate for religious liberty in
America is not &ll it shouig be. :

By any standard of measyrement, there has been an alarming
acceleration of disputes between American citizens and Govérn-
ment officials over the proper role of the Government in the affairs
of churches. Just to mention a few of these disputes, we have re-
cently seen a minister and others sent to jail in Nebraska for refus-
ing to obey a court order which they feel, rightly or wrongly, is
against their religious beliefs; we have seen a private religious uni-
versity lose its tax exempt status, rightly or wrongly, because of
the school's racially discriminatory admission Standards; and we

g
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have seen a private religious university lose its tax exempt status,
riaghtiy or wrongly, because of the school’s racially discriminatory
admission standards, and we have seen a foreign national, who
came to our country to spread the word of God in the form of the
Unification Church, investigated by the Internal Revenue Service
and accused and convicted of criminal tax evasion stemming from
allegations that he was in possession of money and property which
h;; cs;:tended was not his own but rather the property of his
church. .

"~ We have also seen disputes over whether municipalities may,

- " constitutionaily, sponsor nativity scenes at Thristmas, whether Or-

thodox Jews may wear ‘unobtrusive religious headgear in military
service; and, of course, we havc recently had extensive debate on
the Senate floor over school prayer and whether religious institu-
tions are entitled to use public buildings in a manner equal to
other community groups. ' g

These issues and others will be discussed at today’s hearing.
Hopefully, we will leave.here with a better awareness of the rela-
tive well-being of our fundamental religious rights and will reach
some helpful conclusions. A debate that is still going on and pres-
ently exists as an amendment to the math ang science bill. The
Jjailings of ministers are especially disturbing to me. Here we are
putting men of cloth, as it were, behind bars right here in the 20th
century. It is more than disturbing to me. It is alarming. This is
not the Soviet Union, this is not Poland, this is not Afghanistan,
this is the United States of America. {[Applause.] .

Please, i would like really not to have any show of emotion
during this hearing. That does not mean I do not want you to act
the way you feel but [ just believe that the purpose of this hearing
is to explore these matters and find out. As [ was saying F am con-
cerned because this is the greatest country in the world, it is the
greatest country providing the greatest measure of religious free-

. dom in the world today and I am concerned about putting minis-
ters in jail bdcause of their religious beliefs and tenets or if they
are nok. religious beliefs and tenets, because of courts that will not
allow religion to be considered as part of its instructions to the
jury,

Now, soriething has got to be wrong. To be sure, we have come a

long way since the early days of this country when priests were

jatled, ministers were shot, and witches were burned at the stake.

But some are worrying that perhaps we may be slipping back. I

happen to belong to the only church in the history ofP this country

that had an extermination order put cut against its members by a

State Governor. That happened over a century agc and I for one

would like to think that it will never happen again, not in this

country. but what are people o think? When a Baptist minister of

a church-run school in Nebraska, which by a number of objective

meastrements may be doing a better job of educating children

than the public schools, is sentenced to jail for refusing to compro-
mise his religious beliefs to satisfy what appear to be unnecessary

. State reporting regulations. And what are we to think when a

'eader of an unpopular church whgq,is generally hated and despised
by large groups of people may he thrown in prison after a court
refuses to recognize what some believe to be his and his church's

ERIC L 1y
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constitutional rights in a criminal trial in our very own Federal
courts? Have we just become more skilled in hiding religious perse-
cution behind the veil of an investigation hy even that most irreli-
gious of institutions, the Internal Reveniie Service? 1 hope not.

But it is surely time we started finding out, and that is why we
are here today. These are not easy questions, these are not easy-
matters, they are tough. And this has beeh a very difficult hearing
to set up and I have been very concerned about it.

In arranging for this oversight hearing, the subcommittee has
made every effort to include a wide variety of viewpoints from a -
representative sampling of all religious groups active ix\\t;—oiﬁ/y/

" America, We may need tn hold followup hegrings to get ah-even
wider variety of viewpoints.

As a result, we will be hearing today from Presbyterians, Funda-
mentalists, Baptists, Unificationists, and Lutherans, among others.
And we have received written statements from many other reli-
gions, such as the Seventh Day Adventists, the Hare Krishnas and
the Scientologists, which will be made a part of the written record
of these p ings. And we will be happy to receive responses
from othé# religious institutions throughout America as well.

Now, al! of today’s witnesses have been requested to provide the
subcommittee with their observations on the current state of reli-
gious liberty and to recommend legislatjon if they so choose which
to them may appear necessary and appropriate to correct any defi-
ciencies in practice or.current law.

. Our purpose here today is not to retry or unnecessarily‘reargue
the facts of any previous lawsuits. We are’ interested in past
éhurch/state litigation only to the extent it helps us understand
the current state of affairs.

We feel we have an outstanding group of witnesses to help us in
the task at hand. Of course, central to that task is a constitutional
inquirg. We are not here to necessarily adjudge what is fair or nec-
essary or desirable but rather what is constitutional. .

To assist us in that regard we have invited two prominent law-
yers and coristitutional scholars, Prof. Laurence Tribe, who has tes-
tified before this committee many times, of the Harvard Law
School; and Mr. Wiiliam-Rell, a noted constitutional lawyer on the
issue of religious freedom, who also has testified before this com-
mittee, from Harrisburg, PA.

Before we.invg;esthese witnesses to the stand, I would be happy
a t;)xm to my dear friend and colleague from Vermont, Senator

any. . 2 )

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A US.
SENATOR FROM THE STATE OF VERMONT

o Senator LEAHY. Thank you, Mr. Chairman.
- I do have & short statement I would like to make.

I am glad you are having these hearings; like all of us, we find,
and I am sure the chairman is in the same si;gation where you
have {ive or six or seven different hearings sch uled at the same

" time, and that is the situation I find myself in. So at some point I
X will have to leave to go to another hearing. But I do commend you,

11
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Mr. Chairman, for choosing to devote a hearing of this subcommit-
fee to the important sabject of religious freedom.

As one who belongs himself to a minority religion, I do not think
that the importance of such a hearing can be overstated. You cer-
tainly do the subcommittee and you certainly do the whole Senate

_a service in holding this hearing.

Freedom to worship God in each person’s own way is a right we
should never regard as permanently secure, for too many times in
mankind’s history guarantees to that effect have proven overstat-
ed; especially wheul those making the guarantees consider them-
selves to have the one true faith and thosé needing the guarantees

*  are those who are considered to be in the majority. Ard that is
something that we should never forget in this country.

But nevertheless®I think history will show the current era as a
time when religious exprescion was bursting with energy. This is a
time when the inherent strains in the first amendment between
the free ggercise clause and the establishment clause—the tug of
war betwien the will to'worship without restraints of any kind and
the fear that favoring religion will result in State sponsorship of

. religion—have risen to the surface really more than at any other
time in our 200-year history. Yot this is also a time when the good
sense of pecple have kept these strains from dividing our society
along religious lin~s.

I remind everybody in this room that such divisions of faith have
weakened and destroyed so many natiops, S0 many nations
throughout history.

The Senate recently defeated Senate Joint Resolution 73, which
would have overturned the Supreme Cour!’s school prayer cases
and allowed vocal Statesponsored prayers in public schools. Some
people regard this vote as a victory because it reaffirmed estabtish-
ment clause values. I looked at it somewhat differently. I looked on
the vote as a victory because it kept Government from interfering
with the religious freedom of millions of American schoolchildren.
A number of witnesses here today will talk about the problem of
bureaucrats interfering with rights of individual conscience.

The very thought of Government committees making up prayers

» _for my children to offer to God is offensive to me. Our vote in the
Sénate on this important religious freedom issue is a sure sign to
me that the-first amendment is not a dead letter in America,‘g?xt a
living signpost pointing the way to the potential for enriching the
spirit without impoverishing the principles that nurture that spirit.

In addition to the school prayver debate, there are other conflicts

* regarding religious liberty which should be aired by Congress—con-
ﬂti‘c:ts over the taxation of religious entities, conflicts over equal
apeess to religious and nonreligious student groups during nonin-

", - structional time in the public schools, conflicts over the content of

' textbooks, conflicts over the payment for books in parochial

schools, conflicts over released time and conflicts over official spon-
sorship of public religious displays. o

The fact that there have been conflicts is far, far less important
than the fact that most of the conflicts can be resolved or greatly
reduced through the judicial and politice! processes that are guar-

- anteed by the Constitution and that are working as well today as
they were nearly 200 years ago when the Constitution was born.

I3
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Certainly in my owr. State of Vermont, tiny little Vermont,
northeastern part of the United Stu'es and within the State an
 grea that we call the northeast kingdom of Vermont, we have seen
just in the past few dayr -vhen these issues have come up, but the
issues will be resolved again through the normal 1@n:ﬁci&l and politi-
cal processes under the umbrella of both our ‘ederal and State
Constitutions. il ”

I am convinced that trying as the situation is in Vermont today,
that those issues will be resolved. .

The legislative branch of Government has a stmntgh and legiti-
mate inte-est in the health of religious freedom and the effective-
ness of the institutions that gusrantee its continuance. If there are
iapses in needed protections, those-lapses must be exposed. And if
we need new legislation, we should write and consider those bills
now, and again, one of the’ reasons why the importance of this
hearing. :

In addressing any harm that may come from the actions of State
or Federal bureaucrats, who are no more or less perfect than any
other public servants, we should not create additional dangers to
religion. For example, I see a danger in the diminishing of religion
which could come from prayers in school that are so bland and ho-
mogenized that they offer little spiritual nourishment to anyone. I
see a danger in the use of religion to bolster single-issue politics,
whether to the right or the left, and to polarize, rather than unite.

I see a danger in cloaking secular iegislative decisions in God's
word and will to justify one policg position over another.

% ] welcorme the witnesses who have taken the trouble to come to
Washington to address tiiese and other concerns. The diversity of
opinions that are likely to be expressed here today is a sure sign
that religion is a vital American concern, full of life. And above all,
free. — i

If I just think back through history of the number of countries
where there could be no public hearings of this nature, with such a
diversity of views and beliefs, each ene of which will be considered.

Again, what I said earlier in my statement, that we must make
sure that these guarantees are never proven overstated, these guar-
antees of religion, especially when those making the guarantees
consider themselves to. have the one true faith. That is the sign
throughout history if those seeking the guarantees were considered
to be in the minority, that the majority was starting to guestion
the values of the guarantees. . )

One of the things that has kept this country so strong for 200
years is that the majority has never questioned the value of those
guarantees. They have never diminished the value of those guaran-
tees to the minority of religious belief in this country.

Sa we in the Senate and the American people are going to be the
beneficiaribs of the interest and zeal of those who are testifying
here today. ! know I speak for Senator Hatch when I say you have
the thanks of both of us and I reiterate again, Mr. Cnairman, I
thank youffor holding this hearing.

Senator' HATCH. Well, thank you, Senator Leahy. 1 appreciate
your kind remarks.

We will begin this morning by inviting Mr. Laurence Tribe from
the Harvard Law School and Mr. Willian Ball, a constitutional
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expert and trial lawyer from Harrisburg, PA to come to the wit-
ness table to present some brief preliminary remarks on the consti-
tutional underpinnings of religious freedom which wiil serve as a
standard for the subcommittee to refer to as we proceed to hear
from our other distinguished guests.

I do not know of two people in this country who could speak
more eloquently or more accurately on religious freedom issues
than these two kind gentleman, and I have deep respect for both of,
them. And we are delighted to have both of you with us todey.

After 'we have had a certain number of these people testify, 1
would like to be able to call you back again to give us some of your
comments concerning what you have heard this morning. -

STATEMENTS OF PROF. LAURENCE H. TRIBE, HARVARD LAW
SCHOOL, CAMBRIDGE, MA; AND WILLIAM B. BALL, ATTORNEY,
HARRISBURG, PA :

Mr. TriBe. Thank you very much, Senator Hatch, Senator Leahy,
members of the subcommittee. I am honored by this subcommit-
tee's invitation that I appear to express my views here this morh-
ing on the Federal constitutional underpinnings of religious liberty
in America and on what I quite frankly perceive to be an escalat-
ing disregard by Government both for religious freedom and for the
separation of church and state without which such freedom, and
the open society that such freedom sustains, cannot long endure.

I will speak quite briefly and hope that I can be of some help to -
the committee in answering questions after it has heard further
testimony.

I think I should inform the committee at the outset that my con-
cern with these issuer of separation of church and state has led me
to serve as counsel in recent years in a number of major church-
state controversies in the State and Federal courts and in the Su-
preme Court of the United States as well as in the Supreme Courts
of other nations—sometimes representing churches and church
leaders, sometimes opposing them, depending entirely upon where
: saw the path of constituticnal justice leading me.

To note just a few prominent recent examples, and to illustrate .
the breadth of the problems that make this an important hearing, I
have represented or counseled the Worldwide Church of God, in
challenging the authority of & State’s attorney general to place a
bona fide cHurch under total Government receivership; Jewish
groups, in challenging Government’s command that they sacrifice
their Sabbath or their religious interests in order to take part in
athletic contests to represent this Nation in international competi-
tion; Buddhists, in chailenging the power of Japanese courts, oper-
atini under a consistitution and a consitutional provision modeled
on the first amendment, to determine which. is the true icon of the
faith; the Reverend Sun Myung Moon, in challenging the authority
of the Internal Revenue Service and the Department of Justice and
Federal courts and juries blatantly to substitute their own views
for those of the Unification faith on the allocation of power and”
property within that religion. I have also represented the Unifica-
tion Church of America, in challenging the authority of a State tax
commission to determine eligibility for real property tax exemption
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on the basis of that Cemmission’s own views as to the content of
church doctrine and theology; the Hare Krishnas, in their chal-
lenge to certain limits on publit solicitation for r¢ligious purposes;
Chfistian children and parents, in challenging prohibitions on
ﬁureiy voluntary, after-school, student-initiated prayers on pablic

igh school premises open to other groups. I have represented a
Massachusetts restaurant in challenging tﬁ authority of the State
to delegate to the governing body of churches the unilateral pewer
to veto the award of nearby business licenses. And 1 have repre-
sented the State of Oregon in challenging the authorit of the Raj-
nish church to incorporate land owned by it as an official munici-
pality of the State of Oregon. \

Now, that variety is merely illustrative, and just as I have taken
on these causes out of personal conviction as to what a just and
fair reading of the Constitution reguires, so I appear before the
s mmittee today to speak my convictions as a student of the,
constititutional law of church-state relations.

I Appear not as advocate or s counsel for any individual, any in-

* stitution, or any-group. I am certainly not a spokesman for Har-
. vard University, where I hold the only chair in constitutional law,

and whose recent insistence on holding its graduation exercises on
a Jewish holiday seemed to me sadly insensitive.

I appear, then, solely to express my own views and my own con-
clusions and to help guide this subcommittee as well as I am able
through the legal thickest of church and stajge. : '

Now, generalizations about such large smatters are obviously
treacherous, but 1 believe thaf the ultimate aims of the first
amendment's religion clauses are first, to facilitate spiritual voli-
tion by showing no Government favoritism or animosity
against any religious group or view, allowin each to flourish ac-
cording to the zeal of its adherents and the.appeal of its dogma;
second. to assure that spiritual institutional never be armed with
governmental powers either of the sword or of the purse, and that
Government not be wrapped in'the mantle of infanibiiit{) that
comes from identifiction with the divine—a mantle donned by the
Ayatollahs of the world but rejected by our mantle that makes it

ible for Government to denounce its critics as enemies of the
Almighty; and, third, to guarantee such governmental accommoda--
tion to religion as may be recorciled with these basic objectives, so
that religion is never relegated to a mere irrelevance, and so that,
when religion bears on a matter of concern to Government, it is
taken fully and meaningfully into account.

The Supreme Court in the recent of case Laskin v. Grendel’s Den
summarized the purposes of the first amendment’s garantees as
twofold: to foreclose State interference with the practice of reli-
gious faiths and at the same time to foreclose the establishment of
a State religion familiar in other 18th century regimes. Unlike
some observers I do not see those two clauses as in fundamental
tension with one another. Of course, they will occasionally come

"into conflict. But they reinforoe a common vision of the role of gov-

ernment in the affairs of humankind.

Thus, when the Court recently struck down a law giving church-
es governmental power—the ggwer to decide who, within a nearly
area, could serve liquor—the Court recalled that, at the time of the
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- Revolution, Americans feared not only a denial of religious free-

dom but the danger of political oppression through a union of civil
and ecclesiasticgl control. In sum, meaningful spiritual freedom re-
quires that Goternment keep its distance and not allow the inter-
mivx;%;ling of religious and civil institutions.

enever civil authority seeks at one and the same time to don
the sanctifying cloak of religious cerefhony and to wield the su-
preme agthority to tailor religious destiny, then both the denial of
religious freedom and thel danger of political c:gﬁressien are gravely
realized. And I fear, Mr. Chairman, that t denial and that
danger confront us increasingly in this Nation todagm -

In disputes over-matters as diverse as the teaching of children
and the taxation of income, government institutions at all levels
-are indeed forgetting how vigilant we must be to protect religious
freedom. They are arrogating to themselves the power to define
new boundaries between the secular and the sa , to swallow the
life of the spirit within-the bowelg of the bureaucracy, and to sur-
round the secular halls of the SPate with the sacred garb of the
church. I believe that it is not-truly faithful to the vision of the
Framers for courts to hold—as, the Supreme Court did in the case
of Marsh v. Chambers that legislatures may initigte their procetd-’
ing? with official prayers {Fronctmced by publicly funded chaplains
but that high school chiidren may not initiate voluntary student-
tinitiated prayers on public premises even after school hours, as a
number of lower courts have erroneously ruled.

- do not think it is consonant with wgat the Framers envisigned
for the most sacred symbols of Christianity—surrounded by piastic
reindeer, to be placed at public expense in a city’s central square
as the Supreme Court allowed in the Pawtucket creche ¢ase, Lyneh
v. Donrelly—while neutral programs of financial aid to all private
schools, religious as well as secular, are struék down, as they have
on ceeasion been by our Supreme Court, simply because they en-
eourage political activism by religious groups, activism which I
would have thought was the fundamental right of all Americans.
Nor deo I believe that it is faithful to the Constitution’s scheme for
jurors in criminal cases to be licensed to substitute their lay alloca-
tion of church property or authority for that of a bona fide church,
as they were shamefuly allowad to do in Reverend Moon's tax pros-
ecution; or for officials in a State’s educational bureaucracy to be
licensed to superimpose their ideological criteria of what children
should learn and who should teach them upon the religious criteria
of families and churches, as seems to occurred in Nebraska.

In decisions that some members of this su’ commitiee may de-
plore and in decisions that some may applaud,-1 fear, in short, that
this Nation. is departing dramatically from the relationship be-
tween church and state so wisely contemplated by the Framers of
our Constitution. To the extent that the %tate and Federal judici-
ary either tolerate or engineer departures of this sort, it is not only
those institutions to which we must appeal, it is also to the legisla-
tures, both State and Federal—in other words, to Congress itself,

The courts of Cafifornia were permitted by the Ug‘re Supreme
Court to remain ccmfp}etely passive when then Attorney General
Dukmejian, now California’s Governor, imposeéd a receivership o
an entire church—something that had not happened since the 19th”
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century, when it was done to tfe Mormon Church in blatant viola-
tion of constitutional principles. When that happened in California,
it was the Cabifornia Legislature, not the courts, that responded by
enacting limits upon such shameless pretensions to power. I think
. we have grown too accustomed to the fallacy that only courts may
be relied upon to safeguard constitutional:liberties. It is the mis-
sion of legislatures as well to be concerned about these matters
and, for this reason, to the extent that the U.S. Supreme Court re-
mains inactive while the Internal Revenue Service or the Depart-
ment of Justice or State officials invade the sacred precincts of reli-
gion or prop themselves up with religion’s supporting symbols, I be-
" lieve it is Congress that should consider measures for redress.
It is especially appropriate that such measures should concern
e religion clauses. For, unique 2mong the protections of the Bill .
of Rights, the protections of the religion clauses of the First
Amendment create not simply rights fqor individuzls and minorities
against the State; they create, in addition, & structural principle of
disengagement between two spheres of life. .
When that principle is violated, it is not only the rights s%identih
 fiable victims that age savaged; at risk is a form yof“society to
» ! which. for better or for worse, the Constitution commits us all. N
>, It therefore secms especially fitting that, whatever role courts
might play in tue elaboration and enforcement of rights against
Government, Congress should play a special role in preserving a
structurr of government that makes the wvery idea of rights have
meaning. E‘
In our sociéty, I believe that such a structure requires the vigi-
lant separatiort of the ecclesiastical and civil realms—not the ex-
pulsion of God {rem life, but the sepaytien of the reaims of God
and of Caesar. e
I believe thét this subcomm@ 35 to be commended for initiat-
ing what may be the first serious inquiry at this level in a very
long time into the state of that separation in America today, and I
trust that the subcommittee will keep in mind the broad consider-
?tli(ms that I have-tried to outline as it listens to the witnesses who
ollow.
Thank vou very much, Mr. Chairman.
[Material submitted for the record follows:]
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PREPARED STATEMENT oF LAURENGE H. TRIRE

.
L

I am bonored by Nﬂ Sabocmmittes's ms:mm that I appear
to expgess my views on the fedecal mt&tuuann undttpinninqx ct
religious liberty in m:su ~= and on what I perceive to be an
escalating disregard by government for religious freedom and for the
sep:nu.en of chnrch and state uithou§ which such freedcm, and the

_open m;_.iety such ::m ;uminl. cannot long endure.

*
o

Although 1 an the Proféssor.of Constitutional law at -
Harvard Law School, and have se as counsel in several major
church-state controversies in the ,smc*md federal courts,
sometimes representing and sometimes opposing churches and church
leaders, X qppait«hy on behalf ef no in&ividg. group, or
institution, but ielgiy in =y capacity as a student of L4
constitutional law and as a scholar in that field.

My prepared statement will be brief. I ulcme the
opportunity to shed what light I can on tkeESubelmittu': concerns
by answering as fully as time permits @teve: questions members of
the Subcommittee or its staff mey have.

Whﬁe generalizations about such iarge fatters are always
treacherous, I believe that the ultimate mims of the FPirst ’
mt‘l religion cl_a:m:s are to facilitate spiritual volition by
showing no government favoritiss toward, or cnn:onity against, a.ny:
religious group or view, but indtead letting "sch fiou:igx |
age;:asng to the zeal of its adberents apd the appeal of its dogea,”
m, 343 U.5. 306, 313 (1952); to assure that
spiritual insum:xeﬁs not be armed with the governmental powets of

svord or purse, and that government not be wrapped in the mantle of
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\Lmtmimny that comss from idemtificstion with the divine — a

asntle that makes it possible for goun-nt to denounce. its critics
as enemies of the Almighty; n&tﬂw&:antna@gemm
accomodation to the miqmly powerful spiritual claims of :éugien
upon the religious as may bs reconciled with these basic cbjectiver
mmjmimmtmcrmM:mmmthltm
Caesar's and unto God the tkings‘fhnt are God's presuproses &
society in u!;sxéh God's earthly messengers may not borrow Cicmar's
secular powers — and in which Caesar's Roman Empire is never
permitted to become the foly Roman Empire. .
* < .

. Thus, the Supseme Court hes authoritatively mi:e& the
=purposes of the First mme gm:m:m ‘relating to :cnqion as
sewofold: to foreclose state interference with the practice of
religious faiths, and to foreclose the ut:ahlistncnt of 3 state
religion fmuia: in athn: Eighteenth Century systems." lLazkin v.
W 163 §.Ct. 505, S10 (1882). Striking down a statute

delegating commercial veto power to churches and thus *enmesh {ing]

churches in the processes of government,® id. at 512, the Court in.

Grendel*s Dep recalled th* *[alt the time of the Revclution,
Americans feared not mly ‘a denial of religious freedom, but the
danger of political epprenim through a union of civil and
eeclesimtical control,” id. at 512 ‘n.m. whenever civil authority
seeks simultanecusly to don the sanctifying cloak of religious ‘
ceremony and to wield the supreme authority to tailor religious )
destiny, both the denial of religious freedom snd the danger of

political oppression are realized.

That denial and that danger confront us increasingly today.
In disputes over matters as diverse as the' teaching of children and
g .
the taxation of income, government institutions at all levels are

a:éogatim; to themselves the power to define new boundaries between
-~
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the secular.and the macred — to swallow the life of the spirit
4

balls of the state with &

bureaucracy, and to surround the secular
sacred garb of the church,

. It is lhl:dlg t& ul to the vision of the Framers for
islatures may initiate their p:Mng: with
official p:aye:l pronounced by publfcly funded chaplains — but thlt. :
~children may not inttht(munury prayers on public premise an

courts to holé that

K after school hours. It {3 dardly consonant with what the !:fn:
* envisioned for the most sacred sysbols of Christianity to be placed,
at public expense, in & city's central square -- while neutral -\
‘ programs of financial aid to all private schools, religicus as weil ¢

&8 secular, are struck down bceaun they enccurage politfical _

' activism by religious groups. Nor is it faithrul tc the !
Constitution's plan for jurors in criminal be 1icenued to
substitute their lay allocation of church ptof;c:ty or authority for
that of a church, or for offjcials in a state's educational |
bureaucracy to be licensed to superimpose their fdeological criteria b

of wimt :hndrenishoum learn upon the religious criteria of
families and churches. s E
i o . ,

. Both in decisions that some mcambers of this Subcosmittee may
app:‘mué and in decimions tz;gt some say deplore, this Nation has
departed dramatically from the relationship between church and state

" contemplated by the Comstitution. To the extent that the state and
federal judiciary tolerate or indeed engineer such dapartures, it is
not anly to those Lnstituticm that we sust appeal but also to state
legislative assexblies and to Congress itself., .

¢
When the courts of California were permitted by the United
States Suprefie Court to remain inactive when then Attorney General
George Dcuknejim impoped a :mimlh&p on an entire church, it was
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the California Legislature that responded by enacting Iimits upon
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. Mnited States Supreme Court remains fnactive while the mumn

Rmmmn Service, or the m:tunt ct .m:tiu. or state offic
{nvade the sacred precincts of rengim e: p:os themsalves up with
religion's, supporting symbols, it is Cmg:m that should consider.

. f
measures for redress.

¥ S

To be sure, viclations of the Pirst h&hn‘: drdinacily
appear in‘uug involving unpopular minorities -~ groups and
ind}\gﬁduut unl ikely to attract sufficieat political support to make
Congressional action feasible. But, unigue among the protecticns of
the BL11 of Right¥, those of, the Religion Clauses create not simply
rights for individuals and minérities against the state but a
structural norm of dinmq;gmnt heh\noa two apheres of life. ¥hen
that norm is violated, it is not simply the rights o‘.‘}dnntifixhh
victims that are savaged; at risk iz a form of scciety to which, for
-hetter or worse, the Constitution commits us all and from which, one
may hope, we all stand to gain. X —

It thus seems fitting that, whatever role courts might play
in +*he elaboration of rights against government, Congress should
piry a ial role in p:mﬁirxq a structure of government that
makes the zy‘idn of rights meaningful. In our society, such a
structure reqyires the vigilant separation of the ecclesfastical and
civil realms. I believe that this Subccmmitee is to be commended
for initiating a sericus i{nquiry Into the state of that separation i
in.m:ica today.
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Senator Harck. Thank you, Mr. Tribe. | .
{Applsuse.} g
Senator Harcx. Mr. Ball, we will turn to you at this time.

STATEMENT OF WILLIAM B. BALL

Mr. Bais. Thank vou.

Mr. Chairman, Sénator Leahy, ladies and gentlemen, I appreci-
ate the opportunity of coming before you this morning to provide
some observations with respect to the state of retigious liberty in
our country at the present hour. I have conducted constitutional
litigation in the courts of 22 States of our country and have ap-

ared in upwards of 20 cases in the Supreme Court of the United

tates involving rehg:ous issues on behalf of many different reli-
gious groups. There is a great deal of religious hber?' litigation in
the courts at the present time. Some of these cases éught never to
have gotten to court. Some are baseless. - -

But, many indeed are meritorious, f

As we note these cases’in the media, we neeé to keep our perce
tions, finely tuned. Not eyery religious claimant who says “God told
me to” is worthy of belief. But similarly, neither is every Govern-
ment agent who proceeds against religious bodies in tHis count

Today in my‘effort to afford you an updating on the state of re refi-
gious freedom in the country, {feei I should direct your attention
not to a series of specific cases but to two points on which I have

&

the liveliest sense of concern for the wellsbeing of our freedom. By

and large, discussion of these areas will not in a direct and tangible
way point to any specific legislation which the Congress might sée
fit to adopt. But I feel that the discussion may be vital to guiding
the cangressmnak mind as it grapples with matters whxch touch
upon reiigious liberty. .

The two points can be described as: First, overkill in the name of
the public interest;\and, two, penurious recognition of the realm of.
the sacred. \ )

To understand both ‘yoints, and these points I think work togeth-
er, we need to recall thyt the framers of. first amendment did
not feel that religion was\well enough pro by providing it all
nd) freedoms: speech, assembly, the press.
ouxth freedom into the amendment: free-
dam of religion. The first gtendment religion because it is
refigion. It tregts religio dif A erently gecause religion is different.
Bt neither religious lijerty nor govermmental authority & abso-
lute. Where Governmegt apd religion come into conflict, how do
the courts resolve that ict? The Supreme Court has laid down
a few very useful guidelines to ansSwer ‘that question. It has said
that the person who claims violation of his religious liberty must
prove two things:

One, that the religious practice is based 'on sincere belief and xt is
essential to his religion.

Second, that the Government activigmin questzen will be injuri-
ous to that practice. -

The, Government however, likewise, must prove two things:

One, that the harm is justified by something called a c&.m liing
State interest, not just a public interest. pi

No, they put a special
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Second, the Government must prove that there does not exist
some alternative means of realizing that interest without doing
them harm. :

The Supreme Court has also beld that while Government can ob-
viously have some relationship to religion, it may not regulate, ex-
ercise surveillance over, or attempt to control religious ministeries.
This kind of Government involvement with religion is what the
Court has called “‘excessive entanglement.”

Now, to address my two points vary briefly.

A number of lower court decisions lately have sanctioned govern-
jmental overkill in religious liberty cases by ignoring the require-
ment that Government may restrict religious liberty not in the
name of a public interest but solely in the name of a compelling
governmental interest—that is a supreme interest, a supreme soci-
etal interest. And those same courts have also ignored the require-
ment that Government is to be put upon its proof that such a su-
preme interest exists. .

In.the Wisconsin v. Yoder to which Senator Hatch referred,
a case in.which I argued behalf of the Amish parents some

ears ago, the Supreme, Court said that it was not'enough for Gov-

rnment to say that its coercion of Amish children was justified by )

ch an interest. The Court said that it would searchingly examine

wthe governmental claim to see whether the Governlnent had actu-

ally put evidence into the record which would prove the interest it
claimed.

In the distressif recent case in Nebraska, which has resulted in
S0 zggny jailings and ccnﬁscs)‘(ans. that pro&f was nevet, never ad-
ucea. - - A
) Ljﬂifx .in the rgvuisicnfﬁfzich Senator Hatch has expressed over
the continuance of these incredible harassments of Christian pas-

tors in that State. . )

Anocther aspect of this danger ‘of overkill in the name of public
interest is seen in the unfortunate.rationale adopted by the Su-
preme Court itself in Bob Jones University v. Uriited States. There,
the Court held that the tax-exempt status of a religious institution
must be destroyed on the ground that the institution declined, on
groved sincere .religious grounds, to observe what the Court called

ederal public policy. That term is nowhere found in the Constitu-
tion and nowhere defined by the Congress. Irrespective of one’s
opinion concerning the Bob Jones theol and its ban on interra-
cial dating, the princi%f on which the Court based its decision is
extremely dangerous. There are many things called Federal public
policy and thus there are many new pretexts for imtervention of
Government to suppress religious liberty.

. &

Closely related 1s my other point: yarrowness in izing t?e ..
fealm of the sacred. It is not in ntly happening thst legisia-

tive bodies, not deeply acquainted With the meaning of religious
liberty and anxious to get on with the business of adopting useful
social legislation, include refigious organisms within the sweep of
regulatory language along with businesses, industries, secular orga-
izations or other.secular enterprises or they at least jeave in
oubt, and thus leave to the public and to religious bodies, the costs

and burdeng of subequent litigation. I will not now discuss a major *

example of this which pends in the Senate at the present hour.
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Finally, adequate judicial review is greatly needed in religious
liberty cases. I am perplexed that when so many credible and
major religious bodies asked the Supreme Court to review, simply
to review, Dr. Moon’s case, that review was denied.

These religious bodies deem the. case momentous ik terms of
their freedoms, irrespeetive of whether Dr. Moon was correct or in-
correct in his challenge to governmental action. It.seems to me
quite‘ unfortupate that the case was not heard. f

A narrowly penurious attitude toward religion ix{ the occasional
statements of governmental leaders is seen_ in statements that reli-
giows leaders ought not to be heard to speak out on controversial
issues, especially if they are what is called the “single issue.” The
history of our Nation cries out to the contrary. Great issues in our
history from siavery through abortion have called for religious wit-
ness and the Constitution demands that that witness be allowed
the fullest scope. We must not, be afraid of religious controversy;
we must be afraid of the suppmmn of religious controversy.

- I do congratulate the committee once again on its having called

- for these hearings. [ am grateful that it is now proceeding to ex-
- plore in more detail some of the real problems which are being

faced in our country today concerning religious freedom. _.

Thank you, Mr. Chairman.

Senator HarcH. Thank you. {Applause.]

Thank you so much, both of you.gentlemen.

I have a numbbr of questions I.would like to submit to you. I
think they are important questions in order to make this record.
But in the interest of time, I think ! will submit them to you in
writing. I do have some other questions when we call you back.

[The following was subsequently received for the record: }
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" Respons®s OF MR, BALL To BUESTIONS OF SENATOR HATCH

1. is {t', in your opinion, feasidble to achieve complete
separation between clurch and state; and even if it is
F feasible, is it desirable?

Total separation <s mnot possible, since our
churches exist in a socfety which, for the good of
all of its citizens, has organized a sgovernment.
And our government lives in & soclety in which
churches abound. Inevitably government  and
churches have :eigtienigip:. and thus any
absolutist concept of chﬁreh-s:a:e separation
iﬁ which would reffiire the antiseptic avoidance of
such relationships is absurd. Worse, however, is
the idea that government may regulate churches or
church . ministries, exerczise survelllance over
them, cenfineichu:ches "to the sacristy", define
their dsftlines. entangle itself in their affairs,
or arrogate to itself a role superior to the
church. Indeed, traditionally in Aﬁ&rica. it was
wisely deemed that the state has a positive duif

toward religion to protect religfous liberty.

»

2. Is a wall between church and state what the First
Congress* intended when it passed the First Asendment?

The framers of the Comstitution did not speak of a

“wall”. But they clearly intended aveoidance of a

-

* //' I am mystified by your reference to “the First
' Congress .

[y
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state church and the greatest protection of all

other churches. ‘

Do you feel the frmr\s of the First Amendment, in
adopting the Establishment Clause, contemplated an..
absolute ban on government aid to churches, even i€
that sid vere non-religiocus in purpose and distribdbuted
in & non-discriminatory mgnner?

-~

‘The framers expressed nothing on the matter when,
after extensive, deliberation, they integrated
their views in the written Constitutiom. When on:.
is asked such a guestion, one must return the
- question by asking what 4s wme:wt by "aid".
Ce:iainly‘subsidy was _it_xtended to be avoided and

t&x exempéion was intended to be encgurgged.

-

Do you feel that we need more guidance fr%either the
Congress or the Supreme Court in definingkKthe proper

¥ .standard ;;: evaluating claimg of deprivation of free

E'

exercise rights? In oth words, do the Aderican
psbple and Azerican chu s have a clear picture

“right now on what ltmdaré«cf{m applied when the

courts consider whether & religious practice may be
uphald in the face of & civil law?
- &

I think that the Supreme Court has laid out, in
Shexbert v. Vernerfand Wisconsin v, Yc;ier. what is

probably (the best possible guidance for rescolving
Free Exercise questioris. However, some judges have
applied those teschings in niggardly €fashion. It
«is up to- att‘omeys defending religious liberty
rca.;ses to push very hard te get courts to
understénd the' full implications of the Sherbert

test.
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What did the First Congress* intend to do with the
Free Exercise Clause? D¢ you feel that the framers of

the First Amendment thought that a :cusie\h\;{:ctice
could ever violate a legitimate civil or criminal- law?

I am not“familiar with any intgnsian which tﬁn
First Congress may have entertained specifically
with reference to the Free Exercise Clause. As to
the framers of the C:::tisgginn, I an‘diso without
actual evidence. If surmise will do, :I would
assume that they would have considered that not
every religious practice could be exempt £ronm

application of civil or criminal law.

s

-

Do you endorse the proposition that if we go too £ar
in pushing the government out of the churches in our
quest for separation and so-called "neutrality”, that
we will end up creating a& society in which religion is
in effect discouraged and gn anti-religion attitude is
fostered instead?

This has already happened, and at the very heart
of our society - namely, in the education of the
millions of our childrern in the public schools. It
is utter nonsense even to suggest that our public .
schools are religiously "neutral”. They are in
fact pervasively secularist. As Justice Stewart
predicted, we now have a tax-supported religious

establishment of Secular Kumihigm.

Again, 1 am puzzled by your Reference to "the ¥irst

Congress”.
_27
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7. Mr. Ball, in an article you wrote for a book entitled
Church, State and Public Policy which was published in
1978, you stated_ that medifating institutions, such as
church-sponsored private schools, were being overtaken
and emasculated by government. Do you still feel that
way?

I believe that the governmental threat of tskesover
continues today, and that the private schools'
self-emasculation continues. All of this I set
forth in my testisiony on "Governance ‘.‘.n Edué&:ien"
before the Senate Comittee on Laber and Human

Resources on October 19, 1983. I hope that this.
way be more widely read.

-

8. You alsc observed in the article that ch - . echools
needed to take a stand - to resist unconstitutgnal
violation of their right to educste. Have you seen any
increase since you wrote the article 4n the
willingness of church schoeols to teke g stand, to

\’_.‘3 fight the government?

ek, ~

B \\‘ Happily, vyes Evangelical and fundamentalist

Christian schools have taken the lead in

- B resistance and deserve great credit for that.
) »
Q. Do you disagree with the dacision of the Nebraska

Supreme Court in Nebraska v. _Faith Baptist Church of
Louisville, 301 N.W.2d 571/(1981)7 Why?

-

I disagree with {t, but I must at cnce add that

the Nebraska Supri\ﬁg Court dpcided that case the
x -~

way it did on the basis of poor trial record

on which it l‘d to base Y its decision. The

3
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seemingly unending woes in Nebraska stem not only
from intrmsigant and biased 1local government
officials but also from that sadly deficient trial

-

LY
record.

From some of the comments we heard at -the June 26,
1984 hearing, 1t seems that & lot of ;;eaf:’le are
critical of the way our courts are handling the
religious freedom cases. Do you agree? What are the
main problems - inconsistency? Or apprcach?.

It depends on which cases you have reference to.
Scme cases have been decided .ext:@ly well by our
courts. The NLRB-parochial school cases, the
Christian school cnei in Vermont, Ke:ntucky and
Maine: these sre examples of good decisions. So
it's & mixed bag - some good court decisifons, some
bad. The problem in the bad cases st be seen
under two headings: (&) How well was the case set
up? Were the right issues raised? How good was the
record? (b)) Did the court ‘have sensitive
appreciation’ of religious liberty? Did 1t
Jackknife the case procedurally iu by, for
example, improperly granting a motion for summary
judgment)?F bid the court express  bias?
Inconsistency is Bnt the problem; understanding

‘religious liberty 4s the whole problem,

[ 3

Do you agree that in svery ciase involving the First
Avendument, a court will be faced with & balsncing test
- state interests versus an individual's or & group's
right to freedom of religion - and that often that’
test is difficult to apply?

28
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No - ‘th‘:‘_ states the matter too si{mply. It's never
& question of "‘pﬁhlic interest”. The "public
. interest” has nothing to do with the matter. The

Lo R

government may prevail in-a rcligigu:.lihcr:y case

only if it proves that its action {s justified by

supreme public necessity and - repeat, andi- {f it.

" proves that no less restrictive means ggi':: < to
meet that necessity. In this connection, I command
to yoyr attentiont the two excellent opinions from
the Ninth Circuit in the Callahan v, Woods cases
(658 F.2d 679 (9th Cit. 1981)); 84 Daily Jourmal
D.A.R. 1281 (April 24, 1984&) (No. 83-1688)).

. - \ -
» - : \/
; Y 'S

12, Obviously, whenever that balancing test is applied,
one side will win and the other will lose. Do either
of you believe - and I recognize this is a practical
question, not necessarily & counstitdtional one - that
whep the individual loses, it is ever appropriate in

~ —8ur legal sdciety for that individual to wilfully
violate & valid court order?

No, 1f by "valid" you mean & court order which is
in compliance with the Constitution.

SN -

’
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Senator HATCH. Let me turn to Senator Leahy at this point.

Senator LEanY. Thank you. I appreciate that, Mr. Chairman.

I sit here and I keep moving up the time that I have to leave for
the next hearing. I think this is probably the most interesting
thing happening on Capitol Hill today, some of the issues that are
being raised here, which really requires sel\ing.

I was one of those Senators who joined jn a letter to the Attor-
ney General, and [ think perhaps, Mr airman, you were also
{ asking him to seek certiorari in the Moon case in the Supreme
Court to get these issues settled. s
. We will also have; Mr. Chairman, I understand, be allowed to

kave at the end of this hearing Rev. Paul Weaver from Vermont to

put a statement in. ,

Senater:HatcH. We will be happy to do that. -

Senator LEAHY. I would welcome him for the record.

Senator HaTch. We will take his statement.

Senator LEAHY. He is a well-respected ‘religious voice in our
tate.

I would like to ask Professor Tribe a short question. _ 4\ .
In your view, does the State have an interest in protecting the
physical well being and safety of children even if te protect them
woug?d interfere with the sincere religious beliefs of a child’s par

ents’ :
Mr. Trise. Senator Lealy, I believe the answer is “yes,” the
. State does have that interest and religion is not an excuse under
our Constitution for inflicting harm on helpless people.

But in answering that question—and with a view toward the
recent events in Vermont where, as I understand it, Judge Mahady
ordered that a number of children coul? not be detained for some
72 hours in order to find out whether there was abuse—in answer-
ing that question, I do want to stress this: Paranoia and suspicion
are no substitute for concrete reason to believe that harm is being
done. It is all too easy for people looking at an unusual or an un-

; popular religious movement to characterize those who are under i?
. sway as abused and to act on the basis of that belief, whether 6r

. not there is any evidence of it. & -

It scems to me that, as long as we are going to recognize, as we
must, the power of Government to protect helpiess people, includ-
ing children from abuse, whether in the name of or in the
name of any other local, as long as we are going to recognize that
power we alsc have to recognize the grave danger of the abuse of
that power and we have to create protections against such abuse.
And among such protections there must be a requirement—before
a Government intervene, intervene in what appears to be a bona
fide religious movement—there must be a uirement of some ob-
jective reason to believe that, apart from the majority disa%:ee-
ment with the particular movement, something is happening which
is ;xr;ifaswful, coercive or endangering to the health or safety of indi-
viduals.

In the absence of such objective reason, I think that mere suspi-
cion should never suffice.

Senator LEany. Well, that is a standard that you would apply to
allow Government decisionmakers to intervene over the religious
objections of parents.

: t@i 31
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Mr. Trige. If there is objective evidence of direct abuse, that is
correct, Senator:

Senator LEany. My last question, and I have a number of ques-

tions [ want to submit for the record to both the witnesses if I

might, Mr. Chairman, but my last one is thit the FBI and the Jus-

s tice Department have issued guidelines for mang;‘af their agents to

pose as clergy in undercover operations. N
Do think that there should be—that this stiguld be allowed or
should there be a statutory ban prohibiting t of such cover
by the Government? . ‘ :
Mr. TriBLE. Senator, my reaction to that is a mixed one. It does
seem tc me that there is a legitimate governmental interest in as-
suring that the good name of religion in America not be abused by
groups that simply dor he mask of religion in order to obtain vari-
ous benefits. But at ti  me time, technigues whereby Govern-
ment sullies its own hands by impersonating religious believers
leave me deeply troubled. It seems to me that th€ use of informers
and undercover agents in law enforcement generally, although im-
portant, is easily subject to abuse and that certain forms of Govern-
ment_impersonation are so inherently troublesome and problematic’,
that, without clear proof that they are indispensable to law en-
forcement, which I seriously doubt, I would think that prhc:icggk of -
that kind should be legislatively disapproved. . R S ,
Senator Lkany. Thank you. \ )
Mr. Chairman, I appreciate the courtesies. I ,will submit the rest
of my questions for the record. I know you have a long agenda.
Senator Harcu. Thank you, Senator aeahy.
I will submit questions as well.
I want te thank both of you gentlemen for your excellent state-
ments here today. I think you have added a great deal to this hear-
ing in setting the tone and establishing some of the problems
which_do exist or may exist—may exist and which may very well
be major problems in the future. And I think to that extent we
really have appreciated having both of you with us. .
Now, we wilg)exct;se you for the time b€ing but I would like to be
able to ask you to be prepared to return to the table after our next
several witnesses so tgat we can have a discussion concerning spe-
cific details regarding the issues they raise. We really do greatly
appreciate your opening remarks which have set, in mi opinion,
the proper constitutional tone for this hearing. We will keep your
comments about the Constitution in mind as we proceed.
Mr. TrisrE. Thank you, Mr. Chairman. .
Mr. BarLL. Mr. Chairman, may I, when we return, have ¢ . op-
itunity to respond to Senator Leahy’s question concerning the
ermont parents?
~ Senator HatcH. I would be happy to have you respond at this
point.
Senator Leany. I would be happy to hear him now. .
Senator HaTcH. While Senator Leahy is here.
Senator Leany. I was trying to save the time.
Mr. BaLL. I will save the time——
Senator Leany. As you could imagine, the question is one, the
very substance of the question would be ene of interest, whether it
invelves anything in Vermont or any of the other 49 States. But I
L.

-
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must admit that my atténtion is focused a wee bit more because of

~ Vermont. :

Mr. BaLL. [ join completely in Professor Trible’s answer to your
question, but with this addition. I think we have seen in & number
of States lately that the State really considers itself to be the supe-
rior parent. It provides regulation and frequently licensing of ac-
tivities upon which it ought not to regulate ant-in which it should
not require a license..And thus at times the real question becomes
not whether the parents were taking care of their children proper-
ly, or whether 2 school is operating to the benefit of children, but
merely the technicality of whether it got a license.

In this view the matter is then allowed to proceed by criminal

complaint against the parent or the operator of the school merely
. on'the grounds that he did not recognize the State’s right to impose

licensing upon him. A

_ Senator Leasy. I think you raise a very important point. We do
seem to have more and more and more of this idea that somehow,
whethee at the munitipal, State, lor Federal level, we are going to
take ov&%ﬁd.\aﬁ least when I was.growing up—and I am only 44,
so it has not been that long—what was considered the responsible
duty of our parents. And when I was growing up in Vermont I
would assume that there were certain responsibilities that my par-
ents had and they wauld pass on those responsibilities to us, too,
with our own children. And I must admit, Mr. Chairman, [ think
my mother still feels she has those same responsibilities when I go
home.

» But——

Senator Hatch. Knowing yoy, Senator, I am sure she is going to
watch over you very carefully.

Senator LEAnY. But the point is a good one, at some point we are
‘going to ask the question, may be that is one of the most valuable
things out of these whole hearings, agk the question, At what time -
do we say wait a minute? Parents have some responsibility to their
children and their children vice versa have some responsibility to
‘their parents and these are not responsibilities that Senator Hatch
nor I or anybody else can legislate or take care of. They should be
taken care of at the basic places where they should be done.

Senator HarcH. Well, I am going to thank Senator Leahy for his
interest in this hearing and ¢f course the excellent issues that he
has raised.

Thank you so much, gentlemen. :

We will now ask cur next two witnesses to come forward. They
are Pastor Everett Sileven of the-Faith Baptist Church in Louis-
ville, NB; and Dr. Greg Dixon, who is the national chairman of the
Coalition of Unregistered Churches, Indianapolis, IN.

Both of these men have had considerable contact and experience -
with the State government of Nebraska in recent litigation which
centers on the issue of State'legislation of a church-run school.

We will begin with you, Dr. Dixon, if we can.
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STATEMENTS OF PASTOR EVERETT lSlL[s‘\"'EN. FAITH BAPTIST
CHURCH. LOUISVILLE, NE; AND DR. GREG DIXON,: NATIONAIL,
CHAIRMAN OF {/NREGISTERED CHURCHES, INDIANAPOLIS, IN

Dr. Dixon. you very’ much, Sqnamr Hatch, Senator
Leahy.

Agtin, may [ say that I appreciate the opportunity of being here
today, es peaaéé:hen I nnderstan& that hun&reds have asked for

the privilege 4f testifying.

I also W tasaythatfheardnothmgfmmfv{r Ball and
Mr. Tribe that I would disagree with and I appreciate the gentle-
man coming and so succinctly putting ferth whét I believe is our
faith at this time., {

Senator Harcu. You will never hear a more succinct or a more
competent discussion of constitutional ramificaticns concerning re-
ligious freedom than these two gentlemen have ngen here today.

Dr. Dixon. I agree, sir.

It was the cause of rehgmns liberty that gave birth to this gresa
Nation. Now it seems that the Nation is determined to destmy reh )
gious liberty. John Leland, the leader of the Virginia Baptists ob-
Jected ta the first drafts of the new Constitution. He asked Where
are the tees of complete religitus liberty; where is the pro-

tection for the individual to believe or hot.to beliéve, to worship or .

not to worship, to be free to support his church or any religion or
any religious cause and free'also from Government to support some
particular church? His influence caused Madison to,introduce the
first amendment that has been the gue~dian of rehgmus belief and
practice for these 200 years.

It was also the bieedmg back of Baptist street preachers that in-
prreé Patrick DI%enry to give his “Give me liberty or give me
death” speech. nation’on earth has been blessed as this Nation.
We must either say that God is responsible or that America is an
accident of history. I believe, along.with most Amencans, that the
hand of God has made this possible. .

But it seems to me that the government at all Eevels now is
saying to God: We do not need you any longer or your ambassa-
dors. For all practical p the first amendment, ig my opin-
ion, is now dead. The religious guarantees of the Constitution is not
but a scrap of . .or, like Russia and other Iron Curtain emmtnes,
where you are free to believe but not practice your faith.

Lower court judges caftinually say: “We' cannot rule on the Con-
stitution.” However, they are quick to rule in matters that, in my
opinion they have no jurisdiction, such as matters concerning
church discipline, as an example. :

The state has literally declared war on religion. There are over
6,000 believers on trial for their faith in America today. ‘Through
zoning laws, churches are being shut down, Bible studies in homes
have been stopped, and cities have demande& that an infant church
have as much as 1 acre to begin. A judge recently closed a church
in Sparks, NV, because the pastor saxd I am 8 preacher.

But the judge said: No, you are a school teacher. And therefore
he closed the church. Besides, a pastor was jailed and a church
padlocked in Nebraska and the other pastors-—and Pastor Gelsgx
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e
orpe is here present today who has had untold amount of persecu-
tion in North Platte.

I saw seven Godly men recently tried in abstentia in a courtroom
in Cass County, NB. A pastor and his wife were being triec for bat-
tery in Bristol, IN2at the present time..What was their crinie? They
gave a child threé whacks each in a church school. The judge said
to the pastor at the indictment hearing: Il the child had just said it
hurts, you could be charged with battery. .

A couple in Indiana are being tried at this time for reckless
homicide because they believe in K;ager rather than medicine with
regards to health of their child. yet the State of Indiana cov-
ered up the death of a baby who was allowed to starve to death in
a Bloomington hospital. And I might add that if in fect there are
87 deaths attributed to Faith Assembly Church in Indiana, there
are 1.5 million deaths due to abortion perpetrated by the Federal °
Government every year.

The IRS is now a ferrorist organization, they have become so
strong that they can jail religious leaders for legitimate practices.

E})\Tp lause.} ,

. DixoN. The press has reported—— ,

Senator Hartch. If I could interrupt you. I really would like to
ask the help of all people here assembled to please not show any
emotion throughout this hearing. I hate to tell you that because I
know that these are emotional issues, but we have such a limited
timefnd I have another very important hearing;that has to begin
at 2 o'clock and I am ininta have a very difficult tithe getting
through with this one. So I know how important this is and I know
how much you feel and I respect you but I*have to ask that we
have no other demonstrations. And I hate to put a damper on that
but it is just very important that we get through this testimony,
and we have a number of very important people.

Dr. Dixon. I will be through in just a minute, Senator../

Senator Harch. Thank xou.

Dr. Dixon. The press has reported that IRS agents now pose as
pastors and CIA agents post as missionaries. I am afraid that this
is putting our total worldwide missionary efforts in grave danger.
This is a direct assault on the church, but what happened in Ver-
mont last week to&)s it all, in my opinion.

Without a valid warrent or probable cause or due process, 112
children were snatched from their parents at dawn and held for 11
hau_?é Thank God for the judge that ie{t them go before the 72-hour
period. -

There are four areas, in my opinion, that we are having the most
problem with: ,

No. 1, the IRS thinking that they ought to have jurisdiction con-
cerning church finances.

No. 2, the child protection agencies that have received millions of
Federal funds all over America and have established these child
protection pgencies in the States and they are sbusingstheir power
concerning ehildren and their parents in regard to the educsational

rocess and discipline. And, Senator, may I say with all my heart, I
lieve that we are not just talking about States’ accreditation but
it will not be long unless somethi appens that is accredited or”
has the imprimatur of the Federal Education Department they will

-
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not be able to go on to higher education. Also, they will not be able
to get a job. : !

The other area is in the of health. As an example, midwives
have been outlawed in the\State of Indiana. Pecple have been’
i icing medicine withou: a license just
eoncemmg vitamins. and health

These primarily are the four areas that I think we are havmg
the most problem in.

One other thing in closing. Some time ago a lady stood in
Denver, CO to speak to an audience. She said: “] escaped from
Russia when the Communists took over there. I escaped to a Baltic
nation. I escaped when the Communists took over there. Then I
went to Cuba. I escaped when t,he Communists took over there.
Now I have come to America.”

Somebody from the audience said: “Thank God you could come to
America.”

She said: “Yes, I thank God. But if America falls, there will be
no place else to go.” . t

Thank you. .

Senator Hatch. Thank you, Dr. Dixon. I appreciate it.

[The following was subsequently received for the record:]
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.. th AMERICAN COALITION f .
+ UNREGISTERED CHURCHES
; , - ACU.C.

L or - 2 OX .
. inttanapelts, Indfama
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- PRONE 3177972452
Jume 29, 1984 ¢ . N
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Senator Ocrrim Eatch -
: Washington, B.C. . ; .
’ e ————r . .
e DR LI WeRDNER Sanator:
AARFORR. ey .
L "1 -
This lettar {e befng writtes o Wy way deck to Isdiamegolfs. L=
. 1 want to thesk you for cobducting the hearisg os Relfgious ) ‘
1idercy ond the lat Amanduse:. [ coumt (t as eas of my . :
sreatant privileges to tastify. N )

H

Nowverwr, since the recesd will he Isft opem for thirty days, 1 wouwid
. Iike to set ihe reccrd siraight as to the positiom of the uaragistared
churchas . e

First, let sx defime what I mpsm BY tired church. An umreg- .
istered churck {s ome that recegsisse st alece o the Mesd of thyf

church based ou ssny vegumes of scriptute; dat for hrevicy [ will see-

cidn twa: Macthew 26:16~20 - “And Jesus camb snd slake uato tham,

seying, All power s givem wto me ix heaves and in sarth. O yu

tharefore, snd teagk 21l matfoms, Daptising them fn tha same of ¢
Father, ané of the Sen, ond of the Noly Ohesti Teaching them to .

obssrve sil things whatsssvar I have cammsnded Yeu: saé. le. I & #1CX ‘
you slwwy, aven umte the bod of che worid. Amen." Kpbesiams 1:22, 23 -

. . “Amd hath put all thisge ueder Rie feat, and gave kim % be the hesl

cver all thimge te the churek, whiek iz kis dedy, the fulness of A

that fillech all im all.™ Darefors, sz wreglietered church recogaises

oo head Geculsr of sacred But Christ aloms.

e

Thearsfore, an warsgistared charch ¢+ umiscorporated by the ststes and
doss sot seak or racaim SOI{c}{(3) wrt Jor profit statws victh the Federal
Covsramant. Iz 4oms Bt seed Or ATiAs: & licemse, permit, cartificstics,
R registration, or accraditetios by Aa; state sacity for say of itx mio- s
istrime. It selither seaks oF accepls stets fumds, such e ruition tax
credits, saither fows {t pay tases hecauss the church is mot t4Xx svampt -
in Amsrica; but somtassbls. Also, we recogulse the truth fs Chief
Justics Jobs Marshall's words, "The powsr te teax ie¢ tha power te
deatroy.” i siec Palfsve in the adags, "Coms shakles coms shackies.”

Now Lo the 1fxdt of the abowe, lef ag discuss ¥Wiliem Baii sod larry
Tride's testimowmy.

1 am in total agreemmst with what they said, for mm {mcorpocsted churck

that {s. Vhen there (s & questios of EOVErERIEL saCToSChmARE, ChEF SUST

éo ss the geatiemss suggested. They must argue entangiement, smd the

Goveromset must prove s compeiling (sterest and ¢hat thars was no less
"ﬁ reatrictive way to accomplish their goel. Bowwver, by srguias escasgle-

ment the fmcorperated church Mg sdalitted thet the Covermmast hss &=

¢ tnterast in thefr affstrs Ry wirtue thasr iacerporation which iz
scseif Lo & croature of the ftaca.

Wow, cha umragietared church ¢ £¢fferamt. e de met recoguize say

totugliat of governmeat fm the faternsl sffairs of owr churches unlass

¢ can be proves through due grocess Chat somecns Mas cemmitted s common

law crims. Thet £# tajsry Lo somsome’s parsoe or proparty, and Chose

char pes m‘k crizisal, magt civil. This £s axactly vhat Bemsns

chaptar 13 tedches. Wote varse 3, “For relars arg met & tesrer to good

warks, Sot to the s~1l.® Verse 4 save, “For tay e the minister of God

to thaa for good. But $f thow 40 that whick £« evii, de afraid; for he

searsth set the swawrd tx wain: for be is the nistuter of God, & cevem- -
sar o exscuta wrath upom him that dowth svwil.”

for imsteace, Filate safé coscarminmg Jesus, "“WRy, what ovil hath he dome?"
Mecchow 27:23. The Jews assered Mx, wve hive & low, sad by our lsw he

ought to dis, bacauss he mede himeaif the sem of Ged." Thea Pilate sald,
“toke yo Mim and crucify him: fer I find mc fawit fa Nin"

{m other worde (hars wae me Rebae law thet Piacs cewid wse to put Eia o

dosth. Zut their lew wes preseatad to FPilste conceraing bisaphsmy sméd

Pilacs, being & coward amé comcermed for hie Sob; ifetemsd te the rabble .
ey, “Crwcify him, crucify him.®

-
I1n easemce this (s whet fs Mgpeaiag ail over Americs. Lat's uee Nebraska
s o= sxetple. The Comstitutiom of the Dmited Statse and Nahraghs give B N
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Fasth Begtiet Church svary lsgal right ts cosduct am educatiomal msafetry.
nfmnm:‘--m:u,un&n.-(tmmmnmnnﬂ
the church racsgaises the etate’s sutherity ever them. Fastor Fileves
sad othars wenlil ast recsguise thfis sutberity (s legitimsta gevermsmaial
fatarsst), Charafese thay tiimd s crush Aim. *

Of cowras, it man all iegal becouse thay Med "¢ lev". But mo avil {(crime)
waa evar Neught agaiast $ .

We do 20t see the iet Amamdmpnt the tarme of the eatadblishmanr claupe
ot the free ensrvise clsuse. We see {2 o0 & whols, e Dalfewve the
elaple but forceful lenguage, IF recegnised by the courts, te be adaquata.

"Comgress shall make ac law reepecting an sisdiichment +f religies, oc
Frodissc tha frea axercise thevesf.™ Im cther wonde, the state will met
eetabiiak & caligien, and they will mot kindar reiigism from prepigating or
evangelisiag thafr falth.

He undarstané the ward me (o msam no. Therefors, 0 say Covermmmat has &
lagitimate fnterest ia sur churches fs te reCopeise Cevernmest &z iaré
rafher tham Christ. To take a ilicemss oF pel of sny kind weuld be
for us the dental of the tordehip ef Christ. Te pay éirsct tames of
asy kind wuld be te recegRize the Scats as pevers TaShET tham our
ileord Jeswe Chriss.

Therafere umless it can e provem througk due process that thers is
crimimal activity, Covarnment slould lsawe the churck te Carry out its
Cof gives sfaistry. Therafors, for che Stete o FANe any law regulatiog
She churches’ activities or mimistries is umcomstitutyiemei. In othar
werds, ae Emoas 80, '

But it comcetns me daeply that the lower coutrts comstastly say that they
canact, of wiil pot, rule om the Comstituriom. Iz that tNey are hreakisg
the lex by viclatimg thefir cazh to uphold and defead the Constftution.

in wy opinios, we new legielajice is mewded unless £t will stremgchea the
ianguage sad iatent of the et Amesdmamt. To pags ey Tugieiation would
in my opision, cheapeq the lst Amendmest. If our itdertfes ars not
protacted by {t, them our ifderties are goas aaywey. -

I trust that the courts of this matiom will begis homcrisg che ist
Amgodment, of guod see avd wase will popuists the fasie fs Americe ae
fu other countriss. Ouwce sod for &ll, 1T muet be sstadifaded ageis in
Qur gener2liion that we hava the right fo practice cur Fafed Lo Amasice
At weil a8 to belfave it

Now if you or ac one slse {n the nited States sgrees Witk Ihe poeiticm
of the wregivterad churchem, our feich should stiil be protected by -
the lst Amendiwnt.

Thank you for your Kind stteotfon to wy positiom om this matter.

Yours most siacsrely,

no
1 at ?’t)_h((.h o
>

-
Srag Didms

/et ¢ N
P8, 1 etf1] mefncafn thps for all practicsl purposes the Comstitution

ia dasd.

-

ce: William Beil

larry Tribe

Everelt Sileven

Robert McCurry é

-
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Senator Harcu. Pastor Sileven, we are happy to take your state-
ment at this time. -

STATEMENT PASTOR EVERETT SILEVEN

Mr. SiLeven. Thank you, Senator Hatch. I want to thank you
and your committee for having these hearings and I want you to
know that it is & privilege to be here. «

I have been in over 1,000 churches in the last 18 months and
have spoken to over 1 million people face to face, I am here today
to say that it is my candid opinion that Government at all levels
has now become the adversary of the churches and freedom of reli~
gion. .

There are now approaching 7,000 cases in this country where
Christians are being prosecuted. Just recently in Milwaukee, two
pastors came to me and said: “We started a church in a home and

we were told that if we .opened our bibles one more time in these

homes we would go to jail.”

Today there are parents in Florida who are about to lose their
ch}i}kdx;en because they refused to send them to e State-approved
school. : -

It is not because the quality of education is poor. In fact, test re-

. sults indicate that the quality and academic achievement is superi-

" and church for not payi

or.

Today, as I sit here, there is a church in Redding, CA that is bat-
tling the State bureaucracy over its control of its day care center.

I too-would agree that the IRS has become a law unto itself. In
fact, without trying to be inflammatory, I think there are many
people who feel that they are really the gestapo-like agency of our
Government. .

The Reverend Moon's case, the Bob Jones case, simply lay the
foundation for which the IRS will continually come down upon
churches.

Now for the first time we have one small Southern Baptist
Church in the State of ia where a deacon turned in his r

n%gh Social Securigatax even though it is

being repealed, and the I levied a $2b-ada nalty against
that church, with the indicationithat they will sell their property if
necessary to collect. u

Nebraska has been the Morror story of our Nation for a long
time. In 1980, the Amish were prosec even though the Yoder
case is in good standing. They were filed. They refused to pay the
fines. The State confiscated their buggies and sold them at public

‘auction. Rather than fight, the Amish moved. .

The Mennonites have' been prosecuted ccmsisten%y in the State
of Nebraska for the education of their children. - .

In York, NB, Rev. Moray is the pastor of the A lic Church.
There were three State deputies who came into his church with
guns on their hips and lined the people up against the wall and
confiscated their records. The church then took their children to
their homes to teach them. And as I sit here today, they are being
prosecuted for truancy. And not one time has there been any evi-
?enée that the children have been hurt or that their education is
acking.
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In Gerring. NB, the Church of Christ was prosecuted, its school
had to move across the State line into Wyoming.

In Morrill, the Indpendent Baptist Church had to move across
the State line to operate.

In North Platte, my wonderful friend Bro. Bob Giithorpe who is
sitting in the audience today, has spent 93 days in jail in North

“Platte. The court has levied fines against him of $200 a day and

against his church also. Within the next 30 days they are going to
sell his personal property, his home, and his church building to col-

Also in other cities, for instance Central City, NB, there is a manl
by the name of Morrow who is a simple watch repairman. He was
teaching his children at home. His wife is hiding in another coun
to avoid arrest, even though a jury found him not guilty when He
was tried. .

Also, there is another pastor in the State whose wife is hiding
out in the State of Iowa to teach t children. :

In Louisville, that is another story. In 1981, our church was pad-

“locked for the first time. In 1982, I was arrested four times, spent

120 days in the Cass County jail.

On October 18, 1982, there were almost 100 praying ministers
who were not even a part of the case at all, who were carried out,
physically removed by 18 armed officers and the church padlocked
for the second time.

Then in 1983, there were 7 of my men who went to jail, their
wives and 32 children fled the State to avoid arrest and then I also,
even in spite of the fact that [ had filed briefs in my case, and my
daughter had done the same, the judge put out a warrant for our
arrest. :

I recently returned to the State of Nebraska on April 26, volun-
tarily coming to the court, veluntarily recessing our school now,.
since we have a new law to operate under, waiting until it comes
into effect on July 10. The judge vindictively sentenced me to 8
months in jail, stating right over the bengh that he would like to
have given me 2 years in the State penitentjary.

He stated, as well as Judge Case, that they were not bound by
the Constitution in this case. That is in the record. They do not be-
lieve that the Constitution applies. And this is one of the problems
that we are facing.

Also T was forbidden to have writing materials, to write books

“and pamphlets while I was in jail. I am mut on appeal.
t

It is very interesting t6 me, Senator, n Nebraska the attor-
ney general of our State was impeached by the legislature then the
State Supreme- Lourt overturned the impeachment. He was then
indicted on three counts of felony by the grand jury. He was given
a $10,000 bond, he was allowed to sign for his. I was given a
$100.000 performance bond, a $10,000 cash bond. I refused to pay it.
Thank God for friends who went out and collected the money to
pay it.

Iygum it is more dangerous to preach the guspel and to train
children than it is to commit felonies in the State of Nebraska.

What is the problem? I think it has been touched upon, especial-
ly by Attorney William Ball, and that is the problem of definition.

19
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We have a terrible problem with Government trying to define
“religion.”

It is very interesting that in the State of Nebraska, and Presi-
dent Reagan is falling into the frap by his advisors, and that is
they are saying it is an educational issue not religious.

Now, that may be what Government defines it as, but in our
country the Constitution, especially the first amendment, allows
me to define the tenets of my faith for myself. Therefore, if I be-
lieve that education is in fact a part of my religious faith, no gov-
ernment, including the Department of Education, the IRS, or
anyone else has the right to define away that part of my faith and
put it under the regulation of the State, unless they can show
harm. Not one time in 7 vears have they shown harm to the chil-
dren. In fact, they have shown we are dcing a superior job in edu-
cation.

I want to say just in closing that I have in fact submitted what 1
believe could be used as a basis for model legislation and I want to
close by reading it because I think it contains the heart of what we
need. :

No Federal. State. or local government shall define, classify, tax, license, approve.
certify. restrain, or restrict or otherwise infringe on the practice of any sincerely
held religicus belief of any citizen of the United States. There are no compelling
State interests that supersede the right of individual citizens to practice therr relt-
gious beliefs. Religious beliefs shall be defined by the individual citizen and no citi-
zen's religious beliefs must confrom to those of another, to be protected from the

Government and its agencies. This act ir no way diminished the ability of govern-
ment at all Jevels to punish crime as defined under the common law.

I believe that woulid give the basis for which we would like to see
legislation.

Thank you.

Senator HATck .hank you so much. We appreciate both of you
making the trip here to testify. . »

I will say, Dr. Dixon, that the first amendment is not dead. This
hearing is a perfect illustration of why it is not, and I intend to
make sure that it is nét. But I am also concerned that some of
those who are the louddst, and properly so, in protecting the rights
of free speech, and the rights of a free press, are perhaps not stand-
ing up as much as they should with regard to religious rights, and
I am very concerned. I do not bajieve that pastors or ministers who
are above the law either, but I\am concerned when pastors are
thrown in jail because of differendes involving religious beiiefs.

These hearings are very int ting to not only me, but I am
sure there wili be many peopie on the Judiciary Committee who
v;aukd take great interest in the testimony we are developing this
day.

i just want to thank both of you for being here. I will submit
some yuestions to you in writing, and 1 would hope that you would
answer them.

I would also like to ask you, Pastor Sileven, to ask your attor-
neys to submit as much detail as they can for our record concern-
ing some of the things that you have said here today. We would
like to look into this a little carefully and——

V. SiLEVEN. Would you like to have a copy of the court record?
We will give you the whole record if you want it.
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Senator Haten. I think that would be good, not for this record,
but for our persogial purview, and I think that anything else that
you can do to help summarize the actual facts of the case, I would
appreciate having for the record, in as brief a form-as possible.

Mr. SiLeveN. Thank you very much. “

[Material submitted for the record follows:]
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&
PRePARED STATEMENT OF DR. EVERETT SILEVEN

£
RELIGIOUS LIBERTY AXD AUALYSIS OF CURRENT STATUS

THE SMPSIé BACKGROUND OF IR, ‘ SETT SIIEVEN

Dr, Eunw{m April 21, 1639 oest Muskoges, Oklahome.
His father was #n itinersnt Baptist preacher; his mother wiz a fiose.
Christisn lady. When he was four his mother dfed of cancer, and he
woved with his father to Cxlifornis where he lived for 2 very shert tise,
Ke and his brother were soon adopted t:y: as Aunt and Uncle (n Kisscuri
by the name Mr, u\x&ﬁr:. Marvin Sileven., Mr. and Xrs, Sileven were the
ouners of & 6,000 :c|re ranch, sud Everett spent his growing up ysars {no
that area working long snd hard hours {n tiaber, csttle, and farming.
He graduated from the Houston High Schoel, Houstea, Missouri in 1957,
.He attendsd Southwest Mi{ssour{ State Tezchers College; Eillsboro College
fn Hillsbore, Miszouri; Washington University and Southern Iilindie
University, ssjoring in Business Administration, He worked for Ralston
Purins Company in the research divisfon and alsc was manager of Package
Development for ConAgra of Omaha, Nebraska] He spant & short time &
msnsger of Package Resagrch for the Frito Lsy Company of Dallss, Texas,

Pastor Sileven entered éhe full time minfstry in 1975 after having
completed his Maxter of Theclogy and Doctorste of Theology from Faith ,
Baptist Theclogical Semiansry fn horgantcwem, Kectucky, He hes Honorary
Doctorates from Freedom University {n Orlando, FloTide m’g Hriss-Auderson
College fn Hammond, Indisna,

Pastor Sileven is Pastor of the Faith Baptist Church inm Louisvilie,

Nebrasks, | s experienced the swesome hand of persecution by the

State of Nabrasks sin $77, He has sp€X™157 days in jail for eperaling

s Chriztian School without % license, His deughter has been sud fect to
arrest along with seven of the parentz of his church who spent 93 days in
the Cass County jail in Flattmmouth, Kebrasks,

Pastor Sileven is & patriot and & belisver {o the free enterprise

system, constiturional governmenr, and stands fi{rmly on the principles

of the founding fathers, It {sedue to his deep concern for Americs

—
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. r% that an effort is befng made o produce sltermatives to the Marxfist LS
ideology being propsgeted in this country by founding the Aserfcanc
Cozlftion of Unregistered Churches and its monthly magazine, the "Irumpet"
Pastor Si{leven {s also & cooperating founder of the Nebraskas chria:LAQ

Political Action Committee. Dr, Sileven (s traveliag America on a busy

speaking schedule as well as pastoring Faith Baptist Church.

STRMARY
-

Religious liberty as known and protected hy our foundfng fore-
fathers, under the Constitutfon of the States and the United States,
Ao longer exists in this country, There {s a growing resistance to
goverament encrevachment upon these iiberties, #nd unless the Congress
does somethiug substantial to restrsin government from furthar e;n-
croschment, {t {s our fear that the government wfll perpetrate a

wsecond bloody }cvo!utian in this country,

THE PROBLENM

1. DEFINITION OF RELIGIOUS LIRERTY

Y
-

A

(Slacks lLaw Dictionary, third edition)

"The power of the will to follog thedictates of its unrestricted
choice, and tofirect the externsl scts of the individual, without

restraint, coercion, or comtrol from other persons'

B. (Myer vs. State of Nebrasks 43S, CT. 625, 626,-262 [.S, 390.) =

“The word 'liberty' desctes not merely freedom from bodily

restrsint, but also the right of the {ndividual to ccmtmfc:, to

engage in asy of the comern occnpatfens of life, to acquire use-

ful knowladge, to wmarcty, to estabiish & home, and bring up children,
to worship God sccording to thw dictates of his own conscience,

snd generally to enjoy those privileges long regsrded st common

law &s essentisl to the orderly pursuit of happiness by free men.”

€. (Religious liberty)

"rreeddn from dictatfon, comstraint, or control fn matturs affecting
the conscience, religious beliefs, #nd the practice of religioms:
freedom to entertafin &nd express any or ng system of religious
opinions, snd to engsge in or refrain £ any form of religious
obserziace ot publfc or private religfods yorship, not inconsistent
with the peace and good order of society aN§ the general welfare,
See Prazee's Case, 63 Mich{§ 3 20 N.¥, N2, 6 AM, ST, Rep, 310:
State vs, White, 54 N,H, 48, SA. 828, A

.
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Now any liberty thst requires s ilcsnse iz 0 longer s Lfberty.
The definition of @ licease iz also given {n Blacks lav dictiomary &ad
is definad As follows: ™A pemission, sccorded by & competent sutherity,
conferring the right to do gome act which without such suthorization
would be illegal, or would bs el trespass or & tort, A pemmit, granted
by the sovereign, genersily for a cons{deration to & person, fimm, or
corporation to pursue some nccm:_ian or to cafry oo some business sub fect
to regulations under the police pouer. A license is (o 1o sense & contract
between the stzte and the licensee but {s a mere parsonel patwit nsither
tranafercable nor vendible, That wouid ba state exrel, Cufllot vs,

Central Bank and Trust Compsay, 143 LAP, 1053, 79 S0, 857, S58,

In Amarics, we the citizens are the sovereigns, Therefore, why Ls
goveranment continually trying to force iicemses oo us to perform those
God:given, God=ordsined, inallensdle rights, If there &re &ny licenses
to grant, then we the people would be the ones granting them to the
government cofzicials since we are sovereigns and govsrasent is not the

¥ sovers{gn but &s the servant aud agent of the peopie,

- II. HE FOREFATHERS UNDE] 1075 & TIES

Mr, William Blackstone was probably the grestest jurist of the era
of the founding of our nation. More of his tcosmentaries were purchased
Pl
£
{n Americe thao ic Engiand, and they were used extensively in the f{ounding

of our natiom, I would like to quote from hi{s coomentaries a5 te the

understanding of & man's reletfonship to his God,

"Man, considered &5 s creature, must necessarily be subject

to the laws of his creator, for he L{s entfrely & dependent being.
\ A being, independent of any other, has mo rule to pursue, but
*\ such as he prescribes to himself; but & state of dependence will

fnevitsbly oblige the inferior to take the will of him, on whow
he depends, ss rule of his conduct: not indeed {n every particulsr,
dut in 211 those pofints wherefn his dependince consists, Couse-
quently, s san depends sbsolutely upon his meker for everything,
it f{s necessary that he should be in s11 points conformed to his
makers will. This lauw of Cod (s of course superior im obligationm
to any other, Hfs bindinf wer a1l the globe and all countries,
snd in all times; oo bumsn :sus are of "say valtdity, {f contrary
to this: and such of them &s are valid derfve 2il their forca,
and all their ssthority, sedistely or fmmedistely, from this
original, Upon this foundatfon depend aid human laws; that is

to say, no human laws should ba suffered to contradict these,”

Ju the particular subject of sovereignty of the people, I will nmow
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quote Mr, George St. Tucker who wes & fmmous jurist in the early 1800's
in the state of Virginis, In his footnotes oo Blackstona's commantaries
he expounds the American Constitution om principle of government, He
speaks extensively to ths sovareignty of the pecple and I quote,
"The American Revolutios has formed & new spjic o the history
of civil fostitutfons, Dy reducing to practice, what, before,
had deen supposed to exist only in the visfonary speculations
of theoraticsl uriters,,..The worid, for the first time since
the annals of f{ts {nhabitants began, saw an orfginal written
conpact formed by the free and deliberates woices of {ndiyiduals
diposed to unite {n the same socisl donds; thus sxhibiting a
political phencmenon unknown to former ages. This memorable
precedent uss soon followed by the far grester number of the
scates Of the union, snd led the way to that f(astrument, by <
which the uniom of the confederate states have since besn com-
pleted, and in which, as we shall Bereafter endesvor to show,
the soverei{gnty of the people, the responsidbility of their
servants are principles are fundamentally, and unequivocably,
extablish; in-which the pouers of the several dranches of the
government sre defined, and the excesszive of them, =2z well in
the legislature, es~i{n the other branches, find limits, in
which cannot be transgressed uithout an offending against
that grester pouer from whom ell authority, smong us £8 de-
rived; to ¥iie~the pecple,” .

It {s absolutely understandsble by this quote thet our early founding
forefathers understood that all sovereign power rested {n the people of
the stastes, OQur founding forefathers were extremely concerned shout
governoent interventfon fnte the freedom of conscfence and freedom of
exercise of religion, They had fled from Burope for these very reasons,
Therefore they {ngf{sted on the First Amendment to the United States:
Constitution that would prohibit congress from making any law concerming
the establishment of religion and prohibiting the free exercise therecf,
This acendment simply ssys thst congress can make no“hu :&\h:ing to
religion, The Questfon comes, what {s religion?

Many of our forefathers hgve suffered jsll, besting, confiscstion of
property, fines and other harassmants because they refused to take licenses,
pemissions, pernits, etc, from local snd state governments O exercise
their religious practices, Included i{n these practices was the collection
and distribution of money snd property, ;he educetfion of children, public
worship, and many other things, It slso included the care for the elderly,
the sick, ete, There i mo doubt that to our founding forefathars religious
liberty mesnt not only the practice snd belief of religion but the defining

for one's self what his religfous bdelfefs and practices would be, The
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- only limitetfons upon these Practicas wowlé be the commtssicn of the
common 1w cryiug decenmcy in order fn the community, In other words,

& court could only punish & crime which would be & crisme by cossmos law,
bfdifcel lew, and Dy common usage such ss harm to propemily, limd, or

1id¢ and pudiic ordar. As Biackstoue says io his commentaries there

can be oo crime where thers is no S{njury, Thare must be an injury before
the government can step {n and make sny kind of prosecution or bring
sbout sny punitive actios, Whan children sre being taught st home by
their parents and they are not being harwed physically or oo ooe else

is befng harmed, hou can the government step in and say Chis fs & crime?
when churches band together to educate their children and tests show

that they are leagaing at & higher academic Ievel than thns; ettending
the general governaent schools, hov can this de 2 crime? I mst
esphasire hetde that we have to stay away from psychologfcsl, emotfonsl,
and mental deficitions of abuse, These vary greatly amoig vtryin& bodies.
Macy believe that teaching & chiid the Si{ble {5 mentsl abuse; some believe
that csusing children to memorize scripture is & mental zbuse, Parents
sust be left with the sole responsidility of determining what goes into

the mind of & child, This is oothing less than the religiocus beliefs

.

and practices of most Americans. .
:EII< WHAT IS CADSING TEE LOSS OF RELIGIOUS LIEZRTY IN AMIRICA

. Relfgious liberty (s dead {p Americs, The rTeason I say ths* it is
dead {8 because no religious practice is ellowed {n America thit is counter
to the {(nterests of the state., For {nitance, in the Bod Jopmes case the
courts have said {t {s not scceptable to believe and practice segregstion
in marrisge &nd dating and courting because that violstes public policy.
In the Faith Baptist Church csse of Louisville, Nebraska the state has
safd that it {s not acceptsbls to belicve that education ,2: £ part of your
religion and therefore, in this state you are prohibited from practicing
the free excicisc of educsting youmy own children, AIl over the Unfted

\‘ States the IRS+is intruding inmto church zffzirs becxuse they have de-
termined on their oun that certsin practices of certsin religfous groups
is not acceptsble religious practices for public policy, In the Rev, i

Moon:case they have said that {t {s oot an acceptable religious tenent AN

&
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in Americs for a minfster €0 put chureh funds £ his own name in &

bapk sccount snd administer those funds even £f ft iz the desi{re of the
church members, The IRS and state governments have launched upen a
nissive program to make & iegal definit{on of a church and what is
acceptables religion, This {s totally unacceptsble to us in Americs a»s
Anerican citizens {f we are to have rtlggioul liberty. In fzct, Russis
does the same thing, They say that there will be freedom of religfom,

but religion and state zhell be separate and that religfon and education
shall be separate, You c:nne? separate religion from government, govesn-
inn: in {tself {s & xeligious function, The Roman Espire rezlired that

it could not continue its current mode, of operstion without the many false
gods and Caesar worship, When Christisns came zlong and claimed that
Jesus uas Lord and not Caesar, it th;eff:g:g_sgg_gety empire,. In America
wur constitutional republican Eo:-‘ggrgovcrn-‘ﬂ:‘ﬁs and was dependent

upon Amer{cans having rel{gf{ous.l{berty. The :gn:en‘:tltgieu: liberty

no longer exists {n Americs today fs because the current fo:m of government
is not what our forefathers gave us in :hc‘%mginning. The current form of

e

government that we practice is one of goveroment being the rulers and the

people teing the slaves and religious liberty do€s mot £ that mode
/ N
of operation, . fffff
IV, CUBRENT LEGAL OPPRESSION ./ -

&

q

A, ( People having s-rv:d or now serving jail timé {o prison far aen ¢
criminal religfous delfefs) -

»~

1, Pastor Everett Sileven, Faiiﬁ‘i‘a&&;: Church, Louisvilie, Ne.
Re has served 157 days and has the tentis} of 150 days yet

to serve, -

3 2, Pastor Bob Gelsthorpe, North Platte Baptist Church, North Platte,
Ne. He has served several months and faces possible confiscation
of church property and persomal property, ss well as his bank

accounts and fines,
-r

3. Rev, Agnes Rich, Grand Island, Re; She {5 facing jailings axd
confiscation of property far fines, i

4, Rev, Sun Myung Moon, he is facing potential failings, .

1
5. We have heard of and have not yeat substantiated the fact that
there are some 18 other pastors in America facing jailings over
various charges relating to their relfgious beliefs,

8. Li:ign:iég cases

1. There are approximately six thousand cases being litigated in
in the United Stares of America by government against churches
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and rel{gious orgssizstions, The Cidbds and Craze law ff&u of
Cleveland, Ohfo is haandiing somevhere fo the neightorhood of
threa to four thousand of thoae cases. I&:n cases .favoive
such things as .

A, 2oning Lavs

B, Buflding Codes - - -~

€. FReklth Codes .

D. Welfare Involvesent

E. So called Child Abuge -

F. Iducaticnsl Kinistry Concerning Licensure

G. FEome Schools ’ €

. Social Security Taxes ,

i. Propepty Taxes

3. Labor Departmgnt: = wages, worksan's comp,, etc,

K. IRS Harsssment over T and Unapproved Political Activity
V. IFE_SOLUTION Iy

The gav;mn: msst take &t face valne‘cvery stngle fadividual's dafin-
ftion of his ~telig£ous belfefs. The only test government should give say
individusl concerming his religfous ;lli‘fl iss )

Has the exercise of the religious balief resuited fn a trime against
1ife, property, or community tranquillity?

o/
HOW OUR RELIGIOUS LIBERTIES WERE VIOLATED BY THE STAIE OF NEBRASKA
. r » i

In 1977, the members of Faith Baptist Church voted to start & veekday
educat fonal minis:rj;r for thef{r own ch;ﬁéren. They started this ministry
because they were coascience bond to obey their Loxd Jesus Christ who
comnanded them in scripture (Deur, 6, P:a\r.&i22:6, Pg, 101:3, Jer, 10:2,
Eph, 6:4, and others) ;u es.u?;:iish the lij} training of rheir children
in godliness znd obedience to their Lord Jesus Christ and the Bible,

While most Christisns in the past felt they could send their children cef
a public schocl and still obey God in these commands, todsy that is not
the general feeling of devout Christian parents. Because of the excessive
secular humanism taught in the nm,-ga\-emmen: schools, these schools ate
sctuslly hostile to God and people who are devoted to him, Therefore,
today, the majority of devout Christf{an parents feel they must remove
their children from those governoent écimnls and fram private schools
who sre controlled by the seme ::t%e apparstus that has secularized the
government ischaels. Thus, you have many home schools cnd‘nny w\eekdsy

educations! ministries as an integral part of the iocal church,

-
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This {» the kind of minfstry that Pelth Baptist Church of Loufsviile,

Nebraska started,

The state of Nebraska, bowevar, clafms sovereign furisdiction over;
education, There was oo grant of such authority from the pecpie of the
state of Nebreska to the govermment in this area, In fgct, the people
of the state have repeatedly voted down coapuisery education jsus afd
amendpents, .

The United States Congressfonal enedling Act fn 1864 which actuslly
created the State of Nebrasks, demands the State of Nebrasks "harc no'
inhabitant in person or property becsuse of his religfous beliefs."

(See appendices _E ), )

The Constitution of Nebraska, Article 1, Section & stateg "infringe-
ment of canscicncc\hnii not be tolersted”, (See appendices T etc.}

. The xr \igi{: conscience of myself and the mesbers of the FPafth Baptist
Church are twa=fold,

1. We must trafn and educate our children in the lord,

2, The subjection of our church and our children to the control \

of the humsniscie relfgfous organization, namely, the Department

of Educatfon, to allow them to determine teschers, methods, sod

curricultm violetes ocur couscfance as {t relates to the education

of our children, . ‘
. . .

The court order of April 23, 1979 (Sce appendices K ) gave us

o 3 ’ 3
three choices,

Ty

1.“%o submit our church to the forefgn relfgious cult, the Department

of Education,

2, To close the school, .

3, To move out of the state, ~

) This court order viclated our conscience i exsactly the .same vay
the assumed statutes, rules and regulations violeted our conscience,
At 211 times, the parentsecoffered to supply to the county prosecutor

‘orf county superintendent of schools the nases, addresses, sges, test scorcs,

and attendance records of their childran to verify education,

{: The state is obligated td follow :he ieu%‘&.ﬁc means to sssure
Ats own interests and accomodste the fafth of its citf{zens, At no time
-I F' %}H&fﬁ the state show inju:y ta. g\ng party, The sheriff testified under oath
‘whm ‘no crime had been committed, Test scores {Sec appendices F__ ) clearly
- shou.the students ag-émicn{‘iy above naticnal and stete norms on Californis
o .- Achievement Tés:‘“s, :
: < 0 oo
:':‘: Y <Z-f”~/ s .
N~ ‘ _ J 0 . N
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.
Belaw is & 1ist of the actual viclent acts tsken by the state of
Nebraska agzinst the people of Feith Baptist Church aad myself which
violated our Constitutfonal iiberties and rights,

1. o September 13, 1981 Paith Baptist Church deors were padlocked
and the people forced out of a prayer meeting,

2, On Pebruary 18, 1982, I was sentenced to four months of jail in
the Cass Caﬁpty Jafl, - .

3. On September 3, 1982, I was srrested frow behind my pulpit in
the Faith Baptist Church as I-ministered to ay congregation and
students in the tudite:iun..-

4. On October 1§, 1982, over'100 praying me end visiting
people were sjected physically by .18 srwed o s and the church
doors of the Faith Baptist Church once agsin padiocked,

~ . - v
5, On November 29, 1982, I was arrested st the midnight hour while
I and my wife were staying at a2 local motel in the Owaha area, &
This arrost was tet legitimate and was proven sc in the court roowm
tws days later when the judge relessed ne, :

6, I was arrested the fourth time on Decembder B, 1982, snd served
53 days in the Caas County Jail,

7. On November 23, 1983, seven men, pl;gnts of students attendiag
the Faith Christian School were jailed the day before Thamksgiving
where they spent 93 deys behind balts, Their wives fled the state

~with bench warrants for their srrests and 32 children taken with
them, The teacher, Mrs. Tresa Schuidt also fled the atate to pre-
vent aprest, She was not allowed to return home until April 26,
1984 a} which time the warrant wis dropped. :

8, ©on April 26, 1984, I voluntarily surrendered myself to “he

court 2t which time I wes sTrested and sentenced to cight moaths

in jail snd told I could not be released early uniess I forced the

fxmilies to put thefir children in state spproved schools, The

sentence als carried a prohibition against my writing any books

or saterisls while in jail,

1 heve activeiy and cent}nuousiy tried to negotiste this whole msatter
since 1977, We have met numerous times with different officials trying
to find & solgtion. In December of 1883 such a solutiem and negotiaticn
uss reached, However, the Attorney General of the State of Nebraska

sdamantly refused his sssistant to consumste the oegotfated settliement.

How did all thisTE:ppen? In the Nebraska statutes under 79-1701

.the law states that every tecacher in a private parochial or denominaticnal

O
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school must be certiffed (Sec appendices _I_) however, in the statutes
chapter 79-1703 there is &n exception fop-those teachers who &re teaching

religion,

The problem was created when the judge refuséd to &ccept our own
!
definition of our own religious faith. We believe that svery sub fect

~
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"that we teach {s relfgfous, For {nstance, plus two equalx four {s
: religious becsuse it £s truth, and Jesus ssfd I am The Truth'or the
Source of Touth, Therefore, (£ two plus two :qu;l: four is true, {t came
from Jesus thus waking it r‘%ﬁ;égu;. However, the court made & willful
decision that there vere certain trutha which could no longer de con-
sidered religious, He the judge decided thst Math, Science, Social
Studies, and History and any other subfect which he would cell secular
'
would come under the police pouer of the state, This brings te the fore-
front dne of the -aje:'problen; causing persecution over relfgfous
conscience, The ge&nrnncn: mugt not, camnot, and zhould not define what
is acceptable religious practice for another parson or any of its
citizens,
If the cour: had only)ssked the questions, who §s injnﬁgd and what
-prepcrty is dextroyed? Since thcéc £s oo injury then uh;:é;e: we believe
as ocur religicus fe{th would have been protected by the Fi:l; Amendoent and
the Nebraska State Constitution, Article 1, Section 4,
It i{s very convenfent for the IRS or the Labor Department or for the

Education Department or some bureaucrstic orgenizatfon to say we are not

N - -

persecuting religion becouse we define this &s non-religious, It just so
happens though that to thousands and millions of Aserfcans the education
of their children {s a2 relfgious function,

This could be said about sloost evary act of tyranny being carried
out against “hristdians, It must dbe understood that actual crime i@ not
protected under our Constitution anor fs it protected dy the .scriptures,
Many people have said, well £{f ymu're going to sliow anything to be
religious then someoue oay kill babies in the name of religfon, Weil,
of course, you aud I koow thet over ecighteen millfon have been killed
and no one seems to cere sbout that., However, we do hsve laws sgainst
wurder, Anytime thejk is & common lav crime meaning a murder, bdodily
fnjury, property damaﬁe, infringement on another person's rights, or
the disruption of pedace snd tranquility io the community, all of those
sctions would be regulatable by the government snd pun{shable by the
court, However, in our case and¥n the case of Rev, Moon and the case

of Bob Jores University snd the case of literaily thodsands of churches

ERIC
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= and Chr{stians across Amsrice th{s £5 mot the caae, They simply are not

3

O
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cresting & prodlem,

Therefore, we would plead with this comsittes to introduce legis-
lation which would prohibit any federal or s::::c government or dureaucracy
or sgency from infringing on the right of any individusl relaring to
religion as that indfvidusl would daffos his religious belfefs unless
£t is io the matter of commissfon of common law crime, We woull'also
beseach this committee to fnclude in that legislation some form of redress
of grievance, We have 1{terally spent a mfilton dollers in the courts.
Not one time have we ever had s fsvorablie decisfon; not one time have we
had a Writ of Habeas Coxpus granted; not one time have we had any decision
favorabla from the courtz, It &s obvious thsat thers is & conspiracy
betveen the judges of the State of Nebrazke even up to the Federal m:c:icty
level. Thers must be g rsmoval of this cloak of fmmunity for judges,
There must be 2 removel cf & cicak of fsmuni{ty fros any official, There
sust be redress of grievanca or there will be Tevolution,

f
!
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The frat tier of the few exercise Lest requires fhat those chal-
haging (v state shew that ihere was & governmentat
nfringement of ment sccurs whes one is
me with 2 regulstion, al-
though » factor to be consiered, should net necessarily Induce & |
court to And 2 lack of infricgement in (sler moacompliance.® The ;|
evilz of continuing to require & choice Brom an individual are the |
samé whethyr the persoa chose to viclate the state tion to
comply with the demands of Nix religion or whether that
chose (o wiclate mgu;uwumym
state repulation. A consistent pesctice of state regulstion,
sithough Delstaring the challenger's argumend, it Dt and should
not be 3 sine qua nex for an infringement. <7

On the other haad, s consistent practice of resisting state
lation is not, per ¢, & showing of inBringement® The fssue wiich &
cotrt must deterrnine is whether there s £ sincerely held religiovs
bellef* which conflicts with (he demands prescribed (s the regula-

o See necrif R

a ;n&cmh' o
. . wold svevurdgs poreewt i lesak fhe e in arder o
[ S resisl (e stase’s adhnctipnal regeis - athar s
hape would ead 0 2 covtiiuthanslly pratested Wiz
ste v, Yoder, @08 UL N 31618 (1), Bewaw v. Dade ins,
53¢ Fak 316 (Seh Cir. 3WTT), sove draind, &3¢ U 063 (1FN); Hanm w.
Cushmgr, (¢ F. Sogs. ME (WD, Mixd. 1806 /v rw ~8 al .
MY LD MR (ITIT] A oe Diadiliien, 36 NC mum-§5m~
the Pree -

ey scheme i

In Uve aree of siste teacher certification requirements, there are
severa! situstions in whick & &we exercise infringement ma‘ge"d\m
depending upon whose free exercise interests are cons Y
Under Yoder, if there is 2 conflict Detween (he parent’s religious
beliefa and s state regulation requiring that children de taught by
cartified eachers, the infringement tier of the free exercise test
would de sstisfSed For example, if a parent objects for religious
ressons (o the cevtification itself or'to something a teacher must do
te odtain cerlification, there would be un infringement™® The par
ent is faced with & choice of whether o the government and
wiolate bis religious principles or to adey conscience and vio-
late the state lrw i

A more difficult prodlem iz peesented where there iz no fn-
fringement of the nt's religious beliefs, but there is 2 conflict
between tesches's relisfous Deliefs and the certificstion e
quirements.: If (here i5 an infiingement of the teacher's free exar-

cise of religion.¥ polendially cres the right to tesch without

certification, thers would necessarily have to be a right sccorded to
W {16}, end refarred e by Lhe Yauler Court. €06 115, N4 215 0.8 {1FTT). The
Baldigesd Conart Ml that she trwth of the individuals helief ool nec
e grerioned, ks slneerily snf, i e Pl war nacerely Mid & e
mietected.

M Foren ple of e 2pp of the tagt under s .
h law, ree W in v, Yoder, 406 UL 208 T1510 (1910,

$1. The courts which hove shlivwread leacher cortifcsiion reguirementz hove

generally sunsidived Lhe parvai's roe extrviae interess, becsuae they owe

he anes in vislation of the tiws by net i their childiren i e (ought ot

acheenls traaheru, K¢ Suse B4 of a
SOB S WO T (IXy. [P, revt dewindl, 068

T Neh 8K, 26§ N.W.2A §T1, sevs

e In Qe aphriaging « Bveir Aldren is few esta) Sebain 0s
sa snduriag Americas iradicien” 08 US 20K 332 (1172). Thee the right ol s
parwed (o direet M chiiva's sducetion shavid net W contingwd en 5 partie-
war o of g v ct.s ehing eertificate. This may b

agised o A Of F. fepp. N (EDIY, HIT) vhere B
court truek dewsn ¢ Jow witich seadftipncé the receipc of weilsre demoliis
vpen the sppilasat's ab h lnth!“‘:r R The plolatiils ol
p ¢ i ok re- .
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:::: gx::«g: ta have their children sducited Dy a noncertified
o T herwise the tescher would have no puplls to teach
R k.« -HNE his free exercise Hght This situation could arise
Nmum:nche;hu a direct religious reascn for not oMaining
phiiviednd or where the teacher, because of 2 reiigious prefer-
“n\t. ;d ses (o atiend & nonapproved higher educations! institu-
u 'an & m&h«n sler gradustion, seeks (o teach without meeting the
‘mmhe‘ o ;n“r;;u:g;mn‘t:‘ in the lstter situstion, an indirect reli-
iy L m
the individual (0 make & choice.ss Nw obiacie would forve
whomdoe type of Indirect confiit is peesented where a parent
he s n:t odject to state certification requirements neverthe-
b«li‘n:“n: t:‘l:;et m c “wu“ Fing the o
A nge ate and satis

ent's Tuma;m! religtous boliefs weas availalie. In mh!{i::::?:s:?
thoug " hmﬁm the ~iate certification requlrement is
indirect, it s sufficient ¢ give rise (o an infringement e

5. Compelting State interens

When attempting to determine the constitutionality o
fs
m:m regulstion which is challenged by an individua! en‘x
cxer € ?’rﬁundl, the finding of an intringement only begins the
mytk; pmc?; Thne burdan of proof then shifts to the state to
Plint to the partiuier indiviauals” Aesamirage in chatenee
2 . in & ¢halle
u:fhﬁ ce alion requirements, the thunﬁin present :“C:f::
peiling resson for not sllowing 2n exempiion fom the require-
ments of the regulstion for this particular individual Sl-n; the

. Wcther an (alingement wawid be found
in this ritvetion weuld Sepend
wpen (he pirtieslar facts jnveived I the tescher hed enily S0 = e cor-
:‘:“BW,MMuﬁhmoummm&!N
fram sa - eollage wore required tr olksim certificatien,
- u:d@: ltun:m pheia feochert fercof rheice of
ppreved acder certified or forguing Nit appactis.
e teach
::“m SAE sitending Uhe seliage which he, for religious res sans, wishes
M. See Shervaft ¢ Varner, T T.5 N0 (1N
h " 1. ‘The Sherhery © statadt
zliimm:ng-tdnh-huh*km::::dm::;
" ¢ invidiouely Detwreen religiona, thet dw 4 con
:;mng{-_ummmm"* may e ch ot ‘nh“h:
it hadirect.' ™ Ak & M (CRaUMS s}, Lovwed, Thamas ¢ Review B,
LFAMHSSLMMEMMLMM“&MQK
" &*mnt?z\;h:‘th here i me iarwe invniving indriag AS W Uve Ladeh
. 1wt apre. Wiscousia v, Y adbur, 406 '
-eimm‘mmmmmthmm

acen
in net alewing sn

3 The saie’s burden (s abwsye one of oh G & b

1962} FREEDOM OF RELIGION &

state’s interest in compelling teacher certification stems {ounds-
tionally from and is limited anslytically by the state’s interest in
compulsory education3® an examination af the state’s interest 1n
compeiling education is necessary. ™

Under both our democratic political system and cur free enter-
prise economic system, educalion is imperative in order to achieve
the eflective and intelligent participation of individusls necessary
to prope! the systems.s! Accordingly, the stzte genersily would

exrmpuon. Themas . Review bd, €50 US 7 {11, Wiscensin v Yoder,

-~ UK X% .g‘::‘ Sherbert v. Vernar, 376 Ul 36 (190} Braunfeid v

Bowu-a, N6 U (1961} Pretecting the esizbiishment clause principie by

- L te g ¥ & y leglsletian it net 2

compuiiing state inierwsl Thamas . Review B4 X US T {1961 ), MeDan-
fe! v, Paty, €38 LK 618 (IFN); Shertnrt v. Verner, STC UL 18 (1MW), Ner is
Qe pRate in the @ I sulfect matter under corsiderecien ¢ com-
welling slate inveresl 1! that were trwe, the SAerdey, Yader, and Mhowar
cares weuld Newe een deocidre differenily since in cach case the alate had s
compeiling interest ia the guaeral subject metier.

8 Eacept for government sanéards reinting to the NeaRM and safecy of chi-
hmmmﬁmdmumnmhmtmmxﬂ
imerest in compuiling educston. Thus the state must Nave 8 compeiling in-
wxmmlm‘mmmum&nmmummgmn a
tasrver ceruiSication. The state woui prebobly lack the reg Jeve! of ine
et 1o reguine tevcicstion of (sachers whe instrwet n subjects not 55 2ct
slad wih (he state's genuing educatienc! intevess. For sxample. e sleir
does nut snd probelly coulé ned require all Sunday pcheu] teachere. pasiaey,
mnmgumrnwh:wumtn-mmm suate

Suing e trach Since (M state daet ne¢ have 2 cempelling
mmh.-mmmkmmm;wmuhmmm
Sing terehers te tesch religteus maiters. Merwaver, the siate, Nepefilly,
mﬁmm-hunnnmum&nmuuuhkhmuu
therm te teach their children. This s b the state’s § it i (e g
hmdmmmmmhmmauwmm.

repwiatha

[} h:-pncnlmn-zd leary o jons! requirements, see Rehbard
Nisssricad Ovigrine, in TWE Twsivr-Yian Sewrenck ] (W, Richenbacker ol
194}, Ceset cases pince Yader invaiving challengrs e compulsary sducation
inchede: Hanaen v, Cushenen, 98 F. Sepp (08 (W.IR Mich 10} Scens ¥,
Cne.puu:un.mr‘mmm.nmmq,mn-.suu.ms;u
czcmmmmmmkn&ncumxmmm&‘:_
m(:m.nmmukwa Duc. v Rudesiil,
Se8 B W36 £TT {Ky. (FTH), corx donied, ¢4 LS. SN (1900
lmmnmum‘mx.wxnx.m‘m.ms L TE{IERYY,
hmmnumxmnn,fumnmx.nnan.nmm
m',unm(mmmmmuwnan*mmnxm
{197, Siate v. Shaver, 2 N W26 853 (N.D. 1980); Siate v. Whigner, €7 ONe
S5 Y 3% 2.LAE TIE (IFN); Sute v. LaBange. 13 WL ITR, K57 A 12t
(1976); Saakg 7 Kasuboeki, 17 Wis. 3 407, IT3 N.W.24 101 (1970).

€1, Decistoa-making Recesary in o e saciety. mey ealy be preperly made
-Mndngvncm-kxdtk seaflable fecte is abtained A lack of Rrred-
sdge transisies ta had decieions and conristent bed decisions lesd
ta e’z & heiher petitically o iy, Censeq Jy, salike &

L
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Nave a compelling interest in pre { partic
paring fts “cid

thﬁ:;:iy and inielligently in our cpenfx pnb&‘.ct;?:;‘n‘:m"- axigi‘k
p::;:’ ing “individunls 1o De seif-relient and self suMcient pa&‘éz
f& h.,: $2C1ety. ™ The Supreme Cowd in recognizing this inter

eoh mmrmﬂy stated: “|T]here is no doubt as to the power of .
Suase, ving # high responsibility for education of its citizens °
Mp:? reazonabdie reguistions for the control and durstion of ! -
fic education™ The state has 2 high ~d e,
ne » uty to protect children
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Lon® and doeg ant include guch things & ! interaction®
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tend into aress of education which 1 hars
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What is necessary o sssure an individual's effective participa-

:m;‘::'r:l m“mp‘&\;‘hunm&hntw;dwnhﬁkmud
h‘m_. Mr ;‘. . ..ﬁ-‘cr Ty, m-\t'n:ﬁ}; .luud test Une ot
‘Q :t‘hmmn-{dwnm @ US s 2582 S84 Mireng toser
iy Mnmnm v Yoder, 626 % 208, I (1972
& 8t T1Y (emphaais added
} Ses alm Welmis s Waller,
o Beere el Bduc v Alen M2 US 1% (1968). " PR UR @ am,
oy s:‘m“-‘rm,mu&mmgxmx
et SXErApERYING WSt Agrn The Feuler Conart
u:ﬁmmmummxm:uon&muw:‘:hw
m:a.r: e State's clatm resie o0 e wiew Lt 8 el scditio
‘:n-l wm:uuump.nuuummmm‘.wm
-mcl«vntyu-lhu sUF I8 o defacratic prwee
oef fall When Thamas Jiferion cmphasisrd the need by
weatien 28 & Mulwart o & free people againgt mn‘:s.h-.‘
:S“u indicste e Ned [n miné m%
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tion in society may vary according to the type of society in which
the individusl lives.” Thus when the state argues & compelling
state interest in » general compulscry educational schema, it musi
demonsirsie a compelling state interest {n not allowing an exemp-
tion to that scheme for ihose who live by guidelines different than
the ma f gociety.® Typicaily, the state’s intrrest in the over-
all scheme be identical to ite interest in having the scheme
applied to a partichiar individual.®
H * b3

edu - n.™ Reguistions are the
e hieves its compelling state interest
1t Ts possidie for the state’s compe nicrest in education to be

fulfilled withoul carsplignee with the state’s regulations governing
”
To e~ «ctively protect their legitimate interesis in basic educa-

1L As Lo Yoder Caurt ne “It it oae (ARG b 6y (hal compaiietry aducstion
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nuqmm.mnmmx&m;mnm“mwmsm
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T34 US M6 (196I), Brayafeid v. Brawn, 388 US M (INI).
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tion.™ Lhe states have empioyed a multiplicit iations,
cluding the requirement that pcnost wx;:‘ I;E::m ::Ah::
mandated education be certified by the state.™ Such requlations,
hcmr.mymmbcunmfmuabkn‘hl:hﬂemdbym
individuai who haz demonstrated an infringement of his religica™
Because of the relationship between teacher certification require-
ments and compulsary educstion,™ the siate may only justify de-
nying an exemplion from (Ae certification requirements if such z
refuzal woulll promote the lefitimate educational interests of the
#tatett Neneducstions! interests, such ss admiaistrative lncon-
veniance are insdequats to justify denying aa exemption s
Therefore, ihe essence ai the antire Oree rxercise evalustion is
that the state must relate each denisl of an exemplion from state
sertification requirements (¢ the educstions! interests afected di-
:‘cﬁxhymwum.ﬂ If the state & abie o show
i the nencertified teacher is unable te or for another reason will

weuid be At the raems which did et -ikh lastlons
met (he compeiling Incereat of (ke sate i sdvasing opirriin-dy e
: :mnfﬁimnnm.
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not dispense the educaiion necessary ic meet the state's compel-
ling interess, the state should heve sufficient justification for deny-
ing sn sxemption® That is, if the stale demoniirates that 3
ceacher did not undersiand the subjects being tavght suficiently
to be sbic to teach others or could not communicale the subjects
eSectively to his students, ths state would sustain {tx Durder of
mu to-that teacher® Howaver, ihe state cannot sustain its

admwyhymmAtmmchcrmmm
wmcmmm:muumcnamm«mm

), ., & whenil wak rejecied in Sherbert v. Verner, SHUS 28
&t ([N}, (m (D0 S g fon dench
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mandaiary. Fer Bate v. Shavee, 3¢ Wi 363 (NI 1900} in which the covwrt
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tonal interests. Consequently, ss iong as children are receiving an
choels. ™ the

education squivalent (0 (hal received (r spproved
\ itate h:k:-s compelling interest in reguiring teacher

C. Avallabiilty o Lews Restrictive ARernativas

mmmammmmmunmm
after the state har thown that & Roncertified teacher falied to dis-
penae 0 Lhe students that which wouid the state's compei-
ling educationa] interest™ The state must then show that there
are n¢ less resirictive alternstives svailadie than (he tehicher certi-
Scation requirement i piotect its eompuiling intevest in educs-
don, The staie prubs muumummmﬁx of
S UKAGRELSArY reRUirmEntE od
taining & certificats wers sel impoged & .

Cafucquonttx. teacher ceriifScation reQuirements usde? 2 Swe
exervise of religion chalange should be sustained only when «f-
ther {1} no legitimate i ment exists® of (2) an infringe-
ment existe, but the stste has shown that its compelling
eemﬁandhunmmmhw-dhgmmmaby
mmwummmmmnmmmm
ments to obtaining s certificate.™ In oll other situations, the free-
m«mmmmmuw-ﬁ

ae farther in wing adiidinnal -~ Sov podos 6T &
cempeaying tem sgen.

L. Sov ame B apra

B Tescher sortificaiion itue showid enly de vaiid o wiate i the Kite's
inierest in edumiing. Sor newr 55 supre. d .

M. Zee nuis 2| & sreempanying iext sgwn.

S, The risie couldl arpus that & pas anly protest is nlarwet in avfuce-
toa msﬁm-—mu the method of
m&m R Mmere reetricthe on (he L0ssher's o paresc’s right
(N any sher mathed by which (e stole svnid edieia s Sntarest. Rraun-
feid v. Rewarm, ME UL M8 (S1),

Pl The imgpmsilien of ¥ by Gefiai e
wacher swrtificetion fem by lesst reswictve e
m-‘ That remaval i Giul for the sonatitulional survivel of ouvsiiee-

reguiivment uader 2 fwe halisages. e . "
wheihes os altarnative ek 85 & ManbAriisad lex @ = degree
mummmmmmmmmm
et Soe nate M mgrs,

R Ser Netes 46-54 & serempexying teat mpre.
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. DOUGLAS V. FAITN BAPTIST CHURCH™ ANALYZED

in resolving the defendants’ free exercise chalienge to the No-
brasks education regulations, the Nebrasks Suprene Court sppar
ently chose (¢ follow the rationsle of one of its previcus decisions™ -
rather than the United Scates Supreme Court decisions in the
arez. The cowrt I the closiag of the Faikh Baptist Church's
school simply becaure (hat school bad falled to comply with the
state’s regulatory scheme.®® There wes ne evideoce that the scheot
was failing to provide & qualily education®™ This wes not & caxs in
which the state's interest in education coallicted with the nts*
tree exercise interest in "mon-education, "™ but rather one in which
the state’s interest in repulating education conflicted with the pan
ents’ religious beliefs, By affirming, (he cowrt in eXect allewed the

snalysis sxamining
Meyeriovth . State W s Gecision it dad rendered (n 190 u &
similar set of facts. In that case, the parents sought to ¢ the
county stiormey from bringing suit te close their unapproved
1t Relying on Meyer u Nebraska 1% and Aerce w Society of
Sisiers e the court hald that the staie could reasonably regulate
educsation and that the < in Question were ot unresson-
sbie; therefore, it denied infunctive relivL}® Meper snd Meree, al-
though ool gom| the ultimate result in &f . did-aot
explicitly farbid (0.9 Thus st the time i was Meyericoreh
may have been legally supportable.
Since the MNeyeriorik decition, hewever, the United States

-

M KT Neh Wi KWS ITL, ot dfomind, HIE & O 78 (INI).

o M w Stste, 1T Ned BBA [i5 N.WA¢ 33 (1000).

#1. The court hedd that the refusal 12 somply wae “UrbiBwry and unrecosnsdie
T Ned. at §57, 31 NWIE 55 L

B The anly evidince set Aveh in Uve eourt’y aginion @ thie pednt war that the

- “wace aphlshing the of hat seawt st

dents probebiy wers in Kebrascs schoain” AL 5t BO7, 261 JCW.3C of 51678

R Thore was e indicaliog (a the apinion (het he p were aljecting
educstion per se.

100 Wisseasin v Yoder, 6 U8 S0 (1972).

101 173 Meh 0N, 115 MW M8 (1060},

R MK -

6L 2 (IR 288 (120},

04 M8 UKL 810 (1N

IGL 1T Neh MR (13 N WSS OBS (I8G2).

108

Neither Meyee v, Nebrusta, 22 US M8 6 (1K), aer Plercn v Sachety of
Sistere, M UL 810, £3¢ {185, invalved the issus of wiethir ressonsdle
S wery V. Uy p izgidie (x the Light of & froe enarmiss
lrnge, dut each seomed 50 indioabe (hat Ly smight de.
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decision in I8TR Nowhere In that
White's concwrrence beer mphmpr&‘:emwm “:‘“i::m
The Nebraska Supreme Court's reliance ba Application of
further demonstrates the

Urig' gg

rights of the petitioners in
o wio had gradu-
mission (¢ the Alasks Dar.1® mmmmw‘;:ﬁ

rejection &f pisiatif™ i
"“Nﬂt“‘m&m‘:; ation, expisined Lhs tost empioyed tn
Binee Adsske's equal o mare demanting ihen Che fod-

tent employed in Unie
an inappropricte one (e use in respiving the Faitk : Yeas
fasues because Urie did not isvolve & mmkmptg.&mﬂ

&7 Fas 308
{Alaeka
37 Heh ac 534 200 K.W3d ot TR
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= 7 o press, reed -~
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n‘%“"’“"‘ * Feate; 418 UK 124 518 {1963}, ]
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The cowrt, in the last two parsgraphs of its oplnion, did attempt

1o pay some respact to the compeiling intarest standard, but with-

eut much enthusiasm or successie First, (be court stated:
m.nmnmmhmmmwd.

hascsisursale fac certilcation i Reither arbitrary Rer wn-

ressenchia , we believe i fe sloe & reliabie mdicater of the

peotadiiy of particuler Sebl. We helheve (hai  gors with-
e Bats has 5 compeiling interest in the qualily

Mwm&mmuklnmtxmhﬂngmz‘mm
the test employed by SAerdert and Yeder {x unclear, Bath SAerdere
and Yoder require the compeling state interest to be (n mod sl
jowing & exemption rather Lhan simply in ihe sy matier of
the reguistion.ié The fact (hat s regulation is nef “grhiteary
wumumﬂc‘kmmmﬁwh;mmm.m

The Last statement soade by the Nebraska court concerning the
existance of g compelling state interest was ss follows: “The re-
fusal of the defendants {0 comply with the

tiom o prove that there were nc less drastic aiternatives
& Me.i¢' The Nebrnaks Supreme Court did not even mention
this consideration in its decision )

S 24 £1T (K. 10°9), ewve dowiad, 666 UL K (1000] (Gechded on aizir cum-
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v. CONCLUSION

The free exercise tesh, ax syathosized by the United States
Supcems Court, has graated to individuals an abaelute right to be-
leve as thelr conxciences dictate and 2 significant right to practice
those Deliels without nnagscessary governmental iaderference. In
e ares of education, Mowever, this right kas been romewhat re-

stricsed by government regulstion. Ts

Ka
sny contesied case, he bunder is on
show thst i educational interests are not being met. Only then
should the state be adie to sustsin teacher csrtification require-
ments in the face of & Swee exercise chalienge.

of far v, Faith

e it will sot e “wueasonsivie” for these individuais
te choose Lo sbey thalr Cod ang sulfer punishment at the hands of
the govermment 1% The effect of the Suprense Court’s compelling
interest rule (s %o lmit (Aoee situations as much as s practically
posside. But whea state courts fail to Sollow that rule, the circum-

R Plerewe ¢ Sosiecy of Sietora, M8 UK 156 (1903).
J6L MT Ned NE NI N.W.5E §11, rwwe demind, 168 5 OV T8 (1961).

LA If the ferts fudled 1 bikak 28 & o, dively, if e facts

sia bl an Mt Rarther L
ewived (s e churci-eparsied schosl was driow e level of sducsiion meves
wummmmxnm.mmm

Ny, sad shdionslly thet the raie’s methad af requlsiing educs-
tan e ks aree wae the hrast firnstic skarnaiive, then (he sart’s ullimaie
decisban it (M Cans wouid bt sasvedt

5L Theevii e be dad, ¥ pasaihic, is & pelled shaics. Shariuct v. Yernet,
TN UK MR (I3,

15 Sor niee 3T & scvompanying text mypve,
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1883}
slances in which & cholos is demanded Incresss (o Lhe detriment of
both the individusls involved snd society in generaliss

Timocky 2. Binder T1
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SPYRES REPORT
o

THE REPORT OF TEX GOVERNOR'S CHRISTIAN
SCHOCL ISSUE PANEL

TRANSMITTAL LITTER -
January 26, 1984

The Honorable Robert Kerrey
Governor of Nebraska

State Capitol

Lincoln, Nebraska 68508

Deaxr Governcr Kerrey:

On Decamber 12, 1983, you created the Governor's
Christian Scheool Issue Panel and charged it to “examine and
repeort on public policy questions surrounding the Christian
School issue in Nebraska®.

I respectfully submit to you the report of this panel.
wWe commend you for your keen interest in this important issue and
thank you for aliowing us to participate in tha study of it.

;. We owe much to (a} the many people with whom wa spoke
and corresponded, (b) the authors of the vast number of reference
materials we studied, and (c} your considerate staff members. ;
Although our thanks go to &1l of these persons our recomuenda-
tions are our own, for which wa take full reaponsibility.

This issue presents profound and difficult ch&llcngci.
Nonethealess, we believe that it can be resolved in & rasponsible
manner because of the inherent good sense of Nebraskans and our
state's tradition of fairmess.

Very :rﬁly yours,

: Bttt S e

. Robert M. Spire
& , Chair

RMS : =a
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_ REPORT SUMMARY

Nebraska has an obligation to assure that children
receive a good education. This means adequate training in basic
skills and a knowledge of how our system of government works.

The goal is to develcp perscns who can function constructively as
adults and contribute to the welfare of others. ,

Nebraska carries out its educational r&spcnsibili:ics
through laws and regulations which establish that all schools in
Nebraska, both public and private, meet certain requiremeants.
Chief among these requirements are those for (a} teacher certifi-
cation, (b) courses of study, {c} material &nd equipment, and (&)
grades and promotion. In a&addition, thare ars reéui:eménts
regarding {a} compulsory education, (b} heaith and safety, and
{c) fire regulations. Many education leaders consider these
requirements essential for the State to fulfill its obligation to
assure that Nebraska children are well educated. )

There are some Christian schools which obiect to these
State requirements on religious grounds. They assert that their
efucaticnal efforts are an extension of their church ministry.
From this they conclude that since the State cannot <ontrel
religien it cannot regulate their schools. Thus, the State's
desire to enforce its regulations is directly opposed by the
church schoolis' denial of the State's right to do so as tc them.

_wWhat is needed is an appropriate balance between the
legitimate interest of the State in the education of Nebraska
youth and religious freedom. Objectivity and balance are essen-
tial to a constructive resolution of this issue.

can this conflict be resolved? Yes, and without a lot

of difficulty. If so, how? We suggest this:
22 B oW
1.' For church-related private schools Nebraska policy
should be modified to create this exemption from present state

regquirements: .
If all parents of children &ttending a church-

related private school 50O elact, testing of their children shall
be acceptable as an alternative to curriculum, teacher certifica-
tion and related requirements for the school. These tests should
be of a standardized natire recognized by the State Department of
Education and educators as proper indicators of student progress.
They should be administered annually by the County Superinten-
dents. I1f the average test scores in each content area and at
each grade level of all studenus enrolled in a schcol are at

l¢ :st egual to such average test scores of students in Nebraska

RIC

Aruitoxt provided by Eic:



Q

ERIC

Aruitoxt provided by Eic:

58

public schools (or, £f scores are not available for Nebraska
public school students, then the nation as a whole), the school
attended by these students SZed net meet the State curriculum,
teacher certification and related requirements. .

4. Prarents who elect this alternative shall make a
written representation to the State that (a) their reiigious
beliefs dictate this choice, (b} they conssnt to a testing
procedure for their children., and (c) th.yAg§ll supply regularly
to the Stste evidence that their children are (1) meeting State
mandatoly school attendance requirements and (2} receiving &
structured program of education which satisfactoriliy covers all
basic areas of study included in State curriculum standards and
is conducted with physical facilities a&nd instructional equipment
and materials comparable to State standards. If the parents (a)
fail to comply with these procedures, (or their representations
to the State are inaccurate), or (b} their children test below
the prescribed averages, then their children will be considered
to be in viclation of State mandatory school attendance require-
ments.

3. Health, safety and fire regulaticns for church-
related private schools shzll remain as they are.

4. The result of this exempticn is this: Church-
related private schools, for reasons of the religious conscience
of the parents of the children attending them, may operate
without seeking a license or obtaining approval from the State.
The parents of the students invelved shall (a) submit their
children to a testing procedure, and- {b) report directly to the
State compliance with mandatory attendance, basic curriculum and
related requiremernts.

This would seem to be a just and reasonable recognition
of (a} religious and parental rights, and (b} the freedom of
Christian schools to exist. At the same time, {t leaves intact
the basis for hea'th and safety standards, fire requlations and
compulsory education. The election to seek this exemption can
only be made for reasons relating to religious freedom.

We make these recommendations because we have

concluded:

(a) Nebraska teacher certification procedures as
presently defired violate the First Amendment free exercise of
religion rights of Christian schoocls. This legal conclusion,
together with our view of proper public policy, indicates to us
the need to modify present practices in order to reach an appro-
pPriate accommodaticn between the interest of the Stata and
religious freedom rights.
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(b} The accomsadation we suggest meets the

:Sttgiaus issue without unreasonably interfering with the ability
of the State to assure a competent sducation for Nebraska chii-
dren and to establish standards for that education. i

Qur report describes how an€ why we have reached our
conclusions. Reasonable pecple disaqies as to what specific
steps should be iaken to resoclve this issue. We recognize that
cur suggestions are simply one approach. ’ -

More important right now than any specific proposals is
a recognition by all concerned that there are both educational
and religious issues involved here which must bes addressed in
some form. ’

we hope that Nebraskans Cin agree on the common geal of
recognizing (a) the State's obligation to have and enforce
educational standards and (b) the legitimacy of religious freedom
claims that some present State regulations arehésc restrictive
when applied to Christian schocls. This means that both State
control and Christian school advocates must acknowledge some
validity in the other's position. with this un%f::tnnding we can
then consider methods for accomnodating these conflicting inter~
ests without compromising either {a) the obligations or standards
of the State, or (b) the deeply felt religious convictions of

Christian school supporters. .

¢

7 - amy

. p

WEAT ARE TXE ISSUES?

N

There are profound issues about education, religion.
constitutional rights, fairness andé our responsibilities to each
other involved. It is crucial that we ciearly understand the

actual nature of thase issues.
we all seek the best possible education for our chil-

dren: we alsco charish our religious freedom. And we want to
treat one ancther fairly and with respect. Governmental policies
should gccommodaté ali of thece fundamental concerns.

The present Nebraska contraversy has arisen in this

manner:
(1) | Nebraska law establishes State responsibility for
and control of education. The reason for this law &s the State’s
interest in the intellectual and euituzaf‘dnvclepment of its

children so that they may become responsible citizens. The legal
basis of this law is threefold: (a} The Nebraska State Consti-

x
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tution; (b} Statutes enacted by the Nebraska Legisiature; and ()
Court decisions. ’

This State law creates the Nebraska State Department of
Education as the agent of the State to administer this responsi-
bility. Tc carry out its duties the Department devises and
enforces detailed regqulations. These regulations, together with
the law itself, require both public and private schools to ke
lioensed by the State.

To receive & license & school must make application to
the Department, which will issue the license only if it approves
the school. It will approve the scheool only if the school meets
certain standards for {a} teacher certification and qualification,
{b) courses of study, (c) materiasl and eqguipment, {4} grades and
promoticn, and (e} mandatory student attendance, The Department
asserts - that schools which do not obtain this approval may not
operate legally.

The State considers its direct coptrol over teacher -
qualifications and other educational factors essential for it to
fulfill its responsibility for the education of Nebraska chil-
dren. It believes that meaningful education cannot take plsce in
a classroom without some minimuqygggggﬁdagsrmined control over
what happens in that classroos” (teacher qualifications, courses
of studyrand related items}._

{2} Several religious groups operate private schools
in Nekraska. These schools enjoy fundamental rights derived from
{s) the First Amendment to the United States Constitution, which
gqudantees to each person @ right to "the free exercise éf-
reliddon": and (b) Articl¢ I, Section 4, of the Nebraska State
Constitution, which copfains & similar freedom of religion
guarantee,

Most of these church-related schools consent to the
State licensing rule and comply with the standards established by
the State as a requirement for approval of the license. Some do
not, however, and thus are denied legal status by the State.
Among those who do not are some schools which may in fact fulfill
the standards for approval, but refuse to apply for a license on
the basis that the licensing procedure is itself an inproper
interference with their religious freedom. Others do not meet
the standards for approval{ they alsc refuse to sccept the
licensing procedure for the same religious frecdom reason.

These groups .recognize that the State has an interest
in the eddcation of their children Bowever, they assert that
this State interest is limited tc %he results of the educational
Frocess, not to the process through which those results are

~
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obtained. They believe that their church school is an integral
part of, and thus an extension of, their church ministry. From
this they conclude that any State regulation of their school is
in substznce a regulation of their church and thus an improper
State interference with their religion. In summary, they assert
that the State's legitimate interest in the education of their

‘ehiidren is only in the raesult of that education, not the process

by which that result is obtained.

Stated anot@g: way, these church groups view State
regulation of their schocls as & control of process {which they
consider to be a control over their churches}. On the other
hand, they view the State’'s interest in the results of the
process {how well the students learn) &5 & matter between the
State and the parents of the children {and thus not & control
over the church in its educational ministry}. They consider
thcir schocls to be responsible to the parents, not to the Stata.

Thay Place great accountability upon the parents for
the education of their childrerr. They consider the egsential
responsibility for the education of the children to be ﬁben the
parents.

In short, they say that the State may require that
their children actually learn certain basic skills, but that the
State may not dictate to their church school: how these skills
are learned. Therefore, they believe that the State. infringes
upon their religious liberty through certification of teachers
and other regquirsments placed directly upen their schoels. P

- {3} An impasse has developed. Some church scheols *
insist on operating without meeting State requirements. The
State responds by seeking enforcement of its requirements through
closing noncomplying schools.

Can these competing interests of the State and
these schools be accommodated in a manner which is properly
responsive to the responsikilities, convictions and constitu-
tional rights of both? We definitely think so.

Our recommendations are based on these three
premises, to which we fully subscribe: (1} the conflicts here are
very real: (2} these conflicts should be addressed directly and
clearliy: and (3) sound State educational pelicies and proper
Christian school religious liberties can coexist.
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HOW DC OTHER STATES HANDLE THESE ISSUES?

There is considerable giversity.

A 1980 Florida Department of Education survey disclosed
that thirteen states require private schoolsiEo hirg state cgrti-~
fied teachers. Twe of these states exampt church-related s#?nels

©

and two otners indicate that they do not enforce the law. i
Thirteen states do not certify private school teachers and
twenty-four have a voluntary certification process.

Recent information compiled by the Nebraska State
Department of Education is similar. This information shows hat
fourteen states require some form of teacher certification and
thirty-five states do not. Precise information is lacking €rom
one state. For private schools this information indicates that x/
nine states virtually ignore them, eighteen Staﬁ!ﬁ have a volun-~- *
tary regulation system for them and twenty-cne states have some
compulsory requirements. Det2iled information is lacking from
two states. '

Iin short, other states appear to dc one of two things:
{1} have mundatory certification requirements similar to Nebraska
which they may or may not enforce; (2) exempt church-related
schonls from some or all state regulations. Amcng these are some
who provide for a voluntary certification procedure for those
church-related schoeols wheo want to have state approval.

We cannot get a great deal of guidance from other M
states. Wwhy not? Because this Christian school requiat}an issue
18 a recent event. It is not something which states have heen
giving serious attention to for a long time. In addition, the
First Amendment freedom of religion question involved in the
regulation of Christian schools has not yet been clearly resolved
through judical proceedings. ’

Other states are observing closely what Nebraska does
with this issue for whatever guidance our state may be to them.

In summary, we have a social and constitutional issue
here which we must work out ourselves without much help from
others,

S.
WHAT GENERAL CONSIDERATICNS IMFLUENCE THESE ISSUES?

wWe need to recognize that this Christian school issue
does not exist in isolation. It is just one aspect of the much
larger overall concern cur nation has ftor church/state relation-
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ships in their many forms. In addition, theare araz 2 number of
political, sogial, intcllcctuni. and spiritual factors which
relate directly to the issue. As we attempt to resolve it we
should be aware of these influences:

(1} All would agree that education has pg
the largest role in ensuring the future of demccracy
children must receive a good educatiba in order to be
structive aduits.s

{2} There are many fine people in Nebraska and

' elsewhere who resent interference in their lives by what they

consider to be "big brother social engineering®™ of an orwellian
nature. Typically these pecple are hard-working, thrifey,
prudent, God-fearing and very reliable. You could not ask for
more loyal or dependable friends. They are in every way as
essential to the functioning of our sccial system as are those
who are more in sympathy with modern governmental regqulation of
cur lives. They simply want to be left alone. They are worried

about the possible sacrifice of their individuality to group

Q

conformity. In our democratic and pluralistic society who can
presume to say that the hopes and desires of these persons are
any less important than those of others?

{3} In discussing this Christian schoocl issue, we
sometimes tend to categorize 4interested persons as “the citizens
of Nebraska"™ and “the Christian school people®. We should
remember that there is one group here, nect twe. The Christian
school people are just as much Nebraska citizens as anyone else
and should be so recognized. Nebraska belongs equally to all its
people. We all are in the same boat, and a great boat it is.

{4) Much analysis and :hetoric on this issue
dealr with the rights and interests of parents of school chil-
dren, teache:;, professional educators, judges and elected
officials. ALl of these persons are important to our consid-
erations. However, we must never forget that it is the welfare
of the children which is the basis for a1l education, both public
and private. It is thus important that we constantly reminé our-
selves that what we seek here is resolution of a fundamental
church/sfate issue which will be in the best interests of the
children di}ectly involved. And in the scheduling of priori-
ties, we should list thé\idte:ests of the parents next to those
of the children.

{5} The concept of religious freedom is basic to
everything our nation stands for. Those who sailed on the
Mayflower came to America to escape governmental restrictions oh
the exercise of their dseply felt religious beliefs. This

ERIC 1
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religious orientaticon, together with the "melting pot” pluralism
which developed in the nineteenth century, has resulted in &
society today which respects (and indeed demands} a high degree
of tolerance for differing views, be they religiocus or secular.

In all of this, an individual‘’s deeply held
religious convictions become particularly relevant. For exanple,
many persons feel alienated by life in the computer age, a life
which they find to be very impersonal., Frequently one's church
{including church activities, such as & church school} provides
the necessary sense ©of community‘a person needs to offset this
feeling of alienation in an impersonal scciety. Being a mamber
of a church family can strengthen one's sense of personal dignity

And in our hearts and minds we all must come
to grips with the nuclear age. A person's sense of religion and
reiationship with his or her deity can be a necessary socurce of
support and strength in finding meaning to life and ip relating
life to the threat of nuclear annihilation.

{6} Today there is national concern for the
quality of education, both public and private, at all levels.
This concern has been evidenced by the reports of pPresident
Reagan's National Commission on Excellence in Education and
Governor Kerrey's Nebraska Schools Task Forég on Excellence in
Education. This concern rﬁsults in & demand for effective means
to strengthen the caliber of instruction. Deing this calls for

increased teacher competence, regisions of educational curricula,
improvements in school equipment, possible lengthening of school
study vears and maqz;othexkﬁactors which go into an educational
undertaking.,

(7] Today there is a national mwed of distrust in
large bureaucracic entities and particularly in government. Wi:?
regard to eduratior this distrust shows up in a greater desire of
parents to have some m:aningful controlfover the education of
their children. Privaie church related schogls are one means by
which parents may achieve more genuine participation in the :
control of the education of theirx children. .

We should understand and respect the fact that many
Christian school advocates are not primarily worried about the
teaching of basic skills such as reading, writing and mathe-
matics. They concede that their children can learn these skills
in public or other private schools. Rather, they are cencerned
about the teaching of value systems. They view state control of
schocls {h:augh teacher certiffcation and other requirements as a
means of imposing the state’s value system on the schools. They
view this state value system as being too secular, and in direct

72
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conflict with the spiritual and religicus value systems cf their
church ministries as applied to their schocls. In & democracy
these competing value systems must be aliocwed to co-exist and €0
compete. This co-existence is the .xeal meaning of the First
Anendment "free exercise of religion® clause.

(8) We should recognize that it is easy to be
overly impressed with the practices and customs of our own
particular domain. All of us must avoid developing a medieval
trade qiild mentality. We must lock beyond the borders of cur
individual bailiwicks. We should not allow institutional loyalty
to bacome a substitute for thought. There can be more than one
way to achieve goals, and we should at least be willihg to try
different approaches.

(9} The supporters of Christian scheoels in
Nebraska are genuinely r:iigiaul in their corientation. They ars
responsible pecple. Th&y feel deeply about their cenvictions and
take their relationship with God as they understand God seriously.
Clearly they are not using religicn as a subterfuge to advance
other goals. Contrast the integrity and religicus sincerity of
Nebraska Christian schools with the experience in many southern
states after the 1954 Brown Case United States Supreme Tourt
decision outlawing segregation in public schools. Soon there-
after a large number of private schools, many of them church
related, were established for the primary purpose of aveiding the
desegregation of education. These "segreqation academies” were
just that and not really for the purpose of improving education
or maRing it more religicus.

R {10} The presant existence and possidle future
‘axtension of the number and variety of private church related
schools in Nebraska is not something that Nebraska citizens
should be apprehensive about. We should not fear what some might
consider to be alien ideas of any group, religious ox othervise,
with whom we may disagree or have little in common. In & free
society we must have confidence in people ultimately to choose
sound ideas. Thus‘.we allow various groups to compete in schools
and otherwise for the allegiance of the citizenry. It is better
to allow this open competition than to make martyrs cut of those
whose views a:ggﬂxifggicame to the majority.

we should not build a fence around Nebraska to
keep out “"alien” ideas and groups. The good sense and wisdom of
Nebraska citizens will continue to prevail when considering
competing idecliogies and institutions. Political pluralism,
freedom and openness in our society remain essential.

(11) Neither the federal government nor any state,
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including Nebraska, should attempt to decide the correctiess of
any religious belief, but only whethar or not such belief is
sincerely held by those who profess it and is not dangerous to
Public safety, It is not for the Mathodists to say that the
Presbyteriane are any more or less correct than they are them-
selves. .

) . A brief analysis of constitutional law may be
helipful here. The United States Constitution, especially the
Bill of Rights section, is designed to protect each of us from
(2} government and (b} each other. This is why our individual
constitutional rights are not absolute;"they must somehow accom-
modate conflicting rights. For example, my First Amendment right
to free speach does not allow me to libel you. Your freedom of
movement does not allow you to punch me in the nose (thank
goodnessi). My right to operate my business freely does not
allow me to discriminate against you on the basis of race or
religion. The poi.t is that these constitutional "rights® have
built into em corresponding "duties®. The duties rcqn§§e us to
recognige and\accommodate competing rights. -

Rh\\ ich brings us up tc the Christian school issue
in Nebraska. Neither thea State its&lf, nor any one of us, has
the authority to decide the 1imits of First Amendment freedom of
religion rights. Nor can the State in any way prefer one reiigion
over any other. ‘

The State does not decide what the constitution
means. The constitution speaks for itself. WwWhen it is necesgary
.0 determine what the constitution is saying (which is often) it
is the function of the Courts to interpret its meaning. And so,
whatever “free exercise of religion” rights the Christian schoecls
enjoy under the constitution are there as a matter of right, not

-

by the good grace of the State or any of us.

{12) Teachers, schocl administrators, religious
leaders and all professional educators who carry the great
working burden of operating our schools warrant suppert. Their
efforts cleariy are in the public interest, and they should be
praised for their genuine service. It is neither accurate nor
fair to place all the blame on egucators for whatever ills may
now be present in our educational system. If the bus breaks down
you can‘t blame it all on 4he bus driver,

fhese concepts identified here ara wide ranging in
scope and certainly do not provide us with solutions to this
issue. However, some awareness of them may be useful to us as we
search for solutions.

e
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6.
WHAT POLICY OPTIONS ARE AYAILABiE?
HOW DO WE VIEW THESE OPTIONS?

~

what should our Nebraska public ﬁciicy be? Ve have
three chﬁi:&s: ‘

(1} Do nothing. Leave &ll State regqulation
exactly as it is now (and thus have the ultimate rasoluticn of
the issue decided by courts).

(2). Exempt Christian schools and ghildren
attending them from all State r lation of an éégg.

{3} Chadge in some way the manneg in which the

State now recgulates private gghools {church-relatied, non-sectarian
or both).

In a perfect world, we would not have se among
these three alternatives. The corract one would easy to
determine and satisfactory to all. But in our rfect, and

thereby much more interesting and challenging, world we often
must make unclear and difficult choices. Although ing these
choices is necessary for society to function, the resyits can
never he satisfactory to everyone. But we should not let this
upset us. In a scciety which respects the cpinions of all, it is
inevitable that we frequently will have strong disa;rccments on
policy questions, This incvitab%i}ty neans that we must {(a)
understand and respect the process of public resclution of our
diffarences, and (b) accept the compromise settlements which any
democratic and pluralistic society must have if that society is
to survive. With this in mind let us jook at each of these three
alternatives: -

(1} DO nothing. Leave all State requiation
exactly as it is now (and thus have the ultimate resoclution of
the issue decided by courts}. -

This assumes that all present 2ébraska laws,
requlations and procedures with regard to church-r 1ated schools
are completely proper in their present form ﬁﬁgxsarrant no
changes of any kind. It also assupes that all positions advanced
by the supporters of Christian schools-are without merit angd,

therefore, no adjustments are necessary to meet any of their
concerns.. Although this alternative has the obvious advantage of
simplicity {(we need not inflict upon curselves the difficult task
of examining and modifying any of our present practices), we do
not consider it a viable option. We believe that some of the
concerns of Christian school supporters have validity. From this



69

we conclude that ;ndificatiens in present Nebraska procedures are
both necessary and desiradle.
(2} Exempt Christian schools and children
attending them from all State regulation of any kind. .
. This would meet all complaints of Christian
school supporters. It also would result in the State declining
to accept any responsidility whatscever for the education of
children in Christian schools. In our judgment, the State %
clearly cannot so abdicate its responsibility for the education
of a single Nebraska child. Both the constitution itself and
sound public-:pelicy place upon the State a proefound duty to
assure that its youth receive effective education for citizen-
ship. The exact lirits of the coastitutional right to tha free
exercise of religion as related to education are not clear.

However, no reasonable interpretation of these limits would
eliminate all interest of the State in the education of children
in private church-related schools.

{3) Change in some way the manner in which the

State now requlates private schools {church-related, non-sectarian

or both). ]
==t .

Deing this represents a compromise between
alternatives (1) and (2) above. It thereby suffers from the

liability of nc. being acceptable to supporters of either ajter-
nativa, It requ: ~s that supporters of both alternatives recog-
nize some degree of validity to the position of the other. This
‘XS never easy to do, particularly when convictions are strongly
held and emotions run high. In such circumstances it is ex-—
tremely difficult to stand back and loock anew at a situation with
2 significant degree of respect for strongily opposed convictions.
We should heed thé™wkivice of F. Scott Fitzgerald, who said:

"The test of a first-rate intelligernce is the
ability to hold twe opposed ideas in the mind at
the same time, and still retain the ability to
functiof,

Difficult as all this may be, it nonetheless
is our conclusion that some resolution of this Christifn school
* issue should be sought within the parameters £ :h%g;éfternatigﬂ
number (3). -

Throughout the country today there is a growing body of
op.nion which suggests that all states, including Nebraska,
should inc ease, rather than decrease or leave alone, state
standardes for public and private education. This body of opinien

comes from present national disenchantment with many aspects of
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"why can't Johnny read?” is a Zrequent expression which
summarizes the frustrations meny pecple feel about educaticn
:cda; And so perhaps the State of Nebraska ought tc be seeking
more, not less, regqulation of schools in order to upg:sde educa-

" tional standards and thereby increase the quality of education of

Nebraska children. If done in a thoughtful and knowledgeabls
manner this may be sound policy. we think it is. ’

Certainly any reasonable efforts to increase the
effectiveness of our edugatiocnal system should be encouraged.
Constructive and well thought out propesals for improving educa-
tion in Nebraska are contained in the outstanding September 30,
1983 report of Gover Kerrey's Task Force on Excellence in

Fducation in Nebraska Schocls. This perceptive report should be

1’rec;-.:.xred reading for all Mebraska citizens. However, with

Q

specific reference to Christian schools, we beliewve-that any
strengthening of standards must be accampi}shed in & manner which
properly takes into account (a) the religious convictions and
rights of parents who chose to have their children educated in
Christian schools, and (b) the children themselves.

we conclude that no one inyolved‘gn this controversy
has a monopoly on wisdom. There are legitimate conflicting views
held by people in good faith. Noxr is there any evidence that any
one involved is acting in bad faith. Quite the contrary. What
we have here is a dispute which. has triggered intense and indeed
qu..e heated leyalties from a wide range of sincerely heléd con-
victions. Such a situation is :gt intrinsically wrong. It may
be the ipevitable result of a funktieninq pluralistic society
where everycne is entitled to hold and te express his or her
individual personal views. It is the sort of thing a freeﬁ
society encourages. And well that it should.’ The problem is
simply that, in expressing these divaerse views, all of us must at
some -point recognize that we can't have it all our own way. In
every asrect of the common life there must be some sense of
shared responsibility. And so we conclude that Nebraska Christian
schoo. issu. pelicy should be addressed on the basis of two

Eremises:
{1} Some modific_-ion of the present Nebraska

system for regulating Christian schools is appropriate.

: {(2) The parents of children attending
Christian schools must be willing to demonstrate to the state
satisfactory educational achievement by their children.

In makirg the specific recommendations which folleow our
panel does not presume to have all, or even any, of the answers.
Wwe address the matter of resolution of this issue very humbly.
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Wa will considgr our efforts worthwhile if we can help im any way
tq proveke a gthoughtful, constructive, unemotional, intelligent
and wise discyssion of the subject.

) Reasonable people will disagree as ¢o the exact means
hecessary te accommodate the conflicting interests involved. The
important element is a sincere recognition that there are genuine
conflicting church-state concerns here which require some accom-
modation.

The resolution of this controversy calls for some
'old-fashioned goed sense, both common and Jorse. We hope that
some of this good sense appears in our recommendations. In any
event, Nebraskans have a tradition of demonstrating concera for
*one another, wisdom and practical judgment. For this reason we:
are confident that Nebraskans will resolve this in a sensible and

fair manner,

7&
WHAT SPECIFIC RECOMMENDATIONS DO WE MAKE?

-

1. The State clearly has an obligation to establish
reasonable and effective educational standards and-éo‘ eécise ar.
appropriate degree of control over all educational efforts, both
public and private. Tc do anything less would be an irresponsible
abdication by the State of its duty to the children of today and
to future generations of Nebraskass. And so the only issue here
is that of defining these "reasonable and effective" standards as
applied to church-related private schools.

The basic Nebraska educational goal of gquality educa-
tson for all children should nct :hange.' The only change needed
is that certain techniques designed to accomplish this goal -
ghould be modified to accommodate legitimate {and in some in-
stances constitutionally protected) religiocus liberties.

2. The First Amendment right to the "free exercise of
religion”, like our other constitutiocpal rights, is not absolute.
It must respect and adjust to other constituticnally protected
rights. Therefore, Nebraska educational policy can and must
continue to be interested in 2ll education, including that which
i5 church-related. \

Church members i roperly can demand that this State
eduycational policy interfere with their religious convictions as
litt.e as possilkle. But they must recognize the legitimacy of
the State's interest in the education of their children and
accept some regulations designed to promote this State interest.
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*

In a similar manner, the State must recognize the legitimacy of
sincereiy held reiigious convictions and design its procedures SO
‘as to impinge as little as reasonably possible upon them.

3. Nebraska laws and ragulations contain detailed
requirements for schocl curriculum content, teacher certifica-
tion, mandatory attendance, safety rules and ralated items such
as physical facilities and instructional equipment and materizls.
For church-related private schools Nebraska policy should be
modified to provide for the foliowing exemption procedure:

{a) If all parents of children attending such 2
school so elect, testing of the children shall be acoeptable as
an alternative to curriculum, teacher certification and related
ites requiraments for the school. The tests shouid be of &
standarized nature. They must be nationally recognized by
the State Departnme of Education and educators generally as
proper indicators £ student p:eg:es;. They should be admin-
istered aqnuallgqu the County Superintendents. If the average
test scores in'each content area and at each grade level of all
students enrclled in a school are at least equal to such average
test scores of students on the same or comparable tests in
Nebraska public schools (or, if scores are not available for
Nebraska public schoel student;;‘:hen the nation a§ a whole), the
school attended by these students need not meet the State curric-
ulum, teacher certification and related items requirements.

} rParents who elect this alternative shall make
a written representation to the State that (1) their religious
beliefs dictate this choice, {2} they consent to & testing P
procedure for their children, an® ‘3) they will supply regg&azly
to the State evidence that their children are {a) meeting State
mandatory attendance requirements and {b} receiving a s ructured
program of education which satisfactorily covers all tawic areas
of study included in State curricuium standards and is conducted
with physical facilities and instructional equipment and mater-~
4als comparable to State standards. If the parents {1) fail to
comply with these procedures {(or their representations tqd the
State are inaccurate), of (2} their children test below the
prescriked averages, then their children will be corsidered to be
in viclation of State mandalory school attendance requirements.

(c} Health, safety and fire regqulations for
ehurch-related private schools shall remain as they are.

(4} What is the result of this exemption proce-
dure? A church-related private school, for reascns only of the.
religious conscience of the parents of the children attending it.
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may operate without seeking & wicense from the State.or receiving
any direct State approwval, However, the paren ef the students
involved shall themselves (1} submit their childfen to the testing
procedure, and (@) report directly to the Statefconcerning
compliance with mandatory attendance requirements and basic
curricuium and related items standards. ~_

This would seem to be a just and reasonable reccognition
of (1} religious and parental rights, and (2} the freedom of
Christian schools to exist. At the same time, it leaves intact
the basis for health and safety standards and compulsory educa-
tion. Requirements for certification of teachers and the licens-
ing of schools cosld be waived, but only £ :pecific conditions
relating to religious freedom. )

(e} Two principles a;t significant here. First,
the concept of accountabilitv is crucial. With this exemption
procedure the parent, not the school, is accountable to the
State. Through this parent accountability the State can fulfi.l
its responsibility for the educatjonal achievement of the chil-
dren. Second, our view of the First Amendment free exercise of

religion right as it applies here i{s this:
(1) The State has a “"compelling interest™ in
the education of the Christian school children.

R {2} The State's "compelling interest"™ must
be exercised with as little interference as possible with the
religious claims of the Christian schools. ’

{3} The State's “compelling interest® is in

the actual achievement of the studengs, not in the means by which

that achievement i{s obtained. “

{4} when fonfrounted by a First Amendment
free exercise of religion claim it is an unconstitutional inter-
ference with religion for the State to inséit on contrelling the
educatioconal process {(unless it can be shown that the proposed
controls are essential to the desired educational achievement).
Rather, the State must limit its interest to the actual achieve-
ment of students unless and until it is shown (which it has not
been) that reasonable achievement cannot be obtained without
State control of the process. ]

Some say that there must be some State
control over teacher qualifications because there is some minimal
training all teachers must have before entering a classroom.

This mey be so, but until it is more fully demonstrated by hard
evicdence, we do not think it can be constitutionally supported in
this instance. .

{£} Church-related private schodls whose chil-

&



dren's parents unanimously elect t¢his exesmption from curriculum
and teacher certification requirements need not apply for a
license from the state. They may Operiate without State approval.

{g} Parents who make this election for their
éhildren must acknowledge in writing that (1} because of their
election they assume full responsibility for the education of
their children, and {2} on behalf of themselves and their
children they will not hold the State responsible for their
children's education.

(h} Schéoi catalogs, public announcenments and
other materials which describe the school to the public and all
enrollment records (such as transcripts) must show that the
school is not State approved. This is a "truth in labeling”
concept.

(i} Approval and accreditation requirements shall
remain as they now exist for all cbu:ch-related private schools
whose children's parents do not unnnimously elect for religious
reasons only this exemption procedure. In summary, thare shall
e 'essentially two classes of church-related private schoels,
those which are approved and those which are not approved. Those
whose children's parents so elect are simply unapproyed (but may
léqally operate) and not a separate class of approved school.

{3} Incentives should be developed ¢o encourage
those church-related private schools ({the parochial systems, for
example) which mfet State requirements to continue to do so. It
is not desirablp that these schools Opt out from the present
requirements {(Waich they meet) so as to take the same approach as
unapproved schools may choose under this change. Suah~zgssgfives
could be itews of this nature: A clear public designation as a
fully approved and/or fully accredited institution: no require-
ment that the children attending the institution be tested; ¥nd
other factors whxch serve this purpose.

why do we make these suggestions? }

1. The State cannot properly prefer one religion aver
anotl.r, discriminate among different religions, or give to any
religious group a privilege not given to o:hc: religious groups.
For these reasons this exemption pr cedu:e should be available
across the board to all private church-related schcelsrand net
just to Christian schools.

2. The requirements that (a} parents acknowiedge that
they ;;e sending their children t@ an unapproved school, (b} that
in doing so they will not hold thé State responsible for the
education of their children, and (c) the suggestion that all
pertinent records identify unapproved schools as such are designed
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for two purposes: (l} to assure that the parents are made aware
cf and fully understand the fact that they are sending their
children to unapproved schools, and (2} to protect the State from
criticism by (or indeed possible liability to) perents or children
who maght later claim that the State (through this exemption pro-
cedure) did not properly carry out its obligation to assure

proper education for these chiléren,

3. The reason for the student.testing reqﬁirem&nt is
to meet some minimum State respensibility to the students of the
unapproved schoecls. The principle here is that the State must be
concerned with all students. It cannot and should not turn its
back completely on the welfare of the students who are enrolled
in these schools, even though there may be only a few such
students and the parents of the students choose to have their
children educated in & school exempt from State standards. In
spite of the parents' free choice, the State must have some
assurance that these students accomplish some minimum educaticnal
achievement as defined by the State.

Both the children themselves and the State ohviansly
have an interest in educational results which make the children
constructive citizens. However, we must not forget that “beauty
is in the eye of the beholder.” Those parents with children in
Christian schools are sincetrely convinced that the education
their children receive is superior to that obtained in other
schools. They are not in awe of State stapdards, and in fact
have serious reservations about what they consider to be a
State-imposed secular value system contained in State standards.
Irrespective of constititional considerations, we must respect
cur fellow citizens by remembering this é;:amount truth: None of
us, the State included, can presume to have superior judgment as c
to the ultimate validity of religious beliefs cr the larger goals
of education beyond the leafning of basic skills. The nature of
a true democracy is such that there always will be fundamental
differences of cpinion.

Some say that any student testing procedure is defec-
tive on two counts: It is (a) simplistic and (b) invalid as an
after-the-fact remedy. Let us examine these ideas:

{a}] Is testing simplistic? Every major public
library has a huge stack of books and professional journals
dealing with the pros and cons of standardized testing. You
could fi1ll the Grand Canyon with these publications. Some
experts have great confidence in the tests. Others do not. Some
assert that the tests arxre culturally biased. Others say they can
ke rigged sC as to be something less than objective. These

52

Aruitoxt provided by Eic:



78

criticisms may be valid in some instances. However, we think the
better evidence is that standsrdized tests can be of some help in
determining academic achievement. Any tests used in Nebraska to
monitor bas.c skills achievements by Christian schools students
can and should be examined closely by educators, legislators,
: parents and cothevs. Such an examination should assure their
k integrity as a testing device.
(b) Is testing invalid as an after-the-fact
remedy? Is the horse already out of the barn by the time the
: test comes around the bend? Any test is after the fact. The
only question is how far after the fact. professional schools
normally test their students from four te eiqhténmnths after
N study of the tested subjects beyins. Certified public accountant
\\\ and lawyer bar examinations a e given several years after s& udy
of some of the skills tested. We suggest that annual student
\\\ testing is both frequent and ~oon enough for student achievement
‘o be determined on a reasonably current basis. Unsatisfactory
progress by a student would be determined within a vear. This
should be soen enough to alert parents and education authorities
to ary special needs of the student.
4. Scme accommodation to the First Amendment freedom
of religion claims of the Christian scheol supporters must be
recognized. The State's in loco parentis rights with reference

to the education of children are in conflict with the First

Amendment free exercise of religion rights of Christian schools
- and the parents who wish to enroll their children in these
schools.

Wwhen a conflict of this nature occurs the State in loce
parentis Tight- must give way to some extent to the First Amend-
men- free exercise of religicn rights. We suggest that this
exemption procedure properly accomplishes this. but does so in a
sufficiently limited manner so as to avoid either {a) any general
weakening of Nebraska educatlion s~andards or (b) complete elimi-
naticn of the State's obligation to Christian school students.

In summary, this proposal carves out a special constitutionally
protecred niche for the Christi-a schoels., Tt Ac¢es not create a
3 situaticn which would encourage Parochial and other private
sehools to lessen in any way taeir commitment to meeting present
tate requirements. We are not "mainstreaming” an exemption
procedure by making it attractive to all church-related private
schonls.
5. we considered the testing of teachers in lieu of
certificaticn. This may bear study. However, we do not consider

1t as effective a device to meet the frecdos of religion

] .
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issue as is the testing of students. It would be difficuit to
design teacher tests which would enjoy the same public acceptance
as do standardized student tests. And this difficulty could
result in these teacher tests beéing constitutionally suspect as
an unreasonable interferunce with free exercise of religion
rights, Xn this sense, teacher tests have seme similarity to the
certifxcatxon process and thus raise the ccnt:ol of religion
question with regard to Christian schools. Althcuqh the testing
of students is not an ideal procedure, we conclude that it is {(a)
better than no check at all on the students, anéd (b) as a prac-
tical matter the most workable procedure with reference to the
constitutional free exercise of religion concerns.

6. The practical result of these recommendations as
they relate to the Christian scheool supporters is this: They may
choose for religious reasons to have their children educated in
schools unapproved by the State. However, when doing so they
themselves, got che State, must be responsible for their deci-
sions. Many of them want and are anxious to accept this
responsibility.

7. There should be no weakening of the State's inter-
est in egual educational opportunities for all in keeping with
constitutional and moral principles. The exemption procedure
described here should not be allowed to be used in any manner
which would result in student admissions or study practicgs which
have the effect of discriminating on the basis ¢f race, color,
relicion, national origin or sex.

8. The procedures we suggest (or any other arrange-
rents ©aich might be adopted in their place) cannct guarantee
success, They may not work out. However, we respectfully
suggest that they be given a try. They should be watched
closely. 1If evidence later shows them to be invalid then the
whoyle matter should be reconsidered. Other arrangements can then
Le adopted. Nothing here is carved in stone.

. Our task has bten to address the Christian school
issue, and this we nave done. However, there are two related
areas of concern which deserve attention also. These are the
special cencerns of Amish people for their educational principles
and the ginwing home school movement in Nebraska and elsewhera,
Although these two groups are beyond the scope of our study, we
sujgest that they properly deserve attention alomg with Christian
schools. We are of the opinion that the testing and related
procedures we suggest here for Christian scheool advocates also
could be designed and applied to meet the religious freedom &ngd
policy convictions of the Amish and home school advocates.
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10. Although & prompt resolution of the present con-
troversy is to be sought, our report can be nothing more than a
rart of the process toward resolution. These issues warrant an
effective continuing dialogue. To assist in achieving this we
recommend that the Governor appeint an advisory panel to study
church-state educational matters for at least the next two years
{or until these issues appear to have been resclved in a reason-
able manner). This p;nel should conduct an congeoing discussion
with church leaders, grofessional educators, State Beoard of
Fducation representatives, parents of school children, legis-~
lators, School Board members and others. It should make specific
recommendations to the Governor, the legislature and Nebraska
citizens on educational issues relating to the State's interest

in educational excellence and religious freedom.

8.
WHAT GENERML RECOMMENDATIONS DO WE MAKE?

1. lLet us face this Christian School issue directly,
clearly and without hedging in any way. Only if we tackle it
head-on can we resclve 1t. Efforts to ignore, pass over or "get
around" the cancerns presented will only prolong and maXe worse
an already difficuit situation.

2. Nz cne ever really wins a fight. We can't resolve
thin 1ssue as long as any of us involved are separaggd—b?fg;wall
af gquiet (or, worse yetn, nolsy) hostility and overt suspicion.
Irn cur discussiens we need te lower the decibel level.

The Bibliical commandment to “"Love Thy Neighbor"™ must
mean scmething. We need a degree of harmony, which reguires
ever 1f understanding is sometimes lacking.

We muat confront i1ssues, not persopalities. The key to
any cronstructive resolution of this controversy will be ocur

afility tc rake judgrents solely on the basis of the issues.

3. We should be very clear akbout these things:
a. Nepraska i1s blessed with nigh caliber teacher
trainiig institutions, teachers and scheol administrators. Our

€ alsc 1s fortunate to have a State Department of Education
¢f the highest order under the direction of an outstanding State
Broard of Liéecatien. The Department's professional staff is
ce-retent, diligent and sensitive to social issues. Most impor-
tant of all, it cares about Nebraska school children.

b. There are many excellunt church-related

grivate schocls in our State. These schoolsAfeadily meet all
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State standards and frequently exceed them. They are to be
commended for their high educational éuality. we cite as exanmples
the five church-related private school systems operated by the
¥ansas-Nebraska Conference of Seventh-day Adventists, the Nebraska
District Lutheran Church-Missouri Synod, the Catholic Archdiocese
of Omaha aM™{ the Catholic Dicceses of Lincoln and Grand Island.

In ocur study we also observed examples of quality in Christian

"schools.

c. We should understand that some elements of
education are r:.ot measurable by readily ascertainable techniques.
Testing, awards and the like do not tell the whole story. For
example, all we need to know about prizes is that Mozart never
won Ohe.

d. Some suggest that this controversy may be
resolved by the simple expedient of not enforcing the law; that
is, since there are’so few Christian schocls involved and a small
number of children attending them, just look the other way. We
find this solution untenable. Laws should be both enforced and
cbeyed. If laws are unfair {(or unconstitutional) they can ang
should be changed through legitimate legislative or judicial
action. Simply ignoring noncompliance corrupts the very concept
of government by law.

e. The proper way to resclve this controversy is
through normal legislative channels, rather than through reliance
on Ccourt proceedings. The judicial process tidies up and organ-
izes; it neither solves nor explains.

4. Nebraska has sound educaticnal standards of which
1t should be proud. Oux State need nct and should not compromise
these standards in order to meet the requirements of religious
freedom or for any other reason. Tirit Amendment freedom of
religion gquarantees and proper policy recognition of religious
convictions do not require compromising the State's basic syStem
cf educational standards. And whatever these standards ma. be,
they should not feel threatened by educational procedures of
Christian schools (which, afrer all, can 2nd do set legitimate
standards nf their gwn). Rather. a1l that is required is some
limited substitute procedure {such as we suggest) to accomnedate
the genuine religious convictions of some of our fellow Nebraska
cietizens.

Our confidence in state standards should not prejudice
our view of Christian and other church-related private schools
who respond "to the beat =f a different drummer." These other
schools can provide quality educatior for their students. In ourx

demoCrdatic society we ought to be wil.ing to let the educational
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market place influence tha viability of schools. Over the long

run people will not suppoert inferior schools, public or private.

9.
CONCLUSION
|

This issue has been before our state for tco leng. It
is manageable and does not warrant an endless debate. It can and
should be resclved now. Or sconer. Rome was not built .in a day,
buﬁmcusMuue&uennnehkuhuonweﬁm

OWe have attempted to approach this in an open-minded
€ashion. Aristotle would not have qualified to teach philesophy
in Nebraska schools. ©On the other hand, when Aristotle was
contémplating the universe there was no state-contrelled system
of universal education (with the result that the illiteracy rate
was appallingly high). And so it goes. We have tried to con-
sider carefully all issues and points of view without prejudging
anything.

Iirrespective of how this report may be evaluated, we
strongly suggest that this Christian school controversy should
not be viewed as a problem. Rather, it is an gggg:tunitx for
Nebraskans to think carefully about the important concepts of
education and religious liberty. By doing so we should be able
to stake cut some cowmon ground upen which to resolve this.

what is this common ground? We suggest that most of
us would recognize that (a) the State has an obligation teo
determine and enforce reasonable educational achievement
s:andé:és for students of private as well as public schools, and
(b} there is legitimacy to the religious freedom claim that some
present State regulations are unnecessarily restrictive when
applied to Christian schools. We can get off dead center by
agreeing that the proper accommodation of these two sometimes
conflicting concepts may require limited changes in State policy.
that these exact changes should be is something which can be _
debated calmly (and about which there can be reasonable differ-
ences of opinion). We have proposed some specific changes in the
hope that from our ideas and the thoughts of others some viable
resolution will emerge.

Perhaps this challenge tests the genuineness of our
tolerance of, and respect for, differing beliefs. We sometimes
think everycne should be in our own image. We want others to be
clones of ocurselives. And Yet it is the divexsity of American
life, including the very pluralism evidenred by widely different
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religions, which gives ocur society its vitality and indeed its
substance. Pluralism keeps us from bein§ red with one another.
what would Am;:ican music be without the variety provided b§ a
Count Basie, an Itzhak Perlman and a Catherine Crozier?

The pecple of Nebraska are citizens in the classical

Greek sense: concerned with all aspects of the welfare of the

\ State: responsible but penetrating critics aiding in every effort
to make "the good life" possible for all people. Viewed in this
context, prompt settlement of this issue is certainly possible,
perhaps even likely.

No person should be asked to compromise his or her
sincerely felt religious beliefs. Nor should the State be asked
to biCK away from its responsibility for an education system
which will produce highly knowledgeable students. This report is
an effort to Zemonstrate that there are reascnable means by which
an accommodation of these sometimes conflicting interests can be
achieved without damage to either.

A fair and reascnable resolution of this controversy is
more than just a matter of education and religion. It all comes
down to a word which is the cornerstone of cur society. Justice.

o o

@ APPENDIX A
NEBRASKA EDUCATION FACTS

what is the elementary and ;econ&ary school population
in Nebraska? Nebraska Department of Education figures show that
there are a total of 305,858 Nebraska students distributed among
schools as follows:
{a} In approve§ public schools: 269,103
(b} In approved private schools: 36,478
{c} 1In unapproved private gchools: 227
There are approximately 400 public school districts
having both secondary and elementary schools and sliahtly under
700 districts with elementary schools only. Most of the state's
264 private schocls are church-related. ©Of these 264 schools 250
are state approved and 14 are unapproved. The Christian schools
now at issue in Nebviska are among the 14 unapproved schools.
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APPENDIX B

PANEL MEMBERS

-~

1. Mrs. Sally Knudsen
¢11 Bishop Sguare s
3901 South 27th Street
Lincoln, Nebraska 68502

PR Mr. Alcurtis Robinscn
Mutual of COmahe
Mutual of Omaha Plraza
Omaha, Nebraska 68175

3. Dr. Richard E. Shugrue
Creighton University Schoel of Law
2133 cCalifornia Street
Cmaha, Nebraska 68178

4. Mr. Robert M. Spire
525 Farm Credit Building
- Omaha, Nebraska 68102

Chair

APPENDIX C
PANEL PRCCEDURES

The panel conducted its study through:
i. A large number of perscnal visits and conversations
with people interested in and involved in this issue, such as:
(2} Nebraska State Department of Education ctaff
members and present and former members of the Nebraska State<
Board of Education:
{b) Ministers who actually operate Christian

-

Schools;
{c} many individuals who are interested in the

issue and whose views differ widely, including a number of
ministers of Christian churches who do not themselves operate
schools but are interested in the operation of them;

(d) profgssional educa. .s, including teachers,
Nebraska State Educatie; Association representatives, college and
vniversity teacher traininglpe:segnel, university professors and
educational administrators;

fe} clergymen and others interested in and in-
volved in the operation of Parochial and other church-related
school systems in the State of Nebraska:

(f) parents of children in both public and private

schools; and
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{3} Nebraska citizens generally;
of visiting about this {ssue with almost everyon
came in contact personally,

wa made & point
e with whom we

, 2, Visits to Christian schools.

3. A series of lengthy panel meetings plus much

communication among ourselves by telephone, letter and personal

conferences.
t.“ 4. A great deal of time in personal study and reflec-
igqn. »

We all were waking up in the mi i
middle of the night thi
about this. ; Finking

APPENDIX D
PANEL REFERENCE SQURCES

The panel studied and discussed a grea! many materials
dealing with (a} the history of the Christian school issue in
Nebraska and the country; (b} State laws, regulations and proce-
dures governing education in Nebraska and eiséwhere; {c)} the
bacic concebts involved in defining appropriate church-state
relationshaps with regard to matters of an educational and
religious nature.

Many of these materials were supplied to us by the
State of Nebraska Policy Research Office, the State Department of
Education, supporters ol Christian schools, representatives of
the Nebraska Christiar Home School Association and members of the
Legislature. In addition, the panel itself collécted and rey
viewed a varlety of references, including:

a. News articles, editorials and book reviews
from many newspapers {especially the New York Times; the Christian

Science Monitor: the wall Street Journal:;: the washington Post;
the OCmaha Star:; the Omaha World-Kerzld: the Lincoln Star; and the

Lincoln Jou nalj}.

b. (ritiques from magazines and professional
journals {(including the Nebraska Law Review: The Nebraska Human-
ist, published by the Nebraska Committee for the Humanities; the
Biack Scholar:; Social wWork, the Jeournal of the National Associa-
ticn of Social Warﬁ&xs; and the garvard Educational Review).

€. Books (Human Values in a Secular World, Robert

Apostol, ed:itor; The New King James New Testament, Special

Crusade Edition printed for the Billy “raham Evangelistic Associa-
tiun, Theomas Nelson Inc., Publishers: The Troubled Crusade:
Arcerigan Fducation, 134% - 1980, Diane Ravitz, author: Beyond the
lvory Tower, Derek Bok, author; and many others).

d. Federal ang state court decisions.
e. written aralyses prepared by panel nembers
themselves for study by and comment from other panel members.
Although we obviously ccnld not read everything on the
subject, we tried to do ocur homewurk. We somatines felt as if we
had joained o Rook-cf-the-Day club. é}xj
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APFENDIX - C

NEBRASKA CIVIL LIBERTIES UNION

february 24, 13B&

This week il appears as though ancother effort will
be made in the Nebraska Legisisture to exempt religious
schools from certain state regutations. | thought you
might be interested in ths position NCLU has taken on
the issue.

NCLU has attempted to limit its concern with this
issue to the constitutional questions involved., We
evaluate the constitutional question as follows:

1} s there & sincerely held religious belief at
issuel To be sure, there is. The parents of the
¢hildren going to these schools believe that the edu-
caticn of their children is ar extension of their reli-

gron, They can no more acceplt state regulation of their
Jhurch school ministers {i.e. teachers) than they could
accept stale regutation of their church ministers. We

don’'t believe the sincerity of their belief can be
questicned.

2) 1s there a compeiling state interest in the
education of tts citizens? In our view the answer
to this question is yes, The state cannotl guarantee an

adequate educaticon, but*it at least has an oversight role
to some degree.
-~

3) ts there » means available to the state, to
satisfy its interest, that is less intrusive into the
religious freedom of the church goers than teacher
certification? in our view again the answer is yes.
As you know, the Spire Commission has suggested the state
satisfy its interest through a program of testing the
religious schoo! students and evaluating their perfor-
mance in relation te students in other school systems.

Whether or not testing the students protects the state
intercst as well as tecacher certification is alleged ta do,
is aifficult if not impossible to answer concliusively,

A fonclusive answer to that question, given the con-
flicting points of view on it, is not really &he chaltienge
before you at this time. The challenge before you con-
terns tolerance of another person’'s reliqlous ideas. it is
indeed tragic that sn Amish settlement nad to leave Nebraska
becausce the state could not accomodate the tife style of
those people. Will the state also force others to leave
because it 18 sa tied to a particular set of regulations?
That s the question facing you.

i suggest to you that this issue is not dgissimilar,
'n a broad sense at least, to the issue of religious free-
som that prompted many to come to this country over 2868
vears ago. They came hoping to be free to practice
the:r relegiaon. i hope the Nebraska Legistature will
(nject some tolerance into this curreat situation.

Best regards,

Dick Kurtenbach
Executive Directoer
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AFPENDIX - D '
ONITED STA CIVIL RI ISST POR'
UNITED STATES 1721 Vaemaet Averns. N W
wastwgmon, O C 20625
SV RIGNTS
MEMQRANDUNK:
To: The Commissioners

DATE: February 29, 1984
. -
FRCH: Commissioner Rolert A, Bestro%ft—f/ &-Jv
i

RE:  « State Regulation of Rexi&fcss Schools: The (ase of the “Nebraska
Seven® and the Religious freedom Implications of Pervasive Government
Regulation, i

1. Interest of the Commission f.‘

The jurisdictfon of the Civil Rights Commission to study the myriad civil
rights fssu-s which arise when government secks to regulate religious prac-
tices rests upon its statutory mendate to: (1} study and collect information
concerning legal developments constituting discrimingtion or a denfal or equal
protection of the laws under the constitutfon because of ... religfon ... , or
n o the administration of fustice®y (2] “appraise federal laws and policies
with respect to discrimination or denial of equal protection of the laws be-
cause of ... religion ... or in the adminiftration of justice®; (3) serve as a
national clearinghouse for informstion in respect to discrimination or denial
of equal protection of the Taws because of ... religion, ..."; and {&] “submie
reperts findings and recommendations to the President and the longress® re-
spect ing remedial action,

The title of this memorandum, “State Regulation of Religfous Schools: The
Case of the “Nebraska Seven® and the Religious Freedom Implications of the
Fervasive Government Regulation®, was chosen to esphasize that the case of the
“tebraska Seven" presents fssues related to, but distinet from, the Free Exer-
cite issues raised when govermment undertakes to regulate religfous schools.
Tne “Nebraska Seven" case involves fssues reaching the heart of the Com-
mission’s "administration of jJustice® concern for the abflity of individuals
tc obtain prompt and falr redress for constftutfonal claims through the state
and federal systems of Justice. The broader issue of %avermnt regulation of
church schools and other byurdens on institutional relfgfous activity raises
First Amendment/Free Exercise gquestions which were not discussed in the Com
mission's first and only formal report to date on relfgious freedom questions,
Religion in the (lonstitution: A Delfcate Balance [September 1983, C.P,
80 [, 27

In the pages which follow I will attempt to set out in summary form the
manner in which each of these statutory mandates has been affected by devel-

1/ The Ccrmission also sponsored & consultatfon {n 1879, Religious Discrim-
T cration: A Neglected Issue, which focused on employment and admin-~
Istration of Jusice issues. The only report which focused on religious
hoe's directly did so in & context fn which the focus was racial dis-

rrimination rather than religious freedom, Discriminatory Religioy¥

“cheols and Tax Exempt Status [December, 1982, CLP. . No question of
ractal discriminationn is involved in the {ssues discussed in this mem-

prandum.
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opments in Nebraska and elsevhere. ftbra;kﬁ fs not the first state--and it
certainly will not be the last--where federsl civil rights to religious free-
dom are set up as a defense to pervasfve state reguiation of church activ-
ities. Its unfortunate experience has sensftized many to the existence of &
difficult problem. The case cf the "Nebraska Seven® is doubly unfortunate:
whe: seven fathers are held fn fatl for 92 days without bafl, cor advice of
counsei before their initial incarceratfon by a state Jjudge, ahd armed dep-
uties stand guard outside a padlocked Christian church aad school, something
has gone serfousiy wrong. There is 2 rneed for greater sensitivity at the
state and federai lovels about religious freedom issues. “The essence of all
that has been safd and written on the sudject {s that only those interests of
the highest order and those not otherwise served can overbalance legitimate
claims to the free exercise of religion.® MWisconsin ¥. Yoder, 408 U.3. 20§,
215 [1872). The impact of pervasive regulation on ¢the abilify of church
schools to carry out their constitutionaliy protected mission is merely one of
them. Speaking for the Supreme Court in Yoder, Chief Justice Burger rec-
ognized that the religious freedom of parents to educate their children does
not teave muth latitude for «the heavy, though well-intentioned, hand of the
stae: - .

*Tndeed, it ceems clear that ¢f the State fs empowered,
as pareas pailriae, to "save® a child from himself or his
Amish parents ..., the State will, in large measure  in-
* flyence, f not Jdetermine, the religicus future of the
chitd. ... [But] Pierce [v. Socfety of Sisters] stands
ss & charter of the rights of parents to direct the re-
figious upbringing of thefr children.® Wisconsin v.
Yoder, 406 U.S, at 232-233. -

H Recommendution:
Recommenaat 197

. That the Commission schedule a consultation which will focus on two
£istinct, but rested problems:
{

- First, the role the federal government can and should play, in the
protection of religious {nstitutions, including church scheols, from
arbitrary or burdenscme regulations fmoosed by state or federal! au-
thor igies, in tight of the standards set down by the Supreme (lourt in
csses defining the scope of the Free Exercise Clause of the first
Amendment;, and

Second, the Nebraska Seven case itself and the role, if any, that
the féderal government can and should play f{n assuring that state au-
thorities comply with both the letter and the spirit of the Consti-
tuticn and laws of the United States in cases where religious liberty
1y at stake.

Because the Nebraska Seven case rafses questions concerning the denial

€ wqual protection on the basis of religion, 3s well as the failure of those

whu afminictered justice to re<pect the commands of the federal constitution,
a close luok at gaps in federal statutory civil rights enforcement author ity
‘4, alsg 1n order. The broader issue of the extent to which it is permissidble
smzer the f.deral constitution for the states to regulate religious
‘agtitytions in & manner which may hamper their religious mission fits well
rato the Commission‘s mandate to be "a national clearinghouse for information
omerning  discromination or  denfal of egqual protection on  the owvasis
F¢ _.religion.® A cunsultatior would be an excellent place ‘o start, and
would provide valuable information, a5 well as non-adversarial forum for the

“ awrang of divergent viewpoints, .

There are no epasy answers $0 the questiont posed above, for they raise
tre delizate question of the “proper® relationship between law and religion,
T.epn 4 nlance 1nto the fssues ratsed by the sityatfon in Nebraska wii! demon-
wtrate tre complexity and breadth of the issues 'involved. Review of the rel-
c.ant facts, briefly summarized below, indicates that the situation which gave
~'.e to the Nebraska di<pute has npt been resolfed, but only deferred for the
ceacert . Given that the First Amendment lies gt the core of the dispute, it
vy imeyitatile that the dispute will eventuafﬁy have to be resoilved at the

/
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federal tevel. Commission actfon would serve to get the debate started and
the facts on the tadle. :

IIl. Facts & Relevant Case Law

It is crucial that the Commfssion understand that the stakes in cases
tnvaiving refigicus schools are of the highest arder: Otherwise law-adiding
perents have defied the law -- or fled the state -- in order to practice their
religion and preserve the integrity of thetr families; and the state, in turn,
has incarcerated parents for contempt of court for refusel to cooperate in a
process that can {and sometimes does) lead to criminal charges or loss of the
custody of thefr chilcren for neglect of thefr educatfon. The Free Exercise
claims themselves, if accepted, :gmmgc the actepted professional wisdom re-
specting the requirements for & *quality® educatfon, and are controversial for
that reason. But, on examfnatfonm, ft can De seen that the issues are the same
as in any discriminstion case: are the state regulatfons narrowly drasn to
effectuate only legitimate state fnterests, #nd o they do so? Compare, e.q.,
42 U.5.C. § 2000e-2{e} (BFOQ requirements of T$tle VIIJ. )

\ A. “Nebraskz Seven®

The “Nebraska Seven™ case arose as & result of continued en-
farcement efforts by the State of Kebrasks afmed at assuring compliance
with state regulatfons governing ®approval®* of schocls. In Nebraska ex
rel Douglas v. Faith BRaptfst Chureh, 207 Kedb. 802, 301 W.V.%3 s77

877, appea SKISS S {1881}, the Nebraska Supreme
Court, rejected a claim that the rules of the Nebraska Department of
Educat forn ware unconstitutional on their face.

On September 11, 1979, the District Court of Cass County, Nebraska
entered & judgment enjoining certafn named defendants from *...further
operation of a private schoo! or the usfng of church property for the
operatfon of a private school untfl such time as they have complied
with the Nebraska statutes and the rules and regulations of the Depart-
ment of Education governing approved schools...® (Order of Injunction
deted March 27, 1981). The decisfon of September 11, 1979 was gffirmed
by the Nebraska Supreme fourt {n Faith Baptist Church and was the basis
for the injunction ordering the school closed. With this injunction
begen & sgRfes of attempts by the State to clese down the schoo! or
obtain compliance with orders that the school be "approved®.

The method chosen was civil contempt procesdings, although crimi-
; nal prosecutfon was an &lternatfve. Over the pericd,from March 27,
1981 through the present time, & series of imjunctions| ordess, hear-
ings. lawsuits by church members, and jaflings fog- refugat to tlose the
= school has occurrag, Only two of these proceedings will be xfcribed
here: the contespt proceedings of November, 1383 which resulteW in the
§2-day incarceration of the “"Kebraska Seven®,2/ and the order to
padlock the school dated October 14, 1982, which resulted in a raid by
sheriff's deputies and state patrol offfcers on the Faith Baptist
Church during & preyer service, the physical removal of over sixty min-
isters from the church, and the padlocking and guarding of the church,
inside and out, by armed deputies, A partfal trial docket is attached

as Exhibit 1. .

1} The Contempt Proceedings of November, 1983

On October 27, 1983, the Cars County Attorney, Ronald D.
Moravec, sought “"orders to show cause® why Raywmond Rabmsan.f&cus

27 0f the seven {ncarcerated {ndivfduals, only two had been parties to the
original Faith Baptist Church 1ftigation,
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Glenn, Herman Bucheman, Kenneth Stastny, Larry fKoite, Ralph Liles
and David Carlsony and thefr wives, shouis mot de Peld fin c%?ttqat
for  sendi their children to & non-*spproved” school.d Cn
November 23, 1383 the seven fathers voluntarily sppesred before
Cass County Judge Ronald E. Reagan pursuant to the orders. Their
wives, also served, dfd not appesr, and bench warrants were fssued
for their arrest. They were then tried for civil contempt fin
ebsentia [Tr: 11-23-83 at 14-15].

The sole charge before the court wis the plre‘nts' partic-
ipation in the operatfon of a non-agproved school.®/  When - the
hearing comeanced, the fathers findfczted that they had “had sowe
difffegities in Tocating counsel™ and that they ippesred without
counsel because they "intend[ed] to use the Fifth Amendsent.® (R,
11-23-53 at 5]. Wr. Carlisos stated *I do not wish to be a
witness against mgyself, and therefore, I'11 claim the
Fifth Amendment.® [Tr? 11-23-83 3t 5-6]. There is no gQuestion
that admissions regarding the participatfon {n the school! could be
used as the dasts of efther a crimimel charge {trusncy or criminal
contempt). Incarceration for civil contempt Mad already Deen used
against the pastor, .

from & reaging of the record, it seems clear that the seven
fathers were not aware of the proper . legii procedure surrounding a
claim of Fi{fth Amendment privilege, or of the significance of
their refusal to testify in the face of an order to de so. When
the District Attorney sought to gquestion each of the fathers, each
claimed the privilege, and each, in turn, was remanded to the lass
County Jafl for refusal to answer “untfl such time as [he]
pur;egd} himself® by answering the Court's guestions, At the
close of proceedings on Novesder 23, 1683 (the day bdefore Thanks-
giving},. the fudge noted "that the very earliest the contespt pro-
ceedines [sic) could be purged would be December 5 [1883]" because
of the Thanksgiving helfday and the fact that he would be at-
tending a Judicial seminar out of state. [R. 11-23-83 at 42].

‘he next heiring was held on December 6, 1583, At that hear-

ing the primary focus was 3 statement form provided by the Court

{see Exhibit Z} which recited the “understandimg® of each of the
defendants regardfng his ability to purgs; the contempt. It in-
cluded & space to indicate whether or not he would answer ques-

tions and 2 signature line. The statements made by the men on the
court-provided form were taken, fn jail, by the sheriff, without

. counsel present, Ralph Liles' form, & copy of which appears s
Exhibit 2, indicated that he "[would]l not sign anything without
talking to [his] attorney first.™ When it was made clear. that the

3/ Contempt citations were alsc sought against the Pastor, Rev. Everett
Sileven, and others. As indicated previously, several of those served had
faced prior contempt orders. The rules for approva! of schools are summarized
in part B and appear as an Exhidit to this memcrandum.

& ince only two of the parents, Mr. Liles and Mr. Carlison, were parties
to the irfgfmﬁ {a-suit, it is not accurate to state that the First A?end@ent
rights of the non-partfes had been litigated in the Faith Baptist litigation.
The question of the court's Juriséiction to compel” compliance with .{m m;
junction by & non-party with notfce of the injunction s 2 qz;est on g
Nebraska law which is not addressed here. Wherd, a$ here, the basis for the
alleged non-compliance is 2 claim of f{ndividual Free Exercise nghts.it e
state law question takes on added significance: refusal by a state cau;t tn 2
contempt proceeding to consider the merits of a federal consstutfana < g;m
whick has not been litigated as to that erson's indfvidual claim arguz ¥
denies federal rights without due process of aw.
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seven would not testify-~stf1l basing thefr refusal on the Fifth
Amendment-<the court granted the D{strict Attorney's motion fo
cont inue the matter [§.e. keep them fn Jafl] "indefinitely until
these parties ?fcfde that they will comply with this Court's order
{to testifyl."2

The next hearing was held on December 14, 1983, At this time
the ‘ncarcerated men were represented by counsel, and a lengthy
giscussion with the court was had regarding Fifth Amendment claims
and relevant Nebraska law. Nothing was resolved, but the judge
did mike & statement on the record that “ncbody's going to be ubie
1o use thefr answers to punish thes.® The record mikes it clesr,
owever, that there was no agreement concerning the legal suffi-
Ziency of the purported grant of fmsunity under Nebraska law,
Nevertheless, the judge fndicated that “if they don't answer and I
der them tc, they're going to go right back [to jaill". [R. 12-
83 at 16, 16-20]. When counse! objected to the gquestions ask-
the District Attorney, the judge ordered them answered. The
rs were refused on the basfs of the Fifth Amendment, ind the
were sent back to Jail. Applications for bail pending expedi-
appeal were denfed and the matter was postponed “until further
der.® The men stayed in Jail.

The next hearings were held on January §-6, 1984. By this
time the men had been fn Safl for €& days. One of the men, Ray-
mond Robinson, the father of seven children aged 1-12 and 2 ¥iet~
nam veteran, agreed to testify. He aumitted that he had sent his
children to Faith Christfan School, and voluntarily promised not
to send his children back to the school unt{l ft was approved. On
Thursday, February 23, 1984, the remaining incarcerated men were
released from Jail by agreement with the District Attorney after
making the same promise. They had been in jatl for §2 days. For

the present, the "back of this rebellion" had indeed been broken.
2. Ihe Rai¢ and Padlocking of Faith Baptést Church

On Octoder 14, 1982, the Nebraska District Court (Raymond J. Case,
Judgel ordered the schoo! ®secured® with padlocks. Fhe pastor of Faith
Baptist Church, Everett Sileven, was already fn jail serving 3 3 month,
17 day sentence for civil contempt (operating the school) which had
deen imposed on Nay 5, 1982, to comeence on September 1, 1382. Accord-
ing to those interviewed, the events descridbed here took pliace while
negotistions between counse! for the church and the state were going on

concerning z settiement.
On the evening of Octoder 14 or 15, 1382 there wis a meeting of

the steering committee which was advising the church and fts pastor,
1ts members were sowe 66 pastors of Tocal churches, and they met that
evening in the Fafth Daptist Church. According to cne of the commit-
tee's meabers, the meeting broke up very late, and the pastors dec ided

et et e ~

5/ It s interesting to nc - that the Judge took great patns to justify
Ris actions to the media present in. the courtroos. While there is little
doubt that legal arguments can be made fn support of some of the judge's
acticns, the transcript itself shows that thg {ncarcerated men did not under-
stand the technically proper wiy to assert thefr Fifth Asendment rights, and
the judge made no attempt to explain it to them. At the hearing of December’
6, 1983, the judge indicated that these indfviduals had "essentially received
immunity" from criminal prosecut . but nowhere does the trial record indi-
cate how or when this alleged fmmunity was offered. It is also interesting to
note a charge made by several individudls I have Interviewed regarding out--
of-court statements by the judge prior to these hearings to the effect that he
was "going to break the back of this rebellion.* The chirge has not been ver-
1fied,. but, if true, it rafses substantial questicns of procedural Tairness,
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to remain in church for a prayef service which lasted int{l early morn-
ing. With- the morning came deputy sher {ffs and officers of the State
highway patrel bearing the order tc “secure® the schoel. The sheriff
vordered the ministers out of the church pursuant to the court's order.
mh-_n_they refused on the ?ounds that they were conductling a3 prayer
service, they were physical removed from the oremises. The
church and school were then cadlocked, and guards were posted both in-
side and-outside the churc’ “:cording to reports which’ have not been
verified, these events so . nized church supporters that threats of
physical vidlence began to . ird. The order securing the church was
modified, but nefther the regsons, nor the event are recorded on the
copy of the docket ! was able to cbtain.{Exhibit 1} ‘A video tape of
these events was suppliea to the- Commission {n respogse to Chairman
Pendleton’'s inquiry in Janusry. It fs in the Commission file.

-

3. Related Litigation.

Not surprisingly, a nusber -of lawsuits, &tate -and federal, have
arisen from the events descrihed above. The Ncoraska Supreme Court re-
fused te review the judge's December 14 order on the grounds that it
was “not appealable®, ~Habeas Corpus petitfons were filed in the
Nebraska state courts rafsing the Fi Amendments issues, but were de-
layed due to the district judge's absence and the other county judge's
unwitlingness to fnvolve Rimseif in the case.’ Federal habeas corpus
petitions were filed with the United States District Couwrt In Emcc%n.
bit were not given expedited heating., Nhen fimally heard, the federal
court refused to intervene fn the ongoing state proceeding. An appeal

* to Justice Blackmun of the United States Supreme Court for stay of the

Decemher 14 order of Nebraska District (ourt was rejected on Jurisdic?
tignal grounds, with the note that *{tlhe Fifth Amendnent claims made
by the appiicants did not appear to be fnsubstantial® 52 t.S.L.¥. 3596
(February 21, 1984). By the time the Nebraska judge had returned, the
settiement described above had been reached.
- .

The lawsuit arising from the raid on the church was filed in the
United States District Court in Lincoln, McCurry v, Tesch, Ne. 82-L--
§95. That case Fesulted in decisfon that a1 the state officials
were immune from suit under the federal civil rights laws. The appeal
of this decision was argued in the United States- Court of Rppeals for
the Eigth (ircuit on February 17, 1984,. McCurry v. Tesch, No. 83-291--
RE. Additional lawsuits, not descrfbed here, raise the many other com-
plex federal and state issues involved in te controversy.

. f‘
8. Pervasive State Regulatfon of Church Schools: Religioug Freedom
and rtducation.

The case of the “Nebraska Seven® is both a personmal tragedy for
the parties and the symptom of a growing civil rights controversy. The
personal and social dimensfons of the civil rights fssue are described
above.- “his section deals with the broader Free Exericse polkicy issues
raised by increasingly pérvasive government regulatfon of church
ichoots, - : ‘

.
. -

_ It should be made clesr at the outset that there fs, indeed, a
foderal interest in this quastion: the degree to which the Frge Exer-
cise Clause of the First Amendment protects the freedom of parents to
choose a religiously oriented education for their children, and the
freedom of churched to offer such education without unduly burdensome
interference by the state, The stakes {n such controversies are high:
procecution of parents for truancy‘or neglect, Joss of custody for
neglect bdased on failure teo provide adequate sducation, and punishment
of church officials for educat fonal activities which they view as cen-
tral to the religious missfon of their church. It stmply fs not possi-
ble to designate the controversy epither as simply “"educatiomal™ one
and, hence, a "stats® issue, or as totally "religious® and, hence, not
a matter for proper governmental concern. Rather, the issue s & com~
plex, constitutional comtroversy involving religion, education, the
rights of parents and children, and the perogatives of the state,

\
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The right of parents to educate their chtldren in a_manner consis-
tent with their religious beliefs was first recognized by the Supreme
Court in Meyer v, Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L:Ed. 1042
(1923} and Plercé v. Seciety of Sisters, 268 U.S. S10, 4% S.Ct. s71
(1925}, The right was explicity founded on the First Amendment in 1972

—. in Wisconsin v. Yoder, 406 U.S, 205,92 S.£t. 1526, 32 L.B4.2¢ 1S

Q

RIC - a .

{18777, a case Involving Amish defiapce of Wiscensin's ¢ 1 hiche
-schoo‘.i education hu.ﬁf pe ompuliscory hig
-

In Yoder, the Court held that sccommodation of Amish objections to
“conventional foysu? educatitn of the type provided by a- certt‘{?ied high-
schqa?' was required where the-state could not demonstrate that the parental -
fecistoms would. "jeopardize the hesTth or safety of the child, or have a po-
tential for significant social burdens.® t ‘ .

*...{K}hen the interests of parenthood [recognized
fn Pierce]l are combined with a fgpe exercise claim
«.. more than merely a2 ‘reasonable relation to some
purpose- within the competency of the State’- is re- -
. Quired to-sustain the validity of the State's re-
“quirement under the First Amendment.® Wisconsin v. '
oder, 406 U.S. 2p5, 233-234. . -

Prior to Yoder, the Court had also made 1t clear in the Free Exercise
context that state.must draw its regulations narrowly, and-demonstrate that
“no aiternative fosms of regulation would comdbat [the target] abuses without
infringing First Amenddent rights." Sherbert v. Verner, 374 U.S, 398, 408, 83
s.Ct. 1780, 1794, 10 L.Ed.2¢ 565 (1963]." The reasocn, said Justice Prennan, is
that "in this highly sensitive constitutiona’ ares, ‘only the ‘gravest abuses,
endanger in§ paramount interests', give occasion for permissible limitation.®
1d, 374 U.S. at 406, 83 S.Ct. at 1795,

6/ Prior to Cantwell ¥. Eannec-ticut. 30 U.S.‘%Qé {1940} and Everson v.
Toard of Fducation, 330 U.S. 1 (1947]¢ the Religion Clauses of the First
Erendment were construed in accordance n%t

h the eyggim inteut of the framers
of the Constitution and of the Fourteenth Amendment that public policy regard-
ing h}?ﬂ reiigious matters was an issue to be left to the states, For gener-
al distussion of the historical and theoretical arguments on this topic, see
qenerally, F.K. Q'Brien, Jushice Reed and the First Amendment (1958); LA
Meyer, The Blaine Amendment a% the Biil of Rights, BF Harv.lL.Rev. 939 (1951);
L.Pfeffer, Thurch, State and Freedow| 19671 _Et Ffeffer, God, (aesar and the
. . - ) N

Lonstitution

In keep’ng with a judicfal trend which began in the early 1900's, and
which is now known as “substantive due process®, the Court decided Pierce and
Meyer on “1fberty" grounds,’ without reference to the First Amendmeat, 1t is
this “liberty,” protected by the Fourteenth Amendment which "incorporates" and
applies First Amendment Timitatiqds to the power of the states. Ffor a gengral
drscussion of incorporatien and substantive due process, see generally, K.
Berger, Government by Judiciary: The Transformation of the Fourteenth ﬁwend‘-
rent (197777 A Cox, ole & Supreme lourt in American Government
{1976}, C.L. Fairman, Toes the ﬁnﬁe“en’t%zﬁdnent Incorporate the BiIt of
Pights?, 2 Stan.L.Rev. § [T13457. . N
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Given these and other prec?ants 1imiting government “entanglement® in
the internal affairs of churches,/ it was not surprising that a controversy
based on the federal constitution would arisc concerning permissible state
regul s of church schools. Many states regulate, fn great detail, the day-
~to-day tional aspects of all “approved" or “accredited” scheols. The
{etteué?g ‘FES’» current to 1981, will show the types of regulation at
15U - : -

~
.
.

Tt Teacher labor contracts), serblan Eastern Orthodox Di- -
ocest v, Milevojewich, 426 U.S. 03§, 96 S.(t, Tnternal kan-
acement and doctrinel; Lemon v, Kurtzman, 403 U.S. 602, 91 S§.Ct. 2108
(1971} (administrative entanglement;. -

.

b §

$ N R
The charts are taken, with permission, from an unpublished doctoral dis- ~
_sertation. C.S. Romans, *State Regulation of Private Schools: *Compe 1~
ling State Interest’ and the First Amendment,® fc}1981, on file at Ként
state University, Kent, Ohio {261 pp.) The author has indicated to e
trat several changes have been made in some states singg 4981, but they
are not material to this discussion,
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State courts which have applied Yoder to state reguistfont Rave reached
varying conclusions using varying rationaies., See. e.g.. Kentutky State Board

of Education v. Rudasili, 589 S.K.2¢ 877 {Ky. ° striking s, retying on
stricter conscience provisfons of Kemtucky Constftutfon); Sherfdan Road Ea
tist Church v. State of Nichigan ¢t. of Educattion, No. - troutt

wourt, Ingham County, December 29, 3 state law){sifp opinion);
State ex rel las v. Faith B%Nst Ehurch, Neb. 802, 301° N.W.2¢ S71
{T9BT{upholding requlations in face challenge} (case on which
"Nebraska Seven" controversy fs based); State v. Whisner,. 47 Ohid St.2d 181,
351 N.E.2d 750 (1976} (striking s}; State ex re! Nagle v. Olson, 64 QOhio
St. 2d 341, 415 ME.Ld 279 Um (extending ﬁ!smi. Nofabie, ail the
courts have recognized that Yoder applies, but they do not agree on 355 af-

See

fect. The most recent fedaral case directly on pofnt goes both ways.d
Bangor Baptist Church v. State of Maine, No. 8]-0180-R (D.Me. filed December

. 3icJudgnent, Tn gart, for parents) and Ban tist Church w. State
of Maine, 548 F.Supip.. 1208 (D. Me. 1982) (part{al summary judgement for state.
-;. The Mssues fn each of. these cases are stmflar, §f .net-idcnticﬁ. and are

ly illustrated by the Nebraski -egulations upheld in State ex rel Douglas
» Faith Baptist CHurch which eppear as Exhibit I to this memorancum.
€

The regulations for elementary schools provide, among other things:

1. That teachers must be certiffcated {003.01F, 004.02c)
2. a definition of “teach{ingl" )
3. that schools must be “approved™, and that approval is contingent
upon compliance with the regulations (001.02, 003.03C)
&.// that only "approwgg” schocls meet the requirements of the compul-
. sory attendance law (001.01) ’
.t the content of the currfculum {004.1C3a-h) .
k6. the number of teichers and thefr qualifications {004.02A), as well
as minimum percentages to be assigned in specifally areas {004.02D)
: and pupil/teacher ratios (004.023) .
7. that the principal shail be certificated (004.02H), and is [s}b}«:
to ceftain restrictions -
8. the sumber of in-service trafning days for teachers
8. that each schoo® maintafrn records‘concerning the number of books,
by subject category, in fts Ifbrary; and tha ’ *balanced® collec~
. tion of s must be maintained see 004.03F210
10,  that each ool purchase a mintmam of *25 nex tibrary rescurces,
exclusive ng texthooks :ni*eﬂcxcgﬁedh. of different titles, per
teacher per ‘year ...* (004.03F4}; 1L o '
1, that health and safety standards be maintained.

it has been the consistent charge that regulations such as these are un-
duly burdensoge and, tharefore, interfere with the Freé Exercise rights of
both the churches opsratimg the schoels and the p;ré’nts who choose them, It
is also notable that state financial assistance designed to assist compliance

.

- 154 *

8/ " Ko attempt has been made to collect other available fegeral authorities.

10/ Interestingly, the "recommended® percenhgc of books pertaining to Reli-
gion is 1.05. The ! gest categories are "Geography, Histary, Travel, Biogra
phy* -- 25,0%; “"Ficticn and Fairy Tales® & 20.0%; "Easy Books for Grades 1—3‘
-~ 26,05, while this breakdown might certainly make some sense for & public
school library, it is not too difficult to see why & religfous school might
have problems with it. .

11/ The financial burden of this regulation for a small Christian school is
tbyious. The state requires the purchase and wxpenditure of large sums of
raney, but is constitutionally forbidden to assume any of the cost because the
Suprect Court has ruled that the Establi nt Clause of the First Amendment
forbids it. See e.g., Lemon v. Kurtzmac) 4§03 0.S. 602 {1871) Ve

. “1{}2.. i

*h
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is constitutfonaily forbidden, even wgre the schools to desfre itn  Thus, thew—="
chufch schoels must, in order to carry cut what they see as thefr religfous -
. mtssion to educate the children of their members.in a geligious atmosphere]
comply with the same rules whith govern publfc schools. This, in the judgment
of the churches, is state interference in one of the central functions and
practices of théir faith. i r -
The issua joins, then, at thNS intersection of a concedly valid state in-
© terest: quality educatfon, and a First Amendment rfght: Free Exercise. How '
we pescive these competing interests, and othars equally.as greﬁsfng te reli-
gi€us beljevers, are matters Of federa! policy because the Supreme Court ' jas
“recognized religious freedom as & busfc civil right. The adversarial grpocess .
fs not weil-sufted to flluminate all the {issues, Dut ghe investigatory.and
advisgry processes of this Commissfon are uniquely suf this purposa.

Conclysion ‘
%

: This memcrandum has emphss{zed the main fssues fn the controversy which
has become known as the "Nedraska sftuation™, but it f= important to emphasfre
that Nedraska fs not the only jurisdiction to face the issue. Reports from
other states fndicate great interest in the outcome f{n Nedrasks, and North
Dakota officials were quoted fn the last month concerning sfble prosecution
of & church school fn that state. Church f{nstitutions ot than elementary
schools fcolleges, hospitals and churches thesselves) must also comply with
many constitutfonflily troubiesome regulations, Given this sftuation, f{t is
most unwise for government, state or federal, to permit the appearance, of
of ficial religious intolerance or insensitivity toward religious freedom when
that freedom ts a basfc civi! right, Feaderal cﬂ:ﬁm cévfl rights laws are
not easily adapt- able to s{tuattons such as thesk, for they focus primarfly
on the civil rights problems fthey were passed to cover: racial {ntolerance by
state officials, Federal civi! romedies, e.g., 42 U.5.C. §§ 1983, 1985, appear
to be restricted by the fmmunitfes of the very officfals who are charged with
the offense, and the power of the Justice Department to take the sort of
dé;gct‘actim available in race cases is nmot clear. See, e.9...42 U.5.C. §
2000h-4 . : ‘

Th@ result of &11 of thfs can be devastating to churches. In Nebraskp.
the "Gover- nor's Christfan School Issue™ Panel delivered z lengthy report
" dated January 26, 1986 which concluded, among other thinys, that “some
accommodation to the First Amendment freedom of religion claims of the
. Christian schoo! supporters must be recognized.® {Report at 27} In keeping
with thefr. report, They made several recommendations to the Nebriska
Unicameral, Each time it has voted to date, the.exemptions have failed by a
closely-divided vote, A similar delay in granting an exemption for the Amish
which was granted resulted in the move- ment of. entf families to states
which recognized their right to practice thefr religion. See Exbidit 4,
There is, therefore, a need for action. We have gone too far in the
protection of religious freedom to fgnore these problems. The issues should
be investigated and, [ submit, this Commissioff should begin the process.

.
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. ERARLING ACT OF CONCRESS, 1864 T

'ENABLING ACT OF CONGRESS

An act to enaule the people of Nebraska td form a Coristitution and
State Government, and for the Admission of such State intc\the
Union on an equal footing with the driginal States. -

& - .
[Passed April 19, 1864, U. S. Stat. at Large, vol. 13, p. 47.]

- B

Be it enacted by the Senate and House of RepresentatiVes of the
. United States of America in Congress assembled, That the inhabit- ~
ants of that portion of the territory of Nebraska included in the °
Loundaries hereinaftér designated be, and they are hereby, authot-
ized to form for themselves 2 constitution and state government, with
te name afcresaid, which state, when so formed, shail be admitted
into the Union as hereinafter provided. ) { :

Sec.2. And be it further enacted, That the said state of Nebraska
~ shall consist of all the territory included within the{qnawins bounda-
- ries, to-wit: Commencing at a point formed by the intersection of the
western boundary of the state of Missouri with the fortieth: degree of
-north latitude; extending thence due west along said fortieth degree C
. of north latitude to a point formied by its h{ter&ecﬁen with thg twenty- :

‘ fitth degree of longitude west from Washington; thence north slong
said twenty-fifth degree of longitude to & point formed by its intersec-
tion with the forty-first degree of north latitude; theence west glong
said forty-first degree of fforth latitude to a point formed by its ter;
section with the twenty-seventh degree of longitude west ftom Wash-
ington; therice north along said twenty-seventh degree of west
longitude to a point formed by its intersection’ with the fofty.third
degree of north latitude,; thence east along said forty-third degree of, -
north u&j:ude to the Keya Paha river; thence down the middle of .
charifiel Af said river, with its meanderings, to its with the °
Niobrara river; thence the of the channel'of said Nio-—  ~
brara river, and {ollowing the meanderings thereof, to i ‘ .
with the Missouri river; thence down the middle of the of m
said Missouri river, and following the menndeﬁh*s therecf, to the
place of beginning, o ’ &

. £ .

Sec.3,  And be it further enacted, That all persons qualified by law
to vote for representatives to the general assembly of m&wﬁmy :
shall be qualified to be elected; and they are hereby authgﬁzci to .

5 .
. ) ) t N
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ENABLINGACT OF CONGRESS :
vote for and choose representatives to forma cpnvention, under such
rules and regulations as the Governor of said tergitory may ‘prescribe,
and also'to vote upon the acceptance or rejection of such constitution
as may be formed by said convention, under such rules and regula-
tions as said convention may prescribe; and if any of said citizens are .
enlisted in the army of the United States, and are still within said
territory, they shail be permitted to vote at their place of rendezvous;
and if any are absent from said territory, by reason eir enlist-
ment in the army of the United States, they shall be pérmitted {o vote
at their place of setvice, under the rules and regulations in each case
to be prescribed as aforesaid; and- the aforesaid representatives to
form the aforesaid convention shall be apportioned among the sev- -
eral coynties in said territory in proportion to the ponulation as near
as may be, and satd apportionment shall be made for sdid territory by
the governor, United States district attorney, and chief justice
thereo!, or any two of them. And the governor of said territery shall,
by proclamation, on o before the first Monday of May next, order an
etection of the representatives aforesaid to be held on the first Mon-
day in June thereafter throughout the_territory; and suck election
shall be conducted in the same manher as is prescribed by the laws
of said territory regulating elections therein for members of the -
house of representatives; and the number of members to said con-
vention shall be the same as now consfitute both branches of the leg-
jslature of the aforesaid territory. .

p iy,
Sec. 4. And be it further enacted, That the members_of the con-

. yention thus elected shall meet at the capital of said territory on the
first Monday in July next, and after organization shall declare, on
behalf of the people of said tervitory, that they adopt the constitution
of the United States; whereupon the said convention shall be, and it
is hereby, authorized to form a constitution and state government:

s ‘ stitution when Jormed shall be republican, and
not repugnant to the constitution of the United States and the princi-
ples of the Declaration of Independence; And provided further, That
said constitutiog shall provide, by an article forever irrevocable, with-
out the consent of the congress of the United States: .

First. That slavery or involuntary servitude shall be forever pro-
hibited in said state, S

s/ Segond. That perfect ‘toleration of religious sentiment shall be
mm&unépqmmuntgggﬁggmw"’ T

“ -

£
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ENABUNG ACT OF CONGRESS

Third. That the people inhabiting said territory do agree and
declare that they forever disciaim all right and title to the unappro-
p{::&d public lands lying within said territory, and that the same

all be and remain at the sole and entire disposition ofrthe United
States, and that the lands belonging to citizens of the United States
residing without the said state shall never be taxed higher than the
land belenging te residenti thereof, and that no takes shall be
" imposed by said state on lands ‘or property therein belonging to or
which may hereafter be purchased by the United States. .

Sec. 5. And be it further enacted, That in case a constitution and
state government shall be formed for the people of said territory of
Nebraska, in conipliance with the provisions of this act, that said con-
vention forming the same shall provide by ordinance for submitting
said constitution to the pecple of said state for their ratification or
rejection af an election to be held on the second Tuesday in October,
one thousand eight hundred and sixty-four, at sucH places and under

. such regulations as may be prescribed therein, at which election the

qualified voters, as hereinbefore provided, shall vote directly for or
against the propcsed constijution, and the returns of said eiection
shall be made to the acting governor of the territory, who, together
with the United States district attorney and chief justice of the said
territory, or any two of them, shall ganvass the same, and if a major-
ity of the legal votes shall be cast for said constitution in said pro-
posed state, the said acting governor shall certify the same to the
pnesxdent of the Unitad States, together with a copy of the said con-
stitutionsnd ordinances; whereupon it shall be the duty of the Presi-
dent of the United, States to issue his proclamation declaring the
state admitted into the Union on an equa} footing with the, original
states, without any further action wHatever on the part of congress.

Sec. 6. And be it further enacted, That until the next general cen-
sus $hall be taken said state of Nebraska shall be entitled to one rep-
resentative in the House of Representatives of the United States,
which representative, together with the governor and state and other
officers provided for in said constitution, may be elected on the same
day & vote is taken for or against the proposed constitution, and state
government.

Sec. 7. And be it further enacted, That sections number sixteen
and thirty-six in every township, and when%such sections have been
sold or otherwise disposed of by ai.y act of congress, other lands
equivalent thereto, in legal sub-divisions of not less than one quarter-
section, and as contiguous as may be, shall be, and are hereby,
granted to said state for the support of common schools.

-

7 .
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ENABLING ACT oF coxcnsss '

Sec. 8. And be it further enacted, That pmvxded the state of
Nebraska shall be admitted into the Union in accordance with the
foregoing provisions of this act, that twenty entire sections of the
unappropriated public lands within said state, to be selected and
located by direction of the legislature thereof, on ar before the first
day of January, Anno Domini eighteen hlindred and sixty-eight, shall
be and they are hereby granted, in legal subdivisions of not less than
one hundred and sixty acres, to said state, for the purpose of erecting
public bmidmgs at the capital of said state for legislative and judicial
© purposes, in such manner as the legislature shall prescribe.

Sec. 8. And be it further emcted‘ That fifty other entire sections
of land, as aforesaid, to be selected and located as aforesaid, in legal
su&d}m‘sions as aforesaid, shall be, and they are hereby, granted to
said state for the purpose of erecting a suitable building for a peni-
tentiary or state prison in the manner aforesaid.

Sec. 10. And be it further enacted, That seventy-two other sec-
tions of land shall be set apart and reserved for the use and support
of a state university, to be selected in manner as aforesaid, and to be
sppropriated agd applied as the legislature of said state may pre-
scribe for the purpose named, and for no other purpose.

Sec. 11.  And be it further enacted, That all sali springs within said
state, not exceceding twelve in number, with six sections of land
adjoining, or as contiguous as may be to each, shafl be granted to said
state for its use, the said land to be selected by the governor thereof,
within one year'fter the admission of the state, and when so selected
to be used or disposed of on such terms, conditions and regulations
as the legislature shalj direct: Provided, That no salt springs or lands,
the right whereof is now vested in any individual or individuals, or
which hereafter shall be confirmed or adjudged to any individual or
indaviduals, shall, by this act, be granted to said state. -

Sec. 12. Ans be it further enacted, That five per centum of the pro-
ceeds of the sgles of &l public lands lying within said state, which
have been or shall be sold by the United States prior or subsequent
to the admission of suid state into the Union, after deducting all
expenses incident to the same, shal} be paid to the said state for the
support of the common schools,

Sec 13. And be it further enacted. That tmm and after the admis-
sion of said state of Nebraska into the Union in pursuance of thys act,
the laws of the United States, not locally inapplicable, shall have the
same force and effect within the said state as elsewhere within the

. 8
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ENABUNG ACT OF CONGRESS
United States; and said state shall constitute one jndicini d.istnct, and
be called the district of Nebraska.

Src. 14. And be it further enacted, That any unerpended balance
of the appropriations for said territorial legislative expenses of
Nebraska remaining for the fiscai years eighteen hundred and sixty-
three and eighteen hundred and sixty-four, or so much thereof as
may be necessary shall be applied to and used for defraying the
expenses of said convention and for the payment of tie members
thereof, under the same rules, regulations and rates as are now pro-
vided by law for the payment of the ter¥itorial legislature.

Approved, April 19, 18564
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PSYCNOLOGICAL RESOURCES GROUP -~
CECIL R. REYNOLDS, Ph.D. .
806 E. 25 St 37T Nenehaven Drive
8 -, Texas TZ 0% Saa Avionkd, Texas TE230
T ymsan k . . (512) 2000087 .
. COER R REFMCOS. P 8, Prywholugint
t A MILAN, Pi. B, Peyahangissl
Scp:c:irtt &, 3982 ‘,a?lm&mmmw
wr. Richard Mocre J -

Ciddbs and Craze

6828 West 130th Street

Suite 600 ‘ L
Cleveland, Chic 441N :

Dear Mr. Moore:

At your reguast, I visiced Fasth Christfan School {of Loufsville, Nedrasks, on
July 26, 1982, While thece I mupervisedTané chsarvol the adninistracion of the Calf~ .
fornia Achievement Test to the students who were present. Is addition to observing
.the actusl test adwiniserstion, I slsc caped randow sdainistratisns for later reviev
to ensure the sccuracy of my en-gfte judgment. t

At the ené of the day, I collected al” test macerials snéd Brought tham dack te
my office to be scored. Imftfal scoring wvas completed by my staff with perfodic chacks
by myself to determine chat scoring was sccurste and sccofding to tha Instructfons
provided by the msker of the test. I sus mov prepared Lo rapart on this cesting.

All tests vere sdministered fn & menser comsistest vith the ixstroctéqns amd dir- i
sctions provided by the test maker. The students received me sxtra belp or scher wndus :
denefits from their teschers. The test adaimSncracion wax quite cosparshle go what . -~
would typically occur 4n the pudlfc schaols. '

Appended to this report as Tedle I §5 a sommary of the results of the testing.
As you wiil see, FCS students scored 7 mos. bayond the dxpected xosrs fer = comparably
aged goup of publfc achool sfudents fn Langusge (capitalizaciow, Junctuation, werd
usage, and spelling), ® mes. shesd in Mathematice, ané & full yess ahead of & compar- -
adle public school greup in Reading. Thase averagss provids excellant svidence of
the quality of banic aducation these chilirem yre recesvisg. B

While at FCS, I alse admint é & par 14ty scale ineum a3 the Ruvised Oil~
dren’s Manifest Anxiery Scale er ROMAS. This scale {5 recegnizmd as & wessurs of
genaral emotional mental Meaith of children swé Ss also ralstad te later developmesc
of self-concept and dehavior prodiems. A MM score s this tast fndicates pathology.’
£he aversge score of FC$ students was 15.25 vhich, while higher tham ether christien
schools, &5 almost exactly at the mean fer children fa the Unfted States-at-1arge. .
Thus, FCS students are at no Mpher risk then sther children for emetionsl prrdicss
and sre comparshle to pudifc school @hildren” in this regaré.

If 1.can providé further or more Setalled nf 'y
please 1st me know. ormation regarding NS tesring,

9D ' |

Q
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A Sincevely,

{ ‘
s ﬁ IR @yuslsh \
3 P’ '
- f Cec X. Reynolds, P.D.
: Paychologise
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Expected and Obtained Scores of Igich ch;\::tm Schoel Students ‘ 2
. . . {Loulswille, NE) on the Califorfiis Achievement Test: July, 1182
- ] .
- Expected - . .
© Grade Eguivalent ta e Mathemstics . Reading
Students for Age ob o-" Obtained o-X Obtainad O-% ®
Teacte Robinson 2.4 60 46 £4 .0 T % “
. M:hﬁ& ’f.i‘ - 1.2 5.& *‘I.‘ . 30& *ca’ SQS ‘1-3
" laurs Stamtny . - Le .3 3.4 .7. .8 2.5 +0.9
LeAnn ‘“Chl?‘ﬂ 2." < ‘n‘ . *‘0‘ ‘.2 “Xe‘ ‘e‘ *1!’
"t Glenn Lames 0.8 . 3.4 +2.6 2.5 +1.7 M- +2.2
\ - Karen Liles . 4,6 5.0 +0.4 . 6.6 +2.0 - .6 42,0
Rachel Robinson 4.6 4.4 -0.2 5.0 & 5.3 +0,7 =
Jeff Denaidson .. 10,3 0.4 i, + 10.4  40.8 -1
Xeri Robinsoa 4.0 8.7 +.? 4.6 4. 6.4 2.4
Jon Wolte . &6 3.2 -1.2 .5 Q.1 -9 1 . =1.3
Navid Vogt 13.4 14,0 +0. 6 216.0 - 40,6 94,0 40,6V
Lisa Donslidsen . 7.0 +0.1 6.7 =-0.2 1.3, +0.4
Lix ““:n, ?é 3:‘ "‘Xt‘ 50. 'x.‘ 50? -1-5
Laura Donsldeon g, . .3 +1.0 © 8.8 +0.8 .6 +1.3
Dennis Hagemsnn 12,2 13.2 . +p.0 0 >0 | +1.8b >16,0  +i.8b ,
Average _L? ‘l‘ 0.7 §.6 +.9 so? +1.0
®  Obtatred mcore minus ..ae sxpected score for age. . : .

Student scored Beyond the upper }.}n: of tha tast, N ‘
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APPRIDIX - G
Am. § THE CONSTITUTION OF THE UNITED STATES

. ARTICLES IN ADSITION TO, AND AMENDMENT OF, THE
. CONSTITUTION OF THE UNITED STATES OF AMERICA,
* - PROPOSED BY CONGRESS, AND RATIFIED BY THE
LEGISLATURES OF THE SEVERAL STATES
PURSUANT TO THE FIFTH ARTICLE OF - -

THE ORIGINAL CQNS’I‘I‘I}R‘IQ!{,
b . [ARTICLE 1} ~
_Cengz‘eis shall make no law retpecling an esta nt of relig-
jon, or prohibiting the free exercise thereof;or 2 i@ the freedom

o!s_peech‘ormhems;cttheﬁshtdppmplémmb{yto
assemble, anti to petition the Government for 2 redress of grievances.
N : R .
. - [ARTICLE Ii} '
A‘wenmmwummumneéesnrymthémuﬁtyd:m
S::;etheﬁghtefthepeopletahepmdbenAms.Mnoth_e
S [ARYICLE 111}

No Soldier shall,in time of peace be quartered in any house, with-
out the censent of the Owner, nor in time of war, but in & manner to
be prescribed by law. ) ‘ '

_The right of the people:
papers, and effects, against
shall not be violated, and no
cause, supported by Oath oraffirmation, and particularly
thephcembe:umheé.tndmmomxmmbcndged.

. - s . ’
_mhg; ;

Nopemﬂsﬁaﬁbghﬁﬁo'mﬁampih&mmm-
fnous crime, unless én & presentment or indictment of & Grand Jury,
mmmmmmm«mmummm
whgninict;mm{nﬁmc'etwﬂcrpmmﬂmm
pr&onhmbjesmm“moﬁmmhmﬁuthmwef
life or imb; nor shall be compelled in any criminal case to be witness
MMnck(mﬁmM.um.km
duemdhmmmmm_ﬁgquwm“&
without just compensation. - ., '
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APPENDIX - B
NEBRASKA BILL OF RIGHTS

cgnsrrrmos OF THE STATE OF NEBRASKA
" of 1878, ._
AND SUBSEQUENT AMENDMENTS

_ ‘ . |
PREAMBLE. We, the le, grateful to Almighty God for our
freedom, do ordain.and establish the following declaration of rights

 and frame of government, as the Constitution of the State of Nebraska.

« ARTICLE I—BILL OF RIGHTS

Section 1. All persons are by nature frecand independent, and have
certzin inherent and inaliénable rights; among these arelife, liberty and
the pursuit of happiness. To secure these rights, and the protection of
property, governments are instituted among people, deriving their just
yowers from the consent of the governed.

. Sec. 2. There shall be neither slavery nor involuntary servitude in

this state, otherwise than for punishment of crime, whereof the party
shall have been duly convicged. o

_, ‘ 2
Sec. 3. No person shall be deprived of Iife, liberty, or property,
without due process of law. .

Sec. 4. All persons have a natural and indefeasible right to worship -
Almighty God sccording to the dictates of their own consciences. No
person shaill be compelled to attend, erect or support any place of
worship against his consent, and no preference shall be given by law to
any religious society, nor shall any interference with the rights of
conscience be permitted. No religious test shall be required as &
qualification for office, nor shall any person be incompetent to be &
witness on account of his religious beliefs; but nothing herein shall be
construed to dispense with oaths and affirmations. Religion, morality,
and knowledge, however, being essential to good governutent, it shall
be the duty of the Legislature to pass suitable laws to protect every-
religious denomination in the peaceable enj. yment of its own mode of
public worship, and to encourage schools and the means of instruction.

Sec. S. Every may freely speak, write and publish on all
subjects, being resporfsible for the abuse of that liberty; and in all trials
for libel, both civil and criminal, the truth when published with good

| motives, and for justifiable ends, shall be a sufficient defense. .

Sec. 6. The right 8T trial by jury shall remain inviolate, but the
Legislature may authorize trial by 2 jury of & less number than twelve in
courts inferior to the District Court, and may by general law authorize
a verdict in civil cases in any,court by not Jess than five-sixths of the

<
.o 112
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 APPENDIX - X
CEAPJER_79-1701 A¥D 79-1703 _

PRIVATE' DENOMIKATIONAL, AXD PAROCNIAL SCHOOLS  §78-1701

, \
section 79-1529, but shall be allcwed to retain his or her sccumulated
. corftribution in the system and continue to becomne vested: in the
state’s accumulated contribution as well as-the State Employees
Retirement System according to the following: LT
(a) The years of participation in the School Retirement System *
before an election is made as provided in this act plus the years of
‘S participation in the State Employees Retirement System after the .
~electica is made as provided ix inis act, shall both be credited toward
coraplisnce with the five-yzar service requirement providdd under
section 79-1522. f
{b) The years of participation in the School Retirement System .
before the election is made as provided in this act plus the years of

participation in the Statt Employees Retirement System after the -
ejection is made s provided i ct shall both be credited toward
compliance with section . ‘ .

Source: Laws 1980,1B 818, §2
. Wele “This act” includes sections 31518, 1365, and M-1301.

G
ARTICLF 16
. JUNIORCOLLEGES ® '\ -

Chapter 79, article 16. Repealed. Laws %975. LB 344, § 30.

1]

, ARTICLE 37 w
PRIVATE. DENOMINATIONAL AND PAROCHIAL SCHOOLS B

. Croes Relwrencs
Water furaishod iroe by ciies of motropoliias claes, see section 161824 -~

Section. .

1701 mnm.amm«mmmmmaue. .

7%-1702. Repealed. Laws 1971, L8 292, § 22, :

nxmm‘mmemﬂmmwn

suthorized. .

1704 Mmmxmmmhndmm .

%-1%8. mmm«mmmwm:y
) mwxm«mmm«m

wien required. ..
¢ 791706, Private, denominational, or parechial scheels; with school
h" ”ﬂk” N ) - J

107, Vislations; penaky. - .

781781, Frivele, densminetional, er parechial Jaws epplica-
ble. mm«.mmamwmmmm« :
mmmmummcmw therein,
Mbem&iz.cthmdmdhymmdmem

- . a3

R N X L

4
5
N
4
H
e
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g CHOCLS - .

schocl laws of the state so far as the same apply to grades, quglifica-

. tions, and certification of teachers and promotion of pupils. All pri-

"+ vate, denominational, and parochisl schools shall have adequate

equipment and supplies, and shall be graded the same and shall have

' ) . courses of study for each gradé conducted therein, substantisily the

N same as those given in the public schools where the children attending

f \ wnuldmenéinthcabmcednmhpdnu.dcmmm&am
chial schools. -

Source: lLaws 1919, ¢ 155, § 1, pﬂs;hwsiﬂi,c.s&ii(h}.
NC.SIMQMC.S.IM,Q?&MR&N.Q?&

- m:&hmm&&ﬂQMFlﬂ. :
* Requirement of minimal scheo! standards children. g-m
ﬂ%mmm@ud mnq,ln.mx.wn

n-mz. Repedled. Laws 1971, 1B 292, §22. |

mxm P:m':tc. denominational. or parochicl schools: religious
instruction cuthorized. Nothing in sections #3-1701 to 79-1704 contained
shall beuso construed as to interfere with religious instruction in"any
private, denominational, or parochisl school. Lo
Source: Laws 1919, ¢, 155, § 3, p. 349; Laws 1821, ¢. 53, § 1(j), p. 230;
C.5.1922, § 6508h; C.S.1828, § 75-1908; R.S.2843, § -1015;
—— , Laws 1948, c. 258, § 508, p. 864. : ?

78-1704. Private, denominational. or pcrochhhchaah: management
' and control. For the purposes of sections 78-1701 to 79-1704 the owner
T or governing board of any private, dehominational, or parochial school
¢ shall have authority to select and purchase textbooks, equipment, and.
supplies, to employ teachers, and to have and exércise general ¢
management of the school, subject to the pmvisicns of said
~ Source: Laws 1918,¢. 185§ 4,p. 345; 1921,c.53,§1 .9.230;
C.5.1922, § 6508i; C.S.1929, § 18- R.S.1943, § 79-1916; ‘
Laws 1948, c. 256, § 509, p. 864,

78-170S. Private, denominational, or parochial schoolss inspection by
mmm&m«“r&m
ofiicial: when required. The county superintendent
school districts, or the superintendent of schools in all other districts.
where any private, denominational, or parochial school not otherwise
inspected by an area or diocesan representative holding either a
Nebraska Administrative and Supervisory Certificate or s Nebraska .
Professional Administrative and Superviscey Certificite is located, ‘
_shall inspect such schools and report to the proper officers any evi- a
dence of failure to observe any of the provisians of sections 7-1%01 to ‘

64

1
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Plaintiffs,) VOLUME T - PROCEEDINGS
(Pages 1 to 8, incl.)
-V~ ﬂ Ct . .

FAITH BAPTIST CHURCH of

louisville, Nebraska, a "«
Corporation; CAITH CHRISTIAN
SCHOOL, Louisville, Nebraska;
EVERETT SILEVEN; EDGAR GILBERT; )

N il Mt Net? Wt Wt Wt

I TRESSIE SILEVEN; MARTHA GILBERT;) *

HELEN ALDRICH; RALPH LILES;
KENNETH HEARD; DAVE CARLSON;
and WALTER PETERSON,

3

-

Wt rl Nue® W

* Defendants.)

Proceedings had before the HONORABLE RONALD E. REAGAN,

JUDGE, at Plattsmouth, Nebrask:,?cn April 26, 1984.

-
tudee

Vicky Nickeson, RPR
Official Court Reporte

\ AFPENDIX - 3
o T
IN TRE DISTRICT COURT OF CASS COUNTY, NEBRASKA x“
STATE OF NARBRASKA, ex rel., ) )
PAUL L. DOUGLAS, Nebraska ) DOCKET 24 PAGE 138
Attorney Gencral; and ) ' .
L RONALD D. MORAVEC, Tass T S .
rCoun:y Attorney, YPARTIAL TRANSCRIPT OF PROCEEDINGS

Plattsmouth, NE 68()&I
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CERTIFICATE

-

I, Vicky Nickeson, 0ffcial Court Reporter in the

© distriet couxt of chr{sh for the sscond jud;eux diperice,
do hereby certify thact the within and following partial ‘
transcript contains all the evidence requasted to be transcribed
by me, and the rdlings of the Court therecn, from tie p:ccndﬁfgn

- L
had in or at cthe trizl of the foregoing cause in said court;
/|

Nand that said transcript is a correct and, complete :rmscripcioa‘

«of the evidence requested to bde xm:crihcd from the record
mide ar the time of said procesdiangs or trial.
Duted this 30cth day of April, 1984.

*

~ ozncéx Court Reporter

-
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i1

i2

13

¢,

17

18

19

20

P}

a2

a3

24
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~

. (On the 26cth day of April, 1934, in the District

REAGAN, Judge, the following requesced proceedings were had:)
THE COURT: The credibility of the witne'ss Sileven

is really nepligible for several reasons.

"‘Court of Cass County, Nebrasks, before the HONORABLE RORALD E.

And I'm sure a

full bill of exceptions of his testimony ;rould more- specifically

peint out other incidents, but Y'uRf able ro pick up two

that vere glaring. And that was on direct examination, he

grmediately testified he was aware that cthe school was

opened in 1983 in violation of the cours order. The court

-

order required it not ‘to be open absent compliance and approval

by ‘the State Department of Kegulations (sic). And later
é ) -

on in his testimony when he's still under the same oath,

he testified that he thought the school was in compliance.

Those are directly contradictory statements.

the circumstances.

And they

.quite obviously were brought up to wmeet the cxifmcies of

He fux::hnr testified on direct examination that

he did not use the term "school", but chat it was & week

day educational ministry. And yet not 30 min_x;n later

on redirect examination, in # question posed by the County

Attorney, in answering that question Mr. Sileven used the

1Y
term "our school" twice and used the Cerm “school" once,

referring to the Faith Baprist School.

-
-

wWillful contempt -- Willful, under Nebraska statutes,

-

-

”~
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- &
. ’ % .
1 . Hedraska cose law, simply means intentional and with knowledge,
2, There is no question but what tha dafendant Sileven violated
: J . 3 . the injunction and order of chis Canrit in August, September,

&« October and Novenber of 1983. And there’s no wuestion beyond
4

e 5 & veasonable doubt that that violatfon was willful. ¢
-

é The' adjudication is therefore made at this time
- that the defendant Sil(\mn was in willful contempt of the .
§ court order in the fall of 1983, as alleged in the motion

T g ©f the Councy A‘::emey.fa: contangpt proceedings. .

in accordan:e with the ben¥h conference and the ¢

joint motion made by counsel, the bench warrant for Mrs. Schmidt

32 is wirhdrawp and the motion to dismiss the contempt proceedings

. -
13 is grancted, ~
] . .
P 1 will now hear any starements that counsel wish -
L — . . ™
i3 te make on sanctions o be imposed on the contempt proceedings.
- ‘ 16 ‘hese sanctions are punitive in nature for past violacions
. y; ©of the court order. State wish to be heard? . . -
- 18 (Ar: this point, arguments were ’
made by Mr. Moravec and Mr. Gibbs.) . ¢
: i
* 20 THE COURT: It's mine to determine now, and I guess :
21  whatever decision I reach will promote comments pro and cen.-
: ¢
22 And I recognize thar that's a p:rticnh: thing that comes ¢
23 with the office that I hold. Mr. Moravec has already :gizen
14 Somp of my thunder hpcause I pulled out 212 Neb. 830 which -
- [}
¢ 2 was the Si{leven versus Tesch decision when the three month
t - : SN

e

‘A . - ‘- }
-

ERIC
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* 5
B or four ponth jail sentence was ulrimately sppealed by .
- 2 virtue of a habeas corpus proceeding. I have in Aiten:Q of .
3 me an individual who .ny: his faith demands him to be
& obedient, who u:ut keep his saczed conscience before God,

5  and yet has now baen cé}udiu:né guilty for the fifth time

of willfully vinh:ing an order onhc Court. And as the - Lt

d
-

Chief Justice sa&d in his opinion, the extent to which the
8§ state must :et aside its laws in order teo accomodate
-

.8 religmus bclicfs is not to he &C:emi?aé under our form of

[N . {
: ~.y  government by the individual, but rather by “the Court. :
S
A S Freedom of re&igien in the Fint Amendmegt is ,
- ~ x .
12 no different from freedom of speech snd {5 no different from- .y

13 freedom of the press. It's not absolute. Simply because

1¢ you have Ex_-.ndom of spec-ch, as the old legal scheplax said, .

15 doesn't give you :he--righ: to styu: “fire' in a crowded .

1€ theater. And freedom of :e/)ﬂ(@n a5 an individual determines
. 17 ;t does not give !;\im the pight; or thas che right, whatever

1§ their numbers may be, to wolate the laws, {ineluding

s court prders of the State of Nebrasks that have b;mvgn&c:cd

<« N

20 for the benefic af all cirizens.. .

.
-

2 And I suppose this will dound cruel, but there was

23  an answer to Sileven's problems. After the Rebraska Supreme .
23 Court ruled and the United s:ai:es Supreme Court ruled, you

3¢ could hg\:e lefr. You could pi:k up and leave, If thnée

are states that choose not o haw. those condicions and

% ~
¢ s
. . *F

ke
i
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* ' : . R
those' considerations for the educatfon of their children,

then go te then.
e ~—

To be perfectly frank, my fnitial yeacrion was that

if he was adjudicated in willful contempt of the court, chat
he shouldn’t spend the 83 or 94 days i% Sail, but that he

should probably spend a d;y for every individual that was.
. L
in jail, ch is 585 days, if I counted them correct. ¢

With Mr. Mawm:‘s recommencation, now I-feel that maybe
that's a listie too harsh. But %y the same token, he comes
in today -- rules and laws and orders that have been laid
down in this case and others for the benefir of the children

of this state, our minds of the future, Jee comes ip today

, 2

s
.

and is still vielating them.
if£ thf}g is one child thar {s kept our of school

and kept at home in the next month ai§ a half, and by

virtue of that does not reach his or her iull potential in

life, I'd suggest thatr he in fact has commitred & erime

that is hideous. Now f*“ children are ::?hdc with their

parents. They hawg no formal schooling. And I take it chat

that's how it will be until July or August or September,

' they'll not be in any school.

So he will hold the keys to the jail in some

. fashion in che orxder that I'm going to enter. At least for

£
the next week or so. If the Court can be assured that each
~

and every child that was in the Faicth Christisn Scheol i
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enrolled in an approved -- & school ;pp:evté-by the Nebraska
Department of Dducation, not necessarily & puhlicrscheel. ic
can be = private school, bur it must be approved.

The previous ssnciion in this case is a punitive
sanction and wl;‘feu: monthis. The sancrion I impose today
is eight months. . I willrin&igf:e &t this time from the |
bench that the time commences tomediately. But if I'm
adsured of those rhings relating to the chglércn, I will
then release him from jail and hé will return on Seprember 1st
to complete the sentence. At that time, nsnﬁﬁiug thar the
s:heax'xs in compliance, I would approve a work releace
preér‘cmﬁ\_‘t would engble 2.11-3 to~leave the {ail each day
to not only operate the school, but also serve as pastor
to his congregatfbn. If he furnisgek proof and satisfaction

[

to the Court thst the cﬁildfen’a:e enrolled in an approved
school, and I'm speaking now gf the next weeck or so, counsel,
and he is released, that release will be conditioned upon
the posting of a SLQ.&’B.QG bond for his reappeadypce on
September lst. .

Although I believe it u&uld not show &s & matter
of record, various letters and décumén:n mailed to me, I
think, as well as the County Attorney, indicated that during
;he last incarceration the defendant Sileven authored &n

article and ultimarely marketed autographed copies of tt for

a donation of $20.Q2 or more That's perfectly within his
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>
1| rights to do on Nz own time; dut this sanction, Sheriff

2 | Tesch, his incercerstion to jail, he will not be provided
3 | writiag or recording materials except as may be needed for

¢ | parsonal corresponderce.
¢

s ' The tragedy of this whole thing is the victims

€ are your children.

7 Anything more,.Nr. licravec?
s MR. MORAVEC: N>, Your Homor. ! ¢
] THE COURT: Mr. Craze or Mr. Gibbs?
10 NR. GIBES: One moment, Your Kancr.. }'aur-ﬁmcr, )
il may we ssk one request? Could we hsve 10 or iS minutes -

12 with our client {n the juyr room’ before the stiriff trkes
13 him over ro the --- ‘- i A
H3 THE COURT: You may, ‘s& '
is MR. GIBBS: Or we'll take him ove:.‘ ¢
16 TEE COURT: Adjourned.
17 ‘ P I I R } .
18 (End of Proceedings) '
18 E . ‘
o o AR .

i
21
5 .
24 ‘

: ~ . 1
25 ' ‘

' .
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APFENDIX - K -
» e o '
JUDGE_CASE 'S ORDER, APRIL 29, 1979 -
‘ . . FILED

-~
cas3 couTE MO,

-

IK THE DISTRICT COURT OF CASS mmm iom2s

.

-

RALPH E,
STATS OF WEERASKA, ex rel W E.BECKMAN
PAUL L. DOUGLAS, Nebraska
Attotney Censral and ’
" Docket 24 Page 138

County Attorney,
Plainciff,
-v‘-

FAITH BAPTIST CHURCH of
loufsville, Kebraska, a
Corporation; FAITH CHRISTIAN
SCHOOL, louisville, Nebraska;
EVERETT SILEVEN; EDGAR
GILBERT; TRESSIE SILEVEN;
MARTHA GILBERY, HELEN ALDRICK;
RALPE LILES; KENNETH HEARD;
DAVE CARLSON; and WALTER
PETERSON, -

» ~ JUDGMENT

Tl ol Tont® It Wl Nt Nl o Wl Wl Yol il WP el D Wl ol Wil W il Wl

Defendants.)

. +

- i

Now on the 16th day of July, 1979, the above entitled came
before the Court for hesaring on the mericts. For ;he purposes
of the hearing the plaintiff State was present by James F. Begloy,
Deputy County Acﬁeraey and Ronald D. Moravec, County Attorney
of Cass Count, Ncbtllk&.t The defendants were present by
their éogpsci. Charles Craze of Cleveland, Ohio, and Cary Dunlap
of Htlfnkd. Nebraskas. -

Evidence was aﬁﬁuced over a period of three d;ys, the
parties resting on cthe 18th of July. Counsel agreed to submit
arguments in the form of briefs, the same being permitced by

the Court with the plaintiff befng limitred tqy three weeks from

the 18th and the defendants to have & perfod of ten days there-

»
« L e

after in which to file I reply brief.

123
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The Court having recefved and read the driefs and deing
wvall and fully advised in the pramises finds:

1. Tth the defandant Faith Baptist Church, through Lts
officers and directors, i{s conducting & private school in
léu&sQiXXc. c.:f County, Nebdraska;

2. That said school fa being operated {n viclation of the
rules and regulacions ok the Bnpgr:-cnt of Education and the
statutes of the State of Heh:cskltié that naither the :upcrtn:cﬁ-
dent nor che principal thereof hold a Nedraska cé-inis::::ivc
and supervisory certificate:

3. That the defeadants Tressie Sileven, Martha Gilbert and
Helen Aldrich are performing the functfions of teachers in said
school without holding a Nebraska teaching certificate as
requived by law;

4. That none of the administrators or teachers have £iled
certificates with the county superig:cnéﬁnt of Cass County,
Nebraska, as required by Il';;.. . o ' .

5. That the ad-ini::rtfer: of said school have fa{led to
file a fall approval report in each of the years thar the school ‘
has bedn operated in violacion of the rules and regulstions of
the Department of Education; .

6. That rione of the fndividual defendants vho are teachifig
in the school have filed a compiete transcript of their college
credits as requirad dy the rules and regulations of the Depart-
ment of Educacion;

7. That the defendanc Faith Beptist Church ard ;:n officers,
to-wit: Reversnd Everett Sileven, acvércné Edgar Gilbert,

Kenneth Heard and Dave thx;en have fafled to seek i{nicial approval
status as an approved school system as required dy the rules
and regulations of the Department of Education;

8. That each of the fndividual «tcfiagf;m concert or

¢
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individually have gemerally failed to comply with ths school
l1aws of the State of Nebraska in the operatfon of a private

school and that an injunction should be granted in accordance

with the prayer of the patition.

I1 IS THEREFORE ORDERED, ADJUDGED AND CONSIDERED by the
Court that the Faith lapéi;t Church together with the president
chexreof, Reverend Everett Sileven, and Raverend Edg;r-ctlba::.
the defendants Tressie Sileven, Martha GCilbert, Helen Aldrich,
Kanneth Heard and Dave Carlson be and each of thgn ars hereby

"enjoined from furcher operation of a private school or the

using of church property toé the operation of a private school

until such time as they have complied with the Nebraska statutes

and the rules and regulations of the Department of Education

governing approved schools.
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MODEL LEGISLATION FOR RELICIOUS LIBERTY ACT

1. No federal, state, or local government shail define, classify, tax,
icense, approve, certify, restrain or restrict or otherwise infringe
the practice of any sincerely heid religfous bulfef of sny citirzen
of the United States. .

2. There are no compelling state interests that supercedes the right

of individual cit{zens to practice thefir religious belfefs,

Yy
3. Reldigious beliefs shall be defined by the individual citizen and no .
citizen's religfous delfefs must conform to those of apother, to be
protected from the government and {ts agencies,
4. This Act {n no way diminishes the abflity of government, at all levels,
to punish crime as defined under the common lawv, -
- -
-
& €
<
L I 4
“ . - ~>
<3 > . A
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Senator Harch. Thank you for being here. We appreciate it.
We will now ask Rev. Charl rgstrom, who is executive direc-
tor of the Office for Government Affajrs ¢f the Lutheran Council in
the United States of America, to come to the witness table.

Reverend Bergstrom has provided helpful testimony to the Judi-

-

ciary Committee in the past, and we are extremely happy to hgve *

him with us today. o

Reverend Bergstrom, we réspect you, and we look forward to
taking your mﬁm:;i{' and you have indicated before this heari
that you hope we will hold some additional hearings, as well, and
do not know whether we will be able to, but we will certainly give
every consideration to your request. ) :

We are glad to take your testimony, :

STATEMENTS OF REV. CHARLES V. BERGSTROM, EXECUTIVE, DI
'RECTOR, OFFICE OF GQVERNMENTAL AFFAIRS, LUTHERAN
COUNCIL IN THE UNITED STATES OF AMERICA, WASHINGTON,

Reverend BercstroM. Thank you, Senator. -

I should like to make an official request that four other brief
%ieces be added to the testimony. One would be a copy of “The

ature of the Church and its Relationship to Government,” which
is referred to in my statement. .

My testimony before OMB hearings in the ﬁouse, and testimony
of recent weeks before the Denton committee on 8. 1405, which had
to do with advocacy, and a letter which we sent to Mr. Chapoton of
IRS, after some 7 years of effort to work with them, I think a Sopy
of that might be helpful to see the long-term badttle on that issue.

Senater HATcH. Without ohjection, we will put all of these mat-
ters into the record.

Reverend BercsTroM. I feel like I may be the voice in the wilder-
ress here this morning; on the other hand, I feel it is an important
voice, to balance some of the things that have already been said.

Lutherans have a deep sense of understanding relationshipe of
church and state, and we call that “institutional separation and
functional interaction.” We say that because-we believe that Gov-
ernment is also godly; it is not separated from religion or God; it is
a part of God’s great work. That understanding is based upon our

- scriptural interpretation.

So we cannot oversimplify these controversial cases. Each of
them has to be looked at in its given situation. The church cannot
use the Government to evalﬁtjlize or to gain converts nor can Gov-
ernment do the things as indicated already that may be wrong in
defining the chur¥h’s ministry. - ‘

The mainline churches have had problems not only my particu-

* " lar denomination but others also, on an issue related to the term

“integrated suxiliary.” This is an IRS issue, in which they have
tried to define the ministry of the church by excluding some of our
agencies and schools. _

I do nof belijeve the IRS is a terrorist organization as Mr. Godwin
claimed, they sure are stubborn, and I would hope that, this par-
ficular committee, and otWers, Senator, might be able to bring
them to consuiltation, to sit down Qﬁi take a good look at these
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definitions, to see if it could not be worked out on the basis of com-
monsense. These are not religious organizations taking advantage
of the Government, but they do want to define their own ministry.
. The letter to IRS is included, ag I have indicated. .

The whole q;xest}en of lobby discl thmtefrﬁé the ﬁ of c&m“}nmhes
to carry out advocacy programs, the ible pro in ar
A-i%rr{n OMB last year, and S. 1405, which tried to narrow the
definition of advocacy for religion are all indications of church-
state tension.

The picture of regulations which I have gained béing in my office
over 7 years is a picture of erratic Government activity rather than
evil attacks. I do not see any great plot on the part of Government
to overcome religion. I see some failures on the part of both church
and Government ' iders. | see ple in Government who do not

really understand ! deep fee u:ﬁathat clergy and others have -
t

about their faith in God and wha t means in its expression.

The private school esg%egaticn issue is not quite as simple as it
may look. If we are to define what our schools are to do, and want
that to be a religious definition, that runs head on into the matter
of e?uality of all of God's pegske. I would hope that religious people
would be as deeply concerned about laws that would give freedom
and equal rights to all people as well as the righ*vaf the religious
ox%inizaticns. ) :

rtification of teachers in Nebraska is accepte® as a good proc-

ess by the Lutheran Churches there. But it seems to me a lot of
things on both sides could have been done differently in this par-
ticular case you just heard about.

Some people call Social Security a great evil. Many ofis feel'it is
a fine insurance program for people we long neglected, particularly
the laity in our churches. We have some questions about scme of
these activities of the IRS, CIA, and FBI, but we feel that they
could be handled by such discussion’ as you have initiated in these
hearings. €ongressman Dymally in the House has also asked for
similar kinds of discussion. People for the American Way is an or-
ganization seeking to brin%sbeut discusgion of our diversities. The
American Civil Liberties Union, and other organizations, have a
long history of defending first amehdment rights in important
cases that are not as eloguently described by the media as some of
the cases you have here this morning,

In 1979, the Lutheran Churches had a 9-day consultation on
some of these issues to which I have already referred. In 1981, 90
percent of the religious bodies of this country gathered together in
Chevy Chase to take a look at the incursions of Goverw..aent into

church affairs. That will be followed up by another interrsligious

consulitation in September of this*year. And just a couple of weeks
ago I was with another diversified group at Harv University
takin% a look at some of these issues.

So I think that there needs to be a matter of understanding and
give ¥nd take in this kind of int.erchanfe. I have not practiced law
in a long list of the States, and I am always interested in learning
from the two learned attorneys that we had speak to us this morn-
ing; however, it is not only the Government that takes onto itself a
mantle of judgment, sometimes the church tries to do that. There
has to be a'kind of balance in the understanding of that reality. To
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have Congress write new law$ does not mean, Senator, that they
necesisariiy will do any better than the Supreme Court in pleasing
people.
ere are parents who.mistreat children, and we need good la
to make sure that child abuse does not happen. So we neéd to tzKZ
a look at all ramifications of the issues that are before us.
would like to touch——

Senator Harch. There is one difference, however, when Con
writes the laws, they are doing it as-elected representatives of the
people, they could be thrown out. When the Supreme Court writes
the laws thegaare doing it as the closest thiniato Godhead on this
Earth; and that is that nobody can question what theyv have to say.

Maybe that was an irreligious comment, I better be careful of
what I am saying, but without question, there is a real difference
between the two. _

verend BERrRGsTROM. I was talking about the value and the
g ess of the particular legislation, or judicial decisions. ‘

I' would like to point to something that is more realistic {o some
of us in Washington, and that is the fact that religious people are
divided, and there needs to be a great deal more of conversation
between their organizations. There are 40 offices like mine here in
.Washington, and some of us have had some deep concerns about
President Reagan’s endorsement of the fundamentalists when he
was campaigning in August 1980. That concern has deepened be-
cause of the theoiagisof soine of those people. :

Paul Weyrich talks about “Christianizing America.” Jerry Fal-
well talks about the good days “when there will be no more public
schools, but they will all be Christian schools.” There are all kinds .
of statements that come from that group of fundamentalists.

. And in the meantime, Senator, the 'mainline church gx;oups have
had very little access to the adminis%;ation. We would hope that
that could imgmve and change. I have a series of letters sent as
chairman of the interreligious coalition I mentioned trying unsuc-
cessfully to initiate that kiad of interchange, not just for my
church, but for 40 Protestant, Catholic, and Jewish groups who
work together here in the Nation’s Capital. .

~ The issues of abortion, schvol prayer, and tuition tax credits are
‘important and‘difficult moral issues. Every issue that you face, and
every decision, of course, has that type of morality to it. School
prayers is‘not an issue between.the liberals and the nonbelievers; it
is really from the depths of faith that many of us have apf)osed any
kind of religicus gathering in our public schools. We believe that
the Supreme Court decisions were good; that polls are very difficult
to answer and to respond to when it comes.to prayer; that the
grayers in Congress are not the ‘same as & 6-year-old child smgm§

ymns in the classroom; where e has to be; and that we shoul

object also to prayers being so watered down, as Senator Leahy in-
dicated, that they would have no meaning at all. That trivializes
prayer. T

But beyond all of that, I come-back to my original point, that
God is involved in all of this, sir. He is involved in public educa-
tion. I do not feel that a Christian school, run by any one of us as a
clergy n, is necessarily any holier than the public schools
where I was educated in lllinois.

129 -



-

123 X
14 . i . Y

We need to make very clear that these distinctions are not help-
ful if those of us who claim we ‘are religious, therefore claim £o be
apart from the Government. Every ane of us is a part of the Gov-
ernment. So we cannot separate ourseives by blaming .those who
make decisions. Most of us are lagy citizens, and so often have held
so tightly to our religious vxews that we fail to. address broader so-
cietal questions.

I describe myself as a born agam, Evangelical Lnﬁheran Chris-
tian; there-is no other way to get into the Christian church. But I
am just as deeply concerned for justice, and I think God's will is
that justice be done on the part of the Government, and‘that reli-
gious people work for justice, not to° bring salvation into' the Gov-
ernment arena or to bring ideas of judging people as to how they
believe in God, on the basis of how they might vote.

As an example, I recently received a letter,” which is headed
“Christians to Reeiect Premgient Reagan.” Let: me read iust one
paragraph. ‘

Ted Kennedy, Fritz M Aian Cranston are ultmhhersh" who put the values
of secular humanism abaye the values of Christihns like you.

This is signed by y Jarman. I'think that Kind 'of mail shows
the need for some face-to-face discussjon about.how all of us may
believe in God, and there might be some Chrftians that might vote -
for a Demmt in tha coming ele¢tion, and also, of course for some
Republicans. That spirit needs to be pomted out in terms,of all of
our gathering together as peepke )

I quote a very good ‘source.in one portion of my report, Dr.
Martin Luther. I would close by reading a brief statement-by the
Lutheran Bxshops which was mtten in 1980:

It is a misuse of terms to govemment politics as Godte- or pmfane God

rules both the civil and the spt;kuai dimensions of life. It is unnecessary and unbib-
lical for any church, group or individual to seek to Christianize the Government, or

" to label political views of Congress as Christian or religious. It is arrogent to assert

that one's position on & political issue is Christian, and that all others are unchris-
tian, immoral or sinful. There is no Christian position.’ Ihmmﬁhrmmd
other religious people who hold positions. &

God employs reason and power in goyprnment for social justiee, peace ané free-
dom. Advocacy for social .matme is part of the rhission afthe church, aecerdmg to
dutheran theoly, - «

Such advocacy may often bring dxsagreement on issues and votes
as to how we strive for Justice, but I think understanding and ac-

ceptance, and sharing more rﬁmbmty for Govemment as wen
«as for our religions will be

Thank you sir. ¢ .
{Material submitted for the record follows,}

£, }

41-269 0 - 85 - 9

+ . oL N Ny




‘¢

ERIC

Aruitoxt provided by Eic:

‘ 124

PREPARED STATEMENT OF CMARLES V. BERGSTROM

My same is Charllas V. om. I serve as Exscutive Pirector of the
office for Covernmental Affalfe, the tutheran Cowrsil fn ths U.S.A. [ 3
behaif of the Couwacii, I 14 like to sxpreas ap;_ecistfiom to this sub-
coumittee for Molding hearisgs to explore in & ratiomai way the arsss where
chureh and state sre in tension. In giviag this testimoay, I am spaaking .
on behalf of the three Luthersa church bodiss which participate in the office
for Governmental Affaire: ..
The Amsrican Lurheran Church, hesdquaitersd in Ninoceapolis,
Ninnesota, cemposed of 4,900 congragations having spprowi-
mately 2.4 atiifos U.$. mambars,

The Lutheras Church im Americs, hesdquartersd in Kew Yisx,
Kew York, compoasdfpf, 5,80 coagregatfouns having approxi-
nately E.Q‘lnunn s in the U.5., and

The Asscciation of tutharas Churches, headquartered
of 270 comgregatiops havimg

THE FROPER RELATIONSEIF BETVEER CNCUXCE AND COVERIMENT: .
Xany Snmn:mmmmﬁmpmmw
tweas church ané state on & scmewhat sisplifstic futerpretstion of Thomes -
Jefferson's dsscription of the “wall of separstisa” betvesn the two tmgts-
tutions; chey mafatsin that this "well" crestss s somevhat scatic sftustiom -
in which church sad stats mu:tunz operate ia their own spheres, mever
Yuadamentally affectisg oF "{nfectimg” esch other. But suck sn undarstandiag
of mmi“humcbju:m:nmm:n‘thychrMn—
lationship betwess the two institutfoms im this country. To scho Chiaf Justice
Burger's 1$71 observation, the “wall”™ ie, in practice, more iske a "dlurred, ({n-
distinct asd wariadle barrier."™

The LutSeraa churchas I represent have dascribed thaf
the proper reisticcship between chirch sad gevermment io nnz of "tastitutional
separation snd functiosal intersction.” Thus, the il of {mstitucional sep-
aratios stasds withis s grey “soas™ of f(ateraction betwean the twe {satitutions.

Institutionsl separstios. We believe that bothk govermmsat amd church have |
s Cod-given rols in the world. The governmsent is to estadifsh instice, advance
humst rights, promote peace, aad work for the waifsre of a1l in eociaty; the
church's misafon inciudes procisiming the Cospel through praaching, toackisg,
sdministration of the sscramsats, social servics and adwocacy on behslf of all
members of the social ordar. Xecognizing the distimctive role of sach, we be-
iisve that they should be separate fmscitutiomally,smd that ons should mot usurp
the role of the other. Churches should mot be {a the busimsss of ysing the
coarcive power of the state to enforce their versfows of what is worsl; sisf-
lariy, the state should not sssume the functioms of the church { presching or
evangelixing, or determine for ths church vhat {= or is wot part of fts mission.

Ivem when aach s fulfilling its legitimate role, thare is a somstines unessy
balance betwesn the government ‘s respoakidility to regulate for the cemmos sood
and tha church's pight to free sxerciss of religtos. Cesersily, Lutherin churchas

asintaia that the gowaramest, &s ome of Cod‘s sgeats, has the sethority and power
facluding

ta sscular dimensfons of Life to ensurt that feédividuals amd grougs—-
relfyious commnitiss snd thair sgéncies——wdhers to the civil lew. The churchas
and their agencies are often subject to the sswe legislztive, Sudicisl and admint-~
strative provistons which affeft other groups in socfsty. Mt Lutheras churchas
will clain treatmsnt or comsideration by govermssat diffarest from that

to voluntary, benevolemt, eleamosynary sné educatiomal nooprofit orgeaisatious
vhen necessary to assure frae sxarcise of religiom. The clata’ for special trest-
ment must be well f —mm;enm:‘;rupmnmuck:m-smcn
svenhanded, so as not famm:mufulktm«mﬁspmm.&
would mafntatn that ‘ovcm: axceeds fts authority vham St seeks to dafise,
detarmine or otherwise influsace the churches® decisioms comcerning their mature,
migsion mnd ministries, doctrines, woraliiy and cther responsss to God--sxcept £n
eritical instances, which must be cossidersd oo » case by cese basis and which
may fswvolve church infringements of basfc humas rights-

Functionsl Istersctfon. Nowever, the lLutheran churches maistain that ix per-
suing & jolnt concern for the céumon good, church and governmant cee tataxact
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functionsily iz aress where cooperstiom assifWin tha meintensnce of good order,
the protection amd extension of civfl rights, the astablishment of social juetice
and squality of opportumity, the promorfos of the gemersl welfs.e snd the advance-
ment of the dignity of all persoms. This principle underscores the Lutherss visw
that Cod rules both the civil and spirftual dimensions of 1ife, making St appropriste
for churches ast governmest to relate creatSvely asd weaspoasibly to each other. .
. L r
In this functfonal interaction, the government msy coaciude that afforts and
progrems of the churches provide servicas of broad socfal demeffit. In such fm~
stances end within the Limits of the.low, the government may offer and the church
say ‘sccept funding sad varfous other forms of sssistsnce ‘to furnish the services.
Functional fateraction also fncludes the role of the churches in {nforuiag parsoms
. about, advocating for mnd speaking pudifcly oc fasues and proposale related to *
cocial justice and human rights. PFrom the Lutherasn parspective, the charch has
the task of addressing Cod's Word to its owae activitfes and to the govarmmant .
And the Unitad States Coastftution guarantess the right of the churchez to com-
sunicate concarns te the publifc and to the government.

' . This {8 our conceptual framework for discussing church-state issuas, one which
does not provide easy “yes" or “no" answars to the difffcult questions sbout the
relatfoaship betwesen the two fastitutions. -~ .
. -
. FROELEXS IN CHURCH-STATE RELATIONS. The fact that we cas hawe & hesring 1ikk this. ;
vhers rapresantatives of religious organizations sod governmeat can fraaly exchange
visws about the state of relfgious Itberty, says much sbout the quality of church-
- state relstf{ons in this country. The etrong differences of opinfon on key fssues
smong various religfous groups test{fying here reveals the dfversity of religious
belfafs if this country. It underscores the TJifficultims in developing one
governmentsl policy or practfcs which sccowodates all relfgious views and the
necessity for government to meintain & truly evenhanded nsutrality among all. e
faith groups. : . .

2
The Lutharan churches have identiffed & number of areas where church and
gfovernmant are {n temsion. Oftes these fssues span both Repubiican and Demo- f
cratic administratfons, and sre 2 by-product of differing understandings of
responsibilities and rights of the two fnstitutions. ¥oting that £t £

nacessary for the churched to clarify for the government thefr posfticn in —
this ares, the lutheran churches i 1979 beld & comsultation os “The Xapure

of the Church and Itz Relatf{onship With Covernment.” It was occasioned by «

nusber of {nstances fn which the Lutheran churches perceived focreased gov- - .
ernment encroschment on the churches' rights--{nstances which would result in .
Lovernmant entanglemwnt {n religion and fnfringement of the free esercise of

religion. I would 1fke to haue tocluded {n $he Mearing record the repart of -

that consuitatfion, which in more detail descffbas our conceptusl framework

and outlines the problems {n church/state refstfions occurring st thet time—

some of whick are of continuing concern. I would lf{ke to now focus sttestion

m seversl current {ssues, vhere we sse signfficant church-stute difficultiss.

: Integrated Aux{lfsries. From the perspective of the Lutheran churches {
] reprasent, one of the most pers.stent church-state problems relates to the
Ioternsl Reveoue Service's definition of an "fategrated suxfifary™ of & church.
Through this definftfon the government is defining by regulation what s, or .
. i not, an {ntegral part of the church's missfon.

Prior to 1969, most relfgfous orgsnizations, fncluding churchas and their \
reisted agencies, were exempted from fil{ng inforwationsl returus with the IXS.
The Tax Reform Act of 1969, however, stipulsced that afl organszarfons exespt
from taxation under Sectfos S0I{a) of the Tax Code would have to file an sunual
informational Form 99C return—-except churches, "their integraced susiiiaries,”
©  conventions and associatfons of churches, the exclusively relfgious sctivities
of sny religious order and exempt organizations wich grogs recefpts under $5,000
anpually. The law fnvolves the reporting of information: no paymest of taxss (s
fnvolved.

The problem for the IRS fince 1969 has bean to define “integratad suxfiisries,”
since that térw had wo legal mesning snd no common deff{aition "smong religfous )
* ! _groups. In February 1976, the IRS fssusd proposed regulacions which had the net A -
effect of providing fpr all churches a single and excremely nertow dafinftfon of
‘ religious missfon. otests by .a number of religious orgenizatfcos led to some
- modifications {n the Pfinal” regulaticns fssued in Jasuary 1977, but the
tions continue to be Hffensive to underscandtng of our mis<ion. Explfcitly
excluded from the deffnition of “{ntegrated suxiliaries” are ‘horelated hoa- «
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pitale, erphansges, hemss fer the slderly, celleges, Mmﬂﬁu‘}m
schools, although eiemsmtary and -e-.?q scheels are exampt from filiag.
{

The haart Of the issue ig char the regulstion em “tntegrated euxiifsries’
sesks to impona ca the churches & defiangtion of *raligious™ smd “church® which
the churches cesacl accept theelagically, cas which cosatitutes an saarTanted
{atrwaion by the 2 the affairs of the churches. Tha marrow dufi-
aitfon fatroduces confus thin the churches and thefir sgemciss and fastitutions.
It alnc leads the unmmmmmmmmﬂﬁ:mofm
churches and thurch sgescios snd {naritutisms. o s

informstlion 990 by these sgencise end {astitutions of the

@:Wmm-:am:mmmmﬁmgd the
reguirad by Fotu

church vhoee ministries sppesr te Rave countarparte {n the public sphare.

'nmm_:ncmm-nmgn‘mmm;mmmu

m:rmm-wm:umm‘m. et the churches do
objéct om primcipie to haviag aof thair ai{mtstries, inclidisg thair sgunciss,
snd fnatitutfoos, de Craated as religiovs.” These agencies and R

fsstitutions perform mintstries which are essemtisl to the churchion® miseson

amd mst 208 de put iz & diffarext catagery -frow the, strictly sacurdotal fusc-
tions of the churches.

r . . .

t™he Lutheram chur . ond & vide renge of other tions; have urged S——
the IRS co aiter its “(nhegrated suxxiliary” daffaitfor. the Rasgan edaias- &
stratios cams inte nffice, sSéitiomsl comtactd were made to achisve this wed. 1

:mxtxmmmmnmmmﬁmm:mgmmngn‘

Q

" membars of that coalitfom that met with
deat ‘s Taskforce om-Regulstory Balfef. ius\gf this werk svalled us, mad the
Y

mmnmms:mnm—;mmnﬂmdwmm

Asstscant Secratary fer Tax Pelicy Jow E. ta sddition, I wes owe of the .
atfcives of the ¥ice Fraei-

ragulatice ts still ta place.

T™is may seem like merely & techoical tesua, dut it is witally Smportamt to ths
iutheran churches. It (s sp fmportasr chat they have chalienged this ragulation
fs the courts. A negative decisfios fx tha U.8. Diatrict Court, District of Miu-
nescts, Yourth Divisfom, iz curreatly Mg sgpealad by those church dodiss.

 Govarmmeat Rfforte to Limit % Church's Miaistry of MF The Luthsras
churches firmly feve or justics 2 am Sategrsl part of their
assefon. We have cousigtently resfstad ia primciple the “substemtialicy Cest™
curreatly in the IRS Code as it sypliss Co the advecacy activities of churches.
ﬂcm“-inu&nthtmtMnfmiym.mmﬂm:cﬁ 1ose
of tax mttn.mm*mwm:m of their
misslon. Movecwst, the sffect of this cist is to give praferred status, in
viclation of the Extabiishment Clawse of the First Amsodmant . te those churches
which do not participste ectively is the dedate om pubdlic policy.

mz:‘"m iast Admingstrecion, we ware. daeply coocermed sbout the lobbying
disc legfeintion which was tham bafsg considared by Comgreas. A more de-
tatied sxpismation off our coacerss is found in the comsultation report I referrad

" to sarifer. During this aduinistratios, propossls heve Sass put forward by the

Of fics fcrmtdw:ﬂhmsetw*&hmunm
concern. These raiate specifically to the  séwocacy sctivitiss of mon-profits
and thefr affiliates whick receive fedsral fumds. Mut, 1ike the i0bby disclosure
prapossis which precedsd them, the progeset ravision of OG Corealar A-122 snd
legislation, such ss S180S, fatroduced by Sen. Jeramizh Denton, regresent & hasvy~
Nanded approach ro the quastice of advocacy by non-grefits.

The Lutharas churches I repissent balfeve firmly that governmaat funds should
nmwmxg:c:mmmum. Our social ssrvice .
which are ofcen chennels for fedsral fwnda ce provide service fo the agod, the dis-
ediad, refugess md othar persous ia noed, undarstand the importamce ¢f accounta-
bility in the use of those fumds. mmmumwnmmmtq
ectivities because social service is part of the church's missfon-—and (n
thase {netances society benef(ta when churches and their agencies “functfonally inter-
act™ with government, assisting the government in carrying out activities it
has established to enhance the common good, We realize that we must be held
accountable for the use of federal monies--snd comply willingly wich raasonable

" accountfng and reporting requiremsnts which ensure that thar is the case. When

our agemcies engage in adwocacy, which {3 slso part of their mandate, they use
thafir own funds and do not use any sovernmeatal funds for that purpese.

Sut the pending proposals, some of which have grown out of an effort to
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“defund the lefr,” are overly Brosd. weyld have a chilling effect on legitimace
commsnicstions between non-profits snd gowernmsnt, end have no compelliing gov-
ernment {nterest to fustify their enactment. I would call your attentfon to the
recant congressional testimoay of the U.S. Solfcitor General in which he fodicated
that he had discoversd no evidence for the suspicion that, on a widespresd basis,
federal funde are being abused by pnon-profits. Last wonth, we testiffsd on tha
Denton bill, which would severely restrict our sdwocscy sctivity——or force us out
of the arens of cooperation with gowernmsnt in service delfvery. In addition ¢o
the concerns we shared with the nor-proff{t sector generally adout the bill,

v were concerned (Nat this massure would seorfousiy ii‘i: the free sxercise of our
teiigion. For eaample, under that bill, the lutheren churches could not protest

& congressions! move to eliminate their tax exemption with their own money without
putting the work of sn effilisted social service sgency providing services to de-
velopmentally disadled children in jecpardy of losing its federal funding. I
would 1ike to provide for the commfitee & copy of my testimony on the Denton biil
and our siatement rcinrdin; the related ONS proposal.

To varying degrees, such proposads would restrice the freedos of the church
to speak o ite members, using fte own scmey, and to petition government--actiona
which are protected under the U.5. Constitutfon. Agein, it would also favor un-
constitutionally those churches which do no aider public advocacy to be part
of thefr afssfon.

GCovernment Kesulstfon. Lutheran cRurches have cons{stently obiected to govern-
mental regulation of their sducatfonsl (nstf{tutions and social service agsncies
when such regulation vioiatea due process, sxcesds atatutory authoerity, or in-
fringes on First Awendment guarantess. In this process, we emphasire our soif-
darity with doth secular and religfoua membars of the voluntary sactor snd invoke
the Free Exercise clause of the First Amendment ss & basis for objection to regu-
iat{aon only when there (s a bons fide constitutional question &t stake. We do
not sttempt to insulate the Institutional church fros legicimate regulation which
sontributes to the common good dy indiscriminately charging violations of religfous

- liderty. The Lutheran churches analyze regulatfons on e case by case basis and de-
velop positions which reflect twir commitment to religious freedom as well as gov-
erament regulation which protects the public's health. safaty and welfare.

For example, on the fssue of the IRS' role vis-&-vis private school desegrega-
tion, we assert *hat a religious organiration tunning an educations}l institution,
Iike other tas-exewpl arganizations, cannot claim the exempt Status and et tle same
time aperqle contrary to established public policy on racial discriminstion. How-
ever, while we would acknowledge the right of the government to reévoke the tax
exempl status of aclools whifch discriminate, judgments muat ba made on the baais
af 1actr within & framework of due process. Fresumptions on genersl circumstances
of erternal conditions arc inadequate for this purpose, Thua, in (978, we were in
the preftion of supporting the intent of IRS activity in this sres, while vehemently
ppeing the sprcific procedure proposed, mince it did not meet these criteris;
thereafter we supported ravised tmh:}v\: which we: falt met cur concerns
about due process. ¢

This example (s fllustrative of our “Spproach to dealing with government
regulation. Recognizing the govermment*s {nterest (n providing quality educa-
tion for ail children, we genersily have no concep:iual prodblem vith reaecnsble
certification requirements for our religious schools--as long as those require-
ments are not caprici{ous or do not restrict the relfglous freadom of the school.
Qur social service agencins generally h no problem with state or federal
regulations fotended to protect the public health, safety and velfsra—-but
they may have serfous problems with specific rmntimx. which may be durden-
some, unnecessary, fotrusive, of punftive.

Government Bstablishment of Religion. In recent months, the debate over prayer
in public achools has intensffied. The Lutheran churches I raprasant would prodb~
shly differ from sany who will De testifying before chis committes, since they
have consistently supportad the 1962/1963 Supreme Court decisions prohfbiting
ntate-mandated prayer and 3{ble rasxding {n public schools. The Luthersn churches
have maintained that such & practice is unnecassary from & relfgfous potne of
vieuw. We belisve thet God (& sctive fn the aducationsl process; government s
fulf{lling {ts legitimate responaidility for unfverga! public education, snd we
see no nead to "put God back fn that process™ since He has never been removed
from it. The unponubsxscy for religfods education and worship resty tdth the
family and the church-—not the government.

it i{s {mportant. howaver, that the schols maintefn & vholescme peucreiity
among religious groups, not faworisg coe over the other snd not dentgrating re-
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ligion gewerally. Farsuts and churches seed to work ciosely with local school
doards tc msimtain Che quality af aducatfon Ix this and & range of ayess. Mt

. it is just met apgpgropriste for' schools to held compulscry prayer of aay kimd,
since that wuld put the atate in the positism of favorisg ome sort of religiove . .
practice ovar asother--even {f that religfous practice would de “noa-~denomina- -
tioaal™ g» charscter. Nany Lutberans would have resl problems with thefr child- ‘
rom baing wacouPiged, efthar dirscfly or tmdirectly, to pray Tuchk "non-demomi-
nationsl™ prayers, whick they feul weuld sater down the atreagth of thefr re- -
ifgious vitnasa-and that of otbar fafth grovps. Lutherans, belisvimg that all
prayer muat be made "in the name of Jesus,” would obfect to having their child-
rem dasly taught to prew without that uederstamding. From thefr theclogfval R
peTspective, non-demcuisation prayer would hurt the religfous:development. of -
thair childram. N .

* - \ £

¢ * -

From our thealogical parspective gtrmr in public schocl £s not meceseary
and 3 poteatisily haraful. Prom a public policy viewpoint, it csusss divisive-
osss in the community sod results (n signsficamt restriceions on the fresdom of
raligion of mSoority feftXk groups: §t iz not ecuough to say that & child can
lsave the clasarcom—-when sdults are well swere of the pesr praasure that can
undgraios evec the most tarsful of pareatal instructiom. Protecting the ce-
ligious 1iderty-cf all students fn our pubdlic schools, whether they are Luth-
evans, Mormans, Jews, or members of mewer religious sects {s vitsl to the good
of the astion ss & whole. . o

Our cosceras about the divisivenass and poteatial Spfringements of relfgious -
1ibarty which could occur when raligfous practicss are conducted in public schools
* {5 the foundat{on for our sessrvatioas shout “equal sccess” legislation. We

would assert that ralfgious spesch shesld be afforded the comstitutfomal pro-
tectf{on §¢ marifs, slso tn the pubifc sabmels. And iz currest court cases,
specific {nstemces where freedow of reifgisn msy have bass adridged are being
tested. It wa are also comcerved that legislstive msssurss designed to
remedy such abuises must wot ba e Moadly drawm a8 to spen the door to a
rangs of religious activities buing heid in schools dirisg the a:hoel day—
activities which could resuit in sectarisa divisivemess or {n a sftuation

. where impresaionadle children coxld be svangelisad or proselytissd rary to
the wish of their parents, who are seafing tham to public schools of
the regquirsmant of tha law. - '

COWMCLUSION. Thars are othar church-stste fsauee which are of comcern to us,
och &5 TAB/CIA/TEL {spersesaticm of mimfsters In imvestigatioms, sithetions N
‘ relating to civil disebedimace by church mmabers on fssues of comaciemca, and ‘ \
restrictions on charitsdis sellcftatfon by Iocal units of govermmext. Amd our
stace affilisten, I'm sure, could raiss other concarms about church-govermment re-
laticns on the state snd local levels. This hearing usddrscorss the {mportssce ;
of cocipuing dislogue hetwemm churches mné Cougriss—end Potwaem the churches s
and such agencies as IRS sad QMB— to dewslop the groumdwork for reselving such :
t éifffculties’ .And that fmcerest {s shaved by others fa the Nousa: I would csll

your attentfon to Congressssn Dymslly's progossl thst tha Nouse Judiciary Commitces
. conduct hearings to discuss goverweeatsl fnterwvemtion i religious sffairs, which
) would touch oo meny of the (ssuds I have raised in my testimeay.

o

The tnterreligious commmity, as wall as the fichares churches, .ars sagaged
{n cont{nufng discussions on thess fssuwes. In 1561, XN delegates pttended & Lwo
day conferesce on “Govermmemt IntsTwaatios iz Religisus Affsive.® thas 90
percent of gil of the crgasized religious greups in this mation seat reprsssct-
stives--the moet fnclusive celiglous gathering fu che hiszsry of the Daitad Statas.
A second qemfermacs, spomssred by the Nitfomal Counctl of Churches, the Latharan

Counctl, the Natiomsl Assocfstfom of mi“"' che 2 Rapcint Convemtion,
the Symogegue Couacil of America smd the U.S! Catholic . 18 scheduied for
Septomber. In sharisg coms concarme, thess veligieus acted tikt, al-

though soms raligious prejudice has Do overcows, the maties sriil has & wiy to go
in overcoming suchk prajudice vis-w-vis newtr religlous growps. In addition, for
wasy mainlime religicss groups, tsnsicus ix the church-state area oftem srise
fmmtwmm.nmumm.m:m:u .
their carryiag out wotks of marcy and justics. They du" not semse & sixister plot s
agatnat religion by govermmest, Wit & growisg goversmut sutsuglemenc in their | :
sffuirn—an ontanglenent which somstimes occurs with- ltttie reasom or ceuse. In :
Qontinuing congrassional dialegue on charch-government tessions, input by those

organfzstions, in sdditiom to those testifyimg befors this commictes today, is

sssamtial. . p

A oumber of other gatherings te dfsswas this fsows, whick have boew hald or
*mmampmm.qu«mumm:m. Karvacd
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University hosted @ consultetfion on June 0-11 which fawolvad represantetives of
diverse relifigicus groups,. scademics, and politfical analysts, smong others, to
dizcuss the place of religfon in the polftical process. Thare was @& clear 4f-
ference {n theology--dt a clear sgresment that churches, in cerrying ocut their
wisefon, shouid be free to engaga f{n ihe poli{tical process. Oftan their fnvolve-
ment {s undertsken on dehalf of parsons at the margin of our econcmic and socfel
system, and {» quite different from political lobbying to enhance f{natftutional
power. PFeople ?cr the American Wey hee slso sponsored programs to aupport the
diversity of rettgion and polfticel belfefs safeguarded by the U.S. Constitution.

Governmsct treatmut of religfous srganirations sust also be fair and even-
handed. I wclisve Lhis message must de rejayed to Preafdent Ronald Resgan and |
his sdmintfstratfons’ In August of 1980, candidate Reagan publically endorasd the
spansors of a fundamentslist religious and poiiticel rally fa Dailas, Texas.
That endorsemsatr of their views has contfnusd eince his election, es evidenced
by his meetings with them and addressss to thefr verious coalitions. However,
over the past three and & half years, the channels for communicatfons betwaen
nsinling relfgious groupe and the White House have been fnadequate. Some of
the Washington representatives of these church bodies have made sevaral efforts
to w‘c dislogue similar to that which occurrsd under previous admfnistra-
tions. personslly rafsad the (ssue with Kifzadeth Dole. Feith Whittlemey, and
Norton Blackwell, who served as religious Ifaiaon for the White House at versous
fimas. I would encourage the White Kouse to sngige in the same sort of serious
disiogue befng undertsken hera this morning——e diclogue which should facliude
converset fons with mainiine religlous ieaders. .

There ere a suabor of social {ssuea, including sbortfon and school prayer,
which have bmen widely labelled "moral fssues.” The natfon faces hard decisfons
in thess arsas, ani moral considaretions should be reised {n thig process.
Rowever, it {s {mportdnt that all engsged ir discussions--f church lesders,
to mesbers of Congress, to the Preefdent himsalf--evoid using’ the type of "relf-
gious” language which denfes morsi legitimscy to persons or groups who have a
different theological perspsctive--or a d{fferent peiftical position on those
fasues. N

The Lutheran churches I represent wuld meintatn that moral consfderatiocos
must 2150 be ratsed tn tha debate cver a far wider range of issuss thar those
designated s “"moral fssues” by the religiots right. Our rel{gfous beliefs
dompel us to be fmvolved {n {ssues relatfng to nuclear dizsarmamant, {(ncressad
poverty and homslessuesa, global and domestic hunger, and afvil rights.  Our
stances may differ from those of the current administration—as they at times -
differed from thoss of previous sdministrations. But ft would be helpful to
church-govarnment refations {f the President sod ochers i{n the verfous
bragches of government would acknowledge that relfgfocus groups, having dfffer-
ent theclogical perspectives and different sources of fnformation, may legit-
instely differ with them; thiz does not maks chem “duped” or "soft on communism™
or "nalve."

io desling with the f{ssue of church-stats relstfons, £t {s fmportant to
remsmber cthat the United States (¢ not a Christias catfon. The Lutheran churches,
unlike the Morel Nsfority and the Christian Voice, can sccept that reality and
effirm the tredfition of religicus freedom based on the U.S. Constitutfon. Thay
would aggerc that the govarnment muet de cereful that ity reprasaststives not use
their off{cea to promote a theology which offende the consciencamof individusls of
differeqt relf{gious faitha. As Dr. Martdn Luther once stated, “Seculer govern-
ment has lawvs vhich extend no further than to 1ife snd property and to external
things and relarfions on earth. For over the soul, God can and will let no one rule
but Himself alone. Therefore, whare sscular power presumes to prescride laws for
the moul, tr encroaches on God's government and only mislesds and destroys souls.”
One should not mix these two suthorftias--the tamporel and the spiritusl, the cowre-
house and the chusch; otherwise the one devours the other and both perish.™

Thank you for this opportunity to present our views on the complex (ssus of
church-government relations.

.
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- THE NATURE .
OF THE CHURCH .
AND ITS RELATIONSHIP
WITH GOVERNMENT

A statement with public policy recommendations on church-state issues
adop.ed by the Lusheran Council in the US.A.

A. INTRODUCTION

An increasingly complex society has produced growing interdependence and
interaction among groups, persons, and resources in the governmental, coonomic,
and voluntary sectors, The goverament’s respoasibilitics to maintain equity and
order Have led both the churches and the state into greater contact and, at times,
into tension. As governmental bodies seek to perform their roles and the churches
scek to fulfill their missions, each needs to be aware of the other's.

princi . and methods. In their endeavors, both the churches and the -
ment have the task of formulating and clarifying position statements snd gui
lines for implementation and application when appropriate. ‘

The Lutheraa Council in the USA, © cooperative agency of The American Lu-
theran Church, Assccistion of Evangelical Lutheran Churches, Lutheran Church
inAmut&andl&kaChmh—MimﬁSMkamnfﬁﬁngcmm
within its participating bodies over governmental mvu matters affecting
the churches and the .« ; vinistrics. There are instances in which laws, rulings, and
mgnhmrypw&mx_mtb‘mdmtammm&iﬂgeupmm
churches and their agencies and institutions; tal efforts to define the

© 7 parure, mission, manistries, and scructyre of Yyligious organizations sre likely to

o

* The report of the consultation was adopesd by the

continute. These dovelcpments have rai - within the Luthersn
churches shout the right and com
mission, minisiries, and structure of reli

The Lutheran Council recognizes that an ocagoing process of communication

the government. (ficvﬁm@taﬁc:h‘b‘
and perspectives, of the Lutheran churc

Dn these grounds the Lutheran Cowncil! gon

issues which resulted in the followiig sta

a consultstion on church.
t and recommendations.
if's 1979 annual mecting

* on Mgy 16 in Mindkapolis. o
7 B STATEMENT OF AFFIRMATION
i, Chorck and Government in God's World
God's omnipotent xﬁvkyinauﬁmkdmic;dmh,itisﬁving. active,
;ndpomﬁﬁinﬁlhuma&mmmmmépoﬁﬁuofdvﬁmcm
communitics are determined and arranged by cradition, ciscumstances, and peeds.
hthmskmﬂ#ﬂmﬁéﬁwd%m&mem&w
simulm:s&y.ﬁodhgukrofbmhthewddmdthedmmh.mchmhis
prmdlym:amefthemihthcmapofﬁhd&wﬁk&:mmh
primarily the :gency&.th_ehwintheok{ age of Adam.

t
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Given the balance of interests and differing responsibilities of the churches and
the government in God's world, the Lutheran churches advocate a relationship
b«mth:chumhamé:hemmmlwhkkmykexprﬁsdu‘imim» ’
tional ntmntinn and functional interaction.”

Boch chumhesnd:hemnmem:nméeﬁnuttm&&xﬁhdtem
and responsible extent of their functional interaction in the context of God's rule
and the institutional separation of church and state.

2. Institutional Separation

In afirming the principle of sepsration of church and state, Lutherans in the
Unite&Summhlggxknew&ﬁ‘ and support the tradition that the
churches and the government a1~ to be m structure, As the US. Consti-
tution provides, government acither esta
u&g\ndst&righndaﬁmmém
their religious bebefs, worship, X iopal arrangements
the laws of morality, human ri and . The government is to make no
decisions regarding the validity or orthodoxy of any doctrine, recognizing thar it
is the province of religious groups to state their doctrines, determine their politiés,
train their leaders, conduct worship, and carry on their mission and munistries
without undue interference from or entanglement with government.

a. The Church’*Mission

1) The central mission of the church is the proclamation of the Gospel; thas is,
“the good news™ or promisc of God that ail persons are forgiven by and recon-
ciled with God and one another by grace through faith in Jesus Christ, .

2) The church iy the f ip of such forgiven and reconciled persons united.
in Jesus Chrig and gui Holy Spirit to he sons snd daughiers of the
Father. In and throu tht&bﬁship%hmugmthdrhﬂfm,mﬁdmu
in, and rcliance upon God through woeship, education, social action, and service.

3) The church is also the people of God called and sent to minister under his
authority in his world. God also cafls the church to be a creative critic of the so-
cial order, an advocate for the needy and dirressed, 2 pioneer in developing and
improving services through which care is offered and human dignity is en-
hanced, and & supportive voice for the establishment and maintenance of good
&iunh.aﬁm&.“hmrkdtkmd&cchumbhm
whic

is in its ministries involving activities, agencics, and institutions through
thcchu?”udxxiety to fulkll cheir goals in mutual respect and
cooperation. -
. 4) Lutherans hold that their churches have the responsibility to describe and
clarify to theic .members and to socicty the mission of the Lutheran churches
and to determine, esablish, msintain, and alser the various forms through which
that mission is expeessed and strxtured.
5) The disinctive mission of the churches includes the proclamation of God's
Wm&ismﬁighw&km.hmmhdmimﬁcndﬁnm-
faments, in evangelism, in * ministrics, in socis! service minisries, and

in being advocates of justice for participants in the social order.

6) On the basis of their commitment w him who is both Lord of the church
and Lord of the world, Lutheran churches establish, operate, and hold
accountsbie ‘wrwsmmmﬁmmwﬁmm
other appropriate bodies.

2 , .
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7} While church bodies have differing politicy, it is fitting to describe them,

including their duly constituted agencies, according to their ccclestastically rec-
ognized functions and activities.

8) Lutheran churches have the authority, prerogative, and responsibility to

" determine and designate persbns to be professional church workers, both clergy

Q

e
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and lay; to establish criteria for entrance into and continuance in the functions
carried on by professional church workers; to create educational institutions for
training professional church workers; and to provide for the spiritual, profes-
sional, and material support of such persons. Such support extends throughout
the preparation for, activity in, and rtirement from service in the several min-
istries of the churches. .

9) Lutheran churches have the authority and prerogative to enter into rela-
tionships, associations, and organizations w%m: anuthery with overseas Lu-
theran churches and bodies; with other Chelf¥in fellowships or other religious
groups on regional, national, and international levels: and with voluntary or
governmental agencies which the Lutheran churches and other groups deem
helpful and fitting to their respective purposes.

b. The Government's Role

1) According to Lutheran theology, the civil goverament's distinctive calling
by God s to maintam peace, to establish justice, to protect and advance human
rights, and to promate the general welfare of all persons.

2) As one of God's agents, government has the authosity and power in the
wcular dimensions of life torensure that individuals and groups, including reli-
gious communitics and their agencies, adhere to the civil law. The churches and
their agencies in the United States are often subject to the same legisiative, judi-
cial, and administrative provisions which affect other groups in socicty. When
nccessary to assure free exercise of religion, however. Lutheran churches claim
treatment o consideration by goverament different from that granted to volun-
tary, benevolent, clecmosynary, and cducational nonprofit ‘organizations in
sacrety.

3) Government enters into relationshipsy associations, and organizational ar-
rangements with nongovernmental groups, including churches, according to the
nation's taws and traditions, in order to fulfill its God-given calling.and without
compromising or inhibiting the integrity of either the gioups or the government.

4) Government exceeds its authority when it defincs, determines or otherwise
influences the churches’ decisions concerning their nature, mission, and minis-
trics. doctrines, worship and other responses to 4iod, except when such decisions
by the churches would violate the laws of mor:lity and property or infribge on
human rights.

3. Functional Interaction

Lutherans in the United States affirm the principle of functional interaction
between the government and réhigious bodies in arcas of mutual endeavor, so
that such interaction assists in the maintenance of good order, the protection and
extension of civil rights, the establishment of social justice and equality of oppor-
tunity, the promotion of the general welfarc, and the advancement of the dignity
(&2“ persons. This principle undcrscores the Lutheran view that God rules both
(%, civil and spisitual dimensions”of life, making it appropriate for the govern-
mant and the churches to relate crcatévtiy and responsibly to cach other. |

i 3



programs of the churches provide services

»

tothe public and 1o the governmenz. = . o '

e. The Churck's Responsible Cooperation with the Goversmens o
1) The church relates to the interests of the sate by offering intercesory )
prayers on its behalf. Christians are called o offer supplications and thaoksgiving

=7 g;gmupuhﬂy“fmkinpmdaﬁwham‘inhi;hpoﬁtiom"(l‘l"mhy i

2) The chusch relates 1o the interess of the sate by ing responsible
citizemhipmdgammi«.mchnmhhnammhm %

bers 1o be “subject to the governing authorities” (Romans\3:1) out of respect
for the civil power ordained by God. ) ’
. 3) The church relates to the interests of the state by holding i sccountable ro °
. the sovereign law of God, in order to provide judgment and guidance foe those
Mnmﬁ&mm&mmfmm&m&&mﬂ.
4)Tbechuxhnhm:o:heimdthembymtribmingm:hedvﬂ
mmwhkbmruiahﬁhnym&rmu&mwhkhmidah
wide participation, the church mw%mhﬁm:w
;nh:;kgddinm:inwhkh just solutions to vexing_political pmbietm\ e

)

5) The church relates to the intcrests of the suste by championing the human
and civil rights of all its citizens. Christians believe that under the state
exists for people, not people for the state. In addition, the chyrch may volunteer
its resources a5 2 channel for meeting the needs of saciety h cooperation
with government. ‘ : :

b. The Goverament's Responsibie Cooperation sith the Chusch

1) The state relates to the interests of the church by ensuring religious liberty
for all,

2} The state relstes to the interests of the church by kahdiing that hu-
man rights are not the creation of the state, -

3) The state relates to the interests of the church by maintsining an attitude
of “wholcsome neutrality™ toward church bodics in the context of the religious
pluralism of our culture,

4) The stste relstes to the interests of the church by providing incidental bene-
fits on a nonpreferentisf basis in recognition of the church's civil services which
are also of secular benefit to the community.

5} The state relatés o the interests of the church x‘mm funding on 2
nonpeeferential basis to church agencies engaged in performance of cducs-
tional of social services which are slso of secular benefit to the community,

= a
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C. PUBLIC POLICY RECOMMENDATIONS

The foregoing “Statement of Affirmation,” prepared by the Lutheran Council's
Consultation on the Nature of the Church and Its Relationship with Goverament,
speaks in broad terms about a Lutheran understanding of the appropriate rela-
gionship between church and government, under God, which has been described
in terms of “institutional scparation and @incticnal interaction.”

The consultation applied this understanding to 2 number of concrete issues
presently confronting Lutheran churches, their agencies and institutions in their
relationship with government. The following recommendations, which deal with
current issucs. illustrate ways our churches ¢an address future issues and should
be understood as relating to the “Statement of Afirmation.”

}. Religious Liberty

We affirm in principle the civil right of the free exergle of religion by 2 wide
varicty of groups in our pluralistic culture. We a _that. the constitu-
tional guarantees protecting religious beliefs are absolute. However, we recog:
nize that those guarantces governing religious practices'dre nut absolute, The
violation of human rights and the breaking of just laws. in the name of religion
are deplored by our churches.

Recommended:

That the Lutheran Council encourage the participating churches to
oppose any dttempt by government to curb religious liberty through crimi-
nal and‘or’ administrative measures focused at groups, except in cases
posing a grave and immediate threat to the public’'s health, safety, or

welfare,
¥ /
2. wa Processes ) :
Luthefan¥churches, together with other churches and voluntary organizations,
pcrcci:%é toward greater governmental intervention and regulation keading
to crosion of civil and religious liberties. , -
Recommended:

That the Luth::fn Council urge Congress to review the regulatory
processes, to ensure that they afford adequate notice and oppartunity to
the public to study ayd respond to proposed regulations and rulings.

3. integrated Auxiiaries

Prior to 1969 most religious organizations, including cBurches and their re-
fated agencics, were exempted from filing informational returns with the Internal
Revenue Scrvice, The Tax Reform Act of 1969, however, stipulated that alt or-
gknizations cxcmpt from taxation under Section 501 (2) of the Tax Code would
hinccforth have to file an annual informational Form 990 return—excepe churches,
thtir “integrated auxiliaries,” conventions and associations of churches, the exclu-
sively religious activitics of any religious order, and exempt organizations - with
gross receipts under $5,000 annually. The law involves the reporting of infor-
mation; no payment of taxes is involved.

The problem for the IRS since 1969 has been to define “integrated auxiliaries,”
since that term had no legal & *ning and no common definition among religious
groups. In February 1976 the IS issued proposed regulations which had the &t
effect of providing for all churches a single and extremely narrow definition of

~
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ondary o
mmgmmsm&mmmnn‘:ﬁmm'
secks to impose on the churches & iion of “religious” “church” which

Recommended: ,
e That the Lutheran Council encours the perticipating churches to
seek :hngewhshmﬂmquﬁethemhgmchmd:h:

urge selected sgencies and institutions to initiste a court text of the present
IRS definition of “integrated suxiliaries.” The intention of soch action
would be (2) to assure the churches’ sgencies and institutions thet the
church bodies continue to consider them an integral part of their mission;
(b) to assist Congress in schieving a better understanding of this issue;
and (c}) to achieve 2 court ruli moﬁngther?hiwofthem&y
of the churches’ minisery th their agencies ingitutions.

4. IRS and Private School Desagregation

A seligious organizstion, 2s other organizations otherwise entitled to 2 tax-
exempt status, cannot claim the exempt status and & the same time con-
. mmmwﬁqmmmw&«
mmd&mmhmmmu&hﬂdmmm

On Augus 22, 1978, the Internal Revenve Service issued a “Proposed Revenue
Procedure on Private Tax-Exempt Schools.” The I set forth guidelines
which would be used by the IRS to determine whether such schools are
mamiaﬁydixﬁnﬁmyhuﬁndwhedmﬂnya&mﬁﬁedmmmmpﬁm
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under Section 501 (c) (3) of the Internal Revenue Code. On December 5, 1978,
the IRS held héarings on the proposed revenue procedure. At that time, Lutheran
church bodies presented testimony opposing the proposed procedure. On February
9, 1979, the IRS revised its original propossl. The revised revenue procedure is 2
reasonable procetiure: for dealing with racial discrimination by private spimols.
It may have been unnccessary, but it Is not objectionable. _

Recommended:

That the Lutheran Council urge the participating chutches to support
~ the withholding or withdrawing of the taxexempt status of organizations
which, in fact, have a policy of practice of racial discrimination.

5. Umrnpiqy;mnf Insurance Tax

To understand the cusrent issues involving the churches’ exemption from
unemployment insurance coverage, the following poiats must be remembered:

First, the statutory exemption from coverage under the unemployment insur-
ance law is based on structure, ie, “church,” “convention or association of
churches” and “organization operated primartily for religious pusrpascs.” The
Department of La!x»t is trying to qualify this by reading into it a functional
test, narrowly tied to worship.

Sezond, climination of the exemption would seem to have only 2 negligible
impact on frec exercise of religion. The direct cffect would be paying a tax.
There would be an indirect cffect of possibly paying 2 higher tax (depending on
experience rating) based upon discharging employees for what the organization
might regard to be misconduct on reiigious grounds but which the government
would decide was not such misconduct.

Both religion clauses of the First Amendment are viclated when the govern-
ment establishes an exemption i}a%mﬂum and then applies it on the basis
of the government's pesception of whtfher an activity is or is not religious of
sufficiently religious.

Recogmended: .

That the Lutheran Council, while not necessarily opposing legislagion
which would climinate the churches' exemption from unemployment in-
surance coverage, enxourage the participating ~hurches to oppusc efforts
by regulatory agencies of government to include the churches in unemploy-
ment insurance programs by definitions that appear to be contradictory to
existing legislation.

6. Public Funding and Regulation of Church-Related Education

and Social Services ' .

Fducation and social services are the tasks of socictynas a whole. These arc
public services, When churches contribute to the fulfilimént of these public ser-
vices, they may accept a measure of public support and a concomitant d:g?: of
monitosing by government on behalf of the public. Thar is, government! may
provide assistance on 2 nunpreferential basis in recognition of the public ser-
vices and benefits provided by church-related educational institutions and by*
social service agencics and institutions of the churches. In relation to these public
services, goverament regulation of church-related institutions and agencies is not
per s objectionable.
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‘ institutions
sad social service agencies oc institutions viglstes due process, exceeds ¢
statutory suthority or infringes on First Amendment guarsaeecs; '

e Thxt the Lutheran Council the paticipeting churches to join, -
mm&,mmmﬁmmmhmm‘
unressomable regulations. when there is 2 bons fide conmitutional

. jon & staké should the ree Excreise Clanse be invoked as the basis

objection to regulstion; ' o

assessment of al] coastitutional means of government support for 2 variety
ﬁmg&dmmmnmmwmmm« ’
church-relsted. -

7. Specialisad Miniutries of Clargy »

Church and government are presently interacting in {wo sets of
inwciv}ingghe specialized ministries &‘g&hmh&%&c has to do with
specizlization in i counselin, other with chaplsincics in special-
izdkaeh:tlifag? ﬁm&m&mmmm.mmm
on congregations through congregations. _

mmxdhmmmmmemﬁn«
tiod in pastoral cqunseling is where governmental units scek to licegse or other-
wise regulate such ministries. The normal counscling dimension in the work
of parish pastors is not a part of the issue. ,

The points of interaction between church and state with to chapisincies
in specialized settings have to do with the right of churchés 1o have adequate
access in order to serve persons in such settings, the right of individuals ip those
settings 10 have access to the ministrics of the charches, and the best way to com-
bine these two rights of access. o wnd

- Attention is drawn to the rtatempent defining pastors! counseling suggests
ing standards for certification and accountability approved by the Lutheran Coun-
cil’s Divisidn of Theologica} Studies and Department of Specialized Pastoral Care -
and Clinical«Education and by the council itself. Additionally, two studics are
currently underway in the DTS in consultation with the DSPCCE: one oo state
ﬁ“‘““f{é: of pastoral counselurs and the second on institutionsl chsplaincics.

Recommended:

e That the Lutheran Council encoursge the participating churches o
establish standards of approval and accountability for professional pastoral
counsclors and urge the states to recognize the status of such, pastosal
counselors; '

® That the Lutheran Council urge the participating chusches to main-
tain their right of access to restricted enviroaments (e.g., prisons, i
and the military) in order to serve people in those environments, assrt
the right of people in such environments to accdss to the ministry of the
church, and asscrt that these two rights of access are best served when
qualified pessons are integrated into the total function of that environment.

|




8. Regulation of Lobbying Activity .
Advocacy on behalf of justice is an integral part of our churches’ mission. The
“substantiality™ test as applied to lobbying activity requires that “no substantial
part” of the income or activities of any tax-cxempt organization may be directed
toward “carrying on propaganda, or otherwise attempting to influence legislation”
¢Section 501 (c) (3) of the Internal Revenue Cadegr Such a2 test unfairly penai-
izes, through the threat of loss of tax exemption, thos churches which regard
public advocacy as part of their mission. Moreover, the effect of this test is to give
preferred status, in violation of the Establishment Clause of the First Amend-
ment, to those churches which do not participate actively in the debate on public
policy.
'Recommended: )
Thae the Lutheran Council urge the participating churches to resist in
principle the “substantiality test” as applied to lobbying activity by the
« churches. : ™

Regulation of lubbying activity may jeopardize they constitutional rights of
freedom of specch and freedom to petition the government for redress of gricvances
which. in turn, is contrary to the interest of open government and the public’s
right to be informed on issues. It is the responsibility of those who sponsor legis-
lation that may scriously jeopardize those rights guaranteed wpder the First
Amendment to certafy that there is a2 compelling need for government intervention
and regulation. ' .

Lobhy disclosure legistation which has been propased extends its scope beyond
those organizations ehgaged in major and continuing lobbying activity, Itfwouid,
in fact, lay heavy burdens upon small, nonprofit organizations and thus Timit
many of the scn;ces they render in scarch of peace, justice, and human righ:s.‘

Recommended: . Gg
That the Luthcran Council publicize the arguments it has set forth as
. ‘testimony on March 14, 1979, before the Hduse Subcommittes on Adminis:
trative Law and Govesamental Relations, Committee on the Judiciary,
stating opposition in principle to many of the components of far-reaching
lubby disclosure legislateon. )

Lobby disclosure legistation which includes provisions requiring the reporting
of grass-roots lobbying and the disclosure of thé names of contributors will sub-
stantially restrict the free exercise of religion. Such lcgislation may well result:
in intimidation of the churches in carrying out their mission because of the
massive record keeping that it would require. Disclosure of names poscs a poten-
tial theeat to those who might be inclined to address specific issues through
contribiations to the churches. Such legislation could also lead to excessive entan-
glement of government in the work of the churches.

Recommended: ‘

That the Lutheran Council urge the participating churches to oppese
any fobhy disclosure legislation which would substantially restrict the frec
excrcise of religion. -

The method for cnforcing any lobby disclosure requirements is an impor-
tant issue. Criminal sanctions arc inappropriate in that they lead to intimidation
of those who would be inclined to address govegnment and thus will have 2
chilling effect vn free speech and the right to petition the government, '

} N




implement disclosure. . ‘

While aware of legitimste intorest in curbing past sbuses, we federal

kgimzimmmhﬁmwhkhmﬂmpumuﬁmchmm&

nity in an effort to reach and expose the activities of a2 very small number of

fraudulent ope-ators who solicit moocy from the general publi '

There is no compelling need for legislation requiring charitable solicitation
:“:ﬁshom

" disclosure, given cxisting laws. Brosd and inclusi 1on in this area would

likely lead 1o an expansion of buresucracy and could create serious constitutional
difficulties,
‘Recommended: .

That the Lutheran Counxil urge the participating churches to oppose any
legisiation relating to fund-raising disclosure which leads to an unwarranted
expansion of government buresucracy without 2 justifying and compeiling
need, an unwarranted and excessive entanglement by government .jn the
affairs of the church, or an uncoastitutional involvement by the government
in defining the church, its mission, ministry, or membership.

10. Yex Exemptions and Deductions . :

Religious organizagions receive 3 number of tax exemptions and deductions
m&rmmém\mﬁm.mmmxm ions and de-
ductions presently enjoyed is® indispensabla\tp the free exercise of religion. Lu-
therans in the USA must never be willing to subordinate their right to such free
excrcise of religion in exchange foe, or as a condition of, the continuation of all
benefits of exemptions and deductions cusrently in, effect.

Recommended: ‘ '

e That the Lutheran Council lend its support to coordinated effogts to
_ensure the continuance of all proper tax exemptions and deductions for all
organizations in the voluntary sector, including religious crganizations, as
long as acceptance of these exemptions and deductions does not jeopardize
constitutionally protected religious rights and freedoms;

¢ That the Lutheran Council urge repudiation of the concept that exemp-

tions and deductions for organizatioas in the voluntary sector sre-tax

expenditures.

i1, Enhancing the Importance of Charitable Contributions

Studies have shown that changes in tax forms to simplify filing have had an
adverse effect upon charitable giving. To reverse this trend, legislation has been
introduced 1q make the charitable deduction available to all taxpayers, whether
they clect the standard deduction or itemize their deductions,

.

*
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Allowing 2 separate charitable deduction for all taxpayers whether or not they
itemize their other deductions would (a) represent an important incentive ‘to
personal giving to voluntary human services, (b) recognize the unique nature of
the charitable deduction in contrast with other currently itemized deductions,

{c) demxxratize t
dle and low-middl
creased use of thi
mental requirements

Under anuther propo

charitable deduction’s base by extending its use to most mid-
income taxpayers, (d) reverse the current trend toward de-
ction, and (¢) avoid the regulatory and related govern-
iated with direct forms of federal assistance!

such a charitable dedaction for all taxpayers would be

allowed only if the charitable contributions execed a certain amount or percentage
of incomé (the “floor™). Establishing a “Roor” would negate the positive effects of
a proposaf which permits ail taxpayers to deduct gifts to charity on their individual
come Ax returns. ¢

:

3
Recommended:

e That the Lutheran Council continue, to support legislation that would
affow alf taxpayers to take a deduction® for their charitable gifts, whether
of nat they itemize their other deductions; \

e That the Lutheran Codncil inform its participating church bodics and
the Congress of the justification and need for such a deduction;

e That the Lutheran Council continue to oppose any ncw limitations,
such as a “floor,” on the use of the charitable deduction.

D. IMPLEMENTATION OF CONSULTATION GOALS

For implenwentation of the goals of the consultation on church-state issucs, the
following actions were taken by the annual meeting of the Lutheran Council in

May 1979

B

e Adopted the above report of the consultation as 2 policy statement for
the gurdance of the work of the council] ‘

e Authonized the general secretary of the Lutheran Council to have the
report . the recommendations as adopted printed and distributed to
the church bodies participating in the consultation;

e Authorized the general secretary of the Lutheran Council or his sepre-
sentative to present testimony thereon before committees of the Congress,
legislative bodies, and 2gencies of government as opportupity arises, the
precise testimany in cach instance being subject to approval by the presi-
dents of the participating church bodies or theis appaintecs;

e Requested ¥ presidents of the four participating church bodics to nomi-
nate persons for clection by the council to constitute 2 continuing consuita-
tive committee of scven, responsible for studying church-state issues, this
committee to meet at leasg jwice a year with the staff of the council’s Office
for Governmental Affairs;

e Authorized the appointinent by the general secretasy of the Lutheran -
Council, in consultat; n with thé executive director of the Offics for Govern-,
mental Affairs, of a commitiee of legal consultants, including lawyers
drawn from the four participating church’ bodies, to meet on call of the gen-
cral secretary for deliberation of legal aspects of church-state issues;

o Authorized the Office for Governmental Affairs in cooperation with the
Division of Theological Studics and the Division of Mission and Ministry
to holé a follaw-up consultation with representatives of &ther church bodies
and others interested in matters considered by the consultation; |

e Refesred the report and recommendations of the consuluation as adopted
by the council to the participating badics for their endorsement in substance.

-
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Statement of (hsries V. Bargstiem
T Lutheraa Counesl fn the UBA
T cha Neune Committas oo Covermmsant Operstions
Sebcoumittos eu Lagisistion end Wetiemal Security

B on the Issue of Propesed Amsddwents te the

Office of Management and Buiget Circular A-122
Nareh ., i983

- N mame {g Charles ¥. Bargatrom. I serve s Exscutive Director of the
Office for Governmsntel Affafrs, the Lutherom Counct! fa the U.S.A. Os Dedalf
of the Council, I express appreciatios to the Chafrmes and to mesbers of the
Subcommittee for comductimg the hearing on March 1, 1M3, and for providing
the opportumity for the lutheree Councii amé fts comstituent Dedfes represeated
¥ our office. I sm spesking on bahalf eof three church bodSes of the lutheran
Cousctls -

The Amerfican Lutheram Church, hasdquartered ia Minneapolis,
Kinnesots, composed of &,%00 congregaticons Maving approxsi-
- sately 2.4 millifsn U.5. mambers;

The Lutherss Church in Americs, hesdquartered f= New York,

New York, compossd of 5,800 congregations haviag approxi-
sately 2.9 siilion mambare {2 the U.5.; and j

The Assocfation of Fvangelicsl Lutharan Ohxrches, head-
quartered fo Sc. Loufs, Missourt, cowposed of 270 congre-
gations haviag spproximstely 110,000 U.5. members. .

. ¥e share o tha cpposition exprussed by memters of yowr coumittes, cther
wabers of Congress, and the long Iist Of witnesses vho appeared om March I, Ny
stetenent will de very driaf, sioce the lutheram Coumcfl ¢n the USA {3 s mesber
of the Independent Sector. The presideat of the Independent Sector, Nr. Erias
O‘Connell, appesred as & witness ¢t the March i haarfug of your Subcommittes;
{n bis written report he specffically has ladeled the ONR Circular A-122 sxend-
meats as “unnecessary, utvorkabls, amd wmcomstitutfomai.® We comcur.

In 1§79, the Lathersn Counci! couvensd & comsulgation on church sad govern—
mant, sod fn May of chat year sdopted a ststemsnt comcemning the churches®
ninfstry cf advocacy. A copy of that statement iz attachad. It presents s
very clear theological basis for church-government fnteraction ané for adwocacy.
I ask that you note p.:::?axuxy the saphasis on the need for soch Smteraction
for the common good of all, for the allcristion of povercty, sad the covatfnuved
strengthenfng of socil! fustfice. I Quote the following from that 1379 stetement
as difectly related to our oppositions to OMB Clrcular A-123:

“That the Lucheran Council urge the partfciparfmg churches .
to object when governmental regulacion of churcherelated
sducatfonal institutfons and social o§rvice agencies violates

due process, excesds statutory asthority or infriages on

First Amendment guaranteas;

"That the Lutheran Coumcil encourage the participating
churches to foin, vheo hoasible, with othar members of
the voluntary sector s ohjectiag to umrsascnadle

ragulations;

“That in order to maximize the access of citiseas in

our pluralistic soctety to education and socfal services
Ifrom agencies and fnscitutions of their choics the Lutheran
Council sacourage the further exploration snd aslesement
of ali conmtitutfonsl means of government sugport for &
variety of social and educational services :: all levels,
wvhether public, private, ov church-reiated.

We oppose the OXB amendments to Clrcular A-122 sod we will opposs any
reviged editions. There is no need for {t and it fs & sockery fo the face of
the administration's call upon the voluntary sector for halp io setviag people.
Surely it 18 clesr that po great aisuse of governmsnt fusds has occucred. Tha
nouprofit voluntary sector’s record Sa one of dedication.
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-

We belfieve that the religious commmity is fn a unique positfon to provids
sssistance -~bdoth privately and govermmeatally fumded—to those in the society
who are (g the greatest need, doth at bome and adroad. We are committed,
becsuse of our raligfous and moral belfefs, to serve all of Cod's pecple and
to be the servant of no specfal Iaterest groups. We adwocste fustice cn behalf
of those vho are poverless sad in nesad--oot curselves.

The (mplementetion of the proposed amendments would hamper cur agencies
severely {n our ministries, and we urge that tha proposed amsandments de with-
dravn. .

Rev. Charles V. Bargstrom
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Scatement of Cherles V. Rergstrom .
lutherac Council {a che USA
Te the Bouss Committee o the Judicisry's
Subcommittee on Constituticnal and Civil Rights
oa ths issue of Proposed Amendmsats to the
Office of Manajwmsue and Budget. Circular A~122

March $, 1983
*

W uame {s (harles V. Bergstroe. T ssrve as Exscutive Director of the
Office for Covernmental Affafrs, che Lutheran Council in the U.S.A. On bahalf
of the Council, I exprass appreciation te the Chairman and to wmembers of the
Subcommittee for codducting this hearing, sné for providing the epportuniey for
the lutheran Cowncil and {ts constfruent bodies represented by our office. I
sa speaking on bebaif of thres church bodies of the lutheran Coumcil:

. The American Lutheras Thurch, hsadqusrtered $n Mianeapolfe,
Kinnesots, composed of 4,900 congregations having approxf{-
mately 2.4 atlilfon 5. masbars;

. The Lutheras Church fa Americs, bc&dqmrnn‘é fn New York,
Kew York, composed of 5,800 regations having approxi-
mately 2.9 mfllfon members o the U.S.; and -

The Assocfetion of Evangelfcal Iutheras Churches, head-
Quartered in St. louts, Missouri, composed of 270 congrega-
Tfons haviag spproximately 1i2,000 U.S. members. &

N statemmnt will be very brief, sfnce the Luthersn Council fo the USA {s &
mepber of the Independent Sector. The pregfdest of the Independeut Sector, Hr.
Brian O'Cosnell, fn Ms writcen report specifically has isdeled tha OMB Circular
A-122 amevdments as “wanacessary, unworkable, aod uaconstitutfonal.” We coocur.

in 1979, the Lutheras Councii coovened a& consultatfon os church and sovarn-

aent, and {n May of that year sdopled a ststament concerning the churches'
ainistry of advocacy. A copy of that statsment is sztached. It prasents &

" very clesr theclogical Dssis for church~government intErRwgion snd for advocacy.

. I ssk that you note particularly the smphasiz on the need for such {ntersction

for the commoun good of sil, for che allevistion of poverty, and the continuved
strengthaning of socisi justfce. I quote the following fros thet 1979 statement
as directiy relsted to our oppasitiocns to OMB Circujer A-122:

"Mat the Luthersn Council urge the participating churches
to obfect whan governmeatal regulstion of church-related
educat{onal {nscituticns and mocial service sgencies viclates
due process, exceeds statutory suthority or infringes oo
First Amsendwent gusrantess:

“That the Lutheran Cowncil sncourage the participating
chiurches to foin, vhen possi{dle, with other mcmbers of
the voluntary sector ian objecting to wrcasonable
ragulations;

“That {7 order to maximize the access of citizens in
our pluralistic socfety to education and social asrvicas
from agencies and institutions of their chof{ce the Lutheran
Council encoursge the furtder sxplioration and assassaeat
of all comnstitutfonal mesns of ,government support for a
variety of social and educational services at all lavels,
. vhether public, private, or church-reisced.”
¥e oppose the OMS amendments to Circular A= we will oppose say
revized editions. There is no need for £¢ and s & mockery in the fact of
the administration’s cedl upon the woluntary sector for help fn ssrving puaspie.
Surely it ts clesr that fio great misuse of government funds has occurred. The
nonprofit voluntery sector’s racord {s one of dedicatfon.

We delfeve that the religfous community {s in = unique position to pruvide
assistance—both privately and goverumntally funded--to those fn the soclaty e
viio sre fc the grestest nsed, both st home and sbroad. We are commftted,

Decause of our religfous and moral beliefs, to serve &ll of God's peopie and
to De the servant of no specfal interest srowps.  We advocate juatice on bDehaif
of those who are poweriess and 10 nesd-—not ourselves.

Q The iwplementacion of the proposed amendmct: would fasper our sgencies

EMC::;“X, in our ministries, and we urge that k}g’wﬁ amandmsats be with- "
A
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Statempnt of Charles V. dergstrow
Lutheran Council in che USA

before the

Subcommittee on Separation of Fowers
Commirtee on the Judiciary
U.S. Senste

an
S 1405

May 23, 198¢

My name {s Charles )’ Eergstrom. I serve es Executive Direcror of tha
Office for Covernmentel “Affairs, the Lutheras Council in the U.5.A. On behalf
of the Council, I express apprecietion Co tha Ssnate Subcommittee on Sangratfon :
of Powers of the Judiciery Committes for the opportumity to testity in oppasition -
to S. 1405, the “Feders! Xeuzrslicty Act of 1982." I request my pricted testimony S
end spoken commeats be made a part of the permsnsant record cf these haarings. I am
speaking on um}; of three church bodies gehich parcictpate in the Luthersn-Coutcil:

A
The aipdticin Lutheran Qhurch, h‘{dq rtered in Minnespolis.
Ninassots, composed of §,900 congregations having appruxi-
mately 2.4 millfon Unfted Stetcs mambers;

The Lutheran Church in America. headquartered in New York.
New York, composed of 5.800 congregations having arproxi- -
mately 2.9 millfon members in the United States: and

The Azsociscfon of Evangelical Lutheran Churches, head-
quartersd in St. Louis, Missouri, compoasd of 270 congre-
getions having approximstely 110,000 Unf{ied States members.

There has been & racent history of increased government regulition and propoxed
legislation that sffects the minfsrry of religfous organizatfona snd the work of much
of the voluntary sector of our natfion. Some of this seems to fndicsce & governmentsl
distrust of the voluntary sector. While this =mistrust is not peculiar to this admin~
ixtration. it is harder fo understand in the curreat context. given the Preafdent’s
theoretfcal reifance on the privete and voluntary sector te provide needed servicas.
In & time whan the government is asking more from church and other service organizs-
tions there should not be any actual or implied hsrsisment of these groups. Hany of
these organizstions are working diligently to help the incresssd number of pear. the
hungfy, and rhose needing speciel azssistance. We fael thar § 1405 would rosult in
unwarranted government interventfon inte the activities of churches and other volun-
tary groups.

Individual and collective voices have exprassed concern about govergment artions
affect ing advocacy efforts of non-profii groups. This was one of the church/stuce
issues studied in 1979, when the Lutheran Council in the USA convened & confersice to
deal with recent fnstances of governmentsl encroachment on the righte 2f the chirches.
A very brosd and tnclusive interfatth conference in Februbry 1981. entftled "Covern-
ment Intervention in Religious Affairs.” slsc addressed this issue, and s folliw-up
Rathering {s planned for September of this yesr. § 1405 can only increase that well
tustified reaction.

An increatfhgly complex society has produced growing {nterdependance and in-
teract fon smONgE RTOUpS, PETEOAS. and rasources in the governmentel. gconorfc, and
veluntary sectdts. The gowvernment's responsibiifties to saintain equity and order
&cd to provide services essential to the comuon good have led churches, the volun-
tery sector. and the state into greater costact asd, at times, into tensfon, 2s
they pursue thefr often complementary sctivities. As governmantal bodier seek to
perform their roles and chariteble groups seek to fulfill their missions, each needs
to be auare of the othar's purposus. principles, sad uthads.('m their erdeavors,
all have the task of formlating end Alertfying their positions.

This Learing is representsative such essentisl communicetion efforts-—efforts
which would be undermined by the pefiding legisletion. fhe Luatheran churchec I re-
present rucognize thar goO t has a right to ensurae that funds granted to volun-
tary orgsniragions arc,Gsed for the purposss imtended, Thet (s a legitimate govern-
mental conce??"mf‘ffh- church hae s understemdable comcern that the governmnt not
define the ministry of the churck, restrict “f legitimete, society-serving zctivities
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or hinder f{rs communication with government. S 1405 clearly would do exactly that,
while not adding st{gnificantly to the government’s interest.

I wish to say early in this testimony that the Lutheran churches I represent are
nut At ali conw{nced that there {s any videspread misuge of government funds by those
charitable organitations receiving feders! funds. The House Subcomaittee on Legisla-
tion and National Security of the Covernm#nt Operations Commitlee conducted hearfings
o OMB Circular A-122 in March of 1983, That circular also sought to restricr advocacy
ministries of charitable organizations. Testimony of msny voluntary Rroups refuted the
need for more stringent regulations to restrict theae fine organizations. The testi-
mony of the Solicitor Jenesral backed thefr claims, noting that there is no evidence for
suspicion about federal funds being used wrongly--hence no compelling soverament in-
terest to jusrify the burdensome spproach outlined &n § 1405,

If any organfzations sre violating current lsw, they should be prosecuted. It is
reither fair nor sensfble o pass new legislarifon for everyone when currept accounting
requifements and practices could be clariffed to meet the government’'s concerns—-{f that
is shown to be necessary. Much of the lsngusge of 5 1405 crestes a chilling effect for
these groups seeking to serve special needs.

ARong the many provisions which we consider overly hroad and {il-defined are
the tallowing:

Prohibitions Section 3, {a)} (1} "No Government funds may oe disburced to anv
recipient organizatian which engages fn political advocacy or which is an affiliate
of any organfzation which engages {n political advocacy;”

Dzfinsitions Secttan 3. (b} (3} (C) {"P.iitical Advocacy”as used herein includes-|
“attempting to affect the opinions of the general public, or any segmert therecof, with
respect to governmenii]l decistons;”

Enforcenent Section & (1) "Any {ntentional misrepresentation with respect to
the certiffcation or disclosure requirements shall constftute z felony, punishsble by
3 fine up to S10DGQ0 pet offense, andfor a Prison term nol lo exCeed [Wo YOOTs per

offense. ”

The term affiliate is terribly inclustve, lLutheran churches, for instance, have a
range of atfiliated organirations, which are feparate in structurc and Rovernance, but
which carry out the miasion of the church. Some would fall under the éefingtion
found fr S 1405. A nursing home for the elderly, & social service agency praviding
ass{stance for refugees. educational programs to assi{st developmentally disabled
children and their parents--x11 might be afff{lfated with the Luther:n churches I
represent, and all might receive federal funds earmarked to carry out those society-
enhancing purposes. We engage fn these supporting activities because gocial service
£ part of the church's missfon—and in these instances, through graants of fedaral
monies, we interact with and assist the government in carrying out activities it
establishes tuo enhance the common guod. These affiliates are extremely careful that
the funds channeled through them sre used for the purposes intended--and not for

other church-related purposes.

But advocacy in aluo part of the church’s mtssfon. (I will say more about this
later tn this testtmony.) The bill before us would mesn that parent churches afftli-
fated with socizl service sgencies would not be &ble to eagage in sdvocacy with their
own resoutrces without putting their #fff{ltares in Jecpardy of losing federal funds~-
G worse! This bill would restrict the church’s ministry on behalf of persons in
need. It would even restrict any contacts made (o preserve the Lfntegrity of the
church over/against governmenta! encroachment. For example, {f Congress were con-
sidering a bill revoking the basic tax exeaprfon of churches, the churches could not
protest that action to their representatives without endangering Che status of their
refugee resettlement activities-even though the two issues have nothing to do wirh
exch other' in effmct, the bill would attemot fo prascribe what the church should or
should not be dofng~--a fob thst government {s§ neither competent nor constitut fonally
authorized to do.

Other brosdly defined terms cause us difficfley. “An act of politfcal advocacy'

®might mean something quite different to the government than it does to the church or
other groups. Churches would be unable to state their interest in governmental polt-
cies designed to a'leviate {nternatfonal lunger (o their own members using their own
money wifhout placing their centers for the retsrded {n jeopardy of losing their

federal grants.

In addition. che “criminal penaltiex” fn § 1409 are a harsh and unnecesxary re-
sponse to & problem which has not been proven to be widcipread; they would have a
chilling affect of the legitimete activities of charitable agencies and churches and
on the usefal tnferxction between the voluntsry and public sector. For the govern-
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ment’s own good, the non-profit sector should rather be encoursged to cnmmunicate
with the governsent. | Quote Rep. Frank Horton (R-NY), ranking minority member of
the House Government Operations Committes,who asserted the need for such communics~-
tion: "These pesple provide ideas; they help us evaluate thoughts of ocur own; they
a4id in drafting documents so that those statements are technically correct and have
as fewmforesecen consequences a8 possible; and they Rive us an impression of how dif-
ferent groups in society will view ocur work.” Such information would be discouraged
by this biil. The flow of information would be throttled; the fear of crimipal pen-
alttes or of losing federsl funds would divide Chose who nsed to work together for
thi common good. To cite just one example, there would be less non-profit fnvolve-
ment in legislative scssions—-and committee hearings such as this. Much service for
the poor, refugees, and minorities would be «curtailed. and fer no reasont

S

The bill {s entitled "The Neutrality Act of 188 ", That raises the Question.
neutral imwhat way? The bill meems to indicate fundamental iack of neutrality. WHWe

Itke to share with vou the basis for our understanding of our working relationship
with government. The 197N\ Lutheran Council consultatfon stated: The distinctive
aisslon of the church inclu the proclamation of God's Word im worship. im public
preaching, In teaching, fn adafpistration of the sacramencs, in evangelisms, in od~
nemt{onsl minietries, in socisl service ministries, and {n being advocates of justice
for participants fn the social ordar. Note the ministry of advocacy! Luthsran churches
have the suthority and prerogative to enter into reistionships. associations. and
organfzacions with cne another: with overseas Lutheran churches and bodies; with

other Christian fellowships or other rel{gious groups on regional, national. and in-
ternational levels; and with voluntary or governmantal sgencias where such fnler-
actfon is helpful and firting to their respective purposes. in this "functionsl
{ntersction,’ the governmant may conclude that efforts and programs of the churches
provide services of broad socisl benefit. 1In such.{nstances and within the limits of
the law, the government say offer and the churchas may accept various forms of assist-
ance to fsrnish the services. But functional interaction aiso facludes the role of
the churches in informing governmental suthorities about church interests, and ad-
vocating for and speaking publicly en issues related to social Justice and human
rights. From the Luthesgn perspective, the church has rhe rask of addressing God's
Word to {ts own activi::Si and to Sovernment. The United Stxtes Consitution guaran-
tees the'right of the churches to communicate concerns to the public and to the govern-
ment. S 1405 would go far beyond a healthy interactien between church and state; it
would restrict the free exercise of our religien. -

1 strongly urge the committee to consider the serious problems invelved in such
legisistton as S 1405. Present laws fully govern the use of Cedersl funds by 501 (c2(3)
organizationa. These religious and secular non-profit organizations serve this nation
welll Brian O'Connell, President of Independent Sector, which Tepresents approximately
500 voluntary groups, has said: “One of the unique sspects of American Society {s {ts
abili:zy to blend public and nen-profit resocurces to develop sound publfc policies and
services. This often means that the less costly, sore effective. and responsive ser-
vices are provided. As we work together to meat Aserica's neads and aspirations, it
will be essential to protect and preserve the sppropriate independenca of voluntavy
assoct{atfons. Part of thar {ndependence is expressed fn needed and legitimate ad-
vocacy, an cxsential aspect of the service of many public serving non~profit fnets-
rutions."”

Certainly,legislation should 0ncedr&ge and support voluntary groups. By no
stretch of logic does S 1405 do that. Shelve it permanently!
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COALITION ON INTERNAL REVENUE DEFINITIONS
OF RELIGIOUS BODIES

May 25, 1984

Mr. John Chapoton
Ass{stant §ecretary for Tax Policy
Deparcment vof the Tressury

3112 Mxin Treasury
15th and Pepnsyivaniz Ave. N.W.
Washington 4 D.C. 20220

Dear Mr. Chapoton:

. On December 19, 1983, we sent you & letter in response to
your letter to us concerning the Treas interpretation
supporting the integrated auxiliary regulations under IRC
§6033 as finalized.

Previously, we had submitted to you a proposal to amend the
regulations in a way that can be supported b{ mary members
of the religfous comumunity. Our most recant letter to you
described some areas in which we feel the Treasury
interpretation {s based upon incorrect f{nformstion.

As you are aware, we have been working with the President's
Task Force Regulatory Relief with respect to the
integrated auxiliary megulstions.

We would respectfully request the opportuntity to meet with
you in your office £{n Washingron, D.C. for the purpose of
discussing the srexs we pointed ocut in our letter and our
proposal to amend the integrated suxilisgry regulations.

Please let me know by calling me at (212) 870-2483 or at
(516) 293-2519 the date or dates that we might meet with

you.

IS

Very truly yours,
[original signed by Dean Kelley]
Dean M. Kelley

cc: All Coalition Members
Mr. C. Boyden Gray

ERIC

Aruitoxt provided by Eic:
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Senator Harch. Thank you, Reverend Bergstrom. I really have
enjoyed your testimony, and appreciate the courage that you have
exemplified in coming here and giving your particular point of
view.

Do you feel the Internal Revenue Service, in preparing its recom-
mendations, makes a faith effort to safeguard the free exer-
cise rights of churches? '

Reverend BercstrROM. I think sometimes they do not really think
about that. In the 1979 case of private schools and desegration they
learned belatedly about how religious schools differ from one an- -
other when they were issued a regulation that meant that a Yid-
dish school in Miami, FL, had to have the same number of blacks
as the public schools had. It just could have been helped a great
deal if they had conversations with religious people, not that we
have to have our way, but we could have been very helpful in that
kind of a decision. I think very often it is a matter of going ahead
and issuing a regulation without the kiad of consultation they
could have that would be helpful to them.

Senator Hatch.: Do you feel that the tax exemption of a church—
that any particular church receives, or all churches receive, consti-
tute a form of Federal assistance and, if so, is this in your opinion,
a violation of the establishment clause of the first amendment?

Reverend Bekcstrom. No; I do not think it does. I may be reas-
sured to hear that the two attorneys have answered that already.
But I think it is a decision that the exemption is to be given.

I have said many times, Senator, that churches who receive that,
that should be part of their community. I say about congregations
and municipal government. I think our national churches should
therefore be willing to serve and participate in things so that it is
not a gift, it is not something that they receive because they are
better, simply as a recognition by the Government that religion is
to be faced on the basis of those two amendments.

Senator HatcH. Your religion has certainly been around a long
time, going back to the early days of the Reformation. Martin
Luther, of course, himself, underwent a great deal of persecution,
as a leader in one of the socalled mainstream religions/ Do you
sense any persecution or discrimination against your church, or
?ny of? its members, in any significant way and, if so, describe that
or us?

Reverend BErGsTRoM. No; I do not. I think that the case I re-
ferred to are cases involving actions by specific departments of the
Government. [ have indicated problems with the IRS and OMB, in
which their actions have hindered the ministry of the church. But 1
do not feel that it was aimed in the direction of persecution.

But I do think there has been an exaggeration by Government of
the voluntary sector taking advantage of Government money and
freedom. Very, very little evidence has shown that their charges
are true, and I think there has been an overzealous movement on
the part of some Government officials to restrict churches, particu-
laraly those who may use Government money for their activities.

Senator HatcH. Do you sense any significant discrimination
against, or persecution of any other churches involved with the
Government, and if so, explain the nature of the persecution, and
the churches involved, if you can?

.
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Reverend BErGsTROM. | do not know of the details. You have lis-
tened to some people already this morning. There are certainly
some questions raised. .

We signed on as friends of the court in the Worldwide Church of
God case, that was referred to in California not because we sup-
ported their theology, but to say that we did not feel that the State
had the right to seize the assets of a church. Some church groups

(4]

sign on briefs, in other cases, because they interpret the facts dif- *

ferently than'the Government. You have to balance the right of
the church to define its ministry, then the Government. You have
to balance the right of the church to define its ministry, rights of
students in private or public school, and the rights of a minority
people in many of these cases. So I do not know the details of those
cases. There certainly may well be miscarriages of justice, and seri-
ous cases of governmental encroachment. Each case must be fully
reviewed.

Senator g:s'mn. Do you have any problems with, except in very
clear<cut ¢ . ministers going to jail, such as we haVe been hear-
ing about, not only here, but reading in the newspapers, and so
forth?

Reverend BerGsTROM. Ministers are like everybody else. If the
break laws, and some of them end up in jails because they breai
laws, each”case is separate. We are no different from anyone else.
We should be treated the same as everybody else under the law.

But if there is persecution of a particular branch of the church
or individual, then obviously it would be wrong. Religious people do
just as many bad things as the nonreligious.

Senator HatcH. I am afraid that may be somewhat true.

Reverend BErGSTROM. It is the forgiveness that helps us.

Senator Hartch. Well, thank you very much, Reveregd Berg-

strom. Your comments have been very helpful, and we appreciate
it.

Reverend BErRGsTROM. Thank you.

Senator Harch. Our cdurt reporter has really been working hard
now for 2 solid hours-—excuse me, about an hour and a half.

Would you like to take a short break?

I wonder if we could just take a break for about 5 minutes, and

we will ask our next witness then to come to the table, Rev. Sun

Myung Moon. We will just take a 5-minute break.

{Short recess.]

Senator HatcH. We will now ask our next witness to come to the
table, Rev. Sun Myung Moah, who is the founder of the worldwide
movement—if we could have order, formerly known as the Holy
Spirit Association for the Unification of Christianity and, popularly
called the Unification Church.

Reverend Moon is a Korean who came to America in the early
1970's to spread the word of his church in this country. He has a
large following of church members throughout the world, and I just
want to say that we are pleased and honored that he has accepted
our invitation to appear before the subcommittee at this important
oversight hearing.

I might mention that Reverend Moon very seldom makes public
appearances. He has in recent months been involved in a lawsuit
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brought against him by the U.S. Government, which involves some
intriguing issues, going to the very heart of religious freedom.

I might add, that as cjirman of the Subcommittee on the Con-
stitution, I personally yzed his case very carefully, and felt so
strongly about what I believe were violations of Reverend Moon’s
constitutional rights, in the manner in which his trial was conduct-
ed, that I filed my own amicus curiae brief with our Supreme
Court, urging the Court to accept his case on appeal.

Unfortunately, the Supreme Court did not accept his case, and I
believe made a mistake in not doing so. Whether or not you agree
with Reverend Moon’s views, that is not the issue. Whether or not
you like Reverend Moon is not the issue.

What we are concerned about here should be a concern of every

. American citizen, and that is whether or not his, and in a sense,

every American citizen’s constitutional rights were violated.

We are most interested in hearing Reverend Moon’s views on the
overall perception he has of religious freedom in this country, and
to the extent he feels it necessary to refer to his own recent case in
that regard, if he wants to do so, he is free, of course, to do so.

Reverend Moon wil! be speaking to us through a translator, Col.
Bo Hi Pak, and so, Reverend Moon, we are happy to invite you to
come to the witness chair with Colonel Pak, and we will be very
pleased to take your testimony at this time.

Colonel Pak, if you will pu{i his microphone up a little closer to
him, I would appreciate it, so that all can hear.

- STATEMENT OF REV. SUN MYUNG MOON, UNIFICATION CHURCH,

AS GIVEN THROUGH THE TRANSLATOR, COL. BO HI PAK

Colonel Pak. Mr. Chairman, in order to economize the time, Rev-
erend Moon will deliver his opening prepared remarks in English.
He seldom does this. but he would like to do so on this occasion.
Thep afterward, the questions and answers will be translated.

Senator HaTch. Well, thank you very much. -

Reverend Moon. Honorable Chairman, distinguished Members of
the Senate, ladies and gentlemen, I would like to expréss my heart-
felt appreciation™for inviting me to speak at this Senate hearing on
religious freedom. I want to also express my sincere gratitude, Mr.
Chairman. for your suppeort in favor of my appeal to the Supreme
Court. Your noble deed to uphold the principle of constitutional
rights of individuals will be long admired by millions of Americans.

Since the Supreme Court refused to review my case, there has
been a very strong protest by many members of the religious com-
munity. More than a thousand clergymen, Jewish—Christian, and
Islamic—have pledged to commit 1 week of their lives in prison
with me in the name of religious freedom. It moves me deeply. I
salute these champions of religious freedom.

I feel this occasion is very historic. I am not just speaking to the
U.S. Congress. I am speaking to history and before God.

God loves America. America’s greatness does not lie in her vast
resources, nor in her tremendous prosperity, it lies in the very
spirit upon which this Nation was founded. That is the spurit of one
Nation under God, with liberty and justice for all. However, God's
will is not just one Nation under God, but one world under God.
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We are all children of God. White, black, yellow, and red are all
brothers and sisters—one human family. When we recognize God
as our Father, this ideal can become a reality.

Without religious freedom, however, God cannot fulfill His ideal.

The Pilgrim Fathers understood that if you do not have religious

freedom, you have no freedom at all. They risked their very ‘)ives to
secure freedom of worship.

Now, that freedom of worship is in danger. A dark spirit of athe-
ism and religious intolerance is found in America today, and this
time there is not another “New World” to receive us as re .
We have no choice but to restore America as the land of religious
freedom. If not, this Nation will perish and the world will perish.

In 1871, God called me to come to America and lead a movement
to revive the fervor of Christianity and restore the founding spirit
of the Nation. God has sent me to America in the role of a doctor,
in the role of a firefighter. He has sent me to bring about a dra-
matic spiritual awakening. The survival of the entire world de-
pends on America fulfilling her responsibility. America is the last
bastion of freedom. For the last 12 years I have given my heart and

soul and every drop of sweat and tears for the sake of this Nation. .

In the process of fulfilling this mission, I have become controver-
sial, and in some quarters, unpopular. And I have been persecuted.

* However, I am by no mesns the first religious leader to have expe-

rienced persecution. Many of the major religious figures in the
JudeoChristian tradition have walked this path of suffering
through persecution. Todar, I am honored to follow the same tradi-
tion.

I believe that God’s hope is {or freedom on the Earth, and the
greatest threat to freedom w:‘i:%y is totalitarianism, particularly in
the form¥ of communism, whick systematically opposes freedom of
religion. Communism has killed more than 150 million people.
Many of these were religious people. I myself suffered nearly to the
point of death in a Communist prison camp. Communism is the
worst inhumanity in the world today.

Freedom has been retreating for the past decade. In 1975, free-

dom retreated from Southeast Asia. Millions of people perished.

Nation after nation in Africa and Latin America has been commu-
nized. One and a half billion people have fallen under Communist
tyyanny. Now Central America, the backyard of the United States,
is the frontline of battle. I know that the enemies of freedom will
not stop until they achieg their final goal: The conquest of this
very Nation, the United States of America. -

I supported Ronald Reagan for President because I hoped that he
would do God’'s will to stop the spread of communism, and truly
bring this Nation back to é)od and to her founding spirit. It is dis-
appointing that under this man, who was elected with the treat-
mendous support of the religious community, the state is encroach-
ing more than ever on the affairs of the church. For the first time,
ministers are being jailed. Truly, religious freedom is being dealt a
devastating blow. ,

In the last 12 years, I have done everything I could for America.
I have had just one goal in mind: To strengthen the moral fiber of

Americsaand enlarge her capacity to fulfill God’s will.
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Through projects such as the International Religious Foundation,
the New Ecumenical Research Association and the Conference on
God, I have sought to bring theologians of all faiths together to
better understang God and one another.

I have worked to bring God’s will into the academic world. The
International Cultural Foundation sponsors annual conferences on
science and absolute values, and brings scholars together in organi-
zations such as the Professors World Peace Academy, Paragon
House Publishers, and the Washington Institute for Values in
Public Policy.

In the area of cultural expression, I have endeavored to reinforce
the theme of reverence toward God. In the movie Inchon, tor exam-
ple. I have tried to portray the historical importance of Gen. Doug-
las MacArthyr, a great American devoted to God and humanity. %t
is vital for American young people to have such a hero figure.

Because religious ideals must be expressed in service to human-
ity, I initiated the National Council for the Church' and Social
Action, the International Relief Friendship Foundation, and
Project Volunteer. : '

To work toward the liberation of all people from totalitarian
ideologies, I established the International Federation for Victory
over Communism, the Collegiate Association for the Besea§h of
Principles, and CAUSA International.

To set a standard of responsibility in the communications media,
we founded the World Media Association and News World Commu-
nications, which publishes several newspapers. One of these, the
Washington Times, was created to present an alternative view to
the Nation's Capital. This project alone cest our movement over
$100 million. .

‘These projects have required a vast amount of financial re-
sources, as well as the hard work and loving sacrifices of fellow
church members. Several hundred million dollars have been
poured into Arnerica, because this Nation will decide the destiny of
the world. These contributions are primariii\;eceoming from overseas.
In my movement, the United States has n a recipient, not a
source of funds. I have acted from the firm belief that if America is
lost, everything is lost. There is no other country that God can turn
to. ,

When vou understand the scope of my work, can you really be-
lieve that I came to America to yeefraud the U.S. Government of an
estimated $25,000 in taxes?

From the very beginning this was not a tax case. It has been an
invasion by the Government into the internal affairs of religion.
They chose the Unification Church because they thought that no
one would come to our defense. However, this is where they miscal-
culated. The religious community of America knows that unless ev-
eryone is safe, no one is safe. When one is threatened, a'' are
threatened.

When the Government abuses its authority, the consequences are
fearsome. It was the Roman State which crucified Jesus Christ. In
this country it was the State which burned witches, persecuted
Roman Catholics, shunned Jews and prolonged black slavery. It
was the State which allowed Joseph Smith, founder of the Church
of Jesus Christ of Latter Day Saints, to be killed by a mob in
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prison. It is the State which is coming after me, and in the process,
violating the religious freedom of evergone. We must stop this
trend now. If we do not, then who is next’ -

In the providence of God, the case of Reverend Mocn has become
a rallyin int for religioys freedom in th®United States. I stand
convi g‘; no other reason than my religious beliefs and prac-
tices. I am to be punished for being who I am. This has shocked
and awakened the conscience of America. Many religious leaders
and believers of all faiths have stood up in outrage. They are regis-
tering their protest. Most important of all, they are united. Their
unity will insure the survival of America.

The greatest confrontation in the world today is not the United
States versus the Soviet Union, capitalism versus socialism, or even
dgggcdracy versus Communism. It is faith in God, versus the denial
o! )

The Communist world, based on atheism, has failed to fulfill the
human dream. Tlfe free world, on the other hand, has become ma-
terialistic and forgotten God, and is helpless in the face of the
grave world crisis. The world is dark with confusion. A new vision
must emerge—a new world view centered on God. I am teachi
that world view, based on God's heart of love, I call it Godism.
proclaim that this ideal will provide a new solution to the world.

Godism can unite all religious people as well as all people of con-
science. This world view will bring unity among enemies and
enemy nations. This will bring true freedom of the human spirit.
g:is hideai will usher in the realization of the kingdom of God on

rth. ‘

This world view, a system of thought of high dimension, has led
many people to personal experience with God. The effect has been
so phenomenal, that in some quarters, it was blafned on brainwash-
ing. This is the reason that I have been misunderstood in some es-
tablished circles and by the media. The Communists, who regard
me as their archenemy, have exploited this understanding in their
attempt to destroy me.

In spite of these difficulties, I am honored, to dedicate myself
today to the preservation of religious freedom in this country. If I
can raise up a beacon warning Americans of the danger which lies
ahead, then my sacrifice will serve a great purpose. -

The issue today is the very survival of America and the free
world. To assure this survival, I am willing to suffer any indignity,
to go any distance, to do any labor, and to bear any cross. I am
even willing to give my life, if that will ensure that the Nation and
the world survive and do God’s will.

Today, I carry no animosity toward anyone. Jesus Christ showed
the tradition of forgiveness when he prayed on the cross for those
who crucified him. I am upholding that tradition. I, long ago for-
gave my accusers. I have no hostility toward the U.S. Government.

Instead, 1 pray for this country. I thank God that He is using me
as His instrument to lead the fight for religious freedom and to
ignite the spiritual awakening of America in this most crucial hour
of human history.

Mr. Chairman, once again, thank you for this opportunity. I
would like to conclude.by saying, God Bless America.

Thank you.
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YBenator Harch. Thank vou. [Applause.] ’ '

Senator HATCH. Reverend Moon, thank you for your perspective,
and for your testimony here today. I think it is very important, and
extremely articulate, and I appreciate you delivering it in English,
although I know that Korean is @ much more familiar language for
you. But I do have few guestions I would like to ask you.

‘Based on your experience as a religious leader in many different
countries, what is your particular view on the relationship between
church and state?

Should there be an attempt to have an absolute separation be-
tween church and government, or is some measure of government
involvement desirable, in your opinion?

Reverend Moon [through interpreter]. Mr. Chairman, you have
touched upon 2 weskfundamentel issue, the separation between
church and state. ' :

I fundamentally supgort the separation between church and
state. I would like to say, however, there must be always some rela-
tionship between church and state. Complete separation is neither
possible nor desirable. ,

The relationship between church and state is analogous to the re-
lationship between the spirit and body of a person. The state, or
government, is like the body, while the church is like the spirit. Be-
tween the spirit and body, there must be harmonious interaction. It
is important that the spirit of a person be in the subject, or initiat-
ing position, while the body is in the object, or reponding position.

The people of the country are first of all the children of God.
These children of God choose and elect the government to serve
them. That is, the government is the servant of the people. The
church, in turn, exists in order to nurture the spiritual aspect of
the people. As such, it is of primary importance in the lives of men
and women. The government, then, must support the church in as-

_sisting the spiritual development and well-being of men and
women.

Today, however, this relationship has been distorted or reversed.
The government is becoming an oppressor of the church. This is
Ei;:e the body trying to govern the human spirit, w‘hich is impossi-
ble.

This is my basic understanding of the separation between church
and State.

{Material submitted for the record follows:}]
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PREPARED STATEMENT oF THE Reverend Sun Mvunc Moon

Mr. Chatrman, distinguished members of the Subcommittee,
members of the staff, Lid{es and Gentlemen:

My name 8§ Sun Myung Moon. | am th¢ founder of the
International niffcation Chureh.! My wife sand ! have lfvad
{n the tnited States since 1972, Ve have thirteen children
and three prandchi{ldren, teh of whom are cititens of the

2 Untrted States.

O

ERIC
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I want, first of all, to express =my hesrtfelt thanks to
you, Mr. Chairman, and to the membhers of this committee for
the tnvitation to testify at this heatring on the sublect of
religious freedom {n America. I delfeve that this (s an
historfe occasfon and that my testimony {s piven not only, to
the Congress of the lInfred Steates of Amertica but to history
and before Cod.

Mr. Chairman, on May 14, 19R4, the Supreme Court of the
ffnfted States refused to hear my appeal fn consectfop with my
I8B2 conviction (n the Federal Court on tax cMarges. T will,
of course, ahtde hy the deciston of the Court snd the laws of
this land. I have fatthfully done so since my arrfval fn the
ifnfted States fn 1972,

I was fn Korea on October 15, 1981 when the indictment
w2s handed down. | was profoundly saddened by the news.
f'ndoubtedly, there were people who hoped that I might be
tempted to rematn fn Korea tn avoid the rigk of imprisonment.
T am not an American ci{tizen and my native land has no
extraditi{on treaty with the (fnited States. However, ss »
relfgious leader and & law-abiding resident of the !'nited
States, ¥ could not snd would net do other than to Rive
concTele expression of my fafth In the {ntegrity of the
American legal svstem Dy returning voeluntarf{ly.

As long as the present verdict stands, I cannot repard
this case as closed. It (s, of course, possible that no
further redress (s avaflable ro me in the courts of the
tnited Stafes and that T shall be campelled to enfBure a
perind of {mprisonment. Should this bappen, T will bde both
forei{ff{ed and consoled by the knowledge that T am by no means
the first leader nf a relipious community to be forced to
submit to such freatiment. The hNistory of religion fs replete
with examples of r@ligioux lepaders who have suffered
fncarceratfon and worse at the hands aof ~civil authorittes.
Nevertheless, the final courts are the court of history and,
ultfmatelv, the croure of Cod. Refore these courts, I have
resson ta he nefther afrafd nor ashamed. Moreover, I anm
proud t~ stand defoare vou today, for T am free {n conscientce,
free in spirft, and free and fnnocent defore Cod.

¥r. Chafrman, ft f{e mv belfef that my case was in
reality never a tax case. On the contrary, {f ig an attempt
ta ke the power and authority of the government to harm 2
new and sdmittedly unpopular relf{gious movement. Perhaps
thev chuue the Unification Church because thev thought no one
“ould come tasour defense. However, this {5 where they
miao alrnlated, The reliplfaus community knows that uniess
evervone {4 safe, no one (g eafe. When one 8 threatened,
all are threatened.

»

P The formal rame of fncorporatfon ¢« Holy Spérit
Atsociation for the Unfficatfion of World Christianfey.
.
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; It fs possible that some govercment officiels vere
. convinced that they were acting {n America's dest interest in
: usfing & tax dispute €o dring discredfit on & new relfg{ous
community of seemingly strange ori{gin. Nevertheless, the
frsr Amendment to the Chnstitution was meant £¢ protect the
Amerfcan people from precisely thet kind of interference by
cfvil muthorities. It ts the proud tradition of the Unfted
States of America that no cfvfl authority has the right to
fnterfere with even the humblest cftizen's relstionship to
the Creater. §

Since the Supreme Court refused to Teview my Case, there
has heen & very Slrong protest Dy membders of the religfous
community. More than & thousand clergysen -~ Jewish,
Christian and Islawic -- have pledged to commtl one week of
thefr Eini tn prison with me §n the name of religfous -
freedom. This moves me deeply. I sslute thezg champions of
religfiovrs freedom.

Ky Life and Kisafon

I was born {n & rurs! communfty fn North Kores on
January 6, 1920. My femtfly wan a devout snd tredicionsl
Ruddhist fasmily. When I was ten years old, together with wmy
entire fam{ly, 1 bacame a Christian. Koresn people have =
deeply religious fature, end they have recefved the Christian
Caspe} with faith and Tevereace. Of 811 the natfons on the
Asfan continent. none has been ss powerfully fnfluenced by
North Amerfcan missfonsrfes or turned to Christfanfty fn such
great nushers as my natfve land. Tndeed, students of
contemporary religfon have predicted that by the year 2000,

. the Republic of Xorea will bdecose the first nstion with »
Confucian heritage to achieve a Christian maforfty. More than
anvehere elge fn Asia, Christfan wmissfonarfes have rezped a
very rich harvest in Korea.

AR s young person, 1 had & strong incl{nation to seek
tustice and gi#e comfort to others, bur the true turning
pofnt of my 1{f{® came on Faster Sunday April 17, 1936, Jesus
sppesred to me while ! was deep fn prayer on & Korean
sountainside. I spent the next nine vears praying and
desperately studying the mible.

I am fully awvare of the fact that fn = secular age many
people §n both the Tast and the West may find my experiences
dtfffeult to helfeve or even to understand. This comes &8 no
xurprise to me, as I have Seen trained tn the methods of
sclentific ratfonality, having studifed electricsl engineering
nt Waseda !'niversity tn Tokye. Furthermore, { can appreciate
the fact that for many people revelation ix understood to be
something remote and found enly in written recorde of past
averts, rather than x personal experience. Ny experience,
however, like that of other relipfous men and women, is with
the Living Cod, with whom we Can xnd must each have & direct
refatfonship.

As I came to koow the will of Cad and Hip ideal of love,
T realfzcd that 4t was not fust in heaven but also on the
earth that His fdeal and H{s will are to be tulfilled. This
had, of course, first peen understood dy Jesus who taught us
- tn nray, "Thy Kingdam come, Thy will be done, on earth as f¢
ig in heaven.’ -

“Fulfiliment of Cod's will on earth”™ has been the
central and ultimate mission to which I have dedicated ny
1ife. A1l of my activittes throughout the entire world .
during my entire career have been undertaken to fulffll this
goal. 1 solemnly testify that nefther suffering, nor worldly
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refection, nor persecution, nor even incarceration can deter
me from my miszf{on and my calling. | am nor afraid of
vhatever Cod regquires of me. Noceover, there {8 no price
that T would be unwilling to pay {n order to be taxfthtul to
His raltltng. If GCod agke me, I know of only one respanse,
ohedience.

ft ta my helief that Cod s and has ever heen humanitv's

true Teacher, and that He hag {nstructed us through the
fnapired teachers and leaders of the religfons of the worild
hoth Fast and West, North and South., [ further helfeve that
the fudeo~Christian traditfon has heen & decisfve vehicle of
Cad s teaching. Tesus Christ came {n that tradftion as the
Measiah and fulfiliment of the mcriptures, and estahlii{shed
Christfanity ae the central religion of Cod's providence.
hrough that tradftion, we hsve learned of humanity's Fall
and of Cod's efforts to restore fallen humanity to (ts
eriginal purpose, which ¢s also the or{gfnal purpose of
Creation, namely, to establiish the Xingdom of Cod on earth.

Many people have had the desire to estadliish Cod's
Kinpdom, like mthers committed ro this fdeal, T have sought
to dring ahout God's Kingdon by deeds s8 well as My words and
fafth. I did not come to Amerfca seeking & secure haven from
reffgfous »r pnlirdical persecution, nor dtd | enter this
country in eealfch of economic opnportunities barred to we {n
my¥ natfve Tand. I came for only one reason: Cod called me to
America.

I love Amerfca hecause God loves Amerfca. America's
Rreatneas does not lie ¢(n her vast regources, nof fin her
tremendaos prosperfty. Tt Yten (n the verv spirit upon which
thia natfon was founded. That {n the spirfe of one nation
vnder Cod, with jfberty and fustice for all. wWe are al
chfldren of fod. Whfte, hlack, vellow and red are il
Mrothers and sfisters -- one human fam{lv. When we recognize
Cod as our Fagher, thts {deal cvan hecome a realfty.

There bas alwavs heen within Amerfcan history a central
proup of men xnd women determined to do tod s wiil. Among
the forefathers of America were those who came seeking
wealeh, bat also nthers who came seeking Cod ind freedom.

Based on thefr fafth, the miracle of America has occurred. ., 7
In spite of ft& Nrfef hintory as an i{ndependent natfon, - -
America has become the world's most powerful natton and the s

altimate defender of all the nations thae value freedom
throuphout the warld.

There are thace who contend that Amerfca’s growth and
matertal prosperfev have no religfous gignificance. Nn the
conrrary, ft was the will of Cod that Americ® prosper as a
reople under Cod, bhut th{s prosperity (s not for the nake of
Amertca alone. America has & providenttal role tn create &
model far the Finpgdam of Cod on earth: a myiti-natfonal,
multt-raciatl harmenious human community unfted by Cad's love.

At 2 natlon chosen’ty Cod, the fideltety af the American
reaple dtd not o unnatired or untewarded. Ne natfon hae
bteen as hleesed hy Cod, materiallv and spfrfeually, as bHas
America. Unfortunately, many of today's cftirens do not
nnderatand that Amerfca’s prospefity did not deflive solely
from buran efforr, but was the cantequence of God's hlexsing
= b btlessting wivea tn Ametica ro bhe used faor the sake of the
world.

Caorsfder Faw powerful America was throughout the world
fmredtately after Vorltd wWar 171, Ar the time, relipious
(rnfluenie wis a puwerful force within the nation. In The
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worid ar lsrge, American {nfluence, centering on fafth ¢n
GCod, was supreme. When we &sk how was {t possible for any
country to rise to such power and influence fn so short a
time, “here csn, (n ay opinfon, de only one answer: God made
fr poss{hdle. He dfd so Decause Hr wanted America to play =
central role fn the fulf{ilmene of Nfs will throughout the
vorlid.

Regrettahly, in recent yemrs, large sectors of Amerfcan
society have turaed away from God. They have forgotten the
spirit of her Founding Fathers. The serfousness of America’s
predicament has bdeen compounded day by day and hour by hour.
We behoid the spread of crime, the decline of rectftude,
rampant child shuse, Nroken famflies, large scale drug abuse,
fmpersonal educatfon with decli{ning standards, pornography

and tmmorality. All these things are tragtcally far from the
will of God. Such a s{tustfon in & country of so much

promise bdreaks the very heart of Cod. I know that Cod cannot
proceed «ith His providential design {f Amerfcs remains as (¢t
{x. Without repentance America will decline. History

temches us that America is not different than any other of

the so-called “great civilizatfons™ that were called to
repentance by prophets, ssints and sages. A spirftual
awskening must occur. America sust survive and prosper not
for her ocwn sake alone dut for the enttra world. It fs
{mperat{ve that America repent and renew her convenant with "
Cod and her counitment to the world. .

T testify to you today that God has sent me to America.
f came here as a messenger of Cod's blessing and love for
this country. [ mutt also testify that T have heen sent to
warn Amerfcs that she must fulfill her Rlobal, providentfal
sfission. like a ffreman or a surgeon, I have come to heal
not to harm, to find & solution te an emergency sftuation
that threatens not only Amerfca but the world that depends
upon her. This §s the purpose of the Unification Movement W
America. N

Many young prople have experienced & dramatfc change =s

a result of thefr encounter with this movement snd {zs
reachings. Tt fs natural that x change accompanics the
experfence of religious conversion. When egofsm {8 replaced
by a loving concern for others, is there not & profound
change? When chastity replaces promiscufty, is there not &
deep change? When a young ®man or woman without the gift of
relfptous faith recefves that gife, {s there not »
sfpnificant transformation? what could make such thiange
possihle’ The answer (s really sfmpie and hag heen known to
.relfgious men and women througbout the generatfons: God has
the power to transform us and Rive us spiritual rebirth., A
teaching ultimately centered on Cod can make possible many
thinpgs thought to be unbelievable in ordinary experfence.
Nne has but to open one’‘s heart to God!

As T have stated, my missfon is one of both words and
deeds. Withput the foundatfion of Hi{s word, God's X{ngdom
cannot he estahifshed, tur words sre not enough. Since
coming to America, I have inftfated many activities,
movements #and tnstitutions for the purpose of & neéw spiritual
revolutian fn Amerfca. Inspired by this {dreal, T have
endeavored to lay the spirftus? foundatfons for America's
return through deep and often tearful prayer. Cufded by
Cod‘s spirft, T have sought to educate people through
sermsons, counseling, lectures, pPrayer meefings and revival
zeetings. Moreover, 1l myself have sought ro live the {deals
which | have t&ught.
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Mr. Chatrman, at this pofnt| T would lfke to offer the
committee and the people of America an account of =y
sctivittes with specfal reference to those which T have
fnftiated since my coming to Amerfca. | began my preaching
misxsfon {n June 1946 {n Pyongyang, current'y tKe capftal of
commun{st North Korea but known then as the “Jerusalem of the

Fast.” I was rwenty-s{x years o'd 2t the time and progress -
was slow, difficult and pafnful. fn Fehruary 1948 the
communist suthorit{es arrested me on absurd political charges e

and aent me to a prison camp fn Hungnam. I endured two vears
and efght momths of hitter and hrutal {ncarceratfon fn that
camp. Conditfone there were so poor that most other
prisoners died within a few months, but I never lost my fafth
tn Cod nor my resolve to fulffll the missfon He had bestowed
ttpon me .

On Octoter 16, 1990 T was liberated from prison hy
Uofted Natfonrs forces and later made my way on foot to Pusan,
six hundred siles to the South. 1 was accompanied by two
disciples, one of whom was unable to walk bhecause of a broken
lepr. This companfon rode on a bicycle which I pushed along,
somet imes carrving him on my back when we had to cross rivers
of walk rhrough the sea. We were among the last people to he
able to leave the North before the Red Chinese overwhelmed
almose the entire country.

fn Pysan my church and shelter was a hut which we
censtructed aut of mud and V.S, Army ratfon Noxes in the
summer of 18581, I supported the early chureh actévities by
working as a iock tahorer, Tt was from these heginnings that
the Vniffcation Church has Rrown.

n o May 1, 19S4, I estadliched fo Seoul, Korea, the ¥Folv
Spirft Association for the 'miftcation of World Chriscfanfey
which hae hecome known as the infficatfon Church. Faour vears
Tater our firat missfonarv went abroad to our nearest .
netrhbor, Tapan. The followtng vear. 1959, Dr. Youny Ceon Kim
weat ta the I'nited States to bhegin our mission in America.
Fv 196k there were migsfonaries in 40 different countriecs. v
Todav ocur missicnaries are to be found {n more than 130
rountries, ft 18 aur custom fo send out missi{anartes in
teams of three: one from Furope, one from America, and oane
from the Orfent. We do0 this to set an example of
{nternationa] cooperatfon. -

I came to the United States in 1972, In that same vear,

I faunded the International One World Crusade (10WCY ta hearp
witness ta Cad and ta the providentisn) migefan of America.
“hurch members rravel thraouphout Amerfca seeking to {napire
men and wemen af everv age with a new viston of the future
ard 3 new hone. One poal nf the TOWE fs to revitalize the
American spirit nf f{dealism and the traditional American
armitment to hard work. With a primarv focus on ecumenfcal
work, TOWEC reams lead fuspiratfonal rallies, speak nn cnllepe

Tampukes . cpongnar cleanup campalgns, and make frequent radin
ind TV apprarances., As a result of the TOWE, many religfous
fevivals bave taken place. Members of each TNC team consfst
of A anfque graup of men and women of North Amerfcan,
Farorear, Asfan, Afrfcan, and Tatfn Amerfcan tbackground, Ry
thefr Tabkar anrd chetfr very camposftion, cur teams demonstrate
the love | unfty and hope that -an e realtfzed when people of
fifferenr ariyina nip together as one family under Cod,

The wigv of our missfonarfes throupbout fhe world and of
The I0WS {n the tnited States corresponds to the traditional
farms wf evarpelical autreach sponsored by mnst Christian
tharctes, In addftfon to these traéitgenai profecrs, And
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tngpired By the Unification teaching that God~centered
{ndfviduals must enter inte every ares of human existence to
work for the Kfngdom, the members of the Unfficatfon Church
have infriated many scrivitfes and instf{tutfions which go far
heyund the boundaries of :rcﬁitéfpsx churceh work. These
activVities have fncluded the foWMowing:

I. The Intarmatfemal Cmltursi !ensfitio- {1cr)

The ICF {s dedicated to promoting academic, scientific,
cultural and relf{gious futerchange among the peoples of the
world. Among fts many &ctivities are:

Sciences This vear the twelfth annual sneeting of
TCUS will be held in Amerfica's capftal city. Since the first
1€US {n 1972, these conferences have annualliy bBrought
together hundreds of scientists and scholars, {ncluding an
uncommonly large number of Kobel Laureates, from every ares
of study and research, to discuss the mutual interactions of
thefr research and to seek ways to apply their findings to
the solution of the probless confronting the contemporary
warle. O0Of special fmportance to the work of ICUS are the
digcussions concernf{ng the relationehip of science and
morality. Although the scholars snd scienrists fnvited to
IS represent every responsidle point of view, it is my
helief that scfence cannot bhe fndifferest to values and that
fe iw Cod's will that science be dedfcated to human
®etterment. .The gosal of ICUS (s the clarificacion of
abhgolute values and the redirection of coptemporary
technolegy for the good of humsnity. Many of the papers
presented at ICUS have deen published as scholarly and
scientifi{c papers and books and have been very favorably
recefived by the scholarly community.

&. T:;éﬁlfirnnttuncl Confaeresce ox the Usity of the
Ug):

The convening of & conference such as ICUS with fnvited
participants from every part of the globe s, of necess{ty,
an ex-cedingly expensi{ve enterprise. It has bheen made even
more expensive recently by our decisfon to bring together
thoae invited to write paperse for two preliminary sessiofAs to

teview each other’s draft presentations and to sharpen thefr
own work through the dfalogue thst takes place at these
meetfngs. We have willingly spent over §2,000,000 & vear on
this protect. It (s my conviction that the Kingdonm of Cod
requires the wholehearted cooperation of men and wonen of
faith, sclence and scholarship,

b. Paragon Nouse Publfshers: As TCUS accumulated &
wealth nf valusble scholarly resexrch that merited
presentatian to & larper scholarly and scfentiffic audi{ence,
we hegan to publigh proceedings, papers and larger works
ander the TCUS fmprint. Several vears ago, we reslf{:zed that
the' txsk tequired an {ndependent fnstftutfon which would not
anly puulish the papers and books presented st 1CUS and other
scholarly and scientif{c matherings sponsored by
orpantzatfons supported by the tnf{ficatfon Movement, but -
would publfeh other books of enduring worth as well.
Connequently, T have founded ParsRon House Publfshers with s
fullv professfanatl staff and offfces fn New York-.

Paragon House will publish annually at least one hundred
scholariy, scientffic and theologfcal hooks written by the
finest minds from every corner of the earth. 1In addition,
Paragon House will al#o republish classics ot endurfing worth
{n the humanitfes and purc scfence. To sssure that we
maintain our high standards, we have fnvited scademiclans
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from Oxford, Harvard, Columbia, the Unfversity of Chicago/snd
nany dfsringuished Furopean and Asfzn untfversities to sefve
28 xn international board of edftorfal advisors. Alth
this (s our first full year of operation, we expect ¢t
publish thirty hooks this yesr and one hundred next year. We
have set aside an {nitfal hudget of $1,000,000 for the
operation of Paragon House.

-

Here apafn, the work of PnrsgenAﬁnu:e must be geen (n
fts relation to my minfstry. [t hae been sald, “0Of the
saking of hooks, there {8 no ens.” There would be no reason
for me to establish yet another publishing house sz &
profft-making venture. Paragon House exists specifically to

encourage and promote God-centered scholardy work.

c. The Washisgton Imstftute for Values fa Publfe Polfcy:
Buflding the Kingdom of Cod requires the solution of the reas!
probless confronting us fn this age of fnternatfenal
{nterdependence and hi{gh technology. These can onty he
solved by difsciplined research undertaken by the fipest
experts {n each field relevant to publ{c-policy
decisfon-making. To that end, T have established a
public~polfcy research fnstitution, a “think=tank," {n the
city of Washington,. The Institute {s an ¢ndependent
corporatfon with & bosrd of trustees consisting of

“distinguished Amerfcans. Although the Institute s only two

years old, {t han commissioned research fnto such aress as
the peacefu!l use of nuclear energy, disarmament, Ametrica's

relations with the natfions of the Orfent, Federal fisca! and
hudgetary policy, the crisis in Central America, the future
of America’x relatfons with fs NATO 2llf{es and the Soviet
Union, and the probless of constftutional law.

A nunber of the findings of the Instftute’s experts have
already been published and have “ad sn excellent receptfion
among the decisfon-makers who consritute the Tnstitute's
tearget audtence, It i{s expected that the §ok-length
ronographse of scholars and other experts commissioned by the
Institute will he published jofntly by Parsgon House and the
Waghington Instftute Press.

Although the Tnstitute is an independent fpnsatitutfion
with ‘the same tradition of academic freedom to he faund at
most of the academic and research centers established by
America’s relfpgious fnstitutfons, we have committed ocurselves
o Suppoft f(ts propgram in the amount of $2,000 000 far the
Current vear,

4. The Professors World Peace Academy (PWPA): PWPA {s an
fnterdisciplinarv fellaowship of scholars who are concerned
with the crisfs of modern civiifzation gnd who meet regularly
te formulate new fdeas and to suggest new methods of
realfzing the fdeal of world peace. PWPA had fts beginnings
fnoa friendehip meet (AR Detween professors {n Korea snd Japan
fn 1972, The purpoke of the meeting was to estahi!
for scholarly and intellectual coaperatfon hetwee
acholars of these two nefghboring natfons which
httter a history of natfonal hostility buet who coperation
fs {ndispensihle to world peace. As a resultfof this highly
successfal meeting, PWPA~Xorea was faunded {4 May, 1973 snd
PRPA-fapan {0 September 1974, PUPA-USA wasf founded in 197F.
Todav thousands of academics throughout tpe world are active
fn PWOR., PWPA has prown fnto an fnternatiaens} organfzation
with chapters {pn North Amerfica, Asia, Furape, Afrfca,
Oceanfa, latin Amerfca and the Middle Fast.
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In December 1983, representatives of PWPA chapters {n
seventy-twn nations mer {n Seoul. PWPA fg truly an
fnternatfonal network of scholars dedfcated to world peace.

As with ICUS snd the Washington Inst{tute, members of
PWPA have addressed the problems confrancing the
fnternatfonal order {n thetr full ceomplexity and {n complete
academic freedom. The findings of these scholars have

‘alremdy resulted in the publicatton of many highly-praised

votlumes in Engli{sh, Cerman, Japsnese, Korean, French and
other langusges.

e. Financial support for research isstitucfoas: In
addition to providing for the financf{al support of the zbove
fnstftutions, our movewent has provided the funds to support
research undertaken at such institutions as Stanford

U'niversfty, the Unfversity of Connectfcut, the Institute for
Fnergy Analysis at 0Oak Ridge, Tennessee and the Rutgers
University Law School.

f. Semimare for professfonals: The Internatfional
cultural Foundatioen has slso preomoted geminars for attorneys
and other professionals for the promotfon of human values and
human rfghts, domestic and worldwide, 2s well as sponsering
seninars for leaders in the world of bdusiness and finance in
order to promnte- & humsne, moral and God-centered economic
arder. To date, there have heen three seminars for lawyers
and three for business leaders respectively.

$i. The internatfonsl Relfgfous Foundatfon (IRF)

it has been sn importan? part of my mission to foster
world paace through religious dfalogue among leaders of the
world's relfgions. It fs8 Cod's will that unity of purpose
and spiri{t repiace discord {n the relatfons of the relfpfons
of the worid. To that end I hsve estahblished the
Xn:ernatfR?gi Feligfous Foundatfon., Among {ts profects ave
the following:

&. New Fogpmenfcal Resexrch Assocfatfon: New FRA was founded
tn New York City fn march 1980. Ir had fts orfgins in 2
xeries of conferences on special themes related to
tnterdi{scinliinary research fn the field of relfgion. These
have fncluded™nternational cenferences attended by
«ncfolagists of reifrpton, historfans of religion and
thentapfana nf every major relfgious traditfon’-- Fastern,
Wwestern and Afrfcan, "

Perhanps the most i{mportant serfes nf conferences
sponrored by New ERA are the annual intefnationsl conferences
a0 “Cod: The Contemporary Discussfon” which vere {(nitfated f{n
14%1. Fach vear several hundred sgkolars repressnting all of
the matar felfpfous traditfons of “the world awe invited to
present papers on every a®pect of the meaning and )
consequences of tfe betiafl tn Cod. "It §s doubrful that
anywhere else in the wori¥ido scholars represent{ng all of
the mainr religions come t§gether on a regular basis for the
purpose of retigfous scholagshfp and wutusi enderstanding. A
Aunbher of hooks have alteady been published ss a result of
the canference, Rince everr\nkrtfcfpsnt fs required to
submit an arfginal paper sand the scholars are of preeminent
tnternational standfneg, ft { expected thst & large number of
highly significant scholarly works in the field of religfon
wi{ll be puhiished for New FRA Ry Paragon Youse Fublishers fn

che future.
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The pcelicies o&\gég FRA sre governed by &n internatfona!l
hoard of consultants awn from distinguished scholars fn the

field of relipfon in the iInited States, Canada and Cresat
Britain. As with all projects sponsored by the Unffication
Church, the composition of the board of consultants does full
fustfce to the diversdty of religious and ethnfe backgrounds
to be found among the mafor reltfgions.” Also, as with our
other profects, . the activities have resulted in the
publicatfon of many volumes and scholarly monographs. With
the estahlishment of Paragon House Pudlishers, New FRA has
entered upon & large-scale program of joint publfcation of
quality books representfng the full spectrum of relfgious and
theological opinton.

b. Yourh Semfnar om World Relfgfons, World Youth for
God: In fulv [9KZ, 150 university students and professors
from thirty countr{es, representing the major reltigious
tradftfons of the world, embarked on & “sptritual
pilgrimage.” The ides for what has now become an annual event
csase from the first fnternationa] conference on “Cod: the
Contemporiry Tlacumsion” neld tn 1981, Nowein it third
year, the Youth Semingr's participants make a seven-wveek,
found-the~world teur of nfne countries in order to study
Suddhiam, Christ santy, Confuctanism, Hi{nduism, Judafsm, Islaxm
and Unifi{cationise. They learn about the maitor doctrines and
fnstitutfons of the world's great reléigfons from the
traditfons’ lreaders ard thinkers at each tradition's
religioux center. For example, in Istanbul the group was
privileged to meet the Greek Orthodox Patriarch whe commented
that he belfeved this kind of protect ought to be funded by
every relfigious group, but that, regrettabdbly, he had heen
unable to do it on his own.

It ts my helfef, however, that Cod desires relfgious
harmony and that this harsony must begin with the younger
reneratinn. Tt was amazing to see how the walls of suspifcion
and mistrust disappeared as the pflgrimages progressed, how
many friendsh{ps were made across religious lfnes, and how
sofrv the membhers ot the group were to take their leave of
each other when the pllgrimsge was over. This year we have
the problem of selecting from & very large numher of highly
qual{ffed applicants. Regrettably, we cannot take them al11.
Many will be turned down who deserve to part{ci{pate.

¢. The Interdenominarional Conferences for Clergy 1ec):
The purpose of ICC (s to promote the sharing of insights,
knowledge and experience among the clergy of x11 American
religtous groups. It (s hoped that these conferances will
provide a bdasi{s for cooperative gocfal actfon and
reconstruction as well as {xproved pastors! care. Hundreds
af clergymen of all denominations have attended regional
Rem{nars rthroughout }merica which featured topics of
ccumenical Concern.

B

I1f. Socisl Service Actiwitfes

a. The Nattonal Coumcil for "the Church and Social Actior
(MCCSA}: The NFCSA was founded fn 1977 by & coslitfon of
menhers of the Unffifcatfon Church and Christfan minfsters.

Tt te primarilv concerned with the problems of Amertics's
{naer citfes. The NCCSA seeks to {nvolve the religious
community {n posftive gocfal change snd sponsors many
nrograms serving the needs of the fnner clity areas of the
natfon. Among the programs of the NCCSA gre its food bank,
housing counseling, and elderiy assistance progracs.
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One branch of the NCCSA, the Washington Council for
Soctal Actfon, has been responsible for the distrtbutfon of
millions of dollasrs of food, clothing, dufldfng materisls ana
other ftems useful to a significant preportion of the 250 000
people {n the Washington areas living below the poverty line.
The WCSA is also fnvolved f{n a program of active cooperatfion
with more than (U0 Washingron-ares service agencies,
primarily sponsocred by religfous organiratfons, These
{nciude soup kitchens, homes for destiftute women, day~care
centers, senfor citfrens' programs, and drug and #lcohol
rehabflitatfon centers. WCSA acts as a distridutor and
ciesaring house for major companies and government agencies
which have surplus food and other Pproducts to offer but find
ft fmpossibdble to distrfdbute their of ferings on an {ndividual
basis. The WCSA takes the responsibility of seeifng to {t
thet the surplus reaches thase inner-city organfgatfons who
{n turn are responsibie far frs«distribution to the nesdy.

L3

fmilar programs are now under wey in lLos Angelex, New
York, lxnta, Baltimore, Boston, St. Louis, Jacksen,
Mtssissippf and other ciries. Recentiy, the NCCSA contracted
with the Chevrolet Divisfon of the Ceneral Motors Cerporation
for the purchase of 200 trucks fo be used fn this work. I am
happy to be ahle to support NCCSA {n making this comtrfbutien
to Amersca's needy.

5. The International Relfef Frieadskip Foumdntien
(IRZP): In 1980 ! founded the IRFF as 2 public, non-profit

sAagency working fe eliminste poverty, mslnutrition, and
d

Q

{sease from the face of the earth. IRFF supperts prolects
designed for long-term development assistance, especially in
the lesser developed natfons of the Third World. Inftisl
research, planning, and {mplementstion of these projects f{s
carried cut by IRFF representstives fn Asfa, Latin Americs
and Africa. IRFF programs {nclude: {2} Rapid Deployment
Medical Teams of doctors snd nuTses who work {n refugees
camps, local villages, and aress where extreme famine,
poverty and disesse have disrupted normsl Il{fe. Travelling
fa rurel villages, the teams have estabdblished clfnice in
which they teach hygiene and preventive medicine and provide
fnvaiuable heaith care. (h) Emergency Relfef Proeramm: When
sudden disssters Create situations of desperste need, IRFF
guickly seeks distribution networks to send medf{cines,
tlankets and necessary food. Among the countries to which
reltief supplies have bemn sent are Rolivia, Equatorfal
Cutnes, Guyanas, Jamsics, Dominican Republic, Upper Volta,
Raiti, Ghans, Zaire, Peru, Thaf{land, Faraguay &nd Honduras.
(c) Agricultura}l and Techafcal Tratning: Recognisin