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INTRODUCTION

In its landmark ruling in Brown v. Board of Education, 347 U.S.

483 {1954), the United States Supreme Court held that separate
educational facilities are inherently unequal and unconstitutional.
This holding has consistently been applied by the courts not only to
segregation of students, but also to segregation of teachers and

administrators:

Independent of student assignment, where it is

possible to identify a *white school" or a "negro -
school” simply by reference to the racial composition

of teachers and staff...a prima facie case of

violation of substantive constitutional rights

under the equal protection clause is shown. Swann

v. Charlotte-Mecklenburg Board of Education, 402

v.s. 1, 18 (1971).

Accordingly, requirements to desegregate teaching and administrative
staffs have been a major component of systemwide desegregation plans
in almost all the major desegregation cases of the past three
decades. |

Faculty desegregation requirements originally developed as an
integral part of the dismantling of dual school systems in the
South. Integration of teaching staffs was necessary to break down
the identification of "black schools” and "white schools,” and it
also provided maltiracial adult suppoert and role models for students
going through the desegregation process. In the 1970s, when éhe

focus of desegregation efforts began to shift to the large urban

areas in the North and the West, an ironic shift developed: faculty




desegregation took on a life of its own as the courts and the

administrative enforcement agencies slowed their pursuit of thorough-
going student desegregation remedies and tended to concentrate
instead on faculty desegregation issues in isolation.

Compared with the administrative complexities and political
confrontations involved in attempts to integrate students, the
process of faculty integration is relatively sfraightforward:
racial imbalance patterns are easier to identify, harder to justify,
and are more readily remedied through the application of numerical
guidelines or quotas. The results of the faculty desegregation
process have also generally been more successful in terms of
maintaining stable racial balanqss over extended periods of time, at
least partially because teachers have financial and career seniority
incentives which militate against the "white flight” patterns that
have plagued student desegregation efforts in northern urban areas.1

This paper provides an overview of the legal standards for
faculty integration and an analysis, based on case study research in
four cities, of the issues that have arisen in the implementation of

these standards by the federal Office for Civil Rights. Part I

1For a detailed discussion of the factors behind "white flight”

and the extent to which it has made thoroughgoing student desegrega-
tion virtually impossible in many northern cities, especially given
the limitations on interdistrict remedies lmposed by the Supreme
Court's decision in Milljiken V. Bradley, 418 U.S. 717 (1974), see
Gewirtz, Remedies and Resistance, 92 Yale L.J., 585, 628-665 (1983},
Cf. G. Orfield, Must We Bus? (1978} (Arguing that in many northern
and western cities, meaninginl desgregation is still possible);

see also Liddell v. Board of Education of the City of St. Louis,

567 F.Supp. 1037 {D. Mo. 1983) (Settlement plan between city and
school district and 21 suburban districts providing for interdistrict
student and faculty desegregation remedies)-




reviews the major legal jissues and puts them into a historical
perspective. Part II develops the implementation issues, drawing
upon faculty desegregation experiences in Los Angeles, Chicago,
Philadelphia, and iew York. The concluding section, Part III,
considers recent judiclial decisions and administrative policy

changes and their implications.

FACULTY DESEGREGATION LAW: 1954=1980

In the early years following Brown v. Board of Education, the

courts' primary focus was on the dismantling of dual school systems
in the Socuth, where state statutes and official policies had mandated
separate gschools for black and white students--and teachers. At
first, the courts tended to tolerate a variety of practices such as
"freedom of choice" plans and "pupil assignment laws"™ which in
theory granted black_students the right to attend previously all-~
white schools, but in practice resulted in little real integration.
Grantiné individual black students a right, in the abstfact, to
attend "any" schcol did not provide a realistic opportunity, because
few blacks were willing to face the hostile environment of a school
with all white student bodies--and faculties.

In 1968, the Supreme Court invalidated a "freedom of choice"”
Plan under which no white had gone to a black school and 85 percent
of the blacks in the district still attended the all-black school.

Green v. County SchoolJBoard, 391 U.5. 430. The Court's unanimous

opinion emphasized resunlts and required the school board to develop
"a plan that promises realistically to work and promises realistic-

ally to work now." Green was followed a year later by an additional




blunt directive from the Supreme Court in Alexander v. Holmes County

Board of Education, 396 U.S. 19 (1969) that southern school districts

must "begin immediately to operate as unitary school systems.”

The Supreme Court's strong mandate in Green and Holmes, which,

however, occurred after more than a decade of relative inaction by
the High Court,2 was paralleled in the 1960s by forceful
Congressional insistence on prompt, meaningful desegregation.
Recognizing that federal money was continuing to be utilized to
build schools and support educational programs that segregated
black children, Congress, in Title VI of the 1964 Civil Rights aAct,
explicitly prohibited discrimination on the basis of race in
programs receiving federal financial assistance:

No person in the United States shall, on the ground

of race, color or national origin, be excluded from

participation in, be denied the benefits of, or be

subjected to discrimination under any program or

activity receiving federal financial assistance.

42 p.s.c. § 2000(a). _ .
Title VI's prohibition against discrimination in programs receiving
federal aid took on added significance with the passage of Title I
of the Elementary and Secondary Education Act of 1965. Ending the
historical reluctance of the federal government to provide funding

for local education Programs, Title I made billions of dollars

available to school districts throughout the country to provide

26. wilkinson, From Brown to Bakke (1979).-
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programns for disadvantaged students.3

With the passage of Title VI and the E.S.E.A., the U.S.
Department of Health, Education and Welfare commenced an extensive
enforcement effort to compel desegregation in thousands of southern
school districts that were aprlving for federal funds. A new unit,
the Office for Civil Rights {(QCR), was established to oversee this
enforcement process, and OCR promptly issued guidelines emphasizing
specific standards for both student and faculty desegreé&tion.
OCR's legal authority to act in this manner was strongly challenged,
but both its general authority and the validity of its specific
guidelines were ubheld by the courts. The key decision in this

regard was that of the United States Court of Appeals for the rFifth

Circuit in United States v. Jefferson County Board of Education, 372

F.2d 836 (5th Cir. 1966).

In the faculty desegregation area, the fundamental challenge to
OCR's authority was based on the language of Section 604 of the
Civil Rights Act which precluded Title VI enforcement in regard to
employment practices "except where 2 primary object of the federal
financial assistance is to provide employment." Thus, it was
argued, although QCR would have jurisdiction over federally funded

job training programs, the major Title I grants to aid disadvantaged

3Passage of the two Acts was not unrelated. Numerous aid to
education bills had died in Congress because southern congressmen
would not accept riders--put on all such bills by Adam Clayton
Powell, Chairman of the House Education and Labor Committee=--which
would deny any federal aid for programs that were found.to discrim-
inate. After the basic battle had been fought on Title VI (which in
essence provided an automatic, uniform "Powell Amendment”), new
programs such as Title I could be Jjudged on their merits without
repeated fights over civil rights riders.
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students were not directly employment related and, hence, OCR
could not impose faculty desegregation requirements on districts

applying under Title I.

The court in Jefferson County held, however, that oOCR had
"indirect” jurisdiction because faculty desegregation was a necessary
and inherent aspect of student desegregation:

Section 604 was never intended as a limitation on
desegregation of schools. If the defendant's view
of Section 604 were correct the purposes of the
statute would be frustrated, for one of the keys to
desegregation is integration of faculty. As long
as a school has a Negro faculty it will always have
a Negro student body. Id4. at 883.

Despite this strong statement on the basic 1iability issue, the

court in Jefferson County was reluctant to require strict numerical

remedies. Differing from some district courts that had issued

orders requiring precise racial balances in faculty assignments,4

the Fifth Circuit said that "on principle,... the selection and

assignuent of teachers Onr merit should not be sacrificed just for

the sake of integrated faculties; teaching is an art.” Id. at 892.

Accordingly, the court issued an order requiring in general terms

that racial discrimination in the hiring and assignment of new

faculty members be discontinued and that "affirmative programmatic

steps” be taken to correct existing effects of pagt racial assignment.
Three years later, the Supreme Court took a much tougher stand

on the use of numerical guidelines to agsess the efficacy of faculty

4See, e.g., Dowell V. School Board of Oklahoma City Public Schools,
244. F.Supp. 971 {Ww.D. Okla. 1965), aff'd 3753 F.2d 158 (10th Cir. 1967);
Kier v. County School Board of Augusta County, 249 F. Supp. {w.D. va.,

19661},




desegregation plans. In United States v. Montgomery County Board of

Education, 395 y.s. 225 (1969), the Court reversed the appellate
court and reinstated the district court's requirement that the board
migt move toward a goal under which "in each school the ratio of
white to Negro facﬁlty members is substantially the same as it

is throughout the system."s

Following the Supreme Court’s decision in Montgomery County,

and its directive to the lower courts to begin immediately to assure

the dismantling of dual school systems in Holmes, supra, the Fifth

Circuit reconsidered the orders it had issued in Jefferson County

and other cases, and in 1970 it issued a new mandate, requiring

immediate steps towards meaningful desegregation. Singleton v.

Jackson Municipal Separate School District, 419 F.2d 1211 (5th Cir.

1970). The new faculty desegregation requirement which the court

imposed on the school systems under its Jjurisdiction in the deep

South provided that staff be assigned "so that the ratio of Negro to

white teachers in each school, and the rztio of other staff in each,

are substantially the same ag each such ratio is to the teachers and

5The emphasis on numerical goals received a further, dramatic
impetus from the Supreme Court in 1971 in the gSwann decision, supra,
where, after endorsing the use of mandatory busing, the Supreme
Court also upheld the district court's insistence on a goal of
approximate compliance in each school of the district with the 71
percent/29 percent white/black racial proportions of the district's
student population as a whole. The Court emphasized, however, that
endorsement of numerical guidelines as “a starting position in the
process of shaping a remedy...does not mean that every school in
every community must always reflect the racial composition of the
school system as a whole.” 402 U.S. at 24-25.

12




and other staff, respectively, in the entire school system."6 Id.
at 1218,

" This "substantial equivalency" requirement, which was usually
implemented with numerfcal benchmarks that permitted a deviation

from systemwide racial ratios in any school of no more than 5

percent, became known as the "Singleton ratio.® Over the years it

came to be utilized as the basic enforcement guideline by courts and

administrative agencies throughout the country. See, ©.g., United

States v. Texas Education Agency, 510 F. Supp. 994, 995 (E.D. Tex.

1981).

As significant proéress began to be achieved in the dismantling
of dual school systems in the South in the late sixties and early
seventies,7 judicial and congressional attention increasingly
turned toward problems of segregated schooling in the North and West.
As a factual matter, patterns of racial identifiability of school
populations and faculties in many northern and western School
districts ;ere comparable to those in the South; as a legal matter,

however, the sitnation was more complicated. Specifically, the

6Singleton also set forth explicit criteria for the use of non-
racial, objective criteria in situations of reduction of staff
following school consolidations or demotions or dismissals in order
to protect individual black faculty members during the desegregation
process.

?The combined impact of the Supreme Court's forceful mandate in
Green and the implementation of Title I of the 0ffice of Civil
Rights {(OCR} of the U.S. Department of Health, Education and Welfare
was dramatic. Although 99 percent of black students in the states
of the o0ld Confederacy were still attending all-black schools in
1963, by 1972 the figure was 8.7 percent. G. Orfield, The Recon-
struction of Southern Education (1969}, p. 23; Rabkin, The 0ffice
for civil Rights in The Politics of Regulation (J. Wilsoen, ed.,
1980, p. 338}.
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problem faced by the lower federal courts in the North and West w#s
how to apply tPe mindate of‘gggzg'to settings where historically
separate schools had not been mandated by state law.

Emphasizing-the Supreme Court's statement in Brown that
"separate educational facilities are inherently unequal," some
courts held that schools whidh were de facto segregated, for whatever
reasons, violated the Constitution and must be eliminated.8 Other
courts, however, determined that racial imbalances in student and
faculty peopulations per se should not be considered illegal,
absent a showing of some intentional {de Jjure) actions by school or -
state officials that caused tk~» segregation.9 These differences
in the lower court rulings were finally resolved by the U.S. Supreme

Court's decision in Keyes v. Hoard of Education, 413 v.s. 189

(1973). Analyzing in depth the racial patterms ian the Denver school
system, the Court there made clear that school officials in the
North would be held accountable only for de jure, but not de facto -~
segregation. However, the Court also eased plaintiff’'s burden in

proving the existence of de jure segregation since it held that

8See, e.g., Oliver v, Kalamazoo Board of Educatiocn, 346 F.Supp.

766 (W.D. Mich. 1972), aff'd, 448 F.2d 635 (6th Cir. 1971) (affirming

order for preliminary injunction); Jackson v. Pasadena City School

District, 382 F.2d 878, 882 (1963) (Sup. Ct. Cal. 1963); Johnson v.
San_Francisco Unified school District, 339 F.Supp. 1315 (N.D. cal. -
1971); Spangler v. Pasadena City Board of Education, 311 F.Supp. 501%

(C.p. cal. 197a).

9Seet e.g.; Davis V. School District of the City of Pontiac 443

F.2d 573 (6th Cir. 1971); United States v. School District 151 of
Cook County, Ill., 286 F.Supp. 786 (N.D. Ill. 1968), aff'd 404 F. 24
1125 (7th Cir. 1968); Downs v. Board of Education of Kansasg City,
336 F.2d 988 (10th cir. 1964); Booker V. Special school District No.
1, 351 F.Supp. 799 (D. Minn. 1972}.
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proof of intentional Segregatory acts in one part of a school system
will establish a presumption that the entire system is de juré
segfegated, in the absence of conclusive evidence to the contrary.
Following Keyes, the courts' main concern in northern desegre-
gation cases was to determine whether pattemms of racial imbalance
resulted frow "neutral®™ factors such as individual residential
housing preferences, or from specific actions of school district
officials which were indicative of intentional efforts to assign
students and faculty in a segregated manner. Among the main indicia

of such discriminatory intent emphasized by the courts were use

of zoning and school construction site selection policies that

fostered racial imbalance, transfer policies that permitted white
flight from "transitional™ schools-—and patterns of racial iwmbalance
in faculty assignments. The courts gave faculty racial imbalance
substantial weight in these assessments, for the reasons stated by

the Ninth Circuit Court of Appeals in Kelly v. Guinn, 456 F.2d 100,

107 (1972):

Teacher assignment is so clearly subject to the
couplete control of school authorities, unfettered
by such extrinsic factors as neighbhorhood residential
couposition, or transportation problems, that the
asgignment of an overwhelming black faculty to black
schoole ig strong evidence that racial considerations
have been permitted to influence the determination

of school policies and practices.

Appiication of these standards to a wide variety of northern
and western school districts during the 19708 resulted overwhelmingly

in findings of discriminatory intent whenever integration was




seriously pursued.‘o Examples of the types of faculty imbalance
considered unacceptable by the courts were situations were 80
percent of black teachers were in majority black schools (Kelly v.
Guinn, supra), where 75 percent of the black teachers were in

schools that were S0 percent or more black (Morgan v. Hennigan, 379

F. Supp. 410 (p, Mass.), aff'd sub nom, Morgan v. Kerrigan, 509 F.

2d 580 (ist Cir. 1974), cert. denied, 421 u.S. 963 (197%), and even

where, in a district with 10 percent black students, 61 percent of
black elementary school teachers were in 14 elementary schools, each

of which had over 15 percent black students. Booker v. Special

School Disrict No. 1, 351 F. Supp. 799 (D. Minn 1972). 1!

10G. Orfield, Must We Bus? (1978, p. 24). The Supreme Court's

1979 decisions in Dayton Board of Education v. Brinkman, 443 U.S.
526 and Columbus Board of Education v. Penick, 443 U.S. 449 further
complicated school districts' likelihood of justifying patterns of
racial imbalance since the Court in these cases made clear that if a
school district anywhere in the country was operating on a dual
basis at the time of the Brown decision (whether or not such prac-
tices were specifically mandated by state statutes), it had an
affirmative duty. to take steps to eliminate vestiges of the dual
system or at least to show that current racial patterns do not
reflect the impact of the pre-1954 pelicies.

The type of faculty practices considered unacceptable under the
Dayton/Columbus standard was illustrated by Adams v. United States,
620 F. 24 1277 (8th Cir. 1980) where the Court noted that in St.
Louis since 1962 11 new schools had opened with 100 percent black
faculties, 4 with 100 percent white faculties and only 4 with
racially balanced staffs.

11A notable exception to the general correlation in court deci-
sions between findings of de jure student segregation and findings
of discriminatory intent in faculty assignment practices was the
Detroit desegration case, Bradley v. Milliken, 338 F. Supp. 582
(E.D. Mich. 1971), aff'd 484 F. 2d 215 (e6th Cir. 1973), reversed on
other grounds, 418 U.5. 717 (1974). There, although the court found
intentional discrimination based on zoning, school construction,

and other practices of the Board of Education, it explicitliy held
that the school district's hiring and faculty assignment policies
were not discriminatory and refused to mandate forced transfers to

16




Where unacceptable statistical imbalances were found, the
® courts usually ordered prompt remedial action. Most school districts
found faculty desegregation mandates more Palatable than student

desegregation orders. (See, e.g., Keyes v. School Disrict No. 1,

o Denver, Colo., 521 F.2d 465, 484 {10th Cir. 1975). But some argued

vociferously that conditions in the North differed from those in the
South and that, at times, éssigning extra minority staff to minority
® , schools was a sincere, enlightened attempt to provide “role models™
that would inspire achievement by minority students. However, these
"role model” erguments were consistently rejected by the courts.

® See, e.g., Morgan v. Hennigan, supra; Arthur V. Nygquist, 429 F.

Supp. 206 {WD. N.Y. 1977), aff'd 573 F. 2d 134 (2nd Cir. 1978).
The judicial remedies oredred to correct these imbalances

tended to be straightforward--especially in comaprison with the

achieve Singleton ratios.

' ® Among the key facts which influenced this decision were findings

that the Detroit school system had implemented strong affirmative
action policies designed to achieve racial balance 11 instructional
staff which resulted between 1960 and 1970 in an increase in black
representation among lts teachers from 23.3 percent to 42,1 percent
and among lts administrators from 4.5 percent to 37.87 percent. The

® court further noted that Detroit had a higher proportion of black
administrators than any other city in the country; that it employed .
black teachers in a greater percentage than the percentage of adult ———
black persons in the city; that teacher transfers were not granted
in the Detroit schoel System unless they conformed with the balanced
staff concept; and that from 1963 to 1970, the number of schools

® with less than 10 percent black teachers decreased from 99 to 12.

One technique the Detroit board utilized to attain these results was
to hold open hundreds of positions in schools with less than 25
percent black staff, rejecting white applicants for these positions
until gualified blacks could be found and assigned. The court also
® noted that community pressures to assign male black administrators
to black schools to serve as role models were rejected, where .
inconsistent with the balanced staff concept.

12
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complexities of rezoning and mandatory busing invoilved in correcting
student racial imbalances and student populations. As a rule, the
courts in the nothern and western cases either required each school
in a district to move towards a faculty racial population
"substantially similar” to that in the system as a whole (See, e.g.,

pavis V. School pistrict of the City of Pontiac, 443 F.28 573) (6th

Cir. 1971), or, specifically, within a range of approximately 5

percent in accordance with the Singleton ratio utilized by the

Courts in the southern desegregation cases. See, e.g., Armstrong v.

Board of School Directors, 471 F.Supp. 827 (p. Wis. 1979), aff'd 616

F. 2d 305 (7th cir. 1980).

OCR'S IMPLEMENTATION OF FACULTY DESEGREGATION REQUIREMENTS

The greatest confrontations over issues of faculty desegregation

occurred not as a result of court decrees, but in the wake of

administrative enforcement activities.12 Ironically, it was

1z‘rhese enforcement activities grow out of Title VI of the 1964
Civil Rights Act, 42 U.sS.C. $820004-20008-4 {1976), which prohibits
discrimination on the grounds of race, color, or national origin in
programs that receive federal funds. Congress directed each federal
grant-giving agency or department to establish rules and procedures
to implement this prohibition. 1In the Department of Health, Educa-

- vo—-—tiol and Welfare (znd subseguently in the Departument of Eduecation)
this responsibility was largely delegated to -the QOffice of Civil
Rights (OCR). OCR also came to play a key role in determining
whether school districts that applied for desegregation grants under
the Emergency School Assistance Act of 1972, 20 vU.s.c. 1601=1619,
satisfied that Act's stringent eligibility standards regarding
racially inbalanced faculties. OCR investigations and enforcement-
proceedinge could lead t¢ the termination of all federal funding to
an offending school district, or to the rejection of an application
for desegregation funds. Such proceedings were initiated either by
the filing of administrative complaints with OCR by affected indi-
viduals or advocacy groups, or by the determination of an agency-
initiated "compliance review” that civil rights violations were
occurring. See Block, (1983).

13
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cities where there had been no court findings of intentional
discrimination, and no federal court decrees requiring mandatory
student desegregation, that were subjected to the strongest
enforcement pressures to achieve prompt compliance with the
Singleton standard, through the forced transfer of hundreds of
teachers. The double irony of this sitvation is that these
stringent faculty desegregation enforcement initiatives ori-
ginated with OCR during the Nixon years, at a time when the
Administration’s general posture was to moderate enforcement of
the civil rights laws.

In the early 1970s the Nixon Administration's civil rights

policy clearly sought to slow the pace of forced scnool de-

segregation in the South and to i1imit the use of mandatory

busing everywhere. As a result, OCR’s enforcement staff,

which, as indlicated above, had been vigorocus and highly success-
ful in pressing for rapid desegregation of southern school
districts in fhe late 1960s began to turn its attention toward
other areas of civil rights enforcement which would not be
affected by these policy dictates.13 Conseguently, problens

of faculty segregation, which could be remedied without the

13The effect of the Nixon Administration's change in policy

on OCR's activities was dramatic. Between July 1964 and March
1970, OCR had initiated approximately 600 administrative
proceedings=--in 1968 and 1969 they were being commenced at

the rate of 100 per year. However, between March, 1970, and
February, 1971, OCR commenced no new proceediigs whatsoever.
Similarly, whereas 44 districts had been subjected to fund
terminations in 1968-69, there were only two such termi-
nations in 1969-70 and none during the next three years. adams
v. Richardson, 351 F. Supp. 636, 640 {D.D.C. 1972)}.

13




use of forced busing and which occurred in the North and West
as well as the South, became a prime focus of OCR’s enforcement
activities.14

OCR's analysis of faculty assignment data tended to retveal

substantial patterns of racial imbalance in the teaching and

This pattern of inaction led a group of civil rights attorneys

to initiate an unusual lawsuit against HEW, charging that the
Department had violated Title VI by abandoning on a wholesale
basis any serious attempt to enforce the statute. In 1973, the
United States District Court for the District of Columbia issued
a decision in this case upholding their claims. Adams v.
Richardson, 351 F. Supp. 636 (D. D.C.), 356 F. Supp. 22 (D. D.C.},
aff'd 480 F. 24 1159 {D.C. Cir. 1973}.

The pressure from the court in Adams, -=d a companion litigation
concerning enforcement of civil rights statutes in northern and
western school districts, including several large cities,
compelled CCR to continue active civil rights enforcement, at
least in certain areas, despite the Administration’:. contrary
policy preferences. See Brown v. Weinberger, 417 F. Supp. 1215
{D.D.C. 1976), aff’d sub ncm. Brown v. Califano, 627 F. 2d 1221
{D.C. Cir. 1980). These judicial pressures were not completely
unwelcome to those career OCR officials who personally had
chafed under the Administration’s enforcement limitations.

14Investigation of faculty segregation problems occurred in
many of the large cities in the context of broader investigations
of possible discrimination affecting students in areas less
politically sensitive than basic student desegregation. Scme
of these areas were comparability of resource allocation,
intraschool student assignment ("tracking®) practices, and
limitations of opportunities for non-English speakling students.
These issues also applied nationwide and would not involve
forced busing. Analysis of both student and faculty racial
imbalance statistics also was a reqgular part of OCR’s review of
school district eligibility for ESAA funding. (See discussion
at pp. 16-17 below.)

A detailed discussion of the "Equal Educational Opportunity
Reviews™ and their relationship to the faculty desegregation
issues is contained in M. Rebell and A, Block, Equality and
Education: Federal Civil Rights Enforcement in the New
York City School System {(forthcoming, Princeton University

Press, 1984).




administrative gtaffs of the large city school districts. For
example, in New York in the mid-1970s, when approximately i1
percent of the teaching staff was minority, 82’;ércent of the
minority teachers were assigned to schools having 84 percent or
more binority enrollment; 15 percent were assigned to schools
where minority enrollment was under 35 percent (OCR letter of
findings, November, 1976).

Although they generally acknowledge the validity of such
statistical patterns, school district officials in the affected
cities vociferously denied that these patterns resulted from
any intentional de Jjure segregatory acts. Despite these
denials, however, they entered into negotiations with OCR and
eventally agreed to the terms of "voluntary” coqpliance agree-
ments which required them to take sfrong, prompt, specific
action to assure compliance with defined numerical geals.

Why did each of the large city scgﬁ;l districts enter into
such agreements in the absence of judicial findings of inten-
tional discrimination? (At the least, insisting on a judicial

finding would have delayed the recessity for swalleowing highly

distasteful medicine for several more years.) The answer to

this question lies in the two strong sanctions that OCR was

able %o wield even in the absence of any judicial findings or
court orders. The first was the threat of invoking the ultimate
Title VI sanction: termination of all federal funding to the
school district. Second was OCR's ability to cause the im-

mediate withholding of willions of dolliars in federal funds




which otherwise would be available to each of these school
districts under the Emergency School Aid Act (ESAA), a statute
which provided substantial aid to most school districts for
broadly defined desegregation projects, but which explicitly
precluded funding for school digtricts which engaged in
practices that resulted in the segregation of students or
faculty~-whether or not these results stemmed from intentional
15

discriminatory acts.

OCR's consiéﬁent position throughout the 19703 was to

insist that patterns of racial imbalance in school staffs gust

be remedied by prompt action to achieve immediate compliance
either with the Singleton standard or with the standards set
out in federal regulations for waiver of ineligibility under

ESAA.16 Where adherence to the Singleton standard could not

1SAlthough liability under Esaa may be based on discriminatory
impact without a showing of discriminatory intent, Board of
Education, New York City v. Harris, 444 u.s. 130 (1972), it was
not clear at the time whether there could be a finding of
liability under Title vI without a finding of intentional
discrimination. Couwp. Lau v, Nichols, 414 17,5, 563, 568
(1974), with Bakke, supra. 1In its complex recent decision in
Guardians Association v. Civil gervice Commission of the City
of New York, 103 g, Ct. 3221 (1983), a S-person majority of the
Supreme Court held that liability could be found based on
discriminatory impact alone, aithough the opinions differed on
whether the valid source of the requirement was the Title vI
statute or its implementing regulations.

o he ESAA standard found in 45 C.F.R. 185.44.4.3 (1973),

provided that the racial composition of faculties could not

vary more than a range 75 percent/ 125 percent of the systemwide
composition of the teacher corps. For example, in a system

with 10 percent minority teachers, the composition of individual
schools could range from 7.5 percent to 12.5 percent minority.

In small school districts with few minority teachers, where the
gain or loss of a handful of teachers could change the percentages
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be achieved by other means, mandatory transfer and reassignment
of teachers and administrators would be demanded. A discussion
of the negotiation and implementation of OCR's faculty integra-
tion agreements in four wmajor cities, Los Angeles, Chicago,
Philadelphia, and New York, will illustrate the extent to which
OCR was able to impose these policies in each of these school
district and the impact of their implementation on the affected

teachers and schools.17

Los Angeles
In Jarmary, 1975, in connection with a pending application
for ESAA funding, the Lo; Angeles Board of Education adopted a
voluntary staff integration plan which, over the course of the
next year, reduced the number of one-race schools from 71 to 5

and increased the number of schools meeting a stated criterion

of a 15 percent to 50 percent minority to majority ratio from

228 to 323 (the minority percentage, districtwide, was approki-

mately 30 percent). (Los Angeles Unified School District,

ages substantially, OCR might allow a variation in absolute
terms of one, or perhaps two, teachers from the norm in a given
school even if the Singleton or ESAA standard was not techni-
cally met.

Which standard is strictar--singleton or ESAA--depends on the
systemwide percentage of minorities in a given school district
as illustrated in the chart set out on the next page.

17The research for these case studies was uvndertaken under a
grant from the National Institute of Education in connection
with the research project reported supra, n. 14. Contractors
undertaking such projects under government sponsorship are
encouraged to express their professional judgument freely in the
conduct of the project. Points of view or opinions stated
there- {and in this article) do not, therefore, necessarily
repressnt official NIE positions or policy.

18
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Table 1

Comparison of Singleton and ESAA Standards

Standard ESAA Singleton
3
Minority
Teachers 75/125% +5%
40% 30-50 35-45
10% 7.5=12.5 5-15




' Office of the Superintendent, Memorandum No. 46, May 25,

1976.)

OCR, however, found this plan unacceptable for the follow-

ing reasons:

1. The plan depends primarily upon the assignment of
new teachers, the occurrence of unscheduled leaves
of absence, and the voluntary transfer of faculty
to desegregate the faculties of your schools. We
have found from past experience with other districts
that such efforts must in most cases be coupled with
involuntary reassignments in order to ensure that
effects of past discriminatory staffing practices
are overcome, and

The timeframe (five1gears) does not meet the current
legal requirements.

After further discussions and correspondence, OCR notified

the Board on May 5, 1976, that if an acceptable plan to remedy

. the violations was not received within 30 days, adwministrative
enforcement procedures would be commenced. The district's
initial reaction was to propose that staff balance ratios of 15
percent to 50 percent in each school be established for 1977-78
and a 20 percent to 40 percent range for the year after. The
district also asked whether teachers whose assigrwment is pre-~
dicated on unique educational expertise could be exempted
from the mandatory aspects of the program. OCR accepted the
proposed ratios--even though they provided a 10 percent dis-
parity range from the districtwide ratios in iieu of the
Singleton standard’'s 5 percent range--but insisted on a more

rapid implementation schedule, requiring partial compliance

18Letter from Llovyd I,. Pierce, Director, OCR Region IX, to
william J. Johnson, Superintendent of Schools (Apr. 7, 1975).




for the coming school texrm and full compliance the year after.
The detailed plans which were formmlated by the school
district over the next two years to meet OCR's timetable
contained both voluntary transfer and backup mandatory transfer
components. In order to provide incentives for voluntary
transfers, teachers were offered the following inducements:
1. A written guarantee of a right to return to his
or her home school after four semesters of service.
(Teachers transferred under the mandatory scheme
would have no such return rights.}
A right to specify five particular schools to which
he or she desired to be transferred. (However, the
teacher would also have to be available for transfer
to certain other schools if there were no vacancies

in the designated locations.

Priority status for summer school employment oppor-
tunities.

Special consideration for prometional examinations.
Oportunities to enr¢ll in a special masters degree
program in urban ed?gation with emphasis on multi-
cultural education.
If the voluntary prcgram did not result in a substantial
encugh number of transfers to meet the compliance goals,
mandatory reassignments would automatically be instituted. The

mandatory transfer scheme implemented during the first year was

built around complex procedures for school matchings and a

19

In addition, under a special program knewn ag the Urban
Classroom Teachers Program, developed as part of the student
desegregation plan in a related state court desegregation case,
see Crawford v. Board of Education, 5571 P.2d 28 (1976), teachers
who agreed to staff certain core urban schools were provided
incentive pay increases of approximately 11 percent (ostensibly
in consideration for extra hours of teaching time).




random selection process which included all teachers in the
school, regardless of seniority, except foxr probationary
teachers with less than three years' experience at the parti-
cular school and teachers over age €0, (In addition, teachers
of special education, kilingual education, and certain speciality
areas were exempted.) In addition, principals would have the
option to request exemptions for up tO a maximum of 25 percent
of the number of teachers remaining after all other exemptions
had been taken "based on the instructional needs of the school.” ’
Los Angeles Unified School District, Office of the Super-
intendent, Memorandum No. 46, May 25, 1976, p. 7. 2Apprcals by
individual teacheré were permitted based on medical and hardship
factors. {(Bardships could include extensive distance to be
traveled, a major factor in the 1,.,2. area, especially or single ~
parents who were heads of households.)

The basic plan was modified somewhat prior to the second
year of its implementation in 1977-78. The major change was
the substitution of a seniority order transfer scheme for the
prior random éelection process. éﬁery teacher in the school
district was given a seniority ranking number. 'Ie;chers
at each school were to be listed in inverse order of seniority
and transfers were then effected under a complex, tripartite
scheme that first matched various imbalanced schools and then
drew from supplementary pools of additional potential trxansfers

to "facilitate matching and compensate for éttrition.“

Teachers with less than five years’' assignment at the location




would be exempted from transfer unless an insufficient number
of teachers were drawn from the threz primary pools. The plan
specified that, in general, transfers would take place during
the first four weeks of each school term. It noted, however,
that "teacher integration will take place on a continuous
hasis, and transfers may be made at other times during the
school year." Los Angeles Unified School District, Office of

the Superintendent, Memorandum No. 36, May 23, 1977, p. 14.

Inplementation of the plan during its first year resulted

in approximately 400 mandatory transfers, plus an additional
approximately 1,250 assignments of new teachers, teachers
returning from leave, and so forth, which in some sense might
be said to have been nonvoluntary. According to administrators
and union officials involved in the process, implementation was
accompanied by serious morale problems the first vear. "Parents
marched, teachers resigned, people cracked up. There was a hig

rise in workman's compensation claims.“20 However, imple-

2OInEE§;{éw with Sam Xresner, Director of Staff, United
Teachers of Los Angeles {Jan. 28, 1963). OUTLA, the main
{though, under California's “"meet and confer" laws, not the
exclusive) teachers’ union, decided from the ontset of the
negotiations with OCR not to oppose teacher integration as a
concept. According to Mr. Kresner, although UTLA was bothered
by the mandatory nature of the agreement, they decided to
accept the concept as given and put their main efforts into
trying to amend the plan to include a seniority orientation
and otherwise to improve the implementation details. {(Zmong
the various I.os Angeles teachers’ unions, UTLA was considered
the most liberal. 3It had always had strong representation of
minorities among its members and had an active black membership
caucus.) UTLA's willingness to cooperate with the board in
implementing the plan was, however, met with solid opposition
“from other. smaller teacher groups. One of these filed a case
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mentation of the seniority order system in the second year

combined with an expansion of the procedures and incentives for
voluntary transfers (which almost totally eliminated the need
for mandatory transfers) appeared to have regulzrized the
process and lessened the level of resentment and resistance.
(0f course, much of the incentive for "voluntary” transfers
obvicusly came ¢rom the fact that those who did not volunteer
zight well find themselves the subject of mandatory transfer.)
A statistical analysis of the impact of the teacher inte-
gration plan was prepared by Dr. Robert E. Searle, Administrator,
Personnel Civision, in april, 1981. It concluded that over the
five-year period since initiation of the plan, more than 8,500
teachers were transferred in accordance with its guidelines.
The report alleged that as a result of these transfers, teacher
resignations and retirements more than doubled in 1977-78 and
tripled in 3978-79. Teacher turnover at mid-city schools
averaged 35 percent to 40 percent. The report concluded:
As a result of teacher transfers required to meet
. OCR goals and subsequent teacher attrition, mid-
city schools experienced: transfer of significant
numbers of experienced minority teachers; 1loss of
Key instructional personnel; accelerated rates of

attrition among non-minority teachers transferred in:
unfavorable ratios of substitute to contract teachers

in federal district court oppeosing the agreament. The court
ultimately npheld the validity of the plan. Zaslawsky V.
Board of Eduncation of the Los Angeles City Unified School
District, 610 F.2d 661 (9th Cir. 1979).




and large numbers of unfilled positiona.z1
Despite its substantial impact, there were indications

that the L.A. transfer plan did not fully meet the percentage

goals required under the agreement with QCR. For example, in

1980, the District admitted that 83 schools were out of com~
Pliance and in 7981, that 72 schools were out of compliance.
bﬁ';everal ocasions, beginnihg in 1977, the District requested
exemptions to permit, at least on a one-year basis, a broadening
of percentage goals to a 20 percent to SO percent range. These
were rejected by OCR, although exceptions were permitted for a
number of - specific scheols.
Chicagc |

Active involvement of the federal govermment in facuity
desegregation matters in Chicago began on July 9, 1269, with a
letter from the Department of Justice informing the Chicago
Board of Education that examination of certain data had led the
Department to conclude "that the school system's policies with
regpect to the assignment and transfer of faculty and staff
menbers has had the effect of denying Negro students in the

Chicago Public Schools the egqual protection of the 1aw.“22

2
1The conclusions of this report, written at a time when the

Los Angeles Unified School District was in the midst of a
politically charged desegregation battle, cannot, of course, be
considered neutral findings. Rapid demographic changes in the
district would undoubtedly have resulted in many white teachers
being assigned to minority areas even without OCR pressures.

22Letter from United States Department of Justice to Chicago
Board of Education (July 9, 1969).




The Board denied the charges of de jure segregation but it
nevertheless entered into negotiations with the Department and
later with HEW.

Approximately two years after this negotiating process had
begun, the Board approved a plan to "Integrate School Faculties
and Equalize Per Pupil Costs." Among its main features were
goals to balance faculties so that "In schools in which mors
than 50 percent of the faculty is hlack, no more than 75
percent of its teachers shall be black" (Chicago Public Schdals,

Integrating Faculties and Provisions of Egually Effective

Educational Services, July 1969-1976, annexed to_Plan for the

Implementation of the Preovisions of Title VI of the Civil

Rights Act of 1964 Related to Integration of Faculties,

Assignment of Principals, Bilingual Education Preograms, May 23,
1977, p. 61) and, similarly: in majority white schools at least
25 percent of the teachers would be black. The Department

of Justice rejected this plan, holding that it did not meet the
requirements of federal desegregation law. But the federal
anthorities did 1ittle over the next two years to follow up on
their rejection.

Early in 1975, however, the Board Qas informed by the
United sStates Cffice of Education that its application for ESAA
funding was being denied becanse of discriminatory assignment
of teachers and discrimination against néglonal origin miﬁority

childzren. After several meetings between the Board and OCR

-

officials, a new plan was adépted by the Board in February of
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1976, the Key provision of which was that by September 1977:

At least 80 percent to 85 percent of the schools

will have a ratio of nonminority teachers to minority
teachers or minority teachers to nonminority -teachers
between 30 percent and 70 percent. Id. at &7.

At that time, the racial comp¢sition of the schools was to be

further analyzed and additional steps taken if necessary to
enhance integration. In addition, the plan promised to assign
ali newlteachers to schools "In such a way that the nonminority/
minority representativeness of the teaching staff will be
enhanced or maintained.” Id. at 67. Furthermore, no assignments
were to be made from the transfer list set forth in the collec-
tive bargaining agreement with the Chicago Teachers' Union for
the next three years, except for wvoluntary transfers made to
enhance integration.

OCR rejected this plan and, shortly thereafter, initiated
administrative proceedings against the Boaré for noncompliance
with Title VI. On February 15, 1977, the administrative law
judge issued a dzcision upholding QCR's position on the faculty
assignment issues. The decision determined that the Board was
guilty of intentiomal segregation in regard te teacher assign-~
ments, noting that in this area the Board had complete control
and that statistical testimony jindicated that the chances of
the assignment patterns at issue being random were "one in a
million.™ Matter of Chicago Public School District #299, Dct.

No. 5~120, Admin. Proc., Dept. of EEW (Pebruary 15, 1977). The

administrative law Jjudge ordered termination of federal funding




for all education programs "infected" with noncompliance (which
included most bilingual programs, many Title I programs, NDEA
vocational education, Title II library assistance programs,
etc.}.

At this point, an intensive six-month negotiating process
commenced. It led to lmplementation of a detailed agreement
and the transfer of approximately 1,300 teachers and 80 prin-
cipals by the start of the next school vear. The key element
of the final plan which emerged from this process was a commit-
ment that the faculties in the Chicago public schools would be
integrated by thé next September so that:

1. The racial/ethnic composition in each school would be

—-no more than 65 percent non-minority and no less
than 40 percent non-minority

--no more than 60 percent minority and no less than
35 percent minority

The percentage of experienced teachers in each school
would be between plus or minus 12 percent of the
system~wide percentage of experienced teachers for
each school.

The range of educational training of the faculty in
each school would be substantially similar to the
range in the system as a whole.

In addition:

1. The percentage of minority principals assigned to
non-minority schools shall be the same as the per-
centage of minority principals assigned in the system
as a whole, provided that there shall be a2 fair
distribution of minority principals assigned to
schools of high non-minority student enrollment.

The percentage of non-minority principals assigned
to minority schools shall be the same as the per-
centage of non-minority principals assigned in the
system as a whole.
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The percentage of female principals in each adminis-
trative grade is essentially the same. Plan for

the Implementation of the Provisions of Title VI of
the Civil Rights Act of 1964 Related to: Integration
of Faculties, Assignment of Principals, Bilingual
Education Programs, p. 7 (October 12, 1977).

The significance of the basic 65 percent-40 percent and 60
percent-35 percent faculty assignment‘ratios in this plan can
be understood in reference to the systemwide racial ratios as
of April, 1977, which were 54.3 percent majority and 45.7
percent minority. Thus, the 65 percent-40 percent range
for white faculty members meant, in essence, a deviation from
the 54.3 percent citywide average of 10.7 percent on the up

side and 14.3 percent on the down side. In regard to non-

minority teachers, the ranges were 14.3 percent on the up side

and 10.7 percent on thLe down side. Again, therefore, OCR

accepted disparity ratios greater than both thé Singleton 5
percent standard apparently in exchange for a commitment to
inmediate implementation of the agreed ratios.

The plan anticipa{éd that immediate compliance could only
be achieved through mandatory transfers. These were to bBe
accomplished through a complex seniority scheme for which the

teachers union23 had pressed. All teachers were organizead

23The Chicago Teachers Union was consulted extensively by

the school district's representatives in the negotiations with
OCR. The union was not happy with the mandatory transfer
approach, but after its efforts to exert peolitical influence
on the process failed, it worked with the board on the imple~
mentation details; seniority protection was its major concemm.
{Interviews with Robert M, Healey, President, Chicago Teachers
Union (January 7, 1982); Conrad Harper, Esqg., Consultant and
Chief Negotiator for OCR {QOctober 22, 1981%1).
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for the purposes of the plan into seniority categories. Random
numbers were assigned to each teacher within each seniority
grouping to determine who would be transferred. When transfers
were called for, they would be made from the lowest Seniority
group level first.

Teachers selected for movement were matched with other
teachers on the basis of race (non-minority with minority),
experience, distance, and training levels. Teachers 55 years
or older were exempt from selection for transfer or reassign-
ment unless it was not possible for a school to be brought into
compliance with éuch exemptions. Further exemptions were
available for special programs and needs if appropriately
qualified staff were not available to maintain the integrity of
those programs.

The plan was implemented in "two passes” during the summer
of 1977. It was an enormous job. Mass computer programming of
seniority calculations and other characteristics of all teachers
in the system had to be undertaken. Joan Raymond, the assistant
superintendent in chargye, called the process "a monstrosity.”24

Initially letters went out to 1,706 teachers informing them

that they were slated for mandatory transfer. Appeal procedures

24

Interview with Joan Raymend (Dec. 7, 1981). Dr. Raymond
took professional umbrage at having been compelled by OCR to
rush through full implementation on only several mc..tas'
notice. She said she had warmed them that "they would destroy
the system. In the end, many scars were left.® She thought it
an unnecessary upheaval because the same results could have
been achieved on a phase~in basis.




wer; permitted based on program needs, hardship, or error.
Almost a thousand cases were appealed, and of these 349 were
granted (more than a third based on "error"). Because more
mandatory assignments were needed after these appeals, a second
pass was instituted, resulting in transfer notifications to 442
additional teachers (and further appeals by them). %>

Implementation of this massive mandatory transfer plan in
the fall of 1977 resulted in substantial compliance with the
stated goals. Trom time to time in later years, OCR alleged
that certain schools were no longer in compliance with the
agreement. Negotiations resolved most of these problems,
although in September, 1981, another approximately 150 teachers
had to be mandatorily transferred.
Philadelphia

In the spring of 1978, the Philadelphia school district
applied for a substantial ESAA grant in order to obtain funds
to effectuate a desegregation plan to which it was committed in
a state court litigation. School district officials had
expected the ESAA application to be processed and approved
gquickly, largely because they had previocusly entered into a
consent agreement with the Pennsylvania Human Relations
commission to remedy faculty desegregation problems and they

had scrupulcusly complied with that agreement. {That plan

25

There were also appeél,proceduxes and exemptions for the
principals’ assignments. In all, 80 out of 537 principals in
the system were transferred.




involved voluntary transfers aimed at assuring at least 10-20
percent minority teachers in each school.)

However, on June 22, 1978, Philadelphia's school super-
intendent received a letter from the United sStates Office of
“ducation stating that the district was not eligible for an
ESAA grant because:-

The district's teaching staff is 63 percent
white, 36 percent black and 1 percent other
minority group members...60.7 percent of the
district's black teachers are assigned to the
114 schools (41 percent of the district's
schools) with 90 percent or higher black
student bodies. Turthermore black teachers
are assigned to predominantly white schools in
proportions well below their representation
district-wide. Only 8.4 percent of the district's
black teachers are assigned to the 62 schools
(22 percent of the district's schools) g%th 80
percent or higher student bodies [sicl.

After an attempt to change OCR's position at a show cause
hearing proved futile, the school district guickly agreed to
comply with QOCR's requirements in order to obtain the vitally
needed EsaA funding for the fall term. These requirements were
that by September all schools in the district would precisely
reflect the 75 percent/125 percent ESAA standard, i.e., a
winority population in the range of 27 percent-45 percent.

Rather than a formal plan, the methed utilized to achieve these

26Letter from United States Office of Education to Philadelphia
School Superintendent (June 22, 1978). OCR apparently rejected
the district's reliance on the Human Relations Commission’s
guidelines because between the time of their establishment and
the time of OCR's investigation, the percentage of black
teachers in the district had risen from 28 percent to approxi=-
mately 36 percent and modifications which should have been made
to reflect these changes had not been undextaken.
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results essentially consisted of modifications of teacher
transfer provisions that had been put into the union contract

in the late 1960s in order to comply with the Human Relations
Commission's guidelines. Agreement between the Board of -
Education of the District of Philadelphia and Philadelphia
Federation O0f Teachers, Local 13 American Federation of Teachers,
AFL=-CIO, September 1, 1980=-August 31, 1982.

The contract defined both the acceptable racial balance
ratiog and the seniority order in which mandatory transfers
would be made. The contract also listed certain incentives for
voluntary transfers, including rights to return to original
schools and the opportunity to take one-month summer courses at

27

full pay. Newly hired teachers were eligible for transfer

at any time during the course of their first year, but more

experienced teachers could be transferred only at the beginning

of the year. )
Implementation of the new transfer policies in the fall of

1978 required massive numbers of reassignments. The district

officially reported to OCR that out of approximately 12,000

teachers, 1,008 white and 1,008 black teachers were transferred

" under the OCR agreement. (This was based on an estimate that

27These were not, however, as extensive as were the comparable
provisions in the Los Angeles plan. In choice of assignment
and other areas, mandatorily transferred teachers wounld be
given preference over voluntary transferees. The racial
balance transfer aspects of the contract were complex because
they were intermeshed with additional procedures for transfers
resulting from reduced enrollments.




clbse to 50 percent of the overall total of 4,500 teacher
transfers necessitated that fall were dAue to racial factors.)
Needless to gsay, transfers of this magnitude, which dwarfed the
mandatory transfer schemes in both Log Angeles and Chicage, had
a major impact. School district officials, reflecting after
the fact upon the problems they encountered. admitted that they
had not anticipated how chaotic it would be. Chicage had taken
the whole summer to work out computer runs in planning to
transfer 1,700 teachers. In Philadelphia, a much larger number
were moyed on much shorter notice. Because of this pressure,
many mistakes were made. In fact, the union brought a major
arbitration claiming that, in a substantial number of cases,
seniority had been miscalculated and the wrong people trans-
ferred. As a result of a favorable verdict for the union in
the arbitration, many of these transfers had to be redone in
Febrmary, creating more chaos and resentment among the teaching

staff.

Philadelphia's racial balance plan has continued in effect ~?

since i978. School district officizis have estimated that in
the second year there were about 1,000 moves, although no one
was able to pinpoint precisely how many were actually required
by racial balance as compared with enrollment decline needs.
OCR cofficials acknowledge that the district has been funda-

mentally in compliance with the agreed gcals since the first




year, even without an actual monitoring presence by OCR.28

School district administrators have taken pride in the fact
that after the first year, they "got the bugs out of the
system” and now methods for calculating seniority and transfer . S e L T
rights are down to a science. "It all works rather auto
matically ncw.”zg

Although, especially in the chaotic 1978-79 school year,
the mandatory transfers had a substantial detrimental impact on
teacher morale, Philadelphia school district officials expressed
less resentment years after the process had been initiated then
did their counterparts in Los Angeles. In fact, Murray
Bookbinder, Executive Director of the Philadelphia Board of
Education's Office of Personnel and Labor Relations stated
that, "In the long run, this may have been a plus.” ﬁe believes
that a2ttitudes toward integration of a large number of teachers

had been favorably changed with the passing of time and the

stabilization of the transfer system.30 Consistent with Mr.

281nterview with Theodore Nixon, Chief, Elementary and
Secondary Education Division, OCR, Region I (Apr. 14, 1982).

zgznterview with Michael Aaronson, Assistant to the Executive
Director, Philadelphia Board of Education, Office of personnel
and Labor Relations (Apr. 14, 1982).

3OInterview with Murray Bookbinder, Executive Director of the

Philadelphia Board of Education's Office of Personmnel and Labor

Relations (Apr. 14, 1982). Mr. Bookbinder acknowledged,

however, that these attitudes did not include all teachers,

especially those white teachers with substantial seniority who

had been compelled to_transfer to black schools in "bad" areas.

He also added that there may have been less attrition and _ o
negative faculty morale than in Los Angeles because high

unemployment and declining school enrollments throughout the




Bookbinder's sentiments, the Philadeilphia Board of Education
voted to retain permanently the OCR percentage quota system,
after being officially notified by OCR on June 23, 1982, that
since school faculties had now been successfully integrated,

its continuationygés no longer legally required.31

New York32

Early in 1973, OCR commenced a massive investigation of
several areas of possible discrimination against students in
the New York City school system as the opening chapter of its
"Big Cities Review"” project. Although faculty segregation
issues were not a prime focus of the investigation as originally
conceived, this position was reconsidered in 1976 when, as a
result of New York City's fiscal crisis, thousands of teachers
were laid orf and two major administrative class action
complaints were filed with OCR charging the New York City ﬁ;ard,
of Education with employment discrimination.

Consequently, in November, 1976, when OCR issued the first

of two letters of findings growing out of its years of investi-

gation, the letter dealt exclusively with faculty discrimination

area denied potentially dissatisfied teachers any alternative
employment opportunities.

3‘!Thj.s voluntary policy was declared unconstitutional by the
United States District Court, for the Eastern district of
Pennsylvania in XKrommick v. School District of Philadelphia 555
F.Supp. 249 (E.D. Pa. 1983}, (This case is discussed in more
detail in n. 34, infral.

323 full case study narrative and analysis of the events in
New York is contained in Rebell and Block, supra, n. 14.
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issues. OCR alleged New York discriminated both in initial
hiring (largely because minority applicants tended to fail in
disproportionate numbers a licensing examination mandated by
state law, which OCR held was not properly validated), and in
the assignment of teachers and administrators to particular
schools in the city.

The Board of Education's response admitted the racial
imbalance figures, bLut claimed that the inequitigs were caused
by forces outside its control and its legal responsibility.
Especially significant were the workings of an "alternative
hiring system" which allowed schools with low average reading
scofes {(mostly in minority areas) to hire teaéhers who had not
passed the regﬁlar Jicensing exams or out of rank order from
the lists of those who had passed. Although the alternative
hiring system had heen sought by minority groups to promote the
hiring of minority teachers, it appeared also to result in
an exacerbation of faculty racial imbalance figures.

The Board offered to commit itself to a voluntary "equal
educational opportunity plan” which contained the following
elements:

1. increasing employment opportunities. for new teachers
during a perioed of layoffs by promoting preretirement
programs for older teachers and instituting work sharing
programs

2. utilizing the opportunity creﬁted by the layoffs and

attendant seniority "hbumpings” to foster faculty
integration

3. promoting voluntary transfers




seeking legislative changes to eliminate the rank
order hiring requirements

granting hiring preferences based on job related
factors that would improve opportunities for minority
persons - :

initiating a research and development program to
create a new "equitable, valid system for teacher
certification and selection.”"” Response of the Board
of Education of the City of New York to the November
9, 1976 Letter from the 0ffice for Civil Rights,
United States Department of Health, Education and
Welfare (April 22, 1977).

In its response, the Board specifically eschewed the use of any

quotas and rejected the use of forced teacher transfers.

OCR's response, issued by David Tatel, its new director
under the Carter Administration, was to insist on immediate
implementation of the 5 percent Singleton standard by the
beginning of the approaching school term, and to reguire that
the Board of Examiner's tests and ranking procedures be vali-
dated in accordance with the guidelines of the federal Equal
Erployment Opportunity Commission.

A lengthy negotiating process ensued. The New York
negotiations were more highly charged than ;hose in other
cities and, unlike the others, included the active participation
of the teachers union. Although New York, (a Democratic Party
bastion) and the teachers union, (whose leader, Albert Shanker,
was also the national President of the American Federation of
Teachers) certainly had better lines of communication to the
Carter Adﬁ;nistration than under the Ford Admijiistration, OCr's

legal position and its threat of sanctions (a possible Title VI




funding termination or denial of pending ESAA funding applica-
tions during a time of budgetary and fiscal crisis in the City)
nevertheless gave the agency sufficient leverage in the nego-
tiations to insist upon and obtain a compliance agreement of
some substance.

The egsence of this agreement was that the Board accepted
QCR's 5 peréent Singleton standard (comparedlto the 10 percent
standard adopted in the other cities) but it was given substan-
tial time and great latitude in methods to achieve the desired
ratios. The specific references to immediate mandatory teacher
transfers which OCR obtained in the Los Angeles, Chicago, and
Philadelphia agreements were omitted in New fork. (OCR officials
asserted~-but Board officials denied--that the Agreement
implied that if compliance was not achieved by other means
after three yvears, mandatory transfers would be effectuated.)
Specifically, the agreement provided that:

1. Not later than September, 1979, the teacher corps of
each district in the system wilil reflect, within a
range of 5 percent, the racial-ethnic composition of
the system's teacher corps as a whole for each

educational level and category, subject only to
educationally based program exceptions.

Not later than September, 1980, each individual
sechool in the system will reflect within a range of S
percent the racial-ethnic composition of the system's
teacher corps as a whole for each educational level
and category, subject only to educationally based
program exceptions,

The Board of Education will demonstrate to the Qffice
for Civil Rights, subject to prescribed review, that
any failure to meet the commitments set forth in
paragraphs 1 and 2 hereof result from genuine require-
ments of a valid educational program. In addition,




the Board will demonstrate tThat it has made and is
continuing to make special efforts to overcome the
effects of educationally based program exceptions
through effective use of such mechanisms as recerti-
fication,_recruitment, and special assignment of
teachers. Memorandum of Understanding Between:
The Board of Educatiorn of the City of New York and
the Qffice of Civil Rights, United States Department
of Health, Education and Welfare, (September 7,
1977).

Inplementation of the teacher assignment provisions of the
agreement began in September, 1977, shortly after the final
version had been signed. Although no mandatory transfers were
effected as in Chicago, Los Angeles, and Philadelphia, the
Board was in the process of recalling many teachers who had
been laid off during the fiscal crisis the year before, and it
planned to reassign those teachers in a2 manner that would move

the systen toward compliznce with the numerical goals of the

agreement.

33On the teacher hiring irsunes, the agreement contained the

foliowing key points:

a) Teacher licensing tests will be validated in accordance
with "accepted professional standards": o

P} Eligibility lists by license will be merged:;

c) Rank ordering of persons on the list will be abolished;

d) Appropriate affirmative action mechanisms consistent
with the above reforms would be developed and implemented.

The Board committed itself to sponsor and actively support
state legislation providing the above changes in the
licensing system. It also agreed to undertake a detailed
study of "qualified labor pool" for pedagogical positions
in the New York City area, committing itself to affirmative
action hiring procedures that would ensure that the levels
of minority participation in the teaching and supervisory
service would be within a range representative of the
racial and ethnic composition of the relevant qualified
labor pcol, as revealed by the study.




Accordingly, the Board's Office of rPersonnel set up a new
procedure at its hiring hall. When a teacher's nane was
called, he or she would walk to the front desk where a personnel
officer would visually categorize the individual by race, and
then direct him or her to draw an assignment from one of two
boxes. The first box contained all wvacancies in schools which
were "short" on minority teachers. The other contained
vacancies in all the schools requiring more white teachers.

This racially oriented hiring hall procedure resulted in
immediate expressions of outrage. Senator Daniel Moynihan (p.,
N.Y.) made an impassioned speech on the floor of the Senate,
attacking OCR and the agreement and likening the mechanism for
racial assignment to the practices of Nazi Germany. Shortly
thereafter a number of community school board nmembers, teachers,
and supervisors filed a conmplaint in federal district court
challenging the legality of the agreement. While that litiga-
tion was being pressed, further inmplementation of the agreement
was delaved.

Inplenentation of the agreement commenced anew at the

beginning of the 1978=79 school term with the lifting of an

injunction in the court case,34 although the controversial

34'J:he original injunction had been issued on the basis of the
District Court’s conclusion that the agreement was procedurally
defective because the public was not consulted prior to its
adoption. caulfield V. Board of Education of the City of New
York, 449 F.Supp. 1203 (E.D. N.Y. 1978). This finding was
reversed by the Court of Appeals for the Second Circuit, 583
F.2d 605 (2nd cir. 1978). ©On remand, after a full trial, the
District Court held on the merits that OCR's findings were
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hiring hall procedures were no longer utilized. A month after
the September, 1980, faculty integration deadline, the Board of
Education submitted a progress report to OCR which indicated
that only 9 of the 32 community school districts had met the
numerical goals and only 58 of 115 high schools in the city had
faculty ratios in the permissible ranges. Scheols Chancellor
Frank Macchiarola explained to OCR that the Board had taken all

_reasonable steps short of mandatory transfers {including

promoting voluntarxy transfers and monitoring community district

"excessing” policies for integrative effect) and that to compel
mandatoxry transfers at this time would cause massive disruption
and would be partiéularly harmful to black faculty and students.35

The Chancellor continued to experiment with new techniques

for increasing faculty integration. He adopted 2 regulation=--

plausible enough to justify acceptance of the remedies in the
Agreement as a "voluntaxy"” plan. The court explicitly stated
that its review of the reasonableness of the factual basis to
support a voluntary plan was less exacting than would be a de
novo analysis by a Court to determine whether 2 violation of
the Title VI had occured. 486 F.Supp. 862, 923-924 (E.D. N.¥Y.
1979}.

35?3& Board’s basic position was that at the time it entered
into the agreement, it reasonably believed that its goals could
be achieved by regulating the natural flow of teachers into
vacancies in the gystem. The Board had planned on hiring
stbstantial numbers of new employees over the next few years,
but instead it was faced with frequent lavoffs. Another key
problem was that when the Board attempted to £ill vacancies by
recalling previously laid=-off teachers, job offers were declined
in large numbers. Former teachers had lost interest in employ~-
ment in the city school system altogether or else would not
teach in certain neighborhoods. {The Board reported, for
example, that in order to £fill high school vacancies in the
Fall of 1979, there were many areas in which ten teachers would
be assigned before one would accept the jobl.




the "80-20-80 formula"--which 1imited by race the prerogatives
of community school districts to hire teachers under the
Decentralization Law's alternative appointment system. He also

made ‘an attempt to limit teacher transfer rights under the

union contract, but was overruled by a labor arbitration {which

he did not appeal). ynited Federation of Teachers V. Board of
Education, Opinion and Award, American Arbitration Association
Case No., 1339-0485-80, other initiatives were the creation of a
"district teacher reserve,” and directives involving permanent
reassigwents and "temporary" appointments of regular substitutes
in the community school districts.

In the wake of president Carter's electoral defeat in
November, 1980, and the reassessment of civil rights policy by
the new Reagan Administration, Chancellor Macchiarola made a
formal request that the Board‘be deemed in compliance or that
the agreement be renegotiated. In June, 1982, OCR responded
informally by denying the request for modification and telling
the Board it would have to implement mandatory teacher assign=-
ments. An outcry by the local press and politicians led to a
series of negotiations held in the offices of Senator Alphonse
D'Amato {R., N.¥.), and a reconsideration of the matter by
Secretary of Education Bell.

The product of this reconsideration was the negotiation of
a new agreement in November, 1982, The new agreement relieved
the Board of substantial further mandatory compliance responsi-

bilities. The Singieton 5 percent standard was enlarged to 15
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percent and the henchmark figure was redefined to use boroughwide
racial proportion figures instead of citywide percentages of
minority teachers as the hase. Consequently, in Staten Island
and Queens where fewer than 15 percent of the teachers were
minority, the new agreement theoretically would permit school
faculties having no minority teachers at all. In the other
boroughs, even if some schools did not meet the relaxed
standards, the Board would be deemed in compliance if it had
made "good faith efforts.” Menorandum of Understanding

Between: the Board of Education of the City of New York and

the C0ffice of Civil Rights, United States Department of

Education, November, 1982. In response to these events, local

civil rights advocates reactivated a dormant federal law suit
against the Board and CCR, and in their new court papers
demanded that the court set aside the 1882 agreement and force

the Board to fully implement the terms of the 1977 agreement.36

CONCLUSION
In the classical era of the dismantling of dual school
systens in the South, requirements for faculty desegreg;tion
developed as part and parcel of the basic remedies adopted to
promote student desegregation. When these legal precedents

were applied to the situation of the large urbzn areas in the

36The case, New York Association of Black Educators II V.
United States Department of Education, No. 77 C. 2531 (E.D.

N.Y.), was still in discovery as of December, 1983, after the
court had denied plaintiffs' motion for summary Jjudgment the
previous September.




North and the West in the 1970s, however, political developments
led to abatement of enforcement pressures in the student
desegregation area, but to accelerated enforcement of faculty
desegregation. Thus, faculty desegregation standards were let
loose from thelr traditional moorings and took on a life of
their own.

OCR's development and implementation of the "isolated"
faculty desegregation requirements provides significant remedial
insights. The case study histories in Los Angeles, Chicago,
and Philadelphia indicate that strong insistence on achievement
of strict numerical balance ratios through mandatory transfers
can result in thoroughgoing, stable integration, where no
effective political opposition has been marshalled to oppose
the process. Although there was substantial administrative
disorder and undoubtedly a lowering of faculty morale, at least
in the initial stages of implementation, compliance with the
stated racial balances was promptly achieved. Union leaders
quickly understood that their members, who were being subjected
to the teacher equivalent of forced busing, could not marshall
broad public support as have some opponents of student busing.
Consequently, they concentrated on negotiating detailed. improve-
ments in the transfer plans rather than opposing them ocutright.
An additional factor for the effectiveness of the teacher
integration remedies was undoubtedly the absence of a "white
flight"™ escape value beczuse the teachers' investment in

their present jobs and the lack of alternative employment
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opportunities severely impai;ed their mobility. (Note in this
regard that the most successful implementation took place in
Philadelphia, where there were the fewest suburban jobs
available to disaffected teachers.)

The effective enforcement of faculty desegregation require-
ments in these cities was somewhat anomalous from an educational
policy viewpoint. There were no developed educational theory
or evaluation studies advocating or demonstrating the merits of
integrating teachers in contexts where student assignment
patterns remained racially imbalanced. Under conditions of
student imbalance, the clearest policy argument for faculty
desegregation probably would be that children in predominantly
white schools, who otherwise would experience all white faculties,
would benefit from being exposed to black or Hispanic adults
in professional anq leadership roles. A strong countervailing
problem, however, was that if there were not a major increase
in the percentage of minority teachers among newly hired
teachers, the faculty desegregation of virtually all white
faculties would require the transfer of experienced bilack
teachers out of schools located in minority neighborhoecds.

Many minority group advecates and educators want to retain
large numbers ¢t these teachers and principals to serve as role

models for the minority students. Presumably because of these

contradictory concerns, there was no active support by established

civil rights advocacy @roups for isolated faculty integration

in any of the citlies we studied. Thus, the administrative

e
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enforcement process asserted itself without theoretical
or political support.

In sum, then, the OCR case studies show that taking a
single strand out of the constellation of factors that usually
constitute the integration process and applying it in a setting
relatively free from the resistance of "extraneous" political
influences and "white flight" leads to a comparatively signi-
ficant degree of compliance with stringent integration require-
ments. ©Qf course, to fully assess the implications of these
results, one would need to determine whether "effective”

faculty desegregation was worth the price that was paid in

terms of administrative disorder and lowering of faculty

morale, and their presumed detrimental impact on the eduncational
process. (One would also, of course, need to consider possible
positive effects such as improved attitudes -and performance by
teachers and students alike.)} Without evidence of substan—

tial beneficial effects, the history of the implementation of
isolated faculty desegregation efforts as QCR's priority issue
arguably could be seen as amounting merely to a "ceonscience
salve” for civil rights enforcers who were precluded from
pursuing basic student desegregation initiatives.

OCR's Intervention in New York City, which took a differ-
ent course from that in the other cities, takes on added
comparative significance from this perspective. On the one
hand, OCR was less successful in obtaining full compliance with

its facunlty balance ratios. New York, in this sense, was the




exception that proved the rule concerning the impact of extra-
neous political influence. Greater political opposition in the
bastion of Albert Shanker, National President of the American
Federation of Teachers, led to a medified agreement which
permitted a longer phase-in period and d4id not explicitly
require mandatory reassignments. As a result, 5 vears after
the Agreement was siéned, thoroughgoing compliance, which’was
long since achieved in the other cities, was still a distant
prospect. Political pressures that had begun during the Carter
Administration were finally acceded to by the Reagan
Administration, resulting in the watering down and wvirtual
abandonment of the basic agreemﬁnt.

On the other hand, although the New York school system did
not achieve full faculty desegregation, neither 4id it pay tﬂ;
price attendant upen mandatory transfers as did the other
cities. Also, without major administrative upheaval, some
substantial improvement in faculty racial balances did ensue.37
Would this level of integration have been achieved without the

background threat of mandatory reassignments? Was this lewvel

of improvement enough? And, even in New York, would more

student desegregation have been attempted and achieved if

37
The Board claimed in 1981 a five year reduction of schools

out of compliance with the 5 perceni Singleton standard at the
beginning of the term from 208 to 49 at the elementary level,
and from 119 to 18 at the junior high level. (Table 1=-3
anpnexed to letter dated July 9, 1981, from Chancellor Frank
Macchiarola to Dr. Clarence Thomas, Director, OCR)}. There is
no indication that OCR ever validated the accuracy of those

figures.




there had been less focus for the past decade on the faculty
issues?

The political changes that led to the final watering-~down
of the New York agreement, of course, were not an isolated
phenomenon. They reflected the Reagan Administration's re-
trenchment on the utilization of numerical goals in ;reas of
civil rights enforcement. Significant‘in this regard is the
fact that the Education Consolidation and Improvement Act of
1981, 20 y.s.C. § 3832(3) and (7), repealed the Emergency
School Assistance Act {(and conseguently, its detailed imple-
menting regulations) and placed funds formally earmarked for
desegregation aid under the ESAA into a general block grant

38  (Repeal of zsaa not only removed one- of

appropriation.
OCR's major sanctions for pressing faculty desegregation
requirements but also eliminated the specific numerical
benchmark in the remedial standards of the ESaAA guidelines.}39
Although the current administration’s policy preferences

are apparent, in the faculty assignment area the de-emphasis on

38A bill has been introduced to re—enact ESAA as a separate

categorical funding preogram (S. 402, 98th Cong., 15t Sess.,
Jan. 25, 1983).

39The Courts also seem to be moving away from strict reliance
on numerical guidelines in faculty integration situations.

Note in this regard the recent decision in Kromnick, supra, n.
31 in which the school district's decision to maintain a policy
of strict adherence to numerical guidelines in faculty assign-
ments on a voluntary basis after initial compliance with the
ESAA requirements and the OCR compliance standards had been
met, was invalidated by the court. See also, United States v.
Texas Education Agency, S10 F.Supp. 994 (E.D. Tex., 13981),

aff'd 679 F.2d 1104 {Sth Cir. 1982}, where disparities from the




numerical ratio mandates also reflects a markedly changed
factnal context. As a result of the enforcement pressures from
the courts and OCR over the past decade, most school districts
appear to have substantially improved their faculty racial
balance figures. In fact, the OCR officlails report40 that

they currently receive few complaints in the area of faculty

assignments and it is their general impression that this

4
no longer constitutes a major pational compliance problem. 1

To the extent that reduced enforcement focus on faculty

integration reflects a widespread achievement of acceptable

district-wide faculty racial ratio of 10 percent at the
elementary and 15 percent at the junior and senior high school
levels were held to constitute "substantial equivalency" under
the Singleton standarad.

Note also related trends in recent student desegregaticn

cases in major cities affected by white fiight, away from
requiring achievement of systemwide racial ratios in each
particular school in a school district (See, e.g., United
States v. Board of Education of the City of Chicago, 554

F. Supp. 912 (D. I1l. 1983) (cour approves plan defining a
school with 70 percent white population as "desegregated” in a
city with fewer than 20 percent white students); Lidell v.
Board of Education Of the city of st iLouis, 667 F.2d 643 (8th
Cir. 1981), cert. denied, 454 p.s. 1091 (1981) (court approves
plan defining a school with 30~50 percent black pépulation in
district as "desegregated” in a city which has 76 percent black
students).

40

Authors' telephone interviews with OCR regional attorneys
in six representative regions around the nation (July, 1983).

41Of course, the demise of ESAA has removed the major in-
vestigative tool that OCR untilized to review racial disparity
figures on a regular basis in most scheool districts. (Histori-
cally, there never were many citizen complaints about racial
starfing imbalances). However, the fact that the Council of
Big City Schools is wigorously lobbylng for reenactment of ESAA
indicates that these school districts do not fear renewed OCR
investigations of their current facuity assignment practices.




racial balances, the irony of the isolation of faculfy da=
segregation from the overall desegregation process becomes more
apparent, since this achievement has taken place at 2 time when
effective student desegregation in large urban areas seems an
ever more distant prospect.42 Whether, from a historical
perspective, "“isolated" facrlty desegregation has a positive or
negative influence on the larger desegregation picture, the
present reality is that because of its "success" in the past as
an isolated factor, pressures for thoroughgoing racial balance
of school faculties in any given context are likely tc be
greater in the future than analogous pressures toward student
desegregation.43 (In most areas, of course, even where
"white flight" has minimized the number of students available
for citywide racial balancing plans, substantial numbers of
white teachers remain to make full systemwide faculty desegre-
gation a continuing feasible option.)

Iin short, where there is any significant pressure for

civil rights enforcement in the public schools in the next

42Compare in this regard the patterns of teacher integration

in Chicago with the bleak student desegregation situation for 2
system with 17 percent white students, described by the Court
in United States v. Board of Education, City of Chicago, supra
n. 39.

43Note in this regard the interesting result in Alexander v.
Youngstown Board of Education, 675 F.2d 787 (6th Cir. 1982)
where the Court held that there had not been intentional
segregation in the system as a whole, although it 4id £find
intentional segregation in faculty assignment pelicies.
Accordingly, no plan for student desegregation was required,
but the Board was ordered to submit a plan for the ®"expeditious,
full elimination of the racizl identifiability of the staff.”
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several years, 1t is likely that there will be an emphasis on
the area of teacher integration, because of the existence

of an established track reco;d, and a clear legal and remedial

methodology.44 While this 1s particularly true for admin-

istrative enforcement, it also holds for the courts, where
challenges by teachers to mandatory reassignment plans generally
have met with little sympathy because teachers are presumed to
have no legal rights to an assignment in a particular school.45
Given these realities, school boards which seek to avoid the
disruptive consequences of mandatory faculty transfer schemes
might be well advised to monitor their assignment practices on

a continuing basis and to take continuing "voluntary" measures

t0o ensure maintenance of basic faculty balance ratios.46

44Note in this regard that even under the conservative Reagan
Administration {and at the same time it was renegotiating the
New York City agreement), OCR completed a new faculty reassign- '
ment plan for the city of Trenton which required racial ratios
for each school in the system within the range of 1-3 percent,
an even stricter requirement than the traditional Singleton
standard. (Trenton Board of Education, Two Year Desegregation
Plan, April 20, 1982).

4%522, e.g., Canlfield v. Board of Education of the City of
New York, 486 F.Supp. 862, 925 (E.D. N.Y., 1979), aff'd, 632
F.2d 999 (24 cir. 1980); Rodriguez v, Board of Education,
Eastchester Union Free School District, 620 P.2d 362 (24 cir.
1980); Zaslawsky v. Board of Education of Los Angeles City
Unified School District, 610 F.2d 661 (9th Cir. 1979); Tangren
v. Wackenhaut Services, 658 F.2d 705 (9th Cir. 1981), cert.
denied, 456 U.S. 916; Contra: Kromnick, supra, n. 31, at

256.

46The "voluntary” plan invalidated by the district court in
Kromnick, supra, n. 31, called for continuing mandatory reassign-
ments to maintain satisfactory racial balances that had already
been achieved. A voluntary plan which does not require mandatory
reassignments and which aims to achieve initial compliance
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with reasonable integration goals presumably would pass muster
even under that ruling. Furthermore, there is substantial
question whether the court in XKromnick has correctly applied
the Supreme Court's key holding or voluntary affirmative action
plans in United Steel Workers of America v. Webber, 443 U.s.
193 (1979), especially in 1light of the court's prior specific
holding in Swann, supra, at 16, that ordering a prescribed

"is within the broad discretionary powers of school authorities.”
See also Qffermann v. Nitkowski, 378 F.2d 22 (24 cir. 19867).
Fiss, Racial Imbalance in Schools: The Constitutional Concepts
78 Harv. L. Rev. 564, &17 {1965).
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