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CIVIL RIGHTS ENFORC:EMENT IN THE
DEPARTMENT OF EDUCATION -

THURSDAY, SEPTEMBER 30, 1982

P g

Houskg oF REPRESENTATIVES,
SuecoMMITTEE ON CIviL AND CONSTITUTIONAL. RIGHTS,
/-/~ COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 9:30 a.m., in room
2237, Rayburn House Office Building, Hon. Don Edwards (chair-
man of the subcommittee) presiding.

Present: Representatives Edwards, Kastenmeier, Washington,
Sensenbrenner, and Lungren.

Staff Present: Ivy L. Davis, assistant counsel; and Thomas M.

Boyd, atvsociate counsel. .

‘ r. EDwARDS. The subcommittee will come to order.

Mr. SENSENBRENNER. Mr. Chairman, I make a point of order
against the holding of the hearing this mornini. I make a point of
order that rule 11, clause 2, paragraph 4 of the House Rules, as
carried out by the Judiciary Committee, has been violated by a fail-
ure of the witnesses before us this morning to comply with the fol-
lowing directive of the full committee. ‘

It is printed and says: ‘

House Committee on the Judiciary will require all witnesses scheduled to testify
before it to provide the committee with the minimum of 35 copies of a prepared

_ statement, at least 48 hours prior to the scheduled appearance of the witness.
- In light of the violation which is reg;esented by a consistent fail-
ure to conform to the 48-hour rule, I believe that my point of order
rohibits the testimony of those witnesses until we have had at
east 48 hours to review their prepared statements.

Mr. Epwarps. Anybody else want to speak on the point of order?

Mr. Lungren. ~

Mr. LUNGREN. Mr. Chairman, if I could just-——

Mr. Epwarbs. Sure, of course. '

Mr. LunGreN. Mr. Chairman, it is awfully difficult, time and
time again on issues which embody facts that are not always at the
disposal of this committee, to not get this material ahead of time.
cuss these various issues. In fact, I would welcome it. But it makes
it extremely difficult, if not impossible, when as a consistent pat-
tern, I receive either no statements, or asI did last night, receive
the statement of Dr. Kinsey about 7 or 8 in the evening.

Luckily, some members of my staff happened to be at my office,

- and I happened to be there working on something else. But in at-
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tempting to try and get a full explanation of some of the issues

that are addressed in these statements, I think it puts-us at a dis-

advantage in trying to contact anybody between 8 o’clock and mid-

night who might shed some light on a subject so that We can pre-

pare what I think are reasofable questions for the witnesses.

Mr. Chairman, if this were the first instance, I would not support
the point of order, but this is not the first instance and it is ex-
tremely difficult, if not impossible, for me to carry out my obliga-
tions as a member of this subcommittee when I am unable to ask
intelligent questions.

I would hope that the chairman would understand the difficulty
which we have and would rule in favor of the point of order.

Mr. SENSENBRENNER. Would the gentleman yvjeld? .

Mr. LuncreN. I would be happy to yield.

Mr. SENSENBRENNER. I would just like tr, point out that this is
not the first time that I have complained about the fact that the
48-hour rule has not been complied with. It was complied with with
g{/l.r. Rauh and Ms. Kohn; it was not with Ms. Mattox and Dr.

insey.

As the gentleman from California has so very eloquently pointed
out, it puts us at a disadvantage in coming up with intelligent
questions to adequately ventilate all of the pros and cons of the
issues which are being presented before the committee.

I hope that the, chairman would get the message that the 48-hour
rule does have to be complied with so that we can have a fair hear-
ing with good questions.

I thank the gentleman for yielding.

Mr. Epwarps. The gentleman fr&nelllinois.

Mr. WASHINGTON. Thank you, MP€hairman. I don’t consider the
point of order well taken. It occurs to me that there have been, in

% my brief span as a member of this committee over the past 2 years,
- at least three or four situations in which there were exceptions to
the 48-hour rule.

I don’t recall that any member of the committee operated at any
great disadvantage. The issues before us today are pretty well
brooded about. I am certain that members on the minority gide
steeped in the knowledge of this issue will be more than competent
to deal with this witness here in front of us.

I think the point of order is not well taken.

Mr. Epwarps. I thank the gentleman. .

Mr. Rauh’s testimony was here well in advance and Ms. Kohn
certainly complied. Ms. Mattox’s was hes yesterday at noon, Dr.
Kinsey’s was here at 6 p.m. ’

The Chair would point out.that the Department of Justice a
week or 80 ago gave us about 2 hours’ notice on its testimony and

but I want to assure the gentleman
' from Wisconsin and the gentleman from Californi

. that the Chair does take this rule seriously and although at this
* - time, because of courtesy to the witnesses, and because we are run-
_nir,i%out of time, I think it is very important for us to proceed.
e Chair will, with reluctance, overrule the lpoint of order.
ChM'n SENSENBRENNER. Mr. Chairman, I appeal the decision of the
air. .

1 N
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Mr. EpwARrDS. There is an appeal to the decision of the Chair.
The question is on the ruling of the Chair: Those in favbr of the
decision will signify by saying aye.

[Chorus of ‘ayes.”]

Mr. Epwarps. Contrary minded; no.

[Chorus of “noes.”] -

Mr. SENSENBRENNER. May we have a rollcall, Mr. Chairman?

Mr. Enwarps. Rollcall is requested.

The Clerk will call the roll.

The CLERK. Mr. Kastenmeier.

Mr. KASTENMEIZR. Aye. -

The CLerx. Mr. Washington.

Mr. WaASHINGTON. Aye.

The CLErRK. Mr. Senseribrenner.

Mr. SENSENBRENNER. No.

‘The CLERK: Mr. Lungren.

Mr. LuncreNn. No.

The CLErk. Mr. Edwards,

Mr. EpwARDS. Aye. :

Mr. SENSENBRENNER. Mr. Chairman, I have Mr. Shaw’s proxy,
no. .

Mr. Epwarbps. The subcommittee will recess for 15 minutes.

[Recess.]

Mr. Epwarbps. The subcommittee will come to order.

Mr. SENSENBRENNER. Mr. Chairman, I make a point of order that
the recess that was declared by the chairman was not in order, and
I refer to this rule that ﬁys that the speaker may not declare a

t is on page 799.

. Mr. Epwarps. Well, the Chair of this subcommittee is not the
Speaker of the House of Representatives. -

Mr. SENSENBRENNER. But, Mr. Chairman, the House rules apply
to committees and subcommittees unless the committee or subcom-
mittee expressly adopts a rule that is not in conformity with the
House rules.

Mr. Epwarps. Well, the Chair disagrees and overrules the objec-
tion. The subcommittee will come to order.

Does the gentleman desire further time?

Mr. SENSENBRENNER. Well, Mr. Chairman, I would just like to
point out that with that latest statement, together with the fact

- that both the House and committee rules are very clear, it seems
to me that this subcommittee is becoming a subcommittee of people
rather than of rules.

Mr. EpwaRrDps. The subcommittee will continue its review of civil
rights enforcement by the executive branch. This review will pro-
gress through the 98th Congress. The subcommittee has requested
enforcement data from a number of executive agencies which have
established criteria for complaints investigation and resolutions.

We will seek additional data as we continue this review. In
almost all instances, these agencies’ enforcement role is restricted
to the administrative proceedings. Accordingly, we will also look to
the response of the Department of Justice to cases referred to it by
other agencies for litigation when their efforts to achieve voluntary
compliance have failed.

IToxt Provided by ERI
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" Today, we are going to begin several days of hearings on the De-
partment of Education’s enforcement of title VI, title IX, and
section 504. Theie provisions prohibit discrimination against minor-
ities, women, and the handicapped, in federally assisted programs.

The Department’s Office of Civil Rights has ptimary enforcement
responsibility for these provisions. In the past, that enforcement
has been exemplary. For example, the fund cutoff sanction of title
VI was used by OCR to effectively desegregate the Deep South and
border States’ public schools from 1968 to 1972.

Since then, the Department has been sued by civil rights groups
for failing to enforce these civil rights provisions. In fact, Depart-
ment officials are currently responding to contempt proceedings for
failure to adhere to the court orders in those cases.

Secretary Bell and Harry Singleton, Director of the Office of
- Civil Rights, have accepted our invitation to testify, and they are
going to do so. :

This morning’s witnesses are all actively engaged in advocating
the rights of the groups protected by this legislation.

Today, without further ado, let me welcome Mr. Joseph Rauh,
who has probably been more responsible for civil rights decisions,
and for work in civil rights, for more years than either he nor I
care to remember, but we are delighted to have you, Mr. Rauh.

Are ‘there any statements to be made, either by Mr. Kastenmeier
or Mr. Washington? .

We apologize for the delay.

Mr. Sensenbrenner. .

Mr. SENSENBRENNER. Mr. Chairman, I did have an opening state-
ment, but I think it is absolutely useless to conduct kangaroo-court
committee hearings when the minority is not given the testimony
of two of the witnesses until at the close of business, or consider-
ably thereafter, on the day preceding the morning hearing.

Now, I had always thought that this committee and this subcom-
mittee had taken upon itself strict compliance of the rules, and
also wanted to make sure that all of the issues at its proceedings
\éverfg egdequately and fairly ventilated, and intelligent questions

rafted.

Now, this is not- the first time that I have complained about the
fact that witnesses’ testimony did not come before the minority
until the night before, as everybody was leaving.

I have warned the chairman of this subcommittee repeatedly
that I think that the committee directive, which is published by the
Government Printing Office, requiring 48 hours filing of prepared
statements, ought to be adhered to, and this committee has consist-
ently and repeatedly decided not to do that, insofar as at least the
three minority members and our staff are concerned.

Now, I regret that there is a disrugteion in this hearing, but it
_ seems to me that if this is a Government of laws, rather than of
people, then we ought to at least give the minority a fair shot to
draft questions and to be able to question t\he\witnesses who come
before us. .,

Mr. Chairman, I think that we are being treated extremely un-
fairly; this is not the first time that this issue has come up, and.I
would wish that the chairman, sometime, would tel\l the witnesses

-8
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that if they do not have their statements in on time, they ought to
appear sometime later.
Mr. Epwarps. Well, I thank the gentleman for his observations
- — and I would like to point out to the gentleman from Wisconsin that
the Chair bent over backward in respecting his request.’

The rule is not as the gentleman stated. Let me read section
113(d) of the Legislative Reorgantmgtion Act of 1970, it provides
that “Each committee of the House of Representatives shall,” and 1
emphasize the following phrase, “insofar as practicable, require all

* witnesses appearing it to file in advance.”

It would not be subject to a point of order. The Chair assures the
gentleman from Wisconsin that we will make every effort to
comply with this suggestion, this rule, insofar as it is practical

Mr. Epwarps. Yes. We will do better in the future.

Mr. SENSENBRENNER. Will the gentleman read the next para-
graph of the printed “Notice to Witnesses” on the letterhead-of the
Committee on the Judiciary. -

. Mr. Epwaros. Yes, “The House Committee will require all wit- -
esses scheduled and it is recommended,” and so forth. I think we
nderstand each other. We will do better and we understand your
ituatiom. : , - :

\‘er. SENSENBRENNER. If the gentleman will yield farther, it says

1

H

E and—— )

\§ Mr. SENSENBRENNER. Will the gentleman yield?

that the: - .
i 1) ’
“Committee on thé Judiciary will require all witnesses scheduled to testify before

it‘%o provide the committee with the minimum of 35 copies of a prepared statement
at Jeast 48 hours prior to the scheduled appearance of the witnesees. v

1 might point out that one time when I was appearing before an-
» ottﬁrr subcommittee of this committee, the chairman, through his
~ staff, did require me to comply with the 48-hour rule and I did,
eveh though my staff spent the whole night up at the Xerox ma-
chine copying the material off so that it would be in by 9:00 o’clock

in the morning. ' . :

! At that time, I made some allegations and some statements ‘of
fact that I thought ought to be researched so that I could be ques-
tioned on those claims, and that is why the 48-hour rule is there.

Now I do not condone violating the 48-hour rule, whether it is
done by individual witnesses or done by the Justice Department.
That rule is there so that the committee can have both sides venti-
lated at a heuring and it is very difficult to do so when we do not
get the statements until after everybody has gone home.

Mr. Ebwarps. Well, I thank the gentleman and Mr: Rauh, you
are recognized.

TESTIMONY OF JOSEPH L. RAUH, JR., GENERAL COUNSEL,
LEADERSHIP CONFERENCE ON CIVIL RIGHTS

Mr. RauH. Mr. Chairman, members of the subcommittee, I am
Joseph L. Rauh, Jr., a practicing attorney; here in Washington in
the field of civil rights and general counsel of the Leadership Con-
: ference on Civil Rights. ,
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. In both capacities, I want to express to this subcommittee my
deepest gratitude and appreciation for the oversight hearings you
are conducting.

But, since this is the first time I have testified here since the
Voting Rights Act was enacted in August, I also want to thank the
members of this committee for their work on that act. I want to
thank the chairman for the magnificent job that he did, I want to
thank Congressman Kastenmeier and Congressman Washington
for the fine support they gave the chairman, and I want to thank
Mr. Sensenbrenner for the work that he did on the bill.

I think the way that most of Mr. Sensenbrenner’s party also sup-
ported the bill was a great tribute to the bipartisanship that we
were able to %et there, and all four of you here have the deepest
thanks of the leadership conference for your work on that bill.

We come now to a more difficult subject. The civil rights commu-

. nity desperately needs'the help of this committee in its struggle to
resist the administration’s counter-revolution against civil rights
and its efforts to lay bare the current hostile attitudes of the ad-
r&ﬁnistration toward the enforcement of the civil rights laws of the

> Nation. .

There is no better place to start your oversight than~with the
sorry record of the Department of Education in 1981 and 1982 .

May I insert my full statement and then not have to follow-every
line of it? o : ;

Mr. Epwasps. Without objection, so ordered.

Mr. RAuH. Late one evem'n%l last year, I wag sitting at my desk
and the phone rang. A voice I had never heard before said:

Mr. Rauh, you have been working for the cause of school integration a long time,
and I just have to help. You should know that Education Secretary Terrel Bell is
philosophically opposed to enforcing civil rights laws; he has put it all down on
paper in a letter to Senator Laxalﬁat I have here. .

I believe it was a young man in the department—he sounded
that way on the phone, although I have never seen him and never
met him. When I asked for the letter, he said, “I don’t know, my
job is at stake,” and I did not want to press him. But the next
morning when I came into the office, there was a copy under the
transom, a letter from Secretary Bell to Senator Laxalt.

Wherever that young man is, I wauld like to thank him because
I think it*helps the cause of civil rights to expose the true feelings
of those who are supposedly enforcing the law.

Here is exactly what Secretary Bell, whose sworn duty it is to see
that the laws of the land are faithfully executed, wrote to Senator
Laxalt, and I quote: , :

The Federal courts may soon be after us for not enforcing civil rights laws and
ﬂulatians. ‘Your support for my efforts to decrease the undue harassment of

ools and colleges would be appreciated. It seems that we ha#é some laws that we
should not have and my obligation to enforce them is against my own philosophy.

Speaking as one who has long worked for the enactment and en-
. forcement of our civil rights laws, I respectfully submit to this sub-
commiitee and to Secretary Bell himself, that he should not have
accepted a position as the head of a Government agency charged
with the enforcement of laws for the desegregation of the Nation's
schools, when, as he put it himself, “my obligation to enforce them
" is against my own’ philosophy.” . .
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.If Secretary Bell only discovered his philosophical conflict on en- -,
forcement after he had entered upon the job, he should not. contin-
ue in that position. The deseire ation of our school systems is far
too important to be left in the hands of a man who candidly re-
ports to a U.S. Senator that enforcing the laws on school desegrega-
tion is against his philosophy. - )

The fair and honorable course is for Mr. Bell to resign as' Secre-
tary of Education.

ere can be no doubt that Mr. Bell’s intention was to say to
Senator Laxalt that he opposed the enforcement of the school de-
segregation laws—that is, title VI—and the Constitution of the

United States.
It is a coincidence that I happen to be on both sides of this
matter, that I happen to be the recipient of a copy of the letter. I - #

also know about how you interpret the letter because Secreta
Bell refers to a contempt motion that I had filed in Adams v. Bell
and it is in that connection that he talks about why it is against
his philosophy to enforce the law. ' .

He was—I don’t know how familiar you all are with our case,
Adams v. Bell. 1t started in 1970 when John Mitchell and Robert

. «Finch refused to enforce title VI. They said it quite candidgé And

. we brought a suit to make HEW, the predecessor of the Depart-
ment of Education, enforce title VI.

» We got the court to order some timefraines ithat the Secretary
had to meet; he had to do complaints about segregation and he had
to do compliance reviews on segregation and discrimination within
a given period.

The motion that we filed that Secretary Bell is complaining
about, that he says is against his philosophy to have to do these
things, that motion addressed itsseltp to an obvious violation of the
court’s order. .

- * The court had ruled the Department must deal with these com-
plaints and these compliance reviews within a given time. They .
were. not doing anything like that. And the court has now adjudi-
cated that Secretary Bell was violating the law and his order. Be-
cause Federal judges are not so ha;g;y holding Secretaries in con-
tempt, that is still open, that is still being considered.

But the fact that they violated the law, the fact he.was not en-
forcing school desegregation, that is what Secretary Bell was refer-
ring to and that is not oPen to question. That is decided by the con-
text of what happened. It was fortunate that the letter went to one
who understood it, because of the fact that we are the lawyers for
the NAACYP’ Legal Defense Fund in Adams v. Bell.

It is clear that Secretary Bell does not believe in title VI, that

- title VI is against his philosophy and that he will not enforce it.
How many other civil rights laws he is against, I am not really

able to say. But from the context of his letter which I have at-

tached to my statement, I assure you he is nbt in love with title IX.

But how many other laws he opposes I do not know. You are going

to have other witnesses to testify here. That is not why I am here.
I am here, as I understand it, as general counsel of the Leader-

ship Conference and as a private attornzy who has handled civil
rights cases on the side of minorities to give this overview of the
picture of how bad it is down at the Department of Education.

*
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All apart from the letter, if I had never seen the letter, I could
have told this subcommittee that it is Secretary Bell’s philosophy
not to enforce civil rights laws.

It is nice to have the letter because it confirms what I would
have said anyway. _ ‘

Let me just give you three examples out of Adams v. Richardson,
filed in 1970, and all the successors down to Adams v. Bell. One 1
have given you—the complaint timeframes which Mr. Bell has de-
liber:ltely, openly, and judiciously found to have violated. That is
not all.

One of the worst segregated situations in this Nation today is
higher education. You go take a look sometime. The Banner ite
School is still 90 percent white in most of these places. The tradi-
tionally black school is 30 percent or more black. We still have seg-
regated higher education. . ‘

What happened? In this same suit we were trying to enforce title
VI in higher education. We finally in 1977, with the help of the
Court of Appeals of the District, and the help of the District Court
of the.District, got criteria issued by the Secretary of HEW on how
you desegregate higher education. .

These criteria were not everything that we asked for, but they
were a lot better than the existing situation. Secretary Bell, at the

- least, is not enforcing them; at the most, he has abandoned them.

You have over and over again, now, in higher education, nothing

being done, despite the fact that there is still segregation. It is 28 *

years after Brown and we still have segregated higher educatior in
many places in America. :

The third example likewise corroborates that Secretary Bell is
unwilling to enforce the law. As late as May 28 of this year, the
Department of Education, his Department, wrote to the superin-
tendent of the Mississippi School for the Deaf, MSD, enclosing a
statement of findings to the effect that of the six vocational courses
offered to students in grades 10 to 12, two had only black.students
and'two had only male students.

Did, they take the money away from them under title VI—did
they carry out title VI? No; instead of finding a violation and re-

. quiring a specific remedy under the statement of findings, Bell's
Department plays patty-cake with MSD, merely stating that, be-
cause there are racially isolated classes, as well as sexually isolated

. classes, MSD should insu e that these class enrollments are not oc-
curing as a result of racial or sexual discrimination.

How can anybody believe that you get 100 percent black or 100
percent women or 100 percent men in a place without some effort
to accomplish that purpose? Yet Bell does nothing about it.

Secretary Bell's letter to Senator Laxalt was no whim of the
moment. The truth of the matter is that he does not believe in Fed-
eral enforcement of civil rights.

Let me read you a couple of the things he has said. It is not Joe -
Rauh saying what Secretary Bell feels; it is Secretary Bell saying
what he feels.’

Listen to this, and I do have the full documents here from which
this is taken if the subcommittee would like to have it.

Mr. EpwaRrps. It is a part of your testimony.

~
[l
’

) .
IC N 3%

.




9

Mr. RauH. I have given the quotation from the documents. But if
you wanted the whole thing to be sure I was not quoting out of con-
text or something, I have the documents here. I did not want to
take a chance that somebody would suggest that the statement was
got.accurate, and they will be available to the subcommittee if they

esire.

Mr. Epwarps. That will be received. [See p. 13] -

Mr. RauH. Speaking to State educational officiuls (Council of
Chief State School Officers and the National Association of State
Boards of Education) in March 1981, Secretary Bell said that the
Federal role in monitoring and enforcing laws against discrimina-
tion should be trimmed dramatically and that to the extent that it
could, the Federal Government should get out of the enforcement
business so that the States could assume more responsibiiity. -

Secretary Bell repeated this theme 5 months later in a speech to -
the Education Commission of the States on August 28, 1981. '

“I join you in expressing my indighation over certain Federal
laws and regulations that encroach upon State and local authori-
t ." . .

¥ And fin rib administration’
policy as the States’ rights approach to enforcement.

Speaking at the University of Texas in Austin in August 1981, he
announced: ‘ .

“The Reagan administration is committed to working with the
States rather than policing them, particularly in such sensitive
.areas as civil rights.” .

Heavens above, if there is anything we have learned in-this coun-

_ try, it is that civil rights enforcement is a Federal necessity. The
States cannot regulate themselves. I mean, who have been the vio-
lators of the civil rights laws; it is the State officials themselves.

Te Bell suggesting that Gov. Paul Johnson of Mississippi in the
old days should have been aiiowed to enforce the civil rights laws
when he was the perpetrator of the wrongs?

It is the people who are committing the wrongs that Secretary
Bell is suggesting should have the right to enforce the law.

This is one area—I am sure there are many others—where the
Federal Government alone can operate. But this is the most obvi-
ous area where only the Federal Government can deal with offi-
cials in the States and the cities who violate the rights of our black
and other minority citizens. .- :

Secretary Bell does not need me to tell him this, he can look at

his own files. There he ‘will:find, for example, and this is a very

recent example, that a complaint was made that in four school dis-
tricts in Mississippi, (Panola, South Panola, Enterprise and Quit-
man) the school board was ruinning two separate buses in each dis-
trict. One bus came around ard picked up blacks, one came around -
and picked up whites. The luw was clear and the Department had
to put them in the same buses.

retary Bell is not just going back a couple of years; Secretary

Bell is going back behind the Martin Luther King bus boycott. Yet. ..

h}(: still thinks that the States ought to be given enforcement -au-
thority.

©
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OCR obviously stopped that most obvious violation. But it shows
there are still things going on that oniy the Federal Government
can deal with. . :

We cannot turn the clock back and say, “Well, I'am a States’
righter. That issue was fought out in the last generation. We
fought that issue out and we won.” :

When the great Johnson statutes were passed in the 1960’s, the
Federal Government took on the civil rights responsibility. We
have changed America with it. We cannot go back to talking
States’ rights in civil rights.

There will be no civil rights if there is a State’s rights doctrine in
that area.

In conclusion, let me just note, after considerable years in this
area, civil rights laws are hard to enforce. It is not easy, and I
think that is why it is so important that we are here this morning.

Private suits by the injured party take money and time in situa-
tions where there is veré little of either. Private suits to require
the executive branch of Government to do what Congress directed
it to do, like my own Adams against Bell, are very difficult to

E

maintain.

We have had a very difficult time over the past 12 years. We
have done the best we could, but take it from me, for a private citi-
zen, or a private organization like the Legal Defense Fund, to mon-
itor big organizations like the Department of Education and the
HEW before it, were very hard.

Civil rights laws can only be fully and properly enforced by a
willing and determined executive branch. This will only happen
when there is serious devotion to the task of enforcement by the
leaders of the agency involved. It cannot and will not be done by
people whose philosophy is against the enforcement of those laws.

Thank you, Mr. Chairman.

[The statement of Mr. Rauh follows:]

STATEMENT OF JosePH L. RAUH, JR..

Mr. Chairman, I am Joseph L. Rauh, Jr., a practicing attorney here in Washing-
ton in the field of civil rights and General Counsel of the Leadership Conference on
Civil Rights. In both capacities, I *rant to express to this Subcommittee my deepest
gratitude and appreciation for the oversight hearings you are conducting. The civil
rights community desperately needs your help in its struggle to resist the Adminis-
tration’s counter-revolution against civil rights and in our efforts to lay bare the
current hostile attitude toward the enforcement of the civil rights laws of the
Nation. There is no better place to start your oversight than with the sorry record
of the Department of Education these past eighteen months.

Late-one evening last-year;-I-picked up the -phone in my office and the voice at

" the other end said: “Mr. Rauh, you've been working for the cause of school integra-

tion a long time and I just have to help. You should know that Education Secretary
Terrel Bell is philosophically opposed to enforcing civil rights laws and he has put it
all down on paper in a letter to Senator Laxalt that I have here.” At great personal
risk, this Education Department employee sent me a copy of that letter and I have
attached it to my statement. Here is what Secretary Bell, whose sworn duty it is to
see that the laws of the land are faithfully executed, wrote to Senator Laxalt: “. . .
the Federal courts may soon be after us for not enforcing civil rights laws and regu-
lations. Your support for my efforts to decrease the undue harassment of schools
and colleges would be appreciated. It seems that we have some laws that we should
not have, and my obligation to enforce them iz against my own J)hilosophy."

. Speaking as one who has long worked for the enactment and enforcement of our
civi ri?ht,s laws, I respectfully submit to this Subcommittee and to Secretary Bell
himself that he should not have accepted a position as the head of a governmental

Q
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agency charged with the erforcement of laws for the desegregation of the Nation's
schools when, as he put it himself, “my obligation to enforce them is against my
own philosophy”; and, if Secretary Bell only discovered his philosophical conflict on
enforcement after he had entered upon the job, he should not continue in that posi-
tion. The desegregation of our school systems is far too important to be left in the
hands of a man who candidly reports to an influential United States Senator that
enforcing the laws on school desegregation is against his philosophy. The fair and
honorable course is for Mr. Bell to resign as Secretary of Education.

There can be no doubt that it was to the laws on school desegregation that Secre-
tary Bell was referring in his letter. I quote the entire paragraph verbatim:

“Finally, for your information, I am enclosing a copy of a contempt of court com-
plaint that was delivered to my office yesterday. You can see from this complaint
that the Federal courts may soon be after us for not enforcing civil rights laws and
regulations. Your support for my efforts to decrease the undue harassment of
schools and colleges would be appreciated. It seems that we have some laws that we

should not have, and my obligation to-enforce them is against my own philosophy.

Hopefully, the new administration and the new majority in the United States
Senate can join in an ‘éffort to make some long overdue changes and improvements
in civil rights laws.”

I am familiar with the contempt of court complaint to which Secretary Bell
refers; actually, it was filed in the case of Adams v. Richardson (now Adams v. Bell)
in which I am chief counsel and which I will discuss in greater detail a little later.

-- We filed the contempt motion to which the Secretary refers precisely because he
was refusing to enforce school desegregation as required by Title V{of the Civil

LS 6 64,-th h mendment o e ons on, and the orders 0 h
Courts in Adams v. Bell. Title VI requires the withholding of Federal funds from
schools that segregate or discriminate; a man who says it is against his philosophy
to enforce so elementary a law ought not head the Department of Education.

How many other civil rights laws Secretary Bell opposes I cannot say. From the
rest of his letter to Senator Laxalt, one would certainly get the impression that Sec-
retary Bell is not too enamored of Title IX and as recently as last month Secretary
Bell proposed revising downward the Department of Education’s regulations govern-
ing protections for handicapped children. But other witnesses will relate the details

- of the Department of Education’s failure to enforce existing laws for the protection -

of minorities, women and the handicapped. For my part, I would simply like to pre-

sent to this Subcommittee three instances of the Department of Education’s failure
to enforce Title VI, the Fifth Amendment to the Constitution, and the orders of the

Courts in the ongoing case of Adams v. Bell.

Back in 1970, we brought the Adams suit for the NAACP Legal Defense Fund on
behalf of black students and parents.to require HEW to enforce Title VI and the
Fifth Amendment by withholding Federal funds from discriminatory or segregated
institutions. The District Court here and the Court of Appeals for this Circuit issued
orders directing HEW to enforce the law. But for Secretary Bell these Court orders,
like the laws under which they were issued, are things “we should not have’™ and
his obligation to enforce them is against his “own philosophy.” Let me provide just
three very current examples which iilustrate the philosophy against enforcement in
actual practice. -

Example 1: In 1976 and 1977 the District Court entered orders directing that com-
plaints of violations of Title VI and compliance reviews be handled within specific
timeframes. When it became clear that the Department of Education under Secre-
tary Bell was paying no attention to these t'meframes, we filed the contempt com-
plaint referred to by Secretary Bell in the letter from which I have quoted. Federal
District Judge Pratt, last March, found that the Department was violating “in many
important respects” his orders requiring DE action within specified timeframes. The
matter of remedy for these violations of judicial orders is still before Judge Pratt.
Secretary Bell, believe it or not, proposes that the District Court abolish all time-
frames, apparently as a reward for his violating the existing ones.

Example 2: The Court of Appeals and the District Court in Adams v. Richardson
directed that HEW issue and implement Criteria for the desegregation of higher
education. Those Criteria were issued in 1977 and, properly enforced, would have:
provided the means for substantial integration of higher education in this country.
The Criteria provided for the enhancement of the traditionally black colleges (espe-
cially by requiring attractive programs at the black colleies which were not availa-
ble at the traditional}_y white schools) and required the white schools to desegregate
their student bodies, faculties and administrative activities. At best, the Department
is today giving only lip service to these Criteria; at worst, it has abandoned them
completely. But whichever it is, the Criteria, ordered by the Courts and ‘adopted by
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DE’s predecessor, HEW, are not being administered today in the interest of ending
the segregation which still persists more than 28 years after Brown.

Example 3: One of the matters that impelled the Legal Defense Fund to initiate
the Adams v. Richardson litigation was the segregation in the field of vocational
education. Indeed, the District Court in that case has been required to issue more
than one order directing the enforcement of desegregation in the area of vocational
education. Yet, as late as May 28 of this year, the Department of Education wrote to
the Superintendent of the Mississippi School for the Deaf (MSD) enclosing a State-
ment of Findings to the effest that, of the six vocational courses offered to students
in grades 10 to 12, two had only black students enrolled and two had only male stu-
dents. Instead of finding a violation and requiring a specific remedy for the viola-
tion, the Statement of Findings plays patty-cake with MSD, merely stating: “Be-
cause there are racially isolated classes, as well as sexually isolated classes, MSD
should ensure that these class enrollments are not occurring as a result of racial or

1 have dwelt on Secretary Bell’s letter to Senator Laxalt, but that was no whim of
the moment. He has said on numerous other occasions that he wants to see federal
erment-of civil Tights—taws drasticalty curtailed: -Speaking- " i
officials (the Council of Chief State School Officers and the National Association of
State Boards of Education) in March, 1981, Secretary Bell said that the federal role
in monitoring and enforcing laws against discrimination should be trimmed dra-

out of the enforcement business so that the states could assume more responsibility.
| Secretary Bell repeated this theme five months later in a speech to the Education

matically and that, to the extent that it could, the federal government should get

gated way.

Commission of the States on August 28, 1981:

“I join you in expressing my indignation over certain federal laws and regulations
that encroach upon State and local authority.”

Secretary Bell .describes the Reagan Administration’s policy as the states’ rights
approach to enforcement. Speaking at the University of Texas in Austin in August,
1981, he announced: "

“The Reagan Administration is committed to working with the states rather than
policing them,-particularly in such sensitive areas.as civil :i%ht,s." Lo

Instead of making such statements disparaging federal enforcement of civil rights,
Secretary Bell ought to take a look at his own files and he will see why federal en-
forcement is still so vitally necessary. The situation in Mississippi is a good example
of the need for continuing federal enforcement.

Upon investigation of citizens’ complaints, OCR found racially segregated buses
operating in four Mississippi school systems (Panola, South Panola, Enterprise and
Quitman). Two buses were going through the same neighborhoods picking up chil-
dren according to the color of their skin and transporting them to the same schools.
OCR got.the buses desegregated by requiring the elimination of overlapping, dupli-
cative bus routes. Would the State of Mississippi and local authorities have acted to
correct this gross violation of Title VI without the Office for Civil Rights and the
right of citizens to file complaints? Or would we be back to the pre-Martin Luther
King days of segregated buses? 5

Let me just conclude on a note based on long years of working in the ranks of
those who seek an integrated, nondiscriminatory society. Civil rights laws are at
best most difficult to enforce and they are especially difficult to enforce from the
outside. Private suits by the injured party take money and time in situations where
there is very little of either. Private suits to require the Executive Branch of Gov-
ernment to do what Congress directed it to do, like Adams v. Bell, are even more
difficult to maintain. Civil rights laws can only be fully and properly enforced by a
willing and determined Executive Branch. This will only happen when there is sin-
cere devotion to the task of enforcement by the leaders of the agency involved. It
cannot and will not be done by people whose philosophy is against the enforcement
of those laws. :

WasHINGTON, D.C.

Hon. PauL Laxavcr,
U.S. Senate,
Washington, D.C.

Dear SEnATOR LAxart: Thank you for your letter of April 16. Let me say that I
will be reviewing the Department’s plan for compliance activities closely, including
those affecting intercollegiate athletics.
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With respect to your specific questions, the following information was prepared by
the Office for Civil Rights (OCR). The budget data used here includes: salaries, bene-
fits, and support costs such as case-related travel and training. A copy of the OCR
Title IX Intercollegiate Athletics Enforcement Plan and modification are enclosed
for your reference.

1. Of the 1,082 Title IX complaints OCR anticipates closing in fiscal year 1981, 144
are related specifically to Title IX intercollegiate athletic activities.

2. For the resolution of Title IX intercollegiate athletic comglaint,s, OCR antici-
pates utilizing 12 regional investigative staff years at a cost of $397,620. For general
Title IX complaints, OGC has allocated 50 regional investigative staff years at a cost
of $1,954,965. .

3. OCR ielieves that approximately half of the regional investigative staff time
that was allocated to the enforcement of the Title IX intercollegiate athletics regu-
lations during fiscal year 1981 was expended during the first four months of the
———Tfiscal year. However, because the OCR work measurement system now in operation
does not measure time expenditure by specific issue or jurisdiction, OCR has no way
of knowing exactly how much time has been spent in this area. OCR is in the proc-
i ess of adding this capability to their work measurement system. In an effort to
tigative staff years and approximately $200,000 was expended during the first four
months of fiscal year 1981 on Title IX intercollegiate athletics complaint investiga-
tions. OCR records do not show what funding resources are spent by sources outside
the Department for this purpose.

4. OCR has allocated 77 staff years to the resolutiogqof Title VI complaints; the

thig activi

“afiswer your specific question, OCR estimates that approximately six régional inves-— " ™

5. The total regional investigative staff time devoted to complaint resolution by
OCR is 296 years. The budgetary resources for this regional activity are $9,807,960.
In retrospect, it seems that the fiscal year 1981 Annual Operating Plan for OCR
underestimated the staff needed to investigate compliance with the new Title IX
regulations or, intercollegiate athletics. In light of this, OCR has narrowed the Title
IX intercollegiate athletics enforcement plan to streamline the size of investigations
; and investigative teams. s ‘
In my opinion, the Title IX regulations need to be modified: I have already taken
action to withdraw the dress code rules written in connection with Title IX. (This
action has resulted in a number of vigorous protests, but I do not believe that we
have any Federal right to interfere with local issues of length of hair, beards, and
skirts on school and college campuses.) I am still reviewing these and other regula-
tions and plan to take action to cut back as much as I can under the law and under
the restraints and demands imposed by the courts.
Finally, for your information, I am enclosing a copy of a contempt of court com-
plaint that was delivered to my office yesterday. You can see from this complaint
" that the Federal courts may soon be after us for not enforcing civil rights laws and
regulations. Your support for my efforts to decrease the undue harassment of
schools and colleges would be appreciated. It seems that we have some laws that we
should not have, and my obligation to enforce them is against my own philosophy.
Hopefully, the new administration and the new majority in the United States
Senate can join in an effort to make some long overdue changes and improvements
~ in civil rights laws.
Please let me know if this information answers your questions adequately.

Sincerely, .
T. H. BeLL.

[From the Washington Star. Friday, Aug. 7, 1981]
BeLL Expresses Dousts ON Civin RiGHTS Laws
EDUCATION HEAD RAPS “UNDUE HARASSMENT"

(By Roger Wilkins)

Education Secretary Terrel H. Bell told a Republican senator last spring that he
was philosophically opposed to enforcing some civil rights legislation, and added
that the “federal courts may soon be after us” for not doing so. .

“It seems that we have some laws that we should not have, and my obligation to
enforce them is against my own philosophy,’ Bell said in a letter to Sen. Paul
Laxalt of Nevada, who is President Reagan's best friend in the Senate. “Hopefully,

Q | 1
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the new administration and the new majority in the United States Senate can join

{n an effort to make some long overdue changes and improvements in civil rights

aws.

“_ .. for your information, I am' enclosing a copy of a contempt of court com-
plaint that was delivered to my office yesterday,” Bell wrote. “You can see from this
complaint that the federal courts may soon be after us for not enforcing civil rights
laws and regulations. Your support for my efforts to decrease the undue harassment
of schools and colleges would be appreciated.”

The contempt of court complaint was filed two days before by the plaintiffs in an

‘11-year-old lawsuit against Elliot Richardson, former secretary of health, education
and welfare. It sought to force the government to enforce the nondiscrimination re-
guirements of Title VI of the Civil Rights Act of 1964 against Southern school dis-
tricts and states that were still discriminating against black schoolchildren.

After winning that original suit and having the ruling affirmed on appeal in 1973,

_ the plaintiffs have returned to the district court several times for extensive remedi-
al orders. Those orders established rules under which the Department of Education
was directed to enforce prohibitions against discrimination against women and the
handicapped, as well as against racial minorities. The contempt complaint accused
Bell of failing to enforce the remedial orders.

In a telephone interview yesterday, Bell said that he “agrees with the central pur-
poses” of civil rights legislation, but that “there are a host and range of statutes to
be enforced” which are being “forced and stretched so that you don’t know what
you're doing.”

ta ot-slackeneaou esponse-on-racial issues,’ ‘Bell said:

The secretary cited as particularly troublesome rulings by some federal courts
that Title IX of the Civil Rights Act of 1964 covers employment discrimination as
well as.other forms of sex discrimination. He noted that there is a conflict between
court rulings on the subject, which creates an area of “ambiguity” he would like to
clear up. .

Bell also said conflicting interpretations of Section 504 of the Rehabilitation Act
| .. _of-1973 and Public Law 94-142, which also deals with handicapped children, “whip-
saw’’ local educational officials. :

Elliott C. Lichtman, an attorney for the plaintiffs in the 11-year-old lawsuit men-
tioned in Bell's letter, said yesterday the contempt motion alleged that Bell “has
totally disregarded a series of crucial time frames previously directed by the court
to redress the central violations found—that the agency had endlessly delayed in
the investigation of possible discrimination and in securing corrective action where
discrimination is found.”

The papers filed in connection with the motion assert that from January through
April of 1981, the Department of Education consistently failed to meet court-im-
posed time limits for compliance procedures which the department itself had initiat-
ed. The papers also allege that Bell has held-up “approximately 80 to 100" letters
proposing to find violations of anti-discrimination laws and regulations.

_“We have dealt with secretaries under Nixon, Ford, Carter and Reagan in this
case,” said Joseph L. Rauh, the veteran civil rights lawyer who has also served on
this case. “Some others have been unenthusiastic about civil rights, but they pale
into insignificance when compared with Bell. His department’s disregard of anti-dis-
crimination laws goes across the board—elementary and secondary education, state,
college and university systems, sex and the handicapped.”

Bell said yesterday that his agency’s enforcement efforts have been hampered by —
the need to streamline regulations while working against court-imposed deadlines,
by the need to get rid of some regulations like school dress,codes, and by the fact
that two key presidential appointees in the department were sworn in only in the
last two weeks.

Mr. Epwarps. Thank you very much, Mr. Rauh.

The gentleman from Wisconsin, Mr. Kastenmeier. We will be op- 1
erating under the 5-minute rule.

Mr. KASTENMEIER. Thank you, Mr. Chairman. I would like to
compliment the witness, who I know personally—I have known
him for many years. |

He served the cause of the civil rights movement. He is a giant
in the movement in much of the law. All the laws we have had in
the past 25 years that we have passed are due to Joe Rauh. .

we
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His perspective and his insight with respect to the problems still
ggnfrontmg us, with respect to the executive branch, is apprecnat-

I think that he has offered us wise counsel in that regard. I only
regret, Mr. Chairman, I must excuse myself to the Rules Commit-
tee, but I am very pleased to hear Mr. Rauh’s testimony.

Mr EpwaRrps. Thank you.

. I want to reemphasize something that the witness said about the
major contribution that the gentleman from Wisconsin, Mr. Sen-

senbrenner, made in the enactment of the Voting Rights Act. We

really could not have gotten along without him, could we, Joe?

The gentleman from Wisconsin is recognized.

Mr. SENSENBRENNER. I thank the chairman, as well as Mr. Rauh,
- for those kind statements. I also thank Mr. Rauh for getting his
testimony in 48 hours in advance so we could look it over.

Have you, Mr. Rauh, complained to the court of appeals of your
allegations that Secretary Bell is not enforcing or is dxsregardmg
the higher education desegregation criteria?

Mr. Raus. Only in one particular instance, and the issue“there

YR S

was not whether they were compi ue ther

er the district court here had Jurlsdnctnon after the State of North
Carolina had brought a suit in North Carolina and the district
judge there had accepted the settlement between the State of
North Carolina and the Department of Education—which settle- .
ment, we say, did not comply with the criteria, but which settle-
ment the court here was not reviewing.

In the Court of Appeals, the Government never did challenge our
contention that the agreement did not live up to the criteria. What
they challenged was the jurisdiction of the courts of the District to
do anything after there had been an end run around the courts of
the District by the State of North Carolina and Mr. Bell who made
a settlement which violated the criteria and presented it to North
Carolina district court.

The issue of whether criteria are being abandoned is now befcre
the district court here. We have shown him that, in a dozen or so
States, the criteria have in fact been abandoned.

Mr. SENSENBRENNER. In other words, the Court of Appeals for
the District of Columbia did reverse that decision and send it back
to the district court.

Mr. Rausn. No, they did not.

Mr. SENSENBRENNER. On jurisdictional grounds

Mr. Raud. No. What happened, sir, was that the distriet court
dismissed our challenge jurisdictional grounds. He said that North
Carolina had jurisdiction. We said, no, they do not have it, because.
they made an end run to get it. The Court here was first and
should have it. He disagreed with that.

The Court of Appeals said the case was moot by a 2-to-1 vote.
That is now before the Court of Appeals. I have petitioned for a
rehearing and I don’t know what will happen.

Mr. SENSENBRENNER. You mentioned in your testimony that you
had brought a contempt motion against the Secretary Has there
been a hearing yet, or has the Secretary been held in contempt?
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T Mr. Raun. There has been a hearing. The court found that the - — -
Secretary, the Department, had violated his orders “in many im-
portant respects.”

The judge, Judge Pratt, held the issue of contem for those vio-
lations he had found, in abeyance. There have been rs since
then, and the question of contempt is pending before Judge Pratt.

The question of violation was found by Judge Pratt.

Mr. SENSENBRENNER. During these proceedings, did the court in-
dicate that it was entertaining reconsideration of the timeframes
which were set forth in the Adams decision? '

Mr. Raun. No. What the court said was this: If you two groups
can get together and agree on modifications, that will be all right.
At no time did he indicate that that was what he wanted. He found
that there were violations. Then he said, you try to see if there
should be some modifications, if you two could agree on them.

Then he said, I will withhold the contempt decision on the basis
of the violations. That decision has not come down. But the Gov-
ernment, they did not come and say, well, we will comply with

some ‘modifications.

The Government has now moved to get out from under the order
=1 what a_dozen secretaries before have

had to deal with, Bell says, no, I don’t want an gt ith-i
I do not want any timeframes, I can take as long as I want, I can

take forever. And he had moved for a vacation of the order of 1977.

I am not of the belief that he will be successful. " - T

Mr. SENSENBRENNER. I have a couple of other quick questions. It
seems to me that the problem of complying with the Adams time-
frames is not new to Secretary Bell or this administration. And
that the Carter administration had extreme difficulty in complying
with those timeframes as well.

Now, from the information that has been given to me, the former
Director of the OCR, David Tatel, testified as your witness at the
hearing that he was not able to meet with the timeframes of the
Adams decision when he served as Director of the OCR in the pre-
vious administration.

Don’t you think that really the blame for not meeting those deci-
sions is really a bipartisan blame and that you certainly cannot

\ - heap all of the scorn on the present encumbent, even though he is
the guy that is there now?

Mr. Raun. I have been a critic of the enforcement of civil rights
laws bjpartisan, with the certainty that no administration has lived
up to the hopes that I have had for enforcement.

Mr. SENSENBRENNER. Certainly is a shame we could not get a
hearing on that question 2 years ago to bring you in here.

Mr. Raun. You interrupted me, sir. N

Mr. SENSENBRENNER. Sorry. : y ‘

Mr. Raun. I had just said “‘but,” there is a difference. Tatel was ‘
the first one confronted with the timeframes. He got rid of the |
backlog and the ones they could not do within the timeframes were :
within the 20 percent exception Judge Pratt’s order permits.

We already had a 20-percent exception. You know, this is a very
flexible thing. Tatel was trying to do it. Clarence Thomas, who |
came to testify for Bell; Bell would not testify; we would have liked
to cross-examine him about this. He admitted they were paying no
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attention to the time frames. I will say for Mr. Thomas that he was
very candid about their violations. The Tatel group tried very
much to carry this out and I would say for David Tatel, that he
subetantially carried out the time frames for compliance.

Mr. SENSENBRENNER. I have a memo in front of me dated April
28, 1980, by Roma J. Stewart, Director of OCR, to OCR regional di-
rectors in rgﬁi,ons 1 through 10, '

It says, “This serves to confirm our recent oral communication
with you concerning the current moratorium on title IX, intercolle-
giate athletic activity.” You were told to halt all complaint and
review work in this area until further notice. Now this was a prod-
uct of the %x;evious administration. : '

Do you think that was in violation of the Adams order?

Mr. RauH. I regret that I cannot answer that. There will be a
title IX expert here. My view is that there may have been some
basis for that, but I cannot say.

We brought Adams v. Bell on behalf of blacks. The women inter-
vened and have had their own case. My general belief is that the
two t%:ether have obtained a good deal of enforcement.

Furthermore, there were moments when we were complaining of
the Democratic enforcement of the laws. All I would say to you is
that, as one who has been in on the enforcement of the laws since
they were enacted, I would say that the two worst and they really
are not in the same category. were John Mitchell in 1970, when he

publicly announced on July 3, he was not going to enforce title VI;
and Bell, who has admitted and openly said they were not going to
coaply with the timeframes. .

r. EDwARDS. The time of the gentleman has expired.

Mr. SENSENBRENNER. Thank you.

Mr. Epwarps. The gentleman from Illinois.

Mr. WaSHINGTON. I, too, want to welcome Mr. Rauh to this com-
mittee. Your name in this field, obviously, is legend, and you were
a household name in my neighborhood long before I thought about
coming to Congress.

I want to join the chairman in commending you on your past
‘work in this field. '

I must say that Secretary Bell’s statement to Senator Laxalt is
not astounding at all. It might have been 2 Y?Q;’S ago. I think it is
typical of this administration, and we have heard some of the re-
_marks, although not as blatant, from other high authorities in the

‘administration; namely, Bradford Reynolds, who has taken a .

. strong position that certain remedies carved out by the courts will
not be utilized by this administration. ,

So that attitude seems to permeate the entire structure of civil
rights enforcement under this administration. )

Mr. Bell is supposed to aflpear before this committee and it will
be interesting to see what his response to that statement will be.
Or has he ever made a response? Has he ever underteken to re-
spond or to explain, if he possibly could, the contents of that letter
to Senator Laxalt?

Mr. Raun. Roger Wilkins last year did call Secretary Bell about
this letter. You see, I am a cautious lawyer and even after the
letter was put under my transcom, I didn’t assume its authenticity.
I gave it to Roger Wilkins, who was then a leading figure on the

21
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Washington Star, and he called Secretary Bell and Secretary Bell
authenticated it, and then made an explanation that I did not con-
sider an explanation. . -

Mr. Bell said he was not saying anything about the civil rights
laws in that philosophical statement. It is impossible to read that
statement the way Secretary Bell wanted to interpret it.

But, sir, if you are going to interrogate Secretary Bell, I would -
suggest that the staff get his explanation, which is in the last edi-
tion of the Washington Star; it is on page 2 of the day they folded.
All that is on page 1 is the story of the folding.

On page 2, the lead story is on this letter and Secretary Bell’'s
then explanation of it.

Mé ASHINGTON. The swansong information about the Washing-
ton Star. .
~ Mr. RAun. It was in the Washington Star the day of the closing,
sir. It is not in my judgment an explanation. It is—well, it is fluff.

Mr. WasHINGTON. Let’s take a look at it. I think you summarized
the entire matter very succinctly on page 8, Mr. Rauh, in your last
two sentences there.

Civil rights can only be fully and properly enforced by a willing and determined
executive branch. .

I might say we simply do not have that at present, but we are

going back to some other resources. What would you suggest that
— -~-advocat$&o£atmng enforcement of civil laws resort to at this point
in time? :

Obviously it appears we will be bogged down interminably in the
courts. What would you suggest?
~ Mr. Raun. All that can be done, sir, outside of the political
arena, on which I am sure you were not asking for my opinion, all
that can be done is public pressure.

Public pressure does help some. I have referred in my statement
to the handicapped regulations they proposed about 6 weeks ago.

Yesterday, they backed down partially. We do not know how far
they backed down on the handicapped, but they at least backed -
down in part. I had thought reading the paper this morning, they
had backed down completely; but I am informed this morning that
that would be incorregt. Tl?lley have not backed down completely;
thtl?' are still going ahead with some of it.

evertheless, public pressure by the handicapped, and by people
sympathetic to the handicapped, did affect Bell there. And I am
- suggesting that public pressure can affect him in other areas. Iam- -
also suggesting that this airing by your committee is the best thing
that can be done and we will be seeking here and elsewhere to
bring public pressure on Secretary Bell. ,

I don’t think he listens to me too carefully, so it is unlikely that
he will resign. Nevertheless, I believe in public pressure through
the committee, the subcommittee, the others in Congress, the orga-
nizations—all of us together.

We in the Leadership Conference are 157 organizations and we
shall try to bring public pressure to get enforcement. We shall con-
tinue with our suit, Adems v. Bell, although, as I aid, it is a sad
day in America where private citizens have to_press for the en-
forcement of laws to protect our minorities. -

2y | :.
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Mr. WasHINGTON. Perhaps we should have elections every 6
¢ months and we could get something out of this administration.

I will yield now. . _
y Mr. Epwarps. I thank the gentleman and I think that Mr. Rauh
knows this subcommittee, both sides of the aisle, well enough to
know that there is not anything political in any of these oversight
hearings we are having. ' )

We would be just as tough on a Democratic administration, as on
a Republican, and we have in the past. Some of our former employ-
ees in the Department of Justice, Civil Rights Division, have felt
the lash of this House Judiciary Committee, whether the President
was a Republican or Democrat, and certainly this hearing today
- has no overtones of politics whatsoever. ;

We just want those people to do their job. We do not want these
divisions in the country. We want the Constitution obeyed and we
want the laws obeyed. That is our job, that is the oath that we
took, all of us here. :

I do appreciate your testimony and we’re sorry we were delayed.

Mr. Raun. Thank you, Mr. Chairman. .

Mr. Epwarps. Our next witnesses will constitute a panel. Marga-
ret Kohin, Esq., representing the National Women’s Law Center;
Ms. Nancy Mattox, representing the- Disability Rights and Educa-
tion Fund; Dr. Morris Kinsey, representing the NAACP State of
Mississippi Education Committee. :
| We understand that Ms. Kohn will be first; Nancy Mattox,

—

second; and Dr. Kinsey, third. —
Without objection, all of the statements, of course, will be made a
part of the record and you may proceed. :

TESTIMONY OF MARGARET KOEN, ESQ., NATIONAL WOMEN’S
LAW CENTER; NANCY MATTOX, DISABILITY RIGHTS AND EDU-
CATION FUND, AND MORRIS KINSEX, NAACP.STATE OF MISSIS-
SIPPI EDUCATION COMMITTEE R .

Ms. Konn. Thank you. .

Good morning, my name is Margaret Kohn, I am an attorney
with the National Women’s Law Center. .

Thank you very much for inviting me to testify before your sub-
committee today. I am here on behalf of 15 ‘organizations. All of
these organizations share a common interest. and goal. They are

~working to end discrimination on the basis of sex in educational
programs.

All are convinced that the Federal Government and the Depart-
ment of Education in particular, must conduct an effective enforce-
ment program to insure that federally assisted programs do not
discriminate on the basis of race, sex, national cvigin, or handicap.

We have been monitoring the civil rights enforcement efforts of
the Department for many years. Since January 1981, when the

- Reagan administration took hold of the reins, we have observed
geveral disturbing trends and practices which seriously impede ef-
fective enforcement in a qualitative manner.

These practices interfere with the enforcement.efforts under all

" three statutes; title IX, title VI, and section 504.

IToxt Provided by ERI
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They reflect dramatic changes in approach from preyious admin-
istrations. Changes which reduce the chances that beneficiaries of
each of these statutes will be protected.

view of the shortcomings we have all observed within OCR. That
we all experience the same types of problems underscores their
widespread- nature and the need for corrective action throughout
the OCR operation. o .

My colleagues on the panel will expand and elaborate, based on
their extensive experience seeking enforcement of title VI and
section 504 and with the regional offices in Atlanta, Ga., and
Dallas, Tex. ‘

First, let me emphasize that we think the need for an effective
and sincere enforcement effort is as great as ever. Invidious dis-
(l:’:ilmination is far more widespread than any of us would like to

ieve.

Let me give you some examples of what’is going on today around
the country. : .

In Louisville, Miss., since desegregation in 1969-70 school year,
all five principal vacancies were filled with white males. The
partment of Education found, and I quote, that “Qualified black as-
sistant principals were excluded from consideration in each in-
stance.”

At Converse College, a woman'’s scholarship was rescinded when
she became pregnant.

Also in Louisville, Miss., the district assigns high school students
gated basis. Girls in one room, boys in another.

In Brownwood, Tex., the school district mislabeled Hispanic
~  youngsters and incorrectly assigned themn to special education

classes. Hispanic students with limited English-speaking abilit)
were not tested in Spanish, and Hispanic parents were not afforded
procedural due process in connection with the assignment or place-
ment of their children.

Serious and destructive discrimination still persists at an alarm-
ing level. And therefore, the need for thorough and exacting work
by the Department of Education has not diminished.

Let me point out that the Office of Civil Rights has some capable
and dedicated employees. On occasion, the wqrk product of these
indiviq%lals shines through, demonstrating that good performance
is possible. :

n our view, it is the absence of strong leadership at the top that
permits the complacency that results in the disarray we so often
observe. It is the leadership’s lack of commitment to Federal en-
forcement of the civil rights laws that leads the agency to tolerate
sloppiness, delay, poor management, and imprecision as the norm.

in a vacuum. They are part of an overall agenda for the Depart-
ment, as Mr. Rauh said, one that is intended to depart from civil
ri(fhts principles accepted on a bipartisan basis by a series of past
administrations, both Republican and Democratic.

Secretary Bell and his legal advisers have systematically worked
t?‘fnarrow the scope of the civil rights laws since they came into
office.

24
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Let me give you just a few examples. In the summer of 1981, Sec-
retary Bell took steps to change the title IX regulations by with-
drawing coverage of employment, abruptly reversing the position of
the agency, for the past 9 years.

Those regulations were subsequently upheld by the US. Su-
preme,Court. .

Secretary Bell sought to restrict his Department’s civil rights au-

thority when Federal funding was delivered in the form of guaran-

teed student loans.

At the beginning of this month, ignoring the advice of his Assist-
ant Secretary for Civil Rights, Secretary Bell intentionally decided
riot to appeal a district court éecision, which severely circumscribes
the authority of his Department to investigate civil rights com-
plaints in the eastern district of Virginia. The name of that case is
the University of Richmond v. Bell. \

The Secretary has also proposed rulemaking to eliminate written
assurances of compliance with civil rights law as a precondition for
the receipt of Federal assistance from the Department of Educa-
tion. . .

And finally,.but equally importantly, Secretary Bell has pushed

to require that Government and private parties alleging discrimi-

nation prove a discriminatory purpose in order to prevail on an al-

legation of discrimination in violation of any of these statutes.
olner words, to require proof of intent to discriminate.

These are cutbacks and reversals of the most serious nature. All
are likely to restgict civil rights enforcement under all three stat-
utes because the three laws are so similar in their structure and
language. .

The message conveyed by these actions is clear. In our view, the
Stgfcretary is telling his civil rights staff to hold back and to back
off.

With this as a backdrop, let me explore several specific problems
within the regions, which are all interrelated with and support the

\~—«le_icy-level cutbacks that are being supported and put forth by the

Secratary. It is all part of the same pattern and plan,

First, t%De%a;tment, and OCR in particular, applies the wrong
‘tegal standards. It is-not uncommon to read letters of finding: from
OCR which articulate legal standards which are the reverse of
those required by the statute and regulations.

There appears to be no control to insure that such errors are

| _identified and corrected, nor to prevent repeated application of the

wrong standard. - - , ..
I have given several examples in the materials. Let me.focus on
one in which the Office for Civil Rights did not find a violation be-

cause they claimed there was an isolated incident and not a pat- -

tern of discrimination. -

The statute prohibits incidents as well as patterns of discrimina-
tion. Also in the same case, they stated that there had to be a
showing of discriminatory purpose in violation of title IX. But the
Department of,Education has never announced a formal policy to
require proof of intent in title IX cases, and no such requirement
has been established by the courts in Texa7 where this complaint
arose. — ‘
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- By applying the wrong standard, the finding by the office was a
finding of compliance, instead of a finding of noncompliance. The
application of the wrong standard led to the wrong outcome.

In another example of the standards problem, and here I echo
what Mr. Rauh has said, also, the Department is failing to apply
its own vocational education guidelines that it itself Jdeveloped
wlhen it handles a vocational education institution review or com-
plaint. v

The guidelines were developed pursuant to the 1977 Adams v.
Bell court order and they provide guidance both to the Department
staff and to recipients on what ought to be done to insure compli-
ance. .

However, in two recent region VI compliance reviews of admis-

. sion practices in vocational institutions, the guidelines were not
even mentioned. '

The second problem area is that the Department accepts inferior

T work and -has no meaningful quality control pro;~am. The failure
' ' to demand quality work, in-depth investigations and a thorough
. review of data collected as well as letters of finding in which the
conclusions are well supported by data is part of the overall plan to
reduce effective Federal enforcement through the administrative
o protess. =

g Shallow investigations and sloppy work leads to fewer findings of
j violation and far less change. The quality and depth of investiga-
tions, as evidenced in letters of finding, varies excessively, both

within regions and from region to region. :

For example, compare the letter of finding for the Medical Col-
lege of Georgia and for the University of South Florida College of
Medicine compliance reviews. Both are from region IV in Atlanta,
reviewing for sex discrimination in recruitment, admissions, and fi-
nancial aid.

/The Georgia letter provides no numerical figures on enrollment
or applications by sek, no explanation of what data was considered,
or how conclusions were reached. :

The 24 Jpage letter is so conclusory that one can only assume the
review was superficial. In contrast, the six-page South Florida
letter has significantly better data and provides far more informa-
tion on the school’s practices, as well as a basisdfor some of the con-
clusions. - . /

We are not demanding more from the agency than can be rea-
sonably expected. Two recent letters of finding issued by the Aglan-
ta office within 1 month of each other in this.year demo te
that one investigator did a good job, while the other provided no
support whatever for the finding of na violation. :

Although OCR has a mechanism entitled the “Quality Assurance
Program,” it clearly does not work. One very important .reasgh
that it fails is because three categories of cases are excluded entire- -
ly from its review process. O

+ " Each is an area which requires in-depth investigation and the
collection and review of substantial data. Discipline discrimination,
law reviews and intercollegiate athletic investigations. These are
v}(:ry important reviews and OCR has a ‘considerable number of

“ them.

-
.
(o)




23

We would expect the agency to be verK interested in assuring

.- those investigations were handled well if there were a sincere com-

‘  mitment to enforcement. The exclusion of these cases confirms our
belief that the Department leadership is more than content with

" the erratic performance and poor quality evident in regional work.
" The third area, and I know my colleagues on the panel will share
more information with you about this, is that the Department is
increasingly accepting an inadequate remedial action plan as an in-
dication that the recipient is in compliance with the law.

The increase in the number of these cases since January 1981
has been tremendous. These nuick, superficial corrective action
promises enable OCR to close their cases, but often do not change
the underlying discrimination. -

One of tﬁe most outrageous examples of this practice is a letter .

. -collegiate athletic program complaint. Ore of several areas show-
" ing inequity was access to coaching and the Department, in its
~ letter, toncluded. and I quote, “Women athletes are denied coach-
inﬁ"‘c:‘t;an equivalent nature and availability.”
: t is a violation of the statute, of-the regulations, and is incon-
sistent with the policies that the Department has issued’in that
%Iélowever, the regional staff required absolutely no remedy for
t ficiency. '
~In-March of 1982, along with others, I met with Deputy Assistant
. ‘Secretary of Education for Civil Rights, Joan Standlee, to protest
4 this and te urge that this portion of the letter be withdrawn and
significant changes be required. ' ‘ '

As of July 1982, no such steps had been taken. We also recom- -
mended that changes be made to address the deficiencies that were
of a systemic nature that this situation illustrated so well, that .
there was. ne mechanism to review major letters from the regions,

.either before or after they were issued. No review was done by the
‘national office. - : ,

In July, Ms. Standlee informed me that no ‘systemic changes to
address this issue were needed. )

We are unsatisfied with the handling of this situation. If the re-
gions are out of control, they need to be reined in. Instead, we
learn that senior Department officials choose to give the regions
more and more authority, more discretion, und less supervision.

Another, example. of inadequate corrective action that OCR ac-

" cepted as irisufficient so that it could issue a finding of compliance
' also occurred this year in Monmouth County Vocational School

District in New Jersey. .
In the interest of time, I will not describe this example in detail.

~ The fourth area is the failure to monitor compliance after a

letter of finding is issued. Since January 'of 1981, the Office for

 Civil Rights has issued an ever-increasing volume of letters of find-

+  ing stating that the recipient institution is in compliance with the

pertinent statute, but only because it has agreed to take corrective
action steps. ‘ :

Many of these corrective action steps, all too many of them, will

be taken in months or, indeed; in years after the case is closed and

‘

l the investigation has been completed. ,
i 4

. [
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We doubt that OCR returns to each of these recipients to deter-
mine whether the promised changes have been implemented. Espe-
cially when the compliance of large numbers of recipients is contin-
gent upon future actions. OCR must not be permitted tb make a
finding of compliance and then fail to return to insure that the cor-
rective steps have been completed.

In conclusion, I have outlined four of the most common genenc
problems civil rights advocacy groups have found. Acceptance of in-
ferior work and lack of quality control, application of the wrong
legal standards, inadequate remedial action accepted as compli-
ance, and failure to monitor compliance after the LOF is issued.

The examples cited are replicated over and over and over in
:{her letters of finding issued by OCR. These are not the exception-

cases.

The agency, in our view, has a poor record. We know it could do

a much better job if the leadership of the Department supported
this work and communicated their commitment to their staff and
to the public with words, and more impcrtantly, with actions.

We are convinced that the main reason that the Department op-
erates this way and the way it has been operating is because it is
: exactly what the administration wants.

That is a very sad commentary.

I thank you and I would be happy, of course, to answer any ques-
tions, either now or after the oiher panelists.

‘[The statement of Ms. Kohn follows:]

~
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Good morning. My name is Hargaret Kohn, I am an attorney at
the National Women's Law Center. Thank you for inviting me to

testify before your Subcommittee today. I am here on behalf of

e [P

fifteen organizations-
American Association of University Professors
American Asﬁociation of University Women
Fedération of Organizations for Profes: ._nal Women
Girls Clubs of America, Inc.
NAACP Legal Defense and Educational Fund, Inc.
National Association for Girls and Women in Spofts
National Education Association \
National Séudent Education Fund

Office of Women in Higher Education, American
Council on Education

Project on Equal Education Rights
of the NOW Legal Defense and Education Fund

Sociologists for Women in Society

'Unitgd Statex Student Association

Wider Opportunities for Womgn

Women's Equity Action League

Women's Legal Defense Fund

All of these organizations share a common 1n§ete§£ and

goal. They are working to ehd discriminag;on’oﬁ the basis of sex
in educational programs. All are cgnvinéed that the federal
government and the Departmgnt.éfxéducation, in particular, must
conduct an effective”;nfbréement program to ensure that federally
assisted programs'éo not discriminate on the basis of sex, race,

national origin or handicap. We have beén monitoring the civil

e - Y

.
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rights enforcement efforts of the Department for many years,

through the experiences of the members of organizations who have

____ﬂgiladTconplaints_ni:h_hhg%oﬁiicc~£oz_c11£1"319hts-LOCRJ,mhy. e
refleﬁing Letters of‘}indlng in compliance reviews, and at the
national policy making level.

Since January 1981, when the Reagan Administration took hold
of the reins, we have observed severai disturbing trends and
practices which sericusly impede effective enforcement in a qual-
itative manner. These practices interfere with the enforcement
le!fortl under all three statutes, Title IX, Title VI, and §504.
They reflect dramatic changes in approach from Previous idmlnis-
trations -- changes wthh reduce the chances that the benefi-
ciaries of each of these atatutes will be protected and provided
the educational opporiunlti;i to which they &Eewéhéiéiéa:fiﬂimdw'y“

53 a member of this panel my testimony will provide an over-
view of the shortcomings we have all observed within OCR. That .
we all experience the same types of problems underscores their
widespread nature and the need for corrective action throughout
the OCR operation. My colleagues on the panel will expand and
elaborate based upon their extensive experience seeking enforce-
ment of Title VI and $§504 and with the regional OCR offices in
Atlanta, Georgia (Region IV) and Dallas, Texas (Region VI).

Pirst, let me emphasize that we think the need for an effec-
tive and sincere enforcement effort is as great as ever. Invid-
ious discrimination is far more widespread than any of us would
like to believe. I have several examples that support this con-

clusion all too well:

ERIC | S -

Aruitoxt provided by Eic:




28

e -In Louisville, Mississippi, since desegregation ‘in
the 1969-76 school year, all five principal vacan-

[ cies were filled by white males. ”Qualitied'black’f' I
assistant p:incipals were excluded from considera-
,tion in each instance.‘l/ The District lacked
selection criteria, did not accept written appli-
cations for the positions and neither posted nor
advertised the job openings.

® At Converse College a woman's scholarship was re-
scinded when she became p:egnant.z/

® In Louisville, Mississippi, the district assigned
high school age students at two schools to hone- “

:ooms and -tudy halls by sex and conducted as-“

-

senblies {or students on a sex segregated basis. -/
[ In Brownwood, Texas, the school district mis-
labelled Hispanic youngsters and incorrectly as-
signed them to special education classes. Hispanic
students with limited speaking ability in English
were not tested in Spanish, and Hispanic pa:ents

/ were not afforded procedural due process in connec-

tion with the assignments or placement of their

L/ OCR LOF Louisville Separate School District, Louisville,
Missisippi, #04-80-1337, September (?) 1981, p. 9, Region 1V, !

2/ ' ocr Lor Converse College, Spartansburg, South Carolina, #04-
81-2073, January 6, 1982, Region 1V.

3/ OCR LOP Louisville Separate School District, supra, p. 16.

"ERIC ’ -
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Serious and destructive discrimination still persists at an:

alarming level for a nation which promises equality in the

1980s. The need for thorough and exacting work by OCR has not

“ “

" diminishead.
The Office for Civil Rights_has some capable ané d;dicated
emplovees. On occasioh the work product of these individuals
‘shines through, demonstrating that géod performance is h
possible.é/ In our view it is the absence of strong leadership
at the Eop that pe:mits~the complacency that results in the
disarray we so often observe. It is the leadership's lack of.
commitment to federal enforcement of the civil rights laws that
b leéds the'agency to tolerate sloppiness, delay, poor management,
aq? imprecision as the norm rather than as an unusual exception.
The problems that‘I will descgibe today do not occur in a
vacuum. fhey are part of an overall agenda for the Dep;:tment -
one intended to depart from civil rights principles accepted on a
bi-partisan basis by a séries of past adminstrations, both .
Republican and Democratic. Secretary Bell and his legal advisors

have systematically worked to narrow the scope of the civil

4/ OCR LOF Brownwood Independent School District, Texas, #06-80-
1075, November 5, 1980 Region VI.

Y/ Examples of thorough and well reasoned Letters of Finding
with the attached Statement of Findings include those issued to
Louisville Separate School District, Louisville, Mississippi,
September 1981, #04-80-1337; Bessemer City Board of Education,
Bessemer, Alabama, February 13, 1981, #04-80-5020; Humboldt
County School District, Winnemucca, Nevada, August 21, 1980, #09-
78-0155, Region IX; Unive:lity of California, Davis, June 19,
1981, #09-80-2128, Region IX.
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rights laws since fi:s§ ast&ning office.
° puring the summer of 1981 Sec:gta:y Bell took steps
‘ to change the Title IX tegul#gions by yithd:awing
c?ge:age of ;nplofment, abruptly reversing the v
pogigion of his agency for the past nine yea:s.é/
® Secr :aty Belllsought t; restrict his'depa:tmen;'a
civil :1§hts authority when federal funding was,
delivered in the form of Guaranteed Student Loans
(dsrs) ./

) t the bEginging of September 1982, ignoring the
advice of his Assistant Secretary for Civil -
Rightsﬁ/ ézc:eta:y Bell intentionally decided not
é;ﬁzgﬁeai a District Cou:t'deci;ion which severely
cifcumsq;ibes the authofity of his Department to
investigate civil rights complaints in the Eastern
District of Vi:gipia.‘ The case i's University of
Richmond v. Bell, No. 81-0406 (E.D. Va. July 8,
1982) wWarriner, J..

Secretary Bell prepared proposed notices of rule-

making to eliminate a written assurance of compli-

' 54 The Supreme Court subsequently upheld the validity of the
Title IX employment regulations in North Haven Board of Education
v, Bell, 102 S.Ct. 1912 (1982).

oo 1/ fthe House Education and Labor Subcommittee on Postsecondary

ERIC
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Education held hearings on the Department's proposed changes in
GSL's as federal funding for civil rights accountability purposes
on May 13, 1982. :

- 8 A copy of Mr. Singleton's memo of Auguat'19, 1982 to
Secretary Bell is attached to this testimony as Exhibit A.
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ance with civil rights laws as a precondition £qt
receipt of federal assistance from the Department
of Education. .

@ Secretary Bell has pushed to require that the gov-
ernment an& brlvate partléQ prdbe a discriminatory
purpose 1n‘order to prevail on an allegation of

. discrimination in violation of Title IX, Title VI

and §504, i.e., require proof of intent to dis-

.

criminate, . .
. These are cutbacks and reversals of the most serious
nature. All are likely to restrict civil rights enforcement .

under all three statutes, because the three laws are so slnilat
in structure and language. The message caneyed by these actions
is clear. The Secretary is tel}fhg‘hls civil rights staff to
hold back, to back off, and to lie low. ’

With this as a back drop, let me explore several problem
areas within the ngions, which are interrelated with the
cutbackl"supported by the Secretary. ’

1. Application of the Wrong Legal Standards.

It is not uncommon to read Letters of Firding from OCR which
articulate legal standards which are the reverse of those requir-
ed by the statute and regulations. There appears to be no con-
trol to insure that such errors are identified and corrected, nor
to prevent repeated application of the wrong standard.

For example, in an, August }98L,Letter of Finding, the Simms
tndependent\School District in Texas was found in compllﬁnce with

Title IX even though the investigation did uncover sex discrimin-

Bl
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“— -ation in the diltr%butlon of athletic awards.) The decision was P
based on two legal conclusions that are patently wrong.
Pirst, OCR stated the pfactlce
' P e wai an isolated incident and not part of a

pattern to deny extra curricular benefits to
female students on the basis of sex.”

ﬁelther the Title IX statute, nor lg; regulations prohibit only
patterns of discriminatory behavlor: Single acts are also éroht-
bited. )
Second, OCR stated that
"Thers are no records or other evidence to

substantiate that the district's departure -
from the practice of awarding letter jackets

. in the student's junior year was for & sexual-
ly discriminator urpose in violation of
Title IX." lenp*anil suppIIedi. ] .
The Department of Education has never announced a formal
policy to require proof of intent in Title IX cases. No such

requirement has been established by'the courts in Texas,

elther.lg/ By applying this standard, OCR used a much mére bur-

densome standard of proof than was permissible. In this case,
the OCR rationale for its conclusion that the district was in
"o -gompliance was legally flawed. Therefore, application of the

wrong standard led to the wrong outcome. A finding of violation
.

9/ OCR Letter of Pinding, Simms Independent School District,
Simms, Texas, $#06-79-1520, August 31, 1981, Region VI.

10/ 7phe issue of intent has been considered by many courts. See
e.q,, Lau v. Nichols, 414 U.S. 563 (1974); NAACP v. Medical
enter, 657 F.2d 1322 (3d Cir. 1981) (en banc); Cannon V.
University of Chicaqo, 648 P.2d 1104 (7th Cir. 1981) cert.
enied, 102 S.Ct. 951 (1981). The U.S. Supreme Court wil
consider the issue again on the Title VI context this term in
Guardians Association v. Civil Service Commission, 633 F.2d 232

cert. granted, 7. ).
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was necess;ry, but was never made. .
Another manifestation of the standards problem is the
"failure to apply Vocational Education Guidelinesll/ developed by
the Department when review}nq vocational institutions. These
guidelines were devéloped‘pursuant to the 1977 Order in the Adams
v. Bell case. They clearly outline the Department's position and'
&he c:}leria %t will use to assess recipient compliance with
fitle VI, Title IX and §504. However, in two recent Region VI
compliance reviews of admissions practices for Title VI and/or
Title IX compliance at vocational institutions, the guidelines

were not even lentioned.lg/

2. Acceptance of Inferior Work and Lack of Meangingful
Quaiity Control.

The failure to demand gquality work, indepth investigations,
thorough analysis of data collected and Letters of Finding in
which the conclusions are well supported by data is part of the
overall plan to reduce effective federal enforcement through the
administrative process. Shallow investigations and or sloppy

/ work leads to fewer findings of violations and far less change.
The regional offices do not hold their staff to a standard of

performanqe that could and should be met.

11/ 34 cpr 100 Appendix B Guidelines for Eliminating
Discrimination and Demand of Services on the Basis of Race,
Color, National Origin, Sex and Handicap in Vocational Education
Programs.

12/ OCR LOF Southwest Louisiana Vocational Technical School,
Crowley, Louisiana, August 3, 1982, #06-82-6006, Region VI (Title
IX and Title VI) and OCR LOF Foothills Vocational Technical
School, Searcy, Arkansas, June 17, 1982, #06~82-6005, Region VI
(Title VI).

"
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““\ﬁﬂs\:fV1°“ was supérflcial. In contrast, the six page South

The quality and depth of lnvelylgathns, as evjdenced by the
Letters of Finding, varies excessi@ely both wlthln reglonl and -
from region to region. The ve:y’lame compliance review or
complaint which covers the aan‘ areas of concern, in similar
. kinds of institutions, under éhe same statutes result in Letters
of Finding as diffe:ént as night and day. One is shallow,
conclusory and contains lnadequateonume:ical or other data
supporting the conclusions. The other contains a thorough review
of facts which support the legal conclusions reached.

Por example, compare the Letters of Finding for the Medical
College of Georgia and for the Univeristy of South FPlorida
College of Medicine compliance reviews. Both are from Region IV
and both :qylewed medical and/or dental schools for sex discri- .
mination (Title IX violations) in recruitment, admissions and
financial aid. The Georgia review letter provides no numerical
figures on enrollment or applications by sex, no explanation of

what data was considered, nor how conclusions were :eached.lé/

The 2 1/4 page letter is so conclusory that one can only assume

rlo:isi‘tet er was significantly better in providing far more

ool's practices and some of the underlying

e concluaionu.iﬁ/

~——

information on the

data that formed the basis o

~—_

‘ i T ~—

Cad \\
13/ ocr Lor Medical College of Georgia, Augusta, Georgia,
Pebruary 12, 1981, #04-81-6003, Region 1V,

14/ ocr Lor University of Southern- Florida, Tampa, rlo:lda,
October 23, 1981, #04-81-6006, Region IV,

38
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_____We are not demanding more from the agency than can
reasonably be expected. Two recent Letters of Finding, issued by
the Atlanta office within almonth of one another in the first
quarter of the 1982 calendar year, on the same issue -- racially
isolated and disproportionate classes -- demonst:atg that onﬂ

investigator did a good job while the other provided no support
\éhatevé: for the finding of no violation. The letter to
Lexington County School District #1, Lexington, South carolinal®/
Bispoles of the issue in one, brief conclusory paragraph, while
the one 4o Clinton City Schools in Nd:th carolinalb/ devotes
seven pages and provides a thorough and comprehensive analysis.
Both letters were issued by the Atlanta Regional Office, one in
Peburary 1982 and the other in March 1982, .
Although OCR has a mechanism entitled the quality assurance
program, it clihrly does not work. One very important reason
‘that it fails is because thrée categories of cases are excluﬂed
entirely from its review process. Each is a? area which requires
an indepth investigation and the collection and review ‘of
lublta;tial data -- discipline discrimination, Lau Reviews
(compliance reviews on language services to non and limited
Bnqlishllpeaking students) and intercollegiate athletic
1nv-|t14atiohs. These are very important reviews and OCR has a

considerable number of these cases. We would expect OCR to

¢ \ "

15/ OCR LOF Lexington County School District ‘#¥, .Lexington,
South Carolina, #04-81-1251, Pebruary 19, 1982, Region IV.

16/ ocr LOP Clinton City Schools, Clintom City, North Carolina,
$04-80-1234, March 30, 1982, Region IV. Statement of PFindings,

™ pp. 24-31. ;

~-

39

O

RIC*- i

Aruitoxt provided by Eic:

e




® 36

be very interested in assuring those investigations were héndled
well;~if there were a sincere commitment to enforcement. ?he
exclusion of these cases cqnfi:ms our belief that Depa:tme;c
leade:lhipuis more than content with the erratic performance and
poor quality evidené in regipnal work. V

3. InadeQua;e Remedial Action is Accepted As Compliance
by OCR.

Since 1981 there has been a dramatic increase in the number
of cases in which OCR »ccepts an indequate remgdial plan which
fails to assure che;disc:iminpcion w;ll be ended and the effects
of past-discrimination remedied in return for a finding of
compliance. These often superficial corrective action- promises
enable OCR to get a quick caae‘closu:e -=- with little more than a
cosﬁécic powder to hide the underlying discriminatory practices
which remain unchanged. While the agency‘liscs these cases as
ones in which corrective action has been achieved, often only the
tip of che icebe:g has been melted down, and nothing more. :

One of the mosc outrageous examples of chis practice ‘is the
LOF issued to the University of Nevada at Reno on an intercol-
legiate athletic program complaint. OCR found numerous deficien-
cies and vidlations of Ticle IX and its :egulacions 17/ one area
showing inequity was access to coaching. q—/ OCR foung,zﬁpi L
women athletes are denied coaching of an equivalent nature anJ

availability.” However, OCR's quion IX staff determined that no
Y.,

S

17/ ocrR LOP ahd statement of findings, Univerzity of Nevada,
Reno, January 1}, 1982, #09-80-2082, Region IX.

18/ 1d4., Statement of Findings, pp. 8-12.

':,

O
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t.l‘dy was needed. The LOF states that "... UNR has agzeeé to
review this program area in spzinq 1982 and to cgzzect any ) |
disparities if inequities are found to exist. OCR will review
UNR'S dgtez-ipation'in ;hg fall of 1982.112/ .In plain English
that a-;untl to no corrective action.

Jn Macch, 4932. along with others, I met with Deputy Assis-
tant Boczotazy ot Bducation for Civil Rights, Joan Standlee, to
urge that this poztion of the letter be withdrawn and signiticant
chgnqol be zoquitcd. As ot July 1982 no such steps had been
élHon. We had also zecennended in our March meeting changes to
"’add;oll the systemic OCR deficiency, so well illustrated by this
- oxﬁuplg,‘that.thozo is no mechanism to review major letters from

"thd‘zogionl,'oithoz before or after they are issued. However, in

Juiy Ms. Standlee informed me that no systemic changes tb}addzesa
thﬂl issue were needed. We remain unsatisfied with the handling
otfthil lituation. If the regions are out’ of contiol. they need
toﬁbe reined in. Inaﬁead.,we learn that senior Department
ofﬁiciall choose to give the regions more and more autho;ity,
more dilczotion and leas supervision. Although OCR.has a
"quality assurance pzogzam', sex discrimination in
inﬂozcoll;gilte athletic programs is specifically excluded from
the quality assurance effort. Thus, -he internal agency

-cdhanigp that might otherwise have uncovered this problem

N

bypasses this kind of investigation entirely. ’

19/ 14., p. 12.

‘Q o ' e
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Another example of inadequate corrective action that OCR
accepted as sufficient so that'it could issue a finding of
compliance occurred this year in Monmouth County Vocational
School District in New Jersey.29/ fThere one of eleven vocational
campuses enrolled only male students and had had ?xclusively male
enrollment for the preceding three years,'even though the
district policies appear to allow women to enroll. This would
appear to be a violation of the Department of Eéucation's
Vocational Bducation Guidelineszl/, but the only action OCR
required of taé District was that they make a spegial effort "to
reach female students during their recruitment presentations® in
the school's feeder districts.22/ The letter offers no
justification for such little corrective action. We think

additional intensive recruitment of women, the addition of other

_progréms at the school which will attract female students, or the
reallocation or clustering of programs and courses at various
locations should also have been required. All of these options
are sugyested by the Vocational Educatioﬁ Guidelines SIV-I.

OCR's demand was entirely 1n£dequate and is unlikely to integrate

the school.

20/ ocr Loriuonmouth County Vocational School District,
_Marlboro, New Jersey, June 25, 1982, Region II.

21/ 34 c.F.R. §100 Appendix B: Guidelines for Eliminating
piscrimination and Denial of Services on the Basis of Race,
Color, National Origin, Sex, and Handicap in Vocational Education
Programs, S§IV-H.

22/ (OCR LOF Monmouth County Vocational School District, supra
n. 20, p. 3. - o .
~
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4. PFailure to Monitor Compliance After the LOF Is Issued,

Since January 1981, OCR has issued an ever increasing volume
of Letters of Finding informing the recipient institution that it
is in compliance with the pertinent statute because it has de-
veloped an acceptabie corrective action.plan. Of ten such plans
involve actions that will be ,taken in the futgfe, over a period

" of months, or several years.zé/ We doubt that OCR returns to
'::EE“EE those recipients to determine whether the promised
chénges have been implemented. Especially when the compliance of
large numbers of ;ecipients is contingent upon future actions, -
Ocaﬂpuii“not be bermitted to make a finding of compliance and
fail to return to assure the corrective steps have been
completed. /////;e

Conclusion

"1 have outlined four of the most common genet}q,ptéﬁiems

civil rights advocacy groups have found --ﬁgecébtance of inferior .

work and lack of quality control,»appliéation of the wrong leagal

2y See, e.9., OCR LOP University of California at Davis, June
19, I§§T, -80~2128, Region IX (submit report October 15, 1981
and grievancte procedures January 15, 1982); OCR LOF #09-81-6012,
University, Inglewood, California, Augusc 12, 1981, Region IX
{submit report January 15, 1982); OCR LOF Unjversity of Nevada at

“"Reno; January 11, 1981, Region IX (5 years to correct athletic

scholarship inequities); OCR LOF University of Illinois at
Urbana-Champaign, March 1982, Region V (report due at close of’
1982-83 academic year) Overall Finding, p. 3; OCR LOF University
of Bridgeport, Connecticut, August 1981, Region I, (renovations
to be completed January 1982, recruiting funds substantially
equivalent during academic year 1981-82, review of budgets by
October 15, 198l1); OCR LOF Kansas State University, Manhattan,
Kansas, January 29,.-1982, #s 07780041 and 07780042, Region VII
(athletic scholarship aid equity expected by 1983~-84; games and
practice time corrections to be completed in 1982-83;
(recruitment budget still has huge disparity in 1983-84) Overall
Pinding, pp. 29-30.
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standards, inadequate remedial action accepted as compliance and,

failure to monitor compliance after the LOF is issued. The ‘ ’
i examples cited are replicated over and over in the Letters of ‘

Finding issued Eg;ggx;—»{hi?”ize not the exceptions. The agency
) hf:/g,poof/E;;;;d; We know it could do a much better job if -the

/;;,///’//I;adezshlp of the Depaztment suppbztgd this work and communicated
their commitment to their staff and to the public with actions

and with words. We are convinced that the main reason that the

Department operates the way it dpes is because that is exactly

what this ﬁdl&ntsbﬂ’tmm.———- e ]
I am hapby to answer questions now or after the other

panellsts'have given their testimony.

_ ‘{L<1k ‘ . '
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 MEMORANDUM =izt o

PURPOSE:  INFORMATION

~
1" : The Secratary

rey M. Singlatos AUG 191982

7 A t Sacretary ... . -
for Civil Rights, 243-7680 )

SYSJECT: APpeal of University of Mchmond v. Dell, C.A. 81-0406-R
(2.0, va. July !,..[ilﬂ .
1580¢ o v

OCR rscommendation thet an appeal be taken fros the perassant injuncrion
antered ‘ta Univarsity of Richmond v. Bell, No. 31-0406 (E.D.Va. July 8, 1982).
CT108 FORCING EVENT o “
Te prasarve tha Depertment's Tight to argue any issus on sppael, the Dapartment
of Justice mwet fila & motice of appeal by September 7, 1982. I am told that

DOJ had -squested 0GC to iaform thes sf tha Department’s intent by August 6, 1982.
%:omally, 42 if 0GC's TeePonsibility to coordinats the Departnant's responee.

To ay knowledge, 0GC hae taken no ection on the Guastion. Therafore, 1 am raising
the fesus here 80 thet immediate ective may be taksn to preserve our Fight to
sppasl froe the Richmond dacision.

. BACKGROUND ~

ﬁ\-lg of Decteion o

The Office for Civil Rights receivad ‘s mumber of complainte slleging sex die~
crimination in athlatice at the University of Richwond. OCR d & reutins
investigatioa usder Title IXs 2/ The Univarsicy refuaed to allow the inveetiga=~
tion becsuse ne Fadersl funde sre eermarked for athletics et the University.
“The Uaiversity, however, raceivee substantial amounte of National Direct Student

« Loan money, and other student aid that {e used to fund the University's athletic
departsent. When OCR peraieted {p its Tequasts for information, the Univereity
sued.

= On July 8, 1982, che distzTict court haaring the cese ruled in favor of the Univer-

sity. The court held that the Department dees noc hava juriediction to inveetigats
allsgad sex discrimination under Title 1X in intazcollegiate athlatica where no

—~ Tadersl funds are spacifically earuarked for sthletics. The court alad lLesued a
Sroad injunction barring OCK inveetigations sbsent s prior showving that the pro-~
gTam to be inveatigeted Tecaivee direct Federsl sid. While OCR could interpret
this injunctiom narrowly as applying only to Title IX sctione, the language of
the courz's scdar, on ite face, enjoins OCR in cases involving discrimnination
3% the Sagis of tsce and handicap ss wall.

or specific grounde for spPesl. A drisfing schedule is established sfcer
a notice of appesl is filsd. °

Ti:ls 1Y of the Slucatlon izandzanis of 1972, 20 U.S.C. §1481 st sec.

' 1. A notice of appeal does not include a scatszsnt of s litigant's position
o
| .
r
|
|

Q ‘
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In resching its brosd investigetive ban, the cour: reversad ssverel of the most
fundamantel principles under which OCR hes opersted. The court found thet:

(1) the "athlatice program™ is the “program or sctivity” under Title IX;

(2) student financiel eid doss not constitute Faderal finencial sssistence to ths

- University; (3) even 1if studant finencisl aid wers Fadarsl aid td the Univereity,

it 1s not Faderal to the “ethlatics program;” (4) OCR doss not hava suthority
to inveatigate whe?er discrimination in sthletice cesused diecriminetion. in (or
“infectsd”) other programs of ths Univareity; snd (5) OCR cennot now invescigers
to decarmine vhethar it in fact has jurisdiction over ethletics st the Universicy.

_As & rasult. the court ordated thar (6) OCR must not investigate sny institution . .

in the Castern District of Virginis befors showing the. the progras to be invesci-
goted directly receives Federsl finencisl essistaenca.

The izpact of the court's opinion is swaeping end profound. The opinion 1is suto-
saticelly sppliceble in e large portion of Virginie, end will be invokad bY
institutions scross the country sseking to inhibit the Departsent’s sxsvcise of
its law enforcament obligations. 1If universslly sccaptad, the opinion would
(1) nalt all protaction sgsinst discrisinstion in curriculer and extracurriculer
sthistics et sll sducationsl levalse; (2) nullify all civil righte responsibilicies .
deriving from ths broadsst foras of eid to sducstion (including, it would eppesr,
iepact aid to school districte es well se campus-bassd etudent eid in collagss
end universities); (3) sllow racipients to f{nsulate pockets of discrimination by
the wey they structurs thair spplicsticus for sssistence; (4) prsclude OCR frow
adequately investigsting discriminstion in e student eid office whats the student
31é office is acting on the instzuctions of the schletics deparcmant; (5) preclude
investigations in othar cesss vhare discriminstion originsting in one pert of &
achool causas discrimination in snother part; (6) picclude OCR sven from gethering
inforoation about the structurs end funding psttarn of s.recipient; snd (7) regquire
0¢Jfto be rasdy to make a factual presentstion to 8 court bafors it oakes initial
tact with a recipient. In short, the opinion reschas wsll beyond the legul
question of jurisdiction ovar intsrcollegists athlatice end would sesk to intrude N
the district court into the dey-to-dey workinges of OCR.

The Richmond decision must be sppssled for ssveral ressons. The cantrsl fects of
the cess contradict tha court’s conclusion that the sthlstic progrem st the

‘University of Richmond doss not raceive Federsl assistsnces. The court’s legsl
“ reasouing contredicts the weight of ths cass lew and the traditionsl position of

thie Dapartment and the Dapartment of Justice on the jurisdictionsl reach of
student financial aid. Morsover, the court turnad specific decieions besed on
she facts of one case into sn ovarly broad injunction effecting virtuslly

every cozpleint OCR raceives and every coupliance review OCR oay wish to conduct
in the easterg helf of Vitginia.

. District court holdings

The zour- held that che “at=letins prograz” is the “stogras or activiry”
a: issue.

I
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The University ergued that its “sthletic depertment is s ssparsts progras.”
In writing the Govarnment’s briefe, the Dapartment of Justice svoided tha
“program or sctivityY” issue a&s much as possible, knowing thet the position
1t contempleted on this iesus veuld not de spproved by ED's Office of the
Genaral Counsel. The Govetrnmet offered no definition of “progras or sctiv-

. ity” vhatsoaver, The Government mgde only two brief references tc the mesning

of this phrase.’ The governsent's opening brief seid only thet “the athlaetic
departsent of the university is an appropriste subject for a Titls IX inveesti-
on by £D.” The Goveroment's reply brisf relied agein on tha use of student

313 #oney and seid that "the Couft need not decide whether tha University or

ERIC
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the athletic dspartment 1is ths approprun progras or sctivity under 1‘1:1.
1X for purpuses of deciding this cese.”

Tne result was e vecuumd which the court filled with an arroneocus view of the
Goverument's position. Basaed on letters from Dewey Dodda (OCR Dirsctor, Region
111), the court ascribed to OCR an 19.:1:-::10“1' or “unified enticy” lpprolch
which equates “program” with “recipient” in 213 csses. 1 have never advoceted
or employed such e theory end, furthersore, Title IX juriediction over sthletics
1.- not dependest on such an lpproich. With liccle dtlcuutou. 3/ the court

afined the prozras st iesus ss the “sthletics pro;rn. consisting of marely
.nl azhletic depazzment df the ’.!n.:e'u:v.u

_Tha Federal Government hes never uuburnd monay unurk;d for achool athlatics.

OCR'es sthlatics raguletions und guidelines ers bhased on the understanding. thet
ashleéics is not @ sepsrete “progras or activity” but rather ie pert of s wore
inclusiva education program. The regulations have thus been implemented es
covaring athletics so long as the larger prograsm of which sthletics 1s s part
receives Federal financial assistsnca. The Richmond court's conclueion apecifi-
cally rejects thie view of the lew. OCR’'s viev, ﬁu.vu. has mors recently been
upheld by the Court of Appsala for tha Third Circuit in Grove City v. Bell,

Hos. 8C~-2383, 802384 {3rd Cir. August 12, 1982). In Grovu Cicy, the .

3/ That Judgs Werrinar considered no othar slternstive short of the “ineti-
tutional” or "unified entity” approach is clesr in the stetencent of the
issua 1in the firsct paragreph of the opinion.

-
At issus 1s vhather the ED is asuthorized to investigate
and regulete the athletic program of a privete university
whara tha athletic progreae itself raceives no direct
Faderal finencial essistance.

Siip, at 1. . ¢

4" At vscious points, the cour: referted to “sthleticzs,” “inrercolleglate athle-
ties,” and "the athletic department,” as if ther Jere symoayas. Difieran-
tiating anong the three teras <ould have no lzpact on Pichmond OF 308t other
cases.

. oo
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Court of Appeals for the Third Cireuiz hald thet, in a functionally "integratad”
collage racaiving Pall grants (such as Grova City Collaga), thosa Pall grants
confar Title 1X jurisdiction ovar tha Collage es e single “program.” 5/

2. The court held that studant financial aid is not aid to the insticu-
tion and that, avan if it vera aid to the insticution, it is not aid
racaivad by tha sthlatics program.

%aving defined athlatics as the program in question, the court focused on
tha quastion of vhathar that pragras racaivad Padarael financisl assistanca.
Tha court tarsed the athletic department's raceipt of studant aid funds
“indiract racaipt,” and said that such “indirect”™ aid 1is not “racaived” by
a collaga in tha sansa maant by Titla 1IX.

L}
The court racognizad thet tha athlatie progras raceivas incoms from tha
ganeral univarsity fund, & substantisl.portion of which is darived trom
Federal student essistance funds. The court also notad that intercollagiace
athletes racaive scholarships through tha student aid offica that procassas
Yadaral studant eid. Tha court concluded, however, that tha funds, whila
substantial in nstura, did not constituta Padarsl financiel assistance to
aithar tha athlatic depacment spszifically, or tha Univarsily as ¢ vhola.
In raaching this conclusion, the court dismissed tha Govarnment's raliance on

Sob Jones Univarsity v. Johnsom, Grova City Cellage v. Narris, end Naffar v.
Temple Univareity, es “sisplaced.” SIip op. st 1l. &/

e

5/ The appellate dacision in Grovae City considarad snd exprassly rajactad tha
district cowrt apinion in ﬁninrutz of Richwond v, Bell.

¢/ In Bob Jonas Univarsity v. Johnson, 296 ¥. Supp. 597 (D., S.C. 1974), sfg'd

= san., 529 F.2d Sie lztﬁ Cir. 1973, the court hald thac vataran’s benefics
dTsbursad to studants vars "Fedarsl financial aseistance® sufficiant to
subjact tha educational program of the Univarsity to Titla VI's prohibition
against diserisination. Tha district court £rasted the saaning of program
or activity as follows: "[A}ll that is necessary for Title V1 purposas is
a showing that tha infusion of fadarsl monay . . . assists the sducational
program of tha spprovad school.” 396 F. Supp. at 603 n. 22. 1In Grova Cicy
v, Harris, 500 P. Supp. 253 (W.D. Pa. 1980), effirwed racently sub nom.
Grove Cicy Collage v. Bell, Nos. 80-2383, 80-2384 (3rd Cir. 1987), the
district courc heid that szudants' partieipation in Federal assistanca
prograns constitutes Fadaral assistance to the collega. 1In Haffar v.

Temple Univarsicy, 524 P+ Supp. 531 (£.D. Pa. 1981), appeal pending, the

Zourt heild that thare was & claar Congressional intant to covar athlatics,

and tnat, because Federal funds not &, taarkad for athletics wara so aasily
-sansferable %o athletics, achletics "recelved™ Fedaral fimaneial assisZanca.

P
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Further, the cour? ecknouledged thst the Gniversity received Federsl funds in
the form of work study sssisZsnce snd Chet work-study students sre employed in
the University's ethletics deperzment. The court sgein concluded, hovever, thst
chese funds did not constitute Federal finencial sssistence to the sthletics
Trogrem.

\7he court essentislly recognized thst the athletics progrsm benefits from this

indirect receipt, but found thaet this did not:. meen thet the sthletics progrea
ceceives Fedaral finenciel seseistence se contesplsted in Title IX. .

+he court msde clesr {1) its genersl doubt thetr Title IX conteapleted ever
equazing en indirect henefir with the direct receipt of Federsl finencisl
sssistance, end {2} its specific conclusion thet student finenciel eid does
not constitute direct Federal finsncisl sssistsnce to the Universitv or to the

athletic depertment.

This opinion is in conflict with the Third Circuit's subsequent decision in
Grove Cicy, which held thet student finenciel sid is Federal finencial essistence
To the institution end its parts. The eppellete decieion in Grove City relies,
ir psrt, on the Suprese Court’s recent conclusion in North Heven oard of
Zaucezion v. Nell, 102 S. Ci. 1912 {1982)., The Supreme Court ruied thet, bY
Conforming to & stenderd incorporsting specific lenguage of the Fifth Circuit
opinion in Boerd of Public Inetruction of Teylor County, Floride v. Finch,

w14 F.2d 1068, 1078 (5th Cir. 1969), the Department’'s Title IX regulations wet
she srograz specific lioitation of Title IX. A

3. The court held thet OCR could not investigets in order to sse whether
discriminetinn in sthletice “infected” other progrems.

in Richmond, the Goverament argued thet it should b:'-lloyud to investigate

co see whecher —-- sven if sthletics is oot & ~progrss or sctivity receiving
Federsl financiel sesistence” —= discriminetion in sthlegice cauese discrimi-
netion in other university “programs” thet ere tederelly funded. (For exsmple,
the generally-phresed student compleints mey isplicets diecrimination in the
studant eid office end in the office meking work~study sesignments.)

‘v

1’ Tne language from :the Tevior County deczision, wvhich ie quoted in the coaments
to the Title IX reguletions, provides:

{A]ln educstion progres or activity or pert thereof operated by

s recipient of Federal finsncisl sesistence sdsinisetersd by the
Depsrioent will be subject to the recuiresents of thie regulstion

1f {: receives or vensfits from suck assistance . . . . 40 Fed, Reg.
24328 19730,

Sliy op. st 27 lfootnote orzizted).
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The court rajacted tne claim, noting that thers was no sllegation that discri-
ainstion tn sthlstics infected prograss tnet the court would visy as federslly
fundad (slip, st 15). 8/ The court then want on to rejact the infaction ap~
proach in its sntirety (slip, st 15-16), snd anioined ths Depsrtmant from
jnvestigsting ths “infactious” sourcas of discriminstion {f thst sourcs is
outsids tha fadsrally fundsd “progras™ (slip, at 20-21). I

4, Ths court hald that OCR could not now {nvestigste to dastermins whather it
in fact had jurisdiction ovar sthlatics st ths University of Richmond.

" Ths Govarnment srgusd thst it should be allowed to investigste to datarmine
Jhathar athletics st the Univarsity of Richmond is in fact s “progras or scti-
vicy raceiving Fedaral financial assistsnce.” The court rejectad this claia
as “doudla—talk and sophistry” aincs the tegional office had demonstratad it
oelisf that it had jurisdiction ovar sthleétics per se (slip, at 17}, 9/

Tis holding, in {tsslf, {8 not of gengrsl concern, sincs it {s a rassction to
NCR’s handling of this particulsr investigationm, and becsuss the holding comas
aftar tha pra-trial discovary procsss by which tha Depsriment nad sn opportunity
to msks its praliminary iovsstigation into jurisdiccionsl quastions, Ths
court's ordsr (1istad hara ss ths fifth holding), howasvar, foreclosss 8 pra-
t2zizare investigazior into furisdictinnsl aarcert ir 811 zases 1f OCR can .
asks no showing of jurisdiction at the outsat.

5, The court snjnined sll investigstiocns in tha judicial district, sbsant
s orior showing of s profram’s dirsct raceipt of Fadarsl funds.

Judgs Warrinar snjoinsd sll further sctivitiss with raspect to ths University
of Richmond’s sthlatic progrsm. Morsover, ths court snjoinad ths Department
from .

{nvestigating sny othar progrsms or sctivitiss at sn sducstionsl
tnstitution withip the jurisdiction of this Court sbsent & prior
showing that such ssid [sic] programs or activity ias ths recipient
of dirsct Fadersl finsncisl assistancs.

2
Slip, Judguent, st 1; sss slso, slip, st 20-21. Ths court clearly intsndad
{ts ordsr to apply to sach {nstitution of elemsntary, sacondary, OT post=
sscondary sducstion in the judicial district, snd did not limit its holding
to Titls IX casas. .

8/ Although the point 4as not enphasizad in our district court brisfs, an
appellats brief could discuss our {nterast in exsmining posaibls discrimi-
nation in the studsnt sid office that was csusad by athletics policiss,
and ir invescigating that possible discrimination tc ity sourcs.

B
rv {nciusion of 3

e courz aisp said that, in contrastito ihe exensl
¢ulazicns, Ehe Title

liafted seszion on iavestigations in the Tizis V1
eg::lazions do ~ot Suthorize {nvestigations (s , at 18-19), This ls
allv i-accurate. The Title VI regulation cized <izn approval by the
1. 2.7.R, 100.7(e)), 1% in fact incorporatal ov relerence in the

' rezulazinas, at 36 C.F.R. 106.71.

o
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L The teras of the order givd added iavact to holdings three and four by fore-

‘ closing investigations of an “infector” progras that is not directly funded,
and »y foreclosing preliminary invesrigations dy uhich OCR informs itself about
the structure and funding of a recipient. This creates a “Catch-22" for OCR.
Befere OCP csn investigate, it must show direct funding, but it cannot shew
direct fundieg without investigating the administrative and budgetary structure
of the recipient.

OPTIONS AND ANALYSIS
OPTION 1: Appeal the caee.
-~ Discussion/Assesssent :
A. Sudbstantive Concerss

To oain a reversal of the district court's decision in Richmond, it 1is neces-
sary to persusde the Fourth Circuit (1) that Federal student financial aid is
aid “received” by the inscicutios under Ticle IX, and (2) either that student
aid 1a received by each part of the iastitution that dreys froa the general
university fund, 10/ or that athletics is part of the same educacion progras
taat receives che Federal studsn: eié ‘mdl.

Persuading che Fourch Circuit to raverse the discrict court oaly to che excesnt
o!'uyin; thet Federal scudent atd 1e received by the iansticucion (but not ice
;azr2s} would _eava the diatrict court’s opinion essentielly incact. Sietlarly,
pursuading the Fourth Circuit to reverse omly che dietrict court'e narrow
definicion eof “program™ (without aleo reveraing on whether uudnut eid 1s aid
“raceived” by the University) would also leave the districe court's opinion
incact. o .
In short, as affeccive revarsal will occur osly 1f the "achletics progras” e
seid te receive Federal etudent aid or 1f achletics ie part of a larger progras
that receives the Federal etudent aid funde. 11/ A euccessful appeal in the

or activity” and the “receipt of etudent aid” arees would also dispense
ovarly brosd language of che injunction.

N lu/ it 1s scipulated ia :ln I.tc eparceent is
a2 25 unded YEOR CHe “gendral ahivereity fund that recaives :hc t

11/ The Univarsicy of Richmond is typical of many colleges vhose athilecic
N program e seek to investigete. Thua, there are no fectual anodalies
+ (other than tha existence of the adverse lower court decision) saking chis

' casa inappropriate for ‘pursuing OCR policies.

& . ‘
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B. Scttactegic Concerns

An appesl is justified to snsure that every effort is teken to mainctein OCR's
ooeizion on theese very fundamental questions, However, definite Deperiment
policy in theee areas should be established prior to teking thn_-ppcnl.

The hendling of the Richmond cess, thue fay, exeaplifiee the danger of enctering

into e case only to later contest with OGC the eubs:entive content of cthe briefs.

The Governnent’s priefs were, in sy view, compromieed by internel bickering with

75C on the legal end policy issues ratleed by the cess. Although Judyge Werriner

¥43ght not have been recepcive to alternative views on “progras or ectivity,”

the fact remains cHat the Richwond case wae the firet time the Governnent .hes

hed an opporzunity to b heerd in court on ths iesue end, in pert beceusd of

the Governmenz's ewkwsrd silence, 12/ the court ascribed to OCR e view chet

P~ OCR hes long rejected. OCR cennot afford to enter into enother cese, pertic= -

e ularly at the Circuit Court level, in which, becsuse of unreeolved policy

*, questions, it fails to reepond to the other perty's posit‘on with cogenc legel

anelysis.

Thue, av recoasendation to eppeel ie premised upon the sesuaption thet wve,
within the Deperiment, ¢an agree upon a conerent, peeussive posiziorn ~nicn
would =~ 1f it preveiled on sppeal ~= reverse the district court's holding.
One wey of developing the necessery palicy position is to limit our inter=-
Deparzmencal review of the program or sctivity question to thoss aepects of .
the .scue shick rslace to the Ricshzond appeal and reserve otheT aspects of the
tesue for the upcosing regulection raview msetinga. For exasple, in ite recent
Grove City decision, the Third Circuit Court of Appesle limited ite enalyeis
to the neture of the "program” receiving nonparmerked funde. The Court thua
put aside the definition of “prograx” where spacificelly serusrked funds ere
the funds being “received.” The Depertment eventuelly auet arcticulate policy
covering both situetfons. 1In an appellate hrief in the Richmond cese, however,
wve could 1ixiz oursflves to the “progras or activity” {esue in the context of
nonearnarked funde.

An aliernstive wiihin thie option ie to eppeal esome issues and not eppesl
octhecs. 13/ While it ie possible to choose among the holdings of the court

‘ l_:TThe generally wavering and inconsistent necure of the Government's stance
w“as noted Sv the district court in its opinion,

13/ The Deparzment could: appeal the “receipt” hoidings; appesl the overbreadth
. of the ordeT; not appeel the "progras or activity™ holding; but stece that
tne Joveraoent does not agree with the “program or activity” holding and
will seex ciarifi-acion and nationwide consisiency through rulezaking.

®

v -
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Al

and to sppesl only cthoss en vhich the Departsent is clossr to/consssaus, ss 8
practical satcer the key holdings ars clossly interwoven. 1 Appealing some
heldings while remaining silest om holdings iavolvimg unragOlved policy

sraas == such as cthe dafinition af “program or sctivicy” would be evkward
_#5_bess. While ua cas emcourage che appellats court to yule in our Zevor
vitheut® addresiing the “pragram or sctivicy” issue, the is no gusrsncaes that
it veuld de 30.° e actempted this "sslective” spprosch/cto the issuss — un-

succesafully — at the cistrict court laval. [-'

Tha eppeal, tf cakan, would be to the Cour:z of Appeslp for tha Fourth Circuic.
dnile 12 is taposeibls to predict what the Fourth Circuic will do with Richwmond,
dudiciel sctivicy in che ree: of zhe country gives sgme indicscifen that cthe
districe court's exzredely narrow definicions of “progras or sctivity”™ and

whet iC mesns to receive Federsl funde ¢ igeinst cthe trand of othear courts.
For sxampls, ths Court of Appesls for tha Third Cifcuit racescly issued ics
opinian in Srove City Cellage v. Bell. ’Tha epinigs fully supporcs OCR's posi-
tion end epecifically rejected che diatrice court's Richwond dacision. 15/ In
sddition, Haffer v. Templs Usiversitdy, supra, pressnts ths seme substantive
1ssuss ss the Michmend case snéd ls prasently pendisg sppsal in the Third
Circuic, en o t fasues.. In Baffer. the discrict court rendared a deciston
in «esping witn OCR's pressst interpratstions of “profras or activicy” end

of "recaipt” of Federal fimancial sseistence. The key threat to succeeding

os tha appeal is posed by *the absance of s unified, coharemt Governmest positicn.

S2TION I1: Teks no appeal.
Discussiom/Asssasment :

1f universally sccepted, thes district court decisies in Richmond would crasce
svespisg changss under ssch of the stetutes implawenced by OCR. indsed, imple-
senting the couwrt's spprosch would remove civil rights jurisdicecios ovar che
numerous cases in vhich the discrisinetios slleged is noc within the .emellest
orgenizational unit for which Fadaral eid is sermarked.

14/ While chis suggests the possibility of appealing sither the “raceipc”
helding or ths “progras or sctivily” holding, ths streangth of tha appesl
of the "receip:” holding 1e affacted by vhathar or not the “progres or
aczivicy” holding 1a eppesled. To asome extent, thess two issuss stand or
fail cogschsr. SWowevar, this is ons of ths questions to snaver in chs
process of writing our.brief oo sppesl. *

15/ Since zhe Grove City and Richoond decisions sre from differant judicisl
circutte, the Grove City decision did not overrule ths Richmood decision.
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Tha affact would cut scross sach stetute and moat types of casas handled by

OCR. Tha very avesping implicatioas af tha Richmend decision, hovevar, ara
the preduct of tha combinatiea of ‘(1) tha coutt's holding that tha sthlatics
department ia the statetory “pragras or ectivity,” end (2) the court’s
twe-pronged helding that atudest fimamcial aid is not eid to the institutios
and thst, aven if it wera eid to the imstitution, it is net aid received by
tha sthlatics progras. Tha first of tha two prongs eliminates Jurisdiceion
ovar caths depandent on student finenciel aid avan vhera discriminetisn e
allaged in the Avard of student fissnciel eid or in admisaiona. 16/ by
legical axtsosion, it weuld sliminate jurisdiction over the many alasentary
and dary cesus dapend on the racaipt of impact aid.

In combinatios, the court's two key holdings meen that tha absance of funds
sarasrked for athlatics 1is jurisdictionally fatel. Virtually all casess
involving allaged, discrimimstion is athlatics would be foraclossd, as would
s substentisl percantags af other cassa. If we sccapt the ides that esch
part of s racipiest ia divo¥ced from ‘sach othar part, snd the idaa thet ths
brosdast and mest common forms ef eid are jurisdictionally irralavant, fav of
the Titla VI, Titls IX, or Sectioa 504 cosplaints now hendled by OCR would
~ezalr within OCR's SuTisdictien. The singlc area of gras:zast ‘=pact wnuld
ve Titla IX athlatics. -
OCR’s athlatics regulatioss asd guidelinse 17/ are based on ths undacstanding
that athlatics is not s saparata “prograam or activity” but rethar s part of
s 30re inclusiva gensrai ¢ducetise progras. The reguiations hava thus beean
implamented ss cavaring athletics so loag as the larger Prograam of which
achlatics is a part racaivas Federal financisl essistenca. OCR's policy also
atknovladges that sthlatics is routinaly funded eut af studant aid racaipts.
Complaints era raceivad and processed, in largs nuabars, pursuant to this
poliey. ‘

0f all open Titla 1X cemplainta ss of June 30, 1982, 20.9% (59 out of 282)
dmalt with situations virtually identicel to that of the Richmond casa. That
1a, thay involve sthlatics, they involve institutlons of postsacondary sduce-~
tion, thay involva no monay dirsctly sarsarkad for athlatice, and it is likely
that virtually all of the institutions participata in one or sors Fadaral

16/ The sacond of tha two prongs, vithout tha first ~- that 1is, tha position
that student sid 1s aid “racaivad™ by the institution, dut not aid “raceived”
by the athlecics dapartsent -~ would ratain jurisdiction over discriminatian
in student aid or sdmisaions, wut would “ramovs jurisdiction over virtually all
athar casas dapandant on nonsarmarkad funds.

17/ Pursuast to 8 statutory acendoent to T1P1e IX requiring Titla IX regula-
tions covering intarcollegiata sthlatica, OCR has promulgsted Ticle IX
regulations dealing vith athlatics and guidelinas desaling with intarcoi-
f iegiate sthlatics.
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- studest financial eid programs. Of all Ticle IX compleints clossd betussn
January 20, 1981 asd June 30, 1982, 18.92% (113 of 597) are in this category. .
of Title IX compleints closed during that paTiod rasulcing in some benefic to ' |
the compleinant, 29.43 (84 of 286) ars in this cetegory. Figurss on elesancery |
and secomdary achlactics cases would incresss Fhess parcencages.

RECOMMENDATION

1 recomsend that the Department appesl tha Richwond decision because it is so
¢ overly hroad ss to focerfer vith fhe evecydey anforcement activities of OCR.
' Further, the position teken by tha court on s numbar of substantive issuas
contradicte tha weight of existing cass law, disputes che validity of the
Daparzment's regulations, and jeopardizes the ability of OCR to effectively
petfora irs statutory duties. E

i
i
\
\
1
|

ATTACHMENTS:

Tab A: Diecrict Court opintion in Richsond case. -
Teb 3: Circuit Court opinion in Grova City cass.
Tao C: List of scme of the Coileges and Univirsities loceted within tne
Eastara District of Virginie, as vell as & list of some of the
. Ceuntiss and Cities thet are loceted within the Eastarn Discrict
‘ of Virginia. -

PREPARED BY: OCR:LITIGATION:R.FOSTER:8/18/82/265-0312
CONTACT: H.SINGLETON:245-7680
' 1
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.Mr. Epwarps. Thank you very much, we appreciate your testi-
mony and we will have questions when all three of the panelists
have completed their statements. ,

The next witness to speak will be Ms. Nancy Mattox of the Dis-
ability Rights and Education Fund. . ‘

Ms. Marrox. Thank you, Mr. Chairman.

Mr. Chairman, and members of the subcommittee, I am Nancy
Mattox and I am here today to present testimony on behalf of the
Disability Rights, Education and Defense Fund of Berkeley, Calif.

Mr. EpwaArbps. Speak up, please.

Ms. Marrox. OK. My apologies for the lateness of my testimony
to this committee. I am sure you are aware that this has been a
very busy week for disability issues. :

DREDEF is a national organization committed thzough its educa-
tional community organizing and research activity to the advance-
ment of independence for disabled people. We serve a national net-
work of over 4,000 disabled people, parents of disabled children,

-and their advocates, by providing information and support on dis-

ability rights.

For the past 3 years, our organization held contracts from the
U.S. Department of Education, Office for Civil Rights, to conduct
training programs across the country on section 504 implementa-
tion and enforcement.

It was our charge to provide necessary followup to each trainee
to remedy problems of noncompliance in their areas. I came to
DREDF from a program in North Carolina which conducted such a

- \t%t:glg program for the northeastérn part of the country and in
the : -

uth.

As a technical assistance person for that organization, I became
Xerl'y fami'iar with the Office for Civil Rights, in both Dallas and

tlanta.

In preparing for this hearing, we contacted personnel within the
Office for Civil Rights in Atlanta and in Dallas, Chicago, and
Washington. Our sources assured us that the caseload presently
being carried by staff investigators in these regions was down sig-
nificantly from months ago.

In Chicago, which may be one of the busiest regions in the coun-
try, the caseload is down to about 18 cases per investigator and in
Denver, it is down perhaps to less than one case per-investigator.

There are a number of reasons why wec Lthink this caseload has
fallen off. We would like to think it is because there are a lot of
smart disabled people out there who are working with recipients
on their own getting some sort of voluntary compliance and who do
not need Federal intervention.

We have concerns that the administration’s plans to change both
Public Law 94-142, as reported in today’s paper, and section 504,
may be frightening people off into thinking that some of the pro-
tections they have now will not exist in a few months.

However, we are also concerned by reports from advocates in
some States that the Office for Civil Rights may have lost credibil-
ietX in assuring that civil rights complaints are properly investigat-

and compliance enforced. Thus, disabled people now choose op-
tions other than the OCR complaint process to resolve problem
areas.




53

Our displeasure with the Office for Civil Rights is not something |
new which began with this administration. For several years, our T
concerns have centered around recurring issues involving excessive
violations of the Adams order timetables, insufficient documenta-
tion of findings and individual eomplaints and inconsistent findings
in complaints involving similar issues. . Zﬁe

However, since 1981, the Office for Civil Rights has begun at
least two changes which we believe soften OCR’s assurances that
compliance will be vigorously enforced. We refer specifically to the
establishment of hold categories and directives from OCR Washing-
tonto regional offices that when recipients agree to take corrective
action to remedy discriminatory acts, letters of finding should not
state that the recipient has violated civil rights laws.

The first thing I want to talk about in detail is the establishment
of hold categories. The Office for Civil Rights began a process in
about September of 1981 to reorganize the manner in which com-
pliance reviews and complaint investigations were conducted. :

One of the first things they did was develop a whole series of
hold categories. Of the six hold categories created, five deal with
section 504. Some of them include employment, catherization, psy-
chotherapy, discipline, extended school programs, and auxiliary
aids in post-secondary institutions.

We believe these actions are in direct contradiction to existing
504 mandates and interagency guidelines. The internal review
process is oocurinf without adequate notice and opportunity to
comment by the class of disabled people protected by 504, and it
undermines the coordinating authority and responsibility of the
Department of Justice, pursuant to Executive Order 12250 and the
504 interagency guidelines.

In employment, prior to August 6, 1982, five circuit courts held
that 504 did not convey protections from discrimination in employ-
ment unless the purpose of the Federal financial assistance was to
provide employment opportunities. :

The Office for Civil Rights continued to hold from investigation
all employment complaints, including those complaints filed in re-
gions not covered by such decisions and those complaints for the
purpose of the FFA may well have been to provide emplsyment.

On August 9, Department of Justice Assistant Attomeg Generai
Brad Reynclds, in response to a letter of complaint filed by our or-
%anization sent a memo to then Assistant Secretary for Civil

ights, Clarence Thomas, requesting that the hold be lifted from
complaints in regions not covered by a restrictive interpretation
and that all employment complaints be processed where the pur-
pose of the assistance was to provide employment opportunities.

There is no word on what happened after this memo. On May 24,
Acting Assistant Secretary Harry Singleton lifted the hold from
title IX emgloyment complaints, following the North Haven -deci-
sion by the Supreme Court.

He also reported that an analysis of North Haven’s applicability
to seecsion 504 would be forthcoming. No such analysis has yet ap-
peared.

Disability is eager to find out whether, indeed, 504 will be ex-
tended to employment because very, very recently in August and
September, we have had two circuits throw out the decisions made
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by the previous five circuits and rule that employment discrimina-

tion is covered by section 504. !

‘Despite Mr. Reynolds’ memo to the Office for Civil Rights and in-
dications that the office would soon reach a decision on 504’s appli-
cability to employment, OCR personnel in Dallas, Atlanta, Chicago,
and Washington reported to us this week, that the hold has not
been lifted from employment complaints or any other restricted
areas.

Hold categories for some of the other areas include extended
school year programing, catherization, discipline and psychothera-
py. All of them very important to children in school. :

Presumably, the Department looked to clarify some of these
issues in its proposed regulations for Public Law 4-142, published -
on August 4, proposals which are receiving overwhelming disap-
proval by disabled people, their advocates, and school districts
across the country. T

The Department of Education proposed specific regulatory lan-
guage which would allow disciplinary sanctions to be exercised
against disabled children without the opportunity for a hearing,
except in those instances where nondisabled children are provided
hearings for suspensions or expulsions. o

For the remaining three areas, the Department has requested ad- -
ditional public comments to be submitted and to give the Depart-
ment direction formulating appropriate policies. ;

I should note here that yesterday Secretary Bell withdrew some
of these areas, although discipline was not one, The withdrawal of
some of those six areas from the education regulations is only
going to throw us into more confusion and leave these issues up to
interpretations by the individual regions, which we believe is a
problem.

Existing case law in the areas of catherization, ps chotherapy,
and extended school year program is very clear. A December 3;
1981, memo from Deputy Assistant Secretary Michael Middleton to
Mr. Thomas, outlines a whole series of cases which might require
the specific related services to be provided by recipients.

Middleton’s memo states “law and policy on each of these ques-
fiong is clear” and recommends that “the hold categories be de-

eted.” . .

Ten months later, the hold categories are still in place and the
Department, rather than providing clarification in its proposed
rules, only asks the public for additional guidance during the com-
ment period.

This December 1981 memo to Mr. Thomas conceded that the cre-
ation of hold categories had “stifled morale in OCR, and more im-
pi)rtantly, impeded the timely processing of a number of com-
plaints.’ ‘

Although Middleton’s instruction to regional OCR directors in
December noted that the creation of hold categories did “not mean .-~
that case processing activities are to stop,” our organization has~
been told by OCR personnel in Dallas and Atlanta, that the region-
al offices have in fact ceased processing the majority of ¢ €8 which
might fall under a hold. o ‘

The other problem that we have is what Ms. n just referred ‘
to, compliance by corrective voluntary actiefi. In October of last

- . 1
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year, a memo was sent from the Departmental Division for Litiga-
tion, Enforcement, and Policy Service through the Deputy Assist-
ant Secretary for Civil Rights, notifying regional directors that the
_ Office for Civil Rights was implementing a new program to encour-
age early voluntary compliance settlements with recipients. ;

LEP’s suggested that a “violations-corrected” letter of finding be |
written after the recipient had submitted a corrective action plan
which would find the recipient to be fulfilling its obligations or in |
compliance upon completion of the remedial steps.

This and subsequent memos from OCR directed investigators to
write letters of finding in such a way that when recipients agree to
correct discriminatory acts, the LOF should not state that the re-
cipient has violated civil rights laws. ‘

, Cases could be closed after the receipt by OCR of plans for com-
pliance. : '

. The problems with this are very obvious. One of the complaints
that we are receiving from people in the field is that if the recipi-
ent decides not to follow his own voluntary compliance plan, what
option does that have for the people that began the complaints to
begin with? .
" Does yet another complaint have to be filed with the Office for
Civil Rights on the exact same issues? And specifically, what kind
of followup is being done by OCR in the field? Our reports say very,
very little. -

We have been told that sometime during the month of August,
Mr. Singleton has directed the regional offices to return to earlier
practices of clearly stating findings of noncompliance and evidence
of clear compliance efforts before cases are closed.

We not have that memo. We have been assured that that
action has been taken, and we hope that it has. '

We have had a number of complaints over the past years. In the.
spring of 1251, attorneys from the Texas and Oklahoma Protection
and Advocacy Systems and two private advocates filed a joint com-
plaint with the Department of Justice, charging that the Office for
Civil Rights in Dallas was not adequately enforcing 504.

The group charged that OCR region VI was negligent in their ad-
herence to Adams order timeframes, that insufficient documenta-
tion was being gathered in complaint investigations by a number of
field staff, that findings in cases involving similar situations were

" very dissimilar.

The Department of Justice found in April of 1982 that while
charges that OCR was unnecessarily delaying 504 compliance activ-
ities, could not be substantiated, the charges of inconsistent find-
ings edand inadequate training of field investigators could not be ig-
nored. . :

The Department of Justice recommended that for the following 6
months, the quality assurance branch of the Planning and Compli-
ance Service specifically monitor all the 504 activities in region VI.

That 6-month review should be ending about now, and we will be
monitoring the results.

In reviewing some of the cases that were submitted to this sub-
committee over the last 2 years, we have been encouraged by a
number of things, frankly.
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Some of the investigations have been very good. A school district
called the Amite County public schools in Mississippi, had a com-
plaint filed against them, and the LOF showed that appropriate,
good statistical data had been gathered on the school’s placement

-

procedures, among other things, and all of these things dispropor-

tionately had an adverse imgact on black students.
The problem still exists,

title VI and 504 violations of the school district in Amory, Miss.

The investigator in the Amite County case gathered data to show B

the total school population by race, compared to the population of
special education programs by race. The Amory investigator never
cited the racial composition of the district and finds that the school
district is in compliance, even though some troubling information

is given.

We find that 94 percent of white students who were placed in special education . )

were placed in specific learning disabilities classes. We find that 27 percent of black
students placed in special education programs were placed in specific learning dis-
ability classes and the other 73 percent were placed in classes for educable mentally
retarded children. :

They end their complaint with, “Only black students are placed
in educable mentally retarded classroooms,” and still the Office for
Civil Rights found the school system in compliance.

We have received no indication that OCR has gone back to moni-
tor whether the voluntary steps have yet been taken.

One other area, other than OCR and complaint processing, is
OCR’s gathering of data collection where disability is concerned.

In June 1982, OCR released to all superintendents of public ele-
mentary and secondary schools, their civil rights survey, asking for
numbers of children served in their programs by race, sex, and
handicapping condition. .

A number of statistics are not kept on disabled children. Specifi-
cally, no data is requested on the sex, race, or thnicity of special
education students except for five conditions: Mentally retarded,
the speech-impaired, the severely emotionally isturbed, and those
children with specific learning disabilities.

No information is requested in these areas for children who are
hard of hearing, deaf, visually impaired, mobility impaired, blind,
et cetera. - -

We have no idea, why this information is not requested except
the problems of mislabeling, particularly of minority children, usu-
ally become noticed because of the overuse of the five categories
mentioned. .

It is also interesting to us that OCR has blocked out one part of
the' reporting form- which would allow disabled children to be
counted in the gifted and talented proirams.

Is this because OCR does not want children counted in two differ-
ent categories, both gifted and talented and disabled, or is it be-

cause of a perception that disabled children could not qualify for

gifted and talented programs?
No information is required for the number of faculty or staff who
identify themselves as disabled. Given that subpart B) of the De-

60 !

owever. While the Atlanta office con- |
ducted a geod investigation of the Amite County public schools on, :
among other things, alleged discriminatory treatment of black stu-
dents, the same office conducted a very goor investigation charging '
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L




57

partment of Education’s existing 504 regulations requires recipi-
ents to employ and advance in employment qualified handicapped
persons, shouldn’t these statistics be gathered to monitor compli-
ance?

I have attempted to outline the problems the disability communi-
ty faces in processing discrimination complaints through the Office
for Civil Rights. .

The creation of hold categories contrary to intent often slow the
- timely processing of complaints or held complaints up altogether.
The Office for Civil Rights has spoken to the need for suspending

hold categories in areas dealing with the provision of services to.

school-age children.

The practice of OCR in writing leiters of finding of compli-
ance—— : ,

Mr. EpwaARrps. Because of a vote in the House, we will have to
recess for about 10 minutes. Sorry.

[Recess.] ‘

Mr. Epwagps. The subcommittee will come to order and you may
proceed.

Ms. Marrox. I am going to come to a. close here, Mr. Chairman.
We have two major concerns, the hold categories, which keep com-
plaints from being processed, and which are not there for a good
reason, anyway, and the way that the Office for Civil Rights is
writing letters of finding that there is compliance found, and very
little followup of the corrective action plans. .

We have a series of suggestions for the subcommittee, if you
would like to take them under consideration.

Thank you. .

[The statement of Ms. Mattox follows:]
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StA1 'MENT oF NANCY MATTOX

Mr. Chairman and Members of the Subcommittee:

I am Nancy Mattox, and am here today to present testimony
on behalf of the Disability Rights Education and Defense
Fund, Inc. (DREDF) of Berkeley, California. The Disability
Rights Bducation and Defense Fund is a national organization
committed through its educational, community organizing,

and research activities to the advancement of independence
for disabled people. DREDF gerves a national network of
over 4,000 disabled people, parents of disabled children,
and their advocates by pro&idinq information and support

on disability civil righ¢s.

Por the past three years, our organization held
contracts from the U.S. Department of Education - Office
for Civil Rights to conduct training programs for disabled
people and their advocates on Section 504 imnlementation
and enforcement, and to provide the necessary follow-up
assistance to remedy problems of noncompliance. That work
afforded us an opportunity to work closely with the Office
for Civil nghtl' regional offices and to monitor their
investigation and enforcement canabilities.

In preparing for this hearing, we contacted personnel
within the Office for Civil Rights in Atlanta, Dallas,
Chicago and wWashington. OQur sources assured us that the
caseload presently carried by staff investigators in
the regions was down significantly from pr%vioul months.

We. are sure there are any one of a number of reasons for 0
this. We would like to think that, in the area of disability

i complaints, knowledgeable disabled people are working well

with recipients to bring programs into voluntary compliance
with Secticn 504, Vie believe that the present requlatory
review of Public Law 94-142 (the Education for All Handicapped
Children Act) and Section 504 has caused concern among
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disabled people that sdme of the present protections included
in these regulations may be eliminated in the months to
come. However, we are also concerned with reports by
advocates in some states that the Office for Civil Rights
®may have lost credibility in insuring that civil rights
complaints are properly investigated and compliance enforced,
and that disabled people now choose options other than
the OCR complaint process to resolve problem areas. )

The disabled community's displeasure with the Office"
for Civil Rights is not a new phenomenon which began
with the start of this Administration. Por several years,
our concerns with OCR have centered around recurring issues
involving excessive violations of the Adams Order timetables,
insufficient documentation of findings in 1nd1vidua1
complaints, and inconsistent findings in complai

that compliance will be vigorously pursue We refer specifically
to the establishment of "hold categories”, and directives
from the OCR-Washington to regional offices that, when
recipients agree to take corrective action to remedy
dilcriminatorf acts, Letters of Finding lhoufd not
state that the recipient has violated the civil rights
laws.
The establishment of hold cateqories - The Office
for Civil Rights issued interhal memoranda to Regional
Directors restricting pre-letter of finding negotiations
on specific areas of Section 504 by Regional OCR investi-
gative officers (September 4, 1981 and October 19, 1981).
The 504 areas under restriction include employment, catherization,
psychotherapy, discipline, extended school years programs,
and auxiliary aids in postsecondary institutions. These
actions are in direct contravention of existing 504 mandates

ERIC
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and inter-agency guidelines. The internal review pProcess
is occurring without adequate notice and opportunity to
comment by the class of disabled people protected by
Section 504, and it undermines the coordinating authority
and responsibility of the Department of Justice pursuant
to Executive Order 12250 and the 504 Inter-Agency Guidelines.
e Employment - Prior to August 6, 1982, five Circuit
Courts held that 504 did not convey protections from discrimination
in employment unless the purpose of the federal financial
assistance was to provide employment opportunities. The
Office for Civil Rights continued to hold from investigation
all employment complaints, including those complaints filed
in regions not covered by such decisions and those complaints
where the purpose of the federal assistance may well have
been to provide emplo}ment.
On April 9, 1982, Department of Justice Assistant
Attorney General William Bradford Reynolds, in response
to a letter of complaint filed by our organization, sent
a memo to then-Assistant Secretary for Civil Rights Clarence
Thomas requesting that the hold be lifted from those
complaints in regions not covered by a restrictive inter-
pretation, and that all employment complaints be processed
where the purpose of the assistance was to provide employment
opportunities (see Attachment A). On May 24, 1982, Acting
Assistant Secretary Harry Singleton lifted the hold from
Title IX employment complaints, :ollowihg the Supreme Court's
decision in North Haven Board of Education v. Bell, and
reported that an analysis of North Haven's applicability
to Section 504 would be forthcoming. No such analysis
has yet appeared. Two Circuit Courts recently ruled
that Section 504 was intended to convey employment coﬁerage *
(Jones v. MARTA, llth. Circuit Court of Appeals, No. 81-7746,
August 6, 1982, and LeStrange v. Conrail, 3rd. Circuit Court ot
of Appeals, 501 F. Supp. 964, September 1, 1982). Despite

ERIC 64

|
‘ <




61 ’

Mr. Reynolds' memo to the Office for Civil Rights and indicitions
that‘ the Office would reach a decision soon on 504's
applicability to employment, personnel with OCR in Dallas,
Atlanta, Chicago and Hashington reported to us thise woe‘
that the hold has not been lifted from employment complaints
or other restricted areas. .

e Other hold categories - mMolds still continue in
the areas of extended school year programming, catherization,
discipline and psychotherapy. Presumably the Department
looked to clarify some of these issues in its proposed
regulations for Public Law 94-142, published August 4, 1982,
proposals which are :'eceiving overwhelming disapproval by
disabled people, the.r advocates and school districts across
the country. The Derartment of BEducation proposed specific
regulatory language wiich woulé allow disciplinary unctl:l.onl
to be exercised againut disabled children without the
opportunity for a heiring, except in those instances where
nondisabled children are provided hearings for lUlPlnl.iﬂ'll
or expulsions. For the remaining three areas, the Department
has requested zdditional public ¢comments be submitted to
give the Department direction in formulating appropriate
policies.

However, existing case law in the areas of catherization,
plychothoripy and extended school year programming clearly
points to the school district's responsibility to provide
such services if necessary to keep a child in an appropriate
placenn’t. A December 3, 1981, memo from Dsputy Assistant
Secretary Michael Middleton to Thomas outlines a succession
of cases which require these specific related services to be
provided by the recipients (see page 2 of Attachment B).
Middleton's memo states, "Law and policy on each of these
questions are clear,” and recommends that "this hold category
be deleted.” Nearly ten months later, the hold categories
are still in place and the Department, rather than providing
clarification in its new proposed regulations, only asks
the public for additional guidance during the comment period.

65
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The Office for Civil Rights has already admitted that
existing case law clarifies the issue; why try to change
through the deregulatory process what has not been conceded
by the courts? . .
It should noted that Middleton's memo tQ Thomas
also concedes that the creation of hold categories had
"stifled morale in OCR and, more importantly, impeded the
timely processing of a number of OCR cases.” Although
Middleton's 1nltruc§‘onl to Reqiona} OCR Directors in
December, 1981, noted that the creation of the hold categories
did "not mean thfit case processing activities are to stop”
(see Attachment C), our organization has been told by OCR
personnel in Dallas and Atlanta that the regional offices
have in fact ceased processing the majority of cases which
. might fall under a hold.
Compliance by voluntary corrective action. On October
19, 1981, a memo w sent from the Departmental divison for
Litigation, anorczg:nt and Policy Service through the Deputy '
Assistant Secretary for- Civil Righel notifying Regional
Directors that the Office for Civil Rights was implementing
\\\\\\ a program to encourage early voluntary compliance settlements,
or pre-LOF settlements, with recipients (see Attactifient D).
LEPS suggested that a "violations corrected” Letter of N
Finding be written after the recipient had aubmisted a corrective
plan of action which would find the recipient to be "fulfilling .

its obligations”, or‘in compliance, upon completion of the
remedial steps, This and subsequent memos from OCR directed
investigators to write Letters of Finding in such a way

that; when recipients agreed to correct discriminatory

acts, the "LOF should not state that the recipient has
violated the civil rights laws.” Cases could be c£losed

after the receipt by OCR.of plans for complianre. One of N
the problems that this creates is: what happens if the
recipient indeed does not meet the compliance agreement and
the case is closed? Is the complainant required to file

.
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another complaint against the recipient? ‘The key, of
course, is in follow-up monitoring by the Office for
Civil Rights. '
In reviewing complaint resolutions which have been
rendered by OCR-Region VI since 1981, we were pleased.
. to find some co-plaint; which contained lpocitic timelines
r for remsdying noncolplianco (#06812006 - Guidry v. Univorligx [
of Southwestern Louisiana, #06801239 and #06801249 .- Garcia
v. Regional School for the Deaf, #06811078 -~ VanOsdol y.
Perkins-Tryon School District, etc.). The correspondence ¥
indicated that the schools had either already come into
compliance by making necessary modificitions during the
negotiations settlement or voluntarily ‘submitted préqroll
reports to the Office for Civil Rights. JfoweYer, the material
supplied to us by OCR did not contain any follow-up correspondence
from OCR to the schools. We contacted Mr. rald Garcia,
one of the complainants listed aﬁove, and Mr. Garcia informed
us that he was only contacted once since receiving the letter
of settlement to check on the progress beiny made at the
, school, but the contact was made by the State Educational
Agency, not by the Office for Civil Rights. While there was
gnsufficient time to make contact with a number of former
complainants and cannot then say that we have established
a pattern for lack of follow-up, we were told this week
by OCR versonnel in Chicgqo and Washington, and private
~ attorneys in Austin, that follow-up by the Office for
' Civil Rights of these settlements is very minimal. A contact
with OCR in Chicago told us that follow-up was left up
to éhe conscientiousness of the field investigator or the
! tenacity of the original complainant. The burden of compliance
monitoring may have shifted to the complainants, not to OCR.
We have been told that durina the month of August, .
Mr. Singleton Las directed the Regional Offices to return
to the earlier practices of clearly stating findings of
noncompliance and having evidence of clear compliance efforts

before cases are closed. While we have not been able to

»
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obtain copies of any such directives at this time; we

would hope that the formor'practice is’ now in place.
Other concerns - Over the last three ‘'years, we have

heard a substantial number of{general complaints from

our network, particular}y reqgarding the operations of the

Offices for Civil Rights in Dalial and Atlanta. In thé .

spring of 1981, a:tofnoyl from the Texas and Oklahoma

L

‘Protection and Advngngx,ﬁx.;gmg_gnﬂ_tHOnprtv!tﬁ'iagaézig;:

filed a joint cpiwplaint with the Department of Justice
charging that the Office for Civil Rights in Dallas was

not adequately enforcing Section 504. This group charged
that OCR-Reggion VI was negligent in their adherence to.
Adams Order timeframes; that insufficient documentation

was being gatﬁcred in complaint investigations by a number
of field staff; that findings in cases involving similar
situations were very dissimilar, etc.: The Depa:tmeht of
Justice found in April of 1982 that while charges that

QCR was unnecessarily delaying 504 compliancei activities
could not be substantiated, the charges of inconsistent
findings and inadequate training of field investigators
could not be ignored. The Department of Justice recommended
that for the following six months, the Quality Assurance
Branch of the Planning and Compliance Service specifically
monitor all of the 504 activities of Region VI's Elementary
and Secopdary Division. That six-months review will be

"ending the first week of October and our office will

monitor those results. N

Our office did review many of the cases which were
received by the Subcommittee over the last week, and is
pleased(by some of tﬁe Ehinqs we find. The Office for

. Civil Rights in Dallas reopened a case involving Coweta

Public Schools in Oklahoma, conducted a more‘thorough
investigation, provided sufficient documentation, and
clearly stated violations. The Atlanta regional office

o '
conducted an apparently thorough and comprehensive inyestigation

-
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of the Amite County Public Schools in Mississippi and
collected the appropriate statistical data to show the’
‘s plae proc ng—other things, had .
a disproportionately adverse impact on Black students.
However, some problems apparently still exist. While
., .the Atlanta office conducted a good investigation of
the Amite County Public Schools on, among other things,
alleqged discriminatory treatment of Black students, the
Office conducted a fairly poor investigation charging Title VI
and Section 504 violations of a school district in Amory,
Mississippi. The investigator in the Amite County case
gathered data to show the total school population by race,
compared to the populstion of special prodrams by race.
The Amory investigator never cited the racial composition
of the district, and finds the school system in coﬁpliance
even though some troubling information is given: "We found
+hat 94% of the white students who were placed in a svecial
education program were placed in 5LD (specific learning
disability). We found that 27% of the black students
placaed in a lpeciél education proyram were placed in SLD and
s °°  the ‘other 73% were placed-in EMR (educable mentally retarded).
Only black students were placed in EMR."
we.find that in some of the cases reviewed, Adams Order
‘timetables were still exceeded but this may be caused by
the time allowed school districts to develop corrective
action agreements with OCR investigators. We also find that
timetables are exceeded in almost every case where the Letter
of Finding is referred to the Washington Office for Civil
Rights for approval. The total number of cases being reviewed
by OCR-Washington was not available to us. Overall, these
general complaints are very difficult to fully analyse without
" ‘access to:full gets of documents including the original complaint,
all communication from OCR to the recipient and from the
recipient to OCR, etc.
heﬁore concluding, there is another area of OCR's

~
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operation which concerns us - that of data collection.

Oon June 9, 1982, OCR released to all Superintendents of
public elementary and secandary schools their civil rights -
survey asking for numbers of children served in their
pPrograms by race, sex and handicapping condition. A numbetr

of statistie:_are not kept on disabled children. Specifically,
no data is requested on the sex, race or ethnicity of special
.education students except for five conditions: educable/

- trainable mentally retarded, the speech-impaired, the ]

) severely emotionally disturbed, and those children with
specific learning‘ﬂilabilities. No information is requested
in these areas for children who are hard of hearing, deaf,
visually 1mpaired, mobility impaired, health impaired,
deaf-blind, etc. We have no idea why this information is
not requested, except that problems of mislabelling particularly
minority children disabled usually become noticed because of
the overuse of these five categories.

- It is also interesting to us that OCR has blocked

‘out one part of the ;eportinq form which would allow
disabled children to be counted into gifted and talented
programs. Is this because special needs children should
not be counted twice fn the annual child count, or is
it because of a perception that disabled children may not
qualify, because of their dxsabxlxtxes, for accelerated
classrooms?

No information is required for the number of faculty
or staff who identify themselves as disabled. Given that
Subpart B of the Department of Education's exicting 504
regulations requires recipients to "employ and advance in
employment qualified handicapped persons," shouldn't these P
‘statistics be gathered to monitor compliance? P

No data is required for the number of disabled stﬁdents
(by disability) who successfully complete hxgh schéols
programs and graduate. P

The recentlyfapproved data colleet;oﬁ instrument

40 - |
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asks respondents to note the number of schools withj////
. accessible entrances, restrooms, and sciences %hut N
requests numbers for children in nheelchaixz”anly. Presumably, /,//
asking school districts for such figu is a means of ’
} : measuring the cost-effectiveness making schools
accessible, but the figure d not take into account
children with general ngflity impairments.
We wish to ra /Ehe issue of data collection because

the information-collected in the past has often not sought
informati on the race and sex of disabled people, and on
the sures of their succels'throqqh‘graduation from

gh school programs, participating in home economics
or industrial arts courses, etc. The new survey instrument
appears to be biased and limiting.

o Conclusion - I have attempted to outline the
problems the disability community faces in processing -7
discrimination complaints through the Office for Civil
Rights. The creation of hold:categorles, contrary to
intent, often slowed the timely processing of complaints
or held complaints up altogeth%r. Office for Civil Rights
officials have spoken to the need for suspending hold
categories in areas dealing with the provision of services
to school-age children. The practice of OCR in writing s
Letters of Finding of compliance when recipients sgubmit
voluntary corrective plans somewhat clouds OCR real
‘responsibility to promptly respond to investications
and issue binding requirements. It places the burden
unfairly on disabled complainants to monitor the compliance
activities of recipients, not on OCR where it belongs.
If recommendations to this Subcommittee for possible
] areas of action is in order, we would like the pose the
following possibilities:

1. That the Subcommittee encourage the Department
of Education-Office for Civil Rights to release
its analysis of the applicability of the North
Haven decision to complaints filed under Subpart B
of the 504 regulations - employment being central

. | 71
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P " to the full integration of disabled

o~ people;

. Singleton to remove all hold categories
e from the area of related services for
7 : school age children and develop appro-
o priate guidelines for implementation’ of

the named related services areas;

3. That the Subcommittee support a policy
within OCR to write letters of finding
stating noncompliance with civil rights
laws, to keep complaint files open until
the Office has received evidence that the
recipient has met the terms of compliance,
and that investigators be required to
systematically follow-up. g;:ns for
voluntary complxance,///

4. That the Subcoggifigz request additional
information ©om the OCR central office
in washi on pertaining to the number of
comg;a{ﬁzs in review, the average review
period for proposed LOFs, the average

~number of complaxnts on the case load
o of investigators ‘in the regxons, etc.

Thank you for this opportunity.

Py




69

U.S. Deparimoent of Jusiice

ATTACHMENT A

Officc of the .Ammnl Attorney General Weshingion, D.C. 20530

) 9 hir W8z -

: -
Mr. Claremce Thomas e ”,»’
Assistant Secretary - e

Office for Civil Rights L e

United States Decpartment of Educatiof e

Washington, D.C. 20202 x/ ) P

Dear Mr. Thomas: o o

s s
We reccently obtained 4 copy of -Deputy Assistant
Sccretary Michael A. Middletan’sfneécmbcr %, 1981 memorandum

. to your regional offices concgring tic disposition of

certain types of cases. “Vo-are concerncd by the directicns
provided Jor the handlj % of employment complaints filed
under section 5;4‘9ﬁffnc Reninoilication Act of 2973 as
amended. s

.r"/ /
- My-staff hag determined that, for thc wost part, the
\ effect-6f this rmemorandum has boen Lo stop che processing of
all-émplovirent complaints f£ileg under Subpart B of your 504
~-fepulations, 34 C.F.X. 104,11-.14. We belicve that the
"1 Gffice for Civil Rights is corrcan in cefusing to process
- ~Subpart B complaints in thoze states covered by the
. decisions in the sccond, fourch and elonth circuits which
limit 504 employment covexaxe. kHowever, we question the
propricty of refusing to drocess Sudpart b compiaints ile
those states not cevered by the wulings. “Therefore, we
Tequest that you pronptly noiify your regional offices whose
Jurisdiction has not been limited by the circuit court
decisions o begin accepting, inves.igzting and, where
appropriate, remedying 211 504 empioysneat complaints. 1In '
states where coverage has been lirited, regional offices !
shouvld be informed that they may process ciaployment
compiaints where the purpose ol the prant i: to provide
employment o1 the alleped éiscriminatican wight imnact on the
beneficiary class. Finally, we recommrac tiat in all
regions your offices snould accept complaiats, even if they
cannot at Lhis time be investigated, for the purpose of
assuring a timely filing date. :

If your staff has any questions pliease have chem_
contact Stewart B. Oneglia, Chief, Coordination and Review
Sccetion at 724-2222,

B s Sincerely,

[ — g .
Wm. Bradford Reymolds
Assistant Attorncy Generxal
Civil Rights Division

Q ‘ | ) ) 73 ‘
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*:M.EI' £ORA.ND UNITED STATES DEPARTMENT OF EDUCATION
o ER . WASHINGTON, D.C. 2083

_ _ ATTACHMENT B
3 DEC1981
0 ¢ Clareaca Thomas

Assistant Secratary for
czvu» Rights

FROM 3 Michael A. Mtddlaton
Dapu:y Asaistant Sedratar
- for Civil Rights

SUBJECT: . Bold Catagories

As 8 rasult of a number of discussicas thst we have had ovar

the past savaral weeks ragarding.hold categories, you hava

raquested wy suggestions as to each. Io my view, the hold

category concept is a good ona, but one that has stifled worale

_ 4o OCR and, more impor:antly, impeded the timely_ processing of a

/= wumber of OCR cases. Since we have demonstrated our ability to
jolva tha many controvarsial civil rights issues amicably, sad
sinca 1o racoganition of that fact, you have authorized me to
proraed with negntiations in casas involving lold category issuas,
I recommwend that tha majority of these issues be dropped. The
. mara existanca of hold categories has proved to be a rsllying
point around which our datractors can accuse us of pulling back oo
our anforcament afforts. By droppiag most of the hold categories,
we mininize that argument. By resoiving csses involvirg those
issyes through voluntary settlements where Possible, we cootinue
to anforce thase civil r.¢hts laws saicably snd non-intrusively
as Congress intended. Dropping these categories would oot in
any vay intarfara with the Sacretary's prerogative of closely
scrutinizing latters of findings of violations.

My specific racommendations follow:

1. EMPLOYMENT JURISDICTION UNDER TITLE IX AND SECTION 504

Issue: The &Xtent to which Titla IX end Section 504 empower tha
° Departaent to require nondiscriminatory employment policies and

practicas from racipients of Faderal financial sssistance., Io .

tha past OCR has taken jurisdiction over 1) employaent gua employ-

ment and 2) employment practices which have sn adverse impsct

on student benaficiaries of Federsl assistance.

Ststus: Csses arisiog under both types of jurisdiction are placed,
eo hold. As of 10/20/8i, 124 cases were on hold in thia
category.
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Recoanendatioa: All enforcement activity in Title IX Subpart~E cases

should remain suspended pending the Supreme Court's decision ia North

Haven. A1l Title IX Subpart D cases should continue to be investigated
consisteat with existing policy. We recomnend suspending enforcepent of
Saction 304 Subpart B employment cases until the issues involved are re-
solved., Title IX Subpert £ and Section 504 Subpart B ca'ses should, therefore,
remain on hold. .

2. RELATED SERVICES UNDER SECTION 504

a. Catheterizatioo
b. Psychotharapy

lesus: Whether the requirepent rhat recipients of Federal finansial
assistance oake svailable to cach handicapped child a free eppropriate
public educatipn, including specilal educaticn and related aids and services,
spacifically requiree the recipient to make available catheterization and
psychotherapy servicee.

C. RExtended School Year -

Ieeua: ther the recipients must make nva‘.lairle 3 longer school year as
& “related service” for those children whose handicap requires additional
time i3 school.

Stazus: All casas are placed on hold. As of 10/20/B}, 49 cases were on
hold ir =he above three categories. Our data on the relared services
quastion s not hroken down into subcategories of catheterization, psycho-
therapy and extended school year.

Recommendation: Law and policy on each of these Questions are clear. The
Department's regulations require the provision of related services. 1In
addition, three Faderal courts have held that the provision of catbeter-
ization servicee is required by Section 504: Tatro v. Texas, 625 F.2d4 557
{5¢h Cir. 1980); Tokarcik v. Fores: Kills School District, No. 80-2844

(3rd Cir. Sept. &, 1981); and Hairszom V. Drosick 167, 423 F. Supp. 180
(s.D. W.va. 1976). Coullts have also ruled that psychotherapy is required

s 3 related service unfer Section 504: Papacoda v. Connecticut, No. E-80-
630 (D. Coun. May 22, 1981); Garv 3. v. Cronin, No. 79-C-5383 (E.D. I11.
July 17, 1980); In the Matter of the "A" Family, 602 P.2d 157 (S.Ct. Mont.
1979). Finally, all of the courts which have addressed the "extended school
year” question have held that the absolute exclusion of educational
programaing in excess of 180 days {s prohidiczed: Rattrle v. Pennsylvania,
629 F.2d 269 (3rd Cir. 1980); Georgia Assoc. of Retarded Cl:tizems V. ¥cDaniel,
Ko. €78-1950A (X.D. Ga. April 3, 1981); Anderson v. Thomoson, 495 F. Supp.
1256 (E.D. wis. 1980), aff'd !n part, No. B0-2364 (7th Ciz. Sept. §, 1981);
aod In the Matter of Scott X, 92 Misc.2d 681, 400 N.Y.S.2d4 289 (Fam. Ct.
1977). Even though the related services question in each of these three
areas is belng evaluated {n the context of the regulations review project,
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the clarity of our existing regulations and the state of the case lav on
the subject do not ellow us to cease to apply the lavw in this ares untfl
the Department decides to engsge in the Tulemaking process to change thst
lav vhare it has the discretion to do so. We, therefcre), racommsend that

~ this hold category bedeleted—end that these cases be processed immediately

under existing OCR policy. Currently, OCK takes the position that § sie
services are incladed im an appropriately developed IEP, a recipient must
provide them. If, as a result of the regulations review process, the
Departmant decides to seek revision of those portions of the regulations
vhich are at issue bhare, enforcement should be suspended, as was done in
the Title IX Sudpart E employsent issue, and the issues placed os hold.

3. ATHLETICS UWDER TITLE IX

Issue: The definfition ol equal educational opportunity in interscholastic
and 1!!0::011.‘1,:0 sthletics programs.

Status: All athletics cases irrespective of issue are being held at head-
quartess, with the exception of intercollegiate athlefics LOFs which have
proved capable of settlement. As of 10/20/81, 36 athletics cases were on
hold.

Recomsandation: ' S -
a. Intercollegiate Athletics

The presest policy is to have 2ll letters of findiags which cite a recipleat
postsecondary athletics program for a violation of Title IX dealt with by
headquarters personnel in Cooperation with the Tegions. Each such letter
1s evaluated for legal sufficlency and the institution is then contacted

in an effort to seek voluntary compliance. This procedure has resulted in
anicable settlesents to date. Given the success of negotiations in this
area, ve recommand that this hold category be deleted. If the regulatious
teview process results in a Departmental effort to revise the athletics
policy, the issues involved may be piaced on hold. .

b. Interscholsstic Athletics
We racommend that Title IX athletics cases arising in the context of

elementary and secondary education Progzams be processed under existing
procedures. Because interscholastic athletics i3 not part of regulations

' reviev, there 1s no pending change in the Depar.aent's policy wvhich may

justify placing cases in this category on hold.
4, DISCIPLINE UNDER TITLE VI, TITLE IX AND SECTIOR 504
a. Title VI and Title IX )
Issue: Whetber s violation of Title VI or IX exi.sr.l vhere race or *

getder 1s a factor in the edelnistration of discipline or where students
are dieciplined differently on the basis of race or gedder.
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Status: All cssea which show dispsrste traatsent on the basis of rsce or
gandar in the adminfatrstion of disciplinstry sanctions are on hold. As

" of 10/20/81, thras cseaas wera on hold in headquartars.

Recommendatian: Thia aubatentiva sras is not included oh the regulstions
reviev procaas. Thua, asparata policy intriatives suat be undartakan to
rasolve the Secratsry's concarn here. The Secretsty's concern i{s as I
understand 1it, that diaciplina cases cannot ba made simply on the Basis

of statiatical evidenca. Recognizing that aducation cannot proceed

is & tumultuous anvironmest, ha wishas to be mora cartain that dia-
psritias 1o trestmest are tha reault of unlawful discriminstion., Wa
racemmend that & memorandum be prepsrad for the Secretsty which will defise
the issus and describde the legal atandards applied to cases arising undar
$5 100.3(b) and 106.31(»). Should thosa standards ba found {nadagquate, ve
vill prapars an options memorandum dased upon tha Secretary's concarans
vith prasant atandsrda. Until such time as tha Secratary has dacidad upon
8 aeparata lagal standard, ve recommand that this hold category be dalated,
but that the threa casas prasently held at headquarters ba processed at
headquartara usdar tha ovarsight of Josn Standle¢. OCR's communication
wvith the Secratary's office and tha processing of thesa three casas ahould
result in clear policy guidance to tha ragiona.

. Section 504

Issue: Whether a handicapped student nsy be suspendad or expelled without
first raceiving a haaring on vhether the disciplinacy infraction vas a
product of his ar her haodicapping condition gnd (2) whether o recipient
sust take the atudant's handicapping condition inte account in framing s
¢isciplinary saaction.

Status: All casas imvolving tha d{sciplina of hsndicappe: studants
without the raquisite procedural safeguards are on hold.

Racoumendation: DBacauae cases arising in thie aras deal with tachnical
questions of procadural ssfeguards, they are fraquently capable of negotistad
aettlement through technical assistsnce. Given the relatively gmall numbar
of cases in this area and their auscepiibility to anicable settlamant, we
recommend that tha caeas be procassed through existing procedures. Sus-
pension of anforcament in this area is appropriate once the Departoent
dacides to change existing policy and regulations which require the lppﬁ‘-'\.
cation of procadural eafeguards under Section 504. N

CONCLUSION

Bazausa of tha negstive effacts of the existence of “hold" categories, 1
recomsand that most be droppad. Only where tha Department has tsken
concrate action to change exiating regulstory requiremants or whara our
Jurisdiction s sarioualy questicnad do I believa thst a “hold~ status la
appropriate. In auch casas, sll sctivity should cassa. *As to tha ramaining
iaaues, I racommend that OCR process cases aa ususl. Whan aggotistions
f31l, drsft violstios LOFa will be aubmittad to you through tha Esrly
Warning Report for careful acrutiny.

v e
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MPAORANI’[IM UNITED STATES DEPARTMENT OF EDUCAT,

ATTACHMENT C

BATE 3 DEC 1981

v TO0 : Ragiomal Directors
0ffice for Civil Rights
Regieas 1 - X

Kichael A. Middleton,
Deputy Assistent Seérdte
b for Civil Rights

RoM

SUSJECT: Eaforcemesnt Precedures in Wold Category Ceses

114 menorendum supercedes all pravious mesorende Telating to regional
enfoscement octivity in “hold category” Ceses end other cases involving
issues under pelicy reviev.

e
[Hiee)

The memorsndum ef understending detveen OCR end the Secretery's Office
regsrdicg Farly Wersing procedures fot letters of findings of civil
rights violstions (MOU) identifies six srees of policy reconsiderstion
(see TAB A). These Policy srsss ere componly teferred to es "hold
categories.” As descrived in the MOU, these Cstegories are:

1. Inpleyment (Title IX sad Section 504);

2. Cacheterizstion (Ssction 504);

3. Psychotherspy (Section 504); )

4. Discipline (Title VI, IX, sud Section 504); ’

5. Extended School Year (Section 504); -
6. Athlezics (Title IX)

»

These sre the ooly held categories within OCR end they do not sffect

+he vegional handling of cases. then a substentive issue is designated 8,
“holé Cetegory” for OCR enforcement purposes, it wesns thst the issue is
one vhere OCR policy is under reconsiderstion by the Secretery. During
thzs period of reconsiderstion, the Secretary will exercise s higher
degree of scrutiny to letters of finding of violstion in these substsntive
sreas. This does Dot mesn thst case processing sctivities ere to Stop.
Cases within the hold categories sre subject to Early Complaint Resolution,
igvestigstion, Pre-LOF Settlement end Early Wsrning Report procedures

* through the spplicstion of policies in effect prior to the time the issue
wss placed on hold. You need ot consult with LEPS poior to engsging 1o -
Pre-LOF Set:lement negetistions in hold Category Csses. .

Iy y g
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As vith all ceses, 1f a recipient is uawilling to negotiste, the case ‘
should be subaitted eo the Early Werning Report. Purthermore, if you : ' ‘
anticipate being unable to achieve voluntary complisnce in any given {
case, stasdard LOF clearance procedures should be followed in submitting

the case on the Barly Warning Report (EWR). Please keep us informed

of your pregress uader these procedures. This is especially neCessary . -

for all cases subnitted on EWR. The status of negotiations 1in sach

case must be etated om the EVR subnission. No case may be submitted

’ for the Rapert waleee negotiatiens have been sttempted,

Among the held categery” cases, there sre those that require the
immediste cessation ef processing, (See Tab 3). Those categories

of cases are: casee arising under the Title IX dress code regulstion -
vhich are beiag held pending the snticipated publication in January 1982
of the fisal rule deleting the requiremen: of nondiscrimination ia the
spplication of dress codes; Title IX Subpart E csses which should be
processed censistemt with the July 3, 1979 memorandum (Tad C); and,

Section 504 Subpart B cases. I will motify you when 1t becemes
necessatry te cease activity in other categories of cases.

-
Vhere the lav, policy or any other matter which may affect negotiatioms
of & case is not clear in any of the above described categories, you
should comsult LEPS in accordence with established procedures (ses TAB
D).

A!tl;:)’.lntl

Tab A ~ Octob;r 15, 1981 MOU regstding Early Warning procedures
"hb 3 - December 3, 1981 meworsndum on hold cstegory csses

Tab C -~ July 5.’ 1979 memorsndum on Title IX Subpart E

Tab D - Septesber 29, 1980 semorandus on communication procedures
. .
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MEMORANDUM . e s con oe. “éé':”

Regiomal Directors ~
‘Office for Civil Rights

3

oate: 19 0CT 1981
Regions I - X

Michael A. Middle
Deputy Assistant

Aty ey
dresd

ATTACHMENT D

Antonio J. Califa
Director for Litigation, Enforcemernts
and Policy Service

Interim Direction an Pre-lOF Settlement Procedures

In an effort to improve our performance under the Adams time-
frames and to reduce confrantations between OCR and reciplents -
of Federal assistance, we are implementing & program of encour-
aging settlements in the early stages of our dealings with the
recipient. This memorandum outlines interim procedures for
achieving pre-LOP settlements. Pre-IOF settlement procedures
apply during the investigative stage and, therefore, should

not be confused with Early Camplaint Resolution which occurs
prior to an investigation. A more detailed explanation of OCR i
policy and procedures regarding pre-lOF settlements is belng

developed in coordination with similar projects in PCOS and

PRAS and will be forwarded to you as soon &s possible.

Sometimes emphasis on the letter of findings (LOP) has umeces- |
sarily inhibited our 8bility to achleve voluntary campliance
fran postsecondary educational institutions and local school
districts. With this memorandum, we are encouraging you to use
your best efforts to negotiate with recipients to achieve a
settlement of the complaint which is legally sufficient and
sitisfles the needs of the camplainant and the reciplent. The
Regilonal Director is resporsible for identifying whether any

glven case or campliance review may be settleg through pre~LOF

negotiations., The Chief Reglonal Civil Rights A.tomey should

serve a8 counsel to the Reglonal Director in making such deter—

minations snd designing settlements under this procedure.

With the'exceptions 1isted in Appendix A, negotiations my be
conducted in complaint investigations and campliance reviews
where the law and policy are clear on the issues involved.
The List of proscribed settlement categories in Appendix A
will be revised periodically as circumstances change. Where
the law, policy or any other matter which may affect the
negotiation of a case is not clear, you should consult LEPS
1n accordance with established procedures. (See Apperdix B)
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Otviously, the pre-IOF settlement spproach requires the
cooperation of the recipient. The recipient's willingness to
negotiate will often depend upon your readiness to communicate
anticipated findings and offer practical soiutions to the com-

" pMance problems discovered during the investigation. Thus,
present standards for the conduct of investigations and consul-
tation with supervisors and staff attomeys apply under these
procedires. >

Negotiations should not begin until after supsrvisory and
attomey review of and concurbence in the substance of the
proposed findings and remedies. All proposed gettlemertt
- greepents sust be reviewed by the Chief Regional Civil Rights
Attorney and approved by the Reglomal Director. Thus, where
the Regional Director 1s not present during the negotiations,

o the recipient must be advised that ratters discussed.are subjept

to review for final approval by supervisory persomnel in the
reglon and that additional conceqns may be raised in subsequent
camunications with the recipient. -

Once the reglon has received written verification of campliance,
a "viglations corpected” LOF should be 1ssued to the recipient
stating the factual basis for the finding and the remedy for
each violalion. If the reglon accepts a specific corrective
plan which has yet to be implemented, the language which follows
is 1llustrative of the approach to take in the letter:

Based upon your written assyrance that these
remedial actions are being or will be imple-
mented as set forth in [cite to pelevant
document], we consider [insert reciplerdy's
., name] to be fulfilling its ob]_tgatlon:'%l
" this time, Contirued compliance is cont t
upon implementation of the plan. .

2

. The letter should also state that compnancs:&‘wlth the agree-

mert Will be monitored and diplamatically te the consequences
of failure t rform as agreed upon in‘the negotiated settle-
ment. As_¥ways, a "plan to plan” or a plan which has not been
fol adopted by the recipient does not qualify a case for
closure under this procedure.

Ae Adams order requires u&; the recipient receive notice of

“ the Department’s findings within 105 days of the filing of the .
conplaint. We request that all sutmissions to the Early Waming
Report include the draft LOF. If you anticipate beifm unable
to achieve voluntary campliance within 105 days, then you
should foliow standard LOF clearance procedures. Submission
of the draft LOF to headquarters need idt interrupt the negotia-
tions process. Indeed, we request that you indicate whether
or no% negotiations are in process with the recipient who (s
the subject of the LOF and keep us apprised of your progress.

N—
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*iperiocd of negotiations,
jadvised of the status of the
{ remedy being sought for the lainant.”

78

“

! M )
of the pre-LOF settlement procedures does not charge
Adams requirement that casplainants be inforred prior to
s sattlemert. Paragraph 12 of the Adams order reads
relevent part: "If HEW mskes a finding of discrimination,
shall scek voluntary camliance thraugh negotiations.
rlor to th» initiation of negotiations, HEW shall cersult”
th and obtain from the canylatnant any information which
be nceded to fashion an appropriate remedy. During the
HEW also shall keep the canplaingnt
otiations as they apply to the

We realize that this procedure places even greater responsi-
bility upon the regions to initlate timely and thorough

investigatiune so that pre-LOF settlement may be accomplished
Please keep us

within the strictures of the Adams Order.
informed of your progress under these procedures

80 that the final memorandum yay sdequately address the
practical concerns arising from the implementatior of this

interim instruction. .

Attachments
Tab A = Areas where Pre-LOF Negotiations carnot be Conducted

Tab B = Memorandum on Regional Headquarters Camunication
Procedures

)
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very seriously.
Morris Kin represents the NAACP State of Mississippi |
Education Committee.- |
You are welcome, Dr. Kinsey. You may proceed.
Mr. KiNSEY. Good morning, and thank you for the opportunity to
present my views, experiences, and recommendations regarding the
rcement of civil rights by the Department of Education.
.~ My name is Morris Kinsey. I wish to apologize, Mr. Chairman,
/-"' and to members of this committee, if we have caused any incon-
r venience in the delay in getting materials over to you, as we had to
" . call in to Washington to have our prints and copies made up for
you. I do apologize for the delay, if we have caused any incon-
venience to you. ‘ '
_ I am a native of the Deep South. I was born in Lisbon, La. on
<.March 2, 1940, and attended a segregated public elementary and
- high school in Lisbon. Upon high school graduation, I atteaded
' -Laney College in Oakland, Calif.,, where I received an associate of
. ‘~=~¢rts"'d13free in 1965, a bachelors and masters of arts in education
from Michigan State University, and a Ph. D. in higher education
administration and clinical psychology from Michigan State Uni-
v versity in 1972
S ---~ngn-eompletion—of ‘my formal education in 1972, I returned to
the South and became the first black Ph. D. to teachat Mississippi
Staté University in Starksville, Miss. From 1976 to 1980 I served as
dean of admissions at Mary Holmes College in West Point, Miss.
Since 1980 I have served as the full-time chairperson of the Missis-
sippi NAACP Education Committee. ‘

I have been primarily involved in fostering and maintaining

equal educational opportunitics in the delivery of services through-
* out the State of Mississippi_public education system.

My activities have brought me in direct contact with the citizens

who, for various reasons, feel that they have heen deprived and
* denied educational opportunities solely because of race and sex.

In that context, I have endeavored to develop a working relation-
ship with the Office for Civil Rights of the U.S. Department of Edw-
;:ation and to assist OCR whenever possible to address these prob-
ems.

‘During the past 2 years I have filed 149 individual complaints
with R on behalf of students, parents, and other taxpayers
against various Mississippi public schools. To date, very few of
these complaints have been resolved satisfactorily. I would charac-
terize my gxperience with OCR as being very disappointing and dis-

» couraging.
.- As | understand, OCR is responsible for enforcing title VI of the

Civil Rights Act of 1964, which prohibits discrimination on the :

% basjs of race, color, and national origin in federally funded pro- )
.y graths and activities; title IX of the Education Amendments of
s\ ¥--1872. which prohibils sex discrimination in federally funded pro-
grams and .actiyitiés; and section 504 of the Rehabilitation Act of
1973, which prohibits discrimination against handicapped persons
_in federally funded grograms and activities. _
is responsible for processing and resolving complaints
- brought pursuant to these laws and regulations and has the power

. Mr. EpwARbs. 'Iz)l:os?;e good suggestionsAand we will take them
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to terminate or suspend Federal funding of programs and agencies
that are not in compliance. . : . ‘

The NAACP has received complaints on top of complaints from
parents, students,and black educators year after year regarding the
many racially discriminatory practices encountered daily by!blacks
from white school officials and personnel.

These complaints prompted our organization to conduct its own
investigation to confirm much of what we were aiready aware prior
to submitting the individual complaints against 149 school districts
in Mississippi. ;

As a result of continued violations of the civil and constitutional
rights of blacks and women, the Mississippi State Office of the
NAACP prepared and submitted the complaints to the U.S. Depart-
ment of Education, Office for Civil Rights, in an effort to end the
racial discriminatory practices so abundantly demonstrated.

The complaints I have filed with OCR demonstrate a pattern of
conduct, policies, and procedures designed to systematically deny
black students and teachers their rights under the Constitution
and Federal civil rights laws. These include: Discrimination against’
black teachers throughout the Mississippi school system, which in-
cludes employment, promotion, benefits, retention and assignment;
misplacement of students, through biased testing and other devices,
into segregated tracking systems designed to isolate black students;
misuse of Federal funds provided to Mississippi school districts; and

© violations of court orders designed to desegregate the public

schools. .

The patterns and practices used in the Mississippi public school
districts are broad, excessive, frequent, consistent, devastating, and
most damaging to black students’ education and black school per-

_sonnel. Blacks are being denied equal protection, equal access, and
" equal educational opportunities.

Blacks have suffered a sharp decline in employment since the
public schools were crdered to desegregate in 1970, which has seri-
ous racial implications and has impacted upon both black school
personnel and students alike. .

In the 1967-68 school year, 42 percent of all teachers in Missis-
sippi were black, but by the 1978-79 school year it had dropped to
36.6 rarcent. Ove: this time period the number of black teachers
incre sed by 851, but there was an increase of 5,001 white teachers.

The discrimination against blacks in employment in the Missis-
sippi schools is achieved through a number of methods and devices.
Blacks are discriminated against in employment and job classifica-
tion and assignment. .

The pattern of employing personnel and assigning personnel to
schools is done solely by race. Blacks are seldom employed as prin-
cipals, assistant principals, coaches, assistant coaches, counselors,
English, math, science, speech, biology, chemistry, physics, or
music teachers; choir directors, or school psychologists. Blacks are
seldom employed as department heads, nor do they receive equal
salaries and equal length in contracts as their white counterparts.

It is not unusual for a white instructor in vocational education,

‘with less than a college degree to earn more than blacks teaching

in the public schools with higher degrees and certifications.
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White principals, coaches, and othér personnel often receive free
housing, free utilities, supplemental pay, longer contracts, better
working conditions, fewer responsibilities and larger salaries than
blacks or women. e

The U.S. Federal-courts have ordered the Mississippi public
schools to desegregate, employ, and maintain a certain percentage
of black personhnel at all levels and positions, yet most of the school
districts jn Mississippi are not in compliance and are defying the
court erder. Of the 25,000 elementary and secondary teachers in
Mississippi, only 7,000 are black.
" One way in which blacks are discriminated against in employ-

" ment is that whites are employed to fill vacancies once held by

blacks who are no longer employed due to terminations, resigna-
tions, demotions, and retirement. This causes a major imbalance of
black personnel to white personnel. :

In Crenada County Municipal School District, for example, a
compl:'nt was filed in 1980 alleging that the district was in viola-
tion of an existing court order. It took 2 years for a letter of finding
to be iz1ued by OCR, and even then it did not deal in a substantive
way wi: h our major contention: that black teachers leaving their

jobs weve not being replaced with blacks.

The letter of finding did note a disproportionate number of
blacks leaving employment and being replaced with whites, but the

only action required of the district was to report'ifi'3 years. No spe-
cific goals or time}ables were set.

Black students represent over 54 percent of the, State’s public
school enrollment, while white teachers still maintain 75 percent of
the classroom teaching positions. There remains a ratio of 4 to 1 in
guidance counselors, 5 to 1 employed as principals and assistant
principals, over 12 to 1 in coaching and assistant coaching posi-
tions, band directors, choir directors, department heads, Federal
program coordinators, and vocational education principals. Such
discrimination--deniesblacks professional and nonprofessional posi-
tions in schools statewide because of their race. All but seven
school districts have white superintendents.

Black teachers have lost their regular teaching positions to white
teachers, giving white teachers job security and less exposure to
black students, especially slow learners who score low on standard-
ized tests.

Black teachers are assigned to teach in federally funded pro-
grams which offer little or no job security, as funds for many of
these programs have already been, and continue to be, cut. A
school district in Newton County, for example, now has only two
black teachers left, one in special education and one in title I.

When Federal fund cutbacks occur, blacks are the first to lose
their jobs. The moving of black teachers from their regular teach-
ing positions and employing blacks in mostly federally funded pro-
grams is, by design, a racial tool used to isulate, discriminate, and
segregate in Mississippi public schools. - ;

he Mississippi public school districts employ title 1 coordinators,
special education coordinators, and directors of Federal programs
to administer, monitor, coordinate, and evaluate programs that
serve a 90 percent black clientele. Yet 90-percent of the depart-
ment heads are white. We believe that this confirms that a pattern
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of racial discrimination in employment and education against
blacks in Mississippi is broad and real. '

Mississippi utilizes a tracking system, about’ which I wili com-
ment in more depth later in my testimony. Most often black teach-
ers are assigned to teach the remedidl or lower level classes that
are almost exclusively black, while white teachers are assigned to
teach major subjects in the higher levels.

Despite title IX, prohibiting discrimination on sex, sexual dis-
crimination is still-evident across the board in employment, treat-
ment, promotions, demotions, fringe benefits, unequal advancement
opportunities assignment, contract terms corditions and lgngths,
working conditions, work load and career opportunities, as ell as
in athletic programs and facilities, budget personnel, expenditures,
and curriculum.

Throughout our investigations into »mployment and other dis-
crimination in Mississippi schools, we .iave found these and other
patterns and practices of discrimination against blacks in hiring,
promotion, retentior, and benefits. ’

We have discovered and filed. complaints against many schools

utilizing a sophisticated system of discrimination to isolate, segre- .

gate, and deny equal educational opportunity to black students in
the Mississippi public schools.

tracking sysiem. The districts utilize-racially discriminatory stand-
ardized tests as criteria to group students and isol+ = black stu-
¥ dents in the lowest level, level III. White students a.. assigned to
level I and II classes. Black students are rarely assigned to level I
and only a token number are assigned to level 1L

Through the use and misuse of standardized tests, raw test scores
and placing students through the recommendation of white teach-
ers, all of which are biased towards blacks, districts have main-
tained segregated classes. .

In the case of McComb School District, for example, the Califor-
nia achievement test has been used to track and segregate students
into classrooms that are 90 percent black.

The NAACP filed a complaint against this school district alleg-
ing violations in employment, hiring, and pron tion, school testing
used in a discriminatory manner to isolate afid misplace black stu-
dents, as well as other discriminatory policies and practices. An on-
site investigation was conducted and OCR issued a finding that sev-
eral of these allegations were unfounded.

White t :achers will recommend, refer, assign, flunk and refuse to
teach black students in order to get them placed in lower levels
and slow groups, thus freeing themselves of their constitutional cb-
ligation to provide equal education. White administrators and
teachers often refer black students to black teachers’ classes, teach-
ers who are also victims of racism and discrimination.

White administrators, teachers, and staff use title I, special edu-
cation and other federal.y funded programs as a dumping ground
for blacks and poor children. White teachers in Mississippi with

-deep-rooted racial prejudices refuse to teach black students who
have be.n lzbeled slow, retarded, or troublemakers, or blacks who
score low on standardized achievement tests.
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This process denies blacks equal access and equal educational op-
portunities. Testing and isolating blacks in low groups causes de-
struction in that they are labeled, stigmatized, and stagpated, thus
causing them to have lower expectations of themselves.gs;a

This, in itself, causes a lack of motivation, self-worth,*drive, and
confidence. This also causes blacks to be less competitive and less
productive and has the long-range impact of -molding young people
who are less likely to succeed in life.

_In Starkville, for exampley this three-level tracking system is uti-

“lized. In level I and level II, almost 100 percent of the students are
white. Level I students are tracked into college preparatory classes
at the high school level. They receive instruction in algebra, chem-
istry and physics, for examnle, while the remedial levels receive in-
lstruction in remedial math and other less comprehensive curricu-
ums. .

As a result, when black students graduate from high school—if
they graduate—they read at the seventh or eighth grade level at
best. Statewide each year about 15,000 students drop out of
school—of these, 73 percent are black.,

There are ev:n school districts in Mississippi that use three sets
of grades, one for each group or tracking level, as part of their cri-
teria for student placement. The grades given in the different

- levels are assigned different values so that a student who is placed
in level I receives an A grade of more value than the student who
earns an A in level II or III.

There are other ways in which black students are discriminated
against in the Mississippi schools. Black students are forced to ride
in mechanically unsafe, overcrowded buses. White students are
seldom subjected to such unsafe conditions.

Many of the school districts in Mississippi discriminate in the
transportation of students as there is overlapping and rerouting of
buses to maintain racial and sexual segregation of students. School
districts are restricting buses that pick up students in the same at-
tendance zone where a mixture of black and white students reside
in order te aveid integration, Yct, when OCR investigates they do
not talk to the bus drivers.

For example, in the complaints we filed against schools in Choc-
taw, Oklaona, Clarksdale, Oktibbeha, and Cohoma Counties, we
recommended specific bus drivers for the investigators to speak
with. OCR was, however, steered to talk only to certain people by
school principals and superintendents. .

White students are permitted to jump school zones, eyen ‘across
county lines outside their school districts, in order to atgend classes
in" other schools and avoid integration, which causes a/facial imbal-
ance in many school districts as well as being a viofation of exist-
ing court orders. K

In many Mississippi school districts, blacks are excluded fro
many of the social clubs and organizations Blacks do not receive
financial achievement awards equally .and are not elected kings
and queens, unless, of course, a white king and queen are selected
simultaneously.

Blacks are j;nied participation in school bands, choirs, and other
extracurricular activities. Black students are excluded from hold-

" ing office in student government due to the criteria used and are
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seldom chosen valedictorian or salutorian due to selection criteria
based on the tracking and grading system I have already discussed.
. Black students are also being discriminated against because the
schools misuse funds for special education and title I Although
these funds are provided to the State department of education by
. the U.S. Department of Education and other Federal agencies to
provide special personnel, supplies, equipment and space specifical-
ly for disadvantaged and handicapped students, such funds ear-
marked for many Mississippi school districts are being used as gen-
eral assistance, to meet the needs of students in areas other than
special education, title I and other such federally funded programs.

Funds granted especially to meet the needs o those students are
shifted to other areas throughout the school district where every-
one except the students identified to receive such services and
benefits participate.

Black students in Mississippi make up more than 90 percent of
the eligible recipients of such services. However, they are being
grossly neglected in services, su plies, benefits and treatment.

For example, in Oktibbeha County, special education and title I
funds are not being utilized to purchase special texts and hire spe-
cialized personnel. Instead, they hire personnel that work only part
time in that area.

In some cases, title I funds are being used to supplant district
funds. The funds are used, for example, to pay a bookkeeper who
keeps the books on the entire district funds, rather than supole-
menting the salary of that person for title I fund administration.

In addition, boys and girls are still segregated in classroom seat-
ing assignments, assemblies, athletic trips and other areas where
blacks and whites are grouped together, thus assuring that white
girls, especially at the junior high and high school levels, are not
seated next to any black boys. This occurred, for an example, in a
school in Louisville; also in others. . -

Black students are victims of malpractice by white school offi-

“cials and educators. The majority are not proficient in reading,
writing, spelliug, and mathematics. They suffer these academic
skill deficiencies because they are not taught, counseled, cared for,
nor encouraged to further their education. v

Mr. Epwarps. Dr. Kinsey, I am going to have to interrupt your
excellent testimony for 1 minute. We are going to have to put the
rest of your statement in the record. All of the members have read
it. but we are starting to run out of time, and we do have some

~ important questions to ask.

I am sorry we got off to a delayed start today. Otherwise we
could have gone through the whole testimony, which on all three
parts is excellent and very, very helpful to the House Judiciary
Committee. ‘

[The state-.ient of Mr. Kinsey follows:]

STATEMENT BY DR. Morris Kinsey, Pu. D.

(ood morning, and thank you for the opportunity to present my views, experi-
ences and recommendations regarding the enforcement of civil rights by the Depart-
ment of Education.

- My name is Dr. Morris Kinsey. I am a native of the deep south. I was born in
Lisbon, Louisiana on March 2, 1940 and attended a segregated public elementary

and high school in Lisbon. Upon high school graduation, I attended Laney College
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in Oakland, California, and received arr Associate of Arts degree in 1965, a Bache-
lors and Masters of Arts in Education from Michigan State University and a PHD
in Higher tducation Administration and Clinical Psychology from Michigan State
University in 1972. Upon completion of my formal education in 1972, I returned to
the South and became the first black PHD to teach at Mississippi State University
in Starksville, Mississippi. From 1976 to 1980, I served as Dean of Admissions at
Mary Holmes College in West Point, Mississippi. And, since 1980, I have served as
the full-time chairperson of the Mississippi NAACP Education Committee.

I have been primarily involved in fostering and maintaining equal educational op-
portunities in the delivery of services throughout the State of Mississippi public edu-
ccation system. My activities have brought me in direct contact with the citizens
who, for various reasons, feel that they have been deprived and denied educational
opportunities solely because of the race and sex. In that context, I have endeavored
to develop a working relationship with the Office for Civil Rights (OCR) of the U.S.
Depg:lrtment of Education and to assist OCR whenever possible to address these
problems. ’

During the past two years I have filed 149 individual complaints with OCR on
behalf of students, parents and other taxpayers against various Mississippi public
schools. To date, very few of these complaints have been resolved satisfactorily. 1
would characterize my experience with OCR as being very disappointing and dis-
couraging.

As [ understand, OCR is responsible for enforcing Title VI of the Civil Rights Act
of 1964 which prohibits discrimination on the basis of race, color and national origin
in federally funded programs and activities, Title IX of the Education Amendments
of 1972 which prohibits sex discrimination in federally funded programs and activi-
ties, and Section 504 of the Rehabilitation Act of 1973, which prohibits discrimina-
tion against handicapped persons in federally funded programs and activities. OCR
is responsible for processing and resolving complaints brought pursuant to these
laws and regulations and has the power to terminate or suspend federal funding of
programs and agencies that are not in compliance.

" The NAACP has received complaints on' top of complaints from pawefits, students,
and black educators year after year regarding the many racially digcriminatory
practices encountered daily by blacks from white school officials andpersonnel.
These complaints prompted our organization to conduct its own investigation to con-
firm much of what we were already aware prior to submitting the individual ¢om-
plaints against 149 school districts in Mississippi. As a result of continued violations
of the civil and constitutional rights of blacks and women, the Mississippi State
Office of the NAACP prepared and submitted the complaints to the U.S. Depart-
ment of Education, Office for Civil Rights in an effort to end the racial discriminato-
ry practices so abundantly demonstrated.

The complaints I have filed with OCR demonstrate a pattern of conduct, policies
and procedures designed to systematically deny black students and teachers their
rights inder the Constitution and federal civii rights laws. o

These include: : )

Discrimination against black teachers throughout the Mississippi school system
which includes employment, promotion, benefits, retention and assignment;

Misplacement of students, through' biased testing and other devices, into segre-
gated tracking systems designed to isolate black students;

Misuse of federal funds provided to Mississippi school districts; and

Violations of court orders designed to desegregate the public schools.

The patterns and practices used in the Mississippi public school districts are
broad, excessive, frequent, consistept, devastating and most damaging to black stu-
dent’s education and black schoo! personnel. Blacks are being denied equal protec-
tion, equal access, and equal educational opportunities. ‘

EMPLOYMENT

Blacks hasve suifered a sharp decline in employment since the public schools were
ordered to desegregate in 1970, which has serious racial implications and has im-
pacted upon hoth black school personnel and students alike. In the 1967-68 school
year, 12 percent of all teachers in Mississippi were black, but by the 1978-79 school
year it had dropped to 36.6 percent. Over this period the number of black teachers
increased by %51, but there was an increase of 5,001 white teachers.

The discrimination against blacks in employment in the Mississippi schools is
achieved through a number of methods and devices. Blacks are discriminated
against in employment and job classification and assignment. The pattern of em-
ploying personnel and assigning personnel to schools is done solely by race. Blacks
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are seldom employed as principals, assistant principals, coaches, assistant coaches,
counselors, English, math, science, speech, biology. chemistry, physics or music
teachers, choir directors, or school peychologists. Blacks are seldom employed as De-
partment heads, nor do they receive equal salaries and equal length in contracts as
their white counterparts. It is not unusual for a white instructor in vocational edu-
cation, for example, with less than a college degree, to earn more than blacks teach-
ing in the public schools with higher degrees and certifications. White principals,
coaches and other personnel often receive free housing, free utilities, supplemental
pay, longer contracts, better working conditions, fewer responsibilities and larger
salaries than blacks or women.
The US. Federal Courts have ordered the Mississippi Public Schools to desegre-
gate, employ, and maintain a certain percentage of black personnel at all levels and
positions, yet most of the school districts in ississippi are not in compliance and
are defying the court order. Of the 25,000 elementary and secondary teachers in
Mississippi, only 7,000 are black.
One way in which blacks are discriminated against in employment is that whites
are employed to fill vacancies once held by blacks who are no longer employed due
to terminations, resignations, demotions and retirement. This causes a major imbal-
ance of black personnel to white personnel. In Grenada County Municipal School
District, for example, a complaint was filed in 1980 alleging that the district was in
violation of an existing court order. It took two years for a Letter of Finding to be
issued by OCR, and even then it did not deal in a substantive way with our major
contention: that‘black teachers leaving their jobs were not being replaced with
blacks. The Letter of Finding did note a disproportionate number of blacks leaving
employmerit and being replaced with whites, but the only actjon required of the Dis-
trict was to report in 3 years—no specific goals or timetables were set.
Black students represent over 54 percent of the State’s public school enrollment,
while white teachers still maintain 75 percent of the classroom teaching positions.
There remains a ratio of 4 to 1 in guidance counselors, 5 to 1 employed as principals .
and assistant principals, over 12 to 1 in coaching and assistant coaching positions, .
band directors, choir directors, department heads, federal program coordinators and
vocational education principals. Such discrimination denies blacks professional and
non-professional positions in schools state-wide because of their race. All but seven
school districts have white superintendents. .
Black teachers have lost their regular teaching positions to white teachers, giving
white teachers job security and less exposure to black students, especially slow
learners who score fow on standardized tests. Black teachers are assigned to teach
in federally funded programs which offer little or no job security as funds for many
of these programs have already been, and continue to be, cut. In Newton County, for
example, they now have two black teachers left, one in Special Education and one
in Title I. When federal fund cut-backs occur, blacks are the first to lose their jobs.
The moving of black teachers from their regular teaching positions and employing
blacks in mostly federally funded programs is, by design, a racial tool used to iso-
late, discriminate and segregate in Mississippi public schools.
N The Mississippi public school districts employ Title I Coordinators, Special Educa-
tion Coordinators. and Directors of Federal Programs to administer, monitor, coordi-
nate, and evaluate programs that serve a 90 percent black clientele. Yet, 90 percent
of the department heads are white. We believe that this confirms that a pattern of
racial discrimination in employment and education against blacks in Mississippi is
broad and real.
Mississippi utilizes a tracking system, about which I will comment in moré depth
later in my testimony. Most often, black teachers are assigned to teach the remedial
or lower level classes that are almost exclusively black. while white teachers are
assigned to teach major subjects in the higher levels. ‘
|
l
|
|

Despite Title IX. prohibiting discrtmination based on sex, sexua)l discrimination is

stil] evident across the board in employment, treatment, promotions, demotions,

- fringe benefits, unequal advancement opportunities assignment, contract terms and

". % lengths, working conditions, work loan and career opportunities as well as in athlet-
ic programs and facilities, budget personnel, expenditures and curriculum.

2 Throughout our investigatians into employment and other discrimination in Mis-

sissippi public schools, we have found these and other patterns and practices of dis-

‘crimination against blacks in hiring, promotion, retention and benefits.

El{fC‘ U

Aruitoxt provided by Eic: -




i
)

—

87

DISCRIMINATION AGAINST STUDENTS

We have discovered, and filed complaints against many schools utilizing, a sophis-
ticated system of discrimination to isolate, segregate and deny equal educational op-
portunity to black students in the Mississippi public schools.

Nearly every school district in the state utilizes a three-level tracking system. The
districts utilize racially discriminatory standardized tests as criteria to group stu-
dents, and isolate black students in the lowest level, Level III. White students are
assigned to Level [ and II classes; black students are rarely assigned to level.I and
on%rma token number are assigned to Level II. } -

rough the use and misuse of standardized tests, raw test scores and placing stu-

' dents through the recommendation of white teachers, all of which are biased toward

blacks, districts have maintained segregated classes.

In the case of McComb School District, for example, the California' Achievement
test has been used to track and segregate students into classrooms that are 90 per-
cent black. The NAACP filed a complaint against this school district alleging viola-
tions i employment, hiring, and promotion, school testing used in a diacriminabory
manner to isolate and misplace black students, as;well as other discriminatory poli-
cies and practices. No on-ite investigation was conducted and OCR issued a finding
that these allegations were unfounded.

White teachers will recommend, refer, assign, flunk, and refuse to teach black
students in order to get them placed in lower levels and slow groups, thus freein
themselves of their constitutional obligation to provide equal education. White ad-
ministrators and teachers often refer black students to black teachers’ classes,
teachers who are also victims of racism and discrimination.

White administrators, teachers and staff use Titie I, Special Education and other
federally funded programs as a dumping group for blacks and poor children. White
teachers in Mississippi with deep-rooted racial prejudices refuse to teach blagk stu-
dents who have been labeled slow, retarded, or trouble-makers, or blacks who score
low on standardized achievemént tests. Many white teachers have not been trained
in interpersonal relations and find it difficult to instruct black students. So, these
students are assigned to the low levels of the tracking system.

This dproceu denies blacks equal access and equal educational opportunities. Test-
ing and isolating blacks in low groups causes destruction, in that they are labeled,
stigmatized and stagnated, thus causing them to have lower expectations of them-
selves. This, in itself, causes a lack of motivation, self-worth, drive and confidence.

- This also causes blacks to be less competitive and less productive and has the long

range impact of molding young people who are less likely to succeed in life.

In Starkville, for example, this three level tracking system is utilized. In Level I
and Level II, almost 100 percent of the students are white, Level I students are
tracked into college preparatory classes at the high school level. They receive in-
struction in algebra, chemistry and physics, for example, while the remedial levels
receive instruction in remedial math and other less comprehensive curriculums. As
a result, when black students graduate from high school—if they graduate—they
read at the 7th or 8th grade level at best. Statewide each year about 15,000 students
drop out of school. Of these, 73 percent are black.

There are even school districts in Mississippi that use three sets of grades, one for
each group or tracking level, as part of their criteria for student placement. The
grades given in the different levels are assigned different values so that a student
who is placed in level I receives an “A" grade of ‘more value than the student who
earns an “A” in Level Il or III.

There are other ways in which black students are discriminated against in the
Mississippi schools. Black students are forced to ride in mechanically unsafe, over-
crowded buses. White students are seldom subjected to such unsafe conditions.
Many of the school districts in Mississippi discriminate in the transportation of stu-
dents as there is over-lapping and rerouting of buses to maintain racial and sexual

. segregation of students. School districts are restricting buses that pick up students

in the same attendance zone where a mixture of black and white students reside, in
orde¥ to avoid integration. Yet, when“OCR investigates, they do not talk to the bus
drivers. For'example, in the complaints we filed against schools in Choctaw, Ok-
laona, Clarksdale and Coahoma Counties, we recommended specific bus drivers for
the investigators to speak with. OCR was, however, steered to talk only to certain
people by school principals.

White students are permitted to jump school zones, even across couiity lines out-
side their school districts, in order to attend classes in other schools and avoid inte-
gration, which causes a racial imbalance in many school districts as well as being a
violation of existing court orders.
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In ma‘ny Mississippi school districts, blacks are excluded from many of the school
clubs and organizations. Blacks do not receive financial Achievement Awards and
are not elected Kings and Queens—unless, of course, a white Kin%:nd Queen is se-
lected simultanecusly. Blacks are denied participation in school bands, choirs and
_other extra curricular activities. Black students are excluded from holding office in
student government due to the criteria used and are seldom chosen Valedictorian or
Salutatorian due to selection criteria based on the tracking and grading system I
have already discussed.

Black students are also being discriminated against because the schools misuse
funds for Special Education and Title I. Although funds are provided to the State
Department of Education by the U.S. Department of Education and other federal
agencies to provide special personnel, supplies, ﬁuipment and space for disadvan-
taged and handicapped students, funds earmarked for many Mississippi school dis-
tricts are being used as general assistance, to meet the needs of students in other
than Special cation, Title 1 and other such federally funded programs. Funds
granted ecpecially to meet the needs of those students are shifted to other arcas
throughout the school district where everyone except the students identified to re-
ceive such services and benefits, participate. Black students in Mississippi make up
more than 90 percent of the eligible recipients of such services. However, they are
beini grossly neglected in services, supplies, benefits and treatment. For example, in
Oktibbeha é’ounty, Special Education funds are not being utilized to purchase spe-
cial texts and hire specialized personnel. Instead, they hire personnel that never
work in that area at all. In some cases Title I funds are being used fo supplant dis-
trict_funds. The funds are used, for example, to pay a bookkeeper who keeps the
book3 on the entire district’s funds, rather than supplementing the salary of that
person for Title I fund administration. ,

In addition, boys and girls are sti]l segregated in classroom seating assignments,
assemblies, athletic trir‘s and other areas where blacks and whites are grouped to-
gether, thus assuring that white girls, especially at the junior high and high school
level, are not seated next to any black boys. This occurs, for example, at a school in
Louisville, among others. Black male teachers are seldom employed to teach at
junior and senior high school levels, especially where sex may be discussed in
Cclasses and where female students are assigned to participate.

Black students are the victims of malpractice by school officials and..educators.
The majority are not proficient in reading, writing, spelling and mathematics. The%y
suffer these academic skill deficiencies because they are not taught, counseled,
cared for nor encouraged to further their education. :

ENFORCEMENT BY OCR

You might wonder how it is that the school districts have been able to avoid en-
forcement by OCR when such flagrant violations continué. In many cases,
simply refuses to investigate. Mr. William H. Thomas, Director of the Atlanta Re-
gional OCR, has refused to investigate 123 complaints filed against Mississippi
public schools, although they were submitted nearly a year ago. A year later, black
people are still being grossly discriminated against and no attempt at correcting this
situation has been made.

The problems have compounded and multiplied, yet OCR has offered no help nor
attempted in any way to free blacks of the unfair and unjust treatment th%y contin-
u}t‘e to regeive due to racial discrirgination and segregation practices use against
them. :

These practices, along with adequate documentation of their existence, have been
brought to the attention of OCR by myself in the form of 149 individual complaints.
Of the total number, only 26 have received any attention from OCR, five were dis-
missed based on a determination of no finding and 21 were alleged to have been
resolved though no substantial changes have taken place within the school system.
This leaves 123 complaints that have yet to be investigated or examined. The major-
ity of these uninvestigated complaints have been on file with OCR for almost a year
and all have been filed for more than 120 days.

In numerous instances the 120 day time limit under the Adams Order is not com-
plied with by OCR. For example, in the complaints we filed against Lee County, Ab-
erdeen Municipal, Amory, Union County, Meridian Municipal and Lauderdale
Qou:;y School Districts, it took 6 months to a year for Leiter of Finding to be
issued.

Even where OCR undertakes action in response to our complaint, the process they
use in investigating, or not investigating, nearl insures that no, or only minor, vio-
laticns will be cited. For example, there is often a lengthy delay between OCR'’s
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notice to schools of the complaint and any investigation that might take place, al-

lowing, in some cases, 6 months for a schiool to “cover-up” their violations. In the

Stackville Municipal School District and Noxubee School District, for example, the

students were segregated into special education classes. By the time OCR came for

an on-site investigation, however, the students had been mainstreamed and white
students shifted into remedial level classes. After the investigation, they went back -
to their practice of isolation.

Schools are allowed to avoid béing found in non-complidnce if they maintain that
they do not keep the required records. Now that that word has gotten around,
schools routinely tell OCR officials that the records have not been kept, OCR does
not push them aggressively, and no finding of non-compliance is issued. They are

“told to keep the required records in the, future. I know that this has occurred in the
. Choctaw County schools, Union County schools, Lee County schools, and the Oka-
lona Municipal School District.

In other instances, because of inadequate auditing by OCR, misuse of federal
fuhds, as I described earlier, goes undetected.

OCR does not spend sufficient time doing on-site investigations. Often they will
visit a district for only two days or less, so they don't have the time to investigate
every school in the district, nor do they talk to all the people who might have
knowledge of the violations. This occurred in the Choctaw County, Leake Count
and Jackson Municipal School Districts. They allow themselves to be steered to tal
to only the people recommended by the principal, rather than those recommended
to them as having specific knowledge of the violations alleged in the complaint. I
mentianed earlier those instances where buses are being rerouted but OCR did not
even speak to the bus drivers.

In many cases on-site investigations never take place. OGR asks the school district ,
to provide certain information, and it may not even be alcurate, but,OCR bases its
findings on that information. I Know of one case, for example, in Oktibbeah, where
the informatjon provided to OCR was inaccurate. It took 2! years of repeated
requests to get OCR into that school district. s

In other cases, OCR will negotiate with the school district before even conducting
an investigation, which alloys the school district to avoid having to take all the re-
guired actions necessary to correct the many violations which exist in the school

istrict. This negotiation process was utilized in cases involving Choctaw County,
Union County, Houston Municipal, Ckaleha County, Cohoma County and Clarks-
dale Municipal School Districts. In these cases OCR came out with a Letter of Find-
ing with no, or only minor, violations.

OCR no longer investigates complaints involving employment or student disci-
pline. EEOC is now responsible for employment discrimination, but the time limits
imposed on their complaints—180 days—makes it difficult to file a successful com-
plaint. Many times when we file a complaint against a.school district, the violations
in the area of employment discrimination have taken place over a longer time
period than the 180 day time limit for EEOC action. EEOC wants names of people
with problems, while we complain often about patterns and practices of employment
discrimination affecting an entire school district. People are fearful of having their
names used in an individual complaint, but will allow themselves to become in-
volved in a broader discrimination complaint filed by the NAACP where they feel
more protected. ' s N

Through these investigative, non-ipvestigative, negotiation techniques, conflict of
interest, and the lack of commitment by OCR to utilize the powers available to
them to suspend federal funds, serious violations of the federal guarantees against
discrimination are allowed to continue. °* .

The NAACP does not have investigation and enforcement responsibilities. The
function of the Office for Civil Rights is to do its own investigation of complaints.
Yet, OCR has sent us pages and pages of qQestions about some of our complaints
that amount to asking us to do the investigation for them.

QOCR has failed to %ollow through with the requests of the NAACP regarding the
complaints against the Mississippi public school districts, although several major ef-
forts were made by officials of the Mississippi State Conference of the NAACP to
Mr. William H. Thomas, Director of the Ofﬁce for Civil Rights in Atlanta, through
written and telephone communications. .

The NAACP discovered the type of discriminatory acts and practices used by the
majority of the public school district officials against blacks to be a serious and con-
sistent class pattern prior to filing with OCR to investigate and seek relief. It is the
responsibility of the NAACP to see that the many complaints we receive are devel-
oped and forwarded to the Atlanta Regional Offjce of OCR for investigation and re-
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sponse. It is the responsibility of OCR to investigate complaints in a timely and ef-
fective manner, as the Congress has funded OCR to do. .

¢ The Mississippi public school system is almost as segregated today as it was 20
years ago when James Meredith became the first black student at the University of
Mississippi. The only change in racial discrimination is that the whites have
learned to discriminate through more sophisticated maneuvers. as are identified
throughout this testimony. This Congress must strengthen and order a more vig-
orous enforcement effort of the civil and constitutional rights of blacks, minoritics
and women.

The situation in Mississippi is so grave, and the inaction by OCR so serious, that I
have sent a special appsal to President Reagan asking his intervention to ensure
that discrimination in our schools is not allowed to continue to be ignored by OCR.

I recognize that the allegations I have made here today and in the complaints I
have described are seridus ones, but let me assure you that we have full documenta-
tion to suppert them and to warrant investigation by OCR. The Office of Civil
Rights is simply not fulfilling its responsibilities. Perhaps you can ascertain why.

Mr. Epwarps. Dr. Kinsey, Mr. Reynolds, the Assistant-Attorney
General for Civil Rights at the Department of Justice, announced
the other day that it would now be the policy of the department to
join with school ‘districts seeking to overturn desegregation orders
that include busing®

From-your experience in Mississippi,kan you tell us what kind of
an effect that would have if the Justice Department joined with the
school districts and asked the courts to discontinue whatever
busing programs there are for desegregation?

_ Mr. Kinsey. Yes. In response to that, it would have "a serioQis
impact. In fact, it would turn back the clock and go back to nonin-
tegrated school settings. For-an example, most of the State of Mis-
sissippi is rural. Therefore, in order to integrate students, you must
bus betause you have two communities, a black and a white com-
munity.

The other problem with that, as we see it, it would violate the
court order of 1970, which says that we must end segregation of
students in the schools. We are very much concerned of schools
coming from underneath the court order, and I think that busing
and doing what the Assistant Attorney General has suggested will
certainly have an impact off the court orfler. -

I would like to just comment for a minute, if I may. We presently
have problems with the school systems using two sets of buses, one
to bus black kids, where you have a black driver, and one where
you have a white driver who will ‘bus white students, and yet they
live in the same neighborhood. Many times they ,will reroute a
black bus driver 1o bypass, yhite students.in order for the white
driver to pick them up. But therreal impact we think would be a
tragedy and certainly should gt happen. !

Mr. Epwarps. Well, Mr. Reynolds’ response to that would be
that there are other ways to desegregate thg Nation’s schools:

using magnet schools, using other voluntary ods. What is your
response to b;at?
Mr. Kinsev: My response would be that you already have white

students jumping school districts and county lines to avoid integra-
tion. So I think that his suggestion would fall right back in my pre-
vious statement that you would not have integrated schools if
people had to volunteer their efforts to do what he is saying.

¢
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I don’t thi ill work, and we certainly would be opposed to
such action if t pdrtment of Justice would enjoin in such ef-

Mt EDWAm;ls Thank you.

Ms. Kohn,, n your testimony you referred to the University of
Richmond v.-Bell case. Is that the case that the Civil Rights Com-
mission was ypset about and chastised the Education Department
for not appealin

Ms. Kéun. Yes, that is the case.

Mr. Epwarps. Well, why is it s0 im 'Portant for an appeal to be
taken here? What is this case all about'

Ms. KouN. The case involved 'a univei..uy, the Umverslty of -
Richmond, which went to court to prevent the investigation of an T,
mtercollegnate athletic comphaint in its intercollegiate athletic pro-
gram, to prevent the Department of Education from invegtigating
the complaint. -

The school claimed—and the court agreed with the school—that
the intercollegiate athletic program did not receive earmarked Fed-
eral funding for its mtercolleglate athletic program. Therefore,
title IX did not apply to the pr

The Government argued in the court that title IX did apply to
the program and they should be permitted to investigate. When the

&decision came down, it was a very restrictive decision in the sense
of saying tht there could be no investigations whenever the de- «
partment-could not show”in advance of an investigation that the
particular activity received directly earmarked funds for that activ-
ity from the Federal Government.

The case was not appealed, yet the Government had tgken a very
different position before thé decision was issued. There are many
reason why the failure to appeal is so significant. g

First of all, the order was very, very broadYand it is effectively
going to prevent the Office of ucation from doing virtually any-
thing in the-8astern district of Virginia.

Second, other courts have gone the other way. The third circuit }
has recently had two decisions which go in exactly the opposite di-
rection and reached the opposite result.

The Department of Education chose to ignore those things, and
the Assistant Attorney General for Civil %ghts Mr. Reynolds, has

-

said that he likes the Richmond decision petter than he likes other
court decisions, and that is one of the m n reasons why they de-
termined not to appeal this case.

‘The ‘Government is abandoning its reSponslblhtles here and is
permitting, without pursuing an appeal, which they have every
right to pursue and varied legal grounds on which to pursue it, its
investigatory and enforcement powers to be cut substantially.

I think it is extremely important to realize that the Assistant
Secretary for Education, Mr. Singleton, advised the Secretary, Mr.
Bell, to take the appeal in this case.

1 have attached to my testimony a memorandum that he submit-
ted to the Secretary well in advance of the timeframe on this par-
‘ticular matter, stating all of the terrible thin ‘gs that would happen
if the case was not overturned. That for itself to me is the proof of
- the pudding that Secretary Bell has no commitment to civil rights

. enfcrcement \

-
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Mr. Epwarps. Thank you very much. .

Ms. Mattox, you discussed the establishment by the Education
Department of these whole categories for different Section 504
cases. Does this mean that complaints in the hold categories are
not being processed at all?

Ms. Martrox. I get some reports from the regents that say yes,
they are not being processed at all. The directions from the Assist-
ant, then the Deputy Assistant Secretary for Civil Rignts, said that
this shouldn’t impede the processing of complaints, but in fact it
has because regents simply don’t know what to do with these com-
plaints once they get them.

Mr. Epwarps, Is the law pretty clear on what they are supposed
to do with them?

Ms. MaiTox. The law i= clear but the practice is not.

Mr. Epwarps. Well, I will have some more questions in a
moment, but first, Mr. Boyd.

Mr. Boyp. Thank you, Mr. Chairman.

Ms. Kohn, you mentioned the third circuit decision in opposition
to the Richmond decision. What is the date on that decision?

Ms. KoHN. There are two decisions. There is the Grove City Col-
lege v. Bell decision, which was issued on, I believe it is, August 12,
1982, practically a month before the date on which the notice of
appeal had to be filed in the Richmond case.

There is a second decision which came down on the very same
day that the time ran out for, the notice of appeal, and that is Sep-
tember 7. The decision there is Haffer v. Temple University.

I might note that, of course, filing a notice of appeal preserves
the department’s right to pursue that appeal and would not
commit them to say what their position is going to be in the
appeal; merely to say that they are preserving their right to
appeal, they do not have to file their appellate briefs on that day,
but just reserve their right to pursue the appeal. ‘

Mr. Boyp. Duesn’t the Grove City decision come to the conclusion
that the program as used in title IX must be defined as the entire
institution of Grove City College? ‘

Ms. KoHn. It does. The Grove City case says that, and the court
in Richmond said that the same kind of funds that were at stake in
the Grove City case didn't constitute funds——

Mr. Boyp. How many funds were involved in the University of
Richmond case? -

Ms. Koxun. How many? L

Mr. Boyp. How much?

Ms. Koun. Hundreds of thousands of dollars.

Mr. Boyp. I think the issue was $1,900 in library funds, wasn’t
it? -
Ms. Koun. No. The record in the Richmond/case shows, and it is
stipulated in that record by both parties, that there were numbers
of students, hundreds of students that received guaranteed student
loans and that received basic educational opportunity grants. -

Mr. Boyp. Well, I am saying that OCR’s determination of author-
ity rested, according to the court in Richmond, on the university's
receipt of a $1,900 library resource grant.
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Ms. KolN. One of the problems with the Richmond decision is
_that there are factually incorrect conclusions reached by the court
that are inconsistent with the stipulations of the parties.

Mr. Boyp. Is there a case in the fourth circuit which is contrary
to the Richmond decision?

Ms. KoHN. Yes, there is.

Mr. Boyp. When was that decided?

Ms. Koun. It was decided in the district court in 1974 and con-
firmed by the court of appeals of the fourth circuit in 1975. The
name of the case is Bob Jones University v. Johnson. -

F’MEVBPYD' Are you familiar with Board of Public Education v.
tnch? }

Ms. KosN. Yes. That is a fifth circuit decision that I believe was
1974. It might have bzen as late as 1976.

Mr. Boyp. Permit me, please, to read from that decision. It says:

Schools and programs are not condemned en masse or in gross with the good and
the bad condemned together, but the termination power reaches only those pro-
grams which would utilize Federal money for unconstitutional ends. Under this pro-
cedure, each program receives its own day in court.

Now, isn’t it correct that the U.S. Supreme Court last May, on
May 17, cited that case with approval insofar as it determined
what “specific’’ meant?

Ms. Konn. Could you repeat the last part of what you said?

Mr. Boyp. Isn'’t it a fact that the U.S. Supreme Court in part 4 of
its opinion last May 17, 1982, North Haven Boara of Education v.
Bell cited that case with approval? '

Ms. KonN. Yes, they did cite that case with approval. But let me
point out that in the -Haffer decision, which has really the same
kind of facts, we have a university in which students receive basic
educational opportunity grants and guaranteed student loans, in-
cluding student athletes.

We have students who work in the athletic program in both in-
stitutions—this is on the record in both courts—80 percent of
‘whose salaries are paid with Federal funds. We have those students
in the athletic program, and the athletic program specifically,
making special use of buildings that have been constructed with
Federal loans, grants and interest subsidies.

We are not merely talking about a $1,900 library grant. We are
also talking about the investigatory power of the department as to
whether they can go in and explore to see whether there is discrim-
ination. We have not reached in either of those cases the issue of
fund termination.

« Mr. Boyp. Are you familiar with, of course, your comments as
quoted by the Post in the Richmond case, in which you called the
judge’s decision a disgrace? Is that an accurate quote?

Ms. KouN. T believe I said that it was a disgrace that the Depart-
ment of Education had not appealed the decision. That was what I
was referring to. :

—--—-Mr: Boxp:-Are you-similarly critical of the first circuit’s decision
in Rice v. Harvard University?

Ms. Koun. Yes. I don’t tﬁink that that decision is a wisc one,
either, and I would point out that the decisions in the northern dis-
trict of Texas and in Michigan, that the Richmond case relied
upon, are on appeal to those circuits.

Q
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Mr. Boyp. So your criticism is essentially one of law rather than
policy, is that correct?

Ms. Konn. I am criticizing those decisions as being legally flawed

and bad legal decisions, but I am criticizing——

Mr. Boyp. But the first circuit would disagree with your conclu-
sion, would it not?

Ms. KoHN. The fourth circuit?

Mr. Boyp. The first.

Ms. KouN. The first. Yes, but I am criticizing the department for .

failing to take an appeal when there are numerous legal grounds
on which that appeal could and should have been taken. We are
not asking them to take some outlandish, far out position in order
to pursue their civil rights authority.

Mr. Boyp. But if they were to respond, Ms. Kohn, that their po-.

litical and philosophical view is consistent with court holdings on
the other side of the issue, then they would be within their legal
rights, would they not? -

Ms. KonN. They are within their rights except that what that
does is it takes us back to what Mr. Rauh was saying this morning,
that indeed the philosophical bent of the officials and the adminis-
tration is such that they are not going to enforce these laws, that
they are not taking every step they can to see that the laws are
developed in a way——

Mr. Bovp. They are enforcing existing case law, Ms. Kohn, with
which you may happen to disagree. ‘

Ms. Koun. They are choosing to allow a decision to remain at
the district court level which could have been -appealed. 1 agree
that they have the responsibility to follow court orders. I am not
suggesting that they defy court orders.

But they have—for example, in the last administration on-the
question of whether title IX covered employment, several courts of
appeals held initially that title IX did not cover employment. The
administration consistently pursued its argument that title IX cov-
ered employment and indeed were vindicated by the Supreme
Court in the North Haven decision when it said that title IX was
intended to cover employment.

I think that an agency which is given responsibility to enforce
civil rights laws should maintain their authority and take those
legal steps which are available to them, like an appeal, to protect
their enforcement. powers and to enforce the law to the fullest
extent possible. ;

Mr. Boyp. So you are criticizing Secretary Bell for altering the
policy of the government by withdrawing coverage for employment
under title IX. Is that correct?

Ms. Koun. Oh, yes, I do criticize him for trying to do that. He
was unsuccessful in doing that, but that is what he wanted to do.

Mr. Boyp. Didn't he take that action in response to four circuit
court of appeals decis‘ons? Isn’t it a fact the Carter administration
withdrew support for the same reasons?

Ms. KonN. No, the Carter administration did not withdraw sup-

port. Indeed, it was very clearly this administration that made the

decision to withdraw that policy. The decision was so outrageous
that the Justice Department, which has been criticized on a
number of issues, was not ready to permit the Secretary to with-
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draw those regulations while the matter was pending before the
Supreme Court. ' .

Mr. Boyp. Are xgn familiar with a June 5, 1979, memorandum
from Cindy Brown to regional directors which says, and I quote,
“Several courts have held that title IX does not give HEW authori-
ty to regulate the employment practices of recipients of Federal as-
sistance, although the issue is still being litigated in appellate
courts.” She calls further on in that memorandum for a cessation
of activity consistent with those court decisions.

Are ly:{ou familiar with that memorandum?

Ms. Konn. Yes, I am, and I think what is significant about that
is that there the Department was in those jurisdictions prohibited
from pursuing their employment complaints. They ceased, as they
were ordered to by the court. :

But in other cases where the law had not been decided, they con-
tinued to pursue their claim that title IX was supposed to cover
employment. They pursued that through and kept those cases
being appealed and were ultimately successful in convincing the
second circuit, and in a partial victory in the fifth circuit, in con-
vincing two other courts that employment was covered.

They do have to abide by a court ruling when there is a court
ruling, but they attempted in each of those cases to take it all the
way up, and in the four circuits that preceded the second circuit
decision, the Supreme Court refused to take cert.

Mr. Boyp. So you would agree, then, that there is law on both
sides of the issue? Is that correct?

Ms. Koun. Thera is no longer law on both sides of the issue on
the matter of employment. There was for a period of time a split in
the circuits. At the present time it is clear that employment is cov-
ered by title IX.

As to the question of whether direct receipt of funding is neces-
sary, there is law on both sides, there are decisions that reach dif-
ferent conclusions; yes, I agree with that.

Mr. Boyp. Thank you.

K_I would like one more question, if I may, Mr. Chairman, to Dr.
insey.

You criticized Secretary Bell for his. enforcement of the civil
rights laws. What is the ultimate sanction available to OCR?

r. g(INSEY. Would you repeat your question? I didr’t under-
stand it.

Mr. Boyp. What is the ultimate sanction available to OCR?

Mr. Kinsey. I would think that the OCR should be——

Mr. Boyp. Isn't it the termination of funds? Isn’t that the ulti-
mate sanction?

Mr. Kinsey. Are you asking me should the funds be tal’en away
from OCR?

Mr. Boyp. No. I am asking you if that is the ultimate sanction
which OCR has. :

. Mr. Kinsey. No, I think you should strengthen OCR, give them
the necessary funds, and also the legal clout to do its job.

Mr. Boyp. Is the present ultimate sanction the termination of
funds, Dr. Kinsey?

Mr. Kinsey. No. We are not asking to terminate their funds, if
that is what you——

Q .« 99,
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Mr. Boyp. I am asking—well, hasn’t Secretary Bell employed the

sanction of termination of funds in Mississippi?,

Mr
edge.

Mr. Boyp. How about last year in Perry County, Miss.?

Mr. Kinsgy. Last year?

Mr. Boyp. Yes.

Mr. Kinsey. In what case?

Mr. Boyp. Perry County, Miss. A

Mr. Kinsgy. In Perry County. OK. I believe that was resolved.

Mr. Boyp. Do you know when the last time that any Secretary of
Education or HEW, its predecessor Department, terminated funds?

Mr. Kinsey. Yes. When President Carter was in office, in the
county in which I reside, Oktibbeha County, funds were terminated
because—— v

Mr. Bovp. I believe that is incorrect, Dr. Kinsey. I believe the
last time funds were terminated was in 1972 when Richard Nixon
was President.

Mr. Kinsey. I beg your pardon. In 1980 or 1981 in Oktibbeha
&unty funds were terminated by the Secretary, in Oktibbeha

unty.

Mr. Boyp. Well, then I think the minority would appreciate it if
you would provide evidence of that termination for the record.

Mr. Kinsky. I certainly will.

[The information follows:]

DepaARTMENT OF HEALTH, EDUCATION, AND WELFARE,
c Washington, D.C.

Mr. 11D E. EasTERWOOD, :
Superintendent, Oktibbeha County School District,
Starkville, Miss. . )

Dear SUPERINTENDENT EASTERWOOD: I regret that I must inform you that the Ok-
tibbeha County School District, Starkville, Mississippi, is not eligible for a grant
under the Emergency School Aid Act (ESAA).! :

I am providing the reasons for the determination, citations to pertinent legal re-
quirements, and information on how a district may change its status and become
eligible for ESAA funds.

We have reviewed your district’s application for an ESAA grant and other data,
including Forms OS/CR 532-1 and 532-2. We also have reviewed all information
which the Office for Civil Rights (OCR) obtained during the on-site review conducted
on September 10 through 14, 1979 and subsequent phone conversations with your
staff on January 8 and 10, 1980.

On the basis of this review, we find that the district does not meet the ESAA eli-
gibility requirements because discriplinary sanctions are imposed on students in a
manner which discriminates against minority group children on the basis of race,
fulltime classroom teachers are assigned to schools in such a manner as to identify
certain schools as intended for students of a particular race, and employee fringe
benefits are allotted in a manner which discriminates against minority group staff.

The review indicated that the district does not have a uniformly administered and
objective disciplinary policy.

1 The version of ESAA previously in effect (Title VII of Pub. L. 92-318, as amended, 20 U.S.C.
section 1601 ef seq.) was repealed effective September 30, 1979, and an amended ESAA was en-
acted as Title VI of the Elementary and Secondary Act of 1965 (20 U.S C. section 3191 et seq.).
Both the repeal and the enactment were part of the Educativn Amendments of 1978 (Pub. L. 95~
561). Promed regulniuns implementing the new ESAA statute were published on June 29, 1979
(44 Fed. . 38364). When these regulations are republished in fina] form, they will govern de-
terminations of eligibility under the statute. Until this time, except where the new statute dif-
fers from the old statute. the Department will apply the program regulations contained in 45

C.F.R. Part 185.
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An analysis of the 1978-79 and 1979-80 disciplinary records in the district indicat-
od that the administration of discriplinary sanctions at Maben Elementary School
;nd Maben High School has the effect of discriminating against minority group chil-

ren.

At Maben Elementary, which has a 57% minorifxnatudent body, all five students
suspended for less than ten days were minorities. analysis of the school’'s disci-

line records shows that minorities and nonminorities were not given similar pun-
ishment for similar offenses. For example, three black students and one white stu-
dent with similar disciplinary records were referred for punishment for fighting.
While the three black students were given three to five licks, the white student was
merelmamed.

At Maben High School, which has a 60 percent minority student body, 37 out of
43 (86 percent) students suspended for less than ten days were minorities. Further-
more, all four students suspended for more than ten days were minorities. An anal-
ysis of the school’'s discipline records shows the following instances where blacks
and whiteés with similar disciplinary records were not given similar punishment for
similar offenses: .

1. For eating in class, five black students were given ohe to five licks while one
white student was merely talked to.

2. For throwing objects, three black students were given three licks while one

" white student was talked to.

3. For name calling, one black student was given three licks while two white stu-
dents were warned. "

4. For a variety of similar offenses, one black student was talked to once, given
three licks four times, and suspended three times while a white student was talked
to seven times and given three licks two times. :

Furthermore, although all of the school’s 43 students who refused corporal pun-
ishment were suspended, 37 of these students were minorities. Thus, the district’s
policy of suspending students for refusing corporal punishment has the effect of dis-
criminating against minority students because minority students are disproportion-
ately given corporal punishment.

upon these_ findings, I conclude that your district’s disciplinary practices
are in violation of section c) of the statute, as interpreted by section 185.43(dX4)
which provides that: )

“No educational agency shall be eleigible for assistance under the Act if, after
June 23, 1972, it has had or maintained in effect any practice, policy, or procedure
which results or has resulted in discrimination t:gainst children on the basis of race,
color, or national origin, including but not limited to: :

[ LJ [ [ [ [ [

*(4) Imposing disciplinary sanctions, including expulsion, suspensiou, or corporal
or other punishment, in a manner which discriminates against minority group chil-
dren on tgle basis of race, color, or national origin.”

According to teacher assignment data obtained by phone from Ms. Odessa Wal-
drep of your staff on January 10, 1980, three schools in your district have both mi-
nority student enrollments and minority teacher assignments which vary substan-
tially from the racial composition of the total district. We found that your district
has a student enrollment which is 76 percent minority with a 58 percent minorit
elementary teaching staff and a 58 perceat minority high school teaching staff. We
noted that the following schools had minority student enrollments and teacher as-
signments which would identify them as intended for students of a particular race:

Sohoo Grades . w':"""‘:"" P«e'n! minority
Nexander ... " K-6 100 85
NEIGE! , 1-12 100 7
Moor 1-12 100 9l
Sturgis K-12 u 3
SUMES e 1-12 M 18

According to section 185.43(bX2) of the ESAA regulations:
“(2) No educationat agency shall be eligible for assistance under the Act if, after
June 23, 1972, it has had or maintained in effect any practice, policy, or procedure
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which results in discrimination on the basis of race, color, or national origin in the

recruiting, hiring, promotion, payment, demotion, dismissal, or assignment of any of -

its employees (or other personnel for which such agency has any administrative re-
sponsibility), including the assignment of full-time classroom teachers to the schools
of suchagency in such a manner as to identify any of such schools as intended for
students of a particular race, color, or national origin.”

upon the above findings, I conclude that your district assigns teathers on
the basis of race in violation of section 606(c) of the statute, as interpreted by
section 185.43(bX2) of the regulations.

Also, the district has discriminated against minority group staff in its allocation
of fringe benefits. For the 1979-80 school year, the prinicipal and one coach at
Maben High School and one coach at Sturgis receive free housing and utilities. All
three are nonminority. None of the minority staff in the district received such
fringe benefits.

According to district officials, these housin facilities were built prior to desegre-
gation, at the former white schools. However,gbecause of the district’s faculty assign-
ment practices, these facilities still are only available to white faculty.

Maben High School, which has 60 percent minority studer.ts andy 24 percent mi-
nority faculty, has a white principal and all of the ccaches ae white. Sturgis, which
has 34 percent minority students and 27 percent minority (aculty, also has a white
principal, and all of the coaches are white. However, the black schools prior to de-
segregation, Alexander and Moor, still have 100 percent mingity students and have
a disproportionate number of minority- teachers as indicatzoan the above chart. In
addition, the principals and coaches at the two schools are black.

Because principals and coaches are still assigned to schools based on the tradition-
al racial identity of that school, black principals and coaches do not have the oppor-
tunity to receive the free housing and utilities available onl)? at the traditionally
white schools. This disparity of treatment violates section 606(c) of the statute, as
interpreted by section 185.43(bX2) which is cited in full above.

Your district may become eligible for an ESAA grant in one of two ways. It may
request an opportunity to show cause why the ineligibility determination should be
revoked and its application considered for funding; or the district may correct the
violations and apply for a waiver of ineligibility. A request for a show cause hearing
may be directed to: Dr. Shirley McCune, Associate Commissioner, Equal Educational
Opportunity Programs, U.S. Office of Education, Room 2001, FOB#6, 400 Maryland
Avenue S.W., Washington, D.C. 20202. .

The request must be received, not merely sent, within 14 days of the date of this
letter. If your district requests the show cause opportunity, an informal conference
with representatives of the district will be held within seven days of fhe receipt of
the request. The purpose of a show cause hearing is to give a district ap opportunity
to demonstrate that the facts supporting our determination are inaccurate or to pro-
vide additional information which may alter that determination. The conference is
not a forum for working out the terms of a waiver application.

If a district chooses to take action to correct the violations cited, it may apply for
a waiver of ineligibility, pursuant to section 606(c) of the Act (20 U.S.C. 3196(c)) and
section 185.44 of the ESAA regulations.

An application for a waiver must include information and assurances which show,
that any activity resulting in ineligibility has “‘ceased to exist” and will not reoccur
?gtse24tl> e submission of the waiver application 20 US.C. 3196(cX1); 45 CFR

.44(b)).

An application for waiver of ineligibility for raciall disproportionate disciplinary
policies must contain the materials required by 45 CFR 185.44(f):

“f) Discrimination against children: In the case of ineligibility under section.
185.43(d), an application for waiver shall contain evidence that the practice, policy,
or procedure prohibited by section 185.43(d) has ceased to exist or occur and that the
effects of such practice, policy, or procedure have been remedied or eliminated.”

An application for a waiver of ineligibility for discriminatory assignment of teach-
ers must contain the materials required by 45 CFR 185.44(dX3):

*(3) In the case of ineligibility resulting from discriminatory assignment of teach-
ers as prohibited by section 185.43(bX2), such applications for waiver shall contain
evidence that such agency has assigned its full-time classroom teachers to its schools
so that no school is identified as intended for students of a particular race, color, or
rational jorigin. Such non-discriminatory assignments shall, in the case of a local
educationd] agency implementing a plan described in section 185.11(a), conform to
the requirements of such plan with respect to the assignment of faculty. In the case
of local educational agencies not implementing such a plan, or implementing such a
plan which contains no provision as to assignment of faculty, such assignments
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shall be made #6 that the proportion of minority group full-time classroom teachers
at each school is between 75 per centum and 125 per centum of the proportion of
such minority group teachers which exists on the faculty as a whole.”

An application for a waiver of ineligibility for discriminatory allocation .of fringe
benefits must contain the materials required by 45 C.F.R. 185.44(dX4):

‘“(4) In the case of ineligibility resulting from other discriminatory practices, poli-
cies, or procedures prohibited by section 185.43(bX2), an application for waiver shall

contain:
L 4 L] L] L] L L] . L 4
“(ii) A statement of steps taken by such agency to prevent such discrimination in
the future.” .

i The waiver applications are reviewed by the Office of Civil Rights, Department of
Health, Education, and Welfare, and decisions as to whether a waiver should be
granted are made by the Secretary of the Department. The waiver application
should be directed to: Roma J. Stewart, Director, Office for Civil Rights, Department
%fcﬂgalzth, Education, and Welfare, 330 Independence Avenue, S.W., Washington,

.C. 20201.

If your district intends to apply for a waiver, the request must be received ‘w'thin
21 days of the date of this letter or, if your district has a show cause hearing,"Within
21 days of the date of the letter notifying you of the results of the hearing. In either
case, all requests for a waiver must be received by May 16, 1980. In addition, all

v supplementary information in support of a waiver request must be received by June
13, 1980. In the absence of your fequest for a waiver, we will not feel constrained to
reserve funds for an application which is nppmvable in other respects.

This letter relates solely to your district's eligibility for ESAA assistance. The es- ~
tablishment of eligibility does not, by inself, ensure that an application will be
funded. An applicant also must satisfy other requirements applicable to the ESAA
program and its application must compete successfully with those of other school .

A districts. o
Sincerely yours,
TraoMmas K. MINTER,
Deputy Commissioner for Elementary & Secondary Education.

Mr. Boyp. Thank you, Dr. Kinsey.
- Thank you, Mr. Chairman.
" Mr. Epwarbs. Ms. Davis.

Ms. Davis. Thank you, Mr. Chairman.

I have one question which I will direct to all the panel, but it
was a point raised in the testimony of Ms. Maddox as to the inabil-
Lt of the Office of Civil Rights to comply with the Adems timeta-

e.

You have indicated that that condition is further exacerbated by
the referral of complaints to the headquarters office. Can you ex-
plain that, please?

Ms. Marrox. Well I think part of it is—you have a number of
situations. There is a whole series of memos that I attached here
about the whole early warning system that the Office for Civil
Rights is using in the regions, that the early warning system
allows steps in the works so that regional investigators were
warned, their supervisors, and above them the office in Washing-
ton, about Earticularly controversial issues that might come up.

One of the reasons why I said that was in getting prepared for
the 504 rewrite we were contacting some people in Vermont and
some of the other areas, and a field investigator for the Office of-
Civil Rights in Boston told me that they were constantly writing—
they had written a number of letters finding noncompliance and
had forwarded those letters to Washington for approval. '

That person in Boston told me that norﬁ of those letters had yet
been received back from the Office for Civil Rights in Washington,
so there appears to be—and again the problem, I will admit, is
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with statistics, how many—there appears to be a problem once
those letters go to Washington for final approval.

Ms. Davis. Ms. Kohn, I have one question for you. .

You have indicated in your testimony that the review of Letters
of Finding suggest that investigators are applying the wrong legal
standard to cases under review. I wonder if you might explain that
a'bit further and why that is significant in the resolution of those
complaints. ;

Ms. KonN. If the wrong legal standard is applied to the facts—
and in the one example I gave, the standard was that there needed

to be proof of intent to discriminate, which is not required under .

title IX or in most of these other cases. )

If you must prove intent and don’t have proof of intent, then you
would not find discrimination, you would not find a, violation. The
proper standard is that you merely have to show that the effect of
the rule and the regulation is discriminatory and treats girls differ-

ently from boys or boys differently from girls or men differently -

from women. It is easier to establish that there has been a viola-
tion with the effects test.

By applying the wrong standard we see that a Letter of Finding
which should have said there was a violation, finds there is no vio-
lation. We find the mistakes in that direction rather than in the
other direction. We don’t find that the Department of Education
finds a violation when there is no violation.

So that the mistakes tend to disadvantage the beneficiaries and
do not require the districts to make the changes that they should
be making to eliminate discriminatory practices.

Ms. Davis. Do you have any indication that there are directives
from the headquarters office to the regional offices indicating that
the new standard should be applied?

Ms. KonN. I think some of these standard problems are caused
by a lack of direction from the top. The purpose of the office is to

~insure that discriminatory gractices are stopped, and that school
districts that are funded with Federal funds are not discriminating.

Instead, it seems to be that the message to staff and recipients 1s
that we want conciliation at all costs, ever. i¥ *hat cost is that there
will not be changes in the practices of the school district to insure
the discrimination has ended.

We think that the responsibility of the Department is to insure
that discrimination ends. If they can do that through conciliation,
that is well and good. But if they cannot, then they must use the
other tools and remedies available to them because it is their re-
sponsibility to see that the discrimination ends, even if it can’t be
done on a friendly, conciliatory basis.

Ms. Davis. Thank you.

Mr. Epwarps. Thanks to all three witnesses. Let me remind you
that this subcommittee exercises oversight on civil rights matters,
and when you have a message for us such as you have in your tes-
timony today—and I might say that much of your testimony is
very distressing insofar as the enforcement of the civil rights laws
are concerned—we want to hear about it, even about specific cases.

I am sorry we have to go, but we have other things to do. We
thank you very much for your great help.

_ [Whereupon, at 12:18 p.m. the subcommittee adjourned.]
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