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_Abstract
COMPETITION AND DIVERSITY AMONG RADIO FORMATS:
LEGAL AND STRUCTURAL ISSUES |

7

That competition in broadcasting may not bring about a
sufficiently heterogerious mix of broadcast programming has long been
" the subject of debate among policymakers, and nowhere has this debate
been more acriménious than in its application to the diversification
of radio formats. While the Federal Communications Commission prefers
to leave questions of diversity to the demands of the marketplace, the o,
District of Columbia Court of Appeals has been encouraging the .
Commission to accommodate exceptions to--and thus exemptions from--its. :
. policy of nonintervention. L ' ' :
N . In FCC v, WNCN Listeners Guild (1981), the Supreme Court recently
- , rebuked the Cpurt of Appeals and--at least tacitly--endorsed the FCC's
_ desire to rely on marketplace forces te promote-diversity in radio
, entertainment programming. Cdnsequently, the Court finds=itSelf
supporting al policy that favors competition, not diversity; free
enterprise, not consumer welfare; the broadcaster, not the listener.
In striking rontrast to Red Lion ‘in 1969, when the Court upheld a -
~listener's "right to hear,” WNCN fails to require the FCC to 1look.
beyond the marketplace for the standards with which to assess program
diversijty. , o , - ' . .
- The FCC's laissez-faire approach to format allocation--which the .
Court of Appeals describes as a "mechanistic deference" to free

enterprise--underscores the Commission's aversion to diversity as a
goal of the Flirst Amendment. In practice, the FCC's format policy
confuses varjety with diversity and, in the end, fails to recognize
that competitiion in the marketplace typically mitigates against the
ideal of plur lTistic, programming. - B ‘




COMPETITION AND DIVERSITY AMONG RADIO FORMATS:
/ | LEGAL AND STRUCTURAL ISSUES

It has never been clear what Congres§»and the courts intended as .
. the proper re]atlonsh1p between broadcastnng and the realltntes of
free enterpr1se. The 1eg1slat1ve'h1story of~the Commun1cat1ons Act of
1934 suggests that Congress did not wantbbroadcasters'to be
,constralned by federal]y imposed programmlng pr]OP]t]ES.l As the -

7
,Supreme Court recognlzed 1n 1940, broadcasters are not common

carr1ers.. “Congress 1ntended to 1eave compet1tlon in the business of
broadcast1ng where it found it, to permlt a llcensaeu.to survive or .
succumb according to his ab1]1ty ‘to make hlS programs attract1ve to !

. the pubhc."2 At the same tlme, however, Congress expects 11censees e

e

to be respon51ve to the "pub11c 1nterest conven1ence, and
necessaty,"3 and the Judiclary ‘has caut1oned broadcasters about the1rf

iienforceab]e ‘public obllgat1onsJA In 1ts effort to;"secure the:'
maximum benefits of radio to all the peop]e,“5 the Eedera]
Commun1catlons Commission must thus acknowledge that, at times, the
consumer's right to hear far outwe1ghs the broadcaster s right to be

. heard. 6 g |
To reconc11e these contrasting and often conf11ct1ng views of the
ro]e of broadcastlng, the FCC has establlshed a "doub]e standard“
approach to broadcast regu]at1on, a policy 1ntended to strike a

ba]ance between, as the Supreme Court puts it, “the preservation of a

free'compet1t1ve broadcast system, on the one hand, and the reasonable

Y
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restr1ct1on of that freedom 1nherent in the' public 1nterestv§tandard

prov1ded 1n the<Communicat1ons Act, on the other."’ Accord1ng]y, the .

’

FCC requ1res a certain degree of equ1ty, ba]ance, and accountabllvty
insofar as public affairs progrannnlng is concerned, 8 but genera]ly
Jeaves entertainment programming to the demands of thefmarketplace,

]

The viability of a laﬁssez-faire approach to entertainment

programming, however, rema1ns a maJor po]1cy 1ssue.' That the

marketp]ace for broadcast1ng may not y1e1d a. suff1c1ent]y

heterogeneOus m1x'of_programm1ng has lpng been the subject of debate

“ among policymakers, and nowhere hes this'debate been more acrimom‘ousG
than in its apolicatiOn to the djversification of radio formats.
WhtTe the judiciary Ord}narily upho]és the Commission's disparate
treatment of public affairs and enterta1nment programming, for near]y
a deoz/e the D. C. Circuit Court of Appeals had been encouraging the
FCC to temper its mgrketplece apprqach to format allocation by

o pr0V1d1ng a "safety valve" procedure that would accommodate exceptions

to--and Khus exempt1ons from--its policy of non1ntervent1on.

Inf FCC v. WNCN Listeners Gu11d the Supreme Court recently

rebuke the Court of Appeals and--at least tac1t]y—-endorsed the
Commi s1on s’ des1re 'to re]y on "market forces to promote diversity in
‘rad1o enterta1nmeut formats and to sat1sfy the entertainment
preferences of rad1o 11steners."9 Ultimately, though the Court!’ s
dec1s1on»rested not on the wisdom of the FCC's policy but on the fact
that the Commission offered a rational” and "reasonable" preference

foraits poficy;lo In contrast, this paper focuses on the wisdom of

&
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the FCC's po]icy; especial,ly in the context of the broader-. legal and
structural issues it ra1ses. | '

In an effort to 1dent1fy and assess the 1ega1 and structural'

" issues endem1c to the FCC's marketplace model, this paper (1) reviews

the proposmt1on that the marketplace for radio is structura]]y;

deficient; (11) offers a br1ef chronology of the confllct between the

Court of Appeals and the FCC, including the Court's rather

conservative attempt £0wimpose 1imits on the FCC's policy;.(fii)

explicates the Supreme Court's decision in NNCN;~and(iv)sa§praises

- the broader public policy question;of forhat &iversity, particularly

as this question comes to bear cn’industry structure and First

Amendment jurisprudence. : ) ' ' “p

StructuraT'Deficiencies in the MarkEtplace

oy
B N

Occasionally, someone may naively suggest that broadcastérs will

simply select whatever format is unrepresented'or.uhderrrepresented in

their market,1l but generally it is an accepted truisp that
broadcasters will select whatever fcrmat will maxihize profits--
regardless of how many'competing statibns may be using the same
format. Moreover, it is no 1onger a]ways trué that the 1argest number

of listeners will necessar11y max1m1ze prof1ts a propos1t1on advanced
\ ,

. by Steiner in. one of the ear11est--and,st111-qne of the most

: / _ .
insightful--analyses of competition in.radiO’broadca§ting.1?

Broadcasters today are very'much aware of}audience gua1itx, not just

quantitw smaller but demograph1ca11y attractwe audience may mdeed

. be more prof1tab1e than a larger but demographlcally unattractive
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o T FORMAT DUPLICATION AMONG TOP 10 STATIONS
- : N . IN FOUR SELECTED MARKETS
‘ .Cleveland Columbus Oklahoma City
.,deuntry 1 - 2 1. “2
 Beautiful Husic 2 2 1
.;lT..OD 40 _ | A L . | 1 1 { 1 =
News/Talk SR § 1 0 0 :
Middle of the Road 0 .0 - . a7 1
Adult Contemporary 0 3 3 N '3 /
Album Oriented Rock * + 1 1 1 </ 2
Contemporary A 2 | 1 0 "0
l'l‘eran Contemporary | 1 ¥ 0 - ¢ 0 0
‘% of Duplication 40% 30% 40% - 40%
R . ,
S o |
: . - . N
Source: Broadcasting, August 17, 1981, pp..78-86. . \ J
[y x !
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.marketplace for radio is structurally deficient.

‘audience. Assumptions about format duplication,'therefore, must rest

<
not on aud1ence max1m12at1on, as Stelner proposed but on profit.

maxtmlzatlon a station will dup11cate an ex1st1ng format rather than

'pgoduce A unique format 1f 1ts share of the aud1ence for a dup11cated

format yields hlgher profits than the proflts generated by the entire

L

audlencerfor ‘a unlque format

Slnce the market share commanded by a dup11cated format often -

exceeds a new or different format s share’ of the market format
duplication is the rule, not the except1on. As Table I illustrates,
format dup11ca;16; among the most prof1tab1e radio stationg in the
larger markets 12 often as high as 40 percent ~To be sure, “in some

markets there are’ more dupllcated formats than there are distinctive

_formats.13 Format diversity exists, it follows, but only to the

‘extent that consumer preferences cluster intoﬁjarge and profitable

audiénces. : : _
: [l }\ o

Format ‘duplication, however, is not in itself prima fatie

I evidence of a'structural]y'deficient marketplace. While it can be

readily demonstrated that\the range of ~formats does not ful]y
accommodate listener's d1vergent tastes and 1nterests,14 consumer
dissatisfaction is only a necessary--not a sufficient--condition of a

structurally deficient'marketplace.15 Only if it could. be

\démonstrated--theoretically if not empirically--that the marketplace

for radio offers ]ess variety and choice than a truly "free

marketplace, would ‘there be sufficient reason to conclude that the

8
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Theoretically,'the marketplace for radio is structurally

“imperfect--and deficient'from a listener's'perspectiye--in.three ways.
First, Asince commercial radio‘is supported entirely through
advertising, broadcasters tend to be more responsive to advertisers
Othan to listeners. I ev1tably, broadcasters are concerned more w1th
advertiser welfare than - listener welfare because ' the advertiser, not
the ln&tener, is the congumer., Since a broadcaster s goal is to

- provide the most attractlgg”ﬁfoduct (audience) for the-consumer,

(advertiser), radio programming is more likely to reflect advertisers'

]

interest in a particular kind of audLence than listeners' interest in
- a particular kind(ﬁ;programming. Although advertiser and.listener

interésts may at times converge and perhaps even overlap considerably,
¢

to the extent that advertiser satisfaction and listener satisfaction

t
°

do not actually coincide, the marketplace for radio can be said to be -

structurally deficient. - -

Second since brodhcasters are engaged in the production of
audiences, net programs, there is no real index of what listeners
would be w1lling to pay for the programs *of their choice;
consequently,ﬂ%hére is no reasonable measure of the intensity of
listener preterence;, which ordinag}ly would.be interpreted as the

economic value of a program. Under the existing structure of

broadcasting, therefore, minority preferences "are probably
/ L~
systematically discriminated against," at least insofar as minority

preferences “afe defined as ”pre;\Rences for material that held by
’ . . /"“




. re]ative]j‘Small groups,

quite a Tot for them,"16

Third, instead of using~marketplate-forces'f ! purposes of

- Spectrum allocation, Congress has chosen to hav’ frequencies
T assigned--and - 11censes granted--at nq cost to the br‘adcaster. As a
"“result, there are no incentives for broadcasters to u‘e the1r share of

the spectrum efffc1ent1y and thus econom1ca113u Spe’lflcally, without

. z a pricing mechan1sm whereby frequenc1es are def1neq in terms of their

\\§ economic worth, 1t is virtually impossible to ,ssess the relative

& henefit and cost of a rad1o format; not only are‘caxpayers deprived of

payment for a presumably public resource, ut broadcasters are

afforded an extraordinary--and an economically distorted--return on

——

, their investment. Moreover, since broadcasters neither buy nor lease

the use of an obviously va]uab]e resource--the electromagnet1c

L4

Spectrum-fthere is n0eopportunity‘for individuals. or firms to prevent

over-consumption of frequencies. “A private-enterprise system cannot

frequently cited critique of the regulatiOn of'broadcasting, "unless

K\ oroperty rights are created in resources, and, when this is done,

\\\\someone wishing to use a resource has to pay the ouher to obtain

it.n17

. Although Coase does not conc]ude “that administrative. allocation
of resources is inevitably worse than an a]]ocat1on by means of the
pr1ce mechan1Sm,"}8 and while economist Bruce Owen agrees that even

with direct listener payment and an abundance of frequenc;es there may

RIC I

function properly,” concluded economist Ronald Coase in his now

o
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Still be discrimination against minority preferences, it would be -

o reasonab]y.prudent‘to posit that ‘Under a tru1y free'system'of

§ competition, as Qwen puts it, ""things probably would not be as badﬁdg

Y

4

The FCC and the Marketplace for

Entertainment Programming

While the FCC has Tong acﬁnow]edged the 1mperfectlons of its -

marketplace model,
(4

allocation--and. thus\format d1ver51ty--shou1d not be subject -to

1t has nonethe]ess ma1nta1ned that format

regulatory scrutiny. 1In a Memorandum Opinion and Order in 1976 the

Commission reaffirmed its comm1tment to the marketplace as "the best

way to a]]ocate enterta1nment formats in rad1o, whether

the hoped for

result is expressed in F1rst Amendment terms (i.e.
’

greatest d1ver51ty of Tistening choices for the pub11cl\or in econom1c=

terms (1e.;

promoting the

max1m121ng the we]fare of consumers of radio
i)

rmats m1ght
o yield a greater diversity of programm1ng was not germane beéause, in K{ =

the Commission's v1ew, there wWas no requirement

programs).'!20 'Whether an adm1n1strat1ve allocation of fo

“to measure any system ‘-
of a]]ocat1on against the standard of perfect1on

"; the marketplace

model was both convenient and

“the best’aya11ab1e means of producing
the diversity to which the public is entitled.?!

Significant]y, the 1976 Opinion and Order made clear the

Commission’

S “]ong and continuing reluctance to define and enforce" a

pub]1c interest standard as it might be applied to radlo enterta1nment

11 o 0
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programm1ng. As a revien and restatement of policy, it served‘to
fort1fy the FCC's conviction that the ";egu]atlon ‘of entertainment
formats ds an aspect of the pub]1c interest would produce an
unnecessary and menacing entanglement in matters that Congress meant
to leave to private discretionéﬁgac But the FCC's Opinion was much
‘more than a policy statement, for ituwas a ccnsidered repudiation’of a
format civersity phj]osophy pronu]gateq byAthe'District'of Co]umbia
Court of Appeals. The FCC's Oginton.nct'only identified its
“fundamental disagreement“ with‘the Ccurt's philosophy but in effect
» rejected}what had become "a ve;ing series of reversals."23
What the Commission sougnt to reject; specifically, was an
emerging “format doctrine,” an effort by the‘Cburt of -Appeals to apply
a public interest standard to entertainment programming: if
broadcasting is fo be.regulated_in the‘public;interest, tne’Conrt had
»maintained, it follows that the "FCC would seek to assure that, within
technical and economic constraints, as many as’possible of the various
formats preferred by segments of the public would be provided";band if
indeed the Commission "is to pnrsue the public intefest, it may not.be
able at the same tim% to pursue a po:icy of free ccmpetition."?4 In
short, the Commission's Opinion stood in oppositidn to the Court's
requirement!that, should circumstances dictate, the FCC‘would be
obliged to consider whether the “disappearance of a distinctive format

may deprive a significant segment of the public of the benefits of

radio."25 \ : | o




- . The Format Doctrine .

v .

Between 1970 and 1974, in a serieé-v'of"f&r‘: cases, 26 the District
of Columbia Court of Appeals es;abﬁshe«d its format doctrine,. . e
éssentiaﬂy a “set of criterié for determining when the 'public "
interest' standard requires the Commission to, hold a hearing to review
proposed changes in entertainment formats.“27 whﬂe the Court did not
expect the Commission to "r‘estram the broadcastmg of any program,
dictate adoption of a new format, force retentio*nh of an existing
¥ . format, or command provision of access to non-licensees,"28 it did
want the FCC to at least hold a 'hearing when a proposed forﬁiét chande
“raised "substantw] ~and materlaloquestlons of 1"act."29 The FCC's ro]e.%ﬂ
in rev1ew1ng format changes would thus be 11m1ted to those special |
~ circumstances when (1) notice of a format change brought about
"significant public grumbling,” (ii) the "grumb]ing\pub]mic" was 'Iérge.

enough'to be accommodated by avaﬂab]e_frequericies, ‘,(1'1"1') the proposed

format change would leave the sérvice area ,without: a "unique" format‘?\-
i.e., there was no adequate substitute for the -format being ﬂaBandoned,
and (iv) ‘the format being abandoned was 'eco_nomicall';y feasib]e_.?0 The
Caurt vi.ewed the‘se critieria as defining those unusual circui‘h'stances
when the FCC's policy of non-intervention constituted 'an,evasibn of
its statﬁutor'y responsibility to hold evidentiary hearings.31 As a
matter of policy and procedure, however, the format doctrine was not
intended to cont:,ravene the FCC's‘prefere_nce for a marketplace approach

to format allocation. Indeed, the 'format_ doctrine was devised as an

L
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ekceotion to--not a substitote fof--the‘imperfect system of free
Competitioh.r.
‘The.Cohmission, nonetheless, Qiewed the format doctrine'asm
flatly 1ncon51stent with our understandlng of congressional
zlpo11cy as mantfested 1n the Commuﬁ1cat1ons Act,.
contraproductive in, terms of maximizing'the welfare of the
radio-listening phb]ic, administratively a fearful and‘
_ comprehensive nightmare,  and unconstitutional as
1mpermrss1b1y chiTling 1nnovat10n and experimenptation in

radio programmmg.32

The FCC's 1976 gp1n19n and Order interpreted the format doctrine in,

genera]--and in particular the Court's dec1s1on in NEFM--as having
“far- reach1ng ramifications to our entire scheme of radlo broadcast
| licensing"; if the Court intended for the format doctrlne a limited
and well-defined ro]e, the FCC saw it as imposing "comprehen51ve;

i 1ance,"33 ‘Although the

~dlscr1m1nat1ng, and cont1nu1ng state su
l‘Comm1551on acknowledged its respon51b111ty‘tJ comply with the,Court;s
mandate in WEFM, its 1976 Opinion describéd“the'format doctrine as an,
"extremely unwise policy™ and, in the end, rejected it as ne1ther
adm1n1strat1ve1y tenab]e nor necessary in the public 1nterest“34
Three c1tlzens groups35 petitioned the Court of Appeals for

rrev1ew of the FCC's Oplmon and-Order, and in June of 1979 the Court

51tt1ng en b]anc, he]d the FCC's policy "to be unavailing and of no
~ force and effect."36 Taking the Commission to task for comparing its

"policy" to the "policy" of the Court, Judge’MtGowah reminded the FCC

) U 1.4
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that the judiciary interprets the law--it does not make'"policy"' the .

format doctr1ne was-"an 1nterpretatlon of a statute" and, as such,
qualified as a decision "1n which the Jud1c1a1 word is f1nal"37

Notw1thstand]ng the “"deference owed the Comm1551ons construction of

2&

the Communications Act," any.contrary,conStruction by the judiciary

c]early takes precedehce' it is the "Commission's obligation," the
Court ruled, "to accept and carry out in good faith its legal duties

as 1nterpreted by the court. n38 \

WNCN and the Demise of

the Format Doctrine

'In response to writs of certiorari filed by the FCC, the National
Association of Broadcasters, and two broadcasting companies,, the

Supreme Court ruled in favor of the Commission‘s marketplaceoapproach

.to format allocation. Justice White, writing for the Court,

identified the controversy in its most narrow terms: "“The issue

before us is whether there are circumstances in which the Commission

must review past or ant1c1pated changes in a station's entertainment

programming when it rules on an appllcatlon for renewal or transfer of

a radio broadcast hcense."39 . The Court's ruling was,s1m11ar1y

narrow: since the FCC's policy on format diversity neithér conflicts

wlth the Communications Act of 1934 nor violates the First Amendmenty

the Court of Appeals had no basis for invalidating it. MWithout

assessing the merits of either the format doctrine -or the FCC's 1976

-

Opinion and Order, the Court found the latter to be "a reasonable

s
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accommodation of the policy of promoting diversity in programming and C

4

the policy of avoiding unnecassary restrictions on licensee
( discretion."40 _. ' ) ’ ) ‘
~ While it could be difficult to read WNCN as an enthusiastic
endorsement of the\FCC;s mafEetp]aqe mode],,it would be?just as
difficu]tztg‘tgnore the‘significance of the Court's desire to empower
the Commission with broad—dischetion in deterhining how much weight

should be given to the goa] of promot1ng dlver51ty in radlo

programmlng and what policies should be pursued in rea1121ng that

goaL4lnjDecidedly, WNCN focused hot on the larger question of radio
'i, v .diversity and the role of government might properly play in achieving

it but on the institutional competence of the Federal Communications

- - Commission. In the Court's view, since "the consthuction of a statue
by those charged with 1ts executlon should be follwed un1ess there are
compe]ling 1nd1cat1ons that is wrongﬁ”z and since the Communications
Act does not spec1f1ca11y requ1re format regulation by the Comm1551on,
it fo]]ows that the Court of Appeals' format doctrine violated the
FCC's "broad huﬁémakinb powers."3  Waether the format doctrine was

jtself a rational and reasonable approach to the diversification of

= radio programming was irrelevant because the FCC's policies are

v ‘ entitﬁed to "substantial judiéial deference." : o .
o °
Apparently, the FCC's "broad rulemaking powers" are to be

protected even when the Commission decides not to make rules. Whereas

o>

the FCC expressly declined the regulate radio formats "as an aspect of

4

_the"'pubh'c'1'nter"est,".4 the Supreme Co%yt took this to be a

16
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"constitutionally pefmissible means of implementing the public

interest standard.*¥5| Citing its 1940 ruqing-in FCC v. Pottsville

JMrinterest standard as a

o~

Broadcasting, the Cour! descr?bed the p

"supple 1nstrument for the excercise of d1scret1on by the expert body

wh1ch Congress has chargéd- to carry out its 1eg1s]at1on"'46 and it was

g -

~certainly w1th1n the FCC $=competence, the Court reasoned, for it to

conclude “thatAits'Etatutory duties are,best fulfilled by not

{

attempting to oversee formjat changes“47

" of course, that the FCC had chosen to remove 1tse1f ent1relx from

Ay

the process through which f-rmats would be allocated was the principal

-

Just1f1cat1on for the Court of Appeal's format doctr1ne.- If the lower
_ court was willing to accept the logic of the Comm1SS1on s marketplace
model, it wanted to be su e that the FCC had at least prov1ded a
"waiver prov1S1on" or a "s3 fety valve“ Jprocedure whereby c1t1zens

could pet1t1on for a hear1d 48  1n at least ‘two earlier decisions--

NBC v. U.S (1943) and WS. v. Storer Broadcast4s@ (1956)--the Supreme .
Court had considered the validity of. the FCC's ru1es»"in~1i§ht of the
. fle;ibi]ity provideo'by‘the,procedures";49~and so the Court of Appeals
was confident;that its format doctrine was firmly rooted in
_ adm1n1strat1ve law, if not Constitutional law. In WNCN, however, the
Supreme Court inexplicably regreated from its earlier rulings: The
Court "d1d not hold " Just1ce White exp1a1ned in a footnote, “"that the

Comm1ss1on may never adopt a ryle that lacks a waiver proV1s1on."50

i
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Consumer, Welfare, Pluralistic Programming

L]

‘anq First Amendment Values

.

The FCC's commifment to the marketplace as the* most desirable--or
1east obaect10nable-=means of ach1eV1ng format dlmer51ty not only
underscores the amblgu1ty of dlver51ty as a First Amendment ideal but
111ustrates the Commlss1on S 1nd1fference tow;rd the relat1onsh1p_
between‘economlc 1ncent1ves, “industry structqre, and dechrat1c'
fva]ues. From a policy perSpective, the ecmmission‘s abiding faith in
the pr1nc1p1es of free enterprlsé is manlfestly 1n1m1ca1 to the needs

-of a. cultura]]y plural soc1ety because it effectlvely prec ludes

con51derat1on of the 1mportapce of p]urallstlc programming.

‘Cultural Pluralism and the First Amendment |
Nhlle freedom of Speech may be “essent1a1 as a means of assurAng

1nd1v1dua1 self- fu1f111ment “51 the sey -fulfillment functlon of
Speech “f1nds 11tt1e counterpart in re]atlon to the prq/ss“52

- Arguably, the free press ‘clause--in contrast to the free speech

communication needs of a democratic society. F1rst Amendment
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, fostersia robust and uninhibited press; a robust and uninhibited press

7

is desirable because it is a press able andﬂpresumably willing to,

accommodate divergent points of - View divergent p0ints of view are

deSirable@because they sustain public debate; public debate is

citizenry is deSirable because it brings about a more perfect polity
and, in the end, legitimates the very idea of self- government The
goal of the'free press clause of the'First Amendment, it follows, is
to protect and enhancshthe public ability to govern itself an

indiVidual S opportunity to be heard publicly warrants First Amendment

‘calls the "public understanding" essential to self-government.

- From a MeikleJohnian interpretation of the free press clause, the
_First Amendment is not intended- to promote "unregulated
talkativeness", what is crucial, Meiklejohn argues, lS "not that

'everyone shall speak" but that "everything worth saying shall be

desirable because it nurtures an informed citizenry; and an informed

protection only because it contributes to what Alexander Meiklejohn

said."93 Meiklegohns theory of the First Amendment is fundamentally

poitical appropriately, it appears in a work entitled Political

iFreedom. There is, however, an important corollary to Meiklejohn's
(theory, a cultural interpretation of the goals and objectives of the
First Amendment | i
From a cultural perSpective, a Meiklejohnian interpretation of
the free press clause would call for a robust and uninhibited press
not for purposes of accommodating an enlightened electorate but for

purposes of accommodating a plurality of cultural assocations. If the
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political"goaf;of the free_press clause is an informed citizenry, its
c ! : )
cultural goal is a citizenry firmly rooted in what John Dewey

described as the "pr1nc1p1es of assoc1ated life"; for as Dewey rem1nds .

'1

ys, democracy is more than a type of government: democracy is

primari]y.a form of association, -a kind of "conjoint communicated

)

experience.“54

By "conjoint connn;cicqted’experiehce" Dewey means to emphqsiZe
* that "a clear consciouEnees_of a ‘communal life, in all its:-
imp1ications, const{tute§ the\idee;of,democracyﬁss' Onjj a cultufaljy;
plural spciety, in,Dewey“s;View; can embody-fhe spjr}t of democrecy;.
and only the Spicit of demccracy can nourish a éense‘%f community and
an'apprecjac¥on for the integricy.of&pivereepcuﬁtuces. Dswey's
understanding of th% connection.betwgen democracy and community is
fdundeq op the premise that "community iekinﬂerently,demOCfatic, and
democracy is inherently communa1."56 . ’ |

In the context of broadcasting, a commitment to cultural

p]ura]ism trahs]ates into First—Amendment protection for truly

pluralistic programming. In contrast to the kind of cultural

‘oligarchy resulting from an advertiser-dominated system of
broadcast1ng, pluralist.c-programming is programming des1gned to
reflect and thus enhance cultural d1vers1ty, pluralistic programming,
to borrow sociolpgist Robert Nisbet's distinction, responds to
individdal listeners as "5ndistin§u?shab]e from a culture” rather than
as "simply e numerical aggregate" regarded for “administfqtive

pu;boses as discrete and socially'separated357 E

20
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_» . Although the Snpreme‘Cagrt appeared to have recognized the
- . :

A} —

”.-importance of p]uraiistic probramming whéniin.Red Lion in 1969 it made
reference to the listener\s First Amendment right "to receive suitable
access to social, political, esthetic, mora], and other ideas and ‘
4 ' expesr‘iences,“58 Justice White in wNCN made it clear that the Red Lion

Court "did not imp]y);hat the First Amendment grants tndividual
]isteners'the right‘to}hare the Commission review the abandonment of
their favorite entertainment programs."59 Thus the failure of WNCN--
at Teast’ from a cu]tura] pOint of View--is the failure of the Court to
‘o see any connection between Red Lion and the FCC's format policy, and

v - the failure of the FCC's po]icy is the failure of the Commission to~

]ooksbeyond the\marketplace for the standards w1th which to assess

. 2 program diverSity. ‘

| The FCC's” format policy is- inherently flawed if only because it
Views diverSity in strictly economic terms, what the Court of Appeals

T describes as a "mechanistic deferehce” to free enterprise.60 Since

the CommiSSions format policy safeguards the broadcasters right to

compete, not the listener s right to "receive suitable access” to a

sufficiently diverse rangé of programming, the FCC appears to be

willing to settle for whatever diversity competition might yield. In

R practice, the FCC thus accepts competition--not diverSity--as the goal-

: of Ahe First Amendment. {n fact, thgfonly standard used by ‘the

Commission‘to define and~measure diversity is the ideal of "free"

competition, . . w' . | o

when measured against the standard‘of_"free" Eompetition; the FCC
readi]y(admits that the marketplace_for radio is structurally

Y

o1



deficient (for the reasons outlined éar]%ef)--but nothdéficient to the

point where government‘interyention would be required. Remarkably,
. the FCC's understanding of the deficiencies of the marketplace is

"limited to the ‘Tfarketplace's economic imperfections; at no time. has

the Commission extended its inquiry into the marketplace's cultural

tmperfections. If the Commission is reluctant to-decide whether

compptition brings about "insufficient diversity because

A

“insufficient” raisés a cultural and thus normative issue, it is

I

administratively and politically comfortable with its laissez-faire

1

apﬁroéch to format allocation because its marketplace model is
portrayed as an entirely empirical, ap&]itical, and value-free

resoTution of the diversity issue.

Compet ition, Diversity, and Pluralistic Programming

. By

That the FCC's conception of diversity isgdnextricably wedded to

competition in the marketplace is, however, striking evidence of the

LY

Commission's bias, not its impartialify; Principéily, it is a bias in
favor of free enterprise, not consumer welfare; a bias in favor of the
~broadcaster, not the listener; and a bias in favor of competition, not
diyersity; "To no avail,-fdrmer FCC Conunissioner Nicholas Johnson
tried to call attention to the Commission's bias when he argued that
the "conclusion of the marketplace advocates that the pricing
mechanism pfoduces the most equitable and efficient allocation of

resources is itself a normative, not an empirical, judgment®;

I




. format or inter-format diversity best serves the public interest.

20

furthermdre, Johnson wrote, ' t | j{
To assume'thaﬁymarke; ?1location“of é'good is a normal
situétion? to be departed from only in e:c:ptional
situatiéns, is to determine an industry‘s goals and
péincip]es by considering oh]y/éton6mié faﬁtocsvand ignoring
the social impact of the industry. _

The market a]]otgtioh proﬁosa] ignores publ{c policy
cbnsiderationsrinaits failure to encourage "géod" usejpf'the
Spéctrum,ﬁl/l | n‘

It is ironic tha the FCCKS expressed interest in diversity turns
out to be a commitment to cohpetition; for as Owen goes to'gfeat
lengths to explain, competition has very little to do‘with diversity.
Aétua]]y, Owen-;who the Commission cites with approva]--seés divergity.
as "at best irrelevant and at worst seriously debilitating tqlfhe'
consumer interest."62 | . |
Iﬂevitab]y, when consumer welfare is defined economically instéad

of cu]tura]]y, varietz will be mistaken for diversit!. And this is

precisely what has happened in radio broadcasting: the marketplace

for fOCTEES has failed to diétinguish between intra-format diversity;"

which is mere variety, and inter-format diversity, which comes closer.

to the goal of pluralistic progrannning; As the FCC puts it, there

_“exists1no economically rational basis” for deciding whether intra-

63 .
In other Words,~when_diversity is defined'solely‘in terms of

competition, there would appeaf'to be no meaningfulldistinction

P
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between, say, a market with 12 unique formats and a market with one

format duplicated by 12 stations. In‘many mafkets, therefofe,
pluralistic programming may give way to a great variety of essentially
similar programs--and .in 0wen's>ahd-the Commission's view, consumer
welfare would be the better for it.. | | _

To fully appreciate the folly of the FCC's conception of
diversity--and to better illustrate the importance of the distinétfon
between variety and diveréity—-consider the marketplace for

automobiles. Should automobile manufacturers limit their production

to only subcompacts but design an impressive variety of subcdmpacts,

.(anélbgous to oniy intra;format diversity), wthd consumer welfare
would be as well se;ved as when éufomobilé manufactures produce a
diversity of models--from subcompacts to full-size cars--but offer
only one design for each size model category (analogous to only inter-
format diversity)? Given limited resources, if aytomobi]e
manufacturers had to limit either variety or diversify; which would be
the higher priority? In its most stark terms, is it more important to
allow consumers to choose between a yellow, a blue, or a green
subcompact or betweeh a subcompact and,.say, a nine-passenger station
wagon?' |

The difference between variety and diversity i;, essentially, the
difference between wants &nd needs. Wants are typically private and
idiosyncratic; they focus on personal perference and individual
grat%ficatioh. Needs, however, q;naiijically.public and shared; they

transcend individual preference ang focus instead on purposes and

24
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interests common to class of people. Whereas wants emerge from a

 fundamenta11y.hedonistic-ca]cuTatipn of-p}easdre‘;pd bein; needs

emerge in response to a desire to achieve or maintain a reasonably -

«

comfortab]e qua]ity of 11‘fe.64 There- is indeed an-important,

vd1fference between the need of low-income families for a sma]] er1~

efficient car and one famlly S preference for a particular package of :
options. ' ' : - .- - ;

Just as automob11e d1ver51ty i's essential if automoblle
manufacturers expect to meet the needs of a soc1ety 1ncrea51ngly
dependent on private transbbrtation! format dliversity is essentiaf&if
broadeasters°éxpecf to meet the‘heeds of society committed to the

jdeal of cultural pluralism. And if there is a lesson to be learned

from the automobile industry, it is that'econqmic:incentives.a]one

often mitigate againSt diversity: 'without‘government‘in;erVention,-

" variety tends to displace diversity and the consumer is left with the '

[§

illusion of choice. Be thej automobiles or radio programs, it is a

fundamental economlc maxim. that "wherever there is a deTand for
diversity of product, pure competition turns out to be not the 1dea1

but a departure from"it."65

In sum, to advocate greater diversity in radio programming is not
to advocate diversity for the sake of d1ver51ty. Rather, pluralistic.
programming is programming intended to sustain the cultural diversity
in an given market; it is what Jacklin calles "representative

diversity,"” programming diverse enough to correspond to the diversity

in the commun-ity..s6 As a practieal matter,. the goal of diversity in

25
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radio BfoadCasting i's no more unworkable thaﬁ_fﬁé goai pf,fue]»j'

~ efficiency in thévaUtomébiie'industry;’ It will require corrective

measures. but hot'the kiﬁd of insidious state control that would
suppress expression. —On the coﬁtrary, a restructuring of the
marketpléce for radio®’ could bring about a greater diveﬁsffy of .

communication and thus extend to listeners the freedom of choice to

Qwhich'they are entitled under the Ffrst Amendmé§; and the-

Communications Act of 1934. As the Court of Appga]s recbgnfzed over a
decade ago, "it is surely in the public jnterest, as that was.
conceived by a Congress répre?énfative of all the people, for all
major aspects of chtemporary culture tb'be aéc?mmodated by the

commonly--owned public resources whenever that is teéhnica]ly gnd
economically feasible."68 That goal is certainly technically feasible"
and would be economically feasible if legal and structural issues were

not defined soley in terms of marketplace.forces. The important point -

6 8

is not that the marketpTace for radio is structurally deficient.

because it is a departure from the ideal of competition but that

competition itself is a departure from the ideal of pluralistic

programming. | "
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