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FOREWORD

I am pleased to have the opportunity to introduce Law in
Thited States History: A Teacher Resource Manual.
This document should prove most useful as supplementary materials for
survey level or advanced U.S. History courses; it has been
specifically designed for-use at the mid-school, junior high,
and high school levels.
'Law in United .States History addresses many landmark cases
of constitutional law which students may choose to cc,mpare with
cases of current interest.
The authors of Law In United States
History have provided significant coverage of the role of law
in this country's history.
Their treatment of law goes well
beyond that provided in traditional history'textbooks.
This manual has been reviewed thoroughly by content area
specialists, as well as, Department-of Education attorneys.
It
is recommended for consideration by local schools aince Law in
United States History provides excellent support material for
the Law in Government component of theNew Mexico High SchoOl
Proficiency Examination.
On behalf-of the State Board and State Department of
resource manual for use by students
Education, I recommend th'
and staff of New Mexico'
ch
s.

ALAN D. MOR
Assistant
ate Supe intendent
for Instru tion
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INTRODUCTION

ScaAceey any.potiticat quation alLi6ez in the United State,s that
is not Aesofved, sooneA Oh &ctn., into a judiciat quation.
Atexi,s de Tocquevitte

Law is integral to the study of United States history.
A recognition of the vital constitutional issues of different
periods in history brings with it an understanding of the
social; political, and e.pnomic forces which shaped those
Law-related issues and themes alSo serve as a uniperiods.
fying thread which can inform students', understanding 'of our
governmental institutions and demonstrate the relevance of
history to their lives.
The activities in this volume are an attempt to provide
a stimulating format for the examination of the important lawrelated issues and themes in U.S. history. Among the themes
in the activities which teachers can develop and extend are
the following:
* the dynamics of conflict between the needs of society at
large and individual liberties;
* the relationship of the individual to state authority
and federal authority;
* the evolution of the extension of individual rights;
* the shifting balance of power among the three branches
of covernment;
* the influence.of social and economic conditions on
judicial decision-making; and
* the Constitution as an instrument of governance.
Strategies

The actiVities in this volume employ a variety of instruc-,
tional strategies which are designed to maximize student involvement and motivation in the learning process. Students
are challenged to use the skills of critical thinking, reasoning, problem-solving, and inquiry. Among the strategies included are the following:
opinion poll/survey -'can be used to clarify views and
values on a particular issue.
role play - allows students to assume roles and appreciate
'other points of view while providing springboard for discussion.
simulation'- involves students in realistic experiences
modeled after actual or hypothetical *procedures.
case study - promotes thorough examination of,legal
questions by asking students to examine facts, identify issues,
understand arguments, and support decisions, The case study
is an essential strategy in studying law and legal reasoning.

iv

mock trial - allows first-hand experience in trial
procedure and enhances communication, reasoning, and group
proceSs skills.
4
appellate court simulation - requires that students
deliver argumets for appellant and appellee in 'actual Supreme
Court cases.
adversary model
modified version of appellate simulation
has two."attorneys" argue before one "justice"
learning stations
provides structured learning environM-ent while allowing students to move about freely, and promote the gathering and synthesizing of information.
How to Use the Resource Manual
The activities are grouped into four sections roughly
corresponding-Co the chronological periods of most U.S: history courses:
Section 1-, Colonial Period Through Revolution;
Section II, Growth of a New Nation; Section-III, Civil. War
Through Industrialization; and Section IV, The Modern ra.
Some of the activities reach acros's different periods in order
to provide a sense of.historical continuity of the legal themes
and issues which arise from events of different eras. Other
activities, and in particular the Bill of Rights case studies
in Section II, are not in chronological sequence but can be
used effectively to make the provisions of the Bill of ,Rights
concrete and relevant to students.
Each activity has a cover page which describes the activity,
suggests where in the curriculum to use it, recommends time
allocations, and explains the procedures for using it. Grade
levels, either 8th or llth or both are also suggested, but
teachers should use their discretion as to the appropriateness
of the materials, for their students.
There are a wealth of additional activities that could be
included in this manual.
Some are currently in progress.
Please contact the New Mexico Law-Related Education Project
with your suggestions, criticisms, and reactions to this volume.
After a period of field testing and evaluation, a revised
edition will be prepared.
.
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SECTION

I

THE COLONIAL PERIOD THROUGH REVOLUTION

1

.

Title:

INDIANS AND SETTLERS: WHAT ;S YOUR OPINION? t

"Introduction:
.This opinion poll is. intended to have students examine the
consequences of settlement and conquest in the New World,
It
and explore the concepts of land ownership and power.
can be used in the study of colonization of.New England
and/or the westward movement.
Objectives:
1.
2.

To develop understanding of concepts ot land ownership,
colonization and conquegt:
To examine values related to these Concepts.

Level:
Time:

8th and above

One-half to one clags period

,Platerial s

_
:

Attachment - Indians and Settlers:
What is Your Opinion?

Procedure:
1.

3.

Hand out attachment and explain purpoge of activity.
Divide class into groups of 4 to discuss and respond to
Groups do not have to ciake unanimous decisions.
each item.
Discuss each item.

ATT'ACHMENT

INDIANS AND SETTLERS: WHAT IS YOUR:OPINION?
When European 'began to settle on the American continent; the
lives of Indians were forever changed. During the period of
settlement many Indians ldst their land to the Europeans and
were forced to move to other places.
The following exercise asks you to think about the idea of land
Read.
ownership and the rights of people to own or use land.
each of the statements and choose the response that best, expresses your beliefs for each item.
SD
D
A
SA

=
=
=
=

Strongly Disagree
Disagree
Agree
Strongly Agree

1.

Explorers have a right to take land that they settle.

2.

No one really owns land.
period of time.

3.

Europeans had a right to settle in North America.

4.

There was n--,thing the Indians could have done to keep
the Europeans from settling.in America.

5.

If a person\takes your land you have kright to get
it back any way you can.

6.

Land should be taken from a persdn'if it helps others.

7.

No one should own land. It should be shared by all
people who need to live on it.

8.

Indians have a right to get back land that was taken
by the Europeans.

9.

Land means wealth and power. The more land a country
,has, the more powerful it is.

2

PeopleAust use it for a

Title:

ROAD TO. RELIGIOUS FREEDOM

Introduction:

This learning stations activity is designed,to show studehts,,
the progression from religious intolerance to religious free
dom during the colonial period. Through a set of readings
°placed at stations around the room, students are to determine
which illustrate religious intolerance, tolerance, Or freedom.
The activity can be used at the end of a study of the colonial
period or as an introduction to the Bill of Rights.
Objectives:
1.

2.

3.

To develop understanding4of how freedom of religion evolved
from the colonial period to the draftingof the Bill of
Rights.
To increase .underttanding of the principle of separate
church and state.
To develop awareness that law evolves as a result of
changing needs and values.

Level:
Time:

8th and abo've

One to two class periods

Materials:'
1
Theocracy in England
Theocracy in the Colonies
Attachment 2
Attachment :3 _ Roger,Williams
Attachment 4 - Anne Hutchinson
Attachment 5 - Mary Dyer
Religious Requirements for Voting and
Attachment 6
Holding Office
Maryland Act of Toleration
Atta4ment
William Penn's Colony
Attachment
American Revolution
Attachment
Virginia Statute of Liberty
Attachment
Northwest Ordinance
Attachment
United States Constitution
Attachment
Bill of Rights
Attachment

A.ttachment

Procedure:
1.
2.

Before class, post copies of all attachments in random
order at,stations around the room.
Introduce activity by drawing a winding road on the blackexplain that this road represènts the road to
board.
religious freedom in the United States. Point out that
although some-tolonists came to the New World in search of
religious freedom, they themselves were intolerant of other

A

religions. Explain that the concept of religious freedom
evolved slowly in the colonies, and that many people
suffered at the hands of religious intolerance along the
way.
3.

4.

5.

6.

At the besinning of the road, write intolerance and discuss
its meaning. Then write tolerance in the middle of the
road and discuss its meaning. Finally write freedom and
discuss its meaning.
Have students copy the road on blank pieces of paper.
Explain that they are to go to each learning station,
read the selection,'and decide whether it is an example of
religious intolerance, tolerance, or freedoff. They should
write the title of the selections at the appropriate
Students can work in pairs. Be
points along the road.
sure to work with un'familiar vocabulary before the activity.
When students are'finished, discuss each selection and its
placement on the road. Then put the selections in chronological order (or have students do this) and fold back
each sheet so students see the progression of dates from
the 1600's to 1791.
As a follow up activity, students might make collages or
illustrations representing each selection.

V.

Used with permission from Law in a Changing Society Project,
Dallas, Texas.
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ATTACHMENT 1

THEOCRACY IN ENGLAND

"All England was a church," wrote his.Pomp, pageantry, ritual, and ceremony had bound up Church and
But a bitter battle was building
State.
between the Established Church and the
Protestants.
In 1603 King James found himself confronted with a Parliament comprised mainly
of Puritans who proposed England be governed no longer by the 'divine right of
kings,' but by a group af men elected to
represent the wants of its people. .The
King's indignant answer was to turn the
ancient body of law, the 'Star Chamber'
(so called because of stars painted on its
ceiling), into a secret court of judges,
without jury or rights of defense, that
punished with torture and mutilated those
who dared differ with the royal decrees.
In 1611 the Star Chamber was growing
more vengeful in its verdicts. This secret
court was cutting off ears of those who
dared speak up for any Puritan beliefs,
branding a man on both cheeks with the
letters SL for seditious libeler, and imprisoning others in filthy dungeons.
King James said of those who opposed
his Established Church, "I will make them 1
conform (accept the rules), or I will
6
harry (punish) them out of the land."
0
torian John Gi.een.

QUESTIONS FOR DISCUSSION
1

2.
3.
4.
5.

6.

7.

8.

What is meant by the "divine right
of kings?"
What was the Star Chamber?
Do you feel it was a fair court?Why?
What kinds of punishrdents were used?
What was the reason for the punishment?
What is a seditious libeler?
What did James mean when he said,
"I will make them conform, or I
will harry them out of the land?"
What is a theocracy?

0

A

ATTACHMENT 2

THEOCRACY IN THE COLONIES

Most of the Colonists who came to the New
World in search of religious freedom were
thinkirg only of freedom for themselves.
Plymouth was for Separatists; Massachusetts
Bay Colony, for Puritans: Men and women who
refused to accept the official religious beleifs, or doctrines, were often thrown into
jail or driven from the colony.
In Massachusetts in the 1600s church and
state wee one. According to the terms of
the Massachusetts Bay Charter, those living
within its territory "shall practice no other
form of divine worship than that of the Reand no onefmight
formed (Puritan) religion"
be a member of the colony unless he belonged
to that church.
The Puritan ministers were all-powerful
But it
although they did not hold office.
was they who examined the candidates for
church membership, who alone could.vote and
hold office. Anyone who broke a church law
was arrested and was tried in a government
court.

."Tobacco drinking" (smoking),,tippling,
cardplaying, dancing, and bowling caused the
Sunday strolls or
town fathers much alarm.
street kissing were subject to heavy fine.
Christmas, reminiscent of "popery," was
1
6

banned.

Punishment was based on the theory that 0
ridicule was more effective than imprison- 0
Market squares had stocks, pillories,S
ment.
Public floggings were
and ducking stools.
common, and offenders were often forced
to display on their clothing the initial
0
letter of the crime committed. 'The town
0
fathers were content-Ito sacrifice freedom in their attempt to achieve unity.
The Reverend Nathaniel Ward, speaking
A
for all good Puritans, remarked, "All
Familists, Anabaptists, and other Enthusiasts shall have free liberty to
keep away from us."
0

A

6

ATTACHMENT 2

QUESTIONS FOR DISCUSSION
1.
2.
3.
4.

What kinds of religious freedom were
most of the Colonists seeking?
Whowere the most powerful leaders?
What kind of punishments were inflicted?
How did this kind of punishment compare
to the punishment of the Star Chamber
of England?

7

ATTACHMENT 3

THE CASE OF ROGER WILLIAMS

Roger Williams stood up and faced the fifty
men of the General Court who were about to
question him.
He had been accused of being a
dangerous person, and there was not one lawyer
in the Massachusetts Bay Colony who would
defend him.
One of the magistrates shouted, "You dare to
say that the King of England does not own this
'land!"

"The land belongs to the Indians," Roger
Williams answered firmly.
"It is wrong to
take it without paying them for it."
"And you dare to say.that each man should
worship God in his own way!"
"Aye, it is wrong for the State to make laws
telling people how to worship. Such laws
bring tyranny to America."
"You also dare to say that others besides
church members should have the right to vote!'
"The Church and the government should be
separated," answered Roger Williams.
The elders and magistrates frowned, but
Mr. Williams would not change his opinion.
The trial lasted all that day and part of the
next..
Finally the sentence was given.

QUESTIONS FOR DISCUSSION
1.
2.
3.
4.
5.
6.
7.
8.

What do you think the sentence was?
What do you think the sentence should
have been?
How did Roger Williams feel about the
land of the Massachusetts Bay Colony?
What did Roger Williams think about
laws and worship?
What is meant by separation of chutch
and state?
HoW do churches benefit from the state?
How is government influenced by religion?
Should church and state be separate?
How would complete separation affect
the churches? the governm'ent?

1

6
3
5

0
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ATTACHMENT 4

THE CASE OF ANNE HUTCHINSON

Mrs. Anne Hutchinson, of Boston,
Massachusetts Bay Colon
For Moving against Public'Law,-*and Order and
the Tranquility of the State
PROCLAMATION OF SESSIONS
at General Court, New Town, 2 November 1637.
Henry Vane, Bart., Govr;.
John Winthrop, Dep. Gov

Will Hutchinson pried off the paper that was
glued to his front door. Anne was pregnant and
was staying in bed late. Will climbed the stairs,
holding the paper as if it were burning his hand.
This was terrible. Anne lay back on her pillow
She knew the trial would
and fought down panic.
There
would be no representabe Open and shut.
She
would be assumed to be
tive for the accused.
She
guilty unless she could prove her innocence.
but
would be confronted with hostile witnesses
have no right to witnesses in her favor% There
would be no jury of her peers, only the decision
of the judges.
Anne went to see her friend, Mary Dyer. Well
into the night the two women consulted their.'"
1
That was what the other side would be
Bibles.
6
for
those
doing! Anne would have to answer
3
role
of
famous meetings in which she played the
7
teacher.
in
the
New
Town
On November 2, 1637, the bell
A
Down the center aisle came Anne
Court clanged.
DiCotton.
Hutchinson and her minister, John
rectly behind came Mary Dyer, with her hand
just touching Anne's shoulder.
Seated at one end of the bench as judge, Sir
H
Henry Vane motioned to the bailiff to pound 2or
a
ship's
nrder with his kevel (later gavel
wooden belaying peg).
A large gold-edged Bible lay open in the cen- C
ter of the table. The bailiff asked Anne'to lay H
her right hand upon it and swear thaf the testi-.
mony she would give was "Truth, whole Truth,
S
nought but Truth. So help you, God."
0
Mistress Hutchinson was accused of eightytwo "errors in conduct and belief," Four were
:

9

ATTACHMENT 4

major: 1) "consorting with those that had been
sources of sedition," 2) she had broken the Fifth
Commandment, Honour thy father and thy mother, 3)
she was accused of claiming revelation of God's
i4ord directly, 4) she had misrepresented the conduct of the ministers.
'Deputy Governor Winthrop clasped his hands and
began, "You are accused of consorting with persons
condemned for seditiori."
"Please Sir, who might these persons be?"
asked Anne.
"The silenced Brother Wheelwright and others

since cited for contempt of court, fined, disgraced, or banishei."
Anne replied: "I did not sign the petition in
his faVor. Also, it is difficult not to say good
morning or good evening to one's own brother-inlaw."

"Next, you have broken the Fifth Commandment,
Honour thy father and thy mother. We,.the ministers and magistrates, are your fathers. We for:bade you to hold meetings in which you instructed
women. You obeyed not our commandment."
"Agreed, Sir, that you and all of you are somehow my,one father. 'I put it to you. In Acts
18:26 wherein Aquila and his wife Priscilla took
uPon tnemselves to instruct Apollos in the meaning of the risen Christ."
"You are also accused of,claiming the revelation of God's Word directly to yourself."
Anne replied, "I have never claimed so in public, but only in privacy, in my own house."
"Next error, ...."
She sank to the
Anne did not hear the rest.
floor.
It had gotten,bitterly cold.
No time out
had Veen taken for rest. She.had been standing
some five hours.

QUESTIONS FOR D:SCUSSION
1.
2.
3.
4.
5.

What do you think was the decision of the
Court? Why?
Would you have decided the same way? Why
or why not?
How did Anne Hutchinson receive the notice
she would be tried in Court?
In what ways would her trial differ from a
trial in America today?
What did Anne Hutchinson and her friend, Mary
Dyer, read to prepare for the trial?

10
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ATTACHMENT 4

6.

7.
8.

What was Anne's defense for the first charge
"consorting with those that had 'been sources
of seditiqn?"
Why was Anne accused of breaking the Fifth .
Commandment?
Why did Anne faint?

DECISION:
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ATTACHMENT 5

THE CASE OF MARY DYER

It was a very bad tite for Quakers in Boston in
Imprisoned Quakers were having-their ears cut
off almost as a matter of routine and branded with
the SL of "seditious libeler" on their cheeks,
Arriving Quakers were hauled off ships, examined for
"witch marks," and put.as prisoners on other Ships
heading-for Barbados to be sold as slaves.
Despite the danger, Mary Dyer decided to-go to
Boston, wearing the Quaker habit of gray cloth gown,
coat, and cap, and make the ultimate test of the
Puritan law.
At one time she was stripped and whipped on the
Common. Finally she was thrown into prison, brought
.before a court, and sentenced to be hanged.
On a morning in 1659 Mary and two Quaker men,
dressed in their gray habits and wearing their hats,were taken from their cells and led to the place of
execution. A large crowd pushed and shoved for the
The official in charge was the
best vantage ooint.
Reverend John Wilson. He bawled at the three of
them: "Shall such folk as you come before Authority
with your hats on?"
The two men were summoned ahead of
They would!
It pained her to see that they were given
Mary.
no chance to make their small. prepared spftech about
Each time they tried to raise
religious liberty.
drumtheir voices there was, at Wilson's command,
roll from the three soldier drummers stationed
1
nearby:
Both of. the victims died hard. Then Mary's
arms were bound behind her, her face covered with
Mr. Wilson's handkerchief. She heard the'drumroll.
Then John Wilson's voice roared, "Stop!" Mary
Reverend Wilson advised her
tried not to faint.
A
that it had been intended to give her a severe
R.
The court did not want the notoriety of
scare.
having to stop the mouth of a mere-and foolish
woman; but if Mistress, Dyer was ever seen in the
entire Massachusetts Bay Colony again, it would
have no choice in the matter.
Mary, however, returned a half-year later to
test the legality of the law which sentenced to
death Quakers who visited the colony after being
This time she was marched to the gallows,
expelled.
once moie -Co the rumble of the drums. She stood
blindfolded and called out, "My life not availeth
me in comparison to the liberty of the truth -"
and then she was hanged.
1656.

0,M
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ATTACHMENT 5

A woman had died in vain. Or had she? In England
one of King Charles' II advisors brought the latest
news of atrocities ,against Quakers in one of the
It was a long list of names and
16imerican colonies.
near the bottom, under "Hanged," was the name of
Now they were beginning to hang women!
Mary Dyer.
"Your Majesty," said.the advisor, "the Puritans
They will countenance no
there have a bad law.
They have
other form of worship but their own.
opened a vein and blood is pouring out of it."
The Kins said, "I will stop that vein."
Thousands of Quakers were let out of
An he did.
jails in both England and New England, and stern
edicts were published against their further perThe year 1660 was the beginning of the
secution.
end of Puritan intolerance and the iron grip of
theocracy.

QUESTIONS FOR DISCUSSION
1.

2.

3.

4.

Compare the treatment of the Quakers by the
Puritans in Boston in 1656 with the-treatment
of the Puritans in England by King James and
his Star Chamber in 1611. Is there a difference?
Why did Mary Dyer decide to go to Boston even
though she knew of the danger?
Our Bill of Rights protects us from "cruel dnd
unusual punishments." Do,you think any cruel
or unusual punishments were given' to Mary Dyer?
If so, which ones?
What does it mean to test the legality of the
law?

5.
6.

7.

Is there a difference between religious tolerance
and religiousfreedom? How are they different?
Does the Bill of Rights protect the religious
practice of illegal acts? (human sacrifices,
handling poisonous snakes, drinking deadly
concoctions, etc.)
If an unusual, strange group of worshipers wanted
to build a church-in your community, would you
let them? Why? Why not? (A church which worshiped the Devil, for example.)

ATTACHMENT 6

RELIGIOUS REQUIREMENTS
FOR VOTING AND HOLDING OFFICE

From the beginning many of the people had a voice
in the government of each of the British colonies,
In the first place,
but it was a limited voice.
voting was limited to adult males who owned a speciIn the second place,wre-_
fied amount of property.
ligious qualifications kept many people from voting.
In many colonies, particularly during the 1600's, men
who did not belong to the established state church
were not permitted to vote.
The Puritans in New England said they themselves
were a Chosen People. They_wanted to build a Holy
City in the wilderness. They felt God had assigned
them this large purpose. Only those few who had
had very special experience had a voice in running
the church. The Puritans called it a "converting"
experience becuse it converted a sinful soul into
one that would be saved in hedVen. The Converted
few were called "Visible Saints." In the early years
in Massachusetts, in order to vote, you had to be
one of these Saints, in addition to having some propPuritan government was a Dictatorship of the
erty.
This tight control by the church was loosened
Saints.
only very slowly. By the end of the seventeenth
century, voters were no longer required to be church
members but everywhere in the colonies they had to
V
be property holders.
0

QUESTIONS FOR DISCUSSION
1.
2.

What were the voting requirements in the
colonies?
Do you feel this was democratic? Why or
why not?

ATTACHMENT 7

MARYLAND ACT OF RELIGIOUS TOLERATION

Lord Baltimore visited American and could foresee great
opportunities there for freedom-loving people. He returned to England and petitioned King Charles I for a
Being a fav rL
grant of territory around Chesapeake Bay.
'ite of the KAg, he got all he asked for: In 1613 King
Charles authorized a very liberal and most unusual charter.
It named Lord Baltimome, whose family name was Calvert,
and his heirs,"Lords Proprietor of Maryland,".the only
ones with all such broad powers ever to exist in English -America.
The tharter's most 'Lmportant provision was that the
Lords Proprietor were free.to give refuge and equal rignts
a privilege never
to Christians of all religious groups
before-granted.
This was most important to Lord Baltimore because he
In England Cathorecentlx had become.a Roman Catholic.
lics for a long time had been savagely persecuted in
many ways.
Therefore, it was natural that Lord Baltimore'snew
.colony's:ould become known as the Land of Sanctuary.
Almost from the very beginning people of many beliefs
went there in search of religious freedom, for equal
opportunities,-and security under the law: Among these
were Quakers, Methodists, Baptists, Wesleyans, Puritans,
and even a few Jews.
In order to attract settlers, the proprietor found
1
it necessary to share land and(political power.' Even6
tually the settlers were allowed teD elect an assembly.
14
,In 1649 the Maryland Assembly passed the Act of toleration, assuring.freedom of religion to Catholics,and
Protestants.
.

A

QUESTIONS FOR DISCUSSION
1.
2.
3.

What was the most important provision in the
_Charter of Lord Baltimore?
The Act of Toleration assured freedom to whom?
How did this differ from the Massachusetts Bay
Colony?
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WILLIAM PENN'S COLONY

The deaf adder cannot be
"There id' no hope in England.
So he immediately-began
charmed," Said William-Penn.

figuring how the "deaf adder" of government coula be charmed
into giving him"land in America. The King had owed his
father a debt of honor: sixteen thousand pounds lor back
salary and Loans, and a stare of the profits from the West
Jndies Admiral Penn had captured for England. So he care-.
fully worded a petition td the King asking 4:or the land.
He mas shrewd enough to know the King migh'c_ want to get a
troublemaker out of the country.
Penn appeared to accept the charter on March 4, 1681.
He kept his hat On, Quaker fashion: The King proMptly
'removed his own. .When Penn looked at him in surprise,
King Charles explained, "It's the custom here for only
one of us to,keep his hat on, Fi.iend William. And if you
won't take yours off, then I must."
In planning the frame of goVernment, Penn wrote the
8
Charter .of Liberties." There were to be free elections,
1
with a council and assembly chosen by the colonists.
The Code of Forty Laws/included freedom of worship
Nobody could be put to death
and a trial by jury.
.

except for treason.or mlirder.

Every freemall or land-

owner who believed in God could vote (for Christians
and Jews).
A

QUESTIONS FOR DISCUSSION
1.
2.
3.

In Penn's Charter of Liberties, who could vote?
Who was included in this Charter who was not
included in Lord Baltimore's Charter?
Do you feel this is true religious freedom?
Why or why not?

0
0

16

0

ATTACHMENT 9

AMERICAN REVOLUTION 1776

A

The common cause of the American Revolution (1775-1783)
lessened religious intolerance. The political power of the
clergy waned. Seeds of our Constitutional principles or
religious freedom were being-planted.
Various Protestant churches enjoyed toleration, but Raman
Catholics weremdiscriminated against until the American RevoCatholics remained few in number and were confined
lution.
mostly to Maryland throughout the Colonial Era.
Virginia, Maryland, North and South
In several colonies
the Anglican church
Carokina, Georgia, and part of New York
It
was
supported
by taxes paid by
became the official church.
the colonists and led'by the Bishop of London who was in
charge of Anglican religious life in America.
As the immigration of various groups increased fi-om the
British Isles and Europe, the number of religious denominaThe-promoters of Pennsylvania and New
1
tions also grew.
Jersey included influential Quakers. Through their efforts 7
a number of Quakers migrated to these colonies. The Scotch- 7
Irish and Highland Scots who came to the colonies were Pres- 6
Small numbers of
byterians. Methodist came from England.
various Protestant sects came from GermanS, and Huguepots
A
came from France. A small number of Jews immigrated to
New York, Philadelphia, and Charleston.
.These new settlers.of various faiths contributed to a
new spirit of religious freedom. Lutheransq Catholics,
Presbyterians; and Jews lived near one another with little
strife, often paying scarce attention to the religious beA
liefs of their neighbors.
American,practicality and self-reliance fitted well with
,having religious variety and minimizing doctrinal differReligious freedom was aided by tendencies toward
ences.
other kinds of freedom.
V
Church leaders in the colonies took their religion so
0
seriously that we are inclined to overestimate the church
Even in the
,U
devotion of the majority of the 66pulation.
T
in
spite of the
earliest days a majority of the colonists,
leaders,
were
probably
religious objectives stated by their
actuated mainly by economic considerations.
0
By the time of.the revolution non-church members were
,in a large majority, so it was quite natural for them to
oppose any organic connection between Church and State.
The levolutiOnary War period witnesses a lesseriing of
the power of the clergy, increased'tblerance usthially for
all Protestant sects, and continued governmental support
of religion.

ex
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QUESTIONS FOR DISCUSSION.
1.

2.

Make a chart showing the religious groups which settled
in each ,of the colonies, then use it as a basis for discussion of the religious diversity of the colonies.
Refer to sections "Theocracy in the Colonies" and "Thg
Case of Roger Williams."
What is the difference between a theocracy and a government which supports religion?

"1.

26
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ATTACHMENT 10

VIRGINIA-STATUTE FOR RELIGIOUS FREEDOM 1786
Well aware that Almighty God has created the mind free;
that all attemptes to influence it by teMporal punish.,:ents...tend only to...habits of hypocrisy and meanness...
to compel a man to furnish contributions of money for
tho propagation of opinions which he disbelieves is sinfui and tyrannical;...truth is great and will prevail if
ioft to horself...no man shaZZ be compeZZed to frequent
Or r3upport any religious worship...whatsoever;...aZZ men
ohall bo freo to profess...their opinion in mattens of
rel!gion;...the sa,me shall in on wise.diminish, enlarge,
affect their civil capacities.

In 1776 every colony except Pennsylvania and Rhode Island
had an established church. That was the church that each taxpayer helped support, whether he was a member of it Jr. not.
In New England it was the Congregational church, the main
church organization, which placed complete religious authorIn the
ity in the local congregation led by its minister.
South the established church was the Church of England.
The Virginia Bill of Rights in 1776 had sought to guarantee the "free exercise'of religion" without ending the Episcopal religious.establishment. But separate clauses protecting "free exercise" and prohibiting "establishment" of religion were not included until the Virginia Statute for ReThis was a cutting of the ties beligious Freedom, in 1786.
tween churches and government. In time this principle came
to be accepted by every state.

1

7
8
6
V
I

W
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I
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I

A

QUESTIONS FOR DISCUSSION
1.

2.
3.

"Well aware that Almighty God had created the
mind free; that all attempts tb influence it by temporal
punishments...tend only to...habits of hypocrisy and
meanness."
What is an established church?
Should a person be forced to support something in which
he doesn't believe?
Explain:

19
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0

NORTHWEST ORDINANCE 1787
ARTICLE I. No person...shaZZ ever be molested'on account
of his mode of worship or religious sentiments...

One of the oldest laws of the United States is the Northwest
OrdinanOe of 1787. This ordinance was passed by tlie government
of the Onfederation of the United States of America and provided
for the governing of the Northwest territory which is now the
states Of Michigan, Illinois, Indiana, and Ohio. Many of the
territorial plans of the West'followed ideas.from this law. .It
became famous for its contribution to the growth of democracy.
It was the most democratic colonial policy'the modern 'world ,had

0

D
I

N

A

,known.

:Yeats after the Northwest Ordinance, was adopted, Daniel' Webster

"I doubt whether one
gave hissober opinion of its importance.
single law of any lawgiver, ancient or modern, has produced effects
of more distinct, marked, and lasting character than the Ordinance
of 1781." This ordinance,was the first American law to forbid
arrest of anyone because of his mode of worship.

J
20
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ATTACHMENT 11

QUESTIONS FOk DISCUSSION
1:
2.

3.

Do you think anyone.should ever be arrested for "his mode of
worship or religious sentiments?"
Do you think snake worshipers should ever be arrested? If so,
when?
When should a person's religious freedom be limited?

3,_
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ATTACHMENT 12

UNITED STATES CONSTITUTION 1789

ARTICLE VI. ...no religious Test shaZZ ever be required as a
Qualification to any Office or public Trust under the United
States.

.Many of the colonies had religious tests for holding office.
Pennsylvania required an officeholder to believe in one God and
in a future state of regards and punishments.
New York's Constitution of 1777 excluded ail Catholics from
state office by requiring a test oath calling for ecclesiastical
allegiance as well as civil. Massachusetts adopted an identical
policy.
New Jersey's Constitution of 1776 allowed "every privilege
and immunity" only to Protestants.
The constitutions of Maryland, New Hampshire, North Carolina,
and Vermont contained provisions barring all but Protestants from
the right,to vote and to hold 6ffice.
Now the Third clause of Article VI of the U.S. Constitution
states nobody who can meet the other requirements for holding
a position in the United States government may be kept out of
this position because of his religion.

1

7
89
U.
S.

0
'

1:
2.
3.

QUESTIONS. FOR DISCUSSION

Should a person who does not believe in God have the same
right to work for the state as someone who does believe?
Should all people have to belong to some religion?
Why do some people want other people to believe the same
things they do?
0
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ATTACHMENT 13

BILL OF RIGHTS 1791

AMENDMENT I. Congress shall make no law respecting an
estabZishment of religion, or prohibiting the free exercise

thereof's.
These first sixteen words of the First Amendment are an outThe desire to escape
growth of the Colonial religious experience.
religious persecution was one of the prinicipal reasons for emigration to the New World. Although colonies which had been settled
to avoid religious persecution were frequently hostile and intolerant of other beliefs, laws were gradually passed in most colonies
tolerating all religious groups and separating church and State.
Finally these were culminated in the First Amendment of the Bill
f Rights guaranteeing freedom of religion and free exercise of
However, five states still had official
religious beliefs.
churches.
But this Amendment did not apply to the states. James Madison,
author of the Amendment, proposed two amendments: one, a restriction of the federal government; the other, a restriction on the
states. The one to restrict the states was never passed by the
'Senate and was never submitted to the states. It was not until
the passing of the Fourteenth Amendment in 1886 that freedom of
religion was protected against state action.
There are two separate clauses in this Amendment. The Estab411ishment Clause and the Free Exercise Clause. The Establishment
Clause prohibits the setting up of a national church. The'Free
Exercise Clause protects a citizen's freedom of religious beliefs
and of activities that naturally flow from those beliefs.

9
1

0

T'

QUESTIONS FOR DISCUSSION
What two zeparate clauses are included in,the First Amendment
concerning our' freedom of religion?'
What government did'this. restrict?,
2.
3. 'Why do'you-sUppose James MadiSon's Amendment restricting state
governments was not passedby the Senate?
1.

.

,

Title:

THE SALEM WITCH TRIALS - THE CASE OF SARAH GOOD

Introduction:

This mock trial is an excellent way to recreate the atmosphere,
of superstition,and religious intolerance that existed during
the early.colonial period. 'As a teaching strategy, the mock
trial provides an effective means for maximizing student motivation and participation while developing critical thinking
This particular activity also gives the student the
skills.
opportunity to explore the moctivations for "witch hunts" that
have taken place in various periods of American history. For
this reason, this activity may be used when studying colonial
New England, the Red scares of the 19204S or the McCarthy Eraof the 1950's. You might have students read Arthur Miller's
The Crucible in conjunction with this activity to give sttdents a better feel for the character of the witnesses that
must testify in court.
Objectives:
1,

-2.
3.
4.

To understand religious and social attitudes during the
Colonial period which led to the Salem witch-trials.
To explore the principle of separation of church and state.
To understand court procedure.
To develop criticai thinking and communication skills.

Level:

Time:

.

llth and above

Four class periods,

Materials:

Attachment 1 - Background
Attachment 2 - Role Profiles
Attachment 3 - Steps in the Trial
New Wxico Courts: Information and Ideas for Teaching, pp. 43-51, Trial Procedure and Simplified
Rules of Evidence.

Procedure:

1., Read Attachment 1 with the students and briefly discuss
religious atmosphere in the colonies. . EXplain purpose of
mock trial.
Read through role profileS (AttachMent 2) and make role
2,
assignments.'
3.. 'Review steps ina trial on Attachment 3 and the purpose and
tedhnigues of opening statement, direct examination,.cross
If necessary, distribute'
examination, and closing statement.
to each student copies of Trial Procedure and Simplified
Rules of Evidence, pp.43-51 from New Mexico Courts: Information and Ideas for Teaching, State Department of Education,
,

24

4.
5.

6.

7.
8.

9.

10.

Santa Fe (also.available from the New Mexico Law-Related
Education Project).
Review the law to be used in the case to ensure student
understanding of the issues.
Have witnesses write depositions. They should be creative,
Duplicate
using and expanding on the background material.
This
can
be done
the witness statements for each attorney.
as homework).
Have attorneys study the rules of evidence and trial procedures, prepare opening and closing statements and questions to witnesses. (Can be done as homework).
Have judges study trial procedures and prepare jury instruc(Can be done as homework).
tions.
To prevent students acting as,jurors from being idle during
case preparation if it is not assigned as homework, teachers
have several options. Assign one juror to each witness to
help develop the depositions. Have jurors do library research on the Salem,trials and make reports to the.class
after the mock trial.
Conduct the mock trial.
Debrief the trial.

(25

ATTACHMENT 1

THE SALEM WITCH TRIALS: THE CASE OF SARAH GOOD

Background:

People have believed in witches almost since civilization
The idea that witchcraft was evil began in the Middle
began.
Ages, when the Christian Church held that there was a Devil
who opposed God in the combat for men's souls. A man possessed-by the Devil supposedly entered into a pact with the
In.order to protect
Devil and tried to destroy God's people.
God's kingdom on earth, .God's people had to find witches,
make them confess and execute them.
History shows that in times of great stress, men and governments have gone on witch hunts as a way of dealing with their
They thought thatpnce the witches were eliminated,
troubles.
the trouble would end, and the world would return to normal.
Salem Village, Massachusetts went on a witch hunt in 1692.
They did not do so lightly. The times were such that they felt only drastic measures could save their colony, their village
Hindsight indicates that somewhere
and their Christian souls.
in the struggle, fear conqu.3red reason, and innocent people
were sacrificed.
It'is not hard to imagine people of another time and place
It is harder to accept that some of them
doing such things.
Perhaps we owe it to the
were founders of our own country.
Salem Puritans, even at this late date, to find out why they
did it.

In 1648, Massachusetts lost its Charter and much of the freedom
of.gOvernment it had enjoyed for fifty years. James II sent
a royal governor to supervise law making, taxation and the
He was to be thechief executive of Massachusetts.
courts.
Puritans had always elected their own governor. They did not
like or trust the royal govexmor, whose name was Andros. They
believed that he was conspiring with the Indians against.them,
and they lived in fear that he'would try to change their system of government.
In 1688, the French and the Indians attacked frohtier settlements and started a war that lasted'many years.' Each week,'
Massachusetts puritans.learned of the massacre.of friends and
hedghbors in ,outlying villages: Every:twig that beht in.the
'night arous'ed fear and,anxiety:
Smallpox epidemics killed huhdreds of people in Massachusetts
Bay Colony from 1680 to 1691. It was.the disease most dreaded
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among settlers for the suffering it cauSed and the.promise of
death.

In 1692, an earthquake struck the British colony in Jamaica.
1,700 people were killed. Massachusetts Puritans, while not
directly affected, saw this as one more sign of God's displeasure.
Perhaps the Purtians could have accepted all of these disasters, but there was another that struck at the-very-foundation
of their lives in the New World. Their Church was being desIt was losing its hold on the children and grandtroyed.
children of the founders. Church attendance was falling off.
Fewer people were joining the Church. Large numbers of people
were coming into the colony who were notePuritans, .and were
not willing to live according to what the Puritans believed.
These people were associating with good Puritans and gaining
more influence over the political and business life of the
To make matters even worse, Puritans had,heard rumors
colony.
that England was planning to establish a State church in the
on
colonies. When they did, the Puritan idea of a state'based
would
come
a close relationship between Church and government
to an end.
Why had these things happened? Who was responsible? What
could the Puritans do to save their beliefs and regain control
of their colony?
Puritans were certain that God was angry with.them for sins
that they had committed, and that he was,allowing the Devil
to
to do evil things to them. Somehow, they knew they had
They
held
reunited
with
God.
drive'out the Devil and become
long prayer sessions in which they apologized for their wrongpeople
doings, and promised .to refornt, They kept an eye out for
They
in their communities who 'might be agents of the Devil. difdrove out people whose religious views were drastically
ferent from their own, such as Quakers and Catholics. And,
and
in S.:1Iem Village, in the winter of 1692, they disbovered
executed witches.
.

Salem Purtians had suffered all of the misfor±unes of trie rest
girls of
of the Colony. In:addition, several of the young
They
screamed
duxing
their village began to behave strangely.
hands
their
parents,
got,
down
on
their
church services, cursed
petand knees and barked like dogs, went into trances,.and
formed,such wild contortions that no one. knew if they would
medilive from one moment to'the next. The doctor, finding no
girls were
behavior,
suggested
that
the
cal reason for their
While a few. villagers thought a good spanking
.bewitched.
might cure their bewitchment, most felt that God was sending
find the
yet another punishment. They.were determined to
witches, .
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/

At'first, the girls wduid not say that anyone in particular
However, their families and ministers
.was bewitching them.
convinced them that they would be in a lot of trouble if
they did not say that someone was bewitching them.
They
also told the girls that the Devil was using a few people
in Salem to destroy.the whole village.
The only way they
could be saved was for the girls to name who was hurting
them.

Sarah Good, a poor,
Finally, the girls aCcused two women:
pipe-smoking hag of a woman who went from house to house
begging; and Tituba, a West Indian slave who had told the
girls stories of demon creatures and voodoo magic.

Sarah Good was first brought to trial. Against the better
judgment of many Massachusetts ministers and officials, the
chief examiners agreed to change regular legal procedures
in their cases.
a

You will conduct the trial of Sarah Good.
In the mock trial, we will modify the actual procedures used
in Salem to fit more,closely the modern process. A panel of
one law judge and two side judges will.preside; a jury of 12
citizens and two alternates will hear the case; and prosecution and defense.attorneys will question witnesses.
The witches were being tried on the basis of this law of the
colony:

Death Penalties for Idolatry, Infidelity, Witchcr)ift, 1671
1.

It is enacted by this court a'nd the authority thereof,
That if any person having had the knowledge of the true
God,.openly and manifestly, have or worship any other
God but the Lord God, he shall be put to death.
Exod. 22:20. Deut. 13:6,10.

2.

If any person within .this juxisdictibn, professing.the
true God,;shall Wittingly and willingly presume to
blaspheme the holy name of God, Father, Son, or Holy God
(Ghost), with,direct, express, presumptuous or highhanded blasphemy, either by Willful or obstinate denying of the true God,.or his creation or government of
the world; or shall curse God, Father, Son, or Holy
Ghost, such person shall be put to death.
Levit.
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3.

If any Christian (so called) be a witch; that is, hath
or consulteth with a familiar spirit, he or they.shall
be put to death-

Evidence of Witchcraft included:

The Devil could take the shape of an innocent person and harm
others. A person whose shape was used by t..ae Devil was guilty
Devil's Mark: . A wart or other .inusual mark
of witchcraft.
would be considered a sign of the Devil.

The Case of Sarah Good
Sarah Good was regarded as a nuisance by the people of Salem.
He supported his(
Her husband, William, did not own land.
family by hiring himself out as a laborer. Whoever hireci'-,
usually got his wife Sarah and her children as well. Salem
residents did not like to hire William, even thouih laborers
were scarce in the village. Sarah could be shrewish, lazy
People did not like to have her in their homes
and unclean.
Lately (in 1692) she had been accused of spteading smallpox
by her negligence and unclean habits.
She had taken to begging from door to door, a habit which
angered Puritans who believed in hard work. Many simply turned
her away, and followed her to make sure that, she did not bed
down in their haylofts. They were afraid that she might set
the place afire with her evil-smelling pipe.

.

There was a strong feeling among Salem residents that God was
In the Puritan ethic,. .
punishing Sarah for being lazy and dirty.
God rewarded all who worked hard with success. .Sarah's poverty
was proof that God had,turned away from her. Thepeople did
not feer that Sarah's children should be punished for her ways, .
however, and were kind enOugh,to take them
Sarah.was a hardened woman. Bad times had made her'tough and
powerful. When the constable came to arrest her,.she fought
and cursed like a madwoman. Her lined face and matted gray
hair made her look much older than she actually was. One of
her children, Dorothy, was only 10 when she was arrested; and
at the time that the constable came for her, Sarah vas carrying
another child.

At her trial, Sarah denied being a witch. When asked why she
did not go to Church, she said that she did not have proper
In.addition to non-attendance
clothing to wear to services.
at church, Sara,h was questioned about a number of other unusual
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She had. a habit of muttering to herself as she
behaviors.
went begging from door to door. On one of these occasions,
some cows had dded shortly after her begging and muttering
When asked what she muttered, -she replied that
expedition.
she said her commandments. Her questioners then requested
Sarah
that she repeat her commandments in the courtroom.
Instead, she mumbled a garbled and
could not think of them.
nearly unrecognizable psalm.

Throughout Sarah's testimony, the afflicted girls yelled and
screamed in great pain. Asked why she hurt the girls, Sarah
She also denied
denied having anything to do with them.
having made a contract with the,Devil and said that she served
only God.
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ROLE PROFILES

Witnesses for the Prosecution
young girl, alledged victim of Sarah Good's
Susanna Sheldon
witchcraft
Ann Putnani - yodng girl, alledged victim of Sarah Good's
witchcraft
Samuel Abbey - Salem citizen who hired Sarah Good's husband
William as a laborer
Salem citizen at whose door Sarah Good often
Agatha Gadge
came to be4
Conrad W. Stable - town constable who arrested Sarah Good
Witnesses for the Defense
Sarah Good - accused witch'
William Good - Sarah's husband, a laborer who owned no land
Dorothy Good - Sarah's daughter
Tituba - a West Indiari slave who alledgedly told two young
girls stories of voodoo magic
Matthew Goodkind - citizen of Salem who does not believe in
witchcraft and is a supporter of religious tolerance,

Attorneys for the Prosecution
Rev. Mather T. Cotton - he believes strongly, along with much
of the population, that God's law and man's law-are the
same. -He is a flamboyant speaker, full of fire and brimstone.

Hamilton Burger - unlike Rev. Cotton, he is a secular lawyerHe does, however, support the laws
with a logical mind.
of the colonies.
Lucas Pinckney - a young lawyer and devout Christian.

Attorneys for the Defense
t.

Darrence Clarrow - he is a distinguished, sharp lawyer, adept
at cross examination
he is a flamboyant attorney, well-known for
William Keyster
his defense of unpopular and radical causes.
a young liberal attorney
Moses Musgrave

ATTAeHMENT 2

Judges
0

William Blackstone - he was appointed to the bench by the
Massachusetts Bay Colony. He is impartial and not
prejudiced, but he does believe in the religious laws
and customs of the colony. He will conduct the trial
proceedings and will give instructions to the jury.
He will be assisted by the side judges and his rulings
may be overruled by the side judges.
he is a, side judge who wAs elected by the
.Jonathan Corwin
He has no formal law training.
people of Salem colony.
He is quite rational for his time and is .not at all
He, together with the other side
afraid of witches.
judge, can overrule the presiding judge in rulings and
-sentencing.
he was elected by the people of Salem colony
John Hawthorne
and has no formal law training. He is deathly Oraid
of witches, and is quite prejudiced against thai
Jurors

(12 or fewer, depending on class size)

Jurors are all freemen of Salem. Their task is to listen to
the charges and the evidence and to render a decision on t4
guilt or innocence of Sarah Good.
Bailiff
He/she opens the court by calling the case, swear,s' in witnesses, keeps order in the court.
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STEPS IN THE TRIAL OF SARAH GOOD

Bailiff calls the case of the People of Massachusetts Bay
The court of
Colony v. Sarah Good by saying: "All rise.
the Massachusetts,Bay Colony is now in session, the Honorable William Blackstone presiding with John Hawthorne and
Jonathan Corwin."
Judges enter.

'

Today we will hear the case of
"Be seated.
Judge Hawthorne:
Counthe People of Massachusetts Bay Colony In Sarah Good.
selors for the prosecution', are you ready to present your
case? Counselors for the defense, are you ready to present
your case?"
1.
2.
3.

4.
5.
6.
7.

8.
9.

10.
11.
12.

Opening statement by protecution
Opening statement by defense
Direct examination of witnesses for the prosecution
Cross examination in turn of witnessesfor the prosecution
Direct examination of witnesses for the defense
Cross examination in turn of witnesses for the defense
Jury instructions read to jury
Closing statement by prosecution
Closing statement by defense
Jury deliberation
Verdict
Sentencing by judges

A
,
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Title:

FREEDOM CF THE PRESS IN COLONIAL AMERICA:
THE CASE OF JOHN PETER ZENGER (1735) /

Introduction:

The principles of freedom of the press have had a long evolution froffi colonial times to the present. The famous Zenger
case was ahead of its time in its articulation of the principle that truth is a complete defense against charges of
This case study can be used when studying the
libel.
colOnial period in an examination of the roots of the First
Amendment freedoms.
Objectives:
1.
2.

3.
4.

To increase awareness of the limitations of speech and
press during the colonial period.
To understand the emergence of principles of freedom of
the press.
To understand the meaning of libel and its legal defense.
To develop critical thinking skills.

Level:
Time:

8th and above

One-half to one class period

Materials:

Attachment 1

Attachment 2

Freedom of the Press in Colonial America:
The Case of John Peter Zenger (1735)
Decision: The Zenger Case

Procedure:
1.

2.

3.

Hand out Attachment 1. Read and discuss introduction.
Discuss the questions
Have students read the case.
which follow.
Take a vote to see how the students think the jury decided
Then ask students to vote on how they would
the case.
decide the case.
Hand out Attachment 2. Read and discuss the decision with
students.
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4
FREEDOM OF THE PRESS IN COLONIAL AMERICA:
THE CASE OF JOHN PETER ZENGER (1735)

Introduction

Believing dangerous ideas was bad enough, colonial
leaders felt. But spreading them was even worse. As a result there was little freedom of speech and the press in
those days.
During the early 1700's, general weekly newspapers began to be printed in the English colonies. At first they
Then they began:to
carried mostly old news from Europe.
Much of the news
report on local business and government.
But
more
and
more,
the
papers began to
was dull and tame.
criticize - or find fault with - harsh English rule in the
colonies.
Newspaper owners had to be careful. They were not free
to print stories that attacked the government. NewspaperTheir printing
men who did so were often ,thrown into jaii.
presses were closed down. 'It was against English law to
publicly criticize the king or his government officials.
They were supposed to be the source 6f all justice. They
were thought to be above criticism. The following case is
about a colonial editor who dared to make such criticism.
THE CASE oF JOHN PETER ZENGER (1735)

The New York court was packed. The colonists inside were
looking forward to an important and exciting trial. Newspaper
editor John Peter Zenger had been in jail for nine months.
Now, finally, he was being brought to trial.
At that time New York was an English colony. The colonists did not have the right to elect their own governor. He
In 1734 the king sent
was chosen by the King of England.
William Cosby to be governor of New York.
John Peter Zenger grew furious over the way Cosby ran the
Zenger printed articles in his newspaper attacking
colony.
the governor. He wrote that Cosby put his favorites in office.
He wrote that Cosby let French ships spy on New York bay deThe Governor.had Zenger arrested. Zenger was accused
fenses.
of breaking the law against libel: At that time, libel meant
criticizing the government in a way that put it in danger.

From Law in a New Land, Houghton Mifflin Company, 1972.
Used with permission.
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BEST COPY AVAILABLE

Criticizing the government was against the law, even if what
a person said was true.
At Zenger's trial, he was defended by Andrew Hamilton
Hamilton was the best lawyer in all the
of Philadelphia.
He admitted that Zenger had printed the articles
colonies.
But he argued that Zenger was guilty only if the articles
Hamilton felt there should be more freedom of
were false.
He told the jury that in this country a man
the press.
should be free to print the truth.
They told the jury its only duty
The judges disagreed.
If so,
was to decide whether Zenger had printed the articles.
he should be found guilty.
chb
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Questions for Discussion
1.

What did the judges say that libel meant? What did
Andrew Hamilton say that libel should mean? How are
these two meanings different?

2.

Why did Governor Cosby feel that all criticism - both
true and false - should be prohibited?/

3.

What dangers did Zenger's newspaper present to the
security of the government?

4.

Do you think a person should be allowed to print statements criticizing the government? Suppose you wrote
Would you punish the person who made
a law about this.
the statements if they were true? Would you punish
them if they were false? Why?

5., How do you think the jury'decided the case of John
Peter Zenger?

ATTACHMENT 2

DECISION: THE ZENGER CASE

A courageous jury reached a verdict of "not guilty"
Rather than accepting the judges' inand set him free.
terpretation of the law, they listened to defense attorney
Hamilton had told the jury:
Hamilton.
I cannot think it proper for me (without doing violence to
my own principles) to deny the publication of a complaint,
which, I think, is the right of every free born subject to
make, when the matters so published can be supported with
truth...I do (for my client) confess that he both printed
and published the two newspapers set forth in the informa
tion, and I hope in so doing he has committed no crime.

The verdict in this case showed that
(1) the truth of E. printed statement is a complete
defense in a libel case, and
(2) a jury may decide on the truth of the statement.

The decision of the jury was unusual. It was many years before
the idea of truth as a defense against libel became a valid
The Zenger case was an early vicprinciple in American law.
tory for freedom of the press in colonial America.

OQic
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Title:

THE QUESTION OF WOMEN'S RIGHTS IN 1776:
LETTERS OF JOHN AND ABIGAIL ADAMS

Introduction:

The American Revolution stirred demands for equal rights
among segments of the non-white and non-male population
which took almost two centuries to win. This exchange of
letters between John and Abigail Adams will give students
a sense of the prevailing attitudes toward equal rights for
women in 1776 and will provide a basis for comparison with
contemporary views.
Objectives:
1.

2.

To develop an understanding of attitudes toward equal
rights for women and minorities during the American
Revolution.
To compare contemporary and historical views of equal
rights.

Level:

Time:

8th (advanced) and above
One class period

Materials:

Attachment - The Question of Women's Rights
in 1776

Procedure:
1.
2.

Have students read the three letters and discuss the
questions that follow them.
As an optional follow-up activity, have students write
a letter to Abigail or John Adams which includes the
following:
agreement or disagreement (according to the
a.
student's point of view) with their views on
equal rights and the comparative power of men
and women in society.
an historical update on the acquisition of
b.
rights of women and minorities, including the
14th and 15th Amendments and the proposed
equal rights amendment.

3 9
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THE QUESTION OF WOMEN'S RIGHTS IN 1776:
AN EXCHANGE OF LETTERS BETWEEN JOHN AND ABIGAIL ADAMS

At the time our nation was born and for a long while afterward,
women were not allowed to vote, to manage property, sign contracts, serve on juries, or act as legal guardians for their
children. However, some women advocated equal rights for women
as far back as 1776 dUring the struggle for independence at the
time of the Continental congress. One of.these women was Abigail Adams, wife of John Adams, a Patriot and delegate to the
Continental Congress (and Eater the President of the United
In letters to her husband, Abigail Adams expressesStates).
her views on equal rights for women. Read the following exchange of letters and discuss the questions which follow.

Abigail Adams to John Adams
March 31, 1776
...I long to hear that you have declared an independency - and, by
the way, in the new code of laws, which I suppose it will be necessary for you to make, I desire vou would remember the ladies, and
be more generous and favorable to them than (were) your ancestors.
Do not put such unlimited power Into the hands of the husbands.
Remember all men would be tyrants if they could. If particular care
and attention is not paid to the ladies, we are determined to (instigate) a rebellion, and will not hold ourselves bound by any laws in
which we have no voice or representation.
That your sex are naturally tyrannical is a truth so thoroughly
established as to admit of no dispute. But such of you as wish to be
happy willingly give up the harsh title of master for the more tender
and endearing one of friend. Why, then, not put it out of the power
of the vicious and the lawless to use us with cruelty and indignity...?
Men of sense in all ages abhor those customs which treat us only as
the vassals of your sex. Regard us then as beings, placed by providence under your protection, and in imitation of the Supreme Being
make use of that pOwer only for our happiness.

Do you agree or

1.

What was Abigail Adams view towards men?
disagree, with her views?

2.

In her letter, Abigail Adams wrote that "(we) will not hold
ourselves bound by any laws in which we have no voice or
Compare these views
representation." What does she mean?
with the attitudes of the Partiots toward the British government during the Revolution.

ATTACHMENT

John Adams to Abigail Adams
April 14, 1776
As to your extraordinary code of laws, I cannot but laugh. We have
been told that our struggle has loosened the bands of government
That children and apprentices were disobedient - that
everywhere.
schools and colleges were grown turbulent - that Indians slighted
their guardians and Negroes grew insolent to their masters. But your
letter was the first intimation that another tribe more numerous and
powerful than all the rest (had) grown discontented. This is rather
.too coarse a compliment, but you are so saucy, I won't blot it out.
Depend upon it, we know better than to repeal our masculine systems. Although they are in full force, you know they are little more
We
than theory. We dare not exert our power in its full latitude.
softly,
and
in
vactice,
you
know,
we
are
are obliged to go fair and
the subjects. We have only the name of masters, and rather than give
up this, which would completely subject us to the despotism of the
petticoat, I hope General Washington, and all our brave heroes would
I begin to think the ministry as deep
fight....A fine story indeed.
After
stirring
up Tories, landjobbers, trimmers,
as they are wicked.
bigots, Canadians, Indians, Negroes, Hanoverians, Hessians, Russians,
Irish Roman Catholics, Scotch,...at last they have stimulated the
(women) to demand new privileges and (to) threaten to rebel.

1.
2.

3.

Do you think John Adams takes his wife's concerns seriously?
Who.does he think holds the real power? How do his views
compare with current attitudes about the power of men and
women?
Why would a period of revolutionary activity encourage many
different groups to demand rights and privileges?

41.
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'Abigail Adams to John Adams
May 7, 1776
I cannot say that I think you very generous to the ladies. For,
whilst you are proclaiming peace and good will to men, emancipating
all nations, you insist upon retaining an absolute power over wives.
But you must remember that arbitrary power is like most other things
which are very hard - very liable to be broken; and, notwithstanding
all your wise laws and maxims, we have it in our power not only to
free ourselves but to subdue our masters, and without violence throw
both your natural and legal authority at our feet...

By 1848, more and more women were concerned with gaining equal
rights with men. Elizabeth Cady Stanton, a supporter of women's
rights, attended the first Women's Rights Convention in New York
in 1848..
She delivered a speech in which she said:
"The history of mankind is a history of repeated injuries and usurpations on the part of men toward
women, having as direct object the establishment of
tyranny over her."
Compare her views with those of Abigail Adams' which were written 75 years earlier.

Copyright New Mexico Law-Related Education Project, 1982
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'Title:

COLONIAL OPINION ON THE EVE OF THE REVOLUTION

Introduction:

This scripted role play and group activity will assist students in understanding the differing views of colonists on
the eve of the AMerican Revolution. It can be,used during
a study of the economic and political factors which led to
the Revolution.
Objectives:
1.

2.

3.
4.

To increase understanding of the differing opinions held
by colonists toward armed rebellion preceding the American Revolution.
To reinforce knowledge of the eccincimic and political
causes of the American Revolution.
To increase understanding Of different ty.pes of governmental organization.
To examine 'values about how government should be organized.

Level:
Time:

8th and above

One and one-half class periods'

Materials:

Attachment 1 - Colonial Opinion on the Eve
of the Revolution
Atzachment 2 - Attitudes Toward Government

Procedure:
1.
2.

3.

4.

5.

Hand out Attachment 1 to class.
Select 3 students,to play the roles of Samuel Seabury,
Thomas Paine, and John Dickinson. Alternatively, divide
class into groups of three and have students in each
group take the roles of the 3 colonists.
Conduct the scripted role play. If 3 students are performing in front of the class, stop the role play at
various points to ask questions about the views of each
colonist.
After the reading, hand out Attachment 2. Divide class
intO groups of 3-5. Have groups complete the first column
of Attachment 2. They must decide which items reffect the
views of each coloniSt. Instruct students to put the
initials of each colonist in the appropriate boxes.
Then have students complete the second column. .Instruct
them to indicate whether they agree (A) or disagree (D)
with the views expressed in each item.
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6.

Debrief with the following questions:
a,

Which two men have the greatest differences between
What is the nature Of their conflict?
Compare your views with those of the 3 colonists.
Which colonist do you most nearly agree with?
Ask a number of students whose views they would
have supported during the Revolution and have them
give their reasons.
As an alternative, have students
write a short paragraph starting with the sentence
before the
"I would stand with

,them?
b.
c.

Revolution because'...."\

Take a vote on the class views on whether they'stood
with Seabury, Dickinson, oF paine.
Do these conflicts of attitudes still exist today?
e.
What examples can yOu give?
'-f.: When would you justify the use of violence or revolution to handle conflict? Does your justification
"allow" the American Revolution?
d.

,

.
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COLONIAL OPINION ON THE EVE OF THE REVOLUTION

Today many Americans may be surprised to learn that in 1776
most colonists were not in favor of an armed rebellion against
It has been estimated that no more than one-third of
England.
the colonists supported such a drastic step. Rebellion involves great risks. Many colonists were afraid that a revolt
against England could lead only to disaster.
Here is a discussion between three colonial spokesmen: Samuel
Seabury, an Anglican (Church of England) minister from New York;
John Dickinson, a Pennsylvania lawyer; and Thomas Paine, a
political writer recently arrived from England. While the
following discussion did not actually take place, the words of
the three men are based on their writings. As you read, decide
which label -- radical, moderate, conservative, reactionary,
or liberal -- best fits the views'of each man.
SEABURY:

The recent move to stop trade between the colonies
and Britain will harm us, not our mother country.
If we refuse to accepttBritish goods at our ports,
in a short time, British merchants will find new
England's ships command respect throughmarkets.
Her goods are superior to most in
out the globe.
the world. Surely what we do not buy will eagerly
It is we who will suffer from
be bought elsewhere.
We
have
no trade but that which we
this boycott.
have under the protection of England.

PAINE:

Mr. Seabury, for a man of reason, you speak surprising nonsense. The colonists never have and
never will benefit from any connecticn with England.
You speak of trade. Are not our chances for favorable trade increased when we have many countries
to trade with.instead of one? England holds us So
close to her, not from love, but in order to choke us.

SEABURY:

I agree, sir, that our connection benefits Britain,
but I insist that it benefits us as well. Consider
the single problem of clothing ourselves with our
own goods. We cannot make clothes as cheaply as we
can buy them from Britain. We want woolens for the
If we do not continue to import wool from
winter.

Adapted from Vermont Legal Education Guide, Vermont Legal Education Project, Vermont State Department of Education, 1976
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,

Britain, the first winter after our English woolens
are gone we shall all be freezing with cold. Not
in twenty years, not in fifty, will we have enough
wool to clothe the inhabitants of this continent.
We depend on exports to live. With her powerful
Navy, England can prevent us from trading with all
those nations you spoke of, Mr. Paine. A-great
nuMber of people would be out of employ. We'd
have thieves,.mobs
and plenty of leisure to repent our folly.

DICKINSON:

Mr. Seabury, may I ask your opinion of Britain's
right to make laws for her American Revolution?

SEABURY:

Let me say quite simply that legislation is not a
basic right in the colonies. The Roman colonies,
for example, had no law-making powers at all. As
colonists, we are entitled only to those. law-making
powers that the parent government chooses to give
us.
The idea that we are bound by no laws except
those to which our representatives have consented
is ridiculous.
This idea is totally unsupported
by any facts whatsoever.
If followed, it would de-stroy the British government. We are part of the
British Empire and should obey the laws of that
empire.

DICKINSON:

I am of the opinion that England has the right to
control colonial trade but not to tax the colonists.
Do you feel that England's right to make laws for
her colonies includes tax laws?

SEABURY:

No government can exist which can pass
Yesi indeed.
laws but not raise money to make them work. If
Parliament is going to pass laws for our protection
on the frontier, then it is only right that we be
taxed to pay for that protection.

PAINE:

Seabury!
Don't you see that England acts with only
oneiobject in mind, -- what good it will do for England!
Nothing else. She passes laws, not for our
good, but for hers.
She defends us, not for our
good, but for hers.
She would defend any nation in
the world if it were in her interest to do so. And
she defended us from her enemies not ours -- from
those who had no quarrel with us but were enemies
I challenge anybody to show a single
of England.
advantage that this continent can reap by being
conneCted with England. But the disadvantages are
without number.
Our connection with England involves
us in European quarrels and wars when we might be at
peace and engage in profitable trade with all of
Eu]Jope.
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DICKINSON:

Mr. Paine, I fear the next step which such logic
I would caution -must take.

PAINE:

Caution, Mr. Dickinson, is a luxury enjoyed by
men blind to justice. Everything that is right
or natural pleads for separation. The blood
of the dead, the weeping voices of nature cries,
'tis time to part.'

DICKINSON:

I would caution -- and I say this from the very
depth of my being -- I would caution against any
such a move. Every government, at some time or
It is then the duty of the
other, makes mistakes.
governed to try to correct these mistakes. Mr.
Paine, you would have us use a club before we have
I feel that such a course is preused discussion.
Let us behave like dutiful children, who
mature.
have received unjust blows from a beloved parent.
Let us complain to our parent, but with words, not
guns.- The British are a generous, sensible, and
They may make mistakes; but I cannot
humane people.
yet believe they will be cruel or unjust.

SEABURY:

Let me add a very practical consideration to
Mr. Dickinson's advice. England is not an old,
As yet we
wrinkled, worn-out hag. She is strong.
have experienced only the back of her hand. What
chance wouldlae have against her full fleet and
troops? God forbid!

PAINE:

God, Mr. Seabury, forbids injustice. You speak of
harmony and peace. Can you restore to us the time
that is past? A government of our own is a natural
right, and it is better to form a new one now, when
we have the power,.than 'to wait until we may have
Every spot in the Old World
such a chance again.
is overrun with oppression':\ Let us make America
a place of freedOm for all ritapkind!
\

DICKINSON:

The cause of liberty is a cause ,of tbo much dignity
to be won by cannon and bayonet. One does not shape
a diamond with a blacksmith's hammer. Let us first
try to have our wrongs set right by iUst and peaceful means -- by boycotting British good's, for ex-.
before we take a step so extreme'as to go
ample
and fight our mother country.

SEABURY:

And Mr. Paine, do you think that, once independent,
the colonies would then unite? The probable result
would, in fact, be eternaa bloodshed among themselves over boundaries and trade.

:
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ATTITUDES TOWARD GOVERNMENT
Individual
Values
A = agree
D = disagree

Attitudes of
3 Colonists
..-

1. It would be wrong to change the system of government we have inherited.
It
has the benefits of long experience.
2. A leader is not fully responsible to
the people, but only to God, from
whom he receives authority.
3. Fair decisions can be made only by
impartial leaders who have no special
interest whatsoever at stake. Only
these people should be allowed to
govern.

4. Leaders should not bow to the pre-.
judiced interests of the people,
but should be guided by a sense of
law.
Legal rights & the general
welfare should be their only guidelines.
5. Each man.should.have a say in deter-'
mining his own fate.
Thus the government should be run by representatives
chosen by a majority of the people.
6. A country belongs to those men who
own property in it, and they should
govern.

7. Power should be separated and dividedamong several ruling groups.
Centralized power often brings tragicmistakes.

8. The power to govern should be given
to the most capable people, to those
who have demonstrated intelligence
The average man does not
and skill.
have enough skill to govern his
fellowmen.
9. Life is naturally a struggle.
Those strong enough to seize
power earn the right to govern.

10. Time, money, and effort are saved
when a small, unified group runs
It is inefficient
the government.
and wasteful to split power among
groups who will bicker and delay
decisions.
,
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Title:

THE DECLARATION OF INDEPENDENCE

Introduction:

This activity is designed to assist students in interpreting
the meaning of the Declaration of Independence, a document
which is often religated to the index of history texts and
never read by students. Students are asked to play the roles
of delegates to the Continental Congress and discuss and explain the meaning of the Declaration of Independence. This
activity can be used during a study cf the events leading to
the Declaration of Independence.
Objectives:
1.
2.

To develop understanding of the conditions which lead to
the Declaration of Independence
To develop understanding of the role of government and
the rights of citizens.

Level:

Time:

8th and above

One and one-half to two class periods

Materials:

Attachment - Part I, II and III

Procedure:
1.
2.

3.
4.

5.

6.

Hand out the three parts of the outline of the Declaration
of Independence to all students.
Explain that students are to take the roles of delegates
to the Continental Congress that is meeting on July,4,
1776 to review and discuss the Declaration of Independence.
Explain that Thomas Jefferson and others have prepared
this outline expressing the belief of the colonists, the
wrongs done by the King of England, and the dEcision to
form a new government.
Divide the class into 3 groups and assign Part I, II and
III of the outline to each of the 3 groups.
Explain that each group is responsible for reviewing and
discussing among themselves the meaning of the part to
Have the groups discuss the
which they are assigned.
questions provided.
Then have each group make a 10 minute presentation to the
rest of the class on the meaning of the part to which they
have been assigned. Allow time for discussion and debate.
If each group is in agreement with the principles of the
declaration, they can then ratify the document.
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THE DECLARATION OF INDEPENDENCE

PART I

PART I - Statement of what Colonists Believed:

A

Beliefs about Men's Rights:
1 All men are created equal.
2
God has given all men some basic
rights, and these cannot be taken
from them.
3
Some of these rights are the rights
to life, to liberty, and to the
pursuit of happiness.
Beliefs about Government:
1 The job of the people who run the
government is to protect the
rights of the people.
The powers held by the people who
2
run the government have been
given to them by the people they
represent.
Beliefs about Changing the Government:
1 When the people who run the government begin to take away the rights
of the people, the people may:
Change their government, or
a
Get rid of the old kind of
b
government and set up a new
kind based on the ideas they
think will be best for the
safety and happiness of the
people.
Government should not be changed
2
for small or unimportant reasons.
The people will put up with very
3
rather
bad conditions if tney can
than change the kind of government
that they are used to.
But when rights are taken from the
4
people for a long time, and when
there is a danger that the people
who govern the country are trying
to Lake all the power, then the
people have the right to:
Throw out these rulers, and
a
Make new laws and a new
b
government.

liberty
freedom of
action, belief, or expression; political freedom from unjust or unrepresentative government;
a legal right to engage
in a certain kind of action without control or
interference.

pursuit of happiness the act of seeking to gain
happiness.

From Law in a New Land, Law in American Society Foundation,
Houghton Mifflin Company, 1972. Used with permission.
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THE DECLARATION OF INDEPENDENCE - PART I

What do you think?

What is meant by

1.

What is meant by the right to liberty?
the right to the pursuit of happiness?

2.

Where did the colonial leaders believe that the men who
ran the government got their power? Is this true today?
Why?

3.

With which of the beliefs in Part I of the Declaration
With which do you disagree? Why?

.do you agree?
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THE DECLARATION OF INDEPENDENCE
Part II

A

PART II

Chief Wrongs Done to the Colonists by the King:

The king did not let the colonists make all the laws they
needed for their own good.
When colonial assemblies voted in a way the king did not
like, he did away with them.
The king got the judges to decide cases as he wanted.
The king kept armies in the colonies even when there was no war.
The king would not let colonists trade with other coigt.ries.

The king taxed the colonists without letting them vote in
Parliament on the taxes.
Many times a person was.not allowed the right to a trial by jury.

What do you think?
1.
2.

3.

What is a tax? Why did the colonists complain about, being
Why?
taxed? Was this a fair complaint?
Which wrongs listed by the colonists do you think are the
worst? Do you think people in England felt the same way
as the colonists about the king's actions? Why?
If a ruler did all those things today, would he be the fit
ruler of a free people? Why?
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THE DECLARATION OF INDEPENDENCE - PART III
Part III - Decision of the Colonists to Form 'a
Government

riew

The words in the outline below are
very much like the words in the real
But they have been
Declaration.
changed a bit - to make them easier
to understand.

A

B

C

We, the representatives of the United States
of America, by the power given to us by the
people in these colonies, say that these
united colonies are, and have the right to
be, free and-independent states.
We say that these states are no longer under
the rule of England and its king.
We say that because we are free states, we
have the power to make war, to make peace,
to make agreements with other countries, to
trade with other countries, and to do all
of the other things that a free country
can du.

With God's protection, we all pledge to
support this Declaration with our lives,
our fortunes, and our sacred honor.

What do you think?
1. Where did the colonial leaders say they got their
power to make this Declaration?
2. In your own words, what do you think "Declaration
of Independence" means? What line or lines in
Part III show that it is a "Declaration of Independence"?
3. What powers will the new states have as a free
country?

A
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Title:

UNDERSTANDING THE CONSTITUTION

Introduction:

This brief outline of the Constitution can help students understand the meaning of each article in lieu of trying to wade
through the actual document. It is essential that the concept
of governance be developed and.made concrete so that students
can understand the importance of the Constitution in establishing the new government. This activity can be used as an
introduction to the Constitution.
Objectives:
1.
2.
3.

To clarify the content of the Constitution.
To develop an understanding of-the legislative, executiVe
and judicial branches of the federal government.
To increase awareness of tha need for law and government.

Level:
Time:

8th and above

One class period

Materials:

Attachment- The Constitution if the United States

Procedure:
1

.2

3.

Before looking at the outline, tell the students to imagine
that they are members of a small society and that they must
organize themselves in order to live together. Ask them to
brainstorm the things that their society would need in order
to function. Among the requirements students might list:
a way for the groups to make decisions
a.
a way for leaders to be chosen
b.
a way for the group to make rules
c.
a way for the group to enforce those rules
d.
List student responses on the board. Explain to students
that this was the same process the Founding Fathers went
through in 1787 when they wrote the Constitution for the
new nation.
Hand out the attachment. Read the introductory paragraph.
Then have students look at the list of requirements on the
board for setting up a society. Ask students to find the
articles of the Constitution which meet the needs of government which they have listed.
Read through the entire outline. Allow time for discussion
and questions.
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THE CONSTITUTION OF THE UNITED STATES
Article I

Tells who makes the laws 'in the
(Legislative Branch):
federal government

A

Laws are made by a Congress, which
is divided into two "houses" - a
Senate and a House of Representatives.

Senators and Representatives:
1 Tells how they are elected.
2 Tells their duties and lawmaking
powers

Article II

Tells who carries out the laws
in the federal government (Executive Branch) :

A

The President:
1 Tells how/he is elected.
2 Tells his duties and powers.
The Vice President: tells how he is
elected.

Article III - Tells who judges the law in
the-federal government

A

(Judicial Branch)

The U.S. Supreme Court:
1 Tells how the judges are.chosen.
2 Tells their powers
Other federal courts, set up by
Congress.

legislative branch
the branch of government
concerned with making the
ThiS
country's laws.
branch, Congress, 's madeup of the Senate nd the
House of Represe tatives:

executive branch the branch of government
concerned with putting
the count-y's laws into
This branch is
effect.
headed by the President.

judicial branch
the branch of government
charged with explaining
the meaning of our laws
and administering our sysThis
tem of justice.
branch is made up of the
Supreme Court and the
lesseT court§ set up by
Congress.

THE THREE BRANCHES OF GOVERNMENT

President and
Vice President
sentatives
Supreme and
other Federal Courts
of

Sena.t,

/)

Qes

Lo
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Article IV
A
B

Tells about the states:

'How a new state ,:an become part of
the United Statec.
-Every state must'. have .9 government
elected ty the people.

The U.S. government has to protect
every state.

Article V -Tells how the Constitution can
ht., changed:

A

New parts added Co the Constitution
are.called amendments.
The first ten amendments are called
the "Bill of Rights."
So fa'r, 26-amendments have been
added.

Article VI
A

Tells about our highest laws:

The Constitution, other federal laws,
and all treaties made by the United
States are our highest laws.
Judges in every state must follow
these highest laws over any state
'or local laws.
SUite and federal officials must take
an oath to support the Constitutidn..

Article VII

Tells how the Constitution'

became law.

A

Al least nine.of the thirteen new
states had to vote to accept the
and put it into
Constitution as law
effect.
This step Was called "ratificatFo.n."

WHAT DO YOU THINK?
1.

2.

Under the Constitution, what are the two "housee that make
Is the job of these houses like that of a
federal laws?
governor or of an assembly? Why? What is an amendment?
Why do you think the chart on the first page shows the Constitution as a tree trunk? Which branch has two subbranches?

From Law in a Nev Land, Law .in,American Society Foundation,
Houahton Mifflin Company; 1972. Used.with permissiah.
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Title:

CLAIM YOUR POWERS

Introduction:

Students usually undet.stand the idea of separation of powers
but often have difficulty in remembering the role of each
branch of government. This exciting game will give students
an opportunity to reinforce their knowledge of the powers
of each branch and at the same time will make a review of the
first three articles of the Constitution enjoyable.
Objectives:
1.
2.

3.

To reinfOrce the distinctions among the three branches of
'government.
To increase understanding of the powers of each branch of
government as delineated in Articles I, II and II of the
Constitution.
To enhance reading, listening and critical thinking skills.

Level:
Time:

8th and above

One class period

Materials:

Situations (for teacher only)
Attachment 1
Attachment 2 - Scoring Sheet (for teacher only)
3 reversib.le signs with "CLAIM" and "DO NOT CLAIM" written
/ on opposite sides
L-Gopies of U.S. Constitution for each student
,

Procedure:
1.
2.
3.

Divide.class into three groups representing the executive,
legislative and judicial branches of government.
Provide each student with a copy of the U.S. Constitution.
Give each group a sign with "CLAIM" and "DO NOT C' ,fm"
writtel, on opposite sides.
Explain that the purpose of this game'is to review the
first three articles of the constitution.
For the first 10 minutes, have the legislative group review Article I, the executive group. Article II, and the
judicial group Article III/. Each group should vote the
powers given to its branch during this review.. If the
groups cOme across powers given to another branch, in
the articles they are assigned, they should inform the
other groups.
,

4.
5.
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6.

7.

8.
9.

Next, tell the class that they will hear a series of
situations, each involving a power of one or more.branches
of government. After each situation is read, allow groups
one minute to discuss the situation and refer to the
Articles to decide if the power resides with their
branches of government.
Then read the situation again and say "Claim your powers."
Each group must hold up its sign to show "CLAIM" or
"DO NOT CLAIM." Ask each group to explain the reasons
for their decision Or support it with a quote from the
Articles.
Record the scores for each situation on the board by
duplicating the grid on Attachment 2.
Explain that scoring will be as follows:
a. Two points will be given for correctly claiming
and justifying the claim of a power.
b. One point will be given for correctly voting not
to claim a power.
c. A zero will be given to a group incorrectly claiming or not claiming a power.
d. At the end of the game give a one point bonus for
each power that one group informed another of
during the 1.0 minute review.
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SITUATIONS

b.

A bill is tO be considered requiring automobile manufacturers to instail seat belts in all new cars.
A case is being appealed from the Texas Supreme Court.

c.

The United States needs an ambassador to Argentina.

d.

There is a vacancy on the Supreme Court'and a new justice
must be appointed.

e.

The United States has decided to recognize the new
Republic of Xanadu.

f.

The state of Arizona is suing California over water

a.

.

rights.
g.

The army wants more money for tanks.

h.

A law recently passed by the state of Louisiana has been
challenged as being unconstitutional.
Ralph Z. has been charged with a federal crime Of transporting stolen automObiles from Texas to Oklahoma.

i.

j.

Impeachment proceedings have been brought against the
President.

k.

A bill is being ve0ed.

1.

A State of the Union, message is being prepared.

m.

An ambassador from a foreign country has been arrested.

n.

A law is declared null and void.

o.

War is declared on Transylvania.

p.

A federal income tax rebate is being considered.

q.

A treaty with a foreign country to import oil is being
negotiated.
A case has arisen over a collision between a U.S. naval
vessel and a privately-Owned freighter.

r.

s.

There is a dispute over land between two_Indian tribes
who claim the land was given to each of them under
separate treaties.

Used with permission from the Law in a Changing Society Project,
Dallas, Texas.
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ATTACHMENT 2

SCORING SHEET
_

SITUATION

BRANCH

t

Judicial
C
a.

b.

NC

C

1

2

1

2

d.

1

2,

e.

1

2

I

1

NC

2

1

2

1
1

1

2

g.

C

NC

1

2

c.

f.

Legislative

Executive

2

2

h.

2

1

1

i.

2

1

1

1

2

.

1

k.

1

2

1

1.

1

2

1

m.
n.

1

1

2

1
.2

o.

1

p.

1

q.

1

r.

2

s.

2

12
2

1
2

1

1

2

1

1

1

1

4

*i'cliONUS POINYS**
7S i L.uat ion:

b.

i.

Give the legislative branch 3 bonus points if it claims this power and
gives as its reason its power of impeachment.
Give the executive branch 3 bonus point& Jf it claims this power and
gives as its reason the power to enforce laws. (The FBI would probably
arrest Ralph Z.)
Give the judiCial branch 3 bonus points if it claims this power and
ives as its reason that the Chief Justice presides during the trial.

NOTE:

If students suggest
There are other possible bonuspoint situations.
Since
other reasonahle claims to n power, award points accordi'ngly.
this might throw off the equal sums for each branch (30 possible for
.euch as currently written and scored) , the groups could be told that
the ,winner will be the group whic_11 comes closest to its total
possible points.
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Title:

DRAFTING THE BILL OF RIGHTS

Introduction:

This activity gives students an opportunity to draft their
own Bill of Rights and compare it to the actual 10 amendBy examining their own
ments of the U.S. Constitutibn.
values concerning the rights of citizens, students will
have a basis tor undelstanding and evaluating what the
framers of the Bill of Rights thought important in protecting the citizen from intrusion by the government.
This
activity should be used as an intrOduction to the Bill of
Rights.

Objectives:
1.
2.

3.

To develop understanding of the guarantees of the first
amendments of the U.S. Constitution.
To examine individual values concerning the rights of
citizens vis a vis government intrusion.
To enhance critical thinking and writing skills.

Level:
Time:

8th and above

Two class periods

Materials:

Attachment 1 - Drafting the Bill of Rights
The Bill of Rights
Attachment 2
Procedure:
1.
2.

3.

4.

Discuss with students the events leading to the drafting
of the Bill of Rights.
Hand out Attachment 1. (Do not show students the text of
the Bill of Rights until after completing Attachment 1).
Explain that students will act as the framers of the Bill
Divide class into groups of 4. Read instrucof Rights.
Instruct each group
tions on Attachment 1 with students.
to select a recorder to write down the group's list of
Proceed with group work.
rights.
When students are finished, have each group put their
Have the entire class evaluate the
lists on the board.
lists and come up with a final list.
Read each amendment.
Compare the
Hand out Attachment 2.
amendments with the list of rights the class prepared.
Discuss the questions on Attachment 2.
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ATTACHMENT 1

DRAFTING THE BILL OF R1GHT$

You are members of the First Congress of 1789-1790. The
Constitution has been ratified and the promise to add a Bill
of Rights must be kept. These amendments to the Constitution will guarantee certain tights of the people by placing
limits on the authority of the government. Draft a 1,is-b
of items which you think are important enough to be included
Be sure,to consider
by this Congress in the Bill of Rights.
in your list all of the freedoms you believe citizens should
Be sure that your
have to protect them from the government.
rights are clearly and specifically stated:
After you have prepared your list, your group must prepare
a defense for each itemon that list. Why do you think each
item is important enough to be included by this Congress?
Present your list and your reasons for each item to the class.
The entire class will
These will be recorded on the board.
decide which to include in the final versiori of the Bill of
Therefore, your arguments for the items on your list
Rights.
must be convincing.

Copyright New Mexico Law-Related Education Project, 1982

ATTACHMENT 2

THE BILL or RIGHTS

AMENDMENT I
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of peech, or of the press; or the right of the
people peacably to assemble, and to petition the Government
for a redress of grievances.
1.

2.

3.

4.

What are some of the experiences in colonial America that
led to this Amendment?
How is each right related to the others listed in Amendment I?
Comment on this quotation by Supreme Court Justice Black:
"Freedom to speak and write about public questions is as
important to the life of our government as is the heart
to the human body."
How do these rights safeguard democracy?

AMENDMENT II
A well regulated Militia., being necessary to the security of
a free State, the right of the people to.keep and bear Arms,
shall not be infringed.

AMENDMENT III
No Soldier shall, in time of peace be quartered in any house,
without the consent of. the Owner, 'nor in time of war, but in
a manner to be prescribed by law.

AMENDMENT IV
The right of the people to be secure in their persons, houses,
papers:and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but up'on
probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or
things to be seized.
1.

Look up the word "militia" in your dictionary. What is the
difference between a militia and a regular standing army?
What kinds of services could a state militia perform? Why
would it be important to prevent Congress from disarming
state militias?

63

ATTACHMENT

2.
3.

4.

5.

How do Americans feel about property and privacy?
Does the saying "A man's home is his castle" have any
bearing on Amendments III and IV?
What were tlie Writs of Assistance? How were they used?
How would Amendment IV prevent these kinds of abuses from
happening again?
What are the two requirements.for issuing a search warrant?
How would they contribute to "the right of the people to
be secure"?

AMENDMENT V
No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment of indictment of a
Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service'in time of War or public
danger; nor shall any person be subject for the same offence to
be twice put in jeopardy of life or limb; nor shall be compelled
in any criminal case to be a witness against himself, nor be
deprived of life', liberty, or property, without due process of
law; nor 'shall private property be taken for public use, without
.

just compensation.
1.

2.

3.

4.

5.

6.

The Fifth Amendment contains six separate rights guaranteed
List them.
to a person accused of a crime.
What is a grand jury? What does it do? How does a grand
jury safeguard the rights of a person accused of crime?
The "double jeopardy" phrase comes from this Amendment.
What does the phrase mean? Is this an important right?
The words "compelled in any criminal case,to be a witness
against himself" apply mainly to statements made by an
accused person. Can you think of some methods used earliar
in history where people were forced to confess to crimes?
How would the* Fifth Amendment prevent this from happening
in the United States?
'The words "due process" have come to mean fundamental fairIn order to take away a. person's life, liberty, or
ness.
property, the government must have fair laws and procedures.
Can you think of examples of'fair laws and procedures? Why
is this important to.people living in a democracy?
The last phrase of the Fifth Amendment limits the right of
the government to take private property for public use. An
example might be private prdperty needed to build a public
highway. How do Americans feel about private property?

ATTACHMENT 2

7.

A Supreme Court justice once said that one important test
of the quality of a civilization is the way it treats
persons accused of crime. Do you agree?

AMENDMENT VI
In all criMinal prosecutions, the aacused shall enjoy the
right to a speedy and public trial, by an-impartial jury of
the State and district wherein the crime shall have been committed, which district shall have been previously ascertained
by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him;
to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence.
1

The Sixth Amendment is about procedures in criminal trials.
List the six guarantees contained in this Amendment.

2

A person charged with a crime is usually,arrested and
placed in jail. Why would the right to a speedy.trial be
an important right?
What are the advantages of a publit trial? Why would secret
trials be dangerous?
Whatare the advantages of a jury trial? What does the
word "impartial" mean?
In the Colonial Period, colonists were sometimes taken to
England for trial. This was one of the grievances against
the English government. Why would an accused person want
to be tried by people from his own community?
How does knowing the charge againstyou help you and your
lawyer prepare a defense?
What role do witnesses play in a trial? Why should a person
accused of a crimeebe present to hear what they say?

3

4

5.

6

7.
8.

Why does a person accused Of a crime need a lawyer?

AMENDMENT VII
In suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined
in any Court of the United States, than according to the rules of
the common law.

AMENDMENT VIII
Excessive bail shall not be requited, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.
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AMENDMENT ,X
Theenumeration in the Constitution, of certain rights, shall
not be construed to deny 'or disparage others retained by the
people.

AMENDMENT X
The powers not delegated to the' United States by the Constitution, nor prohibited by it to the States, are reserved tp the
States,respectively, or to the people.
1.

2

3

4

5

The Seventh Amendment refers to civil trials. What is the
difference between a civil trial and a criminal trial?
Is it important that the Bill of Rights provide for a jury,'
trial ip a civil case since the Sixth Amendment grants a
jury trial in criminal cases?
What is bail? How would excessive bail affect an accused
person's ability to get out of jail?
What would be the effect of excessive bail on the principle
that a person is innocent until proven guilty beyond a
reasonable doubt in a court of law?
Can you think of some historical examples_of cruel and
unusual punishments? What would you think of a society
that burned 'people at the stake or used the rack or wheel?
The death penalty has been challenged as a "cruel
(NOTE:
and unusual punishment." At the present time the Supreme
Court has upheld the death penalty laws of someof the
states.)

6.

7.

Some people thought that a Bill of Rights might be dangerThey said that if some of the rights of the people
ous.
were listed, they might lose others not listed. How would
the Ninth Amendment prevent this from happening?
The Constitution of the United States sets up a federal
system: This means a system where governmental power is
divided between the national government and'the state
However, many people still feared a strong
governments.
national government.. Why.,rlfs.tatc4 the principle in the
Bill of Rights?

rsjd with pcq-mission from the Law In a Changing Society-Project,.
Dallas., Texas.

66

Title:

REWFIfIT THE FIRST AMENDMENT

Introduction:'

'Since the First Amendment provides for a number of interrelated yet different right's, it is useful to have students
look closely at the language to'better understand its meanin9.
This brief exercise asks students to interpret and
rewrite the Amendment and can be used when stUdying the Bill
of Rights prior to First Amendment case studies.
Objectives:
1.
2.

3;

To develop understanding of each guarantee of the First
Amendment.
To increase understanding of the interrelationship of
the guarantees.
To enhance reading and writing skills.

Level:
Time:

8th and above
15 minutes

Materials:
--r?
Procedure:
1.

2.
3.

Attachment

Rpwrite the First Amendment'

As a homework assignment or in class,
Hand out attachment.
have students rewrite each phrase of the First Amendment in
the right hand column.
Discuss student interpretations of each phrase.
For additional disCussion, introduce the notion of the
Suggested discussion
possible limitations of these rights.
questions:
-a. Can you think of any situations in which these
rights would not be guaranteed?
b. Are there any laws or rules you know of that
do limit these rights?
This discussion can lead into the next activity, "Defining
the Proper Boundaries for Free Expression."

67

ATTACHMENT

REWRITE THE FIRST AMENDMENT

Its Interpretation

The Amendment

CONGRESS SHALLMAKE NO LAW

RESPECTING AN ESTABLISHMENT OF
RELIGION,

OR PROHIBITING THE FREE
-EXERCISE THEREOF;

OR ABRIDGING THE FREEDOM OF
SPEECH,

OR OP THE PRESS;

OR THE RIGHT OF THE PEOPLE PEACEABLY TO ASSEMBLE,

AND Tn PETITION THE GOVERNMENT FOR
REDRESS OF GRIEVANCES.
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Title:

DEFINING PROPER BOUNDARIES FOR FREE EXPRESSION

Introduction:

The First Amendment guarantee of free speech is not absolute.
This activity will give students an opportunity to explore
their attitudes about what the boundaries of free speech
It will also denonstrate the process of judicial
should be.
interpretation and the necessity of defining the parameters
of constitutional guarantees. The activity should be used
after examining the language of the First Amendment.
Objectives:
1.

To develop an understanding of the limitations of free

2.

To inCrease awareness of how constitutional rights are
interpreted.
To examine individual values concerning the limitations
of free speech.
To enhance reasoning skills.

speech.

3.
\el.

Llevel:

8th and above

\

Time:

One class period

Maerials:

Attachment

Defining Proper Boundaries for
Free Expression

.Pro\cedure:
1.

2.

Ask students several springboard questions such as:
a. Does freedom of.speech mean a citizen is free
to say anything he/she wants at any time, any
place, and in any Situation?
b. Are there limits t.o freedom of speech?
Divide class into groups of 4-5.
Hand out attachment.
Have groups respond to the items. Tell them that group
decisions do not have to e unanimous if/ there are
differences of _opinion that -ca:re not resolved through
discussion.

3.

After groups have completed the activity, discuss each
Have lroups giVe their responses and the reasonThis m4y be recorded on a grid on the
ing behind them.
blackboard.

.item.

A

NOTE:

This activity is intended to allow students to
explore their own values related to what speech
acts'the Constitution should or should not proThere are Court decisions for many of
tect.
these situations, but the decisions relate to
specific cases, which, when generalized; might
be misleading.
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DEVINING.PROPER BOUNDARIES FOR FREE EXPRESSION

Congress shall make no law...abridging the freedam of speech,
or of the pre'Ss; or the right of/the people peaceably to
assetble, and to petition thelClovernment for a redress of
1°
grievances.
4

"o.

Does the'First Aliflendment protect someone who:
1.

makes a political speech in support of a candidate.for mayor?

2.

publically criticizes the.president?

3.. makes a pro-Nazi
4.

peech outside a Jewish community center?

uses a sound truck to broadcast his message in a residential
area?

5.

pickets a grocery store in support of a danand that the store
hire more Black perspnnel?

6.

wears a green armband to school to show his suppOrt-for the
Irish Republican Army?

7.

teephones the school with a phony botb threat?

8.

after hearing that American soldiers would be sent once again
to fight in Southeast Asia, burned his draft card?

9., writes a book praising the communists?
10.

attends a meeting Of the KKK?

11.

assetbles a group to protest\some city policy and in doing so
blocks sidewalks?

12.

wants to buy an ad in the school newspaper to criticize the
school board?

13.

speaks to oLhers so they can.plan a series of political
kidnappings?

14,

tied to it is the'message "Free all political
throws a rock
through a window at the county jail?
prisoners!"

15.

urges an angry crowd to march on city hall and "Teach those
in power a lesson?"

16.

falsely shouts "Fire!" in the gym while it is filled°with
people watching a basketball game?
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17.

writes a book which-is advertised as the "dirtiest book ever
written?".

18.

makeS false claims in an advertisement for a product offered
for sale?

19.

threatens verbally to kill you?

20.

urges the violent overthrow of the government at same
future unspecified time?

21.

carves obscene messageS in desk tops at school?

22.

refuses to follow the school dress code?

23.

collects signatures on a petition opposing planned zoning
change?

24..

holds a parade without a permit?

25.

hands out leaflets urging passage of the Equal Rights
Amendment to members of the state legislature?

26.

embarasses the Governor by telling a large audience
about a mistake the governor made?

27.

calls for resistance to the military draft during a
declared war?

28.

damages your reputation by publishing lies about your
private life?

29.

joins the CoMmunist Party of America?

30.

has a friendly conversation with a neighbor?

Used with permission from the Law in a Changing Society Project,
Dallas, Texas.
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CASE STUDIES IN FREEDOM OF RELIGION

Introduction:

Freedom of religion is best defined through court cases that
have helped clarify the meaning of theEstablishment and Free
Exercise Clauses of the First Amendment. This group of nine
case studies will allow students to apply their understanding
the First Amendment by examining fact situations, writing
o!-.
theii ..wn opinions, and comparing them to the actual court
This activity can be used when studying the First
.iecisions.
Amendment of the Bill of Riahts.
ectives:

4.

Te understand the Establishment Clause of the First
Amendment.
anderstand the Free Exercise Clause of the First
Amendment.
To enhance understanding of the balancing of the ._interests
society and individual freedoms with respect to
()
religious freedom.
To enhance reasoning and writing skills.
lith

Time:

One class period

Materials:

Attachment 1
Attachment 2

Case Studies in Freedom of Religion'
Decision Sheet

Procedure:

This activity can be done in small groups or as an individual
writing activity.
Small group activity
A.
Read through the first page
1. -Hand out Attachment 1.
Also discuss
with class and discuss questions 1-3.
society
with the
the need to balance the interests of
riuhts of the individual.
'Divide class into 9 groups. Assign one case to each
Have groups discuss their cases and write
aroup.
their own opinions, including a decision and reasoning.
Have each group explain its case and decision to the
3.
rest of the class.
Hand out Attachment 2 and allow students .to read the
4.
Compare students' opinions
actual court decision.
with the court decisions.

B.

Individual writing exercise
Hand out Attachment 1 and discuss the first page.
2.
As homework or in class, have students individually
read cases and write their own opinions.
Hand out Attachment 2 and allow students to compare
3.
their opinioas with those of the court.

1.

41
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ATTACHMENT 1
CASE STGDIPS IN FREEDOM OF RELIGION
The First Amendment states: "Congress shall make no law
respecting an establishment of religion, or prohibiting the
free exercise thereof...." At the time the Constitution
and the Bill of Rights were written, -five states had their
The Founding Fathers
own official or. "established" church.
knew that they could never establish a single religion for
the entire nation.
1.

2.

3.

Define "an establishment of religion."

President Thomas Jefferson was against any relationship
In 1802 he said that,.in his
between church and state.
opinion, the First Amendment was intended to build "a
wall of separation between church and state."
What did he mean?

Define "free exercise" of religion.

Read the follc4ling cases carefully. After considering the
issues and the definitions you have ;written above, write
your opinion on each case, stating your decision and
giving your reasoning.

5.

Decide whether the issue in each case involves the
Establishment Clause, the Free Exercise Clause, or both
Clauses.

6.

How did you resolve the issue of balancing the interests
of society wit:: individual freedoms in each case?

t.e
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A.

Reynolds v. United States (1878)

George Reynolds was a Mormon living in Utah Territory.
Because the Mormon religion supported plural marriages and
regarded polygamy as a religious obligation, Reynolds had
more than one wife. He was charged with violating a law
passed by Congress applicable to the territories which stated:
EverI person having a husband or wife living, who marries another,
whether married or single, in a Territory, or other plae over
which the United States have exclusive jurisdiction, is guilty of
bigamy, and shall be punished by a fine of not more than $500,
and by imprisonment for a term of not more than five years.

Reynolds argued that this statute was unconstitutional
since it violated his right to free exercise of religion under
the First Amendment. The statute violated his right to -practice the tenets of his religion.
B.

State v. Massey (1949)

In a city.in North Carolina, a cult of snake handlers
regularly handled poisonous snakes as part of their religious
practices.
When the city passed an ordinance making it illegal
to handle "poisonous reptiles in such a manner as to endanger
public health, welfare, and safety," the cult refused to obey
the law.
The members of the cult were convicted and they
appealed to the North Carolina Supreme Court. 'They argued
that they were not endangering public health, welfare, and
safety because it was only the members of the cult who handled
snakes and they did it voluntarily as part of their religious
practice.
C.

People ex rel. Wallace v. Lambrenz (1952)

A child was born to parents who were members of the Jehovah's Witnesses sect. The child had a serious medical
problem which would lead to death without an immediate blood
transfusion.. The tenets of the sect prohibit blood transfusions and the parents th..7efore refused to- let the child be
treated. The case was taken to family court.
D. -State ex rel. Holcomb v. Armstrong (1952)
According to a requirement made by the Boa:rd of Regents
at the University of Washington, all registered students must
have chest x-rays to test for tuberculosis. A student who
was a member of the Christian Science Church refused on the
grounds that it was ar_fainst the tenets of her church and
against her own religious beliefs.
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Gallagher, Chief of Police of City of Springfield,
Massachusetts v. Crown Kosher Supermarket (1961)
The Crown Kosher Supermarket in the city of Springfield
kept its shop open on Sunday, since Saturday was the Jewish
sabbath and Orthodox Jews dn not shop on that day. Almost
one-third of its weekly business was done on Sunday. No
other supermarkets remained open on Sunday. The Crown Kosher
Supermarket was charged with violating the Massachusetts Sun.
day Closing Laws prohibiting the opening of'shops,and doing
The defendant argued 'that the law denied
business on Sunday.
him equal protection of the laws, violated his freedom of
religion, and in addition, contributed to an establishment
of religion.
E.

.

Torcaso v. Watkins (1961)
Torcaso, who had been appointed a notary public in the
state of Maryland, refused.to declare his belief in God. The
state Constitution provided that no religious test could ever
be required "as a qualification for any office of profit or
trust in this State, other than a declaration of belief in
the existence of God." Torcaso sued the state for tefusing
to give him his commission on the grounds that the requirement
violated his right to freedom of religion under the First and
Fourteenth Amendments of the U.S. Constitution.

F.

Sherbert v. Verner (1963)

G.

The Seventh-Day Adventist Church prohibits its members
Adell Sherbert, a member of the
ehurch, was employed at a textile mill and was allowed ID'S' her
employer to work a five-day week. When her work week was
changed to six days, including Saturday, she refused to work
She tried to get a job at other
on Saturdays and was fired.
mills in the area, but failed because none would let.her work
She filed for unemployment insurance, but
a five-day week.
was turned down because she had refused to take ",available
Sherbert
suitable work" as specified br--law in South Carolina.
argued that, this action violated her freedom of religion.
from ,working on Saturday.

,

People v. Woody (1964)
Indians who were members of the Native American Church.
smoked peyote, a hallucinogen, as a sacrament during reliqious
ceremonies. -A California narcotics law prohibited the use of
.,hallucinoTenic drugs, which 'were "controlled substances."
Members of the Native American Church who smoked peyote were
arrested and convicted of violating the law: They appealed
on the grounds that their freedom of religion was violated.
H.

.

ATTACHMENT 1

I.

'Stone v. Graham (1980)

The legislature of the state of Kentucky passed a statute
requiring the posting of a copy of the Ten Commandments on
the walls of all public classrooms in the state. The law provided that all copies had to have in small print at the bottom:
"The seculat application of the Ten Commandments is clearly
seen in its adoption as the fAdamental legal code of Western
Civilization and the Common Law of the United States.t' The
laW alsb requireq that_copies were to be purchased wittp funds
from private sources. Parents of students asked for an injunction to prevent the state from enforcing the statute on
the grounds that the' statute violated the First Amendment
guarantees of freedom of religion.

*I"

Copyright New Mexico Law-Related Education.Project, 1982
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DECISION SHEET
A.

Reynolds v.,United States (1878)

Laws are made for the government of actions, and while
they cannot interfer& with mere religious belief and opinions,
they may with practices. Freedom of religion does not apply
to those actions which violate social duties or which subvert
qood order.. Polygamy,is considered an offense against society.
It is impogsible to believe that the constitutional guarantee
of religious freedom was intended to prohibit legislation in
respect to this most important feature of social life.
B.

State v. Massey (1949)

In 1949 the Supreme'Court of North Carolina upheld the
citydordinance as a valid exercise of police power - the power
to protect the lives, health, morals, welfare, and safety. of
the people. This form of religious wOrship muSt give way to
the greater value of public safety.
Wallace v. Lambrenz (1952)
The right to practice religion freely does not include
liberty to expose the community or the child to communicate
disease or the latter to ill health or death. Parents may be
free to become martyrs themselves. But it does not follow
that they are free...to make martyrs of their children before...
they can make that choice for themselves.
C.

D.

Holcomb v. Armstrong (1952)

The State Board of Regents'has the dbligation of protection
This coacern for
of the community under its supervision.
society has a priority over an individual's right to religious
freedom.
E.

Gallagl-ier v. Crown Kosher Supermarket (1961)

The Court's opinion upheld the Massachusettg law on the
ground that it did not deny the Jewish merchant the equal pro-'
Nor
tection, of the laws required by the Fourteenth Amendment.
did this law establish a religion be requiring the closing of
The point is made again that these
thost.businesses on Sunday.
laws, originally religious in nature, are .now ecular in
0 character.
a
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F.

Torcaso v. lw,atkins (1961)

The Maryland Constitution requiring a belief in God as a
condition for holding public office violated the Freedom of
The
Religion Clause of the First and Fourteenth Amendments.
Court decided that the Maryland Constitution set up a religious test which was designed to, and does, bar every person
who refuses to declare a belief in God from holding a public
,office in Maryland.
G.

Sherbert v. Verner (1963)

No State may "exclude individual Catholics, Lutherans,
Mohammedans, Baptists, Jews, Methodists, Nonbelievers, Presbyterians, or the members of any other faith, because of their ,
faith, or lack of it, froth receiving the benefits of public
welfare legislation."
H.

People v. Woody (1964).

In 1964 the California Supreme Court upheld the right of
the,Indians to use peyote as"Tart of their religious ceremony.
The Court declared that, since there was no clear evidence
that peyote was a dangerous drug, the Indians could not be
prosecuted under the state's narcotics law.

,

I. 'Stone v. Graham (1980)
The purpose of the statute was plainly religious in nature.
The avowed.secular purpose was not sufficient to avoid conflict
with the First Amendment. In order.to have a secular legislative Turpose, the effect of the law must be one that neither
advances or inhibits religion. Also, the law must not promote
Since the Ten
excessive government involvement with religion.
Commandments are not confined to secular matters, the purpose
of the statute is to induce school children to read, think
about and perhaps obey "their teachings': -While this mightbe
a desirable purpose in private matters, it is not permissible
under the Establishment Clause of the Fir.st Amendment.

Answer to Question #5, Page 1,

(Attachment 1)

Free exercise cases: B, C, D, G, H.
Establishment case: I
Both: A, E, F

Copyright New mexiCO .Law-Related Education Project, 1982
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UNDERSTANDING THE FOURTH AMENDMENT: A ROLE PLAY

Introduction:

In this activity students will examine the issue of the right
to privacy from colonial times with the writs of assistance to
contemporary interpretations of 4th Amendment guarantees.
Students will learn under what circumstances a search warrant
is or is-not required, and they will role play 'situations which
It is recommended that a police
do not require warrants.
officer be invited to class to participate in the discussion.
Objectives:
1.
2.

3.
4.

S.

To recognize the violations of privacy rights by the writs
of assistance duringthe colonial period.
To increase awareness of the importance of 4th Amendment
rights to the framers of theBill of Rights.
To understand the provisions of the 4th Amendment.
To recognize situations (as interpreted by the courts) in
which a search warrant'is or is not needed to conduct a
search and seizure.
To enhance critidal thinking skills.

Level:
Time:

8th and llth

One class period

Materials:

Attachment 1 - Understanding-the Fourth Amendment
Attachment 2 - Role Playing.Instructions for Students
Resource Person:

Police Officer (optional)

Procedure:
1.

Ask students springboard questions such as:
Have you heard the saying "a man's home is 'his castle"?
a.
What does it mean?
What do you think "privacy" and."secure" mean?.
b.
When might someone want to search a person's house?
c.
When might a police officer want to 5earch?
Read the information and discusslwHand out Attachment 1.
questions.
Explain that students will rble play si-tuations in which
search warrants are not.necessry. Divide class.into 7
Give each, grouP one of the situations on Attachgroups.
(Cut them.apart before.class)
ment 2.
Instruct groups to create roles and plan their role plays
to illustrate situations described.
s

2.
3

4.

6
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5.

Have each group perform their role plays in front of the
class.
After each role play, ask students these questions:
a.
Identify what 4nd of search it was, according to
the information they have been given.
b.
What was the reason for the search?
c.
Why was a warrant not needed?
Ask police to comment on the search after each role play.

Q.5

8 1

ATTACHMENT 1

UNDERSTANDING THE FOURTH AMEN MENT

Origins of the Right of People to Be Secure: The Wri s of
Assistance
During the 1700's, England wanted to control the'trade of
It passed laws which
goods between England and the Colonies.
said that.certain goods could be bought-and sold only with EngIf colonists bought and sold goods with bther countries,
land.
they had to pay taxes to England.
This made colonists mad. They.tried to get around these
laws bY hiding gqods in,their.houses that they bought from
other countries so they wouldn't have to pay taxes.
To control-this, English officials searched the'colonists'
homes, buildings and ships. To make this legal, England said
the'courts could issue orders, called writs of a istance.
These Writs allowed officials to search for hidden goods. The
writs were similar to se3rch warrants, but they allowed
The colonists were
official -S. to search colonists at anytime.
violated
their rights
angry because they thought the writs
to privacy that Englishmen.in England had.
These practices became one of the many reasons that Ied to
the Revolutionary War.
Questions:
What were the writs of assistance?
1.
How did the English officials use the writs?
-2.
Why did colonists think the writ's violated their right
to privacy? Do you agree?
Privacy
The
a basic
Bill of

and the Fourth Amendment
writers bf the Constitution:believed that privacy mas
right of citizens andtincluded this guarantee'in the
Rights.
AMENDMENT IV

The right of the people to be secure in their persons,
houses, papers,'and effects, againSt unreasonable searches
and seizures, shall not he violated and no Warrants shall
issue, but upOn probable cause, supported by 0Ah dr affir
mation, an.d particularly describing the place to be searched,
and the persons or things to be seized.

z
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What do you think is meant by unreasonable searches and.
seizures?
What are the three things the amendment demands before
a search warrant may be issued?
How are search warrants as defined by the 4th Amendment
different from the.writs of assistance?

1.
2.
3.

Search and Seizure With ,a Warrant

Police officers need to conduct searcpes to gather evidence egainst a person suspected of committing a crime. In
'interpreting the 4th Amendment, the courts have set down
general guidelines for issuing search warrants for searches and
and. seizures.
To get a search warrant, the person - usually
This means:
a police officer
must have probable. cause.
Li.

2.
t

,

3..

4.

That he/she has facts and information that orovide a
good reason to believe that a search is ju.stified.
The officer must swear under oath that the information
he/she is giving is true to the best of his/her
knowledge.
The search warrant must specifically describe the per'son or place to be-s-darChed and the items to be-seized.
The warrant does not authorize a general search.
The warrant must.be issued by a judge.

Searches Without a Warrant
-The cOurti have recognized that there are some situations
in which a search can be conducted withopt a search warrant'.
airport and border searches. /
1.
Lawful inspection
2.
Consent
a person agrees to be searched without 4
warrant or probable cause.
Incident to lawful arrest - police search a lawfully
3.
arrested perskm for Weapons or evidence before it is
destroyed.
situations' such as bomb threats and fires
4.
Emergency
when there isn't time to get a warrant.
Plain view - objects related to a crime are in plain
5.
view of an officer during lawful performance of his or
her duties.
a police officer stops a person when
6. .Stop and frisk
the officer has good reason tolpelieve the person has
weapons and is acting suspiciously.
an officer has good reason to
7.
Automobile searches
believe an automobile contains stolen goods.
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ROLE.PLAYING INSTRUCTIONS
FOR STUDENTS

I.

LAWFUL INSPECTION

Set up a scene for searching passengers about
Give the 'security
to board a commercial airplane'.
persOnnel doing the searching badges to show their
authority.
-

SECURITY

The searchers should show courtesy to all the passengers;
but they Should also be insistent about searching luggage,,
packages,'purses, or anything the passengers are carrying.
Each passOnger must also walk through the electric scanner.

-PASSENGER
SECURI Iv
PERS'ONNEL,

\

TABLE FOR
PASSENGERS
TO PICK UP
PACKAGES

TO PLANE

t-

PASSENGER

i:->ECURITY

!PERSONNEL

SECURITY
PERSONNEL
TABLE, FOR

SEARCHING
PACKAGES

CHA R

___,..

PASSENGER

i

CHAIR

ELECTRON LC SCANNER

Used with permission of the Law in a Changing,Society,Project,
Dallas, Texas.
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II. WITH CONSENT

Two officers knock on the door of a home and the owner of
the house answers the door. The officers ask to search the
rodm of the owner's 16-year-old son for narcotics. The officers
say:

You need not give consent if you dp not wish to.
- The search will n t be made if you do not consent'.
If you do consent,\anything we find may be used against'
your son in a criminal prosecUtion.
;

Ae father gives consent, and the officers find.some narcot cIs under the son's pillow.
I

III. INCIDENT TO ARREST

A person breaks into a drugstore:Window and sets-off a burglar alarm. An officer, responding to the a,arm,_arrives just
as the burglar is climbing into his car.
Th officer arrests
the burglar and searches his car, finding watches., electric
razors, and other iteus- possibly stolen from the drugstore
or Other stores.

IV. .EMERGENC'Y

Neighbors call the police to report that they have not seen
q seventy-year-old man, in or around his home for the last two
The neighbors say they are worried because he lives
days.
alone and had a heart attack a few years previously. The man
did not mention±that'he' was leaving/on a trip.
When the officerd apprOach the:house, they see the newspapers
for the'last two days at the front. door. After ringing and
knocking at the front and back doors, they look in and knock on
They try.the doOrs and windows. Finding ali
the windows..
locked, they break a window and enter.
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V.

PLAIN VIEW

A police officer stops a car for a routine license check.
He notices an open whisky bottle-on the seat beside the
He arrests the driver.
16-year-old driver.

VI.

.

STOP AND FRISK (TEMPORARY DETENTION)

They take
An officer sees three men.on a street corner.
looking
in
store
windows,
and
turns walking down the street,
After
they
have
repeated
this
five
coming back to the corner.
approaches
them,
identifies
himself
or six times, the officer
as a police officer, and asks for,their names. They, mumble
Fearing that they might have a,gun, the officer pats
answers.
them down and finds guns on two pf the men. The officer arrests
these two men.

VII.

SEARCHING AN AUTOMOBILE FOR ILLEGAL ITEMS

A sheriff receives a phone call from a reliable informant
that some merchandise which has been burglarized is now on a
truck leaving for another state. The sheriff gives the license
plate number, description, and location to one of his,deputies
to go quickly and search the truck.
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Title:

UNDERSTANDING THE FIFTH AND SIXTH AMENDMENTS:
THE CASE OF GERALD GAULT (1964)

Introduction:

.

An effective way to teach the 5th and 6th Amendments is to
ca'se in which.many of the criminal due process
examine
In Re Gault is such a case.,, This landrights were denied.
mark juvenile case established fundamental 5th and 6th Amendment due process rights that previously had not been required
in :the more informal juvenile justice system. In this activity students will examine the 5th,and 6th Amendment.rights
and then determine which righL:s were not afforded Gerald
Gault. The acitivity can be used when studying the Bill of
The use of a contemporary juvenile case will increase
,Rights.
student motivation and understanding.
Note: The teacher must be aware that it was not until the
passage of the 14th Amendment that the guarantees of
the Bill of Rights were made applicable to the states.
The 14th Amendment Due Process ClauSe thus incorporates
the guarantees of the 5th and 5th Amendments. The
teacher can introduce this concept at his/her discretion.
Objectives:
1.
2.

3.

To
by
To
to
To

Level:
Time:

understand the criminal due process rights guaranteed
the 5th'and 6th Amendments.
increase understanding of these rights as th'ey apply
juveniles.
enhance reading and critical thinking skills.
llth

One class period

Materials:

Attachment 1
Attachment 2
Attachment 3

Rights of the Accused
Understanding the 5th and 6th Amendment,s:
The Case of Gerald-Gault
Chart for Teacher Use

Procedure:
1.

2.
3.

Hand out Attachment 1. On the board, have students list
the rights guaranteedjn the amendments.. Discuss he
meaning.of each right, Attachment 3 is provided for
teacher use. (Teachers may also distribute a .blank version
,of Attachment 3 and have students fill'it out).
Hand out Atachment 2. Have students read the case.
In a second column on the board, have students list the
5th and 6th Amendment rights denied to Gault. (Lists
should be similar to Attachment 3)

4.

Discussion:'

5.

Questions:
What do you think are the advantages and disadvantages
a.
of this type of approach?
Would Ihe special nature of juvenile court proceedings
b.
justify not requiring the right to notice of charges?
The right to counsel? The-right to cross-examine
witnesses? The right to remain silent? Give reasons'.
Tell students that the'Court ruled in favor of Gault.

Explain to students that the less formal ptocedures in
the juvenile court system were a result of a reform movement at the turn of the century whicli was against:treating
juveniles like adult criminals. Rather, juvenile courts
were supposed to act as guardians of-delinquent children
and s'erve a rehabilistic role.

The following tights were guaranteed tojuveniles as a
result of this case:
Notice.of Charges - being told what the charges are
1.
far enough in advance to prepare a case
Right.to Counsel - being told of the right to have
2.
a lawyer
being'
Right to Confront and Cross-Examine WitnesseS
3.
witnesses
for
the
able, to ear the testimony of the
prosecution and defense
being told that
Privilege Against Self-Incrimination
4.
anything the accused says might ne used against him
.

,

ATTACHMENT .1

RTGHTS -OF THE ACCUSED

AMENDMENT 'V

No person shall be held to anSer for a capital...
crime, unless on a presentment or indictment of a
grand jury,...,nor shall any person be subject for.the
same.offense to l)e twice put in jeopar'dy of life and

limb; norshall (the person)be compelled,,in any
criminal case, to be a witness against himself; nor be
deprived of life, liberty, or property, without due
process of law....

AMENDMENT VI

In all criminal,prosecutions, the accused shall enjoy
the right to a speedy and public trial,±y an impartial juryof the state and district wherein the Crime
shall have been committed...and to be dnformed of the
nature and cause of the accusation; to be confronted
with,the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have
the assistance of counsel for his defepse.

89.
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UNDERSTANDING THE 5TH AND 6TH, AMENDMENTS:
THE CASE 5)F GERALD GAULT

On June 8, 1964 in Gila County, Arizona, a fifteen yearold boy named Gerald Gault and his friend Ron Lewis were,taken
into custody hy the Sheriff as a result of a complaint made
She said that she had
by a neighbor of the boys, Mrs. Cook.
received an obscene telephone call and thought the'boys had
Gerald was already on probation as a result of, being
done it.
with another boy who had stolen a lady's wallet.
When Gerald was arrested, his parents were at work. No
His parents learned
.word was left that he had been arrested.
later that evening from the Lewis family tHat Gerald ha'd been
taken to the Children's Detentionjlome. Gerald's mother went
.to the Detention Home and was informed that there, would be a
hearing the next day on June 9.
The day of the hearing, Officer Flagg, a probation officer,
It said'only that
filed a formal petition against Gerald.
Gerald was.under 18 and under the jurisdiction Of the juvenile
court, and that he was a "delinquent minor." There were ,no
facts given for this-conclusion, and.no charges were made
known to the Gault family.
- Mrs. Gault attended the hearing. Mrs. Cook was not present.
NO one was sworn in at the hearing...No transcript or recording
:of the proceedings was prepared. 'At the hearing, the judge
questioned Gerald about the telephone call. There were conMrs. Gault recalled
flicting recollections about testimony.
that Gerald said he only dialed Mrs.. Cook's/number and handed
the telephone to his friend, Ronald. Offider Flagg recalledthat.Gerald "admj_tted making one of these (obscene) statements."
On Juhe 12, Gerald wa,s released from the Detention Home.
No explanation was givenjn the,record as to why he was kept
in the Detention Horde or why he was released. On the day of
Gerald's release, Mrs. Gault received a note on plain Paper, not
It said:
letterhead, from the probation officer.
"Mrs, Gault:
Judge McGhee has set Monday, June 15, 1964 at
.

11:00am, as the dateand time for further
.hearingS on Gerald's delinquency."
/s/Flagg

Adapted from the Law in a Changing Society Project, Dallas,
Used with permission.
Texas.
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At the June 15-hearing, Gerald and his parents, Ron'Lewis
and his father, Officer Flagg and another officer were presMrs. Cook was not present. Mrs. Gciult asked that Mrs.
ent.
Cook be b:rought to court so that she could identify the boy
who had done the talking. The judge said "she didn't have
to be present at the hearing." Again there was conflicting
There was no record made of this hearing, but
testimony.
Gerald's parents said that Gerald again testified that he
Officer
only dialed the number and Ron had done the talking:.
Flagg agreed that Gerald had not admitted to making the
obscene remarks.
At the June 15 hearing, '-he probation officers filed a
report with the court listing the charge as "Lewd PHone Calls."
The Gaults were not informed of this. .At theend of the hearing, the judge committed Gerald as a juvenile delinquent.to.
the State Industrial'School "for the peridd of his mcirfority
(until 21) , unless sooner discharged by due process of law."
Gerald was thus committed to reform school for 6 years. If
he had been over 18 and tried in an adult court, the penalty
would have been a fine of $5 to $50 and a maximum of 2 months
In jail.

No appeal is permitted by'AriZona law in juvenile cases.
So Gerald's.parents filea a petition for a writ of habeas
an. order requiring a'person to be brought before a
corpus
judge to determine if he.is being legally held, The Superior
CoUrt dismissed the writ, so the GaUlts'asked the Arizona
Supreme Court to review the case. The Gaults claimed that
The Arizona Supteme.
they had been denied due process of law.
Court.ruled against the Gaults.
The GaUlts then. took their case to the United StatesSupreme Court.

a

nr
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CHART FOR TEACHER USE

Due Process Rights
'Denied to Gerald Gault

Due Process Rights
Guaranteed by the 5th
and 6th Amendments_.
1.

grand jury'indictment
for a capital Crime
(5th)

2.

protection against
double jeopardy
(5th)

3.

1. They were not advised of
their right against selfincrimination.

protection against
self-incrimination
(5th) (right to
remain silent)

4.

f.ight to speedy and
public trial
(6th)

5.

trial by impartial
jury
(6th)

61

2. They weren't "given proper
notice og the initial
hearing or the specific
charge against Gerald.

notice of nature and:.
cause of charges
(6th')

7.

right to confront wit
nesses against accused

3.

(6th)
8.

right to call witnesses

4.

(6th)
9.

right to counsel

5.

(6th)
6.

They were not told of
their right to crossexamine witnesses.
They were not advised of
right to call witnesses..
They were not informed of
.their right to counsel.
They were hot advised of
their right to a transcript of the proceedings.

a.
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Title:

FREE,PRESS - FAIR TRIAL: THE SAM SHEPUiRD CASE

Introductioh.:,

When studying the Bill of Rights, students need to linderstandthat constitutional ri(jhts may come into conflict. This famous case illustrates the inherent cOnflict between two constitutional guarantees: theFirst Amendment's freedom of .
the press vs. the Sixth Amendmeht%s guarantee of a speedy and
public trial by.an impartial jury.' Which right deserves priority? This activity will demonstrate how the Court resolved
It_should be used after an examination of the
this issue.
First and Sixth Amendments during-a study of the-Bill of Righ.Cs.
Objectives:
1.
2.

3.

To reinforce understanding of the First and Sixth Amendments
To develop awareness of how conflict.of rights are
judicially reolved.
To'enhance reading and critical thinking skills.

Level:
Time:

llth

One-half to one class period

.Materials:

Tree Press
Decision

Attachment 1
AttaZ-thment 2

Fair Trial: The Sam Sheppard Case

Newspapers
Procedure:
1.

2.

1.6

In pairs,
Prior to the case, pass out newspapers to class.
have students locate news articles about local crimes.
Have them examine the articles for objectivity in reporting.
Discuss student findings.
Before handing oUt Attachment 1, discuss each of the following with the class:
a. What constitutes an impartial jury?
b. What should be the role of the media in reporting
crimes?
c. What should be uone when the reporting of a sensational crime 'makes it Clifficult to seleCt an
impartial jufy?
d. Which right deserves priority, free Firess or right
to an impartial jury?
e. How can we decide what.to do?

93
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3. pHand out Attachment 1, Discuss.the important facts and
Vote on what students think shduld
issues- in the qase.
be the outcome of the case.
Hand out Attachment 2 and read the Court'decision.
4.
As an alternatAVe, show students the film. "Free Press
5.
v. Fair Trial by Jury: The Sheppard Case," Endyclopedia
Britannica :if available). Stop film in approPriate
places to discuss facts and,ilsues 4nd have students
vote on the outcome ,of the casebefore the Supreme Court
decision is presentod.
7

9.4

ii

ATTAqHMENT 1
)t.

'

FREE,PRESS'- FAIR TRIAL': THE SAM SHEPPARD CASE

What happens when rights gllaranteed in the Constitution
conflict? In recent years An 'interesting Problem hag deyelThe First,Amendment's freedom of'the.press has been
oped.
in a collision coukse with -the Sixth Amendment's right to a
"speedy.and public t1ial, by.an impartial jury." It is obvious that newspaper and television covetage of a sensation-

al crime can prejudie the community againgt an accuged to
the point where it becomes,difficult to select an impartial
jury! If or when this'happens, what can or should be done?
How.do we.resolve. the'dilemma of tvo great valued rights
-in co1lision? Let us see how the,Supreme Court has grappled
with this value conflict,

Sheppard v. Maxwell, Warden (1966)

On July 4,
It has remained a mystery to this very day.
1954 Marilyn Sheppard was bludgeoned to death in the-upstairs
bedroom of her home. Her husband, Sam Sheppard, told police
that he had been sleeping in the downstairs living room,
He went,upstairs to
when he had.been awakened by a
investigate*.and was knocked unconscious. When he regained
consciousness, he saw that his wife was-probably dead. He
then checked his son's rOom and found that he had not'been
Hearing a noise he hurried downstairs, saw a
touched.
"form,",chased it, fought with it, and was 4nocked UnconWhen he recoVered, he phoned his friends and
scious again.
they came at onCe and phoned the police.
The Sheppards were a prominent family in Bay. Village,
.0hio, a suburb of Cleveland, and the story hit the headlines
The headlines and stories which were featured on
at once.
the front pagesof the Cleveland newspapers were
:

"DoCtor Balks At Lie Test"
"Why No Inquest? Do It NoW, Dr.Gerger"
"Why Don't Police Quiz Top Syspect?"
"Why Isn't Sam Sheppard in Jail?"
"Quit Stalling - Bripg Him In"
-

From The Idea of Liberty by Isidore Starr, .West Publishing
Company, Box A, 170 Old Country Road, Minedlaf NY 11501.
Reprinted with permi-sgion.

.
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..Among the front.page editiorials that appeared between
the day of the murder and the day-of the inquest Vas one
which declared that "someone is getting away 'rith murder"
because of "friendships, relationships, hired lawyers, a
husband who ought to have been subjected instantly to the
Same third-degree to which any other person under similar
circumstances is subjected." The implications seemed to be
that the atthoritieg.were treating.the softally prominent
,'Sheppard with:kid gloves.
When the inquest took pce,_ it)was held in a school
gymnasium with reporters, tePevision 'ciameras, radio technicians, and.hundreds of spectators. At one Point, Sheppard's
counsel was ejected by the Coroner, who*received cheerS,
hUgs,,and kisses from some_of the women'in the audience. -"
Sheppard was arrested and-his trial began two Weeks be-,
fore the November genek-al,electiqn. Both the,trial judge
and,the chief prosecutor were candidates for 're-election.
The nameS and addresses of the jurdirs: were published.in the
During the :trial the jurors wer&not sequestered,
newspapers.
but were premitted to go home% The courtroom was so crowded
with reporters, cameramen, teleVision and radio personnel
that there was much confusion and it.wasdifficult for witnesses and counsel to be heard.
Sheppard was.found 'guilty and his dppeals to the state
court of appeals, .as well as to the Supreme Court in,1956,
In 1965, Sheppard retaineA the services of a
were denied.
young lawyer, F. Lee Bailey, who decide-d to institute a
writ of habeas corpus prodeeaing in Ahe.United States District
This "great writ".requires -ehat a-person who claims
Cdurt.
that he is being'illegally detained be brought before a judge
to determine the legality of his confinement. This writ is
generally sought by-those who claim that- the;r. conviction
violated due process b-2 law requirements. He won in the DiStrict Court, lost in the.United States Court of Appeals,
'and apRealed ,to the United States Supreme Court.

,

If you had to decide this' case, what would you have
done? How would you,have reasoned? Do you think.
Sheppard deservedsanother trial?,

e.

96,
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,

.

DECISION ,

Sheppard v. Maxwell,,Warden

With only Justice Black dissenting, the Court decided that.
Sheppard had been deni,ed due probessof law.
In'the words of Justice Clark:

For months the virulent publicity about Sheppard and the
Furthermore,
murder had Made the case notorious
the trial'began two weeks before a hotly contested election at which both Chief Prosecutor Mahon'and Judge
The fact
- Blythin were candidates for judgeships
isthat bedlam reigned at the courthouse during the
trial and newsmen took over practically the entire
courtroom, hounding mpst of the participants'in the
trial, especially Sheppard
.

-

.

.

.

.

.

.

.

.

The carnival atmosphere at trial could easily have been
'avoided since the courtroom and the Courthouse premises
Bearing
are subject to the control.of the court
ih mind the massive pretrial publicity,0 the judge
2
should have adopted stricter rules governing the use
the'court should
of the courtroom by neWsmen
the court s'hould
havei_nsulated the witnesses
have made some effort to cOntrol the release of leads/
information, and gossip to the preSs by police officers,
witneSses, and the counsel for both sides.
.

;

.

.

.

.

.

.

.

Since thestate trial,judge did not fUlfill his duty to
protect Sheppard from the inherently prejudicial p4.1blicity which. 'saturated the community and to control dis-

ruptiveinfluences in the courtroom, We reverse the
dvial of the habeas petition. The case is remanded
-ta the' District Court with instructions to issue the
writ and order.that Sheppard be released from clIstOdy
unless the State puts him tO his Charges again within
a reasonable time,
.

Sheppard was ,given a Second trial and was found not guilty.

1
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Title:

A VISITOR FROM OUTER SPACE

Introduction:
This highly inotivating activity asks students to think about
the r0.ative'importance.of the guarantees of the Bill of
Rights by having them select,5 that they woula surrender:to
..the "visitor from outer space."' It can be used as an inftpductory or concluding activity to the study of the Bill of
Rights.

Objectives:
1.

To examine values about the guaranteeS of the Bill of

.e

cRights.
2..

To understAnd the.interrelationships among individual
rights.

Level:
Time:

8th and' above

One class periog
Attachinent - A Visitor From Outer Space

Materials:
PrOCedure:
1.

Read through the instructions and
ask students to make their selections. Students can work
Hand out att'achment..

indivictually or in .grqupg of 3.
2.

List the 10 tights on the board and poll the class on
ttheir tanking ofeeach freedom. Ask students to give the
reasoning behind their choices.
3

*

ATTACHMENT-

A VISITOR FROM OUTER SPACE

.

It is the year 1993 and you are living a quiet, prosperous life here in New Mexico. You are quietly watching
television* with your family when a special news bulletin
comes over the TV station. You immediately see that this
is not the normal type of news bulletin because there is
what looks like a very strange creature on the screen - the
only thing which is.familiar is that he is speaking English.
He tells you that he,and his people have gained control
over all of the communications networks in the United States
and that everyone had better pay attentioa to what he has to
and just as he said - there
You change the-channel
say.
he is on every station. He begins to speak very loudly,
and you gather your family around because you are.beginning
to worry about what he is going to do. 'His speeCh is as
:

,followsr:

My.name is STHGIR and I am, from the planet NOITUTITSNOC
in another galaxy where the inhabitants are far superior
to the beings on this planet,EARTH. Just as we have
gained control'over the oommunications of the United
States, we have'the ability to take complete control
over every one of your lives. We do.not want a war
between our planet and yours, but we do want to control
,some things so-that we can live in peace and harmony
with you. We have looked at'some of your laws and 'the
may your government operates and have found it to give
too much freedom to the individual. Therefore, we are
going-to conduct a survey to try and arrive at a de-'"
oision in whidh both you and I are happy. As I have
said, I do not want to take everything away from you
but I can't allow you to continue to live as you have
Therefore, I am giving you a list of ten
in the.past.
of the rights which you now have according to your Constitution. You are to look over the list and decide
I will
which Of the teR are most important to you.
allow you to keep FIVE of the ten rights, the five which
get the most votes'from all the citizens of the United
States. You are to rank the following rights in the
order in which you would give.them up, with 1 being-the
one you would give }1.1.p last.and 10 being the one you

would give up first. After you have completed your
ranking, you will receive further instructions.

-

From Responsibilities and Rights in Schools,,1978, by
Donald P. Vetter and Linda Ford ofthe Carroll County Public
Reprinted with permisSchools, Westminster, Marylnad 21157.
sion_
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Right to bea'r arms
4,1

Right of freedom of speech
Right to legal counsel
Right to protection from cruel and unusual punishment
Right to freedom of press
Right to a jury trial

Right to freedom of religion
Right to peacefully assemble

Right protecting self-incrimination
Right to privacy

I
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Title:

THE ALIEN AND SEDITION ACTS (1798):
THREE,CASE STUDIES

Introduction:

These three case studies of prosecutions under the Alien and
Sedition Acts will allow students to explore the issues of
the misuse of federalpower and congressional violation of
It
the First Amendment during the early. Federalist period.
can be.used as a lead in to a discussion of federal vs. state
power and the need for judicial review.
-Objectives:
4

1.
.2.

To understand the pfovisions of the Alien and Sedition
Acts and'th'e conditions which brought,them about.to examine the issue of congressional violation of First
Amendment freedoms'.

3.
4.

To understand the debate over the right of states to
nullify federal law.
To enhance critical thinking and research skills.

Level:
Time:

8th (advanced) and above

One to two class periods

Materials:

Attachment

The Alien and Sedition Acts (1798):
Three Case Studies

Rrocedure:
1.

2.

3.
4.

Prior to the activity, students should be familiar with
the Alien and Sedition Acts from their textbooks,. Hand
out attachment.
Individually or in groups, have students read the three
cases and review, the facts in each case.
Discuss questidns.on the last page.
As,a research assignment,' select pairs of students to prepare and give reports oh the following topics:
What were the motives of
The Alien and Sedition Acts
a.
those who sponsored the Acts? Why were the Acts unconstitutional? What immediate and long term effects
sdid the Acts have?
Why did he oppose
Jefferson's reaction to the Acts
b.
Why
did
he
"write
the
Kentucky
Resolution?
the Acts?
According
to the
Virginia and Kentucky Resolutions
c.
Resolutions, what are the limitS of power of the'
federal government? Why. did Virginia and KLitucky
believe each seate, and not the Supreme Court, should
be the final judge of how much power the federal
government.should.have over the state? Why did the
Virginia Resolution consider the Acts dangerous?
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THE ALIEN AND SEDITION ACTS (1798):
THREE CASE STUDIES
Introduction
The First Amendment says "Congress shall make rio law...
abridging the freedom of speech, or of the press...." Yet
in 1798 Congress passed laws which in effect did just that.
Thcy were called the Alien and Sedition Acts.
./1-1 1798 hostilities between the Federalist'and Republican Parties were growing. The.fact that a Federalist President, John Adams, and a RepubliCan Vice-President, Thomas'
Jefferson, were elected in 1796 didn't help ease tensions.
The Federalists wanted to strengthen their patty and remain
They were criticized by.Republicans\and wanted to
in power.
silence them.
Further, the RePublican party 14s growing because the majority of aliens who became citizens joined the
During this period, the country narroWly
Republican Party.
avoided full-scale war with France and anti-French feelings
were very strong.
The Federalist majority in Congress passed a series of
laws known as the Alien and Sedition Acts, which Stated that

aliens had to live in the U.S. for 14 (instead of 5)
years before becoming citizens;
(2) the. President could deport or jail aliens whom he
considered dangerous to the peace-and safety of the
country; and
(3) -American citizens who wrote, printed or said anything
"false,' scandalouS, and malicious" against the government could be fined or jailed.
(1)

'

The RepublicanS.protested against these laws as a mi-sluse
of federal authority. They said the sedition law violated
the First Amendment of the Constitution.
The following are cases of 3 men prosecuted under the
Alien and,Sedition Acts.

THE CASE OF A BAD JOKE
In 1798 LUther Baldwin mas unknown outside the New Jersey
village where he lived.. In June of 1798 the newspapers reproted that Baldwin had expressed the wish that President Adams
were dead..

Actually, Baldwin did not put his thoughts in exactly those
On his way to New England, President Adams had passed
though-New jersey where he was greeted'with cheers and the

words..

lii
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Luther Baldwin took this occasion to-q t
firing of a cannon.
drunk. Baldwin's dkinking companion said to .him as they
"There goes the Presiwatched the presidential procession:
dent; and they are firing at his ___." Luther, a little merry,
replied that. he did not care if.they fired through his
The Federalists saw nothipg" humorous in this incident and
Baldwin was charged yith sdaition. To wish for the President'S,,,
death was sedition of the worst kind. 'Baldwin waS-brought to
trial and sentenced to pay a fine of bne-hundred dollars but
he was not imprisoned,
DAVID BROWN: THE PRIEST OF SEDITION
Nothing might seem more innocent than the raising of a
However, when topped with the French flag,
liberty pole.
liberty poles were-regarded by the Federalists as symbols
of sedition and revolution.
Such a liberty pole was raised in Dedham, Massachusetts,
with a sign reading:

NO.STAMP ACT, NO SEDITION 4ND NO ALIEN ACTS,
NO LAND.JAX; DOWNFALL TO THE TYRANTS OF AMERICA;
PEACE AND RETIREMENT-TO THE'PRESIDENT;
LONG LIVE THE VICE-PRESIDENT1

The local Federalists marched upon the pole to cut it down,.
.The Republicans Massed to.defend it.
It was soon determined that this liberty pole was the work
of David Brown. Brown was a drifter who had fought in the
Revolutionary army, traveled around the world on a perchant
ship, and wandered around the United,States going ftom job to
His reading and observation led 'him to conclude that
job.
all government was a conspiracy of the few against the many
for the benefit_of the rich and powerful. He said that the
Federalist government imposed taxes'to enrich-the few.
Brown fOund admirers wherever, he went. But in the eyes of
some people'he was considered only a vagabond whb was against
the government because he was a failure and an outcast. He
might have lived and died a harmleSs radiCal except that the
Federalists branded him a publicmenace'and named him the,
Raising alibetty pole in Dedham was
"Priest of Sedition."
an invitation tp disaster.
An attempt was made -Lc) arrest Btown in Dedham, but he had
left town before a warrant could be issued. The law, hOWever,
caught up with him,and_he was arrested on a charge of sedition
and held in the Salem jail under four-thousand dollars bail.
Brown was tried in June of1799 in the Circuit Court of the
United States where he was fOund guilty and sentenced to a
prison terM.
104
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TH3 CASE OF MATTHEW LYON

Matthew Lyon was a Republican member of Congress from VerHe was born in Ireland and came to AMerica as a povertymont.
stricken young man. He managed to accumulate a larg'e amount
of property and married the daughter of the governor of Vermont.
One day in a conversation with friends, Lyon was criti.cizing the people from Connecticut b'ecause they didn't under
Their politicians only
starid.the ideas of Thomas Jefferson.
These remarks
presented the point of view of,the Federalists.
were*overheard by Roger Griswald, a Federalist leader in the
House_of.Representatives from Connecticut. Griswald inter,rupted Lyon with an insult, and Lyon retaliated by spitting
in Griswald's face.
Soon after, when both were seated in Congress, Griswald
attacked Lyon with a cane. They ended up in a scuffle on the
floor and Griswald had to be pulled off Lyon by the legs.
The Federalists were outraged by Lyon's behavior and demanded that he be expelled from CongrrTss. He was a nasty,
spitting animal, an Irishman, and nol- entleman.
After 14 days of debate in Congres the Federalists failed
to gain enough support to expel Lyon.
Lyon continued to enrage Federalists. He published an
article in the Vermont Journal containing speeches.he had made
He also published an article urging Congress to
in Cprigress.
commit President Adams to a madhouse. For this he was arrested
under the Sedition Act. At his trial Lyon'argued that the
Sedition Act was unconst*tutional. The jury didjiot agree.
He was sentence-a-to 4 months imprisonment and fined onethousand.dollars.
The Federalists hailed Lyon's conviction as a triumph of
law over opposition to the governmerit arid a victory over the
excesses of the press.

Questiong for Discussfon
1.

What,was the.crime committed In each case?

2.

Do you think that what each did was a crime?
Why or why not?_

3.

What conditions might cause the government to punish
,people for criticizing its actions? Did these.conditios
exist in any of these caSes?

4.

Do you think it was a violation of the First Amendment .
guarantee of free Speech to prosecute these men under the
sedition law? Explain your reasoning.

5.

Would these acts be considered crimes today?

Copyright New Mexico Law-Related Education Project, 1982.
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MADISON (1803)
Introduction:

While the landmark case of Marbury v. Madison is always included in.U.S. history texts, it is not often dealt with in
sufficient detail for students to understand its complexity
This case study will: allow students to furand importance.
ther explote the:concepts of judicial review and separation
of powers.
It can be used when the case is introduced in
classroom texts.

'

Objectives:

To develop understanding of the concept Gf judicial review.
2.- To recognize the importance of the Marbury case in
establishing-the power of the judiciary.
To enhance understanding of separation of powers.
3.
4.
To enhance reasoning skills.
1.

.

Level:
Time:

llth

One class period

Materials:

Attachment 1 - Marbury v. Madison
Supreme Court Decision -and Reasoning
Attachment 2
Attachment 3 - Judicial Review and Separation of Powers
Procedure:
1.

2.

3

Hand-out Attachment 1. HaVe students read case. Discuss
Discuss questi3ns at the
the fact's, issues, and arguments.
Haye students make a decision ou
end of the attadhment.
the case and give their rea'soning. Take a vote to see how
students decided.
Read the Court decisiOn. Make sure
Hand out Attachment 2'.
Discuss the
students Understand Marshall's-teasoning.
question at the end Of the attachment.
Students can read attachment and
Hand' out Attachment 3.
answer
questions
either
in
class or as homework.
NNN
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ATTP;CHMENT 1

MARBURY V. MAIDSON (1803)
Introduction
41 case, the U.S. Supreme Court won little
0 ur
Be or
ard vety fel4 cases, let
a4
glory or even attention.
ohn.Jay, re.Its.first Chief u
alone important ones.
m-isigned in 1795,to become governor of New York. The man
nated-to'be his successor,.John Rutledge, was rejected by the
Oliver Ellsworth was confirmed but resigned after
Senate.
serving only four years.
Then came John Marshall. Behindjiis careless dress, his
genial manner, was:a brilliant mlnd and a persuasive.personaliAppointed Chief JuStice while serving ap secretary of
ty.
State in the Adams administration,, the eloquent Federalist
from Virginia dominated the Supreme Court for 34 years. The
vision, the logic of his decisions established the dignity and
influence of the Court.1 He made it truly'dco-equal with the
presidency and the Congress.
.

.

Marbury v. Madison
John Adams was in the final days.of his presidency when
Congress, which was .controlled by the Federalists, passed some
last minute ,laws. Among these lawswas one'which gave.President Adams the power to appoint justices of the peace for the
With less than a week *o go, he.appointed
District of Columbia.
42 justices and the Senate confirmed them. Because the proper
paperwork was lengthy, there was npt enough time to deliver
all the commissions to the new appointees..
,Thomas JeTferson, who'succeeded Adams to the presidency was
In addition, the
elected by the beMocratic-Republican party.
Republicans took control of the majority of seats in Congress.
One of their first acts was to abolish most of the Court posiThe Republican's refused,to
tiOnS created by the Federalists'.
deliver the remainder of the commissions.
One of the men who did not receive his cOmmissibn was
W4lliaM Marbury, Marbury, and three others, took the issue.
'before the United States Supreme Court.: They asked that the
Court issue a writ of mandamus - an order that a public official
carry out a specific.duty. He wanted the writ to force.Secretary of State, James Madison, to release their ccimmissions.
MarbUry argued that the Court had original jurisdiction under
the Constitution to hear:the case. He further claimed that.
the Judiciary Act passed by Congress in 1789 gave the bpurt
the power'to issue the writ of mandamus.
The case stirred much political controversy. The Supreme
Chief Justice Marshall
'Court was dominated by Federalists.
knew.that the Republicans would try to impeach justices from
the Court if he ordered Madison to deliver the commissions. In
.
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addition,:the Republicans might refuse to obey an order of_
the Court. Either-of these actions could seriously damage
,the Court.
Chief Justice Marshall knew that he had to consider not
only the Judiciary Adt of 1789 but also Article.III, Section 2,
Practically speaking,
of the Constitution itself (see qUote).
however, the probleHLwas whether the CoUrt should riSk taking
a stand that would be challenged,by the Republicans.

In all cases affecting ambassadors, other public ministers, and
.consults, and those in which a state shall be.a party, the
Supreme Court shall have original jurisdiction. In all the
other cases before mentioned, the Supreme Court.shall have.appellate jurisdiction, both as to law and faCt, with,such exceptions, and under such regulations as the Congress shall make.
-7Article III, Section 2, U.S. Constitution
..

The Supreme Cuurt.:.shall have power to issue,..writS of mandamus, in cases whrranted by the principles and usages of law, to
any courts appointed, or persons holding office, underthe
authority of the United States.
'--Judiciary Act of 1789'

,What would happen if it issued a ruling that the Jefferson
administration refused to bbey?. Could the Court survive such
damage to its.presti4e? Regardaess of the merits of Marbury's
requef, would it be better to protect the Court by avoiding
a direct clash? Clearly, the Chief Justice faced a hard deHe had to decide which-was more important: upholding
cision..
a man'S rights, or the survival of the Court.
Questions for Discussion
How would you interpret, in your own words, the Judiciary Act
1.
.of 17,89 (see quote)? How would you interpret Artite III,
Section 2, of the Constitution (see quote)? Consi er the
wards "other public ministers" which are included in the
phrase "all cases affecting ambassadorsr other public ministers and donsuls.". Specifically, do you think that the
words "other public ministers" refer ohly to foreign,diplomatic official& or to a broad category of public officials,
domestiC as well,as foreign, in whic.h are included the
justices ofthe peace in Marbury v. Madison?
What,conflict, if any, do you see between Article III, Sec2.
tion 2, of the Constitution and the JUdiciary Actof 1789
passed by .Congress? If you believe that conflict exists,
how would you have Chief Justice Marshall resol\ie it?
41

ATTACHMENT 2

SUPREME COURT DECISION. AND REASONING

John Marshall.very%carefully analyzed the case in term of
First, did Marbury have a ]?egal right to his
three guestions.
Second, if he had
commission as a justice of the peace? Yes.
a right, and tha-tright had.been violated, was there a legal
'remedy? Yes. .Third, could the Supreme Court decree the proper
remedy, a writ of mandadiuS?- No.
To reach this conclusion, the Chief Justice first declared
"It is emphatically the
the Court's right to *i.riterpret laws.
province...of the judicial department to say what the law'is."
Then he interpreted Artic1eITI, SeCtion 2, of the ConstItution
in a narrow, literal way. He' said that Section 2 granted the
Surpeme Court original jurisdiction only in those instances
The writ of mandamus was not among them.
expressly listed.
Therefore, the attempt by the Judiciary Act of 1789 to extend
the Court's original jurisdiction including such a writ stood
in direct conflict with the Constitution itself. .I.So the
Statute was df no effect.
"Certainly,"--stated MarAall, "all those who have framed.
written constitutions contemplate them as forming the fundamental and (supreme) law of the nation, and consequently the
theory of every such government must be that an act of the
legislature repugnant to the constitution_iS void."
He reasoned that.the Constitution was superior and paramount law, not to be changed by ordinary.means. It .was not to
be considered "on a level with ordinary legislative acts and,
like other-abts, (changeable) when the legislature shall

Question for Discussion
Again read Article'III, Section 2 of the. Constitution. Study
the reasoning.of the Court as presented above. 'What new power
did the Court create?. Explin your-answer.
.

a
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JUDICIAL REVIEW AND
SEPARATION'OF POWER
Birth of Judicial:Review
Thus, the Federalist Chief Justice had neatly sidestepped
By not issuing the writ requested by
his political dilemma.
the Federalist Marbury, he had given the Republicans the finar
And in doing that, he even limited the
.resule they stught.
original jUrisdiction of his Court. Far more important, however, this bold and able jurist had managed to lay down g gentily,
permanently, irrefutably, - the very cornerstone of the Supreme
_Court's'greae powers.
This cornerstone is called ."judicial review." It includes
the Court's authorityto interpret the Constitution. It includes the authority to-apply a statute and to decide whether
it violates the Constitution.
Using the concept of judicial review,._ Chief Jus"tice Marshall

and his nationalistic Court, in decision after decision, staked
In Fletcher v.
out ever-broader boundaries Of federal power.
Pec10(1810), he held that the Supreme Cdurt could declare a
state statute unconstitutional. In Cohens v. Virginia (1821);.
he -held that the high bench could overturn the rulings of state
courts involving felderál questions. These cases, as well as
Mvbury, reflected the "Supremacy Clause" of the Constitution.

.

Separation of Powers
The concept;of judicial reView was a logical extension of
our constitutional system based on "separation,of powers;" The
makers of the Constitution gave the power to make laws,to the
legislative branch of the federal government; the power to administer the laws, to the executive branch; and the power to
adjudicate, to the judicial branch.. "Ald legislative pbwers
herein granted shall be vested in a Congress of the.United
"The executive
States," says Article I.of the Constitution.
President
of
the
United
States of
power shall be vested in a
"The
judicial
power
of
the
UnitedAMerica," says'Article-II.
be
vested
in_one.
Supreme
States," says Article
Court, and in such inferior courts as the Congress may frOm
time to time ordain and.establish." The founding fathers purposely built a system on "separation of powers".because history
and their colonial experience had taught them to-fear a strong,
centralized government. They aimed to prevent the same officials from making the laws, carrying theM out, and judging
They did not want the President Of -the United
their* meaning.
States to dominate the legislative or the judicial-branches.
Nor did they want either of those branches,to dominate the
President in the legitimate pursuit of his constieUtional
powers and duties.
.

1.
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The Constitution did not specifically statethat the Supreme
Court had the final authority to declare acts of the other federal branches, aS well'as of state governments, unconstitutional.
Rather it was.reasoned interpretation.of thee Marshall 'court
that began the concept of judicial.review which has become so
fundamental to our' entire legal structure tpday.
Limitations on- Review

.

The
The power of judibial reyiew was not w.i.thout limits.
Suprerk Court could not Pick any law out of the air and determine its constitutionality. :Rather, the law.would have tot.come
case
before.the-Court in a "case or contrOversy." That is, t1
mist have been.properly brOught into court by persons having'a
legal interest in the matter.
Over the years', some members of the Court developed Still
.another Limitation: theEheory of'"judicial restraint." Their
view was that courts ought tO.defer to a legislature's debisicin
as long as it was not unreasonable.- in fixing the boundaries
After all, according to this'theory,
of personal freedorry
elected representatives are.cloSer to the people thante Supreme
Court justices. Therefore they should be more perceptive in
balancing the competing interests of society in a given conflict
for eX-ample, balancing t.he rights of demonstrators to free
speech.and assembly.with the Cormunity'siight to unobstructed
motor traffic within itS boundaries.
It was John Marshall who,'more than any,other person, .es-tablisfied the Supreme Court'securely as a tribunal of final rePresident John Admas, the man who appointed him Chief
view.
"My'gift of. John Marshall to the people of
Justice, would say:
the United States was the proudest act of my life.' And Supreme Court justices, down through the years, would refer to
him as the "great Chief.".
.

QueStions for Discussion
Define judicial review.
To what,extent can the Court use the power 'of judicial/
reView?
_How does judicial review-strengthen or weaken the concept
3.
of separation of powers? Explain.
4., Define judicial restraint.
1.
2.

Adapted from VitaLIssues of the Constitution, Law in American
Society'Foundation, Houghton, Mifflin Company, 1975.
Used with permission.

.

Title:

PREME TO THE TRAIL OF TEARS:
0

WORCESTER V. GEORGIA (1832)
Introduction:
--A

0

(2!)

The momentum of the westward movement and the popular supi-,ort
for Indian resettlement\pitted white man'against Indian,
states' rigAs against the federal government, and the Supreme
Court againit the administration of President Andrew Jackson.
These issues come together in the Worcester case, which:affirmed the sovereignty of the Cherokee Nation but was.not enforced. This activ,ity examines the legal i,sSues and tragic
It.can be used when
consequences of Ipdian resettleMent,
studying the administration of Andrew JackSon or the westward
mOvement.
Objectives:
;

To exaMine the legal, political, and cultural issues in-

1..

volved in Tndidn resettlement ix-lathe 1800's.
,2. .To develop an.awareness of the status of Indian tribes in
-relation to federgl and state government.
To enhance critical.thinking skills.
3.

a

.Level:
ime-:

8th and above
One- class peridd

MaterialS:

Attachment 1
Attachment 2
Attacl-anent 3

Indian Resettlement.
Worcester v. Georgia (1832)
Decision: Worcester v. Georgia
.

Procedure:
z,/

.

As an intrOductibn, ask students to Make a list of reasons..
whyjndianS.might"want to stay, On their lands, and another
list of reasons'why white:settlers might want the Indians
removed.
Hand out Attathmentl...Have'students read and discuSS.the
_material.; Compare the' reasons for and against resettlement/in the materials with the lists the'students generated:
HandOut AttaChment 2.* Read the case dnd'have stUdentS
aiscuss the.questions. 'Make sure.students understand the
reasoning of Worcester's argument.
Ask students to vote on how they-think.the Supreme,Court
decided,the caSe.
Hand out.Attachmet 3. Read and discuss.:
-

2.

.3.

.

4.
5.

112
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ATTACHMENT 1

INDIAN RESETTLEMENT

As the frontier moved west,-white settlers wanted to expand into territory which was the ancestral land of many
During the administration of Andrew Jackson
Indian tribes.
the government supported the policy of resettlement, 'and
persuaded many tribes to give up their claim to their land
and move into.areas set aside by Congress as Indian territory.
In 1830 Congress.passed the Indian Resettlement Act,'which
provided for the removal of Indians to territory west of the
Mississippi River. While Jackson was President the government negotiated 94,treaties to end Indian titles to land in
the existing sta4es.
Many tribes resisted this policy. Wars were fought as
a result. The Sac and Fox Indians in Wisconsin and Illinois
reoccupied their lands after having.been forced to move west
They were defeated. The Seminole Inof,the Mississippi'.
dians refused to sign a treaty to give up theii. lands. They,
too, fought and lost a bitter war to remain on their land.
The Cherokees of Georgia were another tribe that resis-:
They did not want to give up their way of life. The
ted.
Cherokee governed themselves under a written constitution.
Their agridulture was prospering. They developed a written language and published a widely, read newspaper in CheroThey had their own schools. They did not want to sign
kee.
the resettlement treaty.
Cherokee leaders explained their point of view in the
following statement which appeared on August 21, 1830 in the"Riles Weekly Register":

We wish to remain on the land of our fathers. We have a
perfect and original right to rdmain without interrup
tion....If we are compelled to leave.our country, we see
nothing but ruin before us. The Country west of the Ar
kansas territory is unknoWn to us. From what we can
learn...the rnvitfng parts of it...are preoccupied by
various ladian nations, to which it lias been assigned.
They would regard us as irlruders, and look, upon us with
The far great,er part of that region is,
an evil eye.
beyond all cöntroveray, -badly supplied with wood and water;
and no Tndiati,tribe can live as agricuitnrists without
theae articles.. All our neighbors, in case of.ourre
moval, though crowcied into onr near vicinity, yould speak
a language totally diffdrent from ours, and pradtice dif
ferent customs The original possessors of that region.
' are now wandering savages lurking for prey in the neigh
borhood. They have always been at war, and would be easily
,N
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tempted to turn their arms against peaceful.emIgrants.
Were the country to which we are urged much better than
it is represented to be, and were it free from the objec
tions we have made to It, still it is not the land of our
birth, nor of our affections. It contains neither the
scenes of our childhood, nOrthe graves of our fathers.

Questions for Discussion
1.

2.

3.

'4-

What arguments did the Cherokee leaders give against
resettlement? Are they convincing?.
Jackson and others who supported resettlement justified
their point of view with the argument that Indians
would be better off in territory far away from the white
Then they could have the choice to keep their own
man.
way of life or adapt to the wayS. of the white. man. Do
yod think this was a convincing argument in the case of
the Cherokees, who had-in many ways already taken on
many of,the whit6 man's ways?
Do you think the resettleMent policy was-justified for
tribes that'had not adapted to the white man's culture
or that were warring-against the white'man?
Gold was discoVered in Georgia. How might this have
affected the white settlersJ attitude toward resettlement?

ATTACHMENT 2
WORCESTER V. GEORGIA (1832)

During this period of Indian resettlement, the question
of whether Indians had a right to their Iand:came to a.head
in the case of Worcester v. Georgia.
The federal government had signed t.reaties with many
Indian tribes includin4 the-therokees of:Georgia, which
recognized tribes as soVereign_nations and granted them the
right to keep their ancestral lands.
HoweVer, states like'
Georgia wanted to control Indian lands and supported Indian
,resettlement.
In 1831 Samuel Worcester, a Clifistian minister from Vermont, went to Cherokee territory in-Georgia to preach and
to translate the Bible into the Cherokee language.
The
Georgia legislature had passed-a state law that required
any white person going ontO India-n_lands to get a license.
Georgia lawmakers wanted to keep out people'who might stir
up-the Cherokees against the state.
Georgia officials arrested Worcester, saying he had broken the state law.
Worcester was brought to trial in the
.Georgia court, found guilty and sentenced to 4 years in
prison.
Worcester thought the Georgia court was wrong and
appealed 'his case to the United States Supreme Court.
Worcester argued that the state of Georgia had no power
He said that
to make:laws concerning the Cherokee tribe.
his visit to Cherokee land had been allowed under federal
law,because the United States had made treaties with the
CherOkees Which recognized them as an independent nation.
The 6leaties were federal law, and they were higher than
.

.

stat

law.

The SupreMe Court had to decide whether the state-law
went gainst the provisions of the Constitution. Article VI
of th Constitution aays:
...this Constitution, and the Laws of the'United SLates which
.shall be made in Pursuance thereof; and all Treaties made, or
which shall be made, under the Authority of the United. States,
shall be the supreme law of the Land, and the udges in-every
,State shalt be boynd .thereby, any thing in the Consttt,utidn
of Laws af any State to the,Contrary'pot with'standing...
'0

,

Questlons fOr Qiscussion
l.
2.

3.

AcI cording to.Article VI, which law is higher,. state or

feeral,law? Are treaties considered federal law?
ReState the reasoning in Worcester's argument. Is it
convincing?
in favor ofGeorgia and
HoW would you decide the'case
the state law requiring a license, or in favor of Worce ter.and the -federal treaty which is above state law?

ATTACHMENT 3
;7,

*

:DECISION: WORCESTERN, GEORGIA
The Supreme:Court decided in favor of'Worcester. John
Marshall, the'Chief Justice, wrote the.opinion of the Court.
It said that the Cher.okee nation was an independent community, established by-federal.treaty. Only the federal government could deal with the Cherokee.nation. The state of
Georgia could .not pass laws affecting the Cherokee.

Aftermath
The Supreme Court had made an important decision on the
legal status of Indian tribes. What the Supreme Court says
should be the law of the land; ut the Court has no power
It is up to the President to do that.
to ,enforce the law.
However, President Jackson did,not agree with the Court's
He is reporte&to have said, "John Marshall has
decision.
made his decision; now let him enforce it."
The state of Georgia wanted the Cherokees out, and sent
in the state militia to force them out of their homes. 'jackThe Cherokees were marched to
, son did nothing to stop it.
Indian territory in what is now the state of Oklahoma.
Many thousands suffered and died on this march, which
became know as the "trail of,tears."
In his farewell address to Congress in 1837, Jackson
said the following:
The States which had so long been,retarded in their.improvement by the Indian tribes residing in the midst of them are...
relieved of the evil; and this unhappy race - the original
dwellers in our land.- are now placed in a situation where
we may well hope that they will share in the blessings of
civilization and be saved froM that degradation and destrUctiOn to which they were rapidly hastening while tfiey re-.
mained in the States.
.

Questions for pisbussion'.
1.

2.

What are the political and legal consequences of an
'exeCutive branch's refusal to carry out a ruling of the
judiciary?
What would. the Cherokees object to most in Jackson's
farewell address?

Copyright New MexicO,Law-Related Education Project, 1982
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SECTION III

CIVIL WAR THROUGH INDUSTRIALIZATION

Title:

SLAVERY AND THE.LAW:
FROM INDENTURED SERVITUDE TO DRED SCOTT

Introduction:

These two case studies focus on-the legal status of black indentured servants and slaves from the colonial period to the
This detailed look at,the cases of two
eve of the Civil:War.
men, John. Punch and Dréd Scott, allow students to reflect on
the inhumanity of slavery and the reasons for-its existence
before and after.the writing of the Declaration of IndepenThis activity can be used when
dence and.the Constitution.
studying the causes of the Civil,War. Two different versions
of the Dred Scott case are provided for use at either 8th or
llth grade level.
ObieCtives:
1.
2.

3.

To develop understanding of the roots of slavery in
colonial America.
To develop knowledge of the legal status of blacks from
the colonial period to the Civil War.
To increase awareness of the legal necessity of the 13th
and 14th Athendments.

Level:
Time:

8th and llth

One to two olass periods

Materials:

From Indentured SerVitude to Slavery
Attachment 2.-.The' Dred, Scott Case (for 8th grade)
(for 1191 grade),
Attachment3 - Dred Scott V.Sanford (1857)
(for.i1th'grade).
Dred
Scott
v.
Sanford
DeCision
Attachment 4

,Attachment 1

ProcedUre:

Hand out Attachment 1. ualie students read the introductory material and case. DiscuSs questions.
3.
Hand out Attachment 2 (for 8th.grade level) or Attachment
2.
Have,students
Read the case.
(for llth grade level).
identify the important facts, issues and arguments in the'
Discuss questions.
case.
(Recommended'for llth grade)
Conduct simulation on the adversary model. Divide class
3.
into groups of 3. Assign roles in each group of Supreme
Court Justice, attorney for Dred Scott, and attorney for
Sanford.
Allow 5 minutes for attorneys to prepare arguments. In4.
struct Justices to have attorneys for Dred Scott deliver
1.
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5.

Exarguments first, followed by Sanford's.attorneys.
plain that they will deliberate ahd render a decision.
(Make sure
Have groups enact simulation simultaneously.
groups are spaced far enough apart to minimize distrac'tion)

6.
7.

Ask justices to announce their decisions and give their'
Record them on the board.
reasoning.
Read and discuss Supreme Court
Hand out Attachment 4.
decision.

13 J
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ATTACHMENT 1

FROM INDENTURED SERVITUDE TO SLAVERY

----

During the colonial periOd-, evenbefore-the-MaYflower___
landed at Plymouth. Rock, Black Africans were brought to the New
For more than 200 years, hundreds of thousands of AfriWorld-.1cans were purchased by slave traders and brought to America by
force. 'At first, they became indentured servants, which means
that they worked-for an 'owner for .a number Of years and then
would be set free.
Some black indentured servants earned their freedom and became owners of land in 'the early colonies. A few owned hundreds of acresof land and had servants of their oWn. Many indentured blacks, hoWever, became Slaves. Some blacks were
being held by 'their owners for life' as early as 1640 and they
were not able to win their freedom in the-courts. Others were
forced to serve addedtime because of laws they had broken.
This was done as a puniShment'for running away from their
masters.
These two cases, which'span a Period of almost 200 years,
show how the cOurts interpreted the'status of two black men
John Punch and the well-known Dred Scott.

The Case of John Punch and James Gregory (1640)
PunCh
James Gregory and John Punch were servants of Hugh GwYn.
They
worked
'was a black man; James Gregory was a white "Scotchman:"
on their master's plantation in Virginia. In the sumMer of 1640
Their master wanted to capture
they'ran away together to Maryland.
them and sell them in MarYland. He.had no use for servants who ran
They might run away again.
away.
But the colonial government of Nirginia said no. It ordered
Hugh Gwyfi tb go to Maryland, capLure his servants, and bring them
The government wanted to punish these runaways
1;ack. to Virginia.
and make.examples of them, .Runaway servants were a big problem in

colonial Virginia.
.The General'amrt of Virginia heard the casts. of James Gregory
The.court ruled that both:were guilty.. Itofidered
and John Punch.
Each,hd,time added ta.his terin'of inthirty lashes for each, man.
James
Gregory
had
to
serve his maSter one extra year: He .
denture.
also had to serve the colony for'three Years when he had,finished
His punishment was harsh. Four.years of extr
serNing his .master.
But the p'unishmentof John. Punch, the black
seri/ice was a lot.
He was sentenced to serve his master for
servant,'was much. worse.
.

life'

Adapted from Law in a New Land, Law in American Society Foundation-,
Houghton-Mifflin Company, 1972, Used with permission.
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Questions for Discussion
1.

Why do ,you think John Punch was punished more severely
than James Gregory? Was his offense any worse than
Gregory's?

----2--Whywas_it_possible_for courts to punish blacks more
Would it be
harshly than whites inTdbronialAmerlica
possible today in America? Why?
How did cases like that of John Punch help bring about
3.
slavery in America?

FREEDOM FOR AMERICANS - EXCEPT BLACKS

.

John Punch was made a slave by the court of Virginia. He
became his master'.s property for life. 1Cases like that of
John Punch show hew black people were changed from indentured
Soon the laws of Virginia began making
servants to slaVes.
all blacks slaves. After 1670, all new blacks brought to the
colony by ship were made slrIves. After 1682,.all new blacks
even those who came by land - became slaves in Virginia.
Slavery
Such slave laWs spread throughout the colonies.
Southern
was common by the time of the American Revolution.
.landowners and buSinessmen made money by buying, shipping, and
selling slaves. The Men who signed the Declaration of Independence all knew about slavery. In fact, some of them owned
slaves.
Others were against slavery.
The man chosen to write the Declaration of Independence in
1776 was Thomas Jefferson of Virginia. He later became our
'third President. 'In the D6claration,'he wrote that all men
haVe.the right to' be free. But the Founding Fathers did not
believe this applied to slaves.
.

.

He 'had some
Jefferson was one of:them whip, owned slaves.
He
felt
the
slave
trade was
doubts about slavery, hOleyer.
But
the
Declaraticin
of
Independence,
a
proud
Statement
wrong.
of freedom, did not speak kt. against slavery itself. It said

nothing against the white mans owning a black man.
The new
In 1787 the U.S. Constitution went,even further.
nationis basic set.of laws did not mpntion "slaves" or "slavery"
by name. But the subjectcame up J7J1 three places. Each time,
.th.e Constitution acoepted the icleaof slavery.
Iri.the mid-,1800.!t slavery-becamean ,i-S-Sue which was to lead
One.tlave,.Drea Scott,\took:his fight ,&gainst.'
to ciVil,war.
laVery all the way, to the SUprethe Court.. ThiSds what'
happened;
.
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THE DRED SCOTT CASE

Dred StibEt-wusTli black-manHe was born in the Southern state
Thatils,-ffiey- were th-e--His parents were slaves.
of Virginia.
They
were'Ow9ed
by this person, a
property of another person.
The laws of
Dred
Scott,
too,
was
the,
man's
slav'a.
white man.
Virginia s.aid that ail the chi)dron of sInves were Aso
When his pastel', or owner, moved Lo Missouri, Dred Scott went
He had to go wherever .and do
with him. The slave had no choice.
it was
In
Missouri
- as in Virginia
whatever his owner wanted.
Missouri
was
a
"slave
state."
not against the law to own slaves.
Later, Dred Scott was soldko another.man. The next owner,
In this Northern state, it
a doctor, took his slave to Illinois.
Illinois
was a "free state."
slaves.
was against the laW to own
The doctor and Dred Scott lived here for three years. Then they
Finally,
moved for a year to a ''free" territory in the North-.
slave
with
him.
the doctor returned to Missouri, bringing his
After the doctor died, Dred Scott's new owners tried to help
him win his freedom. Of course, they could have freed him themthat is, the owning of. slaves.
But they hated slavery
selves.
And they wanted tO attack the pws that made slavery possible.'
So they helped Dred Scott takt his case to court. In court they
said the slave had lived in a "free" territory, where slavery was
against the law. And, they argued, this had made hiM a free man.
He werit from
Dred Scott's court battle lasted eleved years.
Finally;
in
057,
the
case
came,before
the
one court to another.
U.S. Supreme Court.
It said'that he
The Supreme Court ruled against Dred Scott.
slaves were
Chief
JusEic-e-Roger
B.
Taney
said
that
was a slave.
they
could
not
ask federal
Sc
not citizens of the United States.
.And,
said
Taney,
Dred
Scott
was
not freed
courts to free them.
by moving, for a time, with his master to a "free territory.
,

.

Questions for Discussion
P,

1.
,

2.

Why did Bred Scott's new owners take his case to court to
win his f.eedom rather that just freeing him themselves?
What was the Supreme CourtYs decision in the.Dred Scott
.'pase? Accordin5 to Chief Justice Taney, cOuld Slaves
eVer'be free? ,UTIo.could,free,theM?
-Slave families were often'separated.bya sale.: BuSband
and wife,sometiMes, even mother ahd child might be sold
to different owners. How wouldsuch a child feel?

121.
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DFIED SCOTT V. SANFORD (1857)

Dred Scott was a slightly built, rather gickly black
slave.who belonged to Dr. Emerson, a doctor in the United
'States Army who was stationed in Missouri. In 1834 Dr..
Emerson, was transferred to a military post in Illinois where
slavery was against the tate 'law.
Dr. Emerson took Dred
Scott with him,and they lived there two years. Then, Dr.
Emerson was transferred to Fort Snelling in what is.nOw.
Minnesota, and that was north of the line where Congress in
1820 had said slavery Was illegal. Almost three years later
Dr. EMerson went back to Missouri, taking Dred Scott with him.
In 1846, Scott sued'in a Missouri state court for his freedom,
saying that he thought that his life'for several years in a
free state or free'territory made him a free man and a citiHe won'his case', but,the Missouri Supreme Court changed
zen.
the decision and said he was still a slave. gy this time
Dr. Emerson had dded, and friends dt Dred Scott who hated
slavery decided to"help Scott and also strike a blow against
SO, they arranged for SCott to b sold to.John
slavery.
Sanford, a citizen of the state of 'New York and a person who
,hated slavery. Sanford could haVe simply freed Dred pcott,
but both Scott,and Sanford wanted the Supreme Court to answer
their questibris about slavery;.so, instead of freedom, Scott
sided his ne*-owner in a federal trial court, using as his
Dred.'
reason his living in' a free state and free territory.
Scott lost., and then lie asked the Supreme Court to take the
By the time all the legaL work was over it was 1857,
case.
and the Cifvil War was only three years away. The nation was
already torn apart over the issues.that led to the war, and
,slavery was one of those issues. ,The Dred Scc t case became
one of the most famous decisions of the Supreuth Court because
of the times.
Dred Scott's lawyers argued that residence in a free
state or a free territory freed any slave and that once, freed:
_an ex-slave automatically became a citizen. This was important because ,if Scott, was not a citizen he had no right to
The-argument of those who'supported
.1.1e in the.federal court.
slavery was that Dted Scott was "property" and that tht Fifth
AMendment said_that ploperty could,not be taken away from,a
.

.

/

D

.

'Used with' permission from the Law in a Changing Society Project,
-Dallas, Texas.
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perspn without due process of,law. To them, this meant 'chat
Congress had no right to pass the Missouri tompromise beoause, by prohibiting slavery, it took away.a man's property
(his slaves). They also argued that Dred Scott.had no real
right to sue in a federal court because the Negroes in America were neVer intended to be citizens. TheY were aLle to
point out that the Constitution even recognized the fact of
sla0ery in three separate places and that.the Constitution
What do you think?
had not been amended.

Questions for Discussion

J.

2.

Can you find three references to slavery in the Constitution? Check Article I, Section 2, Clause 31 Article I,
Section.9, Clause 1; and Article IV, SeCtion 2, Clause 3.
-Do any of these references help in deciding this case?
Do you think Dred Scott was a citizen of Missouri? of the
United States?
What do you think citizenshd.p means?

4.

What bearing should the.5th-Amendment's guarantee that no
peraon be deprived pf property without due process f law
have on this case?
.

e

5

What questions must the supreme Court answer to settle
on this oase?
.

4

6.

In what way is this case an example of Jdstice 13'rennan's
observation "that the Supreme Court is called upon to
face the doMinant social, political, economic and even
philosopical issues that confront the nation"?
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DECISION: DREDJSCOTT V. SANFORD

In 1857.the Supreme Court ruied.that Scott was still
slave; that'is, property, not a citizen of the United States.
Therefore,,he did ,not have the right to sue for his freedom
In so'far as the Missouri Compromise.
in the federal courts.
.deprived slave owners of their property when they travelled
into areas where slavery was prohibited, the Compromise was
an unconstitutional violation of the,5th Amendment- Congress
had,no power to ban slavery in the teAitories of the United
States.
The Cotrt said:
An act of Congress which deprives a citizen of his
liberty'or property, vathout.due process of law,'
merely because he came himself or brought his property into a particular territory of the United States,
and who had committed no offense 'against the laws,'
-could hardly be dignified with, the name Of due pro-

cessof law.
The Court's Chief Justice emphasized that the Constitution.had recognized slavery. He was joined by two other
justices in the view that slaves "had no rights or privileges .
but such as those who held the power and thq government might
choose to grant them."
Many people had hoped that the Supreme Court would settle
Of coui.se,'
:the slavery issve with its'ruling in this case.
.The
PAlic
reaction
to
thd
decision
was
stormy.
it did not.
Dred.Scott case was not a solution to'the slaverycontroversy;
instead it was another cause of the Civil War.
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Title:

SEPARATE BUT EQUAL:
FROM "JIM CROW""TO PLESSY V. FERGUSON '(1896)
,

Introduction:

,This activity/includes an examination of the meaning of the
Constitutional Amendments that gave black people their freeIt also focuses on the .social realdom after.the Ckvil War.
ities of.segregation and the famous ,Plessy case which legally
sanctioned the "separate but equal" doctrine, for a half century. While the activity is intended for use at either 8th
or llth grade, Attachment 2 is included'for upper level students to provide an in-depth lpok at the.Fourteenth Amendment.
The activity can be used when studying Reconstruction,
.

-

Objectives:

understand the meaning and interpretatiOn of the 13th,
-14th and 15th'Amendmepts.
2.. To.increase awareness of social realities of oppression
and segregation of blacks in the South in the aftermath
1.

of the Civil War...
3.

4.
5.

,

To develop understanding of the 'separate but equal"
dodtrine.
To increase ability to analize'political cartoons.
To develop critical thinking Slci11s.

Level:

8th and above (Attachments 1,3,4)
llth (Attachment .2)

Time:

One. to two class periods

MaterialS:

Attachment 1 - Part I: The Rise of Segregation
14th Amendment: The Rise and Fall of Hope
Attachment 2
(For llth grade'only)
Attachment 3 - Separ"ate But Equal: Plessy v. Ferguson (1896)
Attachment 4 - Decision: Plessy v. Ferguson
Resource Person:
Procedure:
1.

2.

(optional for llth grade classe)
Attorney knowledgable on 14th Amendment

(This activity can be condUcted,as a class or in
groups of 4-5)

Have students read the three
Hand out Attachme'nt 1.
Amendments 'and list the-guarantees afforded Black people
in each of them.
Read and discuss the information preceding the.cartoon.
then'have students analyze.the cartoon and discuss the
questions.
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3.

4.

5.

(For llth grade only) As homework or in class have
students read Attachment 2.. This is an in-depth analysis of the meaning and interpretation of the 14th Amendment in the years after the'Civil War. It is recommended
that an attorney be invited to the class to discuss the
substance of the materials.,
Using the case study method, have
Hand out Attachment 3.
students analyze the facts, issues.and arguments of theDiscuss the questions following the case.
case.
Hand out Attachment 4.and discuss the Supreme Court deci7'
sion and Harlan's dissent.
NOTE:

If teachers want fo'continue the sequence of cases
dealing with the 14th Amendment and segregation,
they may proceed directlyto Brown v. the Topeka Board of Education in Part IV.
.
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PART I: THE ,RISE OF SEGREGATION

After the Civil War, the 13th, 14th and 15th Amendments
gave citizenship,to 4 million black Americans. What rights
did these Constitutional Amendments guarantee?

-'13th AMENDMENT (1865)

Neither slavery nor involuntary servitude, except as a pun
ishment for crime whereof the party shall have been dply
convicted, shall exist, within the United States, or any
place subject to theit jurisdiction.

14th AMENDMENT (1868)

...nor shall any State deprive any person of'life, liberty,
or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the
laws.

15th AMENDMENT (1870)

The xight of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State
on account of race, color, or previous condition orservi
tude.

Even though the constitutional Amendments were the new
"law Of the land," they did not bring freedom to black 'people.
After the war, government troops had been sent to the South
to keep order and protect the rights of freed slaves. After
the last soldiers were withdrawn from the South in 1877, white
Southerners soon began to regain control of their states.
Slowly, all black men were forced out of state governments.
Their right to vote was taken away. Most of their new rights
became nothing but words on a piece of paper.
The,Southern states passed a number of laws called "Jim
Crow" lawS.1 These laws'were meant to segregate, or keep

Text only adapted from Law in a New Land, Houghton-Mifflin
Company, 1972. Used with permission.
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separate, black people from white people. They required
such as schools and hotels - set up
that public places
"separate but equal" sections for blacks and whites.
But
In the late 1800's, the black American was free.
It
Look at the cartoon below.
he wasn't treated equally.
appeared in a New York magazlne in 1875.

Ofr

?5Y

"hall we call home our troops?"
Look at each figure in the cartoon. What people do each
of the figures stand for?
Considering what you have just read about "Jim Crow" laws,
2.
what prediction do you think the cartoon makes?
3.. Do you think the cartoon is accurate?

1.
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14TH 'AMENDMENT:

THE RISE AND FALL OF HOPE

After the Civil War '(1861-1865), the young nation underwent a boaM of growth
that changed her intO a powerful and complex giant. On continent-spanning
rails, she opened the West. Free land, the Industrial Revolution, the rise
of Big Business brought waves of immigrants flooding to her shores. Her
Cities mushro8med. She experienced strikes:labor violence, political corruption, rising national inCame, and periods of financial panic. Amid all
.this turmoil, Amerida failed to heal the bitter wounds left by the war between North and Sbuth. And the forgotten ex-slave, freed in' war, witnessed
in peacetime the forces of segregation washing away many of his new liberties.

For four million ex-slaves, the postwar era began on a note.of high hope. The
It defined
Fourteenth Amendment in 1868 held out a promise of full citizenship.
"citizens of the United States" in a way to include Negroes ,- thus nullifying
the Dred Scott decision on the point..

All persons born or naturali,zed in the United States, and subject to
the jurisdiction thereof,'are citizens of the United States and of the
No state shall make or enforce any law
state tiherein they reside.
which'shall abridge the privileges or immunities of citizens of the
United
'States; nor shall any state deprive any person of life, liberty, or property, without due process of law,-nor deny to any person
within its jurisdiction the equal protection of the laws.
(1868)
--14th Amendment, U.S. Constitution

PRIVILEGES AND IMMUNITIF
Next, the Fourteenth prohibited any state from interfering.with the "privileges
or immunities" of United.States citizens. What did this mean?' TO the amendment's
sponsor, Rep. John A. Bingham of Ohio, the "Privileges and Immunities Clause"
referred to the liberties guaranteed under the Bill of Rights. In Barron v: Baltimore .(1833), the Suprem0 Court h4d ruled that the first ten amendments to the
Constitution were protected only against interference by the federal government.
Bingham, strongly opposed to such a narrow ruling, insisted that the Fourteenth
Five
protected Bill of Tights liberties against state interferende as well.
years after adoption, however, the first Supreme Court case interpreting the
Amendment rejected this idea. The Slaughter-House Cases (1873) involved a
Louisiana statute confining all livestock-slaughtering business in New Orleans
area to one corporation in one small section of the city.. Other,butchers camIt deprived
plained that the law was a Monopoly taking away their businesses.
them of their "privileges and immunities" as United States citizens. The Supreme
Court answered no. The butchers' rights were state, not federal, privileges and
immunities. Besides, the butchers' claim did not involve race. ,And the Fourteenth Amendment, the Court held, was designed chiefly to protect citizenShip
rights of ex-slaves. Down through the years, in a nuMber of separate cases,
the Supreme Court eventually expanded coverage of the Fourteenth to include all
persons -- and protect most of the Bill of Rights' "fundamental liberties"
against invasion by the states. But for many years after the Slaughter-House
Cases, the Amendment was narrowly restricted to Negroes.
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No person .shall...be deprived of life, liberty, or property, without
due proceSs of law.
-5th Amendment, U.S. Constitution (1791)

- DUE PROCESS OF LAW

Two other passages have loomed'as the vital power-clauses of the Fourteenth.
The "Due.Process Clause," applying Fifth Amendment liberties to the states,
barred a state from taking any person's "life, liberty, or property without
due process of law." Due process meant all the proper steps required for a fair
hearing in a legal proceeding. The other clause, the "Equal Protection Clause,"
prohibited a state from denying'any citizen "equal protection of the laws."
For the black Man, here was the heart of the Fourteenth, the potential keystone upon which would rest his hiStoric quest for equal rights.
,

Fairn6ss of procedure is 'due process in the primary sense.'
Justice Frankfurtei. 'oint Anti-Fascist Refugee Committee v. McGrath
(1951)

BACKGROUND OF EQUAL PROTECTION
The Fourteenth Amendment:provides the first clear reference to equal rights
anywhere in the Constitution. True, the Declaration of Independence in 1776 had
proclaimed as a fundamental American principle "that all men are created equal."
Of course, this did not imply that all persons were equal in intelligence, skills,
or strength. It simply meant that all persons Should be treated equally by the
government. The concept of equality before the law, however, was not spelled out
in the original Constitution. That had to wait for the Equal Protection Clause.
"Equal protection of.the laws" places all upon a footing of legal
equality and gives the same protection to all.for the, preservation
of life, liberty and propety, and the pursuit of happiness.
-Justice Swayne, The Slaughter-House CaseS (1873)

REASONABLE tLASSIFICATION
Even these words, "equal protection of the laws," did not require a state law
to apply to each and every person. A law could constitutionally apply to a
special class of persons or groups. It could, for-instance, apply to railroads.
Or it could apply to burglars. But the category, or class, had to'be "reasonable."
A law would not be valid if, for example, it levied a tax on blue-eyed females.
The category could not be so.unequal that it was completely discriminatory.
Equal protection is the most important single principle that any nation can take as its ideal.
- -Justice Douglas, We the Judges (1955)

STME PCTION
Besides reasonable classification, the Supreme Court has placed another restriction on the Equal Protection Clause. The rule arose in the Civil Rights Cases
of 1883. Here the Coprt held unconstitutional sections of the Civil Rights Act
of 1875. That law made it a crime for one person to deprive another of the

130

ATTACHMENT 2

"full and equal enjoyment of the accommodations, advantages, facili,ties, and
privileges of inns, pUblic conveyances on land or water, theatres, and other
places of public amusement." The 1875 provisions were based on the Fourteenth.
The Supreme Court, however, ruled that the amendment was limited to "state
action." It did not apply to action by individuals.
.

Individual invasion of individual rights is not the subject matter
It
It has a deeper and broader scope.
of the (14th) Amendment.
nullifies and makes void all state legislation, and state action
of every kind, which impairs the privileges and immunities of citizens of the United States, or which injures them in life, liberty
or property without due process of law, or which denies to any of
them the equal protection of the laws.
--Justice Bradley, The Civil Rights Cases (1883)

ADVENT OF SEGREGATION
The Civil Rights Cases reflected the mood of the times. -.The federal government was tiring of the "Negro question.." White men.in the South were donning
the hood and robe of the.Ku Klux Klan; by night they were-riding to whip and
hang and terrorize Negroes fram asserting their civil. rights. Eventually
white voters recaptured.political control of state governments across the Southland.
And in 1877 the United States withdrew the last of its Reconstruction,
troops. Encouraged by the Supreme Court's position in the Civil Rights Cases,
The freedSouthern States began passing laws rigidly segregating the races.
man increasingly found himself legally-restricted to separate sdhools, housing,
and public facilities. Then, in 1896, came the Plessy case. It put America's
highest judicial stamp of approval on seoond-class citizenship for black people.
And its
The case, indeed, was the culmination of decades of daShed hopes.
doctrine, "separate but equal," would prevail for another half-Oentury;

From Vital Issues of the Constitution, Houghton Mifflin Company, 1975.
Used With permission.
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PART II:

SEPARATE BUT EQUAL
PLESSY V. FERGUSON (1896)

In the late 1800's the black American was free. But he
wasn't treated equally. Zome blacks fought back. One of
them.took a "Jim Crow" law to court. His name was Homer
*Plessy.

Homer Plessy was a proud map. But he had no reason in
1892 to suspect- that he would soon become a key figure in
American history.
Homer .Plessy was part white and part' black. Out of
The other
eight great-grandparents, only one had been black.
But he was treated as .black under the
seven.were white.
"Jim Crow," or segregation, laws of Louisiana. This. meant
He had to stay
that he had to be careful in'public places.
in areas marked "for coloreds only" - that is, for black
He was expected to stay away from areas marked
people.
"for whites only." To do otherwise would break 'ale law.
Homer Plessy.in June of 1892 went to the railroad station in New Orleans. He was headed for Covingtoni.Louisiana.
This was on the fair.northern 'side of Lake Pontchartrain by
New Orleans. The East Louisiana Railway made the trip from
New Orleans around the lake to Covington. -So Mr. Plessy
bought a first-class ticket and walked toward the waiting
SOme said "for
train. Signs were on the railroad cars.
coloreds only." Others.said "for whites only." Plessy
boarded a car marked "for whites only" and took an empty seat.
.When the conductor arrived, he asked 'Homer Plessy to
He said that Mr. Plessy would have to sit in.the car
leave.
meant for blacks. But Mr. Plessy refused to move. Finally,
And Mfr. Plessy was removed from the
a policeman was found.
"whites only" car by force.
He was accused of
Homer Plessy was arrested and.jailed.
breaking a segregation laW. This Louisiana'law of 1890 ordered railway companies to set up "equal but separate" areas
for "white and colored races." No persons were allowed to
sit in 'seats or cars marked for those of another race.
In court Mr. Plessy attacked this law. He said that this,
It
law denied him his rights under the Fourteenth Amendment.
.especially denied him "equal protection of the laws:"
The lawyers for Louisiana.said that the Fourteenth Amendment was only intended .to protect politidal rights such asvoting and holding public office. They said that state laws
could separate the races, as long as equal rights were'provided,for. each race.
-

-

Adapted from Law in a New Land, Houghton Mifflin-C6Mpany, 1972.
Used with permission.
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They
The courts of Louisiana did not agree with Plessy.
ruled that Louisiana's "Jim Crowm law of 1890 was constitutionHe asked the
But Homer Plessy had another hope left.
al.
into
hiS case.,
Supreme Court of the United States to look

Questions for Discussion

0

1.

2.

What is segregation? Have you seen segregation in.
practice? Give exampleS.
What was meant by "equal but separate"? Explain.
Do,you think that:the segregated railway cars of HOmer
Plessy's day werereally equal? Can anything that is,
segregated ever be truly equal? Mhy or why not?
.

.3.

4.

,5.

Do you think the people who wrote the Fourteenth Amendment meant to, protect blacks againSt the kind of law
Louisiana passed?
What does "equal protection of the laws" mean?
Who has a right to "equal protection of the laws"?
Refer to the 14th Amendment on Attachment 1.
How do you think the United States Supreme Court ruled

in Plesy's case?

Why?

133

ATTACHMENT 4

DECISION:

PLESSY V. FERGUSON

The Supreme,Court ruled in favor of the State of Louisiana: The Court said that it Was not the. intention of the
Fourteenth Amendment.to "abolish distinctions based upon
color; or to enforce social, as distinguished from political
equality." According to the Court, the State of Louisiana
could makelaws that took into account the customs and traditions of the peopfe and the need to keep public peace and
The Court said.'that if the two races were ever to
order..
meet "on.terms of social equality, it must. be the result of
natural affinities...and a voluntary consent of individuals,"
not a result of law.
In his famous dissent, Zohn
Only one Justice disagreed.
Marshall Harlan said that "in the eye of the law, there is in
thls_country,no superior, dominant, ruling class of citizens.
There is no caste here. Our Constitution is colorblind, and
neither knows nOr tolerates clasSeS among citizens..."Justice Harlan warned that this decision would be used
to segregate all aspects of life in many states. He was
"Separate but equal" laws hit blacks in every part
right.
of their lives. They kept blacks out Of the best schools
and libraries. They put blacks in the'back of public buses.
These laws made blacks.sit in separate waiting rooms in
They even made blacks use separate drinking
train stations.
fountains.
It would take another half century before the "separate
but equal"'doctrine would be reversed.

Il

Title:

MOCK IMPEACHMENT TRIAL OF ANDREW JOHNSON

Introduction:

This mock trial not only brings to life an.important historical event during the period ofReconstruction, but also
makes' real the important constitutfonal issue of separation
Preparation and enactment of the impeachment
of powers.
trial can take as. little as 4-5 days. The wide range of
social studies skills and content -the activity reinforces and
the exciting mock format.should make it a motivating exercise
for both students and teachers..
Objectives:
1.
2.
3.

4.

\\5.

To understand impeachment procedures as outlined in the
Constitution.
To understand the political climate during Reconstruction
which resulted in the impeachment of Andrew Johnson.
To reinforce understanding of separation of powers and'the
role of each branch of government.
To recognize'the potential for conflict among the three
branches of government.
To enhance reading, writing, Critical thinking, speaking,
decision-making, and argumentation skills.

Level:
Time:

llth
4.-6 class periods

Materials:

It is recommended that the entire set-of materials
be duplicated for all students but the attachments
can also be duplicated as indicated.

Name tagS, for each role player
Attachment,1 - Background and Chronology (for entire class)
Roles for Impeachment Trial (for-entire class)
Attachment,2
Arguments for Prosecution and Defense
Attachment 3,
(for attorneys)

Attachment 4 .=.\ WitneseStatements (for attorneys and witnesses)
Attachment 5 -'\Steps in Mock Impeachment Trial
'(for entire class)

Attachment 6

EXhibits (for attorneys and witnesses)

Procedure:
DAY 1
Review background 'inforHand lout the packet to students.
1.
mation on Attachment 1. Teachers might want to review
provisions.for impeachment in the Constitution. .Make sure
all students understand the Tenure of Office Act.

1,1
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.

2. .Explain that students will enact the impeachment trial of
Andrew Johnson. .Read through the role descriptions on
Attachment 2. Select students or have students volunteer
The remainder of the class will plaY the
'to take roles.
(In
order
to motivate students to take various
senators.
roles, teachers Might assdgn a sliding scale of extra
credit points for their participation in the activity).
Briefly summarize steps in the impeachment t.rial on
3.
Attachment 5 so that students have a general idea of the
end product of their preparation.
4. As homework (or if class time remains) have students read
the attachments that pertain to their roles.
DAY 2
5.

6.

Have students form the following groups to begin case
preparation.
Prosecution attorneys and their witnesses
a.
Defense attorneys and their witnesses
b.
Senators
c.
Chief Justice and Sergeant-at-Arms\
'd.
Have groups reread and discuss the materials pertinent
to their roles.
Work with each group during case preparation. Assist each
group s follows:
Instruct prosecution to discuss its case and bring out
a.
all the facts and argumentS in its favor and against
Have prosecution attorneys reView their 'tasks on.,
it.
Attachment 5 and divide the tasks among themselves. 1.
Instruct attorneys who are doing direct examination
work with their witnesses to prepare questions and reInstruct witnesses to learn their testimony.
sponses.
Work with defense ES in (a).
b.
Have-senators review materials. Explain that they will
c.
listen,to testimony and take note8. Each-senator will
then write a one-paragraph decisionon the case after
Abe trial. Each will be asked by the chief justice to
give his/her opinion one by one: Since.the senators
Will have less to do than other groups during prepara.tion, they.could be assigned individual or group research,projects on topics related to Reconstruction
legislation to ba discussed after the trial. They
could also be assigned as "underspudiee for each of
the witnesses and prepare.these'roles-as indicated.
Chief Justice and sergeant-at-arms shoUld carefully
d.
review the steps in the mock trial and Orepare their
Both could also be -assigned to research on
roles.
Salmon \Chase,,

7.

If teacher Choose4 to have Ed Farwell write the newspaper
articles which will be read as testimony as opposed to
using those on Attachment 7, assist student in his
.preparation.

DAY 3

Continue case preparation (or have students complete

8.

as homework)..

DAY 4

Conduct trial.
As homework, have senators Write their decisions.

9.

DAY 5
10.
11.

12.

,

Reconvene trial to have seilators deliver their deciSibns.
Compare with the actual outcome of the impeachment trial.
Debrief trial. Askostudents what was valuable about the
experience. Evaivate performances. Discuss the issue
If research projects were
of separation of powers.
assigned;'have students discuss their findings.
(optional) Have students write .a one-page paper on one
of the following topics:
Briefly e4lain why Andrew Johnson was iMPeached,
a.
touching on the significance of the'fonowing:
Tenure of Office Act, Radical Republicans, Reconstruction.
If Andrew Johnson had been'convicted, would there
haye been-any significant changes of any kind? Give
your opinion based on what you learned from the arguments during the trial.

Copyright New Mexico Law-Related Education Project (All
attadhments).1982
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TitSTLITTAVAICABLE
NiTACHMENT.1

?ebruary 24, 1868 - The HoUse voted 128 to 47 to impeach the
resident.
4arch 2-3, 1868 - The House voted on eleven articles of
impeachment.

4akch 30, 1868 - The impeachment trial began before the Senate.
4ay, 1868 - The Lal otiqg esulted in 35 votes for conviction,
9 against. The cowl was sne vote short' of the two-thirds
ajority necessary for Convicti.on,.;'

ATTACHMENT 1

Specifically, the Tenure of Office Act provided
that (1) when the Senate is not in session the President can
remove an official and fill a vacancy with an interim appoint-*
ment. When the Senate reconvenes, it must be notified of the
appointment within 20 days. The Senate must approve the new
If the Senate does not approve the appointment,
appointment.
the appointee must leave office ana be replaced by the former
official; and (2) when the Senate is in session, the President
cannot remove an official unless the Senate approves.the replacement.. These are some of the ways in which Congress tried
to reduce the constitutional powers of the presidency.
Johnson was determined to fight this attack through tothe
bitter end, knowing it could destroy him and/or the officeof
He felt that important constitutional questhe presi,:ency.
tions had to be resolved. Therefore, he decided to test the
Johneon disconstitutionality of the Tenure Of Office Act.
nlassed his secretary of war and appointed a new secretary, who
was not approved by Congress. In response, the House immedi-,---ately, adopted a resolution that the President "be impeached
ofhigh crimes and misdemeanors in office" for violation of
Pr.esident.

the Tenure. of Office Act.

Under the Constitution, a President may be impeached for
"treason, bribery or other high crimes and misdemeanors." The
issues arising from this case involve these questions. From
the facts of the case, was Johnson indeed guilty of violating
the Act? Is a possible violation bf the Tenure of Office Act
grounds for impeachment? Is,an "impeachable offense" anything *which Congress wishes to define ap a high crime or misdemeanor? If this is so, doesn't this place a President in'
constant jeopardy of displeasing Congress? How would this
affect the separation of powers?

CHRONOLOGY

August, 1867 - Johnson wanted to get rid of Edwin Stanton,
He fired him and
secretary of war and a ljncoln appointee.
appointed General U.S. Grant. But the appointment was an
When
interim appointment sinCe Congress was not in session.
appointment.
the Senate reconvened, it would not approve the
The President had not yet violated the
Grant then resigned.
act.

February, 1868 - Johnson removed Stanton again and appointed
Major General Lorenzo Thomas as secretary'of war. This time
the Senate was in session and regarded the President's action
a's a violation of the,Tenure of Office Act. The Senate refused to approve Thomas. Thomas was arrested and placed in a
District of Columbia cell. Shortly, after, lawyer Walter Cox
tried to issue a writ of habeas corpus butiiiscovered that
Thomas had been released.
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ROLES FOR-IMPEACHMENT TRIAL

.

Attorneys for the Prosecution (called Managers). - Appointed by
the,HOuse of Representatives to prosecute the case before the
Senate, they were all opponents of the President and had worked
hard to find impeachable charges against him.
Thaddeus Stevens - The longtime House leader of the Radical
Republicans, ,he was a vindictive man and felt that the
South must be punished for the war. He was not well but
lent intelligence and dedication to his cause.

Benjamin Butler - A hard-nosed Radical Republican, he had
fought.for the North in the Civil War and had returned to
his Massachusetts law practice before returning to Congress"
He is described as "the legal razzle dazzle of a Perry
Mason with' a tongue dipped in nitric acid."
An able member of the House, he too was
John A. Binglsam
,a Radical/RepublicarL
These men either volunteered or
Attorneys for the Defense
were asked to serve President Johnson as his legal counsel.
They provided their services to the President without compen7
sation. All were among the best legal minds In the country.
StanUerry resigned his Cabinet position
Henry Stanberry
as attorney general to act in the defense of the impeached
He felt he could not act as attorney general
President.
without people saying that the taxpayers' money was being
used for the President's defense. He was the most capable
ot attorneys.
Benjamin R. Curtis - Another very capable lawyer, he was
an ex-justice of the United States Supreme Court.
William Evarts - Another very able attorney, he was the
acknowledged leader of the New York bar.

WitnesseSfor/the Prosecution
George W./ Karsner - A robust braggart ffom Delaare, he,
was aetermined_to get to know Major Genreal Lorenzo Thomas
In talking with
becauSe they were both from Delaware.
Thomas about his appointment as secretary of war, he heard
cOmments from Thomas about the presidential intent which
were helpful to the Managers' case.

Ed Farwell - A newspaperman covering the President's
speecheG made in St. Louis and Cleveland, he.is the author
of ainewspaper article to be read as testimony as to how
The
the President acted toward questions about Congress.
derogatory
rearticle suggests that the President made
mark about the honor of Congress as well as the intelli-

/
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gence of its members. This article can be written by the
student taking this role, using the sample articles proVided as guides or the articles provided can be used as
evidence.
Cblonel William H. Emery - As the Commander of the District of Washington he was responsible for the military
safety of the capital. When the President asked him to
strengthen forces in the region he failed to follow the
orders even though constitutionally the President is the
Commander-in-Chief of the Armed Forces. When asked "Why?",.
he pointed out that he could accept orders from.no one
othen than General.Grant. This was in response to the
Army Appropriation Act of 1867 which required that all
army orders be issued through the General of the Army.
He will testify as to the angry reactions of the President,-implying that Johnson intended to use the army to
become a-dictator.

Witness for the Defense
Adj. General Lorenzo Thomas.- Even though, slow,and ponderous, Thomas would not allow himself to be "bullied" by
He was secretary of war for only 24 hours
the prosecution.
after which he was removed because,of lack of congressional
Thomas was arrested and placed in-a cell in a
approval.
District of Columbia jail. Very".shortlyafter' he was released without further hearing.
Walter Cox - Cox was a Washington lawyer called in to press
for a writ of habeas corpus after Thomas was arrested.
Cox wanted the case to go to\court for eventual testing of
the constitutionality of the 'Tenure of Offide Act. Cox
should play the role as though\a recognized authority on
constitutional law:. This will 'enable him tO speculate as
to the possible fate of the governmental system- of separation of powers if. the President iS found guilty.
As the only Cabinet
Gideon Welles, Secretary of the Nav
member to .testify he is in a position to tell about some
of the Cabinet meetings and the discussions that went on
in them about the Tenure of Office Act.N.He was able to
testify.that Edwin Stanton actually helpedNwrite the justification of the President's veto of the TenUre of Office'
Adt.

Chief Justice of the Supreme Court, Salmon P. Chase - The Chief
He will conduct-the
Justice presides over impeachment trials.
trial, determine whether or not objections made should be suS.tained or overruled.. Chase was a former senator from Ohio who
wanted to be President. An ardent abolitionist, he had served
in Lincoln's first Cabinet.as secretary of the treasury: He
became a challenger to Lincoln in the election of 1864 as the
Republican nominee. When Lincoln was elected to.a second term
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he-then appointed Chase as chief justice upon the death of
Taney. Thought to support Radical Republican positions
against Johnson, it came as a surprise when he remained fair
and judicious in the impeachment proceedings.
He/sheicgill give the statement which opens
Sergeant-at-Arms
the impeachment trial, give the oath to each witness, and
help maintaih order and dignity of the proceedings.

Senators - Those not assigned to other roles will act as
Senators will listen to testimony, prepare indisenators.
vidually written verdicts, and deliver them following the trial.
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ARGUMENTS FOR PROSECUTION (MANAGERS)
AND DEFENSE
Prosecution
The President breaks the law because he thinks the law is
1.
Is the President "above the law"? Is the
unconstitutional.
President a court of law to decide the constitutionality of
the Tenure of Office Act? Has he taken the powers of the
third branch of government unto himself? If so, then he has
He
the power to sit in judgment of all acts of Congress.
then can substitute his will to enforce or nullify any law he
We would no longer,
has interpreted as constitutional or not.
be a government of laws but a.government of one man.

The defense thinks that just because Stanton was'not ac2.
tually removed, the President could not be guilty of violatin
the Tenure of,Office Act! A President who has even attempted
to commit a crime.should not be allowed to retain his office
simply because he did not succeed. Is it.not reason enough
that if a man who is President, entrusted with such responsibility and power, attempts to violate the law, though he
fails, should he not be feared for what he may accomplish if
he succeeds in the future? To keep his office merely because
he did not succeed in his attempt at breaking the law or because the charges against him were not sufficient to find him
If he knowingly
guilty is to side step the issue of intent.
attempted to break the law then he has committed a high crime
or misdemeanor.
There is certainly Clear provision in Article II, Section 2
3.
that the Senate is to have a major role in the selection and
approval of all major appointments. The Tenure of Office Act
is not contrary to the provisions of the Constitution. It
merely clarifies the Constitution's intent. An appointee retains his office until the Senate approves the next appointee.
The *President clearly keel:is his power of appointment with no
threat to it, as the defense claims.
The prosecutors should try to destroy any doubt that a
4.
President has the right to "be above the law" if he feels a
The Constitution does not allow him
law is unconsti'..utional.
He cannot repeal law nor suspend or alter
to make laws.
That is his
them. He can only execute or carry \them out.
He can only.wait patiently for
constitutional obligation.
the testing of the constitutionality by .the.federal court sysUntil then, he must obey and
tem for its final decision.
execute the letter of the law..
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Defense
The President cannot be convicted for bis order.to remove\
1.
Stanton because the Senate had refused to give its-consent for
Johnson's new appointee. No law had been violated by Johnson's,
attempted removal of Stanton. That there was an attempt to
remove,, there is no question. But how is it that Johnson can.
be found guilty 'of removing Mr. Stanton from his office-when
there was no removal at all?
When a President knows that a .law is clearly unconstitu2.
tional (particularly when he has vetoed it and Congress has
passed it :over his veto) then he has a right independent of
Congress or the Supreme Court to refuse to enforce it.. He'
He has the eX-7
has taken an oath to uphold the Constitution.
Constitution
to exercise
ecutive power invested in him by the
is
placed.
his best judgment in the situations in which he
faithfully,
free(
If he exercises that judgment honestly and
be
judged'by
the
from corrupt motives, then his actions must
electorate and not by his enemies in Congress.
If the President*is found guilty for violating the Tenlure
3.
of Office Act, then he is being removed from office or a/
possible "mistake in judgment," not a "high crime anu mispiemeanor." He is being removed for trying.to preserve the/
power of the presidency and the separation of powers so clearly
defined in the Constitution. .If he is found guilty; then
every President after him will be at the mercy of Congress.
If he does not politically please Congress, it can pass/laws
to further reduce his power and impeach, convict and reMove
him from office. Th&Tenure of Office Act was an attempt to
reduce the constitutional powers of the President. Johnson'
is fighting to preserve and uphold the Constitution, according
to his solemn oath. He is being tried for impeachment charges
that are politically motivated. If Congress succeeds;'.the
President will henceforth exist as a dependent extension of
the legislative branch. When this happens we will.have parliamentary rule in this country, modeled after the British
government from which we revolted. Our Constitution and
unique form of government will have been subverted and destroyed.
.
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WITNESS STATEMENTS
Witnesses for the Prosecution
I
George W. Karsner - I am from the great state of Delaware.
came to Washington,, D.C., to see the mail people about a contract for the mail delivery in my home town of New Castle.
Really nice place, New Castle.
I figured that since General
Lorenzo Thomas was a native Delawarean, and a pew secretary'of
war, I just ought to pop in and tell him 'Howdy' from the folks
back home and congratulate him.
Besides, for such a small
state we got to stick together and get to know one another
when the opportunity arises.
So I called'on.him on February

21, 1868.

By golly, if he didn't invite me to go along with hiM to
the. White House reception being held'that afternoon by-the
President. Of course I wasn't going to .pass up a chance to
meet the President, .even though he isn't from Delaware.
While.we were waiting in the reception line we began discussing what Thomas would do if Stanton refused to leave the
War Department.. General Thomas said that he would probably
have to call upon General Grant to send in some troops to
remove Stanton. I sald, "I gueSs you really wanted to get rid
of Stanton, to use the army, I mean." I asked General Thomas
if he didn't think that kind of placed-the President outside
of the law,.that Tenure of Office Act law, if you used the
army like that. He said, "That's the way the President wants
it and that's the way I want i.t." So I said, "General, never
forget
the eyes of Delaware are upoh you."

.

.

Ed Farwell - I am a newspaperman assigned to travel with the
President when Be is going outside of Washington. I covered
his speeches. in 1866 and wrote particularly good articles for
my 'paper when I cOvered the speeches he gave in Clevelend and
It is hard .to get down every word
St. LOuis that same year.
but with my shorthand I got most of it. It was surely clear
he'didn't much care for Cbngress nor did he respect them, kinda
(Attorneys for the prolike he felt above -them or something.
secution should-introduce into evidence the articles, either
those on Attachment.6 or ones written, by student playing
Farwell should read articles into the record)
Farwell.
Colonel William H. Emory - I am in command of the District of
.Washington so I have control over the army attachment.stationed
On September 1867 the'President called me to the White.
here.
House and asked me about the strength of the troops. I reported the location of each post and the commanding officer
of each post, as best.as I could remember. He was really agitated and kept asking me if we shouldn't have more troops in
I said that the city must have at all times a
Washington.
brigade of infantry, a battery of artillery, and a squadron
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of cavalry.. We had that. The President called me to -Elie
He wanted.to know if
White HOuse again on February 22, 1868
I had followed his instructions and ordered more troops in
I told him that there were fewer troops than
the Capital.
'there had been in September. I told him because of the' Army
Appropriation Act-I couldn't accept orders from anybody but
General Grant, not even the President. He got even angrier
and asked.if I didn't recognize him as Commander-in-Chief as
The President seemed
'the Constitution provided in Article II.
to want an army under his command. "And why in peacetime?", I
asked myself.

Witnesses for the Defense
Adjutant General Lorenzo Thomas -.I was called into the President's office early February. President JOhnson asked me if
i had the courage to help.him test the constitutionality of
the Tenure of Office Att by being appointed secretary of war,
even though Stanton's resignation had .not been offered nor
approved by the Senate. The President said he firmly believed
that the Tenure of Office Act was unconstitutional and would
be found to be so if we could get At into the cOurt system.
He asked me, "Can.you remain firm in your commitment to stay
I tOld him.that I
in the office, no matter what happens?"
was a brave man and he could count on me. He pointed.out that
he had appointed General Grant in August, 1867, thinking that
he would remain firm but that General Grant resigned when the
Senate asked for him to do so. -Grant had been appointed while
the Senate was in recess. Johnson said that it would take a
very courageous man at this point and that he bad naturally
I told him that I was his man and would gladly
thought of me.
.accept the appointment. He r8minded me that the Senate was in
session.
On February 20 I was summoned to the White 'House where the

appointment was made.. The President gave-me a letter to deliver to the War Department informing Stanton that he was disI took along an assistant adjutant general, General
missed.
Williams,. as a witness. Stanton cordially greete4 me and I
then handed him his letter, which was the President's Order
that he was removed from the office of secretary\of war. I'
left briefly to have a copy made.for General Grarit, General of.
the Army. When I returned, Stanton handed me a etter.
Attorneys for the defense introduce into evidence letter on
Attachment 6. (Thomas reads letter)
I returned to the White House where the Presi ent asked me
to await further instructions. I later met a man\from my home
state of Delaware. He. seemed like a fine.fellow 4) I asked
him to accompany_me to a reception at the White Hobse where we
.had a very nice afternoon.
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The next morning, February 21, I was awakened by a.knock
on my door at 8:00am. It was the U.S. Marshall for the Dis-trict of Columbia, two assistant marshalls,-and a_constable
who then put me under arrest. And before I had had my breakI asked to be first taken to the White House so I
fast!
could inform the preSident. The President assured me he would
He.seemed.
provide lawyers and any bail- that was neceSsary.
genuinely delighted.
I was then taken to the District Municipal Court, arraigned
before Judge Carter on a complaint signed by Stanton accusing
me of "willfully and maliciously trying to take possession of
I pled not guilty and bail
the secretary of war's office."
was set at $5,000, which was promptly paid. After I had een
--in a cell but a short time, I was released.
I discovered later that the President had not wanted bail
to be posted but rather, wanted to have a writ of habeas dorpus drawn up whidh would have immediately required an appearance before a judge. As it was, it didn't.work out that way.
Walter Cox -.I am a Washington lawyer with expertise in conI was retained by the President to defend
stitutional law.
General Thomas after Stanton had him arrested. I had asked
the judge to put General Thomas in a cell so,that a writ of
It was our intention to
habeas corpus could be drawn up.
immediately go to trial to bring into question the constitutionality of the Tenure of Offide Act. Thomas was put in
a cell, but.the judge was clearly told not to detain Thomas.
Thomas was released .on bail; there waS no trial nor hearing.
My opinion as a constitutional lawyer is that theTenure
of Office Act is unconstitutional. The appointment powers
of the President are clearly undermined by this act. Article
II, Section 2 of the Constitution says, "...and he.shall
nominate, and with the advice and consent of the Senate, shall
appoint ambassadors..., judges of the Supreme Court, and all
Officers of the United States...." It then goes on to suggest
that. Congress-may by law vest appointive powers in the' Presidnet alone fbr certain named offices including "Heads of
In Section 2 it is suggested that the President
Departments."
rely on the "opinions of these principal officers of the
executive.department." The,Cabinet must help, mot hinder the
orderly functioning of the executive branch. A President cannot relY on the opinions of his department heads if they are
The President must have the right
at cross purposes with him.
'to diSmiss any officer who.is obstructing the proper functions
of his responsibilities and find another officer with whom he
can work. .The Senate has the right to approve or give its.
consent. But it does not have the power to remove the right
from the President to dismiss unruly officers of his Cabinet.
Such is the present situation with the secretary or war.
If the Tenure of Office Act is allowed to exist, it will
surely dhange the nature of our government. The executive
branch will_ be subject' to the political whims of the legisla-
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Whenever a President's political or governmental
tive branch.
policies conflict with those of the Congress, Congress can
simply pass a law to liMit the power of'the President. If
laws like.these are not tested by the judicial branch, they
will be allowed to stand as law. The.President couldthen be
impeached, convicted and removed from'office. And for what?
The Presidency becomes an exFor disagreeingl with Congress.
tension Of the legislative branch. The separation of powers

and the system,ofchecks and balances will come to an, end. ,We
will have a pakliamentary system of government, not the one
designed by the framers of our-constitution. 'Congress will
have altered the Constitution, not through.the amending procesS .but through an unconstitutional legislative process.
The 'Constitution will be dead.
Gideon Welles, Secretary of Navy 7 I was appointed by Lincoln
to serve as secretary of the navy at the same time that Stanton was appointed secretary of war. Last February.21, Johnson
He announced that Thomas had decalled a Cabinet. meeting.
livered the removal papers to Stanton. The Cabinet members
all agreed that Stanton had to go. It had been impossible for
the President to work with him.
When Congress passed the.Tenure of Office Act it was sent
to the President for his signature or veto. After reading
All Cabinet members,
the act to us he asked us for our advice:
including Stanton, agreed that it was uncon,stitutional, and
we adVised Johnson to veto. it. Johnson reminded Us that he
was no lawyer and wanted help in writing the veto message.
Attorney General Stanberry would normally have written it,
but he was busy.with a number of cases then before the Supreme
The Cabinet then chose two of the best 1awS7ers among
Court.
us to write thc veto. They agreed to do so by basing the
veto. message on the, unconstitutionality of the act-. .The men
who wipte the veto were Secretary of State William Seward and
Secretary of War Edwin M. Stanton.
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STEPS IN MOCK IMPEACHMENT TRIAL
Sergeant:
at
Arms

Everyone, please rise.
(Chief justice enters and
takes his place.)
Hear ye! Hear Ye! All persons
are commanded to keep silence,while the Senate is
sitting for the trial of the ArticleS of Impeachment by the House of Representatives against Andrew
Johnson, President of the United States.
Please be
seated..

Your Honor, I\wish.to present the Managers of the
House of Representatives who will be acting as the
prosecution.
(Each man rises as his name is-called.)
Thaddeus Stevens, Honorable Congressman from Pennsylvania.
Benjamin Butler, Honorable Congressman
from Massachusetts. John A. Bingham, Honorable
Congressman from-Ohio.
Your Honor, I wish to present the defenders of the
President. .The Honorable Henry Stanberry, former
attorney general. The .Honorable Benjamin R. Curtis,
former associate justice of the United States \
Supreme Court. William M. Evarts, distinguisheci,
member of the New York Bar.
Chief Justice: We are in this trial to detetmine the innocence or
guilt of the impeachment charges brought by the
House of Representatives against Andrew Johnson,
President of the United States. Will you pleasa
read the Charges so made?
Sergeant:
Andrew Johnson, President of the United States, has
at
violated the Tenure of Office. Act with full cogniArms
zance of his' actions.
He removed Edwin Stanton as
secretary of war while the Senate was in session and
appointed Adjutant General Lorenzo Thomas as sedretary of war.
Both of these actions are clear-violations of said act.
The President of the United States,
Andrew Johnson, did willfully malign the Congress of
the United States in three public addresses.
The
statements made-in these addresses were so indecent
and unbecoming to the office of-the presidency that
he has brought to his officecontempt, ridicule
and disgrace.
Chief Zustice: Have you served the President,,Andrew Johnson, with
a summons requesting hisjpresence at this trial?
S at A: I have so done, Your Honor.
Chief Justice: Counselor for the prosecution, are you-ready to
present your case? ,
Prosecution: We are, Your Honor.
Chief Justice:. Counselors for the defense, are you ready to present
your case?
Defense:, We are, Your Honor.
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Chief Justice:

Prosecution:

Chief Justice:
Defense:
Chief Justice:
,Prosecution:

Chief Justice:

We'are
(Addrzssing the Senate)
You may be seated.
in this trial to determinV4the innocence or guilt of
the impeachment charges brought by the House of Representatives against Andrew Johnson, President of
the United States. I need not:recount to you the
gravity of this trial. It is the first such-trial
in hi4tory to decide impeachment ch'arges made againt
The Constitution
a President of the United States.
specifies clearly that one cannot be convicted of
impeachment charges except for treason, bribery, high
crimes or misdemeanors. You must determine-if the
charges so brought are consistent with the constitutional definition of what is an impeachable offense.0

Even "though thisJs not a court of law, the Constitution 4cknowledges the necessity for those whO
be deciding the innocence or guilt of charges made
against an official of the United States government.
to tae an oath or affirmation. Therefore, will the
Senate please rise?, (The Chief Justice rises-with
The members
the Senate and holds up his right hand.)
of the Senate will repeat after me: "I-do solemnly
swearHthat in all things appertaining to the trial
of- the iMpeachment of Andrew Johnson, President of
the United States, I will 4do impartial justice to
the COnstitution and the laws r 80 help me God."
You may be eated. Does the prosecution wish to
give 4n opening statement?
(The prosecution eXplains what it intends to prove
through testimony of witnesses)
Does the defense wish to give an opening statement?
(The defense explains how it will defend charges
through testimony of witnesses)
The prosecution may present its case. -Call your
witnesses.
'The prosecution wishes to call its first witneSs
(The witness is questioned to bring out important
infqrmation to support the proSecution's Case),
Does the defense wish to crossexamine.the witness?
(The,witness is queT8tioned to bring out inforAtion
Prosecution calls.the
to hurt. prosecution s case..
other two witnesses apd defense cross-examines them
in turn.)

Chief Justice:

(The defense calls
The defense may present its case.
each witness 'and the prdsecdtion cross-examines them
in turn.)

Chief Justice: ..ijoes the prosecution wish to make a closing statement?
(Prosecution reviews testimony and-argues.its case.)
Chief Justice: .Does the defense Wish to Make a closing statement?
(Defense reviews testimony and-argues its casejz
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Chief Justice:

The trial of the Articles of.Impeachment charges
by the House of Representatives against Andrew
Johnson, President of the United. States', is now
recessed until t.omorrow at which time a vote will
be taken of each senator present. Two-thirds
majority of the members present is required for conviction.
NEXT DAY:

Sergeant:
at Arms
Chief Justice:

Chief Justice:

Will everyone-please.rise for.the Chief Justice of
the United States? Please be seated.
Have the members' of the Senate arrived at a decision?
Senator
(To each member"of the Senate)
h9w say you? Is the respondent Andrew Johnson,
President of the United States, guilty or not guilty
as charged?
The Senate having found the President (guilty dr
not guilty) , these proceedings are now at an end.
Adjourned.
-

lb.

TASKS FOR ATTORNEYS
Defense

Prosecution

1.
2.
3.
4,
5.
6.
7.

Opening.statement
DireCt'examination of Karster
Direct examination of Farwell
Direct examinatiof
Cross-examination of Thomas
Cross-examination of Cox.
Cross-examination of Welles

8\., Closing statement,

2.
3.
4.
5.
6.
7.
8.

Opening statement
Cross-examination of Karsner
Cross-examination of Farwell
Cross-exathination of Emory
Direct examination of Thomas
Direct examination of Cox
Direct examination of Welles
losing statement

iF

hiar

fz
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Eichibit A

THE ST- LOUIS JOURNAL

July 18,1867%

THE ST, LOUIS JOURNAL

May 5; 1867

'PRESIDENT SLAADERS CONGRESS

PRESIDENT SPEAKS OF DICTATORSHIP

RAGS OVER TENURE ACT

Cleveland, Ohio
Edward FArwell, Reporting'

St. Loui.s., Missouri

'10

Edward Farwell, Reporting--

The President arrived in Cleveland MOnday morning at approximately 8:30am. He then attended a
press conference which lasted without a break from 9:15am until
.

On Monday July 17th, the Presi7
dent arrived at the Ambassador
Hilton in St. Louis. lie then stood
on'the patio and answered reporters'
questions: When the question of.
the Tenure Act came.up as being coinstitutional he became furious. "I
believe the Tenure Act is uncOnsti7
tutional and is degrading to the.'
Office. of the presidency of the
United.States. I will not allowthe radicals of this nation to diminish the power of the preSidency
so low as a pie.Ce of dirt, and I
refuse to hOld this position with
such radical movements going on."
After the questioning, the,Presi-.
,dent.returned to his roam for a
brief rest and then went for a
prime rib dinner at the Crystal Room_
of the Hilton. After dinner he returned' to-his roam for the night.
The following morning he awoke
-and ate breakfast in his room then
started'for the train statiOn still
in a furious rage at the reporters
questioning.of the Tenure'ACt the

;

1:30pM.

In the press.conference, the
President stated, "Since the Tenure
of Office Act passed in March, Congress has been taking any means to
take,away my power." When a'sked,
"Will you veto acts to limit yOur
power?", he answered,. "Yes." He was
then asked,,"So, in other words you
are startin4 a dictatorship against
the CongreSs of the United States?"
He anSwered, "If I really wanted to
be.a dictator; all I'd have to do is

call on the'arm."

,

.

MOst of. the people attending the
Conference couldn't believe the President's response. The conference
ended, and tipe President headed back
to Washington, D.C.

previous day..

(Articles written by students at Los Alamos High School)

Exhibit'B
War Department
Feb. 21, 1868
/.

.

Major General Lorenzo Thomas, Adjutant General
I am informed that you.presume to issUe orders as secretary
Sir:
illegal, and you
of war ad.interim. Such conduct and orders
are herebylicommanded to abstain from issuing any ordei's other than
in your capacity as Adjutant 'General of the Army.
Your obedient servant,
Edwin M. Stanton
Secretary of War-
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Title:

THE GENERAL ALLOTMENT ACT OF 1887 (DAWES ACT):
SENATE COMMITTEE HEARING SIMULATION

Introduction:

More than once in U.S. history, federal policy toward Indians
has been directed at breaking up reservations and thereby
btinging Indians into the mainstream by eliminating tribal
unity and traditional ways of life. In 1887, Senator Henry
Dawes sponsored the General Allotment Act, which proposed to
divide Indian lands into individual allotments.
This activity
is a simulation of a hearing before the Senate Indian Committee which is called to hear testimony for and against allotment of Indian lands. Witnesses who testify must try to convince the genate committee of their points of view and the
committee must then vote on whether to recommend passage of
the bill in the Seriate. This activity can be used during a
unit on westward expansion or U.S. Indian policy.
Objectives:
J.
2.

3.

4.
5.

0

To understand the issues and controversies surrounding
post-Civil War Indian policy of allotment.
To recognize the political 1.1c1 cultural conflicts existing
between Indians and U.S. government.
To understand the nature of the trust relationship and
the government's attempts to alter Indians' special:status.
To understand the function of congressional committees
in the legislative process.
To experience the role of pressure groups in the legislative process.

Level:
Time:

llth

Three class periods and out-of-class preparation

Materials:

Attachment 1
Attachment 2
Attachment 3
Attachment 4

Attachment 5
Attachment 6

Attachment 7

General Allotment Act (for all students)
Roles for the Senate Committee Hearing
(fOr all students)
Instructions to Senate Committee on Indian
Affairs
(7 copies for committee members)
Instructions to the Witnesses
(for witnesses and observers)
Instructions to Newspaper Reporters_
(2 copies for newspaper reporters)
Instructions to Observers
(for students assigned as observers)
(to be read to class or distributed)
- Postscript

Copyright New Mexico Law-Related Education Project (All
attachments) 1982
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1

Procedure:

Prior to Class duplioate appropriate numbers of copies of
attachments and make name tags for role players.
Hand out Attachments 1 and 2. Read through the back2.
ground information and explain to students that they will
enaOt a Senate 'committee hearing to consider the General
Allotment Act.
ExRead through the roleidescriptions on'Atta hment 2.
3.
plain what is require0 of the witnesseS, Senate committee
members and reporters (reporters should-be selected on'
the basis ofrabilityto listen, take notes and write).
Either select students to play roles or ask for volunteers.
-Explain that the rest-of the class will act as observers
with the responsibility of taking notes and giving a
separate decision from that of the committee.
Distribute
Attachmenl. 3 to Senate committee members.
4,
Didtribute Attachment 4 to witnesses and observers;
Distribute Attachment 5 to reporters.
Distribute Attachment 6 to observers.
During preparation/ time, have committee members prepare
5.
questions for witnesses. Have witnesses prepare their
Have obse 'vers review the materials they have been
rules.
Work with individuals and have students complete
given.
preparations as h mework.
Prior to class on1 the second day, set up the room as" in6.
dicated in the diagram. Conduct the hearing allowing
5-7 minuted for each witness.
Complete
the hear#ig on the third day. Then allow the
7.
Senate coMmittee 4.minutes to deliberate on their recomDuring this time, ask all
mendations to the \full Senate.
observers to write\out their'decision and their reasoning.
Then
HaVe the chairman apnounce the committee's decision.
8.
ask observers to gie their decisions and discuss them.
Questions for discussion:
9.
What information\ most influenceobkithe decision of the
a.
committee? The observers?
'Did
the Indians have sufficient or adequate represen
b.
1.

'tation?

10.

c.. yhat is the purpose of a legIslatiVe committee?
Are pressure or interest groUps necessary in the
d.
legislative proceSd?
po you think it is 'fair to have members Of a Senate
e.
Committee, none of itiom are.Indians, make a decision
Which will have a prpfound effect on the lives of
A
Indians?
\.
Do
you
agree
or
disa9ree
with the statement:, The
f.
General Allotment Act\ of 1887 was one "of...the most
destructive pieces of\Indian legislation ever passed
by Congress"?
Read Attachment 7, Postscript, to the class to inform stuoutcome of the passage of the Dawes Act..4.- Have

newspape reporters read their articles to the class or
Discuss the biases that the articles show.
duplicate them.
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ATTACHMENT 1

GENERAL ALLOTMENT ACT OF 1887 (DAWES ACT)
Background

From the start of colonization of the New World, white
settlers who came into contact with Indians believed they must
be "civilized" and Christianizcd, with the ultimate goal of
assimilation into white-society, The colonists had no respect
for the Indian cultures; they considered Indians heathen and
barbaric. The Indians were at war periodically with the colonists as the colonists pushed the wilderness farther and farther into the continent, destroying the Indians' way of life.
Mutual distrust became the traditional method of dealing with
one another.
After independence, U.S. Indian policy was directed toward
"civilizing" the Indians with small attempts made at government expense. Mission schools were tried with varying success.
Indians were subjected to corrupt practices, broken promises
and treaties as a result.
Reform groups after the Civil War
were sincerely concerned for the welfare of Indians. They belie'Ved that the only means to fair treatment for the Indians
was through their becoming "white men" and eritering the American mainstream, leaving behind their Indian values and ways of,
life, beliefs and tradition. Not only would they become
"white men" in religion, but in dress, culture, and thinking.
But Indian wars, brutal from both sides, had further divided the two peoples with the Indian way Of life becoming
more incompatible with that of the expanding American nation.
Indians were placed on reservations, making them dependant
on reservation agents for food. Reservation schools and dis-;
tant boarding schools were established-.
The various Indian
groups refused to become like the white men. The only solution
in the eyes of the reformers and the opportunists, the honest
and dishonest, government officials and average citizens, was.
allotment.. Under this plan, reservation lands held in common
by the tribes Would be divided and distributed to individual
families, thus destroying the unity of tribes. .Itrwas believed
that individual ownership of roperty, with the hard work required and the sense of pride it instills, would give the incentive to become "white men" in name if not in fact. Joint
tribal ownership of land was destructive of these goals because the closeness and commonalities 5hared by joint ownership
reinforced their own traditions and custom5.
Even though a amall effort at land allotment had been tried
and had failed with some Kansas tribes in the 1850's, it was
believed that the shortcomings of that attempt could be corrected.
In 1863 the Homestead Law was passed in Congress, giving
any man free land who would homestead 160 acres, improve and
live upon the land.
Thi5 opportunity was offered to the In=
After 1875, allotment
aians in 1875 but few were interested.
bills were brought before every session of Congress without
Finally success came in 1887 when Henry Dawes of the
success.
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It became known
Senate Indian_Committee sponsored the bill.
that surplus reservation lands left over after the Ihdians of
a particular reservation had received their allotments would
be sold to white settlers. The necessary votes for paSsage
of the bill was assured with this new motivation.
It should be stressed that outside of the Indians themselves who were, of course, opponents of the bill, the only
other spokespersons against the bill were many of the Indian
agents.

PROVISIONS OF THE ACT
A.

Reservation lands will be divided and alloted
(distributed) in this.manner:
Each head of household will receive 160 acres.
1.
Each non-head of household will receive
2.
(UnTarried over 18 in age)
80 acres.

B.

This land will be held in trust by the United
States government for 25 years during which time
the allotment owner cannot sell, lease, mortgage,
or give away his land without the approval of
federal. administrators.

C.

At the end of the trust period or when the Secretary of the Interior determines that an Indian
allottee is competent to manage his own affairs,
these restrictions will be removed with theJand
being owned by the Indian in the absolute sense.

D.

Lands not. allotted will be declared surplus and
will be open for settlement or development.by
non-IndianS.

E.

If individuals refuse to mak.e a selection, representatives of the U.S..government will make the,
selection for that individual'.
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ROLES FOR SENATE COMMITTEE HEARING
.Chairperson of the Senate Committee on Indian Affairs
The committee members are Senators,
6 Committee Members
along with the chairman, who will hear testimony and vote
on whether to recommend passage of the bill in the full
Senate.

Commissioner of Indian Affairs
He/she is in charge.of the
Bureau of Indian Affairs. As a government official he/she
feels that allotment is in the best interests of the.Indians
as well as the nation as a whole.
Agent for the Plains Indians
He/she has been living with
Plains tribes as the Indian Agent and in this role provides
food to the reservation tribes and represents the Indian needs
to the federal government. He/she has observed that no change
has taken place in -Cie ways the Plains Indians_ conduct theit
lives.
He/she feels they are not ready for aflotment and
should remain wards of the government much longer.
.

He/she is in favor of allotment.
Agent for the Pueblo Indians
He/she feels that since the Pueblos have been farming and irrigating for centuries there should be no difficulty in allotIt will break up their pagan dances and
ting their lands'.
keep their traditions from being reinforced by the closeness
of pueblo life.

He/she has been a member on
U.S. Geological Survey Expert
the survey team that has mapped much of the western regions.
He is acquainted with John Wesley Powell, another member. He
believes that land beyond the 100th meridian (the geographer's
great circle that passes through both poles in a north-south
direction which measures 100° longitude) is too arid for farming without proper irrigation, something which most IndiansknOw nothing about. Therefore, allotment'is doomed to failure
in the areas beydnd.the 100th meridian, since Indians will not
be able to farm.successfully on this land.
He has been an Indian
Colonel in the'United States Army
He has
fighter in the West ever since the Civil War ended.
little respect for Indians, having witnessed the brutality
of the Indian Wars in the West. He is-all for allotment.
He/she, like other missionaries,
Missionary to the Indians
is a strong advocate of allotment. Missionary schools had had
uneven success in "civilizing" the Indian8 because of the
youngsters' continued, exposure to old Indian ways.
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He/she is-trying tq prevent
Tiwa Indian from Taos Pueblo
the destruction of the close community life of all the Pueblo
Indians. He/she wili try to show the benefits of the Pueblo
life, not only to the Indians but to -the nation, which woUld
surely be destroyed if allotment were to take place.
Lone Wolf, Kiowa Chief and Representative of the Plains Indians
Allotment is a terrible thing for the Plains Indians and Lone
Wolf will explain why it is incompatible with tribes who have
been hunters for as long as their tribal memory can record.
They cannot become farmers, and survive.
Reporter for a Conservative Newspaper - Unsympathetic tO the
Indians and very favorable to the Dawes Act.
Sympathetic to the mainReporter for a Liberal Newspaper
tenance of the Indians' way of life and against the disruption
that.would be caused by allotment.

SUGGESTED SETTING FOR THE ROOM

Senate Committee

o

Witness Desk

0

0

Observers .and Witnesses

1
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ATTACHMENT .3

INSTRUCTIONS TO THE SENATE
COMMITTEE ON INDIAN AFFAIRS

-You are on the Senate Indian Committee in 1886 which will
hear testimony of itnesses and then recoMmend to the entire
Senate whether or not to pasS the General Allotment Act.
Little prbgress has been made in he 1880's in absorbing the
Indians into the American way of life.. The Indians still retain their tribal identities and customs because they have
You
been isolated on reservations apart from the white man.
must decide if the Allotment Aat is in the best interests of
You will listen to the
the Indians and the U.S. government.
testimony of each witness, take notes, and then ask questions.
Chairperson
The chairperson calls the meeting to order, asks for the
wj_tnesses to each present testimony in the order listed.
Allow between 5-7 minutes.for testimony and:questions. After
each witness concludes his/her formal testimony you will ask
your fellow committee members if they have any questions to
ask the witness. You as chairperson may also,ask questions.
Finally, you will adjourn the meeting and find a quiet place
where you and the committee.can decide the merits of the act.
When you reach a decision you will announce your decision,to
either,recommend the act for full Senate consideration ori to
reject the act.

,

.

,

Committee Members
Keep lists of reasons
Take nates as each witness testifies.
for and against allotment as you hear testimony. Prepare
questions to ask each witness pertaining to his testimony and
his perdeption of the act. Don't hesitate to ask probing_
,questions.. Your job is to try to get as much information as
possible about the underlying reasons for the ditferent positions.
After you:have heard from all witnesses, your committee
will discuss,and then vote on Whether or not to recommend the
The Senate, as
aCt to 'the entire Senate for itS consideration,
a rule, will tend to follow a committee's recommendation.
Therefore, your decision will strongly influence, if not.determine, the act's passage or rejection. So give'serious thought
to the consequences of your committee's decision.
Sample Questions
1.

2.

As a member of a Plains tribe why are you against the idea
of farming?
Under allotment,
Your pueblo has been farming for centuries.
you will be responsible only to your family and not to all
Does it matter that you will be
the test of the pueblo.
farming as individuals rather than as a community?
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3.

There-is a great deal of land left in this country. Why
is there a need to open up the unallotted Indian land to
white settlers? Why can't that surplus land be left, to
the tribe ,to be held in trust in case the tribal population expands and the land is needed for further hOmesteaders among ,the tribe?

4

5.

6

7

8

9.

Commissioner, you say that the only way to "civilize" the
Indians is to give them 160 acres to farm as individual
Why is this the key to "civilizing" Indians?
families.

-As an Indian Agent you are responible both to the federal
gpvernment which you serve and the tribe to which you proWhat has been
vide federal services spelled out by treaty.
your experience in getting the (Pueblo or Plains) Indians
into the'mainstream of American society?
As a missionary you have lived closely with the Indians
(Pueblo or Plains). Are they accepting the white man's
,ways any more rapidly than they have been? Are they becoming good Christians?
Why is there a need to have the Indians accept the white
man's ways? Can't the Indians be allowed to keep their
traditional culture and way of life?
Hasn't the failure of'Indian policy been caused by the
failure of the-U.S. government to live'up to its promises
of adequate provisions? Dont' you think that,if the
government could find a way to carry out its part, the
probleMs of off-reservation hunting and war could be
eliminated?
Isn't the real reason why you support allotment the fact
that you want good Indian lands available for white
settlement?
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INSTRUCTIONS TO THE WITNESSES

You are testifying for your particular interest group.
The group you are representing has a vital interest in either
getti,ng this act passed or in keeping it from being passed.
You must be as convincing as Tossible in your testimony. Be
ready to answer questions on the spot when the committee
questions you.
Prepare your testimony from the information given below.
Try to be as persuasive
Be prepared to talk from 3-5 minutes.
and sincere as posSible. JVvoid reading the testimony. Maintain eye contact with committee members. Feel free to use
the pharses or statements provided or change them for maximum
effectiveness.
Commissioner of Indian Affairs- You are the head of the Bureau
of Indian Affairs. Your responsibility to the Indians is to
You believe in what an ear7
determine what is best for_them.
lier Commissioner,_a Seneca Indian himself, defined as the status of the Indians' r2lationship with the federal government.
"They are held-to,be wards of the government, and the only
titles the law concedes to them, to the land they occupy or
claim is a mere possessory one...."' Congress can legislate
directly for the tribes 4nd you are the one to help interpret
their needs for Congress. You believe that reservations shouldThis will force the Indians to. become "indibe eliminated.
vidualized" rather than members of a tribe. The tribal tradi7
tions will and must be destroyed.. Then and only then will InFarming is the backbone of
diansAconform to white man's way8.
It
forces
hard work on its owners;
the American way of life.
therefore, reservation Indians will become a part of the American tradition of hard workers. In developing a strong .desire
to work and become an individual in.a competitive .society, the
Even if they
Indians must be made responsible for property.
of
land
and will
lose it iater on, they will learn the value
want to acquire more in the proaess.
Ins.response to critics Who say the U.S. government *has
treaties with the various tribes guaranteeing their land, you
"Treaties with the Indians have been an obstaCle to
believe:
an effective policy. A treaty implies equality between the
parties entering into the treaty negotiations. That is clearly
not the caSe since the Indians are wards of the government.
We must get rid of the treaty as a means of dealing with the
Indians. at is clear that progress cannot be made unless the
Indians are forced to obey the wishes of the government. We
But like temperamental children,
know what is best .for them.
they, want their own way when that way is not in their best
interests.'
.

,
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You have been agent to the
Agent for the Plains Indians
Great Sioux Reservation and have witnessed the receht wars
There is
between the U.S. army and various Plains tribes.
The
treaties
made
with the
much tension on the reservation.
provisions
of
food
and
clOth7
U.S. government,promised yearly
reservation
due
The provisions often do not get to the
ing.
who
sell
them
or
take
them
to fraud on the part of officials,
To find
for themselves., As a result, Indians often-starve.
reservation
to
hunt
in
food Indians are forced to leave the
'
They.often
run
into
angry
whites
who
shoot
the old manner.
'and
another
"incident"
is
at them. The Indians retaliate
created.with the PlainS Indians being blamed far it. The
government has failed in its promises to Indians of schools,
adequate food and clothing. Indians have had to retain their
ald Ways simply to survive: They are not ready for allotment.
Why should'they be? They don't even know how to farm. Why
can't they be taught to be randhers, a way of life much more
closely tied to an old hunting tradition? Let the tribe as
a wnole become cattlemen using the entire reservation as
grazing lands to be held in common. Let the gOvernment make a
real effort to live up to.its treaty obligations witn real
help in the form of instructiod, schools, food that is decent
and plentiful. 'GradUally the Indians will begin adopting-the
But,they are most assuredly not ready-at
white man's ways.
If their land is allotted, they will surely not
this time.
Allotment would be a disaster for the Paains Indians.
survive.
.

You,are Indian agent for the
Agent for the Pueblo Indians
Northern Pueblos of New Mexico Territory. You firmly believe
that allotment must take place for the welfare of-the Pueblos.
Much has been tried in the past to bring progress to the
Pueblos but with little success; they are still engaged in
subSistence farming with irrigation.
Boarding schools have beenestablished in Santa Fe and Albuquerque. Mission schools have been established by the CatholicS, Presbyterians, and Lutherans: Educational institutions
are one of the strongest meanS of weakening tribal ties; how-..
ever, this is not as effective as it could be ecause the close
pueblo community life keeps reinforcing their traditions and
weakens the newly learned one. Duririg summer vacations the
children begin to revert back t6 the old ways.
Some of the Indian customs which must be destroyed are the
pagan dances and rituals which consurri so much of their time.
Even when these are discouraged the Indians continue their old
practices in secret.
The C[lose-knit pueblo community allows custom and,tradition
to be reinforced every day. This sense of community must be
destroyed.' By having each family living separately on 160,
acres, Indians will soon think of themselves more as individuals and not as.part of the pueblo family. Each family, once
weaned from dependence on the commvnity, will accept white
man's tIvays more readily.
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,

Their individual and collective poverty will be things of
Their adobe Mud huts can be repla"ced with wood
the past.
structures of-American style. Their pagan practices in the
kivas will no longer have any meaning. The Christian Church,
Instead of
will become the.\focus for their spiritual life.
pagan dances they can'be taught the Virginia reel, and other
American danceS. Most importantly English will become their
first language not Tiwa or whatever. They will be able td
function bettei in society and will no longer be disadvantaged.
It will bp \easy tor Pueblos to make the transition'to
They have already,been farming and using irrigation
allotment.
/
in a most effectiveo.way for,hundreds or years. Their farming
methods, however, are primitive.' With new technology and newmethods,that American farmers are using, each Indian farmer
will be .producing a surplus which can be sold on the national
market. With the money,.he gets or his,Crops, he can buy
luxuries.that most white people enjoy. For these reasons, it
is necessary tO recommend .passage of the General Allotment Act.
II

Member of the:U.S. Geological Survey Team'in the
have_worked in surveying much of the West'andare
ted with the count-ry "beyond.the100th Meridian,"
compasses part of Nebraska, the Dakbtas, Kansa,s,

You
West
wel'l acquain.(this enOklahoma, West

Texas, Colorado, Nev Me)cico,' Wyoming,. Utah, Nevada, Arizona)
the "Lands of the Arid West." .Because,of its lack Of kainfall
Generally Speaking,
it is known as the Great America,n Desert.
these lands receive- less.than 20 inches of rainfall a year.
Major
Twenty inches is the minimum for unaided agi'iculture.

John Welsey Powell, famed-Menberof the U.S.G.S. team Which
surveyed the Grand Canyon, reported in 1871 that the:130th
Meridian roughly indicates a line separating the area of sufficient rainfall for farming from that whicE requires' special
techniques such as dry land fa-rming and.irriga-bion.
-You should testify that allOtment based on 160 acres is a
fallacy.and a mistake. To allocate the same amount of land for
all Indians without regard t'or the region or locale in which
In the eastern half'of the.contWn-C,
they live is ridiculous.
where there is adequ/ate rainfall, Indians could make a living
on 160 acres. West of-the 100th ,Meridian., they will starve.
In this area, 320 av,res is probably not sufficient.even for.
ranching, to which the area is much better suited; it is even
marginal grazing land. For farming, a mere 160 acres will
mean starvation. ThiS act does not take. into consideration
the lack of farming ekperience of Indians in the West -with.
The harsh conditions would
the exception of thePueblo.
no-experience such as the
challenge the best of farmers.
Plains Indians have, it...will mean disaster. The Dawes Act
must noco be passed as it is noW presented.
.
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Colonel of the United tates Army; Indian Fighter - You.will
testify that you.fought_in the Civil War but have seen the
You should toughest fighting against the Indians in the West.
state strongly that the only way to keep the Indians off the
war path permanently is to defeat theM completely by destroying their tribal identities. Force them on. to 160 acres and
Iceep them there.\ They are still savages aiiia their spirits
will never be broken until they are completely Urider the con-trol.of the federal government on an individual basis. Destroyothe tribes and you will/create, individuals capable of
being Civilized.
A treaty implies
Treaties are a mistake and are_useless.
/

that an Indian tribe is equal with the U.S., just as the
Commissioner stated earlier. ,Even if it were truey which it
is ridiculous to consider, the-tribes are made up of,clans
and each acts separately. There is no way to make all the
clans live by a treaty. Therefore, the only way to control
Indians is to allot their lands and make them live as individuals.

\

POint out that you have been involved with fighti.,pq the
The
Siouxs for over 25 years and, they are still a problem.
ApaChe, Nez Perce, the Ponca, Utes and Navajos have been involved in war with the army during the same period of p.ime.
In 1868 the Commissioner of Indian Affair8 estimated that the
cost of Indians killed was running around $1,000;000 each..
Bring peace to the whites. ,Give the Indians their allotment
Thousands of
and then open up the sUrplus to white settlers.
peaceful immigrants into oUr country are anxious to turn useless Indian land into crop'and grazing lands providing, the
The
foodstuffs for a groWing nation and for a hungry, world.
,e drain bn the federal treasury to kill them' can be used to make
white men out of them. 'Pliease'recommend the DaweS Act.

;

p_ssionary to the Indians,- You work in a mission school for
Plains Indians. YOu have:lived among.various tribes,from,the
time you were a child; yo.1 speak seVeral Indian languages.
You have witnessed InEven your parents were miissionaries.
clians scalping white men land white men killing Indians in the'
-Plains Wars of the 60' and 70's. There 'can be no civilizing
of the Indians_until they can-be ChriStianized. They will,
becpme true Christians in fact and_not just in name only after
they have been forced.to give up their pagan religions which
only serve" to undermine piristianity' and-any civilizing influence.

All Indian children should be'sent to'mission schools Where
T,hey
they will grow up speakihg English as a-first. language.
will dress like American children, and learn farming tech7niques, Mission schools will raise them in the Christian way
with full familiarity of, the Bible and God's word.
To.bring all of'this about they,need to liVe next to white
settlers who can show them how to farm, how to increase their,
herds, how to live like Americans and prospers.. Through'allot7
.

.
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ment they will understand the pride/Of private ownership.of
land, home, and posses5ions. The e'xtra land sold to white
settlers'yill create-a:new kind Of/commu5Ity for the Indian;
he can begin to lie.peaceful neignbof&with his white breth-,
Allotment is the only maY to achieve this. Then he
ren.
can truly know the civilizing influence of the Christian
Church as well.
'Your people came into this 1
Tiwa Indian from Taos Pueblo
hundreds of years ago. They-are a people of ancient origi
inpthis land. Your ways, so youx legends tell'you, have givqn
your people strength, allowed you to survive the worst'
droughts, raids, and disasters. You have endured. Your testimony should include the following.
Each pueblo is a community which gives support and help to
each member. 'We share in dances to bring a good planting, to
give, us a good harveSt, to rejoice when we have plenty,. These
dances are not.,pagan dances, but, rather, a prayer to the same
Our collectiye
Great Spirit that you white men pray to.
prayers in the form of dances in the openness, where we aie in
touch with the skies above us and the,ground beneath us and
thewind that surrounds us, is the same as your'praYers inside
a house closed off from the natural world:where the Great
'Spirit lives. We pray together as you do becduse we believe
the voices of many are heard better than the guietypice of
We are many people who are one not one of many people.
one.
The community as you call our pueblo is what fakea each individual strong and able; we live: close together to jshare our
strength with each. other.

ILA-you separate us into" 160 acre

plots of land, you have separated us from our sou0e.of'
:

strength.

Our customs and traditions may seem strange tO you,white
But so dO white men's to us. You haVe manyifor,eignerS
who come from far awdy lands and want to be good Americans.
And you let theNt become good Americans. Yet they'speak strange
We want to be good Americans too. Why Oannot the
sounds.
Pueblo Indians also speak Tewdsand English. Ourlaccent is ho
Ts it: our
stranger than.that of the other new-Amerioans
language that makes you want to divide us up intO little farms?
Because we too speak'anotherz language?
We have a long-history of peace with the'American nation.
We have caused nb warfare- We have tl'ied to fa'rm our lands
Why must you allot our lands? It will
and be good peOple.
mban the end-of all that is saci.ed to uL and to that which
gives us our strength.
men.

1 J
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Lone Wolf, Chief of the Kiowas and Spokesman for the Plains
Kiowas are hunters and have,been for hundreds'of.
Indians
You have hunted the buffalo actoss the plains knowing
years.
n'o limits to your land exdept for Father Sky and Mother Earth,
until the white man came. Now you are being asked to live
confined on 160 acres and become farmers: Farming is frowned
upon because it is woman's,work in the lesser,tribes. But
It takes great bravery and courage
you are a .hunting people.
It,takesno bravery to be a farmer!
td be a .hunting people.
You can never,become farmers. So why
You are not farmers..
must you give up being hunte5s with the tribal lands.held in
If
Now there is qame.that: runs on the reservation.
.common?
You-testify as follows.
you fence it up, there can be no game.
We have been told that your President and yObr Congress
have a law which says yoU are to'make lawt for the "prOtection
of Indians." .This Dawes Act does not protect us. Without
our tribal lands where can we hunt? With white settlers
moving on to our lands wtiere can we live? We have no p:rotection!

What abqut the treaties which the U.S. government made with
In 1867 the government in Washington made a treaty with
us, the Treaty of Medicine Lodge.. They promised us if we
would move on.to a reservation,they guaranteed that no Kiowa
or Comanche lands could be sold without'approva1 by 3/4 of
adult male members of our tribe. Now youJsay in this act that
Whatevee is left
you will make each male chooSe 160 acres.
oVer of our tribal jands will be sold to white settlers. What
aboutour treaty? Three-quarters of our males are not giving
their.consent to sell our land and yet you threaten to sell it.
:qn the Treaty of Medicine Lodge you proMised to,supply us
Our people starve
wi;th.food if we moved ontb the reservation.
becaUse the food you promiSed is never delivered. They have
td go-off the reservation sometimes to hunt in order to feed
Where are the people Who made us the promises
their children.
and signed the treaty with us? Do your leadeis lie to us?
You say you want to civilize Us. Do you call breaking treaties,
Is it civilized to promise food and then not.
a civilized act?
deliver it? If lies and corruption are part of white man's
civilization, we want no.part of it.
us?
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INSTRUCTIONS TO THE NEWSPAPER REPORTERS
You each represent newspapers that have clear political
You are to take notes as eac'a witness testifies.
Write down facts and ideas as they are Tireffented. Keep in
You will be expecmind the points of view of each witness.
ted to take your notes and write an article for a newspaper
If.you are
which will reflect the bias of that newspaper.
the reporter for the conservative,newspaper you will.support
Everything you write should be slanted in favor
allotment.
of this position. The libera1 reporter will be against allotYour article should be sympathetic to the testimony
ment.
against allotment and in favor of the Indian point of view.
You want the class to see how differently the two reporters
wILl report the same event and sets of facts based on the
bias or slant of their papers.
The articles.should be ready for class the day after the
decision to recommend passage or rejection of the act has been
Be prepared to read your articles to the class and
announced.
discuss how tney were written.
biases..

9
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INSTRUCTIONS TO THE OBSERVERS

Use this form to take notes on the testimony of each witTry to think about what it is that is being said that
ness.
makes you either sympathetic or unsympathetic. You will be
aksed to tell whether or not you, would vote for passage of
Be ready to explain why, being specific about
the Dawes Act.
particular facts which helped to' influence your decision.
1.

Commissioner of Indian Affairs:

2.

Agent for the Plains Indians:

3.

Agent for the Pueblo,Indians:

4.

U.S. Geological Survey Expert:

5.

.

.colonel_AD-tbe___Un-i-ted-S-tatel; firmy:
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6.

Missipnary to the Indians:

7.

Tiwa Indian from Taos Pueblo:

8.

Lone Wolf., Kiowa Chief and Representative of the
Plains Tribe:

Your DecisiOn:

Why?
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POSTSCRIPT

The pawes Act passed both houses of Congress and became
The famous Kiowa chief Lone Wolf did go to Washington
to testify but was too late to be heard.
, The Five Civilized Trilies (Cherokee, Chickasaw, Choctaw,
Creed and Seminole) who had been forcibly removed into
Indian Territory in Oklahoma in the 1830's were temporarily
But in 1889, through yet another act,
exempt from the act.
their land was allotted as well.
Many of the Pueblo Indians of the Southwett escaped
Later attempts were made in the 1920's. These
allotment.
With some exceptions, the Pueblo Indians
attempts failed.
were.able to keep their lands.
In the 1930's Indian Commissioner John Collier got Congress to reverse the Dawes Act.. He estimated.that Indian
land.holdings throughout the na'tion were cut from 138,000,000
acres in 1887 to 48,000,000 in 1934 as a result of the'act.
All of the lost acreage (90,000,000 acres guaranteed by the
It has been said that the
treaties) went to white tettlers.
Dawes Act was "one of the greatest mistakes ever made by the
government."
law.

*a

Title:

LABOR'S STRUGGLE FOR LEGAL RECOGNITION.

Introduction:

The seesaw course of labor's struggle for legal recognition
unfolds in this activity. In small groups students will examine and recreate episodes of unrest in labor history spanning a period of 100 years.
Students will e.xamine the Changing
Supreme Court interpretations of state and federal power to
enact labor legislation. They will also explore th& social and
economic forces which influenced that legislation.
This activity
can be used when studying industrialization.
'Objectives:
1.
2.

3.
4.

TO increase Understanding of the economic and social conditions leading to labor legislation.
TO develop understanding of the nature of labor unrest in
the late 19th and-,early 20th century,
To recognize the role of the Supreme Court in interpreting
state and federal power to*enact labor legislation.
To enhance skills ih reading, interpreting, critiCal thinking, group process, and. chronology.

Level:
Time:

llth

Three or more class periods

Materials:
Attalehment 1

Attachment
Attachment
Attachment
AttachMent
Attachment

Labor's_Struggle_for Legal-RecognitiOn Background and Chronology
Episodes (4 copies:of each)

2
The
2a
The
2b
2c - The
The
2d
Attachment .2e 7 The
The
Attachment 2f
The
Attachment 24
The
Attachment 2h
Resource Person.:

RailToad Melp-§TWar '(l877)

Haymarket Riot:(1886)r
Debs Revolution (1894)
Wobblies (1905-1909)
Children's crUsade (1912)*
Steel 5trike of 1919
Longshoremen'.s Strike of 1934
General Motors Sitdown °Strike (1936)

(optional) Attorney specializing in labor law

Procedure:
,.

1.

Read and discuss background and chronHand out Attachnient 1.
Be sure students understand the relationship among
ology.
state, legislatures,.Congre'Ss, and the Supreme (7:1rt with
respect to labor legislation.

Copyright New MeXico Law-Related Education Project (All
attachments) 1982
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1

2.' Divide class into 7 or 8 groups depending on class size
(groups should have 3-4 students). Assign one of the
Episodes, 2a-2g, to each group and hand out copies accor3.

dingly,
Have groups read through their episodes.

Explain that each
group Is responsible for making a presentation of their episode to the claSs. Each6group should choose one of the following kinds of presentations:
Skit - Students may plan and enact a skit of the events
at
They can make props, use
describ'ed i-nt-h-e-ir episode.
They will
signs to identify characters', wear costumes.
need to tap their creative and dramatic abilities to ,
"make the episode understandable and interesting tO the
class.

Report'- Students may present a report to the class on
the episode, If library resources are available, it is
recommended that students do research beyond what is C.
provided (a maximum pf 3 students is recommended for a
rePort).

Mural or collage - Students may produceca group-prepared
mural or collage. The final piece will be interpreted
and explained to class.
In preparing their presentations, all groups, regardless of
the method choosen, Oust address the questions below.
Nestion (b) can be answered by examinfng the qhronology
on Attachment 1.
(a) What were the workers in your episode fighting or?
(b) What was the legal status of each of the following
-when your episode took place?
the right of workers to organize
a.
the right .of unions to exist'
b.

,c.

4.

c the right to strike
minimuM Wage
maximum work Week
the right to bargain collectively
.(c) What gains or defeats resulted from the events o, your
-eipsode?
5:. Allow at least one class period- fbr preparation.
Hare groups give presentations. If resource attorney is
6.
used, have him/her observe presentations and participatein discussion.
Questions for debriefing:
7.
Do you think thedemandS of.the workers in each of the
a.
d.

.ef.

,

episodes were justified? 7 Why Or Why ,not?
b.
c.

d.

Do you think there were alternatives to strikes to
accomplish what the workers wanted?
In the episodes'
Labor unrest often resulted in violence.
in which it occurred, what was the cause? Could violence'
have been avoided?
When did the Supreme Court finally allow Congress to
enact labor legislation? What were the reasons for this
change in interpretation of congressional powers?
Yee.
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'LABOR'S STRUGGLE FOR LEGAL RECOGNITIOIV

Background
Prior to the Civil War the United States was a nation of
farmers supported by ,some manufacturing. But this all changed
in the decaffes which followed. The demand for more and better
products spurred the: growth of inventions and industries. Because Of vast railway networks, national markets'opened.. Wage
'earners had to adapt to the changing conditions in the new industrial society.
_Corporations, *the new basic unit of American industry, began
to centralize the control of production and.distribption for a
national market; creating numerous but impersonal specialized
Immigrants by the millions poured int6 the country,
jobs.
competing with.Americans'for newly created industrial jobs,
Competition among corporations to rethereby lowering wacjes.
duce the costs of goods"produced resluted in lower waget and
longer hours for workers.
As labor conditions worsened, luany workers recognized the
need to organize themselves, form unions, -and seek recognition
of the rights-of workers to bargain with corporations. There
was resistance to this, not_only from corporations, but from
governmental institutions as Well. When unions. began to organize and strike for better working conditions, the.courts interpreted these actions as anobsttuction to the free flow of
commerce and tne general welfare. When state legislatures and
eventually Congress began to enact laws to protect leabor, the
Supreme Court frequently struck them down as unconstitutional.
They were considere a violation of 14th Amendment guarantees
because they deprive Corporations of propert?'rights without
° due procets of.law:
The nistory of labor's struggle for'legal recognition was
long, violent, and divisive. Bloody battles eruated at coal
mines,in steel mills, in auto plants, and on the docks. Labor
had to win °its struggle with atate legislatures, the Supreme,
This was not fully
Court, and also with public opinion.
achieved unpil the 1930's and .opyond.
Chronology
1840's

1842

President Van Buren establishedthe 10-hoUr working day
for government workers. Until then an 11-hour day was
common and would remain the average for non-government
workers into the,1&60's. Operators' in cotton mills
would continue to Work 13-14-hour days.
The.Supreme'Court of-Massachutetts, in the case of
Commonwealth v. unt, decided that labor unions had ag
right to exist-in Massachusetts..

ATTACHMENT 1

1868

.1879

1890

The Nutional Labor Union helped push through Congress
a law establishing an 8-hout working day for laborers
and mechanics employed by or in behalf of the federal
Congress. had n9 power.to pass the same
government.
law for state eMPloyees or employees in private industry.
A Massachusetts law prohibited woMen and children from
working' more than 60 hours per week.
The Sherman Antitrust Act was passed by Congress to
protect the public from monoPoIy and conspiracy practices of large corporations and restore free competition.
But, this new law was not very successfully enforcea
However, it was used against
against.corporations.
labor Unions to break strikes by considering them to
be.conspiracies to interfere with traae and commerce7
between states.

1896

Utah passed a law limiting the Working day for miners
to 8 hours.

1898

Congress passed.the.Erdman Act providing fox the arbitration of la6or aisputes which involved carriets beThis was a.victory-forAhe railroad
tween states.
workers, who now had the right to bargain with management.

1905

The U.S. Supreme Court declarea unconstitutional a
New York law which fixed a maximum working by of 10
This decision was based on
hours for New York bakersthe argument that such laws deprived owners,of the
property rights guaranteed 131'7 the 14th Amen'ament, .A
law lithiting a man's control over his busine-Ss, including employment policies, deprived him of part of his
The Court also
property without due process of law.
said that this law violated a person's Tight to enter
into any contract he wished. Accepting employment is
a contract, even though it is,not written down,
In the Danbury Hatters case.the U.S. Supreme Court ,
ruled that members of a labor union were to be held7
finalicially responsible for th'e full aMbunt of individual property losses to businesses brought about by
strikes. This ruling forced financial /kith on unions
in their attempts to gain wage increases and shorter
hours if there was any.loss of"business or property
damage during strikes.
New York passed 'the f,irst important state law to comipensate workers for accidents that took place on the
.

r908

1910

job.

1912

Massachusetts set a precedent by passing the first
Employers could.not ask a wage earner
minimum wage law.
:to work below a certain minimim wage.

ATTACHMENT 1

1914

Under Wilson's administration, Congress passed the
Clayton Antitrust Act, which'Was considered a great
ItIdeclared that labor
victory for labor unions.
unions and farm organizations had a legal right to
Union activities could not be considered
exist.
"conspiracies in restraint of trade," as they had been
under the Sherman Antitrust Act. The act made strikes,
peaceful:picketing and boycotts legal under federal
It also said that courts Could not grant
jdrisdiction.
an injunction in a labor dispute Unless it was-neces-,
sary to "prevent irreparable injury to property."
.

1916

On the eve of U.S. entry into World War I, President
Wilson urged Congress to establish an..8-hour work day'
for railway employees with no-reduction in wages after
they threatened to strike. Congress passed the Adamson
For the first time, the U.S. Supreme Court said
Act.
that Congress had .the power tO set maximum working
hours for private employees because of the "public
na.ture" of the railway..

1917.

1920's

1933

yhe U.S. SupreMe Court ruled that the New York CompenA prdcedent was
sation Law (1910) was constitut1onal.
thereby established for other states to enact worker'
compensation. Before this, the Courts took the posi-,
tion that if a worker had willingly assumed the risk
of the job, the company was not responsible. This was
In 1917 -there were 11,338 accia welcomed victory.
dent-related deaths in,manufacturing and 1,363,080.
injuries.
The U.S. Supreme Court, in a.series of decisions,
broadened the federal courts' powers to issue injunctionagainst strike's, axguing that they interfered
with trade between the states. This was a Set back
for unions because it decreased the protections of the
Clayton Antitrust ACt.
In the wake of the Depression during Roosevelt's adminiStration, Congress passed the National Industrial
It provided that each industry, with
.Recovery Act.
thesparticipation of union and buSiness representa-.
ties, muEt adopt a "code of fair.practices.", These
codes had to be appkoved by the President. Most of
these codes stipulated a 40-hour work week and' minimum
wages of $12-$15 a week, Workers were guaranteed the
right to bargain collectively. EmployerS were Orbidden to pressure a.worker to-join a particular union,
They were also foror to remain a non-union worker.
binden to refuse work to workers simply because they
wet, union members.
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1935

In the case of Schecter v. United States, the U.S.
Supreme Court declared the Nationa,1 Industrdal Recovery ACt unconstitutional. The court said that
Congiless had 4iven-too much legislative power to the
He had no power 'to approve
or disapprove
President.
,
,
industry codes, and the codes were not legally binding.
,

1935

,

1938

1947

Congress pacseqi the National Labor Relations Act,
known as the Wagner Act. The act guaranteed to labor
the right to organize, to bargain collectively for
It also provided!,
better wages and working conditions.
that the majori-ty of the workers in any plant or industry could select representatives for bargaining
withmanagement. . If forbade discrimination against or
firing .of a worker based on union membership.
Congress passed the Fair Labor Standards Act, which'
guaranteed a maximum work week of 44 hours to be decreased to 40 hours in 2 years. It also guaranteed
a minimum wage of 25 cents per hour, to be increased
to 40 cents in 7 years. It outlawed child labor in
indtstries producing.goods for intestate coMmerce.
Over President Truman's veto, Congress paffsed the Labor
Management Relations Act, called the Taft-Hartly Act.
It reduced the power that organized labor Ilad won under
It allowed-federal courts to issue inthe New Dealg
junctioris against a strike when it affected an entire
industry or a ibig portion of it, and if it threatened
the general welf&re. It also prevented CoMmunists
from holding office in labor unions.

ATTACHMENT 2a
o

THE RAILROAD MEN'S WAR (1877)

/

1877 was the year of the u
railroad strike in which
labor came into a full-scale conflict with industry. The
'strike began when the Baltimore and Ohio Railroad ordered a
ten percent reduction in Wages. This was the second wage reduction ih eight months, reducing%paychecks to five or six dollars a week."
In addition, railroad wOrkers were expected to
pay their.own expenses on overnight layovers away from home.
Trouble,began when the railroads brought in strikebreakers
and policemen had to escort them to.theit jobs for fearAhat
violenCe would erupt. Support-for the strikers spread to many
towns. An army of hungry and desparate.unemployed workers joined
the prOtest. When mayors appeared to .plead for order they were
booed and shouted down by the citizens.
The strike became a national event when John P isal attempted
to keep a train from derailing by jumping on a loco otive run
by strikebreakers. Poisal was shot by the strikebre kers and
died ninedays later. This generated mote support fOr the,
strikers and the strike-spread from coast to coast.. It flared
into a small rebellion. 'The militias were called-gut in Balti7
more, Pittsburgh, Martinsburg, Chicago, Buffalo, and San Francisco to,put down the rioting mobs. Pitched battles resulted in
federal troops being called-in by President Hayes to restore
order and keep the trains-running.
This.was a remarkable Ilational event because it had not been
.

.

organized - it waS a strike where there were no. labor-u/id_ons.
The ra,ilroad workers were 'only organized in local groups. called

"brotherhoode whose major concern was insurance benefits, not
collective bargaining. Although the Knights of Labor was being
openly organized this very same year, its influence On the
strike was minimal because it did not believe in strikes. .The
railroad men's war went on for a few more dayS. La.bor, however,
was weak. The forces of the railroads.and thegovernment
crushed the rebellion.
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THE HAYMARKET RIOT (1886)
The strike for the 4ght-hour.day began .on May 1, 01.886.
In the 186a,;s hunThe struggle had actually begun earlier.
dreds of eight-hour leagues were formed acrosbithe country.
There was a feeling among the WOrking-class.thatthe factories
could.afford a shorter day at the Old pay and now was the time
to get it.
In 1884 the American Federatidn of Labor was in, its infancy.
The federation organized the eight-hcur.campaigns and set
May 1, 1886 as the.date for a general strike nationWide. Laborers 1Dought and wore eight-hour shoes, sA:)k4d eight:1-hour tobacco
and sang eight-hour songs:

O.

,

We mean to make thing§ ovex;
We're tired of toil for naught.
We wantto feel the sunshine,
We want to'smell the flowers;
We're sure that God haswilled it;
we mean to have eight hours.
lt
hours for wqrk, eight hours
Ei
r st, eight hours for what we will.
as a beautiful day in Chicago. ThousandS of
may 1, 18

men and wom-. ..ited for -tli-e-parade to'be*in.
phere was changed as militiamen waited nervously. tJ::,,be called
to-action. At the meeting sight many speakers vened their'

.feelingsabout the eight-hour day.
Trouble came on the,third day of the strike at.the McCormiCk
HarveSter Works where Sdab labor,hL1 replaced strikers, The
strikers' rushed to the plant to heckle the sCabs.as the wOrk
In a few minutes two hundred police arrived.
shift'-changed.
The skirmish-turned int6 a riot and whenit was:over., foUr
WOrkmen were dead and many vver. e wounded. .'

P

Leaflets called for a mass-protest the 1-WXt day, Ma 4, at
One hundred
Three thoursand people showed up.
Haymarket Square.
eighty policemen arTived and demanded-that the crowd disperse..
Suddenly*, without w'arning, there waS.an'earsplitting explosion.
Someone had thrown a bomb into police ranks. One policeman Was
om the spot; seven died later. A number of citizens
4

Haymarket opened the country to hysteria about unionism.
Chicago immediately started a reign of terior.,- Pplice arrested
twenty-five printers and wrecked their.presset and beat people
Everywhere the police announced they
susii...ected of-COnspiracy,
had found pistols, swords, dynamite and red flags.
Ten meri were indicted for planting the bomb and charged with
conspiracy to commit murder. The trial was less than, fair. a"
The jury had he.en chosen by 'the bailiff and include& a relative
Much of the testimony was fabridated.
of one of"the victims.
The juryjound eight guilty. Seven were sentenced to hang and
Two others had escaped
the° oth-er wasgiven.a 15 year sentence.
to Europe.

On November 11, 1887, four of the convicted were executed.
One h"ad coffiffiitted suicide, and two Of the sentences were changed

to life in prison.
-109,
Q

1.
4.-3
.

.

ATTACHMENT 2c
THE DEBS:REVOT,UTION (1894),
\

The country came near a revolution during the Pullman Strike.
of 1894. What began af a relatively small strike in a -small
town sPread nationwide and almost paralyzed all industries.
. George Mortimer Pullman, president of the powerful Pullman,1
Palace Car Company, refused to disouss grievances with his
employees. The American.aailway Union took, up the fight for
These twO
better Wages, led by its president,.Eugene. V. Debs.
self-educated men, who both came up from poVerty, were to take
very different paths which were to meet on acollision course
in the-Pullman strike.
During the summer of 1893 Pullman began 6 squeeze on hiS
This
employees-to reduce the work force and to'redUce pay.
.move, Pullman thought, was necessary to meet economic conditions
and the recession of 1893. As a result, workers had begun to
fall behind:in their rent payments.." Some workers,.after deduc,
tions, weref taking home weekly paychecks of forty-sevemcents.
Eugene IDebs bm'ved to demands by the memberS of the American
Railway Union to call for a strike.' The striXe was organized.
Inspectorsodere to refuse toinspect-the Pullma\n Sleepers,
switchmen Were to refuse switchingJthem onto trains or to sideEngineers,and brakemen were to refUse to haul trains
track 'them/.
carrying Ppllman Palace cars on them.
The.boycott.against Puliman Car.Company began sloNVIii at first.
Other woi-kmen then,
Management, react,ed by firing the switchmen.
As
the.strike
spread
it
began to shUt down
walked off the job.
railroads ilike,,the Burlington, the Santa Fe, and the Northcentral.
poOn the strike affected twenty-sevenrstates.
An impbrtant turn in the strike came when the federal
President Cleveland Sided with
.government became involved.
management and claimed that the strike was interfering with the/
movement o the United States mails. An injunction was served
against th American Railway Union to prevent strikers from
(Ainjunction is
interferin j with the movement of the'mails.
.restrain
sorrfeone
from
Committing
anl,illegal
act.);
an order t
leveland
ordered
federal
troops
intO!
Illinois
against
President
r's
objections.'
While
the
troops
were
presumably
rs,.t the govern
called to nforce the injunction and preserVe order, serious
rioting wa the result.
On Jul ,4, 1894, in Chicago, people congregated, overturned
some cars nd set them aflame. They did thelsaMe thing at the
stook yards. The troops reacted by attacking t e crowd with
The next day another fire broke out at the Wo ld's
bayonet's.
Fair. ColuM ian Explsition- Seven buildings were,burnpd. More
federal tr opS were sent to Chicago. Debs offered toexid the
strike if anagement would agree to arbitration.
Meanwh le, the courts ordered a'grand jury investigation of
Debs. 'He as charged.with,dximinal conspiracy to obstruct the
.pails, interference with interstate commerce and intimidation
Pióst.office officals raided the office,of/the
of'citizencS.
American Railway Union and seized Debs' personal papers;.
I

a
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On July 10, Debs decided to try to save the strike by extending it to other industries nationwide. Debs wanted to
paralyze the entire economy. This way the.government could be
forced into neutrality.over all labormanagement disputes.
Debs issued an appeal for help but it was poorly received.
The general strike was a failure and slowly more and more tra,ins
The American Federation of Labor asked all
began to move.
workers to return to work.
The remainder of th strike waS played out in the courts.
Debs went on trial Sept mber 5. Debs was sentenced to six
months in the county ja 1. The government won its objeptive to smash the strike.

0

a
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ATTACHMENT 2d
THE WOBBLIES (1905-1909)

On June 27, 1905, Big Bill Haywood mounted the platform at
Brand's Hall in Chicago and gaveled the meeting to order.
Haywood explained that'the purpose of the meeting was to begin
the Continental Congress of the working-class. To form a working-class movement to emancipate the workers from the bondage
of capitalism was to be its goal. Thus, was born the m'ost
colorful labor organization in American history, the Industrial
Workers of the World (called the IWW or Wobblies).
The IWW was made up of workers.in thirteen different industries including agriculture, mining, railroads. Alaiough
early years of the union were difficult, the first indication
of public support came when its leaders were arrested for the_
murder of the governor of Idaho during a strike. The leaders
were taken from Colorado to Idaho without proper court proceedAmericans were outraged at the violation of due process
ings.
rights wider the Constitution. The men were put on trial but
the jury returned a verdict of not guilty.
In addition to this trial the Wobblies had many other successes. Their success was due in large part to their ability
to organize and maintain mertibership.. Their list of strikes is
long, but their most impressive victory came in 1909 against
the Pressed Steel Car Plant in McKees Rocks.
Wages at the car plant were low and, had already been reduced
because of the panic of 1907. But what really'upset employeeS
was the introduction of the "pool system:" Pay was assigned to
gangs and was given to the foreman to distribute as he saw fit.
The foremen then used wages to reward or punish workers. On
July 10, forty employees refused to work unless they were told
They,were fired. Within forty-eight hours
their rate of pay.
5,500 men had,walked off the job.
Strikebreakers were quickly assembled and loaded aboard
ships on the Ohia River. Workers prevented them from reaching
the factory after much rifle fire. Management then surrounded
the plant with troops and police and escorted the strikebreakers
Sixty strikers had themselves hired as str.ikebreakers and
in.
managed to convince the others to leave the factory. Other
skirmishes broke out when managers eVicted forty-seven families
Union leaders
from their houses to make room for the scabs.
trooper's
life
threatened that fot every striker killed, a
would be taken.
Strikebreakers defected in large numbers even though the
company_tried to keep then inside the plant. By now it was obvious that the factory could no longer operate. The company was
defeated and on September 7, 1909, the pool system was ended
and wages were raised by 5 percent. All strikers were re-hired.
.

.
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THE CHILDREN'S CRUSADE (1912)
The most unusual strike before World War I occurred in
It was a local affair but it
Lawrence, Massachusetts in,1912.
certainly atti-acted national at4ention.
Wages in Lawrence in 1912 were at the.starvation level. For
a fifty-sik.hour week laborers averaged $8.76. The b'readwinners
Half of the money went to pay rent for
tOok home $490 a year.
a five-room flat in crowded tenâments. Often the children went
hungry and there were days when the only fodd was bread d'nd
water.

.

The immediate cause of the uprising in Lawrence was a,reduction,in the work week from fifty-six to fifty-four hours. Normally, this wouldhave been hailed as a victory but laborers in
the textile mills were.not told whether this would also lower
On the first payday after the new rUling
their weekly. wages.
workers found their checks thirty-two cents lower. Women in
the textile factories began shouting "Not enough pay! Not
enough pay!" The next morning the fury spread to other mills.
The workers went on a 'rampage shutting off.power, cutting belts,
shredding cloth. Ten thouSaad were on strike. The'Industrial
Workers of the World (IWW) was called in to help.
The IWW organized the most effective strikeup to this time.
The most important feature yas the use of picket lines. ThouThe strike,
sands of people wd.lked the streets carrying signs.
The
picketers
were
blasted
Igrew to twenty7tWo thousand people.
They
had
taken;a
with water hoses but they refused to react.
vow of non-violent resistance. They challenged the police to
arrest them but did not fight back. Committees visited scabs
at home and persuaded them not to take jobs. Great relief funds'
were collected and distributed -Lc; lhe strikers. The'walk-out'lasted nine, andone-half weeks.
The feature of the strike thatLattracted national publicity
and stirred the sympathy of.6the public was the use'of children
of the strikers. , In order to save .the children from the hardships of the strikes the organizers hit upon the idea of shipping
them put of town to live with other families. A massive effort
was organized to relocate the children, who took with them,the
cause of the strikers. Several families were arrested.for this
tactic and a congressional investigation was launched. '
The factories of Lawrence could not,hold out against.publi.city that resulted and they were finally forced to surrender.
Management granted a ,pay increase of five percent and the
workers returned to their jobs.

!:

.
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THE STEEL STRIKE OF 1919
The early postwar years were not good ones for American
As economic depression hit the. nation, unemployment
labor.
grew, the cost of Jiving rOse, and labor discontent increased.
Ift 1919 there was a rash of strikes across the Country,includ-,
ing a strike in the steel industry involving more than
300,000 workers.
Steelworkers mere unhappy about working conditions. In
some places, like Gary, Indiana, employees worked 12 hours a
Through the American Federation of-Laborers,
day, 7 days a week.
the National Committee for Organizing Iron and Steelworkers
The committee launched'a drive in steel.towns to
was tormed.
'organize workersand present demands for an eight-hour-day to
When management refused td recognize the committee
management.
as a representative of all steelworkers, a massive Arike was
called for September 22.
The
Several factors led to the defeat of the strike.
country was being swept by a n=ted scare." In the wake of.the
Russian Revolution of-1917, public opinion was turning against
Strikers and labor leaders were labeled as Bolsheviks
labor.
andcommunists'and mapagement took advantage of the public fear
of revolutionary plots.
The steel Strike was weakenedJor another reason. Many of
the workers were immigrants who had come to the United States
during the great waves of immigration of the preceding decades.
tear and competition stirred among the different nationalities,
each'of whom became anxious that they might be replaced by
.other nationalities if they did not remain on the job.
On October 4 in Gary, strikers returning from a meeting met
a group,of homeward bound scabs and the two groups engaged in
a mmall fracus: The National Guard was called out and Martial
Strike leaders were arrested, picketing was
Law was declared.
Union members began
restricted, and union meetings supressed.
to go back to work and by November-many plants in the Chicago
area were back in operation. All hope of a settlement vanished.
On January 8, 1920 the strike was suspended and on July 1 the
Natibnal Committee for Organizing Iron and Steelworkers was
disbanded.
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THE ,LONGSHOREMEN'S STRI,KE OF 1934:

.

.

The Major problem facing dockworkers on the West coast was
a hiring system called the "shape-up." Workers would form a
line at the docks each mOrning hoping that a'foreman woula pick
No
Many waited hours before being. chosen.
them'for the job.
°in"
with
a
foreman
one was assured a job unless one had an
or unless one was willing to pay a bribe.
favorable
than ever
In 1933 .the political climate was more
The,country
was
in
the
midst
of
the.
Great
for union activity.
eledted
Depression and Franklin D. Roosevelt had just been
President of the United States. RooSevelt's New Deal policies
did not include attacks on labor since a large number Of Americans were unemployed.- When the National Industrial Recovery
Act was passed in 1933 it included an important labor clause,
Section 7(a). This clause granted workers the right to organize
and,bargain collectively. Many unions used this clause to begin
new membership drives across the country, including the International Longshoremen's Association on the San Francisco.docks.
The first-move of the ILA was to call a convention in 1934.
The convention proposed that companies,grant full recoggitiOn
of the union, that tlie union control hiring, and-that companies
They
raise.wages from eighty-five centsan hour, to one dollar.
EmployerS
refused
also'proposed a thirty-four hour work week,
.to deal with the union and a strike date was set for March 23,'
1934.

The,union developed its strike tactics well. One was twentyfour hour pickets to guard against strikebreakers; the second
tactic was unity of.all maritime workers, including seamen;
and the .third was a joint committee of all ma7ritime unions
pledged not to return to work until agreements were met satis\
factorily.
to'the
strike
by
'moving
On July .3 employers responded
stalled goods out of Pier 38 and on to market. To protect the
trucks with the goods theyAolaced railroad cars on both sides
of the roads leading from Pier,38 to provide.a barricade from
-the striking workers. When the trucks emerged from the pier
the. docks of San Francisco became a vast tangle pf fighting men.
For four hours* skills were battered as the entire 2oliceforCe
of the city Was called out.'
San Francisco was buzzing and a general city-wide strike-was
On July 16 San Francisco.
called in support of the dock workerS.
was ,at a standstill. One store after another was forded to
close its doors. The general.Strike lasted four days. The
strikers had generated so much public support that now they
would not face total defeat. Employers and union agreed to arbitration on July 23. The settlement provided for union recognition, a thirty-four hour week, ninety-five cents an hour, and
a voice in hiring. practices:,
.,

.
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THE GENERAL MOTORS SITDOWN'STRIKE (1936)
In 1936 a Model-T Ford sold for $950. The:man who built
them, however, believed that they received few benefits from
this successful industry.. Only the young were capable of
standing the pace of the assembly lines. Many men at age thirt,
looked as if they were fifty. During.the hot summer temperatures
many workers died and hundreds more were, hospitalized. An
employee worked furiously in the busy season and was laid off
If he was too old or too tired he was not
in the, slow. season.
called back.
A major grievance arose in.November. of 1936 at-the General
MotorS plant when the management cut three-man crews to two.
The Perkins brothers sat,through their shift refusing to work..
They were called into the office and fired: "The Perkins boys
were fired! Nobody starts working,". someone shouted. A sitdown strike by'seven hundred employees began. They refiised
to work until the men were re-hired. Re-hired they were, but
they didn't work for.long, The newly organized Congress of Industrial Organizations (CIO)* was making plans for. a Strike
qesigned to protest General Motors plant policies of spying on
union activities.
The usual policy of'General Motors when labor troubles
flared was to take its equipment elsewhere and begin operations
anew. .However, union leaders proposed that workers seize the
plant in a sitdown strike. The sitdown protected the striker
from police,-troops, and tear.gas. The corporations would think,.
twice before-subjecting their expensive machinery -4(3 Warfare.
The sitdown strikers at General Motors.reCogniied the im.portance of keeping the plant neat and free of-damage so cleanPatrols were set up to insure
up creWs were, quickly organized.
QuickTy,
the strike spread to other
that no one was drinking.
General Motor's cities and the company was at a near standstill.
To remove the strikers, the company devised a simple plan.
First, it would deny the strikers in the 'Plant heat and food.
Then it'wpuld find some reason to take over the factory. On-,
January 11, 1937 the temperature was sixteen degrees and union
supporters were denied entry to the plant with the.strikers'
This created a minor Skirmish and the charged,up
evening meal.
police began releaSing tear gas into the plant.
"We want peace. ,General Motors chose.war. Giveit to
Armed with firehoses and aptomobile
them," som(Bone shouted.
door hinges from inside the plant, the Strikers struck back.
They formed a barricade of automobiles between them and the
.police, and from the.roof,of the factory they threw.hinges, nuts,
bolts and bottles. The police never made it to the plant.
General Motors agreed to negotiate directly with .CIO leader
John L. Lewis. They agreed to recognize the union, take no
action against strikers, and to grant a five cents.an hour
wage increase.

1 ,I
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Title:

THE STRUGGLE AGAINST CHILD LABOR

Introduction':

Students are probably unaware of the long legislative and judicial history of protective legislation against child labor.
This learning stations activity, will give students an appre-,
ciation for the political and legal struggle that tools place
during a 150.year period. Working in pairs, students"wiJ.1
construct a chronology of this history from the information
they are given at each learning station. This activity can
be used when studying 19th cetury industrialization or labor
legislation'in the 20th century.
Obj ectives
1.
2.

3.

To deVelop awareness of legislation and Supreme Court
decisions relating to child labor.
To recognize that legal protections against child labor
were the result of a long history of political struggle
and social legislation.
To enhance skills in reading, writing, and chronology.

Level:
Time:

8th (advanced) and llth
One or more class periods

Materials:'

Attachment 1

Learning Stations

Attachment 2

A History of the Struggle Against Child Labor

Procedure:

(to' be cut and posted around the classroom)
a

labor
Before the act4.vity, have students read about child
particularly e"ffecin their textbooks. Some texts have
conditions
under
which children
tive descriptions of the
You can also
early
20th
centuries.
worked in the 19th and
and dislist
of
the
advantages
have students brainstorm a
advantages.of'child labor during the period of industrialization.
Attach2; Before class, cut apart the 15 learning%tations on
ment 1 and post them in random order around the classroom.
protecHand out Attachment 2. Explain to-students that
3.
child
labor
took
over
150
years
tive legislation against
Attachment
2
with.
to,achieve. Read the instructions on
example of a,summary
class: You might give students an
stations
to
assist
them in their
of one of the learning

1.

task.

4:

5.

6.

Have students gllect partners and procede to each of the ----7Allow,time for students- to complete
learning stations.
their chronologies.
Reassemble the class and go through each of the items in
the students' chronologies.
Questions for discussion:
What level of'government.first started paSsing child
a.
labor laws?
Why didn't Congress succeed in passing child labor
b.
laws in the early 20th century?
When did the Supreme Court finally decide that Congress
c.
could make laws regarding child labor?

'Copyright New Mexico Law-Related Education ProjeCt (All
attachments) 1982
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.

LEARNING STATIONS.

"CHATTELS OF THE FAMILY AND WARDS OF fHE STATE"
COLONIAL AMERICA
American colonists carried English attitudes about children
The Colonies were not interested in prointo the Nevi World.
tecting chdldren from overwork or conditions dangerous to
Laws required that a useThl trade or skill be
their health.
taught children to.prevent "sloth and idleness wherein such
young children are easilw corrupted."
PAUPER CHILDREN

.

In Virginia in 1619, workmen were badly needed. Hundreds of.
English.pauper ohildren were kidnapped and brought to the
Colonies to work. Work was a desirable alternative to allowThey were also
ing these children to be a burden to society.
a soUrce.of cheap 4bor.
SAMUEL SLATER'S FACTORY IN RHODE ISLAND

Samuel Slater was called "the father of American manufacturing."
Island in 1790
He manned the first factory in Pawtucket, Rhode
entirely with youngsters from 7 to 12 years of age. They less
worked 72 to 84-hours a week. Children could be paid much
than adults'.

WORK DAY FOR CHILDREN
PennsylIn 1825-1832, reports on child labor in states such as
children
6
to
17
years.of
vania and Massachusetts found
age working 12 or 13 hours, six:days a week. They made up
two-fifths of the total n.umber of workers in the states under
states began
study. Concerned about children's health, some
limiting
the
work
day
for...chilpassing laws'betweeri 1842-1867
Children
under
10
hour
days.
dren under 12 years of age to
Pressure
for
these
.laws
16 were limited to 60 hours a weekthat
child
lalor
was
came from labor unions, which pointed out
keeping down wages for all laborers.

COMPULSORY SCHOOL ATTENDANCE, STATES' CONCERNS'

.

child
ReformerS concerned about child welfare realized that
illiterate
labor was produding generations of adults who were
in a series
and could not read the Bible. This concern resulted
Connecticut
passed
a laW
of state laws relating to education.
taught
to
requiring that reading, writing, and arithmetic be
In
1836,
Massaall children while working in the factories.
15 could not be
chusetts passed a law saying that children under
attended.school
for
at
least
3 months
employed unless thay,had
the proceeding year.
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COMPULSORY SCHOOL ATTENDANCE, THE KEY TO LIMITING CHILD LABOR'
-Many states'concerned about.child labor followed.the'-example of
Massachusetts; which passed a series of laws affecting children
In 1873 the length of the school year was exfrom 1873-1889.

tended to 20 weeks for children 12and under.In 1883 towns
with nore than 10,000 population'were reqpired_to establish
evening schools for ciTildren's education. ,In 1887 children
under.13 were excl,pded from work in factor4s, etc. Other outdtor work such as farm work was forbidden unless the child had
In 1889 compulsory school atten,attended 20 weeks of school.
.dance for. 30 weeks was extendkd to children up to 14 years bf
age.

a

FIRST MINIMUM WAGE LAW
'In 1912 Massachusetts passed the first minimum wage law for
children and women. Fourteen states did thesame. Chidren. and'
women had historically received much lower pay than men for the'
same work. Textile industries routinely hired children and
women for, very low wages and work weeks up. to 84 hours.- For
exam-ple,.in 1860 the average wage fot men, in lqassachu4tts was
$5 per week, for women $1.75$2.00, and for children $1-$2
per'week.

CONGRESS BEGINS TO PASS CHILD LABOR LAWS
World War I revealed-thaf.-of men drafted between the ages of
This was the tighest il-21-31, 20% could not'read nor write.
literacy rate in all industrialized countries. As a result,
Congress began to become interested in child laborjaws and
compulsory education on a national basis.

.

CHILD LABOR ACT OF 1916
.This law, passed by Con9ress, tried to end.child labor by banning the interstate sale of goods produced.'by children under
This was the
14 years of age working more-than 10-hours a day.
first-real attempt by the'national government to control child
labor.

..HAMMER

V,

DAGENHART (1918)

SUPREME COURT DECISION

This decision'said that the Child Labor Adt of 1916 was unconstitutional. The reason ele'Court gave was that'Congress was
ttying to regulate manufacturing rather than interstate comThis power,was.not granted to Congress by the Constitumerce.
tion.

The Coui .i. was more concerned with the powers to regulate

commerce than with the welfare of children.

190'
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A

CHILD LABOP TAX ACT (1919)

When the Child Labor Act was struck down by the Supt,eme Court,.
Congress tried again o pass a federaI-law to discourage the
use of ohild labor..

/The Child Labor-Tax Act pla"ced a hfiqh tax

.

;
on products made by industries which employed children. A
10% tax on the net profits of any company using child labor was
intended to discourage them from hiring.children.

BAILEY V. DREXEL FURNITURE CO.

SUPREME COURT DECISION

(1919)

The Suprehe Court struck down the second sttempt. by Congress'to
The,Court said th-e Ch.ild Labor Tax Act was
end child labor.
---unconstifUtional because Congress was susing its power to tax
in order to'discourage child labor. The Court said that it was
up,,to the states to regulate these matters. Congress did not
have-the right to tell the statewhat to ao concerning child
.

-

labor.

.

AMENDMENT -fci THE CONSTITUTION INTRODUCED (1924)

.

Congress was not willing to give in to the Supreme eourt.in the
fight.against child labor. .As a result Congress submitted to
the'states a constitutional amendment which wdUld give'Congress
the power to "limit, regulate, and prohibit labor of persons
under 18 years pf.age." By 1938 only 28 of the 48 states had
.ratified the amendment. It never was ratified but other laws
made it unnecessary.
.

FAIR LABOR STANDARD,ACT OF 1938

(WAGES AND HOURS ACT)

The minimum work week was set at 44 hours per week during the
first-year of employment and by the third year had,to be reduced to 40 hours per week. Minimum wages were increased to
40 cents per hour. One important part of the-act prohibited
tHe shipment between states of goods,produced in establishments where "oppressive" child labor was emplbyed. Under the
act-the Children's Bureau was made responsible for setting
regulations for child employment to prevent interference with
Schooling, health, and well-being..

,

UNITED STATES V. DARBY LUMBWCOMPANY (1941)
The provisions of the Fair Labor Standards Act were tested in this Supreme Court caSe and upheld. This decision overturned
It also made
.the Dagenhart Supreme Court decision ofA.918.
Child labor Had legally
the child labor amendment unnecessary.
become an area in which Congress could make laws.

-a

ATTACHMENT 2
A "HISTORY OF THE STRUGGLE
AGAINS'Il CHILD LABOR

Instiuctions
With your partner; go to eaCh learning station and read the
information. Try to summarize the important ini7ormation at
'each station in one sentence and write it down, along with
the title and-date of the eent on a worksheet. When you have
visited all the stations, arrange your notes in c4rono1ogicaI
order on this page. When you have 4nished,'you will have a
hi-story of the Struggle against child4labor.

DATE
1.

2.

3:

5.

7.

8.

9.
10.

11.
12.
13..

14.

15.

'EVENT'

Title:

SHOULD MEN HAVE THE VOTE?

,Introduction:

This-short activity can be used in a study ofwomen's suffrageIts reverse sex,stereotyping will
-and the 19th Amendment,
provide an opportunity for lively class discusSion.
Objectives:
1.
2.

To increase understanding of equality under the law.
To enhance awareness of the implications of a power monopoly
by one sex.

Level:

Time:

8th and above
One-'-half class period

Materials;

Attachment

Should'Men Have the Vote?

Procedure:,
,l.

Hand out attachment and have students read Alice Miller's
argument..

2.

Discuss the questions which follow the argument. For. question
#3, students-might work in small groups if time permits.
,
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ATTACHMENT

SHOULD MEN HAVE THE VOTE?
WHY WE OPPOSE VOTES.FOR MEN
BECAUSE MAN'S PLACE IS IN THE ARMY.

4.

BEtAUSE NO REALLY MANLY MAN WANTS
TO SETTLE ANY QUESTION OTHERWISE
THAN BY FIGHTING.
BECAUSE IF MEN SHOULD ADOPT PEACE\
'ABLE METHODS WOMEN VIVA_ NO LONGER
LOOK UP TO THEM.
BECAUSE MEN WILL LOSE THEIR CHARM
IF THEY STEP OUT QF THEIR NATURAL
SPHERE AND INTEREST THEMSELVES IN
OTHER MATTERS THAN FEATS OF ARMS,
UNIFORMAND. DRUMS.
BECAUSE MEN ARE TOO EMOTIONAL TO
THEIR CONDUCT AT BASEBALL
VOTE.
GAMES AND POLITICAL CONVENTIONS
SHOWS THIS WHILE THEIR INNATE
TENDENCYJO APPEAL TO FORCE RENDERS
THEKPARTICULARLY UNFIT FOR THE
TASK OF GOVERNMENT.
.

VLeiLMLUeiL, -1915

Questions g:* Discussion
1.
.2.

3.

Why fs Miller's ai-gument so effective?

Do you think.sex stereotyping of women is as extreme as the
spx stereotyping of men in Miller's argument?
Imagine%a socipty in which women-were the only persons allowed
to vote, to hold political office, and to occupy positions
of economic power. Consider the following questions:
a.

b.
c.

Would everything be turned around, with men beifig,discriminate&against as women have been?
Would things be pretty. mkt' the same as ,they are now?
Some 'say present society is Aesigned for the convenience
of men; how would/society look if it were designed for
the convenience of women?
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Title:

SCHENCK V. UNITED.STATES

(1919)

Introduction:

.

The issues of tha boundaries of free expression during wartime
is illustrated in this landmark WorldWar I free speech case.
The activity is presented as a writing exercise based on the
case study method, but a variety of alternative stra.pegies
adversary
may be employed (e.g., teacher-directed discussion,
this
case
be used
model, moot court)., It is recommended that
Of
and
the
Selective
Service
Act
when studying World Wdr I
studying
the
First
Amendment.
It might also be used when
1917.
Objectives:
1.
2.

3.
4.

To enhance understanding of the interpretation of the
First Amendment freedom of speech.
To increase awareness of the influence of political
events on interpretations of constitutional freedoms.
To develop understanding of constitutional arguments
for and againg't selective service,
To enhance reasoning and writing skills.

Level:
Time:

llth

One class period

Materials:

Attachment 1
Attachment 2
Attachment 3

Schenck,v. United States (1919)
Schenck v. United States
Decision
Case Study Sheet

Procedure:

Hand out Attachment 1 and 3. Have students read case.
Ask students to write the important facs and issues on
.the case study sheet (Attachment 3). Discussion of these
Can take place either before or after students write them.
Take a vote to see (1) how students would decide the case,
2.
and (2) how students believe the Court decided the case.-.
Hand out Attachment 2. ,Have students read decision and
3.
write the decision and reasoning on the case study sheet.
Explain that the Holmes decision was important in that it
4.
established a standard or test; the "clear and present
danger" test, for future free speech cases.
of
5. _As'a follow-up discussion on the constitutionality
the
views
on
the
draft
during
selective service,"discUsS
Vietnam period and the current era.

.1.

4r*
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SCHENCK V. UNITED SATES (1919)

Wbrld War I began in 1914. By the time the United States declared war in
1917, the war effort was not going well for our allies. The English and
French could not assume the offensive against Germany. The Russians were
A massive effort
torn by their internal Bolshevik (communist) revolution,
was needed to insure an allied victory.

To proVide the men needed, Congress passed a Selective Service Act and
thereby created a militarY draft in 1917. In order to protect the war effort,
Congress also passed the Espionage Act of 19171 Among other things the Act
made it a crime .to cause or attempt to cause insubordination in the military
and naval forces or to obstruct the recruitment or enlistment of persons
into the military service of the United States.
Charles Schenck was an American who was deeply opposed to the United States
participation in the War. He was the general secretarPof the Socialist
Party and was arrested for violating the Espionage Act after leaflets urging
resistance to the draft were traced to Socialist headqtarters.
The leaflets had been sent to men who had been drafted. On the front, it
quoted the first section of the Thirteenth.Amendment and aSSerted that a
In iMpassioned language it Sagdraftee was little better than a convict.
gestedthat conscription.was despotism in its worst fotm and a monstrous
wrong against humanity, in the interest of Wall Street's.chosen few. It said:
"Do not stbmit to intimidation"; but in form at least confined itself to
peaceful measures, such as a petition for the repeal of the Act. The othen
and later printed side of the sheet was headed, "AssertYour Rights." It
stated reasons for alleging that anyone violated the Constitution when he
refused to recognize "your rightto assert your opposition to the draft,"
"If,you do not assert and support your rights, you are helping
and went On:
to deny or disparage rights which it is the solemn duty of all citizens and
residents of the United States to retain." It described the arguments On the
other side as coming fram cunning politicians and a mercenary capitalist press,
and even silent consent to the draft lak as helping to support an infamous
Conspiracy. It denied the-power to send United States citizens away to
foreign shores to shoot up the peotple of other lands, and added that words
could not expresS the condemnation such cold-blooded ruthlessness deserved.
The leaflet concluded, "You must,do your share to maintain, support, and
tp old the rights of the People of this country."

Although Schenck denied responsibility for sending the leaflets, the trial
o6urt was presented enough evidence to Convince it that he had. After
.------4Schenck was found guilt in a federal district courtin Pennsylvania, he
appealed his conviction and claimed that the leaflets should be protected
as free speech. The government Maintained that the Espionage Act had been
a valid and necessary limit on speech. The Supreme court handed down its
'ruling in 1919.
(-1

Used with permission from the Law in a Changing Society Project,
Dallas, Texas.
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DECISION

SCHENCK V. UNITED STA1ES

Mr. Justice Holmes wrote for,a unanimous Court which affirmed Schenck's
conviction.
...The document would not have been sent unless it had been
intended to have saMe effect, and we do not see what effect
it Cbuld be expected to have upon persons sUbject to the
draft except bo influence them to obstruct the carrying of
it out.... We Admit that inmany places and in, ordinary
tiMes the defendants, in saying all that was said in7the,
circular, would have beeh within their constitutional rights.
But the character of every act depends upon the circumstances
in which it is done.... The most stringent protection of
free speech would, not protect a man in falsely shouting fire
in a theater, and causing a panic. It does.not even protect
a man from an inSnction against uttering words that may have
all the effect of force.... The question in every case is
whether the words used are used in such circumstances and are
of such a nature as to create a clear and present danger that
they will bring about the substantive evils that Congress has
a right to prevent. It is a gue'stion of proximity and degree.
When a nation is at war many things that might be Said in time
of peace are such a hindrance to its effort that their
utterance will not be endured so long as men fight, and that
no Court could regard them as protected by any constitutional
right.

2G
1-9 7

,

CASE STUDY SHEET
Case Name
Court
Decision DateFacts:

Legal Issues:

Decision:

Court's Reasoning:

Student's Comment:

198

ATTACHMENT 3

Title:

THE SUPREME COURT,' ROOSEVELT AND THE NEW DEAL

Introduction:.

RooseveltLs attempt'to !Ppack" the-Supreme Court in the 1930'S
in order to win favorable review_af7his New Deal legislation
is an historical episode which illustrates the.relationship
.and tensiOns among the three branches of goVernment. ,-This
learning stations activity allows students to critically
examine the factors and,events surrounding Rooseveles efforts
to change the composition of an unsupportive Supreme Court.
The activity can be-used when studying. the 1930's and the
National Recovery Act.,
ObjectiVes:
1.

To increase knowledge of the relationship among the three
branches .of government.

2.
3.

4.

To reinforce understanding of judicial review.
To examine the factors during the period of the New Deal
which lead to Roosevelt's Court packing plan.
To enhance group process and critical thinking skills.

Level:
Time:

llth

One to two class periods

Materials:

Attachment 1 - The Supreme Court, Roosevelt and the New Deal
Events and;,Factors
Attachment 2
Attachment 3 - Predicting the Fate of Roosevelt's Court Proposal
Prodedure:
1.

Before class, cut apart .-Ehe-19 itemq-On Attachment 2.
MdUnt these On colored paper and post them along the
-wralls of the classroom. These will be the learning Stations.

2.

3.

4.
S..-

6..

e sure stuHand out Attachment 1 and read and disduss.
Have
students
propOsal.
dents understand Roosevelt's.
discuss questions.
Divide the class into pairs. Distribute copies of AttachExplain that each pair of students will work
ment 3.
gether and visit every learning station. Read through the
instructions with the students on'AttachMent 3.
Allow students to,proceed to. stations..
-When students have completed Attachment '3, discuss their
responses.
Conclude-with discussion'question:
What advice would you have given President Roosevelt concerning hi Court proposal if he had asked your opinion
in the earl summer of 1937?
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THE SUPREME COURT, ROOSEVELT ANii THE NEW PEAL

In the darkest period of the economic disaster known as the
Great Depression, 25 percent'of the American work force Was un7
Banks failed and businesses collapsed. Farmers, unemployed.
able to make,their mortgage payments, lost their farms.. The °
stock market crashed, and thousands of Americans lost their life
Americans were bewildered and angry. They Wanted a
savings.
return to prosperity and, in 1932, elected a new President who
radiated confidence and promised action to end the Depression.
Franklin Delano Roosevelt's first hundred days as President
were marked by'furious legislative activity. The new President
sent mea-sure after measure to the COngress, and his bills met,
The
almoSt no organized opposition in either-house of Congress.
President's legislative program was collectively called the
New Deal; and it contained measures to offer relief from depression-caused hardship, encourage economic recovery, and institute
reforms to help prevent another severe depression.
Throughout Roosevelt's first term, the President exercised
leadership over the Congress; and the two branches worked cooperatively to make changes in the American economy. The third
branch of government, the judiciary, did not have an opportunity
to become involved in the New Deal until the middle of 'RooSevelt's
Remember that the.Supreme Court only hears actual
first term.
cases and controversies. Therefore, the President, the Congress,
and the people had to wait until'a person with'standing to sue
challenged a New Deal law before.anyone could know.whether the
Court wodld uphold the new laws as constitutional.
In the winter of 1934-1935,4the answers to the questions of
whether the New'Deal was a radical and Unconstitutional departure
from traditional governmental involvement in the economy began
The Supreme Court approVed parts of the New Deal but
to come.
strucls. down many important New Deal measures. Besides voiding
the g'4tional Industrial Recovery Act and the Agricultural Adjustment Act,-the Court declared both federal and 'state attemlots to
establish minimum wages uh.constitutional. Never before had a
Suprem2 Courtjpajority taken on almost the entire governmental
program of a powerful ,President who was solidly backed by Congress
and vetoed theprogram law by'law. The Court showed the 'President
and Congress what a powerful check judicial reyiew could be.
During the Presidential election campaign of 1936, the Supreme Codrt's actions beCame. a hotly-dtbated issue. The DeMocrats emphasized the narrow Court majorities that had killed the
New Deal laws and said the Courts interpretations of the laWs
were Tit for "horse and buggy" times, not for a modern nation

Used with permission from the
From Supreme Court and FDR.
Law in a Changing Society Project, Dallas, Texas.
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facing a crisis. The Republicans defended the Court's decisions,and characterized. Roosevelt as having contempt fOr the
Roosevelt argued that the justices had taken
Constitution.
the Constitution and were "torturing its meaning, twisting its
purposes to make it conform to the world of their outmoded
by
beliefs." At the same time the Supreme Court was praised
anti-Robsevelt forces for its courageous defense of the "whole
to
philosophy of individual liberty" and for its opposition
lodged
"so great a power over the lives of millions of nen
the hands of a single fallible being."
Apparently the New Deal Was widely accepted by American
voters for when the votes were counted in the Presidential and
election of 1936, Roosevelt won every state except Vermont
Maine and swamped his Republican opponent by more.than ten

Roosevelt'interpreted his landslide Victory as a mandate for
further reforms. With his personal popularity and prestige.and
appeared
his huge congressional majorities, only the Supreme Court
to
influence
the
to stand in his way. Most presidentS are able
Roosevelt's
first
Court through their appointments, but during
Roosevelt
five years in office,,no justice had died or retired.
his
policies,
but would
was confident that the people approved of
Court?
they approve of his efforts to restructure the Supreme
Just two weeks after his second inaugural speech! Roosevelt
reform"
sent a proposal to Congress.. It waS called a "court
it an effort
measure by'.:ItS supporters while its opponents called
bill
providEA
Simply stated, Roosevelt's
to "pack the cotrt.'"
br more
rAthat Whenever a fedéril judge who had served ten years
his
seventieth
failed to retire within six Months after -reaching
This .
judge.
birthday, the.President _could appoint an additional
which
additional judge would he assigned to the same court on
theolder jurisCwas serving. No more that 50-such additional
system and
judges could be added to the entire federal judicial
set
at
15.
was
the maXimum number of Supreme Court juitices
Cha.racterized
as
the
Nine
'The_Supteme'Court was freqUently
unflattering
descripOld Men,'and in 1.937 It was an accurate;if
The youngest justice was 62; the oldest, 81. All four of
tion.New Deal measures
the justices-whb had regularly voted against the court proposal.
of Roosevelt's
were over 70.' The.intended.effectemphasized
other reasons for
even'if
the
President
was obvious
supporting his:bill.
urged?
duld the c-Ongress agree to.the changes Roosevelt
public
respond?
What w'bild the Court, doT .HOw would the general
think you would have
If ou lib. been alive in 1937f:how do you
felt about- oosev'elt's plan?

ATTACHMENT 2

EVENTS AND FACTORS

(1)

RODSEVELT_NOT ONLY SORPRISED THE NATION WITH ,HIS COURT PROPOSAL IN FEBRUARY 1937) BUT.HE ALSO ,SURPRISED MANY OF HIS

CLOSE. ADVISERS AS WELL AS'KEY MEMBERS OF CONGRESSy THE

.

PRESIDENT DID NOT ORGANIZE StRATEGIC SUPPORT FOR HIS PLAN
BEFORE ANNOUNCING IT ON. FEBRUARY 5, 1937.

(2) .THE NUMBER OF JUSTICES SERVING ON THE COURT HAS VARIED.
ORIGINAL-COURT HAD 6. JUSTICES.

IN 1807 THERE WERE 7;

THE

IN

1837 THEREWERE 9; IN 1863 THERE WERE 10; IN 1866 THE .NUMBER
WAS REDUCED TO 8; AND IN 1869 THERE WERE 9.

(3)- ROOSEVELT WAS A VERY POPULAR PRESIDENT.,

HIS. "NEW. DEAL"

WAS. ALSO POPULAR WITH-VOTERS.

(4)

ROOSEVELT CLAIMED THAT THE COURTS WERE OVERBURDENED AND OVERTHE ADDITIONAL JAGES HE. WOULD APPOINT UNDER THE
PLAN WOULD HELPSOLVE THESE PROBLEMS AND MAKE THE 'COURTS.

WORKED.

MORE'EFFICIENT.

'(5)
.

MOST JUDGES.AND LOCAL BAR ASSOCIATIONS (ORGANIZATIONS OF
LAWYERS) DENOUNCED ROOSEVELT'S PLAN.
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(6)

THE RULINGS OF THE SUPREME'COURT, ESPECIALLY ITS VOIDING
BOTH STATE AND FEDERAL EFFORTS 'TO ENACT A MINIMUM WAGE,
WERE VERY POPULAR.

(7)

ONE ANTI-NEW DEAL JUSTICE ANNOUNCED IN MfD-MAY THAT HE WOULD
ROOSEVELT WOULD; AT LAST, BE ABLE
'RETIRE ON JUNE 1, 1937.
TO APPOINT SOMEONE TO THE COURT,

(8)

OPPONEN'TS OF THE NEW DEAL:S ECONOMIC AND SOCIAL ROLICIES
TURNED.PUBLfC ATTENTION TO THE POTENTfAL THREAT TO JUDICIAL
INDEPENDENCE CONTAINED IN.FDR'S PLAN.

-(9)

SOME PEOPLE ARGUED THAT THE MOST DI6NIFIED AND THE SAFEST
WAY TO ALTER THE SUPREME COURT WAS BY CONSTITUTIONAL AMENDMENT AND THAT ROOSEVELT'S PLAN WAS DEVIOUS.

(10).

THE CONSTITUTION CREATED THE SUPREME COURT BUT LEFT MANY
FOR EXAMPLE,
IMPORTANT DECIgIONS. ABOUT IT TO THE CONG,RESS.
CONGRESS DETERMINES BOTH THE SIZE AND THE,,APPELLATE POWER
IT WOULD BE CONSTITUTIONAL FOR CONGRESS TO
OF'THE .COURT..

'CHANGE,gITHER

203
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(11)

THE PLAN WAS PERCEIVED BY MANY AS A THINLY DISGUISED.EFFORT
TO CHANGE THE DECISIONS OF THE SUPREME COURT RATHER THAN TO
MAKE ANY TRULY NEEDED REFORMS.

(12)

CHIEF JUSTICE PJGHES AND-JUSTICE BRANDEIS WROTE A LETTER TO
THE CHAIRMAN OF THE SENATE JUDICIARY COMMITTEE WHICH WAS CON=
SIDERING THE BILL. WITH STATISTICS, THE LETTER.REFUTED
ROOSEVELT'S'CLAIMS THAT TET SUPREME COURT WAS'OVERBURDENED
BECAUSE OF "I.NSUFFICIENT PERSONNEL"'AND THE PHYSICAL DIS-

ABILITIES OF THE JUSTICES

(13)-

THE NUMBER OF JUSTICES SERVING OWVHE SUPREME COURT HAD BEEN
FIXED AT 9 FOR ALMOST 70 YEARS.

(14)

MOST AMERICANS, HOWEVER THEY_MIG-HT DISAPPROVE OF.SOME OF THE.

SUPREME COURT DECISIONS; REVERED THE COURT AS AN INSTITUTION.
MOST PEOPLE BELIEVED THAT ANANDEPENDENT JUDICIARY WAS A
NECESSARY ELEMENT OF AMERICAN GOVtRNMENT A.Nb THAT IT SkOULD
EXERCISE JUDICIAL REVIEW AND THEREBY GUARD THE CONSTITUTION.

(15), THE CONGRESS WAS CONTROLLED BY HUGE DEMOCRATIC MAJORITIES
ROOSEVELT WAS A DEMOCRATIC PRESIDENT,

204
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(16)

2'

ON MARCH ,29, 1937, THE COURT ANNOUNCED AN OPINION WHICH HAD
BEEN REACHED BEFORE ROOSEVELT'S COURT PORPOSAL WAS MADE

THE SUPREME COURT UPHELD A MINIMUM WAGE LAW LIKE
THOSE THAT IN THE PAST HAD BEEN FOUND UNCONSTITUTIONAL.
PUBLIr.

9

(17)

THE SUPREME COURT BEGAN SUPPORTING,NEW DEAL LEGISLATION.
IqlAY AND JUNE THE
IN.APRIL THE WAGNER ACT WAS UPHELD.
COURT SUSTAINED THE SOCIAL SECURITY AND UNEMRLOYMENT
INSURANCE LEGISLATION.

'THE PRESIDENT'S PLAN GRIEVOUSLY OFFENDED THE COURT'S MOST
LIBERAL, MOST PRO-NEW DEAL, AND COINCIDENTALLY, OLDEsT

(18)

MEMBER, JUSTICE BRANDEIS.

EVEN DEMOCRATS IN CONGRESS WERE WORRIED THAT THEIR APPROVAL
OF THE PRESIDENT'S PLAN WOULD TIP THE BALANCE OF POWER
AMONG THE THREE BRANCHES OF GOVERNMENT IN FAVOR OF THE

'(19)

PRESIDENT.
-

1.
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ATTACHMENT 3

PREDICTING THE

FATE OF ROOSEVELT'S_COURT PROPOSAL..

Choose a learning station-;that is open; With yo,z!;: partner,
read the event or-factor posted. Discuss it. briefly and decide
whether it probably encouraged or discpuraged adoption of President Roosevelt's plan to enlarge the SupremeCourt,, Copy the
event or factor (or an abbreviated version of it) under the
appropriate heading on this:,sheet. After yohave visited all
19- learning stations, review the factors an6. events. Alsocon-.
sider what you read in,"The Supreme Court, Roosevelt, and the
Decide'Which two events or factors,,
New Deal" (Attachment l) .
were most encouraging to President Roosevelt and wiiich two wetp
most encouraging to those who opposed his pl:an for the courts..

Events or FactorsTavorable to
Roosevelt and His Plan

Events pr Factors Unfavorable:
to Roosevelt and His Plan

6
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Title:

THE SUPREME COURT AND FDR:
INTERPRETING POLITICAL CARTOONS

rnti.oduction:

0

In this activity-students practice their skills at reading
and interpreing political-cartoons. After the cartoons
drawn during Roosevelt's attempt to pack the Court have been,,,
analyzed, the students will-produce a cartooncof their own.
' ) All the cartoons presented in this activity are based on the
originalsin the Fr&lklin D. Roosevelt Library. This activity
should be used when stuaying the.New Deal, and can be used in
.conjunctioty-with the activity "The Supreme Court, goosevelt,
and the'NeT4 Deal."
Objectives:

TO increase understanding of Roosevelt's attempt to expand the judicial system.
To increase skills at interpretingyolitical cartoons.

f.
-2.

Level;
Time:-

llth

44.44.

One to two class periods

Materials.:

Attachment,1 - (Nineqpolitical cartoons, one copy of each)
Attachment.2 - The Argument Resolved
-Overhead Projector
Procedure:
1.

.

2.

3.
4.

Divide the claSs Into 9 groups. Hand ouTh one cartoon 41
Attachment 1 to each,group. Have groups discuss their
cartoons, using the questions to guide'their analysis.
Explain that.each group will present a short"report to
the class about their cartoon.
'Using the overhead projector,.have each group report..
Have them give (1) a descriptlOn of the cartgoon and
(2). a discussion,based On.the queStions.
Hand out Attachment 2 to all.students. Rehd'and discuss,,
'Using the'flgur6s. prOVided in Attachmen't 2,'have.the orig3,nal groups (or pairs of studentS) prepare a cartoon of
their oWn, complete with.caption;.expressing their interpretation of how the 'court packing issUe was resolved.
They may add figures of their own to those provided pr
they may alter.the figures tO best express their attitudes.
Have groups show their cartoons.on the overhead projector
and discuss them.
.

5.

.

2o.2-17
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300%M.

1/4%-

cJ

THE ILLEGAL ACT.

President Roosevelt:. "I'm sorry, but the Supreme
Court says I must chuck you
back again'."

1.
2.
3.
4.

Who is the. drowning Man?
Wlio is the man in. the,boat?
What,is meant by:the.labels'on the boat and in the water?
What point is the artist attempting to make through the
drawing and'caption?
What event might have ,inspired this'caetoOn?
.15o ygu agree of disagree with the artist'S' point Of view?
Why?
,

,

52
6.

.

Used with permission from the
From Supreme Cdurt and FDR.
Project,
Dallas, Texas.
Law in a Changing Society
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The Guf-fey Bill, named-for its sponsor, was desi4ned to regulate,

production, prices, and wages in the bituminous coal industry.
A, Case involving the constitutionality of the Guffey Coal Act was
heard by the Supreme Court in 193,6.. The Court had already.declared many other key New Deal laws unconstitutional.
1.

2.
3.

Identify the characters in.the cartoon.
What is the relationship between the two men in the boat?
What is the rdiationship between the occupants-pf the boat
I

and, the forttess?
4.

5.

What is the meaning' of the statement in the balioo?
How do-ybu think,the artist felt abOut the Guffey bil1 ?

bout the Supreme Court?

209
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A cartoon -like this appeared in January, 1937, the month before
.Roosevelt announced his elan to enlarge the Supreme Court.
1..

2.

3.
4.
5.
6.

7.

8.

9.

Identify each character in the cartoon.
Who il Roosevelt supposed to be in the cartoon?

7
Why aie the two little boys smiling?
Why i Roosevelt so much larger than the other two characters?
Why is Roosevelt saying, "I'm proud of you both!"?

Why.is, the other little bo7 sticking out his tongue and
saying', "Teacher's pets!"?
What al:the artist attemgting to sa with this.drawin9-?
Can lioU think of ,any historidal events pr facts which support
the artist's message? What are they?
How do you.feel abOut the artist's viewpoint? do you agree
dis gree with it?
In keeing With the artist's point of view, what change could
you sugOst that might reflect the way things were in January
1938?
.

10.

11

1
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sent his
A cartoon.like this appeared shortly after ROosevelt
plan tO Congress.

.

,

1.

MhoHare,the men on the front row Of the Supreme COurt's benCh7.
DeScribe the expressions on'the faces of the,two,Character8

in thforegrOund. Identify both of them.
3.

4.
5.

am

What is the relationship of the men on the back roW to those
on the front row.of the Supreme "Court bench?
What is the central theme of thiS cartoon?
The artist probably wants those who see his cartoon to

ATTACHMENT 1.

WAW Sis. SUBSIMMOS
00.1GE., TitOSIE FIELL0W5
POH'T INDW CS 5UT 'raEsiste
ah,-r

Fre

-o44-- BUT t Dc4.10T
TORu
'WM EPA. oFF 1141

THE'INGENIOUS QUARTERBACK!
1.

Identify the characters in the cartoon.

2.

Explain the relationships between.
his team
the quarterback
the referee - the players
the rules of the game
the quarterback's request
In what ways. was ,the Congress' acting'like a.referee in 1937?

3.

4. .How do you think the'artist feIt.about Roosevelt's,plan:to
enlarge the SUpreme, Court? 0.
Do you a'gree or c4sagree with the artitt's.point f Aiiew?
5.

ATTACHMENT 1

1,
2.
3.
4.

5.
6.

Who are the.two pen in'the drawlhg?
Ohat i6 the relationship between the two meri?'
Why are the4re books and paper's:scattered everywhere?
.What is the relationShip between the man at the desk.and
the Senate?
Why is the man at the-desk asking that qUestion?
What does the queStion tell you about the artists point
of, view regarding Roosevelt?,

9 0
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1.

IdenUfy each bersobin the cartoon.

2.. The cartoon:.dr:aws a'n analogy between the "court packing"

episode and alpapeball_game. what is the telatipnship
between
an umpire and the Supreme Court?
a club manaer and President RooseVelt?
,

.

3.

4.

5

I

What is Meant bythe statement to Uncle SaM?,
What message was probably intended- by the artist's decision
to label the opposing club "Constitution Club?"
to give the umpire a startled expression?
How do you feel about the artist's point of,view? Do you
agree or disagree with it?

2 2 '1
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THE OLD TRAILER DISCOVERS THAT
IT HAS POWER OF ITS OWN.

1,
.2.

3.
4..

5

Describe all,the things you see inhi

drawing.,

What.is ehe normal relationship,between a ,car and trailer?

What is symbolizedby this iepreqentation oftheir
relationship?.
What'is meant'by the two signs on the post?
When did this cartoon probably appear?
What is the central theme of the drawing?
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1.
2.

3.

4:

.

Who is leading the-retiat?
What is represented by th'e, low, threatening storm cloud?
The men behind Roosevelt are, some of . his top advisors.
Can you identify any of them?,,
Who is Roosevelt supposed to resemble.in this cartoon?

What is the meaning of the caption?.
5.

Was' 'the Cdngress 'aCtion a disastrous defeat for.Roosevelt?
Why.or why not?'.
.

;

P')
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THE ARGUMENT RESOLVED
Roosevelt'S plan to..enlarge the Supreme Court was rejected
Scholars still disagtee about which of the Many
by Congress.
Some have emphasized Roosereasons best explain.the defeat,.
velt's'failure to organize key'supporters for his plan before,
4
announcing it and his failure to correctly anticipate the
Others
for
the
Supreme_Courts
reverence most'Americans had
say that the biggest factor in the plan's defeat was the sudden
about-fate by the Supreme Court itself. In early 1937 the Court',
,again by narrow majorities, began upholding.,laws favored by
One hutorist called this "the switch in time that
Roosevelt.
saved nine."
In. the six years that 'followed, the Supreme Court did not
strike down a single act of Congress as being unconstitutional.
Before Roosevelt's death he waS able to appoint seven new justices to the Supreme Court. Factors like these lead some to
say that Roosevelt may have lost a battle but von the war.
Nevertheless, the outcome of this court-packing or court
reform episode can also be viewed as a victory for the Court
since its numbers were not and have not been altered since.
Still others eMphasize that 1937 was a turning point.for Congress
and that when that body rejected Roosevelt's plan it asserted its
own independence and power. It is also trUe that.after 1937
the Congress was much less willing to completely follOw the
President's.lead than it had-been when Roosevelt first took
office.
What do you think? Was there a winner.or a loser in the
fight over Roosevelt's plan? Use the symbols on this page and
the.next plus any symbols you waht.to:draw. Arrange them in a
way that will create a cartoon that will tell your audience how
the,court packing/court reform episode ended and how you feel
about it.
.

2 2,
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Title:

THE JAPANESE RELOCATION IN WORLD WAR II:
TOYOSABURO KOREMATSU V. UNITED STATES'(1944)

Introduction:
0

The reIcication of Japanese-Americans during World War II continuee to be a highly controversial'episode in American histOi.17,--Thi.s simulation'of the famoup Koremateu case allows
students tO explore in-depth the pros and dons of Executive
Order No.906,6 and examine the historical.circumstances which
led to such ,a devastating curtailment of 14th Amendment
Thie acti/i.ty dan be used when studying World War'II.
-tights.
It can also be:uzed in conjUnctionwith the novel'Farewell
to Manzanat.
-/

Objectives:
I.
2.

3.

4.
5.

To understand the events that led to the telocation of
Japanese-Americans during World War
TO apply the guarantees of the 1-4th Amendment to the
facts'of the-Korematsu case.
To reinforce,understanding of other constitutional
guarantees as they apply to the case.
To understand.the issues and arguments involved n the
Korematsu case.
To reinforce.argumentation, ,reasoning, chronology, and
group process skills:

Level:
Time:

llth

Two class periods

Materials:

Attachment 1 - TGyosaburo Korematsu v. United States _(1944)
Attachment 2 - Chronology of.Events and
'Executive Order No.9066,
Attachment 3 - Arguments for Korematsu and U.S. Government
Attachment 4 - Decision
PrOcedure:

Hand out Attachments 1 and 2 and read with class. Use
case study tethod _to review the facts and is'sues of the
of
case. biscuss.ques.tions and review the.chronology
events.Explain..that.stUdenta Will,be put into grbups of 3: On e
will Play'the rble of. attorne'y for.''KorematSu, one the
role of attorney for the U.S. government, and one'will
be the judge. The attorneys WIll develop arguments for
their side and present them:to the judge. .The judge
,

;

.

.

.

3.

4.

5.

will make a decision. Explain that the.groups will conduct their own simulations simultaneously.
Assign roles. Allow attorneys time to prepare arguments.
Use Attachment 3 to assist students in.preparation.
Don't distribute Attachment 3 to 'students unless they'
require special,aSsisance.
While attorneys, are preparing, meet with judges and instruct them'to read over the,case and prepare questions
for attorneys:
Explain that they should conduct the
simulation a follows:
a. allow ttorney for *rematsu 5 Minutes to present
ar ume t
b. allow attorney for U.S. government 5 minutes for
argument
c. allow 1 minute rebuttal by Korematsu's attorney
d. judge may interrupt during arguments to ask question duringthe proceedingse. judge will deliberate and deliver.the decision
Conduct the simulation. Make, sure groups are spaced.so
as not to distract each other.
Call on each judge for his/her decision and reasoning
behind it. Record decisions on board.
Distribute Attachment 4 and read.decision to class.
Debriefing this case is extremely important because the
real decision goes against Korematsu and the decisions
Your
in your classroom may also go against Korematsu.
debriefing should explore whether this kind pf action isever jUstified in this country.
.

6.

7.
8.

1

Copyright New Mexico Law7RelatedaEducation Project (All
attachments) 1982
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ATTACHMENT 1

TOYOSABURO KOREMATSU V. UNITED STATBS (1944)

:In early 1942, America had declared war on Japan following the-suTprise dttack on Pearl Harbor, Many Americans
At
feared that the Japanese might invade the West Coast,
this'time there were 112,000 people of Japanese descent
living on the West Coast. There was public fear that some
of the Japanese-Americans would become enemli agents.
Reacting to public pressure,,President Roosevelt', with'
the approval-of Congress, issued Executive Order NO.9066;
which ,authorized the military to declate regione of the West
Coast as military 'Zones. This would then enable the military
to relocate inland all people.of Japanese clescent - both U.S.
citizenS and aliens alike. These'people were to be taken to
mass relocation camps,
-Fred Korematsu was a U.S. citizen of Japanese descent
who had lived all his life in California. When he received
an order to report to a-center in preparation for relocation,
he refused to go.
Korematsdwas arre$ted by U.S. mj,litary police and was
convicted of refusing.to obey the evacuation order. He was
given 5 years probation and sent to a relocation.camp in Utah.
Korematsu appealed his case.to the United States Supreme
He argued that Executive Order No.9066 was unconstiCourt.
tutional because it discriminated against Japanese-AMericans
soaely on the basis of ancestry and withoUt any evidence of
disloyalty. -He also said that he had been deprived of his
rights, under the Fifth Amendment, of liberty and property
"without due process of law."
'Questions for Discussion
1.

2.

3.

Was there any evidence that Korematso was disloyal pr a
threat to U.S. security? Should the loyalty of JapaneseAmericans have been a consideration in.this case?
America was also at war with Italy and Germany. Why do
you,think German-Americans and Italian-Americans were not
treated in the same manner as Japanese-Americans?
Should the government be able to exercise grpater gower
or suspend the Bill of Rights during a ime .Of war?
Should they have greater power even when' not at war if
acting in the'interest of national security?

c.
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CHRONOLOGY OF EVENTS

December 13, 1941

.- U.S. declares war on Japan

February 19, 1942

- President issues Executive Order No. 9066

February 20, 1942

- Lt. General De Witt appointed Military
Commander of the Western Defense Command

Ma'rch 2, 1942

- De Witt creates Military Zones One .and Two
on the west coast. Persons,or classes of
persons as the situation may require will
be excluded from Military Zone One.

March.2, 1942

Mr. Korematsu.put on,notice that his
residence was in'Zone One.

March 21, 1942

Congress enacts Executive Order No. 9066

March 24, 1942

- De Witt institutes in Zone One an 8pm to
6am curfew for all persons of Japanese
ancestry.

March 24, 1942

De Witt issues Exclusion Order No. 34

March 27, 1942

De Witt orders that after March 29 no person
of Japanese ancestry will be permitted to
leave Military Zone One

May 3, 1942

Exclusion Order No. 34 put into effect.
Persons of Japanese ancestry ordered to
report on May 8 to a designated assembly
center fpr relocation.

222
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EXECUTIVE ORDER NO..9066
(Issued by the President February 19, 1942;
pissed by Congress March 21, 1942)

The successful prosecution of the war requires every possible protection against espionage and against sabotage to
national defense Material, national defense premises, and
national defense utilities. Military commanders may at their
discretion prescribe military areas and define their extent.
Fr,Om these areas any and all persons may be excluded, and with
reSpect to which, the right of any_ person to enter, remain,
or leave shall be subject to whatever restrictions the military
commander may impose at his discretion.

CIVILIAN EXCLUSION ORDER NO. 34
(Issued.March 24, 1942)

Those of Japanese ancestry shall:
1.
2.
3.

depart from Military Zone One
report to and temporarily-remain at an assembly center
go under military control to a relocation center there
to remain for an indeterminate period until conditionally or unconditionally released.

Violation of Exclusion Oi*der No. 34 shall be a misdemeanor
punishable.by $5,000 fine or, one year in iail, or both.

233
223

ATTACHMENT 3

ARGUMENTS FOR U.S. GOVERNMENT

ARGUMENTS FOR KOREMATSU
I. The order violated the 5th and
14th Amendment due process rights.
Japanese-Americans had been denied
their liberty and property without
granting them due process of law.
2. The order violated the 6th
Amendment procedural due process
right to trial, witness, counsel,

2. Japanese in the U.S. provided the gravest imminent danger
to public safety when the nation
The government's
was at war.
power to protect itself must be
equal to the danger it faced.

jury.

.

1..Precedent for precautionary
measures directed at JapaneseAmericans was set in the Hirabayashi case which upheld an evening curfew imposed exclusively
on Japanese-Americans.

3. The order violated the 14th
Amendment equal protection
clausa. The Japanese-Americans
had been treated as a class, not
This action conas individuals.
stituted racial discriminatidn.
Further, the order was over inclusive because it affected thousands of-Japanese-Americans who
were not involved in sabotage.
The action was also underinclusive because no similar acti?n
was taken against German-Americans and Italian-Americans.

3. The government needed to,prev6nt espionage and sabotage.
4: Removal orders issued by the
Executive were issued under ConCongress
gressional authority.
had given the president power to
wage war. When we wage war we
expect to wage war successfully.
.5. The government could not easily or quickly determine among
the °Japanese population who was
or was not disloyal to the U.S.
Therefore, it was necessary to
intern the entire group.

4. The President had not declared martial law, therefore,
the emergency could not be as
extreme as Executive Order No.
9066 would lead one to believe.

6. The order was necessary because of the presence of 5,000
Japanese who refused to take a

5. If the emergency was so great
why did it take the government 6
months after the outbreak of war
to take any action to prevent
sabotage?

loyalty oath..

7. The hardships of war fall on
everyone - on some more than
others.

6. The government failed to prove
the disloyalty of Korematsu.

8. The action of the government
must be judged solely in the
context of war. At any other
time such an action might well
be illegal.

7. The government.should have
conducted loyalty hearings.

9. It is an exercise of the war
power granted by the Constitution.

11
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DECISION SHEET

All legal restrictions which curtail the civil rights of
a single racial group are immediately suspect and must be rigidly
scrutinized, though not all of them are'necessarily unconstituPressing public necessity may some times, justify retional.
strictions On civil rights of a single racial group,,but racial
antagonism never can. Compulsory exclusion of large groups Of
citizens from their homesi except under circumstances of direst
emergency and periI, is inconsistent with our basic governmental
institutions. When under Conditions of modern warfare out shores
are threatened by hostile forces, power to protect must be comExclusion of persons of
Mensurate with the threatened danger.
Japanese ancestry, including citizens whose loyalty Was mit
guestiOned, from the west coast war area was within the war power
of Congress and the.Executive as it related to the.prevention of
espionage and sabotage. The validity of this action Under the._
war power must be judged wholly.in.the context Of war.. Like
action in times of peace would be lawless.-
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/Title:

THE McCARTHY ERA OF THE 1950'S:
INDIVIDUAL RIGHTS VS. INTERNAL SECUR1TY

Introduction:

The era after World War II was a time of fear amd instability.
Hearings were being held in both the.Senate and House to investigate disloyalty and Communist presence in government, industry and the arts. Through this simulation of a hearing of
the House Un-American Activities.Committee, the climate of the
1950's will be recreated in the classroom to help students understand the vital issues which that era raised. To what extent should the'First Amendment protect political beliefs?
How should the:guarantees of the Bill of Rights be balanced
with the need for internal security? To what extent and under
what'circumstances should Congress have the power to investigate the pqlitical beliefs of citizens? This simulation is
based on the actual testimony of the witnesses that. are included.
HoWever, the witnesseS appeared at different times before the
This activity can be used when studying the period
committee'.
Comparisons can be drawn to the Salem
following World.War II..
Witch Trials and the Alien and Sedition Acts (both in this
volume).
Objectives:
1.
2.-

3.
4.

To understand the political climate which gave rise to
the McCarthy era.
To examine the role of the House Un-American Activities
Committee and McCarthy's Senate Committee in investigations
of disloyalty.
To examine the boundaries.of First Amendment free speech
with respect to political beliefs.
To explore the issue of individual rights vs. the need for
internal .security.

Level:
Time:

llth

Two class periods or more

Materials:

Attachment 1 - The"McCarthy Era of the 1950's: Background
Attachment 2 - Roles and Procedures for HUAC Hearing Simulation
'Attachment 3 - Instructions to Members of House Un-American
(for committee members only)
Activities Committee
Attachment 4 - Role Descriptions Witnesses, Attorneys, Personal Testimonies
Signs for each role
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Procedure:
1.
2..

3.
4._

42

5.

6.

7.

Hand out Attachment 1. Read and discuss (this can be
asSigned as homework).
enact a
Hand out Attachment 2. Explain that students will
hearing of the House:.Un-American Activities Committee.
Explain roles and.assign them to students.
Hand out Attachment 3 to stUdents playing committee members
and Attachment 4 to entire class.
Have students read and prepare roles. Have committee members meet to prepare questioning. Attorneys should meet
with their respective witnesses. Have students who will
give the perSonal testimonies meet: They can discuss the
content of the testimonies. Make sure ,they understand that'
they are not witnesses, but that they will take part in the
conclusion of the activity.
Committee members should
;set up the room for the hearing.
chair
next
to the committee for
face the audience.. Place a
the.witness.
Follow procedure Oh Attachment 2. After
Conduct hearing.
the chairman adjourns the hearing, ask him/her to turn
over the floor to the students giving personal testimonies. ,
The students giving'personal testimonies should follow the
order given'on Attachment 2
Questions for discussion:
What were the conditions which led to the hearings of
a.
HUAC and the McCarthy Senate committee?
How should internal security be balanced with individual
b.
belong to politirights? At what point is the.right to
national
security?
cal organizations harmful to
What constitutional rights were recognized at the
c.
What rights were not?
hearings?
John HoWard Lawson was probably a Communist. Do you
A.
agree with his point of view that the committee had no
business investigating his beliefs and associations because they were guaranteed under.the First Amendment?of
Do you agree or disagree with Ronald Reagan's point
e.
view? Do you think he would hbld these views today?
The house Un-American Activities Committee was abolished
f.
Recently, however, some political leaders
in.1975.
DO you
have proposed that.it should be re-established.
agree or disagree with this proposal?
In 1950, there were probably' less than 90,000 Communists
g.
During the 1920's, there were as many
in the country.
as.four to six million members of the Ku Klux Klan.
Why do you,think there was more fear of'Communists in.
the 1950's than of the KKK in the 1920's?

23 7
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Sources:

Information for this activity was taken from the following
sources:

Carr, Robert K. The Hduse Committee on Un-American
Activities, 1945-1950. Ithica, New York: Cornell UniUniversity Press, 1952.
Caute, David. The Great Fear: The Anti-Communist Purge
Under Truman and Eisenhower. New York: Simon an.. Schuster,
1978.

Navasky, Victor S.

Naming Names. New York: Penguin Books,

1980.

"Bill of Rights in Action," Vol. XV, No. 3, Constitutional
Rights Foundation, 1981.

NOTE:

A simulation of a hearihg set in a contemporary school
environment which recreates the atmosphere of the
HUAC.hearings can be used in conjunction with this
activity. Contact the New Mexico Law-4telated
Education Project,for copies.

Copyright New Mexico Law-Related Education ProjeCt (All
attachments) 1982
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ATTACHMENT 1

THE McCARTHY ERA OF THE 1950'S: BACKGROUND
The CommuniSt Scare

After World War II, America was swept by a ComMunist scare,
spurred by new developments abroad. Eastern European countries
came under the influence of the Soviet.Union. In 1949 it was
learned that the Soviet Union.had tested and was making atomic.
In that same year the Chinese Mevolution, led by Mao
bombs.
Tse-tung, succeeded and the nationalists were forced off the
mainland to Taiwan. A year later, the United States was At war
with Communist North Korea. Thus began the period of the "Cold
War" between the United States and the Soviet Union.
Suspicion and distrust was also directed at people within
the country.. Several incidents occurred which convinced many
that there was a Communist threat within'our own government.
Wittaker Chambers, a former editor of Tithe magazine, accused a
former member of the State Department, Alger Hiss, of being a
Communist spy. He said that Hiss had passed.secret documents .
to the Russians.
Then Dr. Klaus Fuchs confessed in England that he had passed
searets to Russia while working in Los Alamos, New Mexico, on
Julius and Ethel Rosenburg were executed after
the atomic bomb.
a controversial trial for delivering atomic secrets to the
Soviet Union. The general climate of concern and distrust was
heightened.
President Truman feared that the Republicans would make a
1948 campaign attack against the Democrats using the "CommunistIn response.he began his own loyalty
in-the-government" issue..
He
ordered
the
dismissal
of federal- employees who
program.
were Members of or sympathetic to any "....organization of persons, designated by the attorney general as...subversive," or
in anyway a threat to the government. After screening the
records of over 3 1/4.million federal employees, only 314 were
discharged as being doubtful as security risks. Not one case
of spying was ever discovered.
.

The House Un-American ActiVities'Committee (HUAC)

.

During the 1920's and 1930's, there were similar waves of
fear against the external and internal threat of communism.
In 1938 the House Un-American Activities Committee was
established by the House of Representatives to investigate
"un-American propaganda activities in the United States.."
HUAC revived its investigations after World War II. It held
hearings from 1945-55 to uncover any Communist activity in all'
walks of-life - the press, lor unions, the movie industry,
Witnesses called before the committee were
the arts, government.
Are you
asked to respond to the' 'question that.marked.the era:
now or have rou ever been a member of the Communist party?
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In 1947 HUAC began hearings to investigate the Hollywood
movie industry. Well-known movie stars were called in as witTen witnesses refused to answer any questions dealing
nesseS.
with their political activities. Called the "Hollywood Ten,"
they insisted that their First-Amendment right of freedOm of
'speech gave them a-constitutional basis for refusing to answer
the congressmen's questions. They were nevertheless charged
With.contempt of Congress, put on trial, and sent to prison.
Other witnesses used the Fifth Amendment (right to remaIn
silent) when questioned by the committee. The courts upheld a
person's right to remain silent in a congressional committee
However, they
hearing so these.people were not sent to prison.
though
nb proof
were labeled "Fifth Amendment Commuhists," even
Many
witnesses
was presented of their disloyalty to America.
who chose,to remain silent were "blacklisted" by the entertainment industry, thus losing their jobs and'careers.
Under the COnstitution Con7
The hearings were not trials.
The purpose of
gress cannot charge or try people with crimes.
the hearings was to collect information for legislative.purYet the hearings had.the effect of tribunals because
poses.
of their, consequences to the witnesses' lives. However, there
were fewer procedural safeguards. -Witnesses could be represented
by counsel, but .there was no cross-examination, no impartial
judge or jury, and no exclusionary rule concerning hearsay or
other evidence.
.

The Rise of Joe McCarthy
Into this atmosphere of fear and suspicion came Joseph McCarthy, a little-known senator from Wisconsin who became a,
Facing
prominent and controversial figure during this period,
which
,reelection in 1952 McCarthy-was looking for an iSsue
would appeal to voters.. That issue 'was to be communism. In an
electrifying speech before a political.gatherihg in 1950,
-McCarthy made the following statements (according to the press):
"While I cannot take the time to name 'all the men in the
State Department who have been named as members of the
Communist Party and members of a spy ring,.I have here in
my hand a.list of 205 that were known to the secretary of
state as being members of the Communist party and who,
nevertheless,'are still working and shaping policy in the
State Department."
In response the.Senate
These statements shocked the nation.
set up a special committee to investigate charges of Communist
presence in the government. Although many persons were called
before the committee, it failed to find any Communists within
the government. Millar Tydings, the committee chairman issued
a report denouncing McCarthy's charges as a "fraud and. a .hoax."
It concluded that "we have.seen an effort not:merely to establish
guilt by association, but, guilt by accusation alone."
,

.
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McCarthy proceeded to work successfully for Tyding's defeat
in the 1950 election. .He himself was reelected in the Republican victory in 1952 that carried.Dwight D. Eisenhower into
the White House. McCarthy became chairman of the Senate Permanent Investigations Subcommittee, to be knowri as the "McCarthy
Committee." With, his own investigative team consisting of
ex-FBI agents and priVate detectives, he began:to expand his
charges of Communists in,government and anybody and everybody
considered controversial. Under attack were.General George
C. Marshall, personnel-of. the Voice of America, and the United
But the army proved to be McCarthy's undoing.
States Army.
While McCarthy was investigating Communism in.the army, it_
came-to light that an ex-Mcaarthy staffer who had'been drafted,
was being granted special favors while in the army. A shouting
match Of aCcusations and counter aCcusations followed between
McCarthy and the army. McCarthy's own committee was put in
charge of the investigation, and McCarthy stepped down to be a
witness in .what is known as the Army-McCarthy hearings. These
hearings:were televised live and.viewed by an-estimated 20_
million people. While the hearings came to an impass, McCarthy
lost much of the respect and.popular support he had commanded.
The public was able to witness firsthand his reckless accusations; faked evidence, and rambling pointless speeches-.
The Senate later voted to condemn McCarthy for "impair(ing)
e Senate's integrity and dignity."
The\Role of the Press
It'is important to understand the role that the press played
in reporting the events of this era, Members of Congress are
immune\from charges of slander while within the halls of Congress.
The prees could freely quote charges made during the hearings
.in startlIng headlines'without fear-of libel actions. The more
Since
sensational_ the witness, the greater the ews value.
than
headlines,
the
accusamillions of\people seldom read more
Once
accused,
the
witpublic
mind.
tions became\fixed in the
The
press
played
a
role
in
the
excesses
nesses became\gUilty.
of the McCarthy era.
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ATTACHMENT 2
ROLES AND PROCEDURES FOR HUAC HEARING SIMU-ATION
(1.

Roles

.

Members of the House Un'-American Activities Committee (6-8)
.Committee Chairman
Witnesses
Walt Disney, Producer
Ronald Reagan, President, Screen Actors
John Howard.Lawson, screenwriter
Louis Russell, HU/kg investigator
Edward V. Condon, scientist
Martin Berkeley, screenwriter
Lillian.Hellman, playwright, author
.Attorneys
Attorney for John Howard Lawson
Attorney for Edward Condon
Attorney for Lillian Hellman
Personal Testimonies'
Charlie Chaplin, actor
Humphrey Bogart, actor
Katharine Hepburn, actress
Simon W. Heimlich, university professor
Ruth Brown, librarian
John 'PatonDavis, Jr., China specialist
VanneVar Bush, President, Carnegie Institution
Dwight D. Eisenhower, U.S. President, 1953-61
.

4

Procedures for Hearing
Opening statement - committee chairMan
1.
2.

Questioning of witnesses - Witnesses will be called in ,the
,order listed above to answer questions from committee
members. .......,_

3.

Deliberations - Committee will deliberate on whether to
recommend (1) legislative action or (2) grand jury investigation of any witnesses suspected.of Communist partyaffiliation.
Hearing adjGurned.
Decision - Committee will-deliver decision.
/

4.
5.

Conclusion - The committee chairman will open the.floor for
They Should.be read in the order
personal testimonies.
listed above.-

ATTACHMENT 3
INSTRUCTIONS TO MEMBERS OF
HOUSE UN-AMERICAN ACTIVITIES COMMITTEE

The committee should select P chairman ta conduct the hearEach committee meMber is responsible for carefully reading
ing.
the role descriptions ofthe witnesses to be questioned. Forma-.
late questions to ask each witness. Members should divide the
questioning of witnes as they see fit. -In addition to questioning witnesses, the chairmgm Of the committee will present:the,
opening statement, the call for deliberation, and the decision.
He/she will also open the floor for personal testimonies.

Opening Statement
The Committee on Un-American Activities is a fact finding
We are not a 'court. -We subpoena persons to testify bebody.
fore us under oath, in order that we may get all the available
accurate information on subversive or un-American forces at
work in this country. If certain legislative action is needed
to cope with the situation, according ta,the evidence, we must
report the fact 'to the House.
The chief function of the committee, however, has always
been the exposure of un-American individuals and their un-American activities. The Congress' right to investigate and expose
undemocratic.forces is as established arid untrammeled as our
Therefore, we have-the power to recommend for
Constitution.
grand jury investigation anyone whose activities are considered
to be subversiv. We also have the right to press'charges of
Contempt of Congress if that action is .so warranted.
Suggested Questions for Witnesses
Walt DisneY (a'cooperative, or "friendly" witness)
To what extent do you think Communists have infiltrated
.1.
your industry?
Could you describe some of the things they have done?
2.
How serious a threat do you consider Communists ae to
3:
\

the movie. industry?,

Ronaldjteagan (a cooperative, or "friendly" witness)
How badly do you think the Screen Actors' Guild is
1.
threatened by communism?
What should be'done about it?
2.
Should the Communist party be outlawed?
3.
JOhn HOward Lawson (under suspicion, an "unfriendly" witness)
Have you.been 'a member of the Screenwriters' Guild?
1.
Do you think there are many Communists in your organization?
2.
Wouldn't
it be easy to' slip Communist propaganda into
3.
.the dialogue pf movies?
Are you or have you ever been a member of the Communist
4.
(When he refuses to answer, ask several times again)
party?
Have yoU ever written for the Daily Worker?
5.
For the New Masses?
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Louis Russell (HUAC investigator testifying against LaAon)
1.
Do you have proof that John Howard Lawson is a cardcarrying member of the Commdnist party?
2.
What organizations does he belong to?
Edward Condon (under suSpiciOn, an "unfriendly" witness)
1.
WhY did you leave the Manhattan Project in Los Alamos
during the war after only 10 days?
Wasn't it J. Robert Oppenheimer who asked you tp go to
2.
Los Alamos?
3.
Didn't J. Robert have a 'brother,. Frank, who was am.
Communist?
4.
Didn't you know that J. Pobdrt was very friendly t6
Communists and.sympathyzed with their causes?
5.
Why do you think this commiftee issued a. description of
you as "one of the weakest links in our atomic security"?
.

.

Martin.Berkeley (a cooperative; "friendlr,witness)
1.
Isn't it true that there was a CoMmunist Meeting in your
home in June of-1937?
,
2.
Can you give the names of the people who attended that
meeting?
Lillian Hellman (under suspicion, an "unfriendly" witness)
1.
Are you acquainted with Dashiell Hammett? How, well do
you know him?
2,
Did you know that Hammett was a Communist?
Have you traVeled in Russia?
13.
Do .you 'have friends in Russia? Do you know any writers
Li.
.

,

there?
.5.
6.
7.
.

.

PO you have many friends who are Communists?
Have-you ever been to Martin Berkeley's h use?
Mere you at a,meeting at Berkeley's house Or the organization of the Communist party in Hollywood 4n June of
1937?
(Hellman',,s attorney will ask,that a tetter written
Allow
by her to the committee be read into the record.
the letter toAtioe read.)
/

ATTACHMENT A
ROLE DESCRIPTIONS

WITNESSES
These are roles of people who actually testified before the
House Un-American Activities Committee from the period of
1947-1957. They represent a cross-section of the various kinds
of testimony presented to the committee. The "friendly" witnesses were those people who,cooperated with the committee in
their search for communism. The "unfriendly" witnesses were
those subpoenaed because of questions regarding their loyalty.
A "friendly" witness, eager to confirm HUAC's susWalt Disney
picions about the Communist threat in Hollywood. He will testify that Communists had been responsible for all the labor
troubles in his studio. The Studio Cartoonists' Guild was
He was afraid they would write stories
dominated by Communists.
for Mickey Mouse that were sympathetiö to the Communist line.
Strikes and boycotts were organized by Communist:front groups.
One was.the League of Women Voters, he testifies. He firmly
(HUAC
believes that the Communist party should be outlawed.
and investigators knew it was not the League of Women Voters,
but the League of Women Shoppers. They did not correct him.
He did not correct his error Until the next day. By then the
papers had picked up the testimony and the damage was done to
this' highly respected group.)
Ronald Reagan - A "friendly" .witness, testifying as the president of the Screen Actors' Guild. "Fundamentally I would say
in opposing those people that the best thing to do is to,make
In the Screen Actors' Guild we make it work
democracy work.
by insuring everyone a vote and by keeping everyone informed.
I belieye that, as Thomas Jefferson put it, if all the American
p,eople know all the facts, they'will never make a mistake..."
"Whether the party should be outlawed I agree...is-a matter
for the government to decide. As a citizen I would hesitate, or
not like to see any political party outlawed on the basis of its
We have spent 170 years in this country on,
political ideology.
the basis tRat democracy is strong enough to stand up and :.fight
against the inroad of any ideology. However, if it is proven
that an organization, is an agent...of a foreign power, or in
any way not a legitimate political'party, and I think the
government is capable of proving that, if the pi.00f is there,
then that is another_matter."
Screenwriter specialiMartin Berkeley - A "friendly" witness.
He ultiMately
Friend
Flicka."
zing in such animal pictures as "My
He
testifies
that he
Communist,sympathizers.
names 161 people as
organizational
meeting
of the
allowed his home to be used for the
He testifies that one
Hollywood Communist party in June, 1937.
of the,persons present was Harry Carlisle, now being deported
back to England.' Carlisle had been there to conduct Marxist
Others at the meeting were Donald Ogden Stetward;
classes.
'Dorothy Parker, a writer; And her husband AllenCampbell. Also
present were "my, old friend Dashiell Hammett who is now in jail
in New York for his activities, and that very excellent playwright
Lillian Hellman."
\
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Founder and first president of the Screen-.
John Howard Lawson
A,well-known screenwriter. One of the "Hollywriters' Guild.
wood Ten," he rdfused to answer any direct questions because he
"denies the'authority of the -committee to ask." He,argues that
his right to ,belong ta any organization is guaranteed by-the
First Amendment. Therefore, it is none of the committee's busiWhen asked if he is a member of the Communist party, he
ness.
answers that it is none of the coMMittee's rightful business.
Next
He accuses them'of trying to control the movie industry.
The
it will be the Press', then the broadcasting institutions.
committee is invading the privacy Of all citizens, "which has
been historically denied to any committee of this sort...it
invades the rights:an,- privileges and immunities of American'
citizens whether they be Protestants, Methodist, Jewish or
Catholic, Republican or Democrats or anything else." He accuses
them:of using Hitl'er's techniques to create a scare and to smear
the motion picture industry. He says that he has been writing
--t-hings about the greatness of America for years and "I shall
continue to fight for the Bill of Rights,.which You are trying
to destroy."

-.Edward U. Condon - Scientist. Authority on quantum mechanics,
microwave electronics and radioactivity. Served- on the National
Defense Research Committee, 'Roosevelt's Committee on Uranium ReDirected work on an atom-smasher and in uranium
search in 1941.
fission. 'He served in 1943 as J. Robert Oppenheimer's deputy
He resigned after 10
on the Manhattan Project in Los Alamos.
weeks because of the strict security. His passport was withdrawn in june 11945 upon the recommendation of General.Groves,
Military h'ead !of the Los Alamos project. He has been director
of the National Bureau of Standards, president of the. American
Physical Society and the American Association for-the Advancement of Science.
He ran:into trouble with HUAC when as president of the American Physical\ Society he issued an "Appeal.to Reason," 'calling
for closer scientific working relations with Russia; He
invited a delegation of Russians to visit:the Bureau of\Standards.
Therefore, his naMe waS mentioned in' the Washington Time'Herald
as being linked With some organizations with subversive names
such as the AMerican-Soviet Science Society. He requested a
hearing throu4h the secretary of commerce to clear his name
which was unanimously done. But HUAC issued a report on March
1, 1948, describing Condon as "one of the weakest links in our
atomic security-," meaning that_he might give secrets to the
t;t,

.

Soviets.

He is appearing before the HUAC Committee to answer quesFrank
tions about his friendship with_left-wing physicists.
Oppeheimer, brother of J. Robert, was a self-confessed Communist who joined the party as a very young mannand then got out
when-he understood what it was about. The.Great Depression
with its uneMployment and hunger caused many young people to be
become disillusioned. ,They found answers in the growing Communist party of the Uni-ted States. Condon testifies that "for
those whose. inquiring mind had led them to.associate with communism in the 1930's and later to reject it, he has only respect."/
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She
Lillian Hellman - Famous playwright, screenwriter, author.
has Veen subpoenaed because of her close association with
Having been questioned before
Dashi!ell Hammett, novelist.
McCarthy's Committee., Hammett was found guilty of contempt for
refusing to give names of contributors to the Civil Rights Congress, an organization for which he was an officer. He served
Also Martin Berkeley has named Hellman
.six months in prison.
as having been in a meeting at his home. Berkeley is a reformed
Communist. Hellman testifies that she doesn't remember Berkeley.
She has to be reminded that she had even met him. That was at a
brief lunch with sixteen other people at the studio'commisary.
When ordered to appear before HUAC Hellman felt that she
could not testify freely about her own.associations if it meant
"Guilt by associanaming names of old friends and associates.
tion" would result because of her association with Dashiell HamTo plead the. Fifth would mean ridicule as
mett, now in prison.
a "Fifth Amendment Communist," a label freely given to anyone
using the constitutional right to remain silent. She, therefore,
has written a letter to the committee asking that she be allowed
to answer questions only about her activities. The committee
refused her request. Therefore, she pleads the Fifth to all
questions that are likely to implicate herself or others. Her
letter explains why.

Louis Russell - (Private investigator hired by HUAC to investigate the backg-roundS of the people under sobpoena) He will present evidence he has uncovered about Lawson. He testifies that
Lawson had a Communist party "registration card" for the year
1944 made out in his name bearing the number 47275. He presents
the name of the Communist-front Organizations to which Lawson
International Labor Defense; the-American League'
belongs:
Against War and Fascism,. the American peace Mobilization, and
American Youth for Democracy. All a\re on the attorney general's
La son is a regular contribulist of subversive organizations.
tor to the New Mass and the Daily Work r, Communist publication's.
Lawson has "shown an active interest in he Soviet Union."
ATTORNEYS

Attorney for John Howard Lawson - You will help prepare his
defense, deciding how questions will be answered.NYou will sit
with him.during his testimony and advise him on his answers.
LawsOn will not answer questions related to his politidal
beliefs because he feels they violate his First Amendment`rights.
You will help prepare his defense,
Attorney for Edward U. Condon
deciding how questions will be answered. You will sit with him
during his testimony and advise him on his answers.
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Attorney for Lillian Hellman - You will work with Lillian Hellman on her testimony and will sit_with her during her testi=
If any question forbes her to say any- more than.very
mony.
commonplace things, you will advise her to plead the Pifth.
This means questions about her or her friends' activities or
memberships, etc. After questions have been asked by the'committee, stand and ask that her letter written to the committee
two weeks earlier be allowed to be read into the record. Then
do so.

May 2, 1952
House Committee Un-American Activities
Dear Sirs:

As you know, I am under subpoena to appear before your committee on May 19, 1952.. I am most willing to answer all questions
about myself. I have nothing to hide from your committee and there
is nothing in my life of which I am ashamed. I. have been advised
by counsel that under the Fifth Amendment I have a constitutional .
privilege to decline to answer any questions about my political
opinions, activities, and associations, on the ground of self-inI da not wish to claim this privilege. I am ready
crimination.
and willing to testify.
But I am advised by counsel that if I answer the committee's
questions about. myself I must also answer questions about other
'people and that if I.refuse to do so, I can be cited for contempt.
My counsel tells me that if I answer questions about myself I have
waived my rights under the Fifth Amendment and.would be forced
This is very difficult
legally to answer questiong about others.
for a layman to understand. But there is one principle that I do
understand; I am not willing, now, or in the future, to bring bad
trouble to people who, in my past association with them, were com-'
pletely innocent of any talk or any action that was disloyal or
form
subversive.' I do not like subve,rsion or disloyalty in any
and if I had ever seen any, I would have considered it my duty to
have reported it...But to hurt innocent people whom I knew many
years ago in order to.save myself is to me, inhuman and indecent
I cannot and will not cut my consicence to fit
and dishonorable.
this year's fashion, even though I long ago came to the conclusion
that I was not a political person and could have no comfortable
place in any political group.
Signed-,

Lillian Hellman
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PERSONAL TESTIMONIES
These.are testimonies of people Who lived through the McCarthy era.
Charlie Chaplin - I believe my troubles began in San Francisco
in 1942 when I delivered a speech. I supported the idea of
opening a ,"second front"AJI Europe to help the Russians, who
were taking the'brunt of the fighting, I described the Russians
as fighting for "our way of life" as well as their own. I
also remained good friends with people thought to be sympathetic
I
to communism such as Picasso, Thomas Mann, Bertold Brecht.
but
never
became
a
citilived in the United States for 41 years
This was a target for my enemies. I left the United S ates
zen.
for good and only returned in 1972 to receive a special Acad my
Award.
Humphrey Bogart - I was a member of the Committee for the First
Amendment which was formed by people in Hollywood to give sup
port for the writers, actors, directors who were being accus4
of being sympathetic to the Communist party. We chartered a
plane and flew to. Wahington where we arranged two broadcasts
on.AB0 network called "Hollywood Fights Back." I suffered for\
this. My picture appeared on the front page of a COmmunist
paper in Italy. The Daily Worker carried my pictUre and everyIt's a crazy
body started calling me a dangerous Communist.
If
Roosevelt
were
still alive,
time. We're all running scared.
As
it
is,
none
of us.have
we would never have had all of this.
any guts.

Katharine Hepburn - I lent my name to petitions and advertisements to help the accused of Hollywood. My studio, MGM, received so many letters against me that the studio boss,* Louis
B. Mayer, told me,that he could not use me in any more films
I didn't
until I had once again become publicly acceptable.
get to work because I took a stand in the defense of 'my friends.
This is a scary, horrible time.
Professor Simon.W. Heimlich - I taught on the faculty of Rutgers
University where I had tenure. .I was subpoenaed to.appear before McCarthy's committee in-Setember, 1952. I pled the Fifth.
university called me in
Amendment. When the president of:the
explained
that
I certainly was not nor
to question my action, I
he
Fifth
because I am op\
t
I
pled
ever had been a Communist.
investigations
of
political
opinions. He
posed to all public
the_
university
was obligated
fired me with.the explanation that
There
was no
about
party
memberships.
to clear up any doubts
Instead
Fifth
Amendment.
twas fired because I pled the
daubt.
guilt, a far
protects,
it
now
confirms
of it being a right that'
cry from its.' original intent.
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Ruth Brown - I was a librarian in Bartlesville, Oklahoma. I
have never been. a Communist. My problem came from a citizens'
committee which complained that I gave too much'shelf space to
publications such as The New Republic, The Nation, Soviet Russia
Today, Consumers' Research and NegrO Digest. They said all of
these were objectionable periodicals.
I was fired and the Oklahoma Supreme Court upheld a decision against me when I filed
suit.

John paton Davis, Jr. - I am a'specialist on China. I worked
for several years in.the Office of Chinese Affairs, State Department.
I was suspended as a security risk in June, 1951, cleared,
./
reinvestigated, then cleared again. But my career in the
Foreign Service is destroyed. Our office knew that Chiang Kaishek did not have the support of the people. Mao Tse-tung not
only had their support but they were doing very well under' him.
We transmitted this information along with our opinions that
perhaps we should open up relations with Mao. Washington became
very upset with our analysis. That is when I was.accused of
infiltrating the CIA with Communists.
;

/

Dr. Vannevar Bush - I am president of the Carnegie InSt_tution/.
I was the head of the Office of Scientific Research during
World Nar II. I am speaking for the scientists. By the midfifites about 1,000 scientists had encountered difficulties j
"We have a system of security clearance..'.whch
with security.
seems almost calculated to destroy...reputations by innuendo/and
charges based on spite...worst of all, we haVe the evil practice,
of ruthless, ambitious men, who use our loyalty program for
their own politicarpurposes." Scientists have stated seridus
It has resulted
doubts about the effectiveness-of this program.
in investigation procedures that have,seriously impeded our,
Perhaps the greatest
progress toward scientific' advancement.
impediment to the scientist is the political climate of the
country.

Dwight D. Eisenhower, President of the United States 1953-1961
Of one thing I am certain: The political climate that existed
before the appearance of Joe McCarthy allowed such a man to
I said the following in an address at Columbia Universucceed.
sity:

"Amid...alarms.and uncertainties, doubters begin to lose
faith in-themselves, in their country, in their convictions.
...if we allow ourselves to be persuaded that every individual, or party, that takes isiue with our own convictions
is necessarily wicked or treasonous, then we are approaching
the end of freedom's road....As we preach freedom to others,
so we should practice it among ourselves."
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Title: :BROWN V. TOPEKA BOARD OF EDUCATION (1954)
Introduction:
This landmark equal protection. case overturned the "separate
but equal" doctrine of the Plessy case a half century earlier.
In this.case study, students are'asked to write their own
decisions and compare them with Chief Justice Warren's dethe activity can be used when studying the Civil
cision.
Rights movement of the 19501s and 1960's. It can also.be
used when studying the Fourteenth Amendment and in conjunction with Plessy v. Ferguson.
Objectives:
1.

2.

3.
4.

To increase understanding of the equal protection clause
of the Fourteenth Amendment as interpreted in the Brown
decision.
To.increase awareness of changing interpretations of constitutional rights during different periods in history.
To understand how political and social conditions influence judicial decisions.
To enhance writing and reasoning skills.

Level:

8th and above

Time:- One class.period
Materials:

Attachment 1 - Brown v- Topeka Board of Education (1954)
Attachment 2 - Decision: Brown v. Board of Education
Procedure:
1.
2.

Hand out Attachment 1..
questions.

4.

Discuss

Have students write their own decision, including reasoning, on the case. This may bedone in class or as homeWork.

3.

Have students read case.

Have
Hand out Attachment 2. Read Warren'-s decision.
students compare their reasoning with the Court decision.
Duplicate some of the students' decisions and distribute
for comparative purposes (optional)..
Put the following quote from Justice Holmes on the board.
Have students discuss"in the light of the Brown decision.
"Precedents'.should be overruled when they become in.consistent with present,cohditions."
- Justice Holmes
The Common Law (1881)

ATTACHMENT -1

BROWN V. TOPEKA BOARD OF EDUCATION (1954)

The Pteszy v. Fekguzon decon o6 1896 gave-4ga-e sanction to
the "sepatate but equat" doctkine.
"Separtate but equat" wus afways sepanate. Bu.t.it was atmozt
nevek equat.
"Sepakate but qua!' tws hit btacko4n evety pant
o
theik Zives: They put btacks in the back o6 pubfic buses.
These tam made btacks zit in sepatate waiting koo0 in tkain stations. They even made &tacks use sepakate dtinking\liountains.
Most impoktant, these tam made zegkegated education the pAe.L.
'vaifing pattexn.
\

In the twentieth centuty, &tack men and women Aquzed to be
had down. Some moved iikom 6a.A.Ms to cities. OtheAs *wed iLom
the SoUth to the Nonth. .Many btacko began to eakn mdke money than
bqoke at jobs in cce.toicies. Some btacks became 6amohs az wniteits;
musicians, Oh athtetes.
OtheAs became tawyeu and doctbu.
By the 1950's btack Ameticans had made zome gain's. But they
4u66eked because o "Jim ChM" .faws. They begawto liokm
gkoups to take theik cause into the.comts. The'most impoAtant
case sok btack AmoticaniS in the twentieth centuty came in 1954.
It Ka6 cafted Bkown v. Boatel o6 Education.
Let's investigate
th,i.s key case.

On school mornings, Linda Brown would wake up early. ,She
.had to get up earlier than most of the kids in.her neighborhood. -She was black, and she lived in Topeka, Kans4s. A Kansas law allowed segregated schools. .This law allow'6d the men
who ran Tiopeka's schools to have.separate schools fdr black
children and white children.
There was a grade school just five blocks from Linda's
house. But that school was for white children only.
Linda
had to take a bus that would.carry her 21-blocks to the
school for.black kids.
So she had to get up early.
Linda's parents were angry about this situation. \They
took their case to a federal court in Topeka. .They said that
Linda's black school was not as good as the white schOol in
their neighborhood. The black school's building was chd.
The classrooms were crowded. And there weren't enough teachers.
,

-

Case only from Law in a New Land, Law in AmeriCan Societ
Foundation, Houghton Mifflin Company, 1972. Used with
permission.'
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Mr. and Mrs. Brown said that Linda had been denied the
"equal protection of the laws" promised by the Fourteenth
Amendment.
They said that
But Mr. and Mrs. Brown claimed even more.
Linda'.s school could never be equal as long as it was sepaThey argued that segregated schools were harmful to
rate.
Such schools, they argued, seemed to say
lolack'children.
that blacks weren't good .enough to go to school with whites..
The only way o ptevent this harm was.to put an end to all
segregated schools.
The'federal court in Topeka ruled against the BroWns.
This court said that the black school and the white school
were just about equal.
So
But Linda's parents were sure that they were right.
they asked the.United States Supreme Court.to look into their
case.

Questions for Discussion
1.

2.

3.

What kinds of factors other than school facilities,
teachers' qualifications, and courses of study might make
segregated schools unequal? What was the Browns' argument?
All 'Americans, white and black included, pay taxes to
support public schools and other facilities. po you
think it'is a denial of equal protection.to tell black
'people.they.cannot use facilities they help pay for?

During the period before the Brown case, school districts
used ."bussing" to segregate black students from white
Compare this with the use_of bussing to intestudents.
grate schools.

Pretend you are the Supreme Court Justice assigned to
write the decision in this case. Write yodr decision
and give.Tour reasons.
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DECISION: BROWN V. BOARD OF EDUCATION
The Supreme Court made a unanimous decision in favor of
It.said that separate education was by its very nature unequal and a violation of the equal protection clause
of the Fourteenth AmendMent_ The_Court thus overruled the
doctrine of "separate but eqUal."
The following is an excerpt from the opinion written by
Chief Justice Earl,Warren.
Brown.

Today, education is perhaps the most *portant function of state and
local government. , Compulsory school attendance laws and the great
expenditures'for education both demonstrate our recognition of the
importance of edUcation to Our democratic-society. It is required
in the performance of our most basic public responsibilities, even
service in the armed forces. It is the .very foundation of good
citizenship. Today it is a principal instrument in Awakening the
child to cultural valueS, in preparing him for later professionaltraining, and in helping him to adjust normally to his environment.
In these dayS, it is doUbtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an
education. Such an opportunity, where the state has undertaken to
provide it, is a right which-must be made available to all on equal
.

terms.

Does segregation of children
in pUblic schoOls solely on the basis of race, even though the physical facilities and other "tangible" factors may be equal; deprive
the children of the minority group of equal education opportunities?

, We cane, then to the questhon presented:

We belieVe that.it does.
To separate...(children) fram others of'similar age and qualifications-solely because of their race generates a feeling of inferiority as to their status in-the-community that may affect theit,hearts
and minds in a way unlikely ever tobe undone....Whatever may have
been the extent of psychological knowledge at the time of Plessy v.
Ferguson, this finding is amply suppprted by modern authority. Any
language in Plessy v. Ferguson contrary to this finding is rejected.
We conclude that in the field of pUblic education.the doctrine of
"separate but equal" has no-place. Separate educational facilities
are inherently unequal. Therefore,,we hold that the plaintiffs and
others similarly situated for wham the.actions have been brought aie,
by rea$on of the segregation complained of, deprived of the equal
protection of the law guaranteed by the Fourteenth Amendment.
.
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Title:

THE PENTAGON PAPERS CASE

( 1971):

FREEDOM OF THE PRESS

Introduction:-

The conflict between individual liberties and national security during wartime is a legal issue which haS continued to
arise in U.S. history. The famous Pentagon Papers Case
focused international attention on this issue during the
This Case study will 'allow -students
height of the .Vietnam War.
to grapple'with the issue and examine the doctrine of prior
restraint. It will alsO enhance understanding of the politi- °.
cal climate in which the Vietnam conflict took place. This
It
actiVity can be taught when studying the Vietnam War.
Peter\Zenger
would be useful to make references to the John
and Korematsu cases for a comparison/contrast of the issues,
involved. .It- may also be used when studying the First. Amendment and doctrine of prior restraint.
Objectives:
1

).

To enhance understanding of the First Amendment's fre dom
of the press.-

2.
3.

4.

To deve:op understanding of the doctrine of prior restraint.
To explore the conflict between the public's right to
know on the one hand, and the powers of the President and
the national interest on the other.
To increase awareness of public response to the Vietnam War.

Level:
Time:

llth

One-half to one Class period

Materials:
,The Pentagon Papers Case
Attachment 1
Attachment 2 - Decision

Procedure:
1., liefore handing out Attachment 1, discuss:
a.What is 'the national interest?
OD. What:is more important, the.national interest or the
pubric's right to.know and the right of the press to
publish?
C. Aregthere-times.wheii the national interest should
2.

3.

superCedefreedom of the press?
Hand out Attachment 1. Read and discuss the important
Emphasize the issue-of prior restraint
facts'and issUes.
Have students discuss attitudes of the public toward the
Vietnam War during this period of tiMe. Have the class
vote-an what they think the Court decision should be.
Hand out Attachment 2. Have students read the decision
ahd excerpts from the two-opinions. Have students dis,cusS the points of view in both opinions.
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THE PENTAGON PAPERS CASE
Introduction

H

Libenty o6 the pteiss, hatoticatty-comideked and taken
up by the Fedekat COnztitution, ha's meant,.pnincipatty
ca,though not exclu4vety, immunity Otom pteviouz
teAtAaintis ot cemolpship.

- Chief Justice Hughes
Near v. Minnesota (1951)
'

There is a Strong tradition of opposition to p-re-publication .censorship (called prior restraint) in American judiIt has ',been held that it is better to allow
cial history.
somethiRgNto be publiShed and let the writer be criminally
prosecuted, after publcation if necessary, than to prevent
publication to-begin With.
But what about the publication of.government information
that is classified "top secret" or that haS been illegally
obtained?
This conflict ardse during the height of the Vietnam War
The famous Pentagon Papers, official documents
in 1971.
which gave a detailed history of the U.S. involvement in
Vietnam, covering the administrations of four Presidents
Truman, Eisenhower, 'Kennedy, and Johnson - were leaked to the
Here is the story.
press.

New York Times v. United States
.United States v.' Washington Post Company'

9

It had the elements ok a mystery. The Pentagon had contracted with the Rand Corporation, a think tank, to do a
thorough history of United States policy relating to Vietnam.
Eventually, the research resulted in la 47-volume study entitled History. of U.S. DeckSion-Making Process on Vietnam
The materials were, classified as top secret.'
Policy.

From The Idea.of Liberty by Isidore Starr, t
West Publishing Company, 170 Old Country Road, Mineola,
Used with permission.
1\lew York 11501.
4
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Daniel Ellsberg was one of the.men assigned to this job: ,A
hawk with reference to the VietnaM war, he apparently was so influenced by the documents -Llat came to his.attention that his
views on the war changed radically and le became a dove. Determined to bring'to the attention of the American people and to
Congress what he believed to be half-7truths, misrepresentations
and lies by presidents and government officials, Elisberg took
eighteen. of these volumes out of the files of the Rand Corporation, had them photocopied, and then returded them'. "These were
all markpd "TOP SECRET," but Ellsberg argued that,this set belonged to three government officials, one of whom gave.him permission to.read them.
Later, when Ellsberg,and Russo, the man who helped him, were
tried for this act,: the government maintained that they had Stolen
Since that case later resulted in a mistrial,
the documents.
neither TUsso nor Ellsberg was ever-tried again and the issue of
their guilt under the law remains undetermined.
In order to publicize what they.regarded as crimes against
the American people by governmental officials, Ellsberg and Russo,
turned the photocopied materials over to the New York,Times. After
studying the materials for three months, the Times decided to publish them and on June 13; 1971 , the first.of the articles appeared.
HThe government,tried to get an injunction against the Times tO
stop any further publication on the.ground'that exposing, the top
secret doCuments would injure the war effort, as well as,strain
relations among the United States and its allies. The New York
Timestreplied that'the First Amendment prohibits censeirship of the
press,.especially.priof to publication.'
The United States1District Court ruled for the Times, but
the U.S. Court of.Appeals reversed. At the same time, the
Washington 'Pbst..began the publication of installments of the
Pentagton' papers and whenthe government tried to get an injunction,
both the U.S. District Court and the U.S. Court'of Appeals'sided

.

,

\

with the newspapei..
The case was then appealed to -t.he Supreme Court.- Since prior
restraint,was the issue - censorship before publication,, speed
was of the essence. The longer the courts,delayed, the longer
the publication would be delayed., 'With unprecendented speed,
the Supreme Court decided the casein four days. Arguments 'were
heard on June -26, 1971; the ruling was handed down on June 30,
1971.

As can be expected, this was a tough case for the nine
On the one hand, there was the claim by the Aewspapers
Justices.
that freedom of the press is protected.by the.First Amendment.
On the other hand, there was the position of the'government that
the President is Commander-in-Chief.of the Army and Navy and the
chief architect of American 'foreign policy. He and his assistants have the power to decide which documents should be 'classified as Top Secret. When this is done, no one can see or read
these documents Without permission. The newspaperp had no right

ATTACHMENT 1

to see or publish these documents, declared the Government,
espeoially.since Ellsberg did not have any right to their
possession. By.passing them on to the newspapers, he was
committing a crime, so the argument went, and the newspapers
had to share that guilt because hey were not entitled to
possession. Furthetmore, argued the Governmeqt, publication
of the documents would result in grave and irreparable injury to the.public .interest.

How mould you decide this conflict in Values?
Can you think a way out of this dilemma?.

- from Herblock's State of the Union
(Simon & Schuster, 1972)
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DECISION SHEET

If it is any consolation to you, the Court had so much
trouble with this case that the result was a 6 to 3 ruling.
The decision Of the majority was presented in a 'per cusiam'
Having
opinion - an unsigned opinion giving the decision.
done this, each of the hine Justices then went on to write
his own opinion, giving .his own reasons.
The 'per curiam' (unsigned) opinion of the majority is
brief and reads as follows:
...Any syStem of-prior restraints of expression comes\
to th4q Court bearing,a heavy presumption against its
cOnstitutional validity....The Government "thus car
ries a heavy burden of showing justification for the
imposition of such a restraint.".The District Court
for the Southern District of New York in the New York
Times case,....and the District Court for the District
of Columbia Circuit,....in the Washington Post case
theld that the GovernMent had not met that burden.
We agree....
\

'

-

Here are excerpts from two separate opinions.
Mr. Justice Black wrote:
believe that every moment's continuance of the injunctions against these newspapers amountS to a flagrant,
indefensible, and continuing violation of the First
Amendment....In my view it is unfortunate that some of
my Br'ethren are apf,atently willing to hold that the
publication of news may Sometimes be injoined. Such a
holding would make a shambles of the First Amendment.,

Mr. Jutice Stewart wrote:
In the absence of the governmental checks and balances
present in.,other areas of our national-life, the only
effective restraint upon executive policy and power in
the areas.6f national defense and international affairs
may be in an enlightened citizenry - in an informed and
critical public opinion which alone can here protect.
the values of democratic government. For this r-ason,
it is perhaps here that a press that is alert, aware,
and free most vitally serve's the basic purpose of the
First Amendment.
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THE WATERGATE CASE:

Title:

NIXON V. SIRICA (1973)

Introduction:

,

The issue of separation of powers, checks and balantes, and
executive privilege came into,national focus when the Watergate scandal shook the Nixon aidministration. -Thig case study
allows for a detailed examination of the facts and issues involved in'the legal battle over the Watergate tapes fought by
the.executive and judicial branches. This activity can be used
when studying the Nixon administration. Past cases in separation
of powers (including the MariDury case, the Worcester case,'
Andrew Johnson's impeachment, Roosevelt's Court packing, in
thiS volume) may be related:to this case in discussion.
.

Objectives:
To understand the fact's and issues involved in the Watergate
tapes case.
To.exaMine the issue çf executive privilege and the extent
to which it can be cl imed under the prinbiple of separation
of powers.
To inckease understan ing of checks and balances.
To understand that under the rule.of law, laws apply equally
to all citizens, inclUding high government officials.,
To enhance critical thinking skills.
1

1.
2.

3.
4.
5.

Level:

llth

One,class period

Time:

Materials:

Attachment

Nixon ,v. Sirita (1973)

Procedures:

This activity can be conducted\either as a case study or a
mock court of appeals simulatiOn.
A.

Case Study
Hand'Iout Attachment 1, \Have student's discuss the facts
1.
and i ssues of the case, \Discuss arguments pf both sides.
Ask Student's to make a d cision On the case and take a
.

2.

.vote.
Read the decision and dig\ cuss
\

0

20

13:

Mock Court of 'Appeals Simulation
Discuss facts and issues.
Hand out Attachment 1.
1.
Divide the class into groups of 7 students. The groups
2.
should select roles as follows:
(3) U.S. Court of Appeals Judges
(2) attorneys for petitioner, Nixon
(2) attorneys.for respondent, Sirica
Have attorneys prepare arguments foi their sides. Have
3.
judges prepare questions to ask attorneys. Tell judge
to allow petitioner 5 minutes, respondent 5 minutes, and
give petitioner 1 minute for rebuttal.
Conduct simultaneous appellate simulations. 'Make'sure
4.
groups are far enough apart to avoid interfering with
one another. Allow time for judges to make a decision.
Ask each group of judges to give their decision and
5.
reasoning.
Read decision and compare it to the students'decision.
6.
Allow time fOr discussion.

DECISION: NIXON V. SIRICA

The U.S. Court of Appeals ruled against Nixon. The court
said that the Constitution did not give the President absolute
power to withhold material subpoenaed by a grand jury. The
President did not have total,.executive privilege. To allow
this would hurt, not_uphold, the separation of powers. It was
for the court and not the President to determine the extent
'of executive ,privilege.

The claim of executive-privilege to safeguard national
securitY was outweighed by the need to get evidence for a
criminal trial.
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NIXON V. SIRICA (1973)
1:52am.
Bukgtak6
Time:
pkezidentiat etection yeak.
June 17, 1972
in kubbek gtovez weke ti6ting the 6ite4 o6 the dakkened Demockatic_Nationat
Headquaktekz in Wazhington'z zwank Watekgate 066ice Buitding. A zecukity
guakd making hio koundis ho4ened to notice tetttate tapez on gakage dookis
And within
A potice cak waz zummoned.
wheke the bkeak-in had occuAked.
minutez, o66iceius with gunz dkawn caught the bukgtaitz in the aCt. Seven
men weke akkezted 6ok tkying to inztatt etectkOnic zpying devicez and 4teat
potiticat zecketz 6kom the Demockatz. Two weke identi6ied az o66iciatz
o6. the Repubtican pakty'z committee to ke=etect Pkezident Riehakd Nixon;
Thuz emekged the tip 06
one, az a conzuttant to the White Houze itzet6
an icebekg that woutd become-known az the "Watekgate zcandat" - the mozt
Widezpkead evek expo,sed on a 6edeka1 adminitAation, The inVeztigation
tukned up kepoktz not onty o6 bukgtaky, but atza high-tevet inguence peddeing, diAkuption o6 the etection pkocezz, and covet-up to ob4tkact juzThe zcandat eventuatty woutd tead to the kezignation 06 a 4coke o6
tice.
top admini5tkation o66iciatis, inctuding the Pkezident'z campaign committee_
chaikman, hiz 6inance committee chaikman, and his two ctozezt White Houze
It woutd keach into the Juztice Depaatment, the Fedekat Bukeau
aidez.
o6 Inveztigation, the Cent/tat Intettigence Agency. It woutd kezutt in the
It woutd even
vakiouz ckimez.
zentencing 66 moke than a dozen pekzonz
tead to the kezignation o6 the Pkezident himet6. FOA two yealvs a6tek
the Watekgate bkeak-in, howevet, the White Houze denied kezponzibitity 6ok
the ptanning Ok the covek-up by eithek the Pkezident ok any membek o6 hiz
To eztabtizh ckedibittty, the adminztkation appointed az a zpeciat
zta66.
pkozeCutOk Pkoliezzok Achibatd CoX o6 Hakvakd Law SchoOt, a 6okmek U.S.
Soticitok Genekat.. He WaZ pkomized comptete independence to pukzae the inveztigation be6oke:a gkand juky and in the couktz. In addition, the Senate
Watekgate Committee opened a zekiez o6 nationatty-tetevized heakingz pu6ing
Itz
itXegat and unethicat activity duking the 1972 pkezidentiat campaign.
and
a
kecogchaikman waz Senatok Sam Ekvin, a Demockat o6 Notth Cakotina
nized conztitutiohat expekt. Duking the inveztigationz oi 1973, the

6ottowing key caze akcize.

Senate Watergate Committee staffers didn't realize they were
nearing the pivotal moment in their investigation of the White
House scandal. Behind closed doors in RooM G-334 of the Senate
Office Building, their questioning of Alexander P. Butterfield
had dragged on all afternoon. It was 5pm. And Butterfield a former aide to President Nixon who i4as being interviewed,as a
possible witness in the public committee hearings - had told
them 'nothing particularly startling. Then One committee staff

From Vital IsSues of the Constitution, Law in American Society
Foundation; Hougfrzon Mifflin Company, 1975.
Used with permission.
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investigator, following a hunch, asked the key question:
"Are conversations in the President's office/recorded?"
"I was hoping you fellows wouldn't ask me about that,"
Then the blockbuster
replied Butterfield. Time stood still.
truth came tumbling out.
In 1970, said Butterfield, Nixon had ordered the Secret
Service to install electronic bugs, or listening devices. Since
then, all conversations had been secretly and automatically
'tape-recorded in the President's offices throughout the White
House complex, the Lincoln Sitting Room; the Cabinet Room, and
his study at Camp David. All the taped conversations included
ones dealing not only with the Watergate scandal, but also
with other governmental issues, with national security, wi.th
foreign relations, and With references to individuals'..
Both the Senate Watergate CoMmittee and the Special,Prosecutor hastened to ask President Nixon to turn over the tapes.
There had been serious conflict in much of the Watergate:testiAnd :these recordings might settle most of the disputes.
mony.
As the "best evider..ce" of the actual conversations between the
President and his aides accused of taking part in the Watergate
break-in, the tapes could support or deny the testimony 9f many
witnesses. And they could clarify the President's own role in
the affair.
President NiXon refused to turn over the tapes. Hefclaimed
that communications between the President and his advisers were
confidential because of "executive privilege" and should not.be
divulged even in a court of law. He complained that to publicly
reveal many such private conversations could damage national
security and foreign relations.
Next, Special Prosecutor Archibald Cox Secured a subpoena,
an order demanding the production of evidence in court. This
subpoena called upon the President to give the grand jury nine
tape recordings of specific meetings and telephone conversations
that had taken place between the President and his advisers
In a letter dated July 25,
from June 20, 1972 to April 15, 1973.
1973 the Presidert rejected the subpoena. He said to deliver
the tapes would b "inconsistent with the public interest and
with the constitutional position of the.presidency."
Special ProSecutor Cox polled the grand jury in open court
and learned that the.members of the jury wanted the tapes he
He then persuaded U.S. District Judge John J. Sirica
sought.
to order President Nixon or one of his assistants to show cause
why the evidence requested in the subpoena should not be pro!duced.

In their reply to Judge Sirica, attorneys for the President
presented two' major arguments:
The letter of July 25 constituted a valid and formal
1.
claim of executive privilege.
The U.S. District Court did not have jurisdiction, or
2.
authority, td order the Presidentto comply with the suEpoena after his claim of executive privilege.
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The Special Prosecutor offered several arguments in support
of the court's order:
President Nixon had previously promised not to Claim
1.
executive privilege with respect to testimony by his
present and former aSsistants.
Detailed testimony by the President's assistants before
the Senate Watergate Committee had led Special Prosecutor Cox to believe that conspiracies. existed among petsons other_than those already convicted of the Watergate break-in and wiretapping. Cox also said the Senate
testimony led him to believe such persons conspired to
conceal the identities of the parties involved.
Evidence concerning the existence and scOpe of the con3.
spiracy was in the tapes.
Inconsistencies in the testimony of the President's
4.
assistants before the Senate Watergate Committee raised
the possibility of perjury.- or false evidence under
.

oath.

Tape recordings of the conversations requested
were directly relevant to.the grand jury!-s task. And they
would be critical in their consideration of whether and.
whom to.indict..
Judge Sirica rejected President Nixon's challenge to the
'court's jurisdidtion. To carry out the subpoena, the Judge
ordered that the tapes requested by the Special Prosecutor be
handed over to the court,fot.examination "in camera" (in private
in the judge's chambers). He did this so that he could determine
which tapes, if any, shouad be-kept secret by,the President on
grounds of privilege - and which should be turned over to the
5.

.grand jury.

Neither theyresident nor the Special Prosecutbr was,satisfied with Judge Sirica's decision. The President's attorneys'
aSked the U.S. Court of Appeals to command the District 'Court
to set aside-its AugUst 29 order; They conceded that the Presldent, like every other citizen, was under a legal duty'to produce relevant, nonprivileged evidence to the grand jury when
called upon to do so. But the lawyers argued that it was solely
the President's responsibility to determine whether a particular
piece of evidence was within the scope of his "executive
privilege." This immunity and absolute privilege, said the
President's attorneys, arose from the doctrine of "sepatation
of powers" and by implication from the Constitution itself.
Special Prosecutor Cox, on the other hand, wanted the Court
of Appeals to command full and immediate disclosure of all the
-subpoenaed tapes to the grand jury.
The main issue before the U.S. Court of Appeals Was whether
the President,'_in,his sole discretion, could withhold from a
grand jury evidence in his possession that was relevant to the
grand jury's investigations.
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Questions for Discussion
111
1.

.What Conditions, if any, would take the claim of executive
privilege constitutional? Does this Case fall under those
conditions?

2.

ShoUld Judge SiriCa have jurisdiction to make the President
turn over the tapes?" why?

3.

Do you think the President is legally bound:to obeying a
court order?

LI,.

5.

Do you agree with President Nixon's argument that court
interference with executive privilege would hurt the'idea%
of separation of powers?
Which do you think is. more important:
(1)

(2)

the President's right io keep his private communications withjnembers of his staff, or
a prosecutor's right to get evidenceA_n a criminal
trial.'

6.

Can you think of other cases in hi-story which have involved
one branch of government in serious Conflict with another?

H6w would you decide this

cas'e?
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Title:

BLACK MESA: SENATE COMMITTEE HEARING SIMULATION

Introduction:

Ever since the colgnization of the New World, traditional
Indian culture and land use have been on a. collision course
with the white man's culture, laws, rld know-how. .When coal
was discovered atBlack Mesa,:Arizona, home of Hopis and
Navajds, power companies signed contracts with the tribes, to
strip-mine the land and coal-fired power plants were built.
The impac on the Indian culture, land, econOmy and 'environIn the early 1970's
ment has )Deen a controversy ever since.
a law suit was filed against the Department of,the Interior,
charging that it had not lived up to its role as trustee to
protect the tribes against the- aljeged abusesof the.power
companies. Another suit, filed by a group called the Black
Mesa.Defense, tried to change the original contract with the
Peabody Coal Company to raise the price per ton of coal paid
to the Indians.
These controversies led to Senate sub-committee hearings on
whether-or not a.moratorium should be placed on the construction of more coal-fired power plants in the Southwest.
MuCh of the information inc.luded in this activity, which is a
simulatfon of a Senate "fact-finding" hearing, came from the
actual Senate hearings. Through this simialation students
will see a full spectrum of views and gain an appreciation of
the complexity of the issues. ThiS.activitycan be Used when
studying contemporary problems.r References can be made to similar issus raised in the General Allotment Act and. Worcester v.
Georgia activities itnciUded in,this Volume.
Objectiyes:
.

1.
2.

To weigh the ben'efits of energy exploration against its
impact on, Indian culture 'and land use and the environment
To understand the role of a Senate fact-finding comMittee
hearing..

3.
4.
5.

To increase awareness.of the decision!-making process.
To explore many sides Of a complex issue.
To enhance critical thinking,, argumentation and decisionmaking skills.'

Level:
Time:

llth

One and one-half to two class periods

Materials:

Attachment 1 - Background
Attachment 2 - Roles
Signs for each role
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Procedure:
1.

Before class, cut apart roles on Attachment 2 and make
signs for each role.
Hand'out AttaChment 1. Read and discuss. Make reference
to issues raised in the General Allotment Act and/or
Worcester v. Georgia activities.if used.
Make a list of all the roles On the board. Briefly discuss
the roles -and make rold assignments.. All students not
assigned witness roles should be members Of the Senate
Committee:. .Hand out role cargs.
Allow time for students to Prepare testimony. Be sure the
Senate Committee chairperson understands his/her role.
Instruct chairperson to call Witnesses in the following
suggested order: .Peabody Coal co. Spokesperson, Black Mesa
Pipeline Co. Spokesperson, Utilities RepreSentative,
BIA Representative, .U.S. Geological Survey RepreSentative,
U.S. Park Service Representative, Navajo Traditionalists,
Hopi Traditionalists, Navajo-ProgressiveS, Hopi Progressives,
,Chairman of Navajo Tribal Council, Chairman of HODi Tribal
Council, Hydrologist, Air'Pollution Expert, Reclamation
,

2.

3.

4.

Expert.
5.
6.

7.

Set up the room with.the committee facing the audience.
Place, a-chair.next to the committee for the witness.
Conduct the hearing.
Allow time for the committee to deliberate. Have committee
announce its decision and explain its reasoning, Make sure
gll the issues listed on the committee role, description
have been discussed.

Facts for, this activity. were taken from the following .sourCes:

Gordon, Suzanne. Black Mesa: The Angel of Death. New York:
John*Day Company, 1973.
"The Murder of the SOuthwest", Audubon,
Volume 73, Number 4, July, 1971.
Joseph, Alvin :Jr.

Copyright New Mexico Law-Related Education Project (All
attachments) 1982
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BACKGROUND

Black Mesa, located in northern Arizona, is barren land
with little water, covered with brush and juniper and pinon
It is in "big sky".cbuntry with breath-taking vistas.
trees.
To the Navajo and Hopi,Indians, this 3,300 squaremile plateau
is home, a sacred center, a burial'ground. The Navajo call it
the Female Mountain. Nearby is Lukachukac, the Male Mountain.
Together they.are symbols of the balance of nattre which is
,
the Navajo's duty to preserve.
The Hopi are
To the Eopi, Black Mesa iS very sacred land.
an old people,-living on their sacred mesas fof more than
They came into this land when the Great
seven hundred years,:
Spirit allowed them entrance, instructing them to keep the land
Thus, the Four'Corners
in trust until he returned to claim,it.
region, a region famous as the intersection of the borders of
Utah, Colorado, Arizona, and New Mekico, is the.Hopi center of
They 'are charged with its care by the Great
the universe.
Spirit. The Hopi prophecy, so correct in many of fts predictions, unsettles many observers when they see the beginning of
the destruction of this region. ..For it is said that in the
third war in which the fate of mankind is finally settled',
It is to thisplace
only Four Corners will be a, sanctuary.
that all good people will cOme when the day arrives for the
If this land is also destroyed, then
great purification.
there is no hOpe for man. All of life 'will vanish.
To many environmentalists the prophecy is more than coincidental. _With scientific understanding of what is going out of
balance in nature's delicate web of life, dire predictions
.

plagtre them as well.

But not everyone feels this way in the Hopi and Navajo ReserMany "progressives" feel that day to day poverty is
vations.
Sixty tO seventy percent unemploymore an immediate concern.
ment rates' must be dealt with. A sense of hopelessness, which
often ends in.alcoholism, can be fought-with meaningful employ-,
ment, money to buy the necessities, schools and opportunities
for their young, and a secure knowledge that there'is a tomor.row to look forward to.
,These opposing positions collided when coal was found on
Black Mesa as well as in other areas, and an opport.unity for
economic'growth was presented. Power plants were planned and
built for the. Southwest, one with the .technology so primltive
that the plant would not be allowed in states such as California because of the air pollution.. Four Corners was cOnsideied
in the late &O's to be one of the worst polluters in the United
States. Then other coal-fired.power plant§ were built, one on
The Navajo Power Plant uses coal. from
Lake Powell near Page.
The Mohave Power plant, located some 276.miles
.Black Mesa.
away, als6uses Black Mesa coal. The coal is slurried .through
an-undergrOund pipeline after being ground up face-powder fine,
Each.of the power plants
mixed with water, and pumped through.
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pollutes the air in the Area encompassing many of the monuments,
parks, and recreation areas found in the Southwest.
But overriding.all of these concerns has been the growing
need for more and more electricity. It is needed for-the lights
of the Las.Vegas Strip as well as for all the TV's,,radios,.
dishwashers, cbmpacters, sterqps, washers, dryers, and air
For that is where the energy from
conditioners of *Los Angeles.
For.the
Southwest it means more-coale
Black Mesa is gOing.
more water, more-air pollution. But is also means more jobs,
more security, \better schools, a hopeful future for many Indians. Up until the late 70'S, the demand for electricity
That demand is now going down.
Was doubling every 10 yearS,.
Even so, the West btill gets the energy and the Southwest the_
pollution.
And for the Indians? The impact of the coal industry on
the Navajo and Hopipis both positive and'negative. A host of'
economic, legal and cultuFal issups need to be examined. The
.,historic confIlct of Indian culture and land use with the
white man's culture, laws and know-hOw continues in the struggle
over Black Mesa.

`i

Os
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ROLES

SENATE FACT FINDING COMMITTEE (7 or-more roles)

.

He/she will
You should,select a person to act as chairperson.
be responsible for calling and dismissingv.witnesses and asking
for questions from the'other senators.
The purpose of this hearing is' to determine if further investigation is necessary in the strip-mining of.Black Mesa. You
will-he-ar testimony representing a variety of points of view.
You will all atk questions of each witness after his/her testimony.

In making your decision, you Will address the following issues:
Is the strip-mining helping or hindering the Navajos and
1.
Hopis?
Are the coal*companies living up to the agreements in the"
2.
contracts?
Will the water depletion (usage) cause serious problems in
3.
the area in future years? Should the government take some
action..to prevent this?-..
Are there sufficient air pollution controls on the power
plants Or should the government take some'action?
Is the water pollution serious enough to make the government
take action?
Was there sufficient'support from the Navajo and Hopi
6.
people to make the contracts in the firtt place?
7.\ Is the presence of coal companies destroying traditional
cultures and ways of life?
8. \ Did, the Bureau of Indian Affairs give adequate advise to
',the Indians before they signed the contracts?. Are the
\government agencies adequately protecting the interests
of the Indians?
.

,

\

Yourlanswers to these issues should help you to determine
whether further investigation is needed.'
-YoU'should take notes on the testimony of each witness, listening
carefully for information that is in conflict with testimony
from another source. Ask quettions to clarify issues.
As a committee, you will.,Adecide eithet
(1) that further investigation is necessary, or
(2) that what is being done at Black Mesa is generally good
for the Indians, the pilwer companies, and the American,
people.

Further investigation could lead to legislation to correct the /
situation if you determine that changes are needed.
M."

0
i
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1

HOPI TRADITIONALISTS .(1-2 roles).
You'believe that you...are the "keepers of the earth." Your
Hopi prophecy warns abdut the deStruction of the Four Corners
Region, where the white4lian_ha drawn the four corners of
-four states. This is the center of the earth, you believe.
Your prophecy says that when the sacred center is destroyed,
that will be the end of the earth.
0

.

The strip-mining is destroying the earth and'is taking your
precious water. You see. evidence that your springs, wells and.
groundwater supplies are 1Jrying up and will not be adequate for
They are the b"asis for your
your farming of' corn and beans.
,Hopi waoftlife.. These crops are the'center of religious
ceremonies celebrated for a.thousand years.
You are Worried that the air pollution is destroying your skies.
Runoff from spoil'banks at the mine (ridges of overburden left
from stripping)'run into the washes that end up in your fields.
If Ihe'runoff 'carries -dangerous sulfur concentrates from the
mine, youefields will be ruined.'
You never agreed to the lease with Peabody. The BIA.forced the
Hopi to hold elections for'a tribal council. They did this in
order to establish a government that would sign contracts with
Only 651 Hopis out of 4,000 took part in
the coal companies.
You
don't
believe in .this form of;government
the elections.
beáausQ it goes against your traditional ways of government and
Nevertheless, the.BIA recognized the vote as valid and
law.
had the tribal council sign the contract with Peabody; it
represented,the will of less than 1/1 of the Hopii people. It
has ygt to be read or explained fully to Hopi traaitionalists.

r\.t

CHAIRMAN OF THE NAVAJO TRIBAL COUNCIL

Your position (and these 'ae the words of the acual chair"St ip-mining;doesn't really ,bother
man) .is the following:
me because, first of all,,anY\reSource that is on the reservation under the ground is-for the Navajo.to utillize." What
bothers you is,that the tribe does not own the power plants.
If the tribe owned the piants, it would help build a permanent econo ic base on the reservation. The tribe would then
rather
14vsell thecpr and receive all the economic benefits
from the sale
the
Navajos
do
receive
han the oheltenth-that
of energy or power. tihat als0 bothers you is that Peabody
only pays the tribe 25 per ton Of coal.. The cost of coal has
The tribe gOt
gone .up 'alot ,since the contract was signed.
the
contract,
adVice
from
the
BIA
before
signing
very ad
inflation.
'The
tribe
is now locked
which made no provision.for
into a very low rate for i-ts coal.

.
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U.S. GEOLOGICAL SURVEY

WATER RESOURCES DIVISION REPRESENTATIVE

Your preliminary calculations of tlie long-term effects of the
Peabocly.Coal Company's depletion of groundwater supplies in
the Black Mesa area are discouraging. You expect the water
table to be lowered about l00 feet at Kayenta (northwest ofthe mesa) over a 30 year period with lesser water level declines
occurring at several other areas close by Black .Mesa.

UNITED STATES PARK SERVICE REPRESENTATIVE.
-You are a Park Ranger at Navajo-NatiOnal Monument jUst across
the highway from Black Mesa some 26"miles. The streams that
used to run seasonally are nO longer running. They viere fed
from underground sources. Aie quality has declined since the
Navajo PowerTlant,and Four.Corne;s.have been operating. In
the Southwest, the "Enchanted Wilderness of the Colorado
Plateau,".there are 6 national parks, 28 natiOnal montments,'
2 national recreation areas, scores of national historic landmarks and state parks',,and 39 Indian reservations that can b'e
adversely affected by air and water pollution from the stripping a'nd burning of coal..

NAVAJO TRADITIONALISTS (1-2 roles)
You believe that
Traditionalists want to preserve the old ways,
Black Mesa is sacred land. The.earth is your Mother and the
.sky is your Father. .It is sacred land with many "ancient ones"
It bothers you to see the earth ripped up by tile
buried here.
strip-Mining, and the air pollution caused by the burning of
the coal.
75 families have had to be' relocated far from their Black Mesa
homes as the strip-mining crosses the:mesa.: you are'intruding.
onother Navajos' ,allotted lands. They build white man's houses
for you instead of your warm hogans.
-.On the thesa they have cut many new roads and have bulldozed
"away many of the junipere and pinon forests. Company coal trucks
rumbling by at all hours destroy the quiteness and priVacy you
used to enjoy.
You have heard that PeabOdy-has dug very deep wells. They are
draining off the underground water that used to feed the springs.
Now you are worried about your drinking water and water for
your sheep. Springs are drying up.
They have fenced off yoUr graZing lands- You have no'access to
them even after they, have reclaimed the land. They tell you to
keep your sheep ,off Until,they tell you otherwise.
They have changed the,way the mesa looks. They have-changed,
your way of life. You. feel your way of life is threatened.
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AIR POLLUTION EXPERT
The Black Mesa Coal is low in sulphurlbut-it 'still burns
very dirty. This would not be a problem if the power plants
If they are as
used, the latest in>air pollution technology.
reluctant as the Four Corners td install adequate scrubbers
and electro-static precipitators' (they .remove sulphur and particles of fly ash from the .gases that escape into the atmosLt. has taken Us eleven years of
'phere) We are in trouble.
hearings and law Suits to force its clean-up. Air pollutionfrom'coal-fired power plants causes health_ problems - respir'atory diseases and injury to plants and animals. The contracts
ith the Indidhs have all stipulated the use of the latest
technology. ,Since the Departments of Interior and Health
and Welfare are charged with protection of the Indians, it is
not understandable as to why the government has not made the
energy companies\stick to the promises of their contracts.
RECLAMATION EXPERT.

It is not.possible to expect the same results from reclamation
as one can in th-e. East. With less that 12 inches of rainfall
The top soil
a year, V.ery different methods have to be used.
first
be
removed
and a
and overburden Astrata above coal) must
overburden
and
top
soil
saved. After the coal is mined, the
Peabody did not do this until
'must be carefully put back.
Unforced to by the National Strip ;Mille Law passed-in'19.77.
"reclaimed"
befOre
fortunately, this law doesn't cover what was
1977.- 2PEABODY COAL COMPANY SPOKESPERSON

In 1964 we signed 66 leases covering 35,000 acres of the mesa
with another 40,000 acres in the area.jointly claimed by the
Hopi and Navajo. Reservations. ThiS land is known to contain
..337 million tonS of coal lying in seams up to 8 feet thick near
the surface. We pay.the Indians 25 per ton of coal. Withroylaties as well we will pay the Navajo tribe $14.5 million
during the course of:the leases. An additional $58.5 million
wil be given to individual leasees. We will reclaim the land.
We have to fence it to keep Navajo sheep off of the fragile new
plants.
BURBAU OF INDIAN AFFAIBS REPRESETATIVE''
You negotiated the, contracts for the Indians firmly Joelieving
that it was in the best interest of the tribes. They have the
coal and.no'technical'expertise .41'he industries have the
tectnology but no coal. A perfect fit.

1
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HOPI PROGRESSIVES (1-2 roles)
i

The "traditionalists" argue that the contract with Peabody was
approved by less than one-third of the voters. That is their
fault if they chose not to participate in the election. We
won a.majority of the votes cast.
Wecannot depend on our farming as the only economic means of
We have a small population, only 5,000. Our resersurvival.
/Vation lies within the much larger Navajo reservation with
130,000 people and still growing. They.are pressing in.\on us,
simply taking our land when they need it. We have had little
help from the federal government in'stopping this. We must
stop it ourselves by growing as a people. We can only grow
if we can feed a growing population. Jobs will bring in the
money to Encourage people tcyhave larger families'. Our farmIt is marginal now because of a scarcity
ingcannot do that.
of water...,

Mining. on Black Mesa has scarred the land. But Peabody has to
live up to the dontract which guarantees a return of the land
"in as good condition as received, excePt for the ordinary
wear, tear, and depletion incident to mining operStion."They have agreed to reseed the "areas where strip mining activities have been.completed and,to bear the full expense of -such a
reseeding prograM." We have to trust them because we need the
jobs desparately.

HYDROLOGIST

You are an expert in the s'udy of water. Teabody has sunk wells
to a deep aquifer some 2,G00 feet. They have lined them with'
You
casing to avoid draining the higher reserves of water.
helieve there has been and will continue to be seepage, cracking
and shifting of strata, making it more than likely that the
Indians' water will be depleted. In an-area where water is
very scarce, this could destroy their ability to exiat. Threat
of acid drainage into'water suppl,.es is very real. lso, seepage into the washes that feed into Indian fields can.bring sulphur, salts, and weathered or disintegrated shale flooding into
the fields, destroying the potential.for farming.

BLAC" MESA PIPELINE COMPANY SPOKESPERSON

,

We buy the coal from.Black Mesa Mine #2, 'grind it up face-powder
fine, mix it with water,and slurry or pump it 273.6 miles to
Then it is
Bullhead City where it.ia separated from the water.
We
use
from
2,000
to
4,500
burned in the Mo'jave Power Plant.
2,000
feet
gallons of water per minute-drawn from wells some
deep.

6
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CHAIRMAN OF THE HOPI TRIBAL COUNCIL.
You should have nothing but praise for:the power companies and
They are providing employment fot your people who
the mines.
have heretofore had to reIy'on farming as a way of life. You
should claim that the Traditionalists are troublemakers with
no support in the tribe itseJ.f.
NAVAJO PROQRESSIVES (1-2 roles)

Progressives are those who mant to abandon the old ways to help''
New ways mean proraise the stanflard ot living of Navajos.
You
support
the 1957 lease
gress through economic development.
with Utah' Mining and Consttuction of coal' lands that provide
coal for the Four Corners plant; the 1960 lease of land for the
Four Cornerstpower Plant; the 1964 lease:to Peabody_Coal Co;
on Black Mesa, the 1966 joint.lease with the Hopis to Peabody
for more Black Mesa acreage. All of this,translates into "new
jobs, large tax benefits,...toyalties:"
Royalty payments average around 25 cents per ton, giving the
tribe ome $58.5 million over the life of the lease: .In addition the Navajo tribe mill receive $5 an-acre-loot of water
with some 110,000 4cre feet or $550,000.
Peabody has guaranteed that 75% of the miner's hired are Navajo,
totaling 375 jobs. They pay prevailing wages which average
better than $15,000 a year.
Until the energy industry moved into the area the Only jobs
Aad been sheep grazing. The land has been overgrazed and
can carry fewer sheep: The popula-0.on of the tribe is growing
rapidly. The standard of living on the reservation is far
.below the national standard. In 1970 the inean annual income
More than a fifth of the population was
was less than $700.
not able-to get jobs. To get jobs' fot many meant leaving the
reservation, :homes, family,-friends. Now, with the mine on
Black Mesa you have work.
UTILITIES REPRESENTATIVE
The Navajos and Hopis
We have to use the coal where it exists.
have a great deal of coal on their land. We buy the coal from
Peabody or from Utah Mining who lease the land from the Indians.
We burn the coal in our power plants to generate electricity.
We are an energy greedy nation and our greatness depends on our
ability to provide electricity. The Indians get rich from their
coal but they are also helping the rest of the nation. The
Four Corners Power Plant located next to Farmington, New Mexico,
generates Over 2 million megawatts of electricity, enough for
some 2,000,000 people. The Navajo Power Plant next to_Page,
Arizona, which gets its coal from Black Mesa Mine #1, denerates
2,300 megawatts and the Mojave Power Plant close to Bullhead
City, some 1,.500 megawatts.
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Title:

THE ROAD TO CITIZENSHIP: A HISTORY.

VOTING RIGHTS

Introduction:t,

This activity has Students-play the roles of a variety.of
Americans who take.their places on the "road to citizenship"
over a'period of almost two-hundred years. Up.to the time of
the 14th Amendment, the Supreme Court considered the-states
the source of citizenship, thus allowing them the right to
determine voter qualifications. It took Amendments 15, 19,
23, 24 and 26 to secure the right to vote for all person's 18
and older. This role play can be used effectively as.a culminating activity near the end of a U.S. history course. It
will serie'.as an excellent review of constitutional amendments
It will also adand the issue of state vs. federal power.
dress probing questions about the rights and responsibilitios
of citizens.
Objectives:

To recognize the right to vote as a basic right of citizeh-'

1.

ship.

To understand which segments in society could and could not
vote during different periods in history.
To understand the issue of state vs. federal power with
respect to vdting rights.
To reinforce .understanding of Aillendments:14, 15, 19, 23,

2.
3.

,

4.
.

24 and 26.

Level:
Time:

/

8th (advanced) and llth
One Or more class periods

Materials:

Attachment 1 - The Road co Citizenship: A Historyof Voting Rights
Attadhment 2 - Roles
One sign for each role on Attachment 2,
Butcher paper.(or blackboard) for drawing ".1.--)ad to citizenship"
Procedure:
1.

Before class, make copy of role descriptionS on Attactiment 2
and cut apart. Make a sign for each role fOr Students to
pin on.. Make copes of Attachment 1 for all: students:
Either on butcher paper taped along one wall qr on blackboard, draw the "road to citizenship" as follows:
.

Limited Rigt-it

to Vote

1792-1829

1

1830-1875'

266

I

1876-1945

I

RigHt to
Vote
1945-4'resen.t

2.
3.

4.

5.
6.

Hand out Attachment 1. Read background information, discussing questions in the first apragraph if desired.
Explain that students will take the roles of people during
various periods in history who could or could not,vote.
Hand out role cards and signs. Explain that each role will
represent-one or.more periods of history.' (If there are
more than 24 students, have,pairs of students Share roles
which have more than one time period.)'. The roles are
marked Period 1,2,3 and/or 4. When .their time PeriOd is
called, students will stand up.and read their role cards
in the numbered sequence indicated on the cards. If their
roles indicate that they have the right to vote,-they
should take a place on the "road to citizenship."
Read background for Period 1, 1792-1829 on Attachment 1.
Then ask "Who is a'citizen? Who has the right to vote?"
,Ask those persons with roles'in that period to stand and
read their roles in numerical order (1-8). They will
either take theieplace in the '"road to citizenship" or,
will sit.down.
Read background for Period 2, 1830-1875. Follow same procedures as in #4 air roles 9-20.:
Read background for Period 3, 1876-1945. Same procedure
Some of the students will have to leave
for rOles 21-30-.
the "road" and go baCk to their seats because of disenfranchisement.
Read background for Period 4, 19457Present. Same procedure
for roles 31-38.
Q,uestions for discussion during debriefingl
a. -Why did property requirements eXist for voting?
b.' Why would the frontier'regions be-the first to drop
the requirement?
What
influence did this have on the other states?
c.
Why were the states allowed to aet voter qualifidations
d.
and not the federal goverriment?
The, 14th Amendment promised,much, dnd ga.Cre little'in'
e.
way of protection .to voters' rights. Whle do you think
the Supreme Court:was still reluctant to deal zr.cith voter
gualification even in national electiOns?
Why were cthe five, amendments neceasary to broaden
f.
suffrage?
Looking
at'the history of.the "road to citizenship,"
g.
how would you describe it?
Why,are
votin4 rights considered to be the most basic
h.
right of citizenship2
-

7.
8.

.
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attachments) 1982

(All

ATTACHMENT 1
THE ROAD TO CITIZENSHIP:
A HISTORY OF VOTING RIGHTS

Background
What does "citizenship" rrlan? What, if any, are the basic
rights of a U.S. citizen?. What, if any, .are his or her duties?
Foqiler Chief Justice Earl Warren defined citizenship as
"man's basic right, _tor it is nothing less than the right to
Remove this priceless possession and there remains
have rights.
a stateless person disgraced and degraded im:the eyes of his
countrymen.",
Certainly the right to vote has become basic to the meaning
It opens the door to "the.right to have rights"
of .citizenship;
becaUse it grints the right to participate in the political
process.
From 1792 to 1868 the Supreme Court insiSted that the'states
It based this view on Article
shoUld determine who should vote.
.I, Section 2, of the Constitution which imPlied that if a person
was-eligible to vote in a state, then he was eligible to vote
on the national.level. Thus, the states were given the power
to determine voter qualifications, not the federal government.
The states have used /pis power not only to determine who
shall vote but who shall not vote. States fiave historically
denied,suffrage to certain segments of the society, 'thus, participation in the political process. In the earliest years,
suffrage was the exclusive tight of free, white, adult males
owning property. These qualifications, however, were .the'first
limitations on voting rights to be dropped.
.When the 14th Amendment was ratified in 1868, the Supreme
Court clearly had the right to determine matterS concerning
voting rights on the national level. The amendment states that
any person born or naturalized in, the United'States was a citizen of the nation aS well as the state in which he livee.
The ConstitutionAnow made the federal government the source of
citiz,enship as All as the state. States Could no l'onger aimit
The
or-deny the rights and privileges-of, national Citizen's.
SupremeeCourt chose, however, to leave voter qualifications in
the hands of the states, .unless there was.a clear violation of
The states proceeded to successfully limlt
the.14th Amendthent.
black suffrage by the use of literacy tests, poll taxes and
The franchise was safely kept in the hands of
white primaries.
white males.
Because the Supreme Court:chose not to confront the states'
limitations on the right to vote, it took the 15th, L9th, 23rd,
24th and 26th Amendmenta to secure the right for all persons
1£3 years of age and older. The Supreme Court, at last, had
to begin to assume its responsibility for federal authority
over voting rights, particularly, after the Voting Rights Act
By 1972 all Americans 18-years of age and
Of.1965 was passed.
older legally had the right to vote.
'
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The road to-citizenship has been a long one, traveled by
millions, many of,whom have been denied their right to par7
ticipate in the political.process through the franchise.
Amendments Extending titizenship and the Right' to Vote
All persons born or naturalized in the
United.Staes, and subject tO'the jurisdiction thereof, are
'citizens of the United States and of the-Statewherein they
reside. No State shall make or enforce any law.which.shall
abridge the privileges or immunities of ci-tizens of the United
States; nor shall any State deprive any person of life, liberty,
or property, .without due process-of law,'nor deny to any person
within its juritdiction the equal protection of the laws.
14th Amendment (1868)

(Section 1)

15th Amendment (1870) - The right of citizens of the United
States to vote shall not be denied or abridged by the'United
States or by ahy State on aCcount of race, 'color, or previous
(Section 1)
condition of servitude.
The-right of citizens of the United
19th Amendment (1920)
States to vote'sha11 not be denied or abridged by the.United
States or by any States on account of sex.
23rd Amendment (1961) --The District constituting the seat of
Government of the United States Shall appoint in such manner
as the Congress may direct:
A number of electors of President and Vice-President equal
to .the whole number of Senators and Representatives in Congress
to which the District would be,entitled,if it were a State....
for the purposes of the election of President and Vide-President.

(Section 1)

The right of citizens of the United
24th AmendMent (1964)
States to vote in any primary or other election. for President
or Vice-President,.for electors for President or Vice-President, or for Senator br Representative in Congress, shall not
be denied or agridged by the United States or any State by
.(Section 1)
reason of. failure to pay any,Poll taX or other tak.
26th Amendment (1971) - The right of citizens of the United
States, who.are eighteen years of age or older, to voteshall
not be denied or agridged,by the United States.or by any State
on account of:age. -(Section 1)
St.

ATTAcHMENT 1

Background Material for the Time Periods
PERIOD 1
1792-1829

PERIOD 2
1830-1875

PERIOD 3
1876-1945

The nation was just begj_nning under the ConstiMany of our colonial experiences would
tution.
follow us into independence. One was the
English property requirement for the privilege
Citizenship was generally thought of
to vote.
as being a result of being born in that country
but it did not carry with it the right to vote.

With frontier stateS granting universal manhood,
suffrage, the older states f011owed.suit.
Andrew Jackson's presidency helped-to speed the
dropping of the property qualification. The 14th
Amendment ratified in 1868 was meant to grant
citizenship to the blac].., as.well as voting
rights. Many blacks voted'dUring this early
Reconstruction periOd.
Despite,tfie 14th and 15th Amendmenls tlie blacks
were denied their voting rights. After Reconstruction the Supreme Court allowed the states
to continue to set vOter qualifications. They
were creative in designing ways to keep the blacks
from the polls. Women were finally granted the
suffrage through the-19th Amendment and by an act
of CongresS,. so were'Indians.
.

PERIOD 4-

This period is sometimes known as the Second.
Harry Truman set the
Reconstruction period.
federal tone by desegregating the armed forces.
A series of laws began to lay the groundwork
.for the 1965 Voting Rights Act and-other civil
rights acts.
-

1945-Present
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ATTACHMENT 2'
ROLES

INDIAN
1.

27.

I am a native of this land. I fought with the
(Period 1)
English against the French but I cannot be a citizen
according to the'white man's law. I cannot vote..

I am now a citizen of the United States and can
(Period 3)
vote.in state and national elections. The Shyder Act was
passed in 1924, giving citizenship to all Indians born in
the United States living on a reservation.
FREE BLACK

2.

11.

I have served in the Revoluti7nary War and
(Period 1)
I own property but because I am black
the War of 1812.
I cannot vote.
In the Supreme Court decision handed .down in
the-bred Scott Case in 1857, blacks are not citizens at
We have no'protection under the law, no rights, even
all.
though we are not slaves.
(Period 2)

LABORER IN-MASSACHUSETTS
3.

10.

The law in this state says that in order to
I own
vote, a man must own at least 50 acres of land.
what
good
I
am
still
conS'idered
a
citizen/
but
nothing.
does that do if I can't vote?

.(Period 1)

Property rights,for voting have been dropped
Now I can vote.
throughout the nation.
(Period 2)

WOMAN
4.

20.

.I have pioneere8 side by side with my husband
but I cannot vote.
:(Period 1)

Women still don't have the right to vote.. In.
1872 Mrs. Virginia Minor tried to register to vote in Missouri. When the registrar,refused to let her; she filed a
law suit which went to the Supreme Court. She said-that
the 14th Amendment guaranteed her citizenship and the right
,to vote and her state could pot interfere with thqse rights.
In 1875 the Court decided
The Supreme Court.did not agree.
grant'or
restrict the right.that it was up to the atates to
(Peripd 2)

to vote.
26.

Women have at last won the right to vote, after
decades of struggle. The 19th Amendment was ratified in
It says, "Tne right ot citis..ns of the United States
1920.
to vote shall not be denied 'dr abridged, by the United
States or'by any state on account of Sex."
(Period 3)

ATTACHMENT 2

VIRGINIA PLANTER
5.

I own 1,000 acres and I am one of the elite
(Period 1)
I, of courSe, have the right to vote. .
in my sta,te.
NORTH CAROLINA FARMER

6.

1 can vote in_elections for the lower house of
(Period 1)
the state legislature, but to vote for representatives in . s
I don't own_that
the upper house I have to have 50 acres.
much so I can't vote.
.

I can vote now because all states dropped
9. ,(Period 2)
property re4uirements after Andrew Jackson became President.
VERMONT LOGGER
7.

(Period 1) ' Ever since we broke from New Hampshire and New

York and later when we became a state in 1792 all white men
have been granted tha right to vote.
KENTUCKY FRONTIERSMAN

8.

Why wouild we want a property-requirement on
(Period 1)
the frontier? Why Ithere's land for the taking. Every
adult white male has4always had the vote.

BLACK MAN FROM SOUTHERN STATE
12

I)pow have the right to vote because of the
14th and 15th Amendments. Read the 14th and 15th Amendments.

21.

(Period 3): I tried to vote;in 1876 as usual but an elec-

(Period 2).

A.suit followed and went tión official refused by vote.
to the Supreme Court on the basis that the 15th Amendment
The Supreme Court ruled that tlae 15th .
had been violated.
does not give the right to vote to anyone; it only protects
me from discrimination"when I try to vote. The Court said
that there was no evidence that my vote was not counted
If that wasn't evidence, I don't know
because I am black.
I have lost the vote.
what is!

2
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BLACK MAN FROM LOUISIANA
13.

I have the right to vote now because of.the
14th and 15th Amendments.

22.

I was with a group of black menWho,tried to
vote, but the whites wouldn't let us. We took over the
courthouse and there-was a shoot-ouf-in which 60 °black
We filed suit on the basis that our.15th
men were killed.
Amendment rights had been viol,ated. Out case, went to the
It
The Court ruled against us.
SUpreme Court.in 1876.
said-that the incident waq-not a clear case of discriminaIt said that it was not clear the people Were killed
tion.
I don't
to keep them from voting because they were black.
But
we
have
lost
think the-Court's reasoning makes sense.
the right to vote in Louisiana.

(Period 2)

(Period 3)

a

14.

BLACK MAN FROM OKLAHOMA

.(Period 2)

I have the-right t(:) vote now because of the

14th and 15th Amendments.
25.

.(Period 3) 'Oklahoma passed a law saying We had to either'
(1) pass a literttcy test to vote, or (2)- have proof that7
our grandfathers votecrin 1866. The whites could prove

the second part so they were exempt from the literacy test.
Of course we blacks couldn't prove the second part so we
had to read some hard, material ftom the Constitution to.
We filed suit.and
'be able to vote. We all failed it.
eventually the Supreme Court struck down the second part
of the law, the "grandathet-clause,".but upheld the
-.-2,fteracy test. 'We lost the right to vote,'
.

!".

.:BLACK MAN FROM NORTH CAROLINA
15.

31.

7

I have the tight to vote because of the 14th
and 15th Amendments.

-(Period 2)

A Notth Carolina law-required that all voters
(Period 4)
be able to read and write a Section of the state constituI couldn't do dt because they chose the
tion in English.
A
suit Was filed and the Supreme Court
hardest section.
ruled in 1959 that they thought a literacy test was a good r
We
idea and t'hat it .didnut violate the 15th Amendme4t.
lost the right'to vote in Notth Carolina because OUT schools
are poor; we dorOt learn to read'very well.

II
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BLACK MA
16.

28.

,

FROM TEXAS

I have the right to vote because of the 14thand 15th Amendments,
(Period 2)

To vote in a DemOcratic.primar in Texas means
that's theelection. No other party ha4, a,chance to win
in the general election. Texds passed a law in, 1927 for7
bidding blac.theright to votd in ,the DeMoardtic primary.
'The Supreme Court struck.it down. Then the legislature
p4ssed another, law in 1935 limiting/bemocratic,party menibership to whites. The Supreme Court upheld it as constitutional so we blacks are now disenfranchised. We goli't'
have.the right to vote,
(Period 3)

BLACK MAN FROM GEORGIA
17:

I have the fight to vote.because,of the
4nd 15th Amendments.

30.

The. s'tate began charging'a,taX to vote called
a,pallApx. Money is scar-ce for blaaks-so it_has:kept .uS

(Period 2)

1,4th:

(Period 3)

from Vong. .It was chalienged in'the Supreme Court'in

,1937 and 4.-he.. iy111 tax was upheld as_Constitutional. ,We

have lost- our right to vote.

BLACK MAN FROM VIRGINIA
18.

33-.

I have the right to vote because of thd 44th
and 15th Amendments.
(Period 2)

The poll taX'has been abolished by the ,24th'
There was 4 test
(Read.amendment)
Amendment/as.of 1964.
held
that
poll
taxes were ii-case in Vargini4 and it was
elections
but
in
state and local
legal not only'on natioal
yotd,
I
da\dn't
lose'my
right
to
elections as well.
(Period 4)

SLACK MAN FROM SOUTH, 'CAROLINA
a9
34.

I have the right to vote because of the 14th
and.15th_Amendments.

"(yeriod 2)

It
'In 1965 the Voting Rights Act was passed.
It
provided
for
.4:ederal
.suspended all literacy tests.
superviSipn of fedefal registration of voters in 6 states
to make stre that nb, racial discriminatlon invoter regisIt is the most effective civil rights
tration was allowed.
legislatioh'ever enacted. Within 4 years, 1,000,000 blacks
had fegistered to vote. This act was upheld a's constitu-',
tional by the.Sukeme Colart-in'South Carolina-v, Ka-t2e-hbach
in 1966

(Period 4)

'

/
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CHINESE ALIEN,LIVING IN UNITED STATES
I aith Chinese and have been living here since
(Period 3)
My children were born here but I cannot be a citi1876,
.Zen,becauseof the Chinese Exclusion Act which denies 'me
the right to:ever become a N.S. citizen., I pay taxes bu-L

23.,
.

I cannot vote.
CHINESE MALE BORN OF 'ALIEN PARENTS
,

{Petiod 3)* My parents are alien and cannot become citiI am,
zens b'ecausetherard Chinese. But I ,as born here.
We
haVe
been,
declared
therefore a,hatiO borh 'citizen.
I have the
citizens by 'Supeme'Ccurt decision in\1898.

24.

'

\

rightitovote.

,

\

-

29.
.

.

IP-LJ'ERTO RICANSAND VIRGIN. ISLANDERS

(Period 3) 'Puerto'Rico was annexed by the United States
after the, Spaili5h-Atherican-Wir and PuertRidans were
granted- citiZen8hip.in 1917_, The Virgin sfands were put-

The nativeswere made citichased from Denmark in 1917.
Zen4 in 1927. Ne can vote in national primaries. for PresiAnt but we cannot vote in the general election.
RESIDENT OF WASHINGTON, D.C.

32.

I hav,e never been able to vote in national
elections. The 23rd Amendment now gives residents of the
nation's capitol the tight to vote in national electiOns /
(Read the
ot tesideht, and vice-president a8 of 19i.,61.
(Periiod 4)

'

,23rd1 Amendment),

18 YEAR OLD35.

.

Because of the 26th Amendment ratified in.1971
I now haVe the 'tight to vote. Before this, 18 year olds
were eligible'for the dr'aft bUt were'nbt allowed to vote.
(i)-ptiod 4)

.

I

,CONVICTED FELON
36.

I have lost my right to vOte even aft r I get
out of prison. I will have to pay taxes and soci 1.
secu rity., But I cannot vote.
(Per iod 4

7
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ILLEGAL ALIEN
37.

I too have to pay taxes and social security
Weriod '4)
I've never filled out an income
out of Ay small wages.
tax form so-I haven't gotten anything back. When I go
back to.Mexico the United States government has made
Of course, I will never have a chance to
money off of me.
vote a.nd probably can:never become a citizen of this
country.
REFUGEES OF ,THE

CUBANS; VIETNAMESE, HAITIANS

I am a representative of the Vietnamese Boateople, the Cubans, and the Haitians, all of whom just
ntered this country within the last 10 years. All of
:s were given "parole asylum.status" which means we can
tay here Until a decision can be made about us. 'We are
/
'clot citizens and therefore have few rights. The Cubans
will be granted "adjustment of statue which means that
they can.become immigrants in the legal spnse and
tithately become naturalized citizens.

38.

/Period 4)

4/

r,

-

/

0
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EVALUATION QUESJONNAIRE
LAWHIprU.S:. HISTOO

The New Mexico Law-Related Education Project is interested in learning
Please Complete this questionnaire.
about yOur reactions to these materials.
and return it to the address below.
1.

.

Whibch of 'the activities did you find most uteful? PLEASE EXPLAIN.

Which of the activities did you find 1,2ast useful?

PLEASE EXPLAIN.

PLEASE EXPLAIN:

3.

Which activities did you decide not to use?

4.

What suggestions do you have for improving this resource manual?

New Mexico Law-Related-Educaton'Project
State Bar of New Mexico
P.O. Box 25833
AlbliquerqUe, NM 87125
.(505-) 842-6136

2

