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In 1918, ajudge allowed the exclusion of a cerebral palsied child from the public schools because
of the child's “depressing and nauseating effect on the teachers andschool childrenand. .. (becausa)
he required an undue portion of the teacher's time" (Beattie v. board of Education of City of-Antigo,
1919). In 1927, in the case of Buck v. Bell, the Supreme Colrt of the United States supported a " .
sterilization policy for retarded citizens stating, "It is better for ali the world . .. (if) society can prevent

-those who are fmanifestly unfit frotn continuing their kind™ (p. 207). Fifty years later. however.

legisiation.(e.g., P.L. 93-113, 1973; P.L. 94-142, 1975) and litigation (e.g.. Pennsylvanka Association for
Retarded Children v. Commonwsalth of- Pennsylvania, 1971;.Mills v. Board of Education, 1972)
expressing diametrically opposing opinions have become comronplace. How this legal development
actually transpired and the current legal Implications for teachers, administrators and university

‘personnel constitutes the focus of this review.”

- Public programs in the United Statés for the mentally and physically handicappgd are not really
new: attempts at rehabilitation can be traced to the middle 19th century. For example, the work of such
pioneers as Samuel G. Howe and Louis Braille (with the blind) and Thomas H. Gallaudet (wlith the,
deaf) is well known to students of special education.”"However, most early programs weng housed,
primarlly in state-operated residential institutions patterned after the asylums of Europe. These!
ir.stitutions were far removed from populous areas, and handicapped individuals were often shunted
off to them with no hqpe of ever returning to their tamilies. The prevailing public opinion toward the
handicapped was one of discrimination and hopelessness. it was believed the handicapped children '
could never be taught; therefore, to spare gveryone from the problems related to them, they were sent
far from home dnd removed from the public view. ' _ ~ .

‘Little’ by little though, this attitude of repression began to arode, and the development of teache}‘r
training programs, special classes and‘day schools were seen In the early 20th century. At best, these
early ,programs demonstrated a low level of-tSlerance for the handicapped. Certainiy, not dﬁ
handlcapped children had an education provided for them. Since special education requires such an
individualized effort, school systenis in the early 20th century were simply “not prepared physically,
philosophically, or financially to operate far reaching programs for exceptional children" (Reynolds &
Birch, 1977, p. 17). Alth6ugh some ofthe first federal involvement in special education began in 1931
with the establishment of the Section on Exceptional Children and Youth in the United States Office of
Education, it was not untii the period immediately following Worid War 1 that any significantadvances
were noted. . ’

The economic ¢iimate’in the United States during this post-war period was exceptional. Despite
economic recessions in 1953-54 and 1957-58, the country had never done better. The averagq income. -
per family rose, and the stock market did well. Dewhurst (1955) predicted that the trend in America
would be to continue to have more goods per pérson than ever before. This rosy economic pictire was
a far cry frem the depression of the 1930's and the scarcity of the war years, and it set the stage foran

unprecedented growth in special education programs.. Treatment for the handicapped hecame -
economically possible. - T T )

Another factor which-contributed sig |fi€a~”y’t;the growth of special ed ucatl&n.progréms inthis
‘ “repair its war wounded and also those children who had
mental and physical disorders” (Melchet 1976, p. 128). As became readily evident, provisions forthe

« weseriously impaired World War I and :Rorean War-veterans had to be made. Facilities in veterans

hospitals were expanded.*and new funds.were aliocated for research into handicapping conditions.
The knowledge gained front researchi’as well as the financlal commitment exhibited by the public,
VR o J . | \ .
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. ~Spyled over into the educational realm, and growth was observed ‘In the 1950’s, the tederal

government began to take its first, tentative steps into the provision of educational opportunities or
the handlcapped In 1954, P.L 83-531 authorized cooperative research 1n education and provided
grants for this research to colleges and universities: in *JSS Public Laws 85-905 and, 85-926 were

. passed. The former provided funds to develop captioned films for the deaf, while the latter’ prowded

. grants to states and colleges to train professionais who would, in turn, train teachers of the mentally

. retarded. Special educatuon was moving from the dungeon and into the imelght, and it became

. politically popular to champnon the rights of the handncapped This public attitude along with

" continued economic prosperity in the 1960’s resulted in a remarkable influx of tederal dollars for

‘ spacial educatian. \ .
N The most influentlal politician of the times was, of course, the then President of the Umted States,
ijohn F. Kennedy. His commitment to education fer the handicapped is epitomized in.a formal
statement of his given on October 11, 1961 in which he stated, “The manner in which our nation cares
for its citizens and conserves its manpower resources is more tRan an index to its concern for the less
fortunate. It is a key to its future. Both wisdom and huenanity dictate a deepinterest in the physically
handicapped. the mentally ill, and the mentally retarded. Yet, although we have made considerable

P progress in the treatment of physical handicaps, although we have attacked on a broad front the

problems of mental illness, although we have made great stridgs in the battle against disease,we as a
natlon have too long postponed an intensive search for solutions to the problems of the mentally
retarded. That failure should be corrected.” To correct that failure, and to correct other failures
involving other handicapping condmons— Congress resgonded with a myriad of legislation during the
1960's. 1961 saw the passage of PL 87-276 in which funds were appropriatedto assist in fhptrammg of
the teachers of the deaf. Public Law 88-164, passed in 1983, provided grantsfor training, research and
demonstratlion projects in the aregs of mental retardation and méntal illness. 1965 saw four .
enactments related directly to special education: (a) PL 89-36, (b) PL83-105, (c)"PL 89-258,and (d) PL
88-313. These acts provided for a national technical institute for the deaf, government built facilities for
research and demonstration projects, more captioned films, and aid to the states ta provide education
for childrenin state operated institutions: 1965 also saw the passgge of The Elementary and Secondary
Educatlon Act (ESEA) (PL 89-10; 1965). Although this act was not directly designed for the
handicapped, a number of titles (e.g., Title I, Title IX) prdvided spemal sources of funding pnmanlyfor

- . programs for childrer:. of low-income families.

1966 was also a banner year for special education Iegislat:on Publ:c Law 89-511 provided funds
forsthe improvement of libraries in residential facilities and for mater:ais ‘and fac:hty improvements for
the handicapped ia public libraries. Public Law 89-522 extended the services of the Library of

-Congress to include materials for physically handlcapped individual$ and .Public Law 89-6394

< established a model high school4or the deat at Galludet College. Public Law 88-752 expanded the
‘Higher Education Act by requiring the elimination of architectural barriers when federal funds were
used to construct new buildings at colleges and universities. This act also forgave National Defense
Education loans at the rate of 15% per year for each year the remp:ent taught handicapped children.
Mosgimportantly, in 1966, was the addition of Title VI to the Elementary and Secoridary Education Act
{PL 89-750, 1966). This piece-of legislation provided funds to states for programéforthe handicappgd.,
. established a Natlonal Advisory Committee on Handucapped Children and founded tHe Bureau for the
. Education of the Handicapped (BEH) within the Department of Health, Educatnon and Welfare.
The Mental Remrdatnon Amendments of 1967 (PL 90-170) extended :the program af matching
grants for the construction of university affiliated and community mental retardatioh facitities. The,
ESEA Amendments of 1867 (PL 90-247) greatly expanded services to- the handucapped by .(a)
establlshmg regional resource centers, (b) establishing regional deaf/blind centers, (c) expandingthe *
o - research authorlty of BEH, (d) amending Title i to provide support for handicapped children in stat.
" operated schools, (e) amending Title Ili to earmark 15% federal funds for programs for the
handicapped, and (f) amending Title VI to Include grants°to federal schools, intluding the Bureau of

1 Indian Affairs. In 1968, a bill requiring the elimindtion of architectural barriers in all building ,
constructed with federai funds (PL 80-480) was passed, as was a bill which provided for research in
pre-school education (PL 90-538). Public Law 80-538 also marked thefirst time Congressdealt with all
handicapping conditions in a single bill. Also passed‘this year was an act which required that 10% of
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the funds received by states for vocational education bb used on behalf of the handicapped (PL 96- '
576) ’ .

In"1369, Public Law 91-61 established anational center on educational media and materials for the
handicapped Also in 1969, the ESEA Amendments (PL 92-230) consolidated all existing laws for the
handicapped into the Education of the Handicapped Act and extended and enlarged a number of
programs The Developmental Disabilities Act of- 1970 (PL91-517) and its compa'mOn législation, The
Developmentally Disabled Assistance and Bill of Rights Act (PL 94-103, 1975) have provided states
with federal funds to enable them to provide services for developmentally disabted children and aduits.
These services are to be directed toward the alleviation of the developmental disabihity and to'the
social, personal, physical or economical development of the individual.

Public Law 93-380, passed in 1973, was & forerunner of Public Law 94-142, and provided a
‘mandate for the education of the handicagped. The two tost famous pieces of legislation affectmg the
handicapped are Public Law 93-112, the Vocational Rehabilitatign Act of 1973, and Public Law 94-142,
The Education f6r All Handicapped Children Act of 1975: In Section 504 of the formet act,
discnmination against the haridicapped is prohibited in any program that receives tederal funds. The
latter was designed "..... to assu-c that all handicapped children have available to them, within the time
periods specified, a free, appropriate public education which emphasized special educat®n and
related services designed to mest their unique needs"” (PL 94-142).

In addition to the legislation which’'has been passed, legal mandates have also arisen from the

'ruhngs ot the judicial system. In the past, the federal courts had been reluctant to intertere with the -

educational system. This reluctante was expressed by the Supreme Court in the case of-Epperson v.
Arkansas (1968) in which the justices stated, “Judicial interposition in‘the operation of the public
school system of the Nation raises problems requiring care and restraint ... Courts do Aot and cannot
intervene in resolution of conflicts which arise in the daily operation of schoo! systems which do not
directly and sharply implicate basic constitutional values.” Howevér, Nordine (1977) contends thatthe
courts have been forced to intervene by the reluctance of school administrators to enforce the basic
legal rights of all students. She also discusses four separate areas in which she fesis the courts have
held a major interest: (a) desegregation, (b) academic freedom, (c) religious establishment and
exercise, and (d) civil rights. Of these four, the concept of ¢lvi rights has had the major influence in
litigation affecting the handicapped. , , .

. There are_actually five amendments to the Constitution that have been cited in support of the civil

rights for the handicapped. The First Amendment gives one the right of freedom of spesch, assembly.

religion, press and petition; the Fourth Amendment protects against unreasonable search and seizure;
and the Eighth Amendnfent protecis against civil and unusual punishment. Although these

-amendments have been ytilized in cases involving the handicapped, the most-oft eited amendments

are the Fifth and the Fourteenth. The Fifth Amendment is famous for its clause on self-incrimination,
but italso contains a powerfui clause stating that no person shall be deprived of life, liberty, or property

" without due process of 1dw. The Fou.enth Amendment also containia due prdcess’clause, an equal
protection clause, and an extension of the governmental restrictions of the Bill of Rights to the state .

governments. Prior to the passage of the Foi:rtegnth Amendmént, the guarantees of the Bill of Rights
'did not apply to state government. These amendments in particular have forced institutions to deal
tairly with the handicapped. This fairness with which the handicapped must be dealt will be explored in
the four major sections of this paper. The assessment, placement, treatment and employment rights of

the handicapped as they now exist wjllbe discussed as to thejrimplications for teacher, administrators
and unwversity personnel. - : - : :

. i
- b "

Assessment . . A

~

The first stem in the provision of services for the handicapped is to’identify the population. On'the -

surface, this'task may appear to be quite simply, however, in reality, the accurate identification of

handicapped children has proven to be a néemesis for school systams. The problems of identification -
A C
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(e.g . cost, time, Personnel) have comnbuted to mconsnstent test administration by assessment
personnel, and-have led to assessments and placemeqts.whuch are administratively convenient, bt
not necessarily appropriate when viewed in termsof thé needs of thecHild (Weatherly & Lipsky. 1977).

. ot For example. a school district may have a suspected Ieammg disabled (LD) chiid reterred for testlng

. Eligibility IR T St C

Haowever, because LD classrooms are filledte capadly the district personnel may siant the testing ih *
order to.declare the child ellgible for placement in a less crowded, educable mentally retarded .

classroomy, Clearly, abuses such as this are blatantly illegal, and have led to ‘an enactment of clearly .
written statutes and the rendermg of consistent ;uducual Interpretation. . ’

. : . . 1 . .
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Public Law 84-142 has provnded a set of defmltlons identityirtg exactly what children are 6|Iglb|0
for special education services. ‘Local schooi districts and states may exparid these cnterle but -
minimally, they must include: J

i
.

“(a) As 'used In this part, the terrt “handicapped children” means those children
3 evaluated in accordarice with sections 121z.530-534 as being mentally retarded, hard »
of hearing, deaf, speech |mpa|red..wsually handicapped, seriously emotionally
disturbed, orthopedically impaired, other health impaired, deaf- blind, multihandi-

capped, or as having special’learning disabilities, who because ofthose impairments
need special education and related services. - ——

¢

.
* ~

(b) The terms used in this deﬂnltlon are defired as follows: _ ‘
€)) "Deafyneans a hearing mpairment WhICh is s0 severe that the child is impaired in .
processing linguistic mformation through’ hearing, “with or wqhout ampilification,
which adversely affects ed ucatuon\

(2) "Deaf-hlind” means,concom;tan{ heanng and vnsualumpalrments thecombmatnon
of which ‘causes such severe communication and other develepmental and educa-
tional problems, that they cannot be accommodated in special education programs_
solely for deaf or blind children. *

* (3) "Hard of hearing” means a hearmg lmpalrment whether permanent orfluctuetmg,
which adversely affects a child's S educatichal performance but which is not Included

"undér the definition of “deat” in this section. | -

(4) "Mentally retarded” means significantly subaverage gener‘k’l intellectual function-- ) 2
ing existing concurrently with deficits in adaptive, pehavuor}and manifested duringthe - .
'- _ developmental perlod which adversely atfects a child’s"éducational performance, ) "
(5) ' Multlhandlcapped means concomutantumpalrments (such as mentally retarded- ‘
. blind, mentally retarded-osthopedically impaired, etc.), the combination of which
causes such severe educational problems that they cannot be accommodated in
-~ -“special education programs solely for one of the In}palrments The term does not . -
) include deaf-blind ghiidren, - . C )
(6) "Orthopedscally unpatred" means-a severe .orthopedlc impairment which ad-
versely affects a chjld’s éducatlonal performance. The term includes jmpairments
caused by congenital anpmaly (e.g., clubfoot, absence of some member, etc.),
xmpaxrments caused by, dxss‘ease (e.g., cerebral _paisy;- amputatnons and fractures or .
. burns whsch cause contractures). _ . .
’ (7) "Other health impaited” means limited strength, "vitality of alertness, due to -
chromc or acute heaith problems such as heart condition, tuberculosis, rheumatic
fever, nephrms asthma,  sickle cell anemia; hemoﬁhlha epilepsy,“lead poisoning, .
: — " leukemia, or diabetes, which adversely affects a child's educational performance ‘
- {8) "Seriously emotionally dusturbed" is defined as” follows: A " “
‘o (i) The term mieans a condition ’e:ghnbmﬁﬁ one or moreof the following chesjtenstlcs &~ )

over a period of time andrto a marked ( ree which adversely affects cational |
. . performance. .

~

.-
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(a) An mablllty to learn whlch cannot be explajned by intellectual, sensory, or health :
f&cton /
(b) Anihability to buuld or maintain satistactory interpersonal relationships wnth pears
and teachers; .
(c) Inappropriate types of behavior or feelings under normal curcumstances .
(d) A general pérvasive mood of unhappiness or depression; or —
{(e) A tendency to develop physical symptoms or fears associated with personal or ’
school problems. s '
(ily The term includés children who are schlzophremc or autistic. Tmes not
) inclusle_cnudcewhc»areseefauy—mafadjusted—unIéMned that they are *
serlously emotionally disturbed.- ) s
{9) “Speclflc learning disability” means a disorder in one or more of the basic
psychological Rrocesses involved in understanding or in using lapguage, spoken or
written, which may manifest itself in an imperfect ability to listen, thmk speak, read,
write, spell, or to do mathematicai calculations. The term includes such eonditions as
perceptual handicaps, brain injury, minimal brain dysfunction, dyslexia, and develop-
mental aphasla. The.termdoes notinclude childrén who have learning problems which
are primarily the resuit of visual, heq[mg, or motor hrandicaps, of mental cultural, or
aconomic disadvantage. \
(10) "Speech impaired” means a communication disordes, such as stuttering, im-
- paired articulation,.a Ianguage nmpanrment or a voice impairment, which adversely
affects a child's educatlona‘l performance. °0 .
{11) “Visually handicapped” means a visual impaitment which, even wnth correction,
adversely aftects a child’s educational performance. The term includes both partally
.seeing and blind chlldren" (PL 94142, 1975, 121a. 1-10) , ¢
.t
<« With these criteria as guuqelmes school districts should be able to identify all handicapped children.
.Indeed, recent judttial decisions have mandated that it is the school district's legal and financial
responsibillty to actnvely"’search out and identity &l handicapped children ages 3to 21. This has not
alweys been the state of affairs, as is discussed in the next section.

.
4 ¢
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Responsibility for Assessment

° '

Public Law 94-142 clearly states that school districts have an affurmatwe dutytoiocate and assess
all children who mest the eligibility criteria. However, because of the expense and effort’involved,
some districts have attempted to shift the burden of this injtial identification to the parents. For
example, in the case of Plerce v. Board of Education (1976), the district did not provide an evaluation.
Howaever, the lllinois Appellate court found that school districts must identify and refer for services all

eliglble chjldren. To neglect this duty could possnblymake school board members liable for any -

permangnt harm resultmg from this neglect, and to requiré the parents to pay for this identification is

© lllegal. ° .

The case of Frederick L. v. Thomas (1976) invoived learning disabled children who had been
placed in a regular clas&rather than a special class designed to meet their ed ucational needs. Although
this case dealt prlmarily with placement, the court rejected the argument that’ assessment was the
parents’' responsibility since it would require the parents to “(a) recognize (that their) child is not

functioning academically, (b) fecognize that the cause of the child's underachievement may be.

something that requares special education instruction, (c) know that due process hearmgs are
available, (d) believe that through a due process hearing (their) child—thougH not a severe behavior
problem may receive special help, (e) properly carry out the procedures for initiating the hearing,
which includes obtaining an expe(t psychiatric opinion.” The court felt that this tremendous burden
stioutd not fall to the parenjs, but rather to the agency which provides the service, m this case, the
school district. !

*. <Finally, in the case of Mattie T v. Hol!aday(1977 ), thecourt found thatthe state of Mlssnssupplwas
n’ot extendlng a vigorous enough gftort to Identnfy all of |ts handicapped children. In citing the Senate

- . “
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' Committee on Labor Aq Public Weltare, the court stated that the “tailure to identity handicapped
children represents zfmajor barrier to tulfillment of state Programs.” Simliarly, “(t)he comnities 15 = - * ‘
. convinced that a.mo[ intense effort myst pe expended in the identification of handicapped children.” 3 S
The burden of thig Adentitication Process was laid Squarely on the shoulders of the local and state

educational bodleg. This was not always true as in the ¢ase of Flemingv. Adams (1967). Inthis case,an - |
application for e ibility for special education was signeg by a chiropractor rather than a licensed b
physician. This tpchn'lcality re:atqd In a denial of services for the child. In this case, the court found

that there was. no violation of civil rights since an education is n

—e- - --Constitution. Since Colorado had a law requiring applicants for special education have their
. application sg ned by-a licehsed Physician, the failure 10 do so could resuit in the rejection of the

applicatianleow, Rowever, if the school district wanted such an examination, it would b its duty to '
provide the/éxamination at no cost to the parents, - . ’ '

-

‘ A Fair A’a'sessment

L

in 'addition to actually Providing the assessment, the schoo districts must also insure that the
-assessment accurately and fairly diagnoses the individual child's abilities and deficits. Hence, all
asgessments must be i'n_dividually developed. For many years, school distrlcts relied solely on 1Q ‘

testing to determine eligibility for placement in 'special'class s. Although IQ tests have ddetinite place

in assessment proceedings, they do have limitations, r\ipisworth (1969) has stated that “ ..
conventional Intelligence tests: (a) can provide falr predictions of schooi Success, assuming we do ;
nothing'exceptloqal to help-or hinder Gertain students and fhuus destroy the prediction. Prediction per R ° |

- . seigof little use since we do not use intelligence tests to make selection decisions; (b) cannot explain

/ = performance on the test or intelligent behavio[sampled by the testxic) cannot reveal the capacity or

potential of a student; (d) cannot assist educators in matching students with educational treatments’.

Conventional I1Q tests aiso inherently have featugs that would result in discrimination towards . |
certain classes of people. A major discriminatory component is the language in which the test is given. |
_Itis notdifficutt toimagine what résuitswould be obtained if a child who spoke only aforejgn language |
- " was tested In English. Thege circumstances existed, however, in the case ot Diana v. State Board of ‘

Education (1970°). In this case, the court ruled that the label of mental retardation, which'had been
assigned to the child on the'basis of an IQ test, was the result ofthe discriminatory (language) features
of the test, and a re-assessment was ordered, .
e T leegts can also have inherentl racial bias, which could resuitin an inordinate numbgr of minority "
students being classitied as handicapped. in the case of Mattie T.v. Ho{laday (1977°), the court stated

. “Preplacement evaluation. .
Before any action is taken with‘respecxto theinitial placement of a handicapped child
in a special educatiéon Program, a full and individual evaluation of the child's
educational needs must be conducted in accordance with the requirements of section

’

. 121a.532 (45 CFR 121a.531). A ° . .

** Evaluation procedures. . a ' .
State and Io‘g:al educational agencies shall"insure, at a’minimum, that:

<0 (8) tests and other evaluation materials:

(1) Are provided and qdminlster_ed inrthe Ichild'?ative language or other mode of
communication, unless It js <clgarly not feasiblé td do so; '

o o ) . 6
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(2) Have been validated for tHe specific purp\c;se for which they are,used: and

(3) Are administereq by~trained personnel in conformance with the instructions
Provided by their producer; . i

(b) Tests.and other evaluation materials include those tailored to assess specitic areas .

-

SN * of educational rieed and not merely those which are designated @ovide a single
' general intelligence quotient: " i
{c) Tests are selected and administered so as best to ensure that when a test is
admin.istered to a chilg with impaired sensory, manual, or speaking skills, the test
. resuits accurately reflect the child's aptitude or achievement level or whatever other
actors the test purports .to measure, Tather than reflecting the child's impaired
sensory, manual, Qr speaking skills (except where those are the factors which-the test
purports to measure): N ’
(d) No single Procedure is used as the sole criterion for determination of an
appropriate educational program for a child: :
(e) The evaluation ismade by a multidisciplinary'team or group of persons, including  *
at least one teacher or other specialist with knowledge in the area of suspected
disability: and , R o .
(f) The child is assessed ingl\l_areas related t6 the suspected disability, including,
< where appropriate, health, vision, Hearing, social and emotional status, general
intelligence, academic performance, communicative status, and motor abilities (45
. CFR 121a.532). ) ]
, Comment: Children who have a speechimpairment as theizgrimary handicap may not
need a complete -bgt‘tery of dssessments (e.g., psychological, physigal, or adaptive
\  behavior). However, a qualitied speech-language pathologist would ﬁevaluate each
speech impaired child using. procedures that are appropriate for the diagnosis and -
appraisal of speech and language disorders, and (2) where necessary, make referrals -
for additional assessments needed ngake an appropriate placement decision. -

, Placement procegues. : . S
(a) In interpreting eValuation datd and in making placement decisions, each public - |
- agency shall: ’ s

a

(1) Draw upon’ information from a variety of sources, including aptitude and
achieverhent tests. teacher recemmendations, physical condition, social or cultural
background, and adaptive behavior: : .

(2), Insure that the placement'declsion is madé by a group of persons, including
persons knowlédgeable ‘about the child, the meaning of the evaluation data, and the
Rlacement options” (45 CFR 121a.533). )

. -From the above reguiations, one can clearly see that at| aséessmentsmustbvm‘mtfdfséiplinary in
nature and geated to each individual ehild. To do otherwise would be in violation of thelaw. Even g
Jh”dren who exhibit exceptional characteristics as vague as “nsurophysiological maturationaéfa/gi" ¢

(Matter of Kaye; 1975)* must have an appropriaté assessment givén to them to determing their

educational needs. . . ) . , -

\ 4 x /,
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independent Evaluations - - ) ' *

Public Law 94-142 aiso explicitly states that parents have the right to obtain an independent

evaluation if they are not satistied with the school's evaluation. In placement decisions, then, the ~
* school district must consider the results of ‘this independent evalyatiop in-addition to their own )
evaluatiop. - . . . —

Parents are to notity the schod" district when they intend to have an independent evaluation
performed because of their dissatisfaction with the school's evajuation. "The school then might make
any of four responses: (a)'it might decide that what it is doing is appropriate and Gall for an impartidl
hearing to sustain that judgment; (b) it might order an outside evaluation of its own; (c) it mighfinform
the parents where they could get such an evaluation at no cost; or (d) it might tell the parents the
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criteria under which the independent evaluation must be obtained, including the location of the
evaluation and the qualifications of the examiner, so that the parents’ evaluation will be reimbursablg.”
(Martin, 1979, p. 42-43). As is clear from the above statement, there are many situations in which an_ M
"‘Independent-evaluation may be obtained at no cost to the parents. -
o B .
. \ <. : .
Implications ' - ) : ; ‘ e

+ ®

The implicatﬁms for administrators concerning the assessment of handicapped cfiildren can be
conclsely summarized in the statement: Be certain that: (a) assessments are provided on all suspect
children, (b} all assessments are geared precisely for each individual child. To fail to proyide an

- assessment where one is needed or to provide an lnapprd'pnate assessment would result in &
disservice to the child and could result in damaging lawsuits. * -

Special educatlon teachers must learn to make use of the extensive evaluations that wilt result
“from these legal mandates. The assessment is only the flrst step of a child’s educational career, yet it
provides valuable information that must be utilized in developing a child’s educational program.
Secondly, teachers must become adept with informal educational assessméants of a child's abilities.
These Informal assessments will play a major part in the total educational aysessment program.

Finally; university personnel mustbe certain that the teachers and administhators they prepare gre
weil versed In thelegal mandates concerning assessmentand the use and administrefion of formal and
informal assessment toojs. Also, research should be initiated exploring various c§lture-freetests. The
development of a thorough, well-standardized, totally culture-free achievement t twould be a major

breakthrough and would provude invaluable assistance in the accurate assessmant of handncapped
children.

¥

.

Placement . . ' ’ /

s °

" The declsion about the specific educational placement of an exceptlonal childisto occurduring a
placement hearlng at which the parents are present (PL 94-142). Although placement decisions do not
always go smoothly, they should proceed in-a prescribed manner. However, the systematic
Identification of exceptional children through proper assessment and the provision of educational

" .., services In the least restrictive envifonment have not always occurred and do not always accur
smoothly. The purposes of this section are: (a) to review past and present litigation concerning the
appropriate educational placement of exceptional children, b)Y to review the litigation specific to the
concept of provision of educational services in the Ipast restrictive environment, and (c) to discuss the
provision of educational services in the community setting in light of recent judicial decisions. i

— ' . Lot
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Placement

Many court cases have been heard concerning an exceptional child S rlght to be placed within th o
schools and the gppropriateness of this placement within specmc settings. In Cuyahoga County
Association for Retarded Children and Aquitsy, Essex (1976), the court ruled that the state of Ohio had
an obligation to use all available resources to provide educational services to all children who- might
profit frol instruction. The court further ruled that each child's instruction was to be provided
according to his/her mental capacrty The court stated that, although the right to receive an education
is not guaranteed by the constitution, that it was guaranteed as a property right. Often, however.
.individual chnld;en with particular handicaps or behavioral problems associated with thenr excep-
tionality have been excluded from educational placement. For example the Matter of Warren A.
41976%) is a case which involved an emotionally disturbed child who had been refused placement
within a school district's special educatlon facilitieS. The court ruled that an immediate hearing be
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convened to determine the appropriate placement for the child. In Hairston v. Drosick {19786;, the count
heard a case whare the school district refused to place a child with a normal IQ in a classwitts her peers

"because she was physically handicapped (spinal bifida) and ihcontinent. The court ruled that the
school district's argurgents were without merit and ordered the placement of the child in a regular
class,

. In other court cases. the results have bgenmuch the same. In the ¢ case otinre Leopold Z (1874°),
the court was concerned with an educable mentally retarded child who wus a ward of the New York |
State Department of Mental Hygiene The child had been identified as a juvenile delinquent and.the
Department of Mental Hygiene stated that it was nowqutpped to deal with the child’'s behavior
problems, and had placed the child in an institutional setting. The court held that the child's
. incarceration must be ended and that he must be placed in a highly structured, residential faciiity in
///e atter of Suzanne E. (1976%), achild who was identified as multihandicapped spastic-quadriplegic
with psycho-motpr retardation and had had educational placement den,ed based on her handicap, the
\court ruled that such denial was illegal and ordered her appropnate placement In New York,
emotlonally disturbed ‘children v/ere approved by the court as "handicapped" and their @ppropnate
educational placement was ordered (Matter @f Patrick P., (1976°). This case was of special importance
as New York had a very narrow definition bf “handicapped"” and this decision extended that definition
(for a further discussion, see The Cost of Education elsewhere in this paper). In Davis v. Wynne
(19777}, ah educable mentally retarded child was suspended afid then expelied from schooi due to his
disruptive t}ehawor The court ruled his expulsion was.a denial of proper placement. Currently, in
Stephen L.v.Ingiana State Board of Special Education Appeals (1978°), a chitd has filed suit claiming
that an untralned psychologist |mproperly assessed him, and that his diagnosis and placement based
on that inaccurate assessment (i.e., in a classroom for the mentally retarded) is In violation of PL 94-
142 Section 504, and the equal protgction and due pro$1ess clauses of the Fourteenth Amendment. As
can be seen from the above cases, aithough the courts continue to receive such cases, they have
consistently-upheld the right of the individual to a proper educationdl placement.

The sducational placement of exceptional children in residential facilities has been seen as both
appropriate anﬁ nappropriate by the courts. In the case of In re Dennis M. (1975%), the court held that
the placement of\@ntally retarded student in a “temporary” facility (institution) for four and one- Jalf
years was inappropriate. The court ordered that the student lmmeciately be placed in an appropriate
facllity (e g., one that met both his mental and social needs). Inthreeother cases (/n re Batler, 1975°, In
re Jetty, 1974°, Matter of Lofft, (1976°), the courts held that local school districts who did not have
adequate educational placements for exceptional children were responsible to locate (and pay for) or
to develop such placements. In the case of Matter of Loift, (1976°), thg court held-that to deprive a
student of an education due to the lack of an appropriate local program was illegal. In fatt,

" reimbursement was granted toaparent(inre Downey, 1973*) for the placement of his child in a Florida
s school'‘when no appropriate placement was available in New York.

. A common complaint surrounding. placement is the alleged denial of appropriate treatment by
providing the student with inappropriate placement. In a class action suit’(Fialkowski v. Shapp, 1975),
multipty-handicapped children chargeg they were denied appropriate educational placement as the

. available programs did not suit’their educational needs. The court agreed with.their position and
ordered their appropriate placement. in two current class action suits (Jawarski v. Pawtucket School
Committee, 1978°; P-1 y. Shedd, 1978"), the students argued they were either not appropnatel
identjtied, and therefore never placed, or that they were inappropriately identified, and theref&re‘\
placed incorrectly, or are still awaiting placement. In all cases, inappropriate placement or no
placement leaves the individual in a placement more restrictive than necessary. However, the most
forceful decision of the courts dealing with approptiate placementcomes from Haldemanv. Pennhurst
(1977) in which the court found that_institutional placement for mentally retarded persons was
inherently unconstitutional. Ex‘trapotattng from the available information, it would appear, based on
the Haldeman v. Pennhurst decision (the case is currently being appealed), that institutional
placement for any exceptional child may be seen as illegal. Institutional placement, however, should
not be misread to include residential placement as being within the ‘scope of the court’s ruling. -
Residential placement, when it can be found innear normal environments {j.e., in community settmgs)
is not forbidden by the Pennhurst ruling.
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Least Restrictive Environment ‘

[3
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The least resjrictive environment (LRE)'has been defined as occurring when “to the maxlmgt%
extent appropriate, handicapped children, including children in public and private institutidns or other
care facilities, are educated with children who are not handicapped, and that special clagses, separate
schooling or the removal of handicapped children from the regular education environment occurs

. only when thee nature or severity of the handicap is such that education in regular classes with the use
of supplemientary ald and services cannot be achiaved satistactonly . . (PL 94-142, Section
612(5)(B)). In essencs, Section 504 o;t?e Vocational Rehabillitation Act (1973) includes identical
requirements, and many state regulatioris carry similar requirements (e.g., Chapter 122. Article 13-
8.02, The School Code of filinois, 1879).4 ) . .

- ) This concept of least restrictive environment s often thoughtto be synonymous with mainstream-
ing. These two concepts grew from the same theoretical position (e.g., handz%{;pped persons should
be educated to the maximum extent possible with nori-handicapped persons), however, perhaps due
to present popularity of the concept, mainstreaming ha$ been assumed to include placement of

. severely n‘andicapped individuais with normal peets, regardigss of academi¢ skifls or intellectuat
ability, and other essentially inaccurate concepts. Therefore, this paper will side-step mainstreaming
as a theory or a practice and restrict itself to the concept of least restrictive environment. Turnbuill

. (1978) ha succinctly summarized the salient points of LRE. They are: (a) appropriate placement
usLi.aIIy shpuld occur in the school the child would normally attend; (b) appropriate (placement) I1s
determined by the needs of the child and the content of his/her Individualized Educational Proffam:
(c) Inappr§priate placement occurs when a child s placed in a classroom in which (due to his/her
skilis) 'he/she impairs the education of regular students; (d) placementina pfivate school or institution
does not alfer the child's right to placement in the LRE; and (e) proof of appropriate place’meqt is the -
>

\ . responslbility of the schools. : .

-,

Even ® safeguards of Section 504 and PL 94-142, plagements'in educational settings that
- are more restrictive than necessary do occur. In Dixon v. Weinberger (1975), the court determinedthat
ingtitGtional facilities are not the least restrictive environment an’d@f’dersd that treatment be provided
the plaintiffs in the LRE. In another institution-related casd, the pigintiffs alleged that educational -
placement at an institution is inappropriate as the habilitation programs are inadequdte, and have
requested less restrictive educattonial aJtergativé% than inst;&utiohalfzation (New Jersey Association ..

A

, for Retar@ed Citizens v. New Jefsey Department of Human Resources, 1977°). Edan v. School

~  Administrative District 57 (1978°) ig a current cage which concerns’ complain’? that a child's right to
- educational p‘lacement inthe _Ieast restrictive environment was violated by placement in a segregated

school® (e.g., gne in which tiere are no non-handicapped peers.) Restrictiveness in educatjonal
- placement, in fact, forms the basis of s%veral pgnding courtcases. in California (Califqrnia Association

, for Retarded Citizens v. Riles, (1977}, a statdwide suit alleges that some handicapped children are

illegally segregated .from their non-handicapped peers, ang that other handicapped persons have
been placed in'¢lassrooms with non-handicapped peers. bufhave not beén providegi with adequate
support services. Both coriditions are alleged to violate the individual's right to a Ie\%t‘ restrictive
environment. LRE has also bgen used as an argument agginst the expulsion of exceptiohal children
from the public schools. However, most cases involving expulsion revoive around due process
arguments. In Stuart v. Nappi (1978), the plaintiffs have argued that expulsion from school contradicts
f“—“_TE’sﬂWte that all placement decisipns conform to the LRE concept. Placemrent within the
. least restrictive environment is, therefore, supported by both legislation and litigatign.

- An outgrowth to the placeme_ntgnd Icast restrictive environment issues is the issue of provision
+ which revolves around the educational {and [esidqn“tial) services to the instit_utionahzed handicapped
. in community versus segregated institutional settings. Also, as was noted earlne”r‘."t'he Haldeman v.
#Pennhurst (1977) decision included a ruling that institutional placements were inherently unconstitu-
tional. This concept gcommunity placement is repeated in Bruster v. DuKakis, (1978°) and in McEvoy
v Mitchell (1979°), however, the McEvoy court ruled that the conifmunity placement of institutional

residents would be unagceptable if community placement woulid be more restrictive than the °
. institution. The community has at timess however, not readily accepted the placement of previously
institutionaljzed individuals. In Matter of Wagner (1‘?76"). thecourtruled tl\ft local school districts may
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N be directed by the courts to enroll handicapped puplls Ina related case (City of Evanston v Rutyviaw
. House, Inc., 19]6) a City sought to block the establishment of agroup home whichwould allow fur the
- community placement of mentally retarded individuals within it§ bounds The court heid that the
_establishment of a home to promote the community placement of these persons was permissable and

e T g that the city's action in attempting to block its construction was illegal
C " In conclusion, the provision of appropnate educational services to handicapped persons in
", ) placements which-are accepted as the least restrictive environment is strongly upheld as a night of
-+ handlicéppedchildren. AwarBness of and adherence to this concept is an obligation of ail individuals
. connected wit the handicapped. The legal implications forthe administrator (special or reqular) ate
. anormous. Good faith attempts to adhere to the regulatjons governing placementand . RE cangreatly
reduceone's chantes of first-hand experience in judicial proceedings. The teacher trainer likewise has _
an obligation to transmit information about placement and the determination of the LRE. Regqular
educators are specially in need of this information to quell thegroundswell of fears and misinformation
agsociated with LRE and mainstreaming. Also, the researcher/evaluator is deeply involved with LRE
‘ . This professnm will most likely determune, through repligated research, which placements are reatly

a" appropnate to the child's abmt> to become a functioning individual and which are least restrictive of
" his learning style. ,
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Treatment - . ) A
The area of treatment for exceptional populations is probably the most legally complex of all
areas. Treatment, as defined for the purposss of this paper, includes (a) the right to treatment and the
right to an education, and (b) any specific interventions designed td enable the client to fuifill his/her
maximum potential. This area Is separated from assessment and placertent in that it does not deal with
where a client is placed or how this placement occurred. Rather, it deals with t‘e interventions and
techniques used with handicapped individuals once they have been properly assessed and placed As
has been noted earlier, and as is the case in this area, many judicial decisions have been based on the
, . due process clausé. Treatment for handicapped individuals, when madequptp or inappropriate, has
been found to violate the due process clause of the Fourteenth Amendment, (e g.. New York State
Association) for Retarded Children v. Rockefeller, (1973). As will become evident, this judicial

Interpretation of the due process clause is consistent throughout many varied cases )
Arecent decision has. determuned that residential institutions are inherently unconstitutional, and
' that placement should be made pnm@rily In community- Based facilities {Haldeman v. Pennhurst,
" 1977)..This decision adequately summarizes a myriad of decisions involving the OXIStence mainte-
nance and operation of residential institutions in which appropriate treatmeént for the residents was
ordered (e.g., Humphry v. Cady, 1972, Welsch v. Likins, 1974; Garrity v. Thomson, 1978°; Michigan
Association for Retarded Citizens v. Smith;1978"). The role that court cases involving institutions have
played in the development of a clearly defined right to treatment (and its counterpart, the right to an
- education) and a clearly delineated definition of treatment as it applies to handucapped individuals
must be understood: Through many o{ these cases, the courts have defined treatment to include any
) conceuvabte,.tnterventtOn that will enable a client to achieve at his/her maximum potential. Similarly,
the courts have mandated that handicipped clients have an inherent right to receive this treatment.
Concurrently, courtdecisions dealing with educational systems have been totally cansistentin flndtng
that handicapped children have a right to an education and ,a right to receive, as a part of that
education, any intervention that might possibly hetp that child to learn. . This section dlscusses the (a)
' nght to treatment; (b) the right to an education; (c) specific details regarding treatment (d)
' behaviorism; and (e) legal procedures to be followed before the utilization of behavioral techniques.
As stated earlier, this area is exceedingly complex, anda further division of the major areas into several
subcomponents is necessary to provide clarity.

.
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Right to Treatment “

Historically, the handicapped have been shunted off to residential institutions where the major
concern was simply to provide sheltgred care for the individugls. Programs involving education,
rehaBilitation, and recreation did not exist (Melcher, 1976). All too often, when an individual was
declaréd eligible for placement, this individual was sentenced to a life of hopelessness. Nothing would
ever be done to heip this individual achieve to his/her maximum potential. Recently. however, many
changes have occurred, and the courls have mandated that all handicapped individuals have aright to
treatment. To deprive individuals of this rigjht is in direct violation of the due process <lause as
contained in the Fifth and Fourteenth Amendments. The due process clause reads in pgrt"No person

.. (shall) be deprived of life, liberty or property, without due process of law.” Legally, deprivation has
been defined &8 any proceeding which changes a person’s status (e.g., classification, as mentally
retarded), and gs such, this change in status cannot take place unless due pedcess procedures are
followed. Deprivation has also been defined to include the lack of "specific” treatrhents for the
handicapped, and this section addresses the cases directly related to this topic. )

The case of Robinsonyv. Californja (1962) was one of the garliest cases involving treatment of the
handlcapped The justice's published opinion found that punishment for a status (in this case,
.Involuntary drug addiction, but which could also inclyde mental retardatien) is inherently cruel and
unusual. in effect, civil commitment without treatment would consist of punishment for a status, and
would thus be in violation of the Fifth and Fourteenth Amendments. Similarly, the case of Rouse v.
Cameron (1966) established that involuntary commitment can only occur when treatment is proyided
an individual, otherwise the commitment would be viewed as punishment.

Oneg of the most famous cases invoiving the rightdo treatment was Wyatt-v. Stickeny in 1971. This
case involved a class actionto guarantee the treatment of the mentally retarded residénts of Alabama’s
state insitutions. The courtdictated that the institutions must provide (a) ahumane psychological and
physical environment; (b) qualified and numer lly sufficient statf, and (c) individualized treatment
plans. Because of Alabama’s lack of treatment tor the res:dents the court promulgated objectave
measurements and subjected hem to judicial enforcement. The Importance of this case can be
Hlustrated by examining Shepards Citation Index (i.e., a legal index). As of January 1979, 174 cases
have relled on Wyatt as a precedent: ° .

Foflowing Wyatt similar declsions guaranteeing treatment for the handicapped were to become
commonplace. The coun; in the case of New York State Association for . Retarded Children v.
Rockefeller (1973), ordered the institution to correct deficiencies affecting physical safety and the risk
of physical déterioration at an institution for the mentally retarded. The court also prohibited the
aecl,uslon of residents and ordered the immediate hiring of additional personnel necessary to
accommodate the treatment plans for the residents. In the case of Usen v. Sipprel (1973*), the court
found that an institution was in violation of the equal protection clause because services were not
provided due to budgetary considerations. The case of Welsch v. Likins (1974) involved six mentally
retarded residents of Minnesota's mental hospitals who filed a class action suit to obtain relief
regarding treatment and condition§ in the hospital and to consider alternatives to their placement. The
court found that patientshave artght to adequate care and that they must be given an opportunity tobe
cured. The court ruled tpat state officlals must make good faith efforts to place patients in settings that
are suitable and appropgriate to fheir mental and hysucal conditions wh afe least restrictive of thenr
liberties. Similarly, the case of Saville v. Troedway (1974) found that the retarded, as a class, have the

. right to habtlttattve service. .
Thecases of Donaldsonv. O'COnnor(1974) and O'Connorv DOnaIdson(1975) aiso addré&ﬁh'e )
handicappe®’ rtght +to treatment. As before, the court found that the mentaily ill have a righ t\a
adequate tredtment. The defendants argmed that their treatment, consisted of “milieu therapy,’
* however, the court viewed this as no therapy whatsoever, and awarded damages. Similarly, the cases
ot New York State Association for Rgtarded Children.v. Carey (1975}, Michigan Association for
Retarded Citizens v. Smith (1978%), and Garrity v. Thomson (1978") all supported the concept that
handrcapped individuals have & basic right to treatment, and that to not provtde this treatment isin
vidlation ‘of various Constitutional guarantees: The right of the handicapped to receive’ adequate
treatment is a right which has been firmly establ#hed in tHe annals of judicial decisions. A confinement
of a handicapped Individual without the provision of adequate treatment’is now absolutely illegal. With

*
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L ' the widespread dissemination of this legal mandate, horror stories which so often permdated the
history of the handlcapped should no longer be asec}c{mon. - '
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" Right 1 Education -

.

A closely related topic to the right of the handicapped to\reatment is thetr right to an education. < e
Education is, in every sense of the word, treatment and would. therefore, logically fall within similar '
judicial review. Treatment has been previously defined as any specitic intervention designedto enablg
the client to fuifill his/her maximgm potential and, certajnly, education would fall within this definition. -

Acase which has had a profound impact on the right of the handicapped to an educationis one in
which segregation was the Issue rather fhan the exciusion of the handicapped. The tinding of the
e Court in Brown v."Board of Education of Topeka, Kansas (1954), though, cuts through a\ll BN
rejudices and clearly establishes a precedent. In this cass, the justices stated that “Today, education
)6 perhaps the most important function of state and local governments. Comp Isory school
attendance laws and the great expenditures for education both demonstrate our recogiition of the

importance'of education to our democratic society. { is required in the performance of our mostbasic

public respénsiQilities.‘even service in the armed forces. Today, it is a principal instrum
awakening the child to cultural values, in preparing him for later professional training, and in helping

him'to adjust normally to his envirsnment. in these days.itis doubtful that any child may reasonably be i
expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where ‘
the state has undértaken to provide it, is a right which must be made available to all on equal terms."”

* . Clearly education must be provided to all childrgn, however, it was not until 1971 that the precedent

was directly applied to the handicapped. ° s, AN -
" The case of Pennsylvania Association for Relarded Children (P.A.R.C.) v. Commonwealth of ° °
- Pennsylvania (1971) is perhaps the most famous of all special education cases. In this case, P:-A.R.C.
brought suit In federal court-chailenging Pennsyivania's practice of exclugding mentally retarded
children from its.public school programs. The court found that the retarded must be given agcess to
R public school programs. Additionally, the court stated that tuition and maintenance costs in approved
institutions and homebound instruction must be-provided by the state in appropriate situations.
Amonth later, a similar case was filed in the federal courts in Washington, D.C. The case of Mills v.
Board of Education,of Washington D.C. (1972) went beyond the P.A.R.C. case, however, and !
extended the right to education to include all handicapped individuals, not just the.méntall,y retarded. °
Judge Waddy stated that té deny .an education to handlcapped individuals “while providing such
education to other children, is a violationwf the Due Process Clause.” The precedent had been set.for
the mandatory inclusion of schpol-gged handicapped children within the pubfic school systems of the.
‘. states. . . .
" With the successful resolution of these two cases, litigation involving a hEndIcapped person's CT
right toan education began to abound. Results were consistent, and handicapped individuals began to
. see considerable progress. The courts found that handicapped chlidren are guaranteed a iree public
A education by the New York State Constitution (Matter of Wagner, 1976*; Matter of Lofft, 1976*), and
that a student's right to a pubiic education is a property right (Goss v, Lopez, 1975). Also at this time,
Prpsident Gerald Ford signed The Education of All Handicapped Children Act of 1975, Public Law 94-
o ’4 . had

a

- Even with these-clear mandates, however, probiems stiil continued, and numerous cases were
brought before the courts under the guidelines of PL 94-142. In the case of Harris v. Keane (1976°), a ~
cla'gs action was brought against the public schools of St. Croix, Virgin Islands challenging their . S
exclusion of handicapped children. The defendants were ordered to "devisg and prepare for
immediate implementation of a speeidl educatlon program designed to satisfy the requirements of the .
St. Croix popplation as a whole.” The case of Saunders v. Prince ‘Georges County Board of Education .
(1977} involved a nonambulatory, blind, hydrocephalic, mentally retarded girl who had been

T excluded from educational programming because of her severe handicap. Within 30days after this suit -

L4

was, filed, however, appropriate educational placements were arranged and the court action was o
dismissed. In the case of Kruse v. Campbell (1977), the plaintiffs charged that the practice of the
Virginia Welfare Department, which required that poor parents of handicapped youngsters relinquish :
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- free, appropriate education and

. " j‘ icial scrutiny. Courts then; began

, accepted standard in residential institytions

custody of these children before tull funding of private educational placements by the state éould fake
place was invjolation of PL 94-142 and Section 504. Although the court tound for the plaintliffs, iLdid so

on purely Constjtutional grounds rather than relying on PL 94-142.

The plaintiffS\in the cdse of North Carolina Association for Retarded Citizens v. State of North
Cgrolina Board of Pihlic Education (1978°), charged that they (as residents of four mental retardation
centers in North Carolina) had been denied access ¥ a free public education. A consent agreement

as éme'red in which all school-agedresidents were guaranteed appropriate placement Finally, inthe .
ca .‘cﬂ\Campochiara v. Califa (1978‘); a learning disabled child alleged that he had been denieda
a oye process hearing when the local education agency recom-
mended placement in a private day care cility. The plaintiff demanded that the Department of Heaith,
Education, and Welfare withhold PL 94142 funds from Connecticut until proper- educational
placement was provided to this person. TheXsourt ordered a due process hearing be held, but stated
that an individual does not have the legal stan ing to stop PL 94-142 funds. a

As is evident from the cases cited in this sec n, handicapped individuals do, indeed,"have the
right to treatment and to education. Conjunctively, this treatment/education must be appropriate for
each individual's needs: A discussionof the cases lating to the “appropriateness” of the

treatment/education offered to handicap ped individuals is né ssary before specific interventions can
be explored. . .

related to a handicapped person's right to treatment and right to anegducation is the .
quality of that treatment/education. Thegoverriding premise is that a handicapped perseq must have
made availabléNo them a treatment/educational program that Is appropriately suited™g his/her
individual needs. This is the case for both institutional settings and educational settings, andhis«the
source of much fed litigation. - )

Treatmenta jn institutiqns have historically consisted of a variety of techniques designed primarily
. thése “freatments,” when under the supervision of a physician, had
not been subject to judicial inspection. This practice came to an abrupt halt in 1973 when the court
ruled in Knechtv. Gillman that simp calling a technique “treatment” would no longer insulate it from
glosely examine exactly what type of treatment was being

nstitutions. >

specificaily stated that group‘approaches‘(i.e., a thaxa .
an individual) are not treatment. In O'Connor v. Donaldson (1975) and Donaldsonv. O‘Connor (1974), .
a treatment dedcribed as “Milieu therapy" was found to\b%\inadequate and in Savilie y. Trcadway
(1974), it was found that the retarded as a class have the righ re-habilitatlve service. Individualized
treatment plans were mandated in New York State Assqgciation
(1873) as they were in'J. L. v.Rarhan (1976). individualized treatmen aps were also ordered in Wyatt
v. Stickney (1972) and Wyatt v. Aderhdit (1974), with adequate care defiied as including both medical
andmental health services in New. v. %@ma (1‘927). Clearly.no longeNgould minimal care be an

.Rather, individudli

include all necessary services needed for mpﬁe\r'e-hgbihtatmn onall residents™age the order of the
day. Courts have aiso found that when an individuat is committed toan institution tceatment plans
must also-be specified. In Welsch v. Likins (1974), the court statéd that
treatment to institutionalized persons may well mean commitment torllite for the mentally retarded
therefore, adequate re-habilitative treatment must be provided whenevey an individual is commit

an institution. Similarly, in United States'v. Jackson (1976), Yhe“c(o%ﬂwleld that the commitment of th
retarded to an institution can withstand constitutional review, an

“wyipimally adequate habilitation.” Finallysin Halderhan v. Pennhurst (19
tHeigoUrt found that the Pennhurst Institution had indeed violated the rightsofi
504 of the Rehabifitation Act of 1973 by isolating them from society and by denying them a minimalfy
adequate re-habilitation program which included the provision of education in thé\list restrictive
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environment -The tourt ordered the Pennhurst Institution to provideits clients with the least ré)strncuvo
éommunity living arrangement and with a minimally adequate re-habititation program
Developing\concurregtly with the specification of adequale treatment in the institutions has been
Ihe coricept of an appropriét&; education in the least restrictive environment within the public schootl
system. The concept of the least restrictive environment has been adequately discussed in an earlier
section of this paper, however, the concept of the coﬂfguration of an “appropriate” education merits
detal‘tqg discusston. Public Law 94-142 mandates that each child must have made available to him/her
a free and appropriate education (121a.1). This education must include al special education and
related services necessary/to:enable this child to achieve his/her maximum potential. Special +
education refers_to those educational services necessary for each child, and includes any type of

@

* training nesded Sihq particular child (e.g., sélf-care, toilet training, vocational skills in addition to
. academic tasks). Public-Law 94-142 also lists 13 related services whichmust be provided when heeded
in addition to the special education. These services are: (a) audiology; (b) tounseling services; (c)
early identification; (d) mediq‘atggrvices; {e) occupational therapy; (f) parent counseling and training;
(g) physical therapy; (h) psychaibgical services; (i) recreation; (j) school health services; (K) social
. work services in schools; (1) speech 'pa\t\hology; and (m) traﬁsponatlon. The regulations’also state at .
the end. of the definition: "The list of related services is| not exhaustive and may include other -
developmentat, cérrective or supportive sé‘w,ices (such as|artistic and cultural programs, and art,
music, and dance therapy),» it they are:equired‘to\gssist a hpndicapped child to benefit from special
educgtion” (121a.13). The law 1s, in effect, saying thiitva_nything that will'enable the child to learn must
be,provided by the schools. R
The development of this definition of "approptiatenes#" was, however, a difficult task, and its
universal acceptancéjs not yetrealized. Alandmark case in-ghns area was Fialkowski v. Sheappin 1975
b “ The Fialkowskis were mulitiply handicapped children wit‘h the épp ximate intelligence of pre-
schoolers\however. the program in which they were placed empha i2ed academic skills such as
reading and arithmetic. The plaintiffs contended that this esSential academic placement dented.them.
instruction from which they could benefit. The defendants ‘pountered with aninteresting argument
based upon the case of San Antonio Independent Schoo! District v. Rodriguez (1973) 1n which the
Supreme Court had ruled that it minimally adequate educational services were offered to all, then the
fact that some students received better sefvicds than otherslis not a violation of the law. However;n
' Fialkowski, the court found that the services, in fact, offered the children no change to benefit. and
waere, therefore, in violation of the law. Also the court notedrthat the Rodriguez case had stated that’
Constitutional right would be violated if the schooﬁs.functior’\ed “to the peculiar disadvantage, of any
suspect class,” and the court found that the Fialkowskis were indeed members of such a ciass. The
court concluded that the Fialkowskis must be offered an appTopriate placement which would include:
(8) multidisciplinary assessments:; {b). written prescriptive 'leducational programs; (c) periodic re-
evaluations; and (d) diagnostic-prescriptive teaching. In arelated case (Fredsrick L. v. Thomas, 1976),
children with specific:learning disabilities charged that they had not been afforded an appropriate
education. As in the Fialkowski case, the court found for the plaintiffs and ordered the development of
an appropriate educational offering. In a different.vein, Donnie R. v. Wood (1977°) involved the
~~ s Stispension of a 13-year-old boy for disclpllnarygr_eggons, The plaintiff contended that the disruptive
L T behavior which led to the suspension was & result of his handicapping condition anp."fh‘ewqfore. a
suspension.was actually a denial of an appropriaft’ educational program. The court agreed,” and
. ordered an educational assessment and subsequeht appropriate placement. Similarly, the case of
- - Stuart y?Nappi (1978) ordered the re-evaluation and reinstatement of a learning disabled child who
’ had beer expelled for disciplinary reasons. The court heid that the schools could notdeny servicestoa
child who exhibited Sbhaviq’ral problems due to her educational placement, however, the schools
should considera more a riate placement. in the case of Lora v. New York Board of Education
- (1978), the court found that childrenare entitled to adequate treatment, adequate diagnosis, program
T - classificatiori and satistactority equipped and staffed schools without regard to racial or-cultural bias.
Finally, in the case of In Matter of RicharhG. (1976°)the court ordered that special education services
must be provided during the summer monthyfthe child needed such services tokeep from regressing
b owever, if it were not clear that the child requited such services, then none woujd havé to be provided.
T Clearly, an appropriate e\ducational and/ortrgatment offering must be made for all handicapped
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individuals. The development of this concept has been a Iongiimein the making, but it is one which has
firmly established itself as the law of the land. As time progresses, treatment/education programs will
become even more appropriate as technological advances allow more effective programming.

Consent and Human Rights Committee , C ’

The legal considerations involved in the use of educational and behavioral principles to teach
exceptional children revolve around the concepts of: (a) the right to give and withdraw consent; (b) the
right to recelve treatment in the least restrictive educational/programmatic alternative, and (c} the
right to adequate control and review of the use of aversive and reductive behavioral techniques.
Attalriing the informed consent of the Individual, his parents or guardian, and the consent of the
‘Human Rights Commrittee are central to this Issue.

( o

Informed Consent ' ) »

. Inforied consent is the written consent that is obtained fromthe individual, his/her parents, legal
guardian orotherspecified person, stating awareness of the treatment procedurg, the techaiquesto be

. “used, the anticipated behavioral outcome of the procedure, and all the known side effects and risks
X .

inhererit in its use (Stapléton, 1975). )

- Martin (1975) notes that the receipt of propengonsent is predicated on theindividual's capacity to
understand that to which he/she is consenting, as well as_the consent being given voluntarily. An
individual's capacity to consent is based on his/her age (e.g., the student must be of legal age) and
upon his/her intellectual capability to understand the program and theprocedure for W'I'liqh consentis
being sought. in most cases dealing with students either in the schools orin institutions, consent wiil

_have to come from the student’s parents or appointed guardian. The voluntary granting of consent is
usually judged to have occurred if there has been an absence of coercion or duress in securing the
consent (Goidiamond, 1975). ’ - '

Friedman (1975) and Martin (1975, 1979) have recommended procedures to be followed when -
seeking informed consent to protect student's rights. Martino(19‘79) recommends 31 separate issues
that should be considered when a consent is being sought, while Friedman (1975) has recommended
Ieglalatlpn’whlch would requiré states to appoint and maintain Human Rights Committees and Peer
Review Boards to review proposed treatment programs. Both of these recommendations are directed
toward the protection of the student and professional, and the development of a systematic means of
securing and following-up an individual's due process rights through informed consent.

.The Wyatt v. Stickney (1972) declsionspégifies that consent by parents or'guardians can only be
given after they have been provided the opportunity to consult with prograrh staff, independent
specialists, and'legal counsel. The Federal Register (1975) states that an exceptional child may only
participate in a behavior modification program ‘with the consent-of a parent or legal guardian. This
consent by a legal guardlan or parent is extended to cover thoe parents, who have surrendered their
guardianship to the state. . - - :

The procedural process. for\ establishing proper documentation prior to receiving informed

- consent includes: (a) an accurate Wescription of the treatment procedure to be used with the behavior;

g*gﬁﬁw ~(b) a description of, and_data flom non-aversive treatment procedures that have aiready been
4
¢ “«

‘S

Inﬁalemented to remediate or teach the béhavior (e.g., Only after other techniques have failed may
aversive therapy be usad, “where it can save the individual from... self-injury, where it aitows freedom
- from physical restraints which would otherwise be continued, when it can be administered for only a
1evy short instances, and when its goal is to make other non-aversive therapy possible” (Wyatt v.
Stickney, p. 27)); (c) a justification for the proposed treatment program to remediate the behavior (e.g’,
versive brocedure‘s may be used only if a client presents a clear and present danger to his-own
PRysical safety or the physical safety of others.); {d) baseline data recording procedures; (e) the
anticipated behavioral outcome, as well as the expected termination data for the program; (f) the
qualifications of persons who will be implementing the t#®atment procedure; and (g) the written
consent and review. of the Human Rights Committee: Finally, the progrdm must aiways be part ota s
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written, comprehensive, positively oriented individual treatment program stated in objective behav-
loral terms All of the above must be accomplished prior to seeking the informed consent of the
parents, legal guardianor otherdes;gnated individual. Also, consent may be withdrawn by the parents,
legal guardian, or the Human Rights Committee (for a justifiable reason) at any time, and the prégram
will then be terrninated immediately

~

'Rewew Committes °

el

The U.S. Department of Heaith, EducatIOn and Welfare's (1971) Institutional Guide to DHEW
Policy on Protection of Human Sublects requires that all institutions receiving federal funds have a
permanent Human Rights Committee to review program proposals before implementation. These

.Human Rights Committees have the responsibility to monitor, and evaluate all aversive and
. g@eprivation proceduresutuluzed by the agency it serves. Friedman (1975), in his proposed standards to
govern Human Hughts Committees, expands their purpose to include all mmal review bf allbehavioral
interwention procedures Under the proposed guidelines. all reinforcement programs would be
included in the initial review by the Human Rights Committee as well as all extinction rograms. As
such, all teaching that involved the use of contingent reinforcement (there is no discrimi :ation made
betwegen social, primary, or activity reinforcers) would at least initially have to be reviewed and
‘ap ed by the committee Subsequent to initial approval, these programs could be smployed
witholjt consent when "éimployed in accordance with proper professaonal standards” (p 97) Each
application of such precedures must be reported to the committee within seven days of the program
tnception. Other programs, however, would require the full consent and review procedtre

* However global ot restnctnve the scope of the Human Rights Commuittee, its function is essenttally

stable This body must issue written approval for the use of aversive treatment techniques. The
procedures for receuvmg {hat approval will vary from institution to institution, however; they are’
essenttally the same as those listed for receiving informed consént. The treatment team must present
the committee with (a) a description of ncfﬁ/avorswe treatment techniques employed previously to
rémediate the behavlor, and the result of those Interventions, which includes the data from each of the
treatment techniques; (b) a description of the intervention strategy that is being requested- for
appr0val which includes the data collection mode and haseline data; (c) statements that indicate that
the behavnor presently interferes with the client’s treatment plan; (d) a descnptnOn of the behavioral
outcome that is anticipated as well as the possible side effects that may occur as a result of the
intervention strategy; and (e) the dates for stat¥review of the treatment, and  provisions for at least daily
collection on the behavior. Cook, Altman, and Haaviik (1978) note that the Human Rights Committee
should aiso be glven a %]Opy of the.consent form and a summary statement about the client which
includes: information onthis social history, educational background, prior medical history, and current
adaptuve behavlorskiils. However, one problem associated with Human Rights Committeesis thatthey
often prevent rapld treatment implementation due to the volume of materlal they must review and the .
time anOIVGd in the review process (Repp & Deitz, 1978). . ) SIS

; N Once the Human Rights Committee and the student, parent, or legal guardian have gtven theur
informed consent, the practitioner is responsible for providing the treatment as indicated, keeping the
nacessary data, reviewing the data, and reporting at Ieast,monthty on the progress of the program to
the Human Rights Committee. Ethically, this same report should be made avaitable to the parents or
- legal guardian of the ctient. s

-
L)

Ethical Questions . BN ' .o ' :

+  Whilethe procedurat tonstraints fisted above are iaudable and necessary to protect the rnghts and
.dignity of the handicapped individual, there are several ethical questions that must be considered that
may, in fact, be seenas criticisms of the above constraints. The poss;bnllty thata programtntervent»On
which first uses the Ieast restrictive aiteriative and positive approaches may not be effective in the
* tregtment of severe behaysoral problems (e.g., s€lf-injurious behavior, aggression, rumination) merits
consideration. This is best illustrated through the use of extinction procedures with self—m;unous

. 1’7 -
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clienfs. Lovaas (1873) noted that some individuals who were placed on an extinction program for self-
injurious behavior continued to emit the response for 10,000 or more times prtor to achiaving the
extinction resuit. Clearly extinction, while defined as being positive in nature and one of the |east
rastrictive alternatives, is deflnitely not a functional intervention procedure with a life threatening
behavior such as self-injurious responding. Extinction allows the client to continuéto damage himself
N . - foraprolonged period of tiupe in simiiar cases, the practitionar must examine the question of thelong-
. .term consequence of not implementing a speedy and effective pfGcedure. The accumulated resuit of °
. severe. behaviors can be much more restrictive to the client's activity than empioying a carefully
.~ , planned, intensive, behavioral reductive procedure over a short time. Thompson and Grabowski
(1971) note that the practitioner must balance the degree to which the client's rights are being
. abridged by theintervention procedﬁagaiﬁst thedanger that his behavior poses to himself or others.
They also note that the practitioner who fails to use speedy reductive methods with a client who is
, = =~ exhibitingsevere behavior (e.g.,self-injuril) would potentially be\seen'as legally liable orrthe ground of
: neglect. s .
Clearly, the practitionser facad with the provision of treatment to exceptional students is faced with
a complicated situation. (S)He has to; (a) survey the client's present behavioral situation; (b) reviéw
past Intervention stratégies; (c) safeguard the rights of the client Ly attempting least restrictive
programmatic alternatives first; (d) determine the possible causality, (e) determine appropriate
Intervention» procedures; (f) secure baseline data measures; (g) train the intervention staf(; (hy secure
. written consent from the Human Rights Committes, and (i) also receive informed consent from the.

parents or other legal guardian. All this must be baianced against the client's noedand right to speedy”

, and adequate treatment. . ,

\
‘ . o
|
|
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The Right to Refuse Treatment ) : .

Through judicial review and legifation, the exceptional child how has a fairty well documented
. right to receive treatment. The corollary, the right to refuse treatment, has aisg been argued, and under
7 {fome clrcumstgnces,be_en.upheld as a right of exceptional children. For éxample, in Griswold v.
- ./ Connecticut (1965), the court found that exceptional children has the right "to be leftalone.” The court
. ruled that in order for the state to inferfere with-an individual, a compelling state interest for such
interference must be demonstrated. Spece (1977) has noted (from First Amendment right to privacy)
that an exceptional child and/or his/her parents or guardian, should have the rightto refuse treatment
that would “drastically intrude into his person or engendgr gross changes in his behavior or thought
. patterns” (p. 817). - o co o
. - s This right to refuse treatment has received the attention of the Mental Health Law Project, as
' reported by Martin (1979), which has recommended regulations to govern the circumstances when an
individual refuses treatment. The'guldelines list several conditions under which an individual can
refuse, through administrative appeal to the Human Rights Committee, to receive specific treat-
ment(s). Some of them are: (a) when the objectives of treatment or the conditions of treatment are not
in the student's’best Interest or necessary to protect him/her or others from harm: (b) when the
treatment is not prompt, adequate or appropriatg; and (c) when the treatment or the cdnditions of
treatment are not in accordance with the principles of the use of the Igast restrictive means possible
(see Least Restrictive Alternative). ) - ' ,
Although these three reasons have been noted by the Mental Health Law Project, thelist put forth
is certainly not exhaustive. Martin (1979) lists 14 reasons to refuse treatment. They are:
1. Incorrect Placement: If a studem can argue that He/she has been incorrectly placed, then any
treatment within suth placement would ajso be seen as inappropriate.
. 2. Experimental and Hazardous: If Ye treatment can be identified as experimental or hazardous
and specific consent from the individual or his/her parents or guardian (see Informed Consent).is not
given, then such treatment may be refus -
|
|
|
|
|

.y

- 3. Prohibited Treatmpnr:' ‘If the treatment can be sr{own to be prdhibit’ed by state or local
guidelines or regulations, then such treatment may be refused: i

_ 4. Infringement of Religious Freedom: If the treatment prohibited an individual from attending
. . / :
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- religious services, meeting with representatives of the church, qr ;eading Peligious materiai. then such
treatment may he refused. o o - : .

S Interferes with Mental Processes: If the treatment may attsct an,individual’s ability to thmi.
then such treatmerit may bé refused. R .
' ‘6 Due Procass’ Ifthétreatmentmaycﬁange an individual's placement without the provisionof §
hearing, then such treatment, based on an'individual's right to due process, may be refused
7 Assumption of 7ncom’;>etoncy Ifthetreatmentisto be provided over theindividual's refusal to
participate, without first following due process ‘requirements, such treatment may violate the
individual’s right to refuse treatment.

- 8. Punishment: If the treatment causes the individual-to expsrience discom{ort or pain, such\.'
7" treatment may be refused. ' T o

8. Invasion of Privacy: If the treatment intrudes upon an individual's intellect,’ or corporal
* integrity (both of which are privacy areas protected by the constitution), such treatment may be
refused. 7 T ° b
10. Involuntary Servitude: 4 the treatment requires an.indivdual to perform work -without
previdirlg compensation for such work, such treatment may be refused. ‘ . :

11.. Provision in a Restrictive-Environment: If the treatment is provided in an environment which
is not the least restrictive environment inrwhich the individual is capable of functioning, such treatment
may be refused. o ’ . o

12. Denies Access to Review. If the treatment does not allow an individual to contact either an
attorney ora Human Rights Committee to request review of his program or release fromsuch program, <
then such treatment may be refused. - . ' - »

13. Not Treatment: If the treatment is not individualized or-if 1t does not have specific goals
~ relating to the habiljtation of the individual, such'treatment may be refused. : 2

14 Nonfunctional Treatment: If the treatment is poorly planned, not"best-present-pgctace,"or
. has not beenallocated the materials necessary tqQ make it work, such treatment may be refused.
s in light of the above'points. and the development of spwcific guidelines (Mental Heaith Law
Project, as reported in Martin, 1979); dealing with individuals exercising their nghtto refuse treatment, ,
" - professionals as ;herapists.‘.a‘dministrators, and supervi§ors of treafme_nt providing pibgraﬁws, and -
' researchers as thoge evaluating program effectiveness and roviding experimentai treatments must
be aware pf and adhere to guidelines and regulations which protect an exceﬁﬂb’nel child's right to .

refuse treatment. ‘ ,

. . .
L4 . .
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Applied Techniques Used to Change Behavior Y "

\\

Many techniques deveioped and utilized by various theoretical and professional groups hav® been
used with exceptichal populations. As such, these techniques can roughly be subdivided as. (a)
" psycho-surgicai interventions: (b) pharmacological interventions; and- (c) behavioral interventions.
These intervention techniques have touched all exceptional populations, however, the mentally
referded, and specifically those residing within institutional tacilities have most frequéntly been the ,
apex of professional and judicial review. As a graup, these three classes of interventions can nicely be
divided, aithough in practice this is rarely possible. Frequently, exceptional childres will be recqiving
%\“Eotll bghavioral and pharmacoiogical treatment for a common problerﬁa (e.g., hyperactivity, seli-
P s behavior) or for ‘completely dissimilar problems (e.g., aggression.and epilepsy). In such
cases, the treatment effects obone intervention may be masked by the treatment effects of the second
intervention.-Taken as a whole, however, all forms of therapy with exceptional children have received 3
. the z?bntion.of the public, the courts, and the treatment protessions. = * . )
* * The following issues were inherent in these reviews: (a) was'consent sought and received from the
individual, the Human Rights Committee, and at times a professional review panel; (b) were the
individual's due process rights observed: (c) did the treatment follow the doctrine of least restrictive |
alternative? In fact, in Mackey v. Procunier (1973), the court questioned whether therapy mssigned to
change a person's behavior was not “impermissible tinkering with the mental progesses.” As
developed earlier, the individual has the right'to refuse corisent as does the Human Rights Committee, *
tes . ~ -
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but tha question remains as towhé’t rights an Individual'does have, besides consent or its refusal. when
professionals seek to ffrovide him/her with treatment. Several ceurt cases have specitied rights that

may not be abridged when proyviding the Indlviduafwith treatment (Davis v..Watkins, 1974 Inmates of

Boys Training School v. Afflek," 1972, Morales v. Turman, 1_973;°Wyau v. Stickney, 1972). Those rights
enumerated in Wyalt (1972) have ffe%gr;gégm utllized as a pattern for other rights stiputations {g.g.. -
Davis v. Watkins, 1974). Brietly, they IncTude the rights of an individua) in an institution to: (a) personai
communication (e.g., phone calls and mall); {b) meal privileges, (c) clothing privileges (6.g., clean,
adequate, personak-clothing); (d) space privileges (e.g., minimal "sguare footage" requirements for

oom type and student numbers); (e) climate control privileg e.g., adeéquate ventilation and .
temperature reguiation): (f) hot water privileges (e.g., temperature regulation); (g) hiving room
privlleges (e.g., furniture, lighting, recréation and privdcy); (h) bathroom privilgges (e.g., number of
toilets-and lavatories, toilet paper, soap, towels, nunibet of showersor tubs and provision of individual

screens for each); (i) housekeepin% privileges (e.g.,.regular housekeeping by.staff); (i¥ religious .
privileges (e.g., opportunity to worship on a non-discriminatary basis); (k). exercise privileges (e.g.,
opportunity for daily physical exercise); (I) medical treatm’é\nt privileges (e.g., prompt medical
treatment). (m) grooming and self-help training privileges (e.g., daily toothfrushing, bath, and -
regularly scheduled haircuts; and toe and fingernail cutting), and (n) educationat privileges (e.g..

opportunlty to attend public schools and receive educational training at a level suitable to the .- °
individual. i T

!

) ’*

Least Restrictive Alternative

«
o . ~

. . r ) . . .
-The’concept of employing the least restrictive, programmatic Elte_r_natuve (LRA) s usually said to
stem from the due process clause of the Fourteen'th‘Ameqdment of the Constitution. The concept of
least restrictive environment (LRE) calls for education/réhabilitation tcPoccur in the environment-
which Is least restrictive to the individual, and herice’ls also based on the due process clause of the
Fourteenth Amendment. The differentiation occurs in the subject matfer covered by the two terms.
LRE Is easentially a placement decision. Through the determination of the LRE, the individual is placed
in a specific education-rehabilitation setting(s). LRA refers to the enroiiment of an Jindividual in a
specific situation which will use particular techniques to change the student's behavior. Confusion
often results (in the literature and interpersonal communication) as the terms involve many of the same»
words (.., placement, program, enroliment). The one (LRE) deals with placement, the other (LRA) \
deals with programming. Budd and Baer (1976) defined LRA as_.occurring when the state can
demcmstrate that the programmatic means employed curtails an individual's freedom to no greater
extent than that necessary to achjaye the stated goal. Friedman (1875) stated essentially the same -
thing, but with the following modlfication, “the state ‘must demonstrate that the program is in the
(student’s) best interest” (p. 24). Martin (1975) expanded the concept further when he notedihat the
state must show why a less réstrittive alternative to the .proposed treatment would not be worth
pursuing. Further still, Thompson and Brabowski (1977) wrote that-when a "pMNcedure is empioyed
which may restrict orviolate a (student's) rights one must be able to demonstrate that less restrictive °
alternative treatments have been employed and have failed to deal with the problem’ (p. 502). This
latter position is consistent with application procedures to Human Rights Committees. ™
Although general q'greement can be reached on what least rest'rig:tive alternative means, the ter -
implicatlons for treatmen}h.as received no such general consensus. Switzky and Miller (1978),h_ave’
suggested that looking at the mode of instruction (programming) rhay be a potentially useful approach
i determining restrictiveness of programmatic procedures, however, they point out that such a
system of examination will fajlto copsider the social/ecoiogical environment of the child beyond the
academic setting. Just such an approach is, however, generally used. Programyhatic alternativés are
arrayed in a Likert-like progression from definiteiy mild to extremely, restrictive. The professional is - .
required to ch0ose or discover the program with the least restriction and must, therefore, begin with
the mildest program and gradually proceed to stronger treatments only when the weaker prove
ineffective (Budd & Baer, 1976). This systematic progression from |east restrictive-inadequate to the £
least restrictive-adequate treatment has its own set of ethical and possibly legal problems. Initially, a
professionali Is faced with inexact information as to the effectiveness of treatments on a continuum of _
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restrictiveness for a particular subject whom (s)he may be tréating Although pharmacology and
psychosurgery have potentially greater replication resuits than 00 behavioral techniques on which to
base the decisions of professionals who may choose to employ these techniques. evidence suggests |
that these therapies show a great deal of variatjon in bbth thair effectiveness for a given individual and.
S in their side effects (e.g. see indications, contraindications, precautions, and adverse réactions
. ’ sections for any drug listed in the Physician's Desk Reference, 1978). When the professional chooses
to use techniques that generally come under the rubric of behavior modification or appiied behavior
analysis, these same problems also abound due to tha tremendous individual ditterences that occur
within and across exceptional classifications and ingividual variations within each student's parsonai
reinforcement history. . ' , Lt
in addition 1o choosing a technique that on absolute scale is less testrictive than others, and also
figuring in ‘the possible effects of individual variability; ‘some authors (Brooks & Baer, 1975, Stoitz,
7 1977.. Thompsor] & Grabawski, 1977) have suggested that the professional needs to corsider the
s efffeiency of aprogram. Are mildly restrictive'treatments that willwork, given along period of time, tess
ormore restrictive than powerin! but restrictive treatments which work quickly? Thereader s asked to
review the Lquaas (1973) example- cited earlier tor:a poignant illustration. Perhaps with serious P
. béhavior problems, protessionals shou!d corisider the time required to experiment with increasingly
regfrictive treatments as & significantly restrittive factor in itself (Budd & Baer,.1976).
) As a final point, Stoltz (1877) noted that a commthod used by the professional to choosethe
<, method which Is least restrictive to the student is to provide the student with seyeral choices of
. programs from which he/she may chose (i.e., May, Risley, Twardozz, Friedman, Bijou, Wexlen, et QI.,
1975). She noted that this otfering of choice is “illusory" in nature as the choices made by the student
will be consistent with the existing environmental variables (e.g., the need for subjects on thepartofa |
researcher, the need for féewer studenfs on’ the part of a teacher. or the subject's personal
- reinforcement history), - :

- . ' Thedoctrine of the least restrictive alternative isatie that binds one to decisions based phrtnall_y orf

“ a student's right-to recsive the least restrictive form of treatment and partially to absolute values for

- treatments with no restrictions. Through litigation (Wyatt v, Stickney, 1971, 1972) and legislation (PL

94-142), educators are bound to the concept of least restrictive treatment alternative. The 1ssue will

remain controversiai for professionals (as practitioners), administrators (as program supervisors),

. researchers (ds program developers) and.perhaps the courts when deciding if specific or general
reguiation should be th4 guide, or if there are variables of human behavior which demand a treatment =
of that behavior which regulation can unequivocally address.

. - g
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.. " Techniques Used to Change Behavior o -

Tech;\iq ues that change\the behavior of exceptional children have also come unde(rﬁa'n'c:al review
and regulation through legistation. Those behavior ehanging techniques commonly used 10 increase
or accelerate behaviors have neceived little attention with perhaps, the exception of token economies.
However, procedures such as\DRH {(differential reinforcement for high rates of behavior), shaping,
chaining, task analysis and ntingent reinforcement have faced little review by the courts and
lawmakers. Token economies have received attention in the literature for two reasons. First, token
economies develop an artificial\economic situation where tokens can be earned and exchanged for
reinforcing iterps or events. As such, judicial attention (e.g., Wyatt v. Stickney, 1971) has focused on
the protection of students’ rights or'privileges which are not to be manipulated by token ecgnomies
(these privileges were discussed earlier in the introduction to this section). Secondly, token
economies often have as a2 subcomponent of the program a response cost system. Under such a

\ " system, fines are levied on an individual who has offended the rules which govern thetokeneconomy.

. ' - As such, this response cost can be construed as aversive treatment and come under the protection of

the due process clause of the Fourteenth Amendment. However, token economies have received very

fittle judicial or regulatory (legislative) attention. o : .

Behavior change techniques (e.g.. behavior modification, applied behavior analysis, psycho-
pharmacology) are widely used by professionals working with exgqptional children. They are widely
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l used because they appear to work, yet many procedu}es and techniques are still experimental in

nature and should be subject to clear legal boundaries (Robinson, 1973). Robinson's (1973)
contentlon s ¢learly supported by the available diverse literature on the subject. One entire issue of the

. Arlzona Law Revlew (1975) is devoted to the discussion of approaches to behavioral change.In fact,

Risley (1975) has argued for some restriction on the use of behavioral treatménts. in an institution he
found “behavlor modilfication procedures were being seriously misused . . . due to lack of proper
training and supervision, he, therefore, recommended that certain limited procedures, whose
etfectiveness has been well documented, be certified for use under specific circumstances . . . while
other more experimental procedures be subject to tight restrictions"-(Budd & Baer, 1976, p. 209).

~

.

Aversive Tréatment

[

Martin (1879) notes that aversive treatment may include the contingent applicat 1on of NOXIous or
painful stimuli, such as: (a) paintul or unpleasant body contact (e.g., physicai restraint, striking,
slapping, spanking, pinching, or overcorrection); (b) unpfeasant or bitter tasting foodstufts; (c) .
electric shock; and (d) drugs intended to induce painful bodily reaction. Budd and ‘Baer (1976) st °
essentially the same treatments but also Inciude: (a) seclusion; {b) hard labor; (c) sterihization; (d)
stimulation of the brain by electronic means; and (e) brainsurgery. The argument surrounding these
treatments usually stems from the Eighth Amendment proscription against cruel and unusual
p'uniahment_, however, other,arguments have been put forth. For example, Ross (1972) reports that the
practice of using aversive procedures with some behaviors, may encourage their use by paraprofes-
sionals” However, the use of aversive techniques is not totally encompassed by problems. The ", .

selective application of averslve conditioning can‘be a highily humanitarian procedure. It céXfree

.Indlviduads from their crﬁppling behavior . .. and thereby enhance their opportunities to develop their

“

human qualities” (Ross, 1972, p. 146). Also, Budd and Baer (1976) correctly point out that there is a
great deal of difference Hetween relatively mild aversive techniques (e.g., short timeout) and-more
severe averslve techniques (e.g., electric shock). The controversy over the use of aversive therapy
does, hawever, remain., The courts (New York State Association for Retarded Citizens v. Carey, 1975,
Wyatt va Stickney, 1971, 1972) have ruled that: (a) aversive treatment may be used only under the
supervision of and in the presence of mental health professionals;.{b) aversive treatments which are
used to decrease behavior that serves only institutional (school) convenience are prohibited; and (c)
aversive programs to reduce behaviors can only be used after & physician has certifiéd thit the
behavior is not physiologically caused. Many such sateguards are Simple and straightforward. For
example, Martin (1975) suggests that if a treatment is used frequently over a long period of time in an
attempt to change the same behavior, then it may not be effective therapy, but only unauthorized
punishment. in an attempt to deal with therapies that may be thought to be aversive, several groups
have promuylgated guidelines about the receipt of informed consent and the utilization, of therapy
techniques (American Association” on Mental Deficiency, 1978; Cook, Aitman, & Haavik, 1978;"
Friedman, 1975). In all cases, the individual is protected from unjustified, illegal, or aversive treatments’
without first observing his due process rights {i.e., infornred consent, consent of the Human Rights

Committee, and at times, conserit of apeer review committee and application of the concept of least
restrictive alternative).

5

Punishment : ' . \(
The more restrictive type of therapy commonly thought to be aversive is that of corp'oral
punishment. Ballentine's Law Dictionary (1969) describes corporal punishment as, “Physical
punigshmen}; any kind of punishment inflicted on the body, such as whipping or siapping . . ." The
courts have been quite single-minded in their rulings on this issue. Almost all rutings have held that
corporal punishment with exceptional children is expressly “forbidden (David v. Watkins, 1974;
Horacek v. Exon, 1975°; New York Staté Association for Retarded Children (NYARC)v. Carey, 1975°;
Wyattv. Stickney, 1971, 1972). The one exception is Morales v. Turman (1973) which allowed slaps in
extreme circumstances. The courts have always chosen to consider punishment In the sense of the
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previously mentioned definitian (Ballentine, 1969), and have not chosen to consider punishmentinits

commonly accepted behavioral sense. Punishment-s behaviorally defined as the presentation of a
stimulus contjngent upon a behavior which reduces the rate of amission of the behavior (Azrin & Holtz,
1638; Sulzer-Azarotf &. Mayer, 1977). This definition changes considerably the scope of the term.
Using this definition many things can be termed punishnient which do not fall neatly into the court’s
definition. However, no form of punishment should probably occur unless strict guidelines are
followed. In fact, here too specific gulidelines have been suggssted (Repp & Deitz, 1978).

-
- -

. . . *
Shock i , v (

One of theynost controversial of behavioral reductive techniquests the use of contmgent electrical

{(shock) stimulation. In this case, the hypothesis is that the contingeht presentation of the aversive
event (shock), whenever a specitied behavior occurs, will reduce the probability of that behavior

* oceurring in the future. In fact, shock nas been used successfully to reduce several types of behavior,

however, most frequently it n&s been utilized with self-injurious behavior (e.g., rhythmical responses
which may include: headbanging, eye-gouging, scratching, pinching, biting, punching, or slapping)
with genéral success (Corte, Wolfe, & Locke, 1971; RiSTéy, 1968; Tate & Baroff, 1966; Yeakel, Salisbury,

Greer, & Marcus, 1970). The Wyatt court (1972) approved the use of contingent shock therapy only to *

prevent self-injurlous behavior which was tending to produce physical damage, and then only after
other treatments had failed, -and only with informed consent, approval of the Human Rights
Committee, and under order of the Superintendent of the facility, Shock could be used when other
treatments had failed, when it might-save the student from immediate and continues seH-injury, when it

- allowed freedom from physical restraint, when it could be administered foronly a shorttime,andwhen

its goal was to make less aversive theraplies possible (Martin, 1875). The court's position, as well as
professlohgl:ethics, would presently not allow the use of contingent shock therapy in any but thelmost
extreme cases of behaviors that were not treatable by other, less restrictive alternatives, ]

’ ~

Drug Therapy )

The use of medigcations to alter thie behavior of exceptional individuals has long been an accepted
treatment technique. Wolfensberger (1970) reports that for 30 years (earlierin this century), scientists
‘sought a “"magic bullet” (e.g., chemical compound, drug) which would “cure” mental retardation. One
such compound was_.glutamic acid {i.e., an amino acid found in the casing of cow's milk) which
increases the oxygen uptake in the brain. If the oxygen level in the brain could be increased, scientists
postulated that retardation might be minimizéd. This, of course, was not the case, and experiments
with glutamic acid no longer occur. Many gther drugs have been a1sed with exceptional populations
zﬁ/e?to modify intellectual orsocial behaviors. For example, LSD-25(e.g., Simmons, Leiken, Lovaas,

haetter, & Perloff, 1966) has been used to increase the soclal interactions between severely

=7 didturbed (e.g., autistic) individuals and their teachers; L-5 hydroxtropotophan has been used to

reduce severe self-injurious behavior in mentally retarded students identitied as having the Lesch-

Hyhan syndrome (Mizuno & Yugari, 1'975); methylphenidate (e.g., rit}aﬁn) has been used with learning

disabled students to reduce their hyperactive behavioral response (with success) and toincrease their

»

intelldctual capacity (without success) (Krager & Safer, 1975; Hotfman, Engeihardt, Margoilis, Poljzos,
Waizer, & Rosenfield, 1974). - : !

. Drugs have been used most frequentiy to reduce or punish havior, orto prevent behaviorthan to
increase behavior. When drugs are used to punish behavior, they usually have aversive physiolpgical
ettects (e.g., nausea, convulsions, temporary suspension of respiration). The courts have dealt with
aversive drug therapy in a uniform manner. For example, the court in'Knecht v. Gillman (1973} ruled
that the use of a drug as part of a behavioral treatment which induced vomiting constituted cruel and

“unusual punishment under the Eighth Amendment. The court also rejected the argument that
classification of the drug as a treatment protected it from the Eighth Amendment proscription against
cruel and unusua} punishment. The extent of the problem was compounded as the staff had neither
sought nor received the gonsentof the individuals involved in this “treatment.” Tranquilizing drugs and
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their adminlstration to exceptional persons have received similar treatment by the courts. In Walsch v
Likens (1974). the court held that the excessive use of tranquilizing drugs to control the behavior of
mentally retarded persons constituted cruel and unusual punishment. In a similar cass (United States
_exrel Wilson v. Coughlin, 1973), the court ruled that the statf of an Institution for the mentaily retarded
were prohlbited from further use of Thorazine (e.g., a major tranquilizery‘or any other tranquilizer for
the purposes of controlling behavior or punishment. The Wyatt court issued five regulations dealing
«a¥ith the use of drugs as therapy. They are: (a) the student has a right to be free of unnecessary or
excesslve medication; (b) prescriptions cannot be written for periods longer than 30 days; (c) staft

must keep records orrthe effect of the-medication; (d) physicians must review drug thérapy at least

substitute for ahabilitation program, or (4) in quantitiest
courts hdve, theretors, rejected the use of drugs with exceplonal children as therapies used to change
their behavior. , \ ‘ ‘ ‘

A-elated treatment techniGue is psychopharmacology, which Martin (1975) defines as an attempt’
to alter the brain’s chemical structure (as was the use of glutamic acid) in ordgr to alter an individual's
behavior. An example of this procedure may be Feingold’s (1974) K-P diet, which may reduce
hyperactive behavior through a reduction of chemigal food additives (see Rose, 1978 for a further

weekly: and (e) drugs cannot be used as (1) PUﬂiSh"}Pn‘\(ZfOF the'gonverier¥e of the staff, (3) as a
h

———"dj#ctaslon). Although no court cases have concerned themeelves with the applicationof this theragy,
it is likely that such treatment would 'require due process and consent procedures. A sacond:

consideration in the use of Faingold's therapy with hyperactive children is that the use of

methylphenidate (e.q., ritalln) or behavioral programs to reduce hyperactivity may be avoided if the

Feingold treatment were effective~The least restrictive alternative would appearto beamodification in
dlet rather thanother forms of thmrapy. However, the Feingold diet has shown equivocal results and

many studles ot the diet have severe methodological faults. Therefore, the effectiveness of the therapy .

may first have to be proven before conclusions may be drawn as to its restrictiveness.

As with other therapies used to control behaviot. the use of .nedication as atreatment ptogram has *

been ajor legal issue. The court, in Horacek v. Exon (1975) ruled that all drug therapy at an
Inst ) had to conform to the standards established by the-Joint Commission on the Accreditation
of Hospitals {1971). The mdst important part of these' standards may be the required follow-up
evaluation of the effects of drug treatment through the use of abjective observations of therapeutically
important behaviors (Budd & Baer, 1976). Only through the use ofgb]e\ctive evaluation will permissible
drug therapies be accountabie. . -
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‘Restraint (e.g., physical movement isrestricted or made impossibie through either physicai or
mechanical means) hds also received considerable judicial review. The colrt, in Wheeler v. Qlass
{(1872), held that the restraint of two mentally retarded persons for 77'% hours constituted cruel and
(‘gpusual punishment. The court réjected*the argument that those persons in charge were acting In
good talth as to the provision of treatment for these individuals. Algo, the staft used thistreatment as a

. punishment without first providing the individuals with their due process rights. Restraint has also

been Judged to be cruel and unusual punishment by other courts (Penav. New York State Depariment
of Social Services, 1970; Welsch v, Likins,-1974). In Wyatt v. Stickney (1972). the tourt ruled_that
restraint could not be used as punishment, but eould be uséd to prevent injury to'others or self-jnjury.
The Wyatt count further stated that restraint could not be used as a substitute for a l;e_hatﬁ tat%g
program or for the,convenience of the staff. Restraint could only be used after other less restrictive
therapies had failed and only under the aughdrization of a- mental health professional. The folfowing'
regliations applied to the use of restraint: (a) orders for restraint shall be written, and shal! be good for
periods of time not to exceed 12 hours;:{) the persofi.in restraint shatl be checkedevery 30minutes
and a record shall be kept of the check; (c) restralnts shaii be designed so as not to injurethe personin
restraint; (d) every two hours the individual in restraifit shall bareleased for 10 minutes and be allowed

st

toexerclse; and (e} reports shall be made daily to the sup%ia},endeht by the meérjtaf hgaltr\'prbfgssionaj

who authorized restraint about the reason for restraint, the type of restraint used, and the duration o’fj‘-
. “ .

Jhe restraint. <« P : X .. 1 -
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Restraint as a physical restriction of movement has been consistently held <o be cruel and unusual
punishment, except in those cases where an individual may cause injury tothemselves or others Even
. in these cases, regulations that protect the individual's nghts have been quite stringent. (Wyalt v
Stickney, 1972). The use of restraint as a treatment seems to be forbidden except in the most extreme
caaes and then only after less restrictive altarnatives: have been attempted and have falled.

- - -
-

_ Timsout L ’ ) .

. Timeout procedures have been used frequently with excepttonal chnldre‘g Timeout is usually
divided into: (a) seclusion (e.g., the individual i1s removed from the common environment), (b)
w1thdrawal e.g., the environment is removed from the individual, as in the case qf a teacher turning

, away from a'student); (c) contingent observation (e.g., the individual may watch but not participatein
activities);. and (d) contmgent exclusion (e.g., the individual may not watch or participate n the

b activities, but IS not remoyed from the environment). The courts have typically equated timeout
procedures {as ‘described above) with solitary confinement used in prisons, however, some courts
have differentiated between several types of timeout and sclitary confinement.

T In Morales v. Turman (1973), seclusion was permitted only when it mlght prevent immediate
physlcal harm tQ others orthe student, prevént substantial destruction of property, orprevent behavior

. , thatsubstantlalfy dtsrupts the institutional routine. A maximum limit for seclusion in Morales was set at

50 minutes. Ih other cases seclusion in a locked.room has been forbidden (e.g.. Horacek v. Exon,
1975°; New York State Association for Retarded Citizens v. Carey, 1975)( In Wyatt v. Stickney (1972),
the court ruled that an individual had therightto be free from isolation. However, the Wyatt court made

" . adistinction between isolation in & locked room and legitimate timeout proceduré which couid be used

under the supervlslon of protessionals in.a behavioral program. The Morales court ruled that seclusion

. for disciplinary reasons was a sufficiently severe deprivation of liberty to require due process
procedures, however, the court also ruled that timeout forashortperiod of tnme did not warrant fuildue
process procedu res.

The use of timeout with exceptional chlldren is fraught with shady issues and problematic
questions. For example: Is the use of cdntingent observation, contingent exciusion and withdrawal
prohlblted or.constrained in light of Wyatt and Mcrales ? Is.only seclusion affected by these rulings, or
only seclusron when accompanied by a locked door? Do fult due ptocess procedures need to be
followed when using any timeout procedures, or just procedures that last longer than a few mmutes?
The answers to these questlons are not clear. Recently, in a case mvolvuthhe Sawyer Unified School
District in Californla (Edﬁcatlon for the Handicapped Law Report, 1978, p. 257), aietter of complaint

s was filed with the Otfice of Civil Rights alleging that the use af seclusion {unlocked door) with a
k hyperacttve child was a violation of Section 504 of the Vocational Rehabilitation Act of 1973. The ruhng
. by that office was that such procedures when used &s a behavior management procedure. posed no

« violation of 504. in this case, howevar Jhecomplaint did not cite the child's possible due process rights
or base its argument upon the crueI and unusual punishment clause of the Eighth'Amendment.
Therefore, although there is'now a ruling on timeout as ittoncerns 504, all other questions still $tand.
The prudent as well as thg ethical thing to do would be to seek informed consent, and the consent of
the Human Rights Committee whenever employing seclusion timeout, but whether these consents are

,necéssary when employing other forms of tlmeout is very unclear.

.

Other Forms of Treatment . .

Other treatments are also used to change behaviorthat may be thought of as aversive or punushlng
(eg., aversive taste solutions, overcorrection), however, none of thesé have beén the subject ot direct
judicial review. As they are commonly seen as behavior reductive techniques, it would-be best if the
concept of least restrictive aiternative.as well as informed consent and the consent of the Human
Rights-Committee were obtained prior to lnstltutlng treatment. ’

Regulations cited earlier in this section and guidelines cited ejsewhere in this paper peint out the
practical need to use behavior change therapies only whenone follows alogical procedure protecting
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the individual's rights and documenting the procedure. Those guidelines suggested by Repp and Deitz
(1978), the Department of Health, Education, and Weltare (1971), the Mental Health Law Project, and .
those ofthe American Bar Association/Commission of Mental Disabilities (reported in Martin, 1979) all
are good models which ‘may be adapted to meet the needs of an individual school or facility. The
professi ‘ Qvides service to exceptional children without knowledge of the current law, -

concern for the rights . OF attentlon to guidelines invites both protessional and personal
_ disaster. No longer can th¥se issues inherent in the ptovlision of treatment to exceptlonal populations
be secondary conslderations

deve )
evolving legal/educational tramework.

. 3 _
The Cost of Special Education

The financing of special education has been, and continues to be, the subject ofditigation within

the courts. The Federal Government recognized financing of special education as an issuein Sectjon3

" of Public Law 94-142 (PL 94-142, 1977), when it states that, “. .. families are (sometimes) forcedto tind
services . . . at great expense.” Also, in the Developmental Disabilitles Act (PL 94-103, 19755'. the
Federal Govergment states that It and the “States havean Bbligation to assurethat publicfunds are not
provided to prégrams which do not deliver appropriate treatment, services, and habilitation ordo not
specified in the Act.” This point is also made in Mattie T. v.

aken steps to assure that, th rough the
control of governmental fi ncial aid, all exceptional children will receive at |east minimally
acceptable educational treatment at those tacilities receiving government monies. '
"« Although the Federal Governmgnt has published several regulations to agsure tke provision of.
serylces to exceptional children, and'has stated that free, appropriate public education must be offered
to these chlldreq, exceptional children still face barriers, to these services, In the case of Milisv. The ,
Board of Educ:%wpthe District of Columbia (1972), the school board tgrgued that the provision of
i i vices to all exceptlonal children within the distric i
i8 argument was rejected by the court who noted that t
could not arbitrarlly be permitted to affect exceptional children more.heavily than normal children. As
* willl be noted later, the.court's decision In the Mills case'is clearly that whi
Law and.pregently is seeing favorable support In-a number of court ca
#iitigation has not always supported this position. oL
" In New York, financing for tuition-only or all-necessary-services has been de&lded based on the
deflnition of a child as physically handicapped. New York State defines physical handicaps as
deafness, blindness, and other physical handicaps (a.g., cerebral'palsy, spina bifida) but excludes
other exceptlonal chlidren. Financing fot.the education of an exceptional child defined as otherthan
physically handicapped has been limited to tuitlon-only when a child’s education required placement
in 4 residential facility (In re Stein, 19756%): The court stated that parents had a basic obligation to
provide food, cloth'}ng, lodging and othermnecessities for the child even though it stipulated that the °.
child's handicapping condition required residential placement on a 12-month basis. Later (Matter ot
- Levy, 1976% In re Davis, 1975%). the New York courts again supported the position that parents of other \
an physically.handicapped children could be required to pay for part of their children's educational +
expgnse, and that this requirement does not broach the egual protection clause of the Fourteenth
Amendment. Fiftther, the New York courts (Inre Les E. B., 1975") set a limit on the costofeducating a
handicapped child as did t:mﬁ fedeyal courts in Doe v. Laconia Supervisgr 6f Union No. 30 (1975) by

stating that the payment ofduition for special-educatipn was approved, but only at the state average
tuition level. «, T ’ :

Although there have been’ several
children.there have been those which s
supported full funding for those students it defined as
the courts held that a i:eretgal palsy child qualified as physically nandicap@d,‘ana that the county in *
X —
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whichthe child realdesm\us( ;)Q:de tha findncial resources necessary to secure educalional serviges
for the child. This position has aiso held true in ot‘;\er cases where the City (In re H,, 1871; In re H,,
1972°).or the.gounty (/n re Borland, 1975 In re'" etty, 1974%; In re K.. 1973°; In re Leitner, 1972*;
Michas! C. v. te, 1975') hgve been Ins}ructed by the courts to provide the financial support

necessary for educational services within of putside the county, and/or in residential placements, .

. Outsidé New York, ther&-has aiso Been support for publicly financed special education. In Natonabah

v. Board of Education of Galtup-MgKinley City School District (1973), the court determined that,the
schooi system must provide finanging for school programs tg all students on an equal basis. The
courts contention that school disticts must pay for special education s aiso noted in Denver
Assotiation for Retarded Citizens y School District #1 (1975) where the court mandated school distric
financing ot special education serices for the mentally retarded. In Oster v. Bevilacqua (1978°) an
Oster v. Boyer (1977'),°the plaintiffs sought to have a Rhode Island law declared illegal. This la
allowed a Local Education Agency (LEA) to telinquish responsibility for the education of exceptional ,
children who are placed in facilities under the direction of the State Department of Mental Health, . 7
Retardation, and Hospitals (D’HRH).,_The plaintiffs argled that, subsequent to placement in DHRH o
facilities, the parents of such children are required to contribute a considerable sum fo{ these . <
programs. As such, the state was mjsrepresenting the Rhode Isiand public schools to the Bureau of ‘
Education for the Handicapped by stating (in approved. state education plans) that ali haqdiéappea
children in the state were receiving a free appropriate education. In another case (Kopsco v, Riles,-
1977°), the California public schools were ch rged with violation of California’s constitutional equal
protection clause. When school districts sent exceptional children to private schools because they >
could not’provide)educational services to those children, they provided the parents with insufficient
funds to cover the full cost of thé private education. California’s public schools are now obligated to
pay fuli tuition, t!ahspo rtation, and maintenance costs of private school placement.when they can offer
no appropriate pldcement within the schools. The same conclusion was reached in federal court
(Kruse v. Camipbell, 1977), however, this decision rested only 6n the Vocational Rehabilitation Act,

s

Section 504 (PL 93-112, 1974) which establishes that educational rights of the handicapped are federa. .
civil rigihts. This issue, however, continues to receive Iégal review through"litigation.,ln the case of’
LeClerc v. TbompsAon (1978), the plaintiffs, as in Kopsco v. Riles (1977°), alleged that subsequent tg
‘placement in private educatlonal settings, the LEA's have only provided partial funding for the
placement. They further alleged that this partial funding is a violation of Section 504 (PL 83-112, 1874)
and are seeking the provision of appropriate education at no cost to themselves. In the southwest

. (Howard S. v. Frieridswood lr‘rqepéndent School District, 1978%), the courts'upheid the public funding

-

of the education of.&xceptional chiidrén in private facilities through regulations associated with
Sactjon-504 (PL 93-112, 1974; PL,94-142, 1977}, and the Fifth and Fourteenth Amendments to the

United States Constifution. However, in Washington v. Dannon and White (1977), the court heid that *
the state‘is mot obligated to psy for. réhablti;atlon/educa;ipn of mentally retarded persons in private ~
facilities when they have been convicted of a crime and are on probation. The difference, as the court
saw it, is that the parolees; would have a right to treatment If committed but had none when not -
committgd (e.g., on probation). - e e -
. Although there are tourt cases on both sides of the financial issue, the record from the litigation
“shows a clear swing toward the establishmentof financial res nsibility on the part of the state and the.
school districts ‘and away from the parents. As-Reed Martin [1979a) "states, “. . . under the U.S.
Constitution, Pl 94-142 and Section 504, sehools must provide education at no cost to the parent” (p.
321). . ° oS oo co
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. No discussion of the legal rig,hts‘of the handicapped would be complete without first considering * *
their employment rights. A primary purpose of the educationat system is to adequately preparé °
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handicapped students for meaningful and fulfilling careers, hence the process known as career

education has become an important aspect bf most educational programs. Career education has been

defined by Brolin and Kolaska (1979, p. 102) as “the process of systematically coordinating all school.
family and community components together to facilitate each individual's potential for econpmic,
0social, and personal fulfiiment.” Edwin Martin (1974, -p. 1) speaking at the National Topicai

Conference on Career Education for Exceptional Children and Youth in his capacity as the deputy

director of the Bureau p! Education for the Lt-i'andigapped, outlines the federal government’s position
. < whenhe set 1977 as a goal when . . , every frandicapped child who ieaves school will have had career

.education relevant to the job market, meaningtul to his career aspiration, and realistic fo his folest
potential.” The inclusion of career education and vocatidn preparation into the educational curricu

‘of handloapped individuais is consistent with the treatment rights discussed earlier in this papat, as
every indlvidual must have his/hef own written educational program designed to allow him/her to
acpi’_eve at his/her maximum potential. No matter how good career education programs are however,
handicapped individuals will still face many obstacles on the road towards meaningful employment as
they leave the comfortable educational realm.andenter the cold and cofmpetitive realm of business. In
addition to the obvious limitations imposed by their handicaps (depending of course on their sgverity).
handicapped individuals also face the:conditions of “Brejudices and attitudes of employers, the
inaccessibility 6f infofmation networks, the absence of adeguate transportation facitities, and
architectural barriers” {Gittler, 1978, p. 958). A discussien of the litigation and legislation which has
transpired in an attempt to p‘rovid/e/harl,dlc Qped individuals with the equal employment opporiunities

which gre’rightfully theirs will constitute ‘ e'tinal major section of this paper. K

- R _/ . .
. f ¢ ) v R
History - .77 L Co - -

Legisiation aﬂdcting the employment eights of the handicapped dates back to 1917 with the
passage of P.L. 84-347 (the Smith-Hughes Act) and extends in.a continuous fashion to 1978 with the
passage of P.L.. 95-602 (the Rehabllitation Act Amendments of 1978). The major portion of this section
will concentrate on P.L. 93-112 (the Rehabilitation Act of 1973) and its subsequent amendinents, but a

iS4 v

brief discussian of the history of employment legislation is appropriate.

vocaticnal‘education: Designed primarily to dea| with the vocational rehabilitation of veterans, it also
created a Federal Board for Vocational Educatlon\This legislation, by providing funds to states on a
matching basis, was one dffhe‘flrst governmental attempts fo deal with theproblem of employing the
<handicapped. - .’ .- ‘ -
P.L.:65-178 (the SoldierRehabilitation Act) passed in 1918, expanded the authority of the Federal
Board for Vocational Education by allowing it-to provide vocational rehabllitation programs for .
disabled veterans who had been ugéble to obtain employment In a'gainful occupation. Again, the
federal government was beginning to express its concemn forhand‘lcapped individuals by a_epropriab

The Smith-Hughes-Act of 1817 (P.L” 64-2%7) established a Joint federal-state program in

Ing funds for their employment rehabilitation. . : e
The Vocational Rehabilitation Act of 1920 (P.L. 66-236) establi§hed federal-state rehabilitation
programs and required, "(1) deveiopment ot a state planto be submitted and approved by the-federal
- agency; (2) an annual report to the Federal Board for Vocational Education; (3) establishment.of the
state program under the state’s'Vocation Education Board; and (4) proliibition of fund expenditures for
» buildings or equipment” (Bitter, 1978, p. 16). This act was the beginning of public rehabilitation in the
Uhited States. ) . ) . N
The Vo“catiqnal Rehabilitation” Act Amendments of 1943, 1954, 1965 and 1968 _extended the
coverage of the original act to include persons who were mantally ill, mentally disabled, or those who
were handicapped by social conditions. THese acts also provided addjtional funding and autiorization
* to provide vocational evalyation and Work adjustment services to individuals exhibitirtg all handi-
- capping conditions. Public Law 80-617 gave the President the authority to formulate rules, which
prohibit discrimination in employment in an gxecutive aigency on the basis of a physical handicap, and .
P.L. 93-516 states that blind persons licensed by a state agency are given priority to operate vending
- facliities on Federal properly. The State d@nd Local Fiscal Assistance Act of 197’5 dictated that -
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] 'government employers receiving federal revenue sharing funds are barred from discnmmat,mg onthe -
basis of a person's handicapping condition and P.L. 94-103 (the Developmentally Disabled Assistance
and BH! of Rights Act) required that each' recipient ot funds take affirmative action to employ and
promote qualified handicapped individuals. o .
* 'As important©as all the previously described legislation is, piobably the most important (as  *
. concefns the employment rights of the handlcapped) is the Vocational Rehabilltation Act of 1973, and
2 . itssubsequent amendments (P.L.'s 93-112; 83-516: and 95-602)gThe most famous portion of the Act1s
- * Section 504, and reads “'no otherwise qualifled handlcappéd individua! shall, solely by reason of his
, hgndicap, be excluded from_the participation in, be denied the benefits of, or be subjected to
Jscrimination under-any program or actlvity receiving Federal tinancial assistanee.” Equally as =~
. important (though not as famous) are Sections 501 and 503 which extend the same protection to
. . P handicapped Individuals emplayed or seeking employment with the Federal government or gon-
. tractors (over $2,500) to the Federsl government. Section 501 is enforced by the Ciwvil Service
Commissiort, Section 503 by the Department of Labor, and Section 504 by the Office for Civil Rights
within the Department of Health, Education and Welfare. All of these sections have as their goal " -
equallty for the handlcapped in two senses, (a) equal treatment, and (b) equalopportunity to achieve. -

[} -~
Ye * >
,Discrimination . - S

. . . \ . . '
* The rules and regulations for Section 504 (Fed. Reg., Wed., May 4, }977. p. 22680) delineate the

Qspeciflc activities for-which discrimination is prohibited. They are:
“{(1) Recruitment, advertising, and the processing of applications for employment;

‘

~) - (2) Hiring, upgrading, promotion, award: of tenure," demotion, transfer, layoff,
. termination, right of return from layoff, and rehiring; \ )
. (3) Rates of pay or any other form of compensatlon and cha in tompensation;
. 4 . (4) Job assign ments, job classification, dtganizationa structures, position descrip-

' tions, line of progression, and seniorify lists;
o : (5) Leave of absence, sick leave, or any other leave; ' ‘
- (8) Fringe benefits available by virtue of employment, whether or not administqr\ed '

, by the reciplent; . . . .
. N ' . (7) Selection and financial support for training, Including apprenticeship, profes-
s sional meetirigs, conferences, and other related activitles, and selection for
. . % .leaves of absence to pursue tralnir; . ’ .
L (8) Employer sponsored activities, including soclal or recreational programs; and
(9 Any other term, condltion or privilege of employm}(\t." ¢

) As can readily be seen, discrimination Is basred on all facets of a business. * ‘
.o Discrimination itself can-take two forms (Glttler, 1978). The first is talrly simple to detect, and " *.
. consists of an employer-maintained policy which, although neutral in its face vaiue, has the unlawful
; « effect of screening out certain persons. An example of this type of discrimination would be the *
'J requirement of a blind person to complete a standardized written test. Although this test may be
r‘* required of all applicants, the employer must make special provisions for a blind person (e.g., a braille
exam). The landmark case of Griggs v. Duke Power Company (1971) can be used to illustrate this
. point. Although this case was dgcided under Title VI| of the Civil Rights Act, itmarked the firstrulingby
’ the court on this issue and mlist be used as a basis for other, similar cases. The Supreme, Court found
that an employer’s condition of requiring ahigh school education or an average score on standardized
intelligence test had a discriminatory effect. Although there was no discriminatory intent, the effect
was enough for the court to find for the plaintiffs. ' '

The second type of discrimination involves individual complaints, and in order to show a prima
facie case of discrimination, the plaintiff must follow the guidelines set by the Supreme Court in the’
case of McDonnel Douglas.Corporation v. Green (1973). The plaintitf must show (a) membershipina -
. protected class; (b) application and qualification for thejob; (c) rejection despite qualification; and {d)

“ after rejection, the position remained open and applications were sought. i the plaintiff can-establish
these points, then the burden of proof falls to the employer. This is nof'to say that employers may not
establish certain requirements for their jobs and refuse to hire.persons who do not meet those

..
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requirements. For exampie, in the case of Coleman v. Darden (1977), the court held that the Equal
Employment Opportunity Commission's refusal to hire a visually impaired person.as a research
assistant for its attorneys was not discriminatory since good visual skills were necessary for adequate
performance on the job. Similarly, the casé of Magruder v. 8elling Areas Marketing, Inc. (1977¥ the
court ruied that the discharge of the Rlaintiff was tor a good reason not reiated to his physlca'i or mental
handicaps. What the court is in effect saying is that employars, although they may not dlscnmmate?’\“
the sole basis of a handicap, can establish certain minimum requirements. Some employers £o
discriminate on the basis of an individual's handicap, however, and the éourts have consistentty found
for the individuals. Courts have found for the individuals and defined handicaps in such diverse
tuations as overweight teachers (Blodgett v. Bo of Trustees, Tamalpais U.H.S. District, 1971;
arolisi' v. Board of Examiners of New York, ), blind teachers (Bevan v. New York Teachers’
Retirement System, 1973; King-Smith v. Aaron, 1972), and municipal employees with heart murmurs
(City of Wisconsin Rapids v. Wisconsin Department of Industry, Labor and Human Relations; 1977). As
,afinal example in the case of Bucyrus-Frie Company v. Wiscopsin Department of Industry, Labor and
"Human Relatlons, an individual was refused employment as a welder because the company’s doctor
stated that the Individuai wouid have a high likeiihood of impairing his back because of his physical .—.\
handlcap The court held that because the individual had passed the company's weldirig test, the
empioyer had not adequately shown that the person couid not perform the jéQ
A person’s ablility to perform the requirements of a job is, of course, critical in employment
decisions. The regulations for Section 504, however egpllcltly state that an employer must make
“rewsonable accommodations” when hiring handicapped indijiduals. According to Section 84.12 of
the Rules and Regulations to govern the administration of Section 504, recipients of federal funds
“shali make reasonabie accommodation tq the known physical or mentai limitationsof an otherwise
‘quaiified handicapped appllcant or employee unless the recipient can demonstrate that the
accommodation would impose an undue ,hardship on the operation of its program.” A reasonabie
accommodation is that change in the’ sfructure of the position that would allow the handlcapped
individual to perform the essential furictions of the job. This concept of “reasonable accommodation”
is highly controversial, rowever, without It, empioyers would oniy have to afford handitapped
individuais equal treatment. For example, if & mobility-handicapped person were given only equai
treatment with no special accommodations, then an empieyment interview held in an inaccessibie
building wouid effectiveiy eliminate that individuai from consideration for the Job. {S)he wouid have
been given equal treetment (he was invited to interview) but not an equal opportunity to achieve. The
. intent of “reasonable accommodation” is to insure that ail handicapped individuaf$ hav,e an equal
opportunity fo achieve. . v,
. R Reasonable accommodation may take two forms, the first of which is access accommodation.
This may involve building modifications or change in the location of a job, but by whatever means, it is
simply assuring a handicapped individual that (s)he wili be abie to get to the location ofthejob. Lettis
examine a hypothetical example to illustrate this point. It an empioyerin a three-story building where’
only the first floor was accessible had a position open for a CPA with the office located on the third 5
" floor, a reasonable accommodation for a wheelchair-bound applicant would involve moving this office *
to the first floor. This minor change would in no way effect the essential functions of the job, yet it *
would afford the handicapped: individual ar equal opportunity to achieve.
More controverslal and more open to judicial interpretation is the concept of reasonable
accommodation by adjustments or modifications to a job. The standard in this case again is the
question: Can the individuai perform the essential functions of the job? In order to determine the ‘
answer to this question, employers must, pertorm a detailed job analysis for all their positions. The ’
nonessential functions must be-eliminated from the job when considering handicapped individuals for 4
the position. In the case ot Burmankin v. Costanzo (1976), the question of whether or not a blind
“ ' teacher could perform adequately was raised. Although itwas demonstrated that the teacher would be _-
' -unable to perform certain aspects of the job (e.g., lunchroom and playground supervision), the court
found that the teacher could still teach (the essential function of the job), and ordered appropriate
action. In the case of Holland v. Boeing' Company (1976), the court found that the company had
unlawfully discriminated against-the plaintiff by assigning him to a job. that he could not perform
because of his disabliity. The company did have other alternatives, and should have proceeded along
- z .
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"Bona Fide Occupationai Qualifications . e
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those lines In the case of Henmann v. Board of Education of the City of New York (19707, the plaintiff
was defied a feaching certificate because ghe was in a whgelchair. At a later date, the board reversed
its stand and granted the license, and thecourt dismissed the case on the grounds that the plaintiff had
no standing to ¢hallenge the constitutionality of the board’s policy. Finally, in the case of Chrysler
Outboard Corporation v. Wisconsin Department of Industry, Labor and Human Relations (1976), the
court found that the risk of future absenteslsm and higher insurance costs do not constitute a legal
basls for not hiring a handicapped person. )

_In the Chrysler case, if the company hadbéen able to show undue hardship by this accommoda-
tlon, then it wuld have had a legal basis fqi refusing to hire a handicapped person. The concept of
undue hardship is quite different than what had been discussed up to this point. In educational
programming decisions, thé courts have consistently held that increased expenditures do not
constitute an argument for the denial of services (e.g., Hosier v. Evans, 1970; Mills v. Board o
Education, 1972). However, the law explicitly ‘states that in employment decisions, the courts may
make individual judgments concerning the amount of hardship caused by the accommodation.
Factors to be considered include: “(1) The overall size of the recipient's program with respect to the
number of employees, number and type of tacilities, and size of budget; (2) The type of therecipient's
operation, including the composition and structure og the recipient’s work force, and (3) The nature
and cost bf the accommodation needed” (Rulesand Regulations for Section 504, p. 22680). Therefore,
it an organization can demonstrate that to accommodate the handicap of an applicant would cause
undue hardship on the operation of its program, then that accommodation need not be made. '

€

As has been dIscussed earlier, itis essential for a handicapped applicant to be able to demonstrate '

that (s)he would be able to perform the essentigl fynctions o,fg job, should (s)he wish to legally
challenge a company for not hiring him/her. Most cases are decided on an individual basis, and
blanket disqualifications: of a certain group of individuals are rare, howsver, if a companyis able to
demonstrate that a certaln group of people would be unable to perform the essential functions of ajob,
a company may petition for what is known’'as bona fide occupational qualilication (BFOQ), and with
the BFOQ be able to legally excluds ali Indilviduals of that group froin consideration for emplgyment.
"A bena fide occupational quailfication permits an employer an gxception fromthe

general prohibition against policies which discriminate a designated class and atiows .

a policy which absolutely excludes all members of a protected class from a particular .

job regardiess of any individual's qualifications or abilities. The ‘exemption, is !

contained in the Age Discrimination in Employmeént Act 6f 1967, and Title Vit (of the

Civil Rights Act of 1964), (Gittler, 1978). - . 4 ’ ‘
These exemptions must be job related, not suffer from overbreath, and, if not granted, would in some
way -undermine the business (Diaz v. Pan American World Airways, Inc. 1971). For example, if a
company were to state that no individyals suttering from cerebral palsy (CP) would be allowed towork
as electricians, this statement would be overbroad. However, if the company further clarified this point_
by stating that no wheelichair-bound CP individuls would be hired (because the job'entailed climbing

faddérs), then it would be a legitimate exclusion. As is often the case though, companies’ attempts to-

exclude certain classes are often overbroad. In the case of Beazer v. New York City Transit Authority
(1975), the total exclusion by the New York City Transit Authority of all formey heroin addicts,
participating in methadone mtaintenance programs was found to be unconstitutional, as were the
medical standards that excluded epilgptics from employment as police officers in the case of Dbran v.
City of Tamga and Tampa Civil Service Board (1976). Finally, in the case of Fraser Shipyards,;lnc. V.
Wisconsio Department-of Industry, Labor and Human Relations (1976), Fraser's policy of not hiripng
diabetics as welders was found to be discriminatory. Although Fraser could demonstrate that some
diabetics would be hazardous to themselves or other employe®8when welding, the evidence was not
shown specifically for the individuals concerned, therefore, no blanket exclusion was granted,
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. !/ The study of the employment rights of the handlcapped is an area wh haslong been neglected
, by special educatlon personnel. However, because of the goal ofdeveloplng the maximumypotential of
each individual, and in providing hitn/her with the skills necessary to live as independently as possibie
! in today's world, it is an area which deserves undivided attention. Special education teachers must be
able to communicate basic employment rlqhts to their students and the parents of their students;
university personne! must be able to adequately prepara teachersin this area; and administrators must

Insure that curricular offerlngs include Instruction in employment rights.
For all involved in the education of handicapped individyals, .a basic knowledge of their
employment rights is essential. To shy away from this area because as educators, we are not involved

) with out students’ aqult livesis slmply naive. Everything we do points toward adulthood and as a result,

-

we must become involved.

~ R . P ( N

Conclusion

and the state and Federal courts. Not only has educgation for exceptional children changed draotacally

- over the past fifty years, but the attitudes of legislators and their legislation have dramatically changed.
No longer are exceptional children refused educational service. No longer are institutional placements
and custodial service the least restrictive environment and alternative available to exceptional
chlidren. The public school and the communlty are now the place where most handicapped children
will recgive their education. No longer are handicapped persons barred from employment or higher
educatlon or access to public, facilities. Now, governmental regulation and legisiation protect
handicapped persons from discriminatory employment practices, educational environments are
‘adapted for their educational needs, and bulldlngiayrcmtecturally modified toprovide access to all
persons, - .

The changes that have occurred have neither been swift nor have they been without opposition.
Aithough we have cited nearly 200 court cases and Items of leglslation that have had direct impact on
handicapped persons, the citations are by no means exhaustive. The fieid of speclal education and the
. rights of thg handicapped, in general, are currently undergoing a litigative explosion. The number of

. court cases currently receiving. judicial reView at the state and Federal level, though large, is mostly
overshadowed by the number of focal due process proceedings. Each state education association and
each |ocal school district faces the possibillty of and responsibility for, educational and procedural

A review through the exercise of students’ parents’, and guardlans’right to due process. This review, and

a review of state dnd Federal courts and the legislative mandates are a strong ctllenge to special

~ educators. |n the next few years the system will test its own limits with diverse cases and hearings on

dlverse lopics leaving, in the end, handlcapped. persons, the government,.and the schools mutually .

T respbnslve—and responsible to each other. - -
N » ’ N -

- -
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Special education has come under the direct analysis and supervision of the nation's lawmakers .
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Footnotes ' )
‘Reprl'nts may be obtained from either author at Department of Learning and Development, Northern Hiinols University.
. s _DeXalb, Hilinois 60115, ' .

?The order of iuthouhlp was determined by a coln toss.

JAll starred (*) court cases were state or local decislons and may not have naticnal implications.

e‘LOIm“fﬂgélW environment and least restrictive alternative for the purposes of this paper are notidentical. Althoughthers has
been & good deal of Interchangeable use of the terms (e.9.. Abeson, 1977; Schmidt & Wiiliams, 1978) they are in fact.
different. Least restrictive environment, as it implies, is a

n environmental or placement concem. The question: Whare is it

. > ’ that the child wili recalve his/her education? Least restrictive alternative is a programmatic concern. The question here is

. What type qf technology can best treat, though least restrict thé individual? This paper Is concemed with both issues
therefore, we will strictly adhers to. vedefinitions outlined above. , -

. $The Brown v. Board, of Education
- the LRE movement.
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HOW TO READ LAW REFERENCES AND HOW TO FIND THEM
1. Example. Gurmankin.v. Constanzo 411 F. Supp. 982 (1976) atfirmed, 556 F. 2d 184. -

2. F. Supp. = Federal Supplement . o - *
3. 411 = Vol. 411 - . ’

)

4.882%p.9620f Vol 411 - o - ) .
. & affirmed rﬁeag{mat the case was heard In a higher court and this too should be reed. ,
T . - 8. F 2d = Federal Reporter 2nd Series (fook for the 2d on the binding) -
¥ 556 = Vol. 558 ¢ .
T : 8. 184 =.Page 1845t Vol. 556 :
)  8-Law.s on the 2nd floor of the library. o
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