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‘has been an-accepted given in the contemgorary history of higher

hcrossroad and often the focal p01nt for .the cultural llfe

»

’ | - INTRODUCTION T ) :

The openness of the public college and uniyersitylcampus-,

education. The caﬁpus, almost by deﬁinition, has been a

Y ! .

of the 1nst1tutlon and 1ts env1rons Kaplln p01nts out th;s
role by wrlt;ng that “postsecondary 1nst1tutlons have been the
location for many types of events which attract_peopLe from. the

- .

surroundlng communlty, and sometimes’ from other parts of*the

Fand the world." HE writes that Ybecause of -,
their capacity for large audiences 'ard the sheer numbers of

v
~

students, facuity, and staff on.campgs everyday, bostsecondary
1nst1tutlons prov1de an excellent forum for speakers, conferenCes,
pamphleteerlng, and other klnds of lnformatlonal exchanges In:

addltlon, cultural, entertalnment, and sportlng -events attract

14

large nﬁmbers of outside persons nl
\

. .
There is llttle doubt that the vitality and enrlchang cllmate

’

of the American h1gher educatlon pr3cess lS highly correlated

¢o this 1nterfaced relatlonshlp wh1ch it shares'with its

-

external envlronment; The academy has&prbgresse& away- from
- L. ke .

the cloistered, elitist institution that existed in . the

historical heritage of higher edheation.’ . » n

N f
L4 .

Unfortunately, thls Openpess posgd altogether new dlmenslons

for h1g educatlon admlnlstrators in the ot too dlstant past. c
N ;

LS '

:/f?enly, the vulnerablllty and access1b111t1es of the publlc - -

7/ .
-~ . . ‘ ¢

ollege or un1vers1ty campus to both 1nternal and external . 3'

4 . -~ . &
TR . Lt . 3
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T dlsruptlve forces became 1ﬁmed1ately evident. Blumer and '-
\’ ) “ .
Wistil found. the follOW1ng o . . R 1
\ ! . . * * I *
The late 1960's-and early 70's brought to the ; )
, - campus g number of' new concerns .with regard to . ¢
’ campus &ecurity. Panty raids, beer bust§, and N v

- .

college pranks faded, far. oVershadowed by
collectlve violence, sabotager and higher cﬁlme
Vo~ e T rates. Street'violence in response ‘to the
‘ . mllltary draft and the Unlted States intervention

' ' * in the Vietnam War expansion'into Cambodia ’ .

N brought building takeovers, highway blockages,
bombings, and aects of arson. Class boycotts » >

~ and strlkes occurred frequentlys. C

y

Haplessly, the decllnlng pollt1c1zatlon of. the American

~

college student anq the ,end to the Vietnam War related pgotests

L]

have not healed the residual scars and have not prevented an
¢
insipid~new turn of events for the college campus. ~The

" . . wulnerabilities of the campus are st;ll being exp101ted

Again, - Blumer -and WlStll comment-
;-
- . Educatlonal 1nst1tutlons ga1ned unwarranted notoriety
through news media goverage of those pro§est activities.
Some security directors believe that thid public exposure
was partially'regponsible for the dramatic increase
in violent crimes, rapes, robberies, and even hOmocides
on college campuseg. -...Consequently crime preventlon ya
. efforts are being increased on coflege property in 3 v
qrder to cut down on the free access to college property.
\ . ' ' R
Blumer and WlStll a uniVersityfcounsel and security director,

respectlvely,,qpserve "the deszreable Openness of the college

: community invites crime._and makes security management difficult.

Some. administrators have been faced .with weighing the value of

openness against possible criminal activity and 1ts impact on .
4
1"

the college community. This is indeed a troublesome predicament
: ' for higher education.
- § : ) o ’ 7
This disturbing trend is well documented- in.the two-part

L

chronicle and analysis of the recent events at Kent State University. .

\‘l‘ '\“ " .-_- ’ ~
. 5
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The campus polrce chief dand a renowned crfminoi gist faculty member&

Yy ‘traced the hlstory and dynamlcs of tie recent encampment/confront&&ion,
to ha;t constructlon of a campus gym adjacent to\the site #shere
four studeht#‘Were kllléd An the 1970 shootlng The authors devel—

¢ v )

oped the evolutlon of a 1ocal;zed anti- constructlon movement on the
’ PR Y

campus to an entlrely new type of entity, a rad1callzed group -
" ‘o fnown as\the “May 4th Coalition" supported by a movement known“ '
. . as the "Revolutlonary Student Brigade." Malone and Eastman descriped
- thlS mobement . i ‘. ) .' }.

¥

In 1977, perhaps beg;nnlng in late 1976, a new
- type of activist ‘movement seemed to take hold
: based on a cooperative effort of students apnd
‘ non-students, ,perhaps with ccontrol lying with
. ‘the latter. It gained suéh impetus, that one. &
Y 3 might conclude that the.era "of independent : ’
student aqt1v1ty had passed and that a ‘broader
. based coalifion-type, ant1~estab%}$hment
movement was underway. - o .

v -

Resulting data bore out their observations 1n numerous
» LAY . . N (

y situations regarding the influence and frequency of outside

.o, 3 -

oo , \ y )
. participation. For example, when\one series of arrests was made
"“on July 12, 1977“in response to deflance to a court order, 125 out
]

. of 193 persons arrested at a rcampus 51t—1n were dlscovered o be -
" ‘ 4 é . i . ’ .
non—students. ' : } x .
> . 4 :q ‘\; .

.

Recognlzlng the .recent Kent State Un1vers1ty protests to be

a, larger scalefact1v1ty based on emotional issues does not ellmlnate
. 1. -

-

or 1essen the vulnerablllty of ‘other- campuses to out51ders 1nvolved
1n cr1m1nal or dasruptlve lnfluences. P0531b1y lt'if indicative
/

of the'need for countermeasures to deal with persons—and influenees,
1n the legal arena, - whep the safety and sedurlty of the campys

r

P commun;ty is threatened " Hall. and Beck sounded the alarm in

1914 when they warnéd that "colleges and; universities should glve
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. . advance Tonsideration to "appropriate”dctions to’ be taken if,

[ hd Yy . v

disruptors are found “to be students from other schools or norm-

? . v 7 ‘ 1‘ . ; \ " '. ’ :
- students.” ‘ . . o I

- The legalisﬁe necesshr& fof the Maintenance of the campu$
community were predicted by Robert M. 0'Neil, pres®ntly the .

% B l , ) .
‘President ®f The University of Wisconsin System, when he stated ‘.

“‘"cpileges andlunivérsities w}ll turn ihéfeasingly to the courts for
L, e T ' - ' . ;
’/ protection against hostile externdl pressures and intrusions.

. 7 .

.Althdﬁgh O‘Neillwae talking about'ail‘external forcés ranging fram
such thinge as regqlatory\egenggee dowﬁ to the campus burgleﬁ, the
- B b Cos .. to ‘ .

. . litigation factor he addressed could’Become more pgrvasive in A

d .

public collegée and'univérsity a&ministraticn; .o .
. , - . . . . . . ¥ .. . 4 1. ‘-_
"Paralleling and coincident: tp the period of’ turmoil on the

r

k] .
-' 13 : 4 ~ . -
-+ campuses there had been a redefin¥tion, and some feel .a circum-
- . : b ‘ «* ' RS . ~

scribing, of “the” powers of the unlverSLty lRegardless\of the

feellngs of phllOSOphlcal stance of admlnlstrators and others
. - [} LY
» elther way, ,at least two concepts had eme:ged.,-Flrst, it waa

\duriné this'crisis period'that tpe law of higher'education emerged,

.

3 . and secondly,'constltutlonal protecthns were deflned more exactly

. s
ogxcampus, especmalfy w1th regard to the Flrst Amendment—

”
* * ' IJ‘ -

' . O Neil wrltes. -l ¥ o f ..

. » ' -

. Most of what we now destribe as-"law of'higher'
educdtion" was promulgated in a period of crisis.
+ The vagt majorlty'of recent court_cases 1nvolv1ng
. . colleges and universities grew out of the dlsmlssal
' and suspension of students. for campus protest
activities: These cases deal ‘with occupation of , - i
buildings, breaking .of Einaows, blocking of entrances,
disruption of R.O.T.C. Ceremonies, gnd similgr =~ .~ °
F S cehfrontatlons between students:and adanlstratAOn.
Many of the decisions define¢ (in ,tonsiderable detaii)
. the procedures thak must be followed in punlshlng
\ student transgressoxs; other' cases define the ran
of student conduct{protected by, the First Rmendme
P ~ : : ‘

Q : Lo ” ‘ Ce
FRIC - . . ' : § e
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Commenting to.similar observations with regard to the .
\ , ; : ,

. . . -

court decisions. that developed in the emergence .of the meteoric :'. *

a

e .
‘rise of the law of higher education,‘Qlenny and Dalglish have-
. - . - . ' - -
) remarkedton ¢certain matters with regard to the First Amendment.
’ L]

These hrgher education researchers stated‘-“yet at the same t1me .

.

’ f
that its members are protected ‘as c1tlzen; the university communlty
L as a pollty, is much more prone than the cmtlzens at large to
/

exdrcise constltutlonal rights, especially those under the Flrst *
'Amendment."lo ' g ’ . o g .
By way of, intreduction, we have examined the fact that‘publid\ ‘

& d - ~

C v colleges -and un1vers1ty .campuses ‘are 1ncreaslngly vulnerable to
cr1me and d1srupt1ve transgress1ons by outsiders as well as

1ns1ders., We have seen a-call for admlnlst’ators to develodp
: S -
legal countermeasures to deal with this problem, at a time that .

)

. ' First Amendment rights are moré refined and defined with regard .

. to the behavior of individuals on these campuses. Let us proceed to
. N - ’ . Tw y . >
Pi explore the legal issues and processes related to controlling

~

4 * -

access' to the campus.

3

. S
-

, ' Statement of the Problem . - -

A

“ N “; " - . ’ Y +
‘ The questiOn of intruslons by outsiders onto the campuses

of publlc colleges® and unlversmtles, that' affect the phys1cal ’
’ securlty and safety settlng of those campuses has béen manlfested -
/

ast decade and a halﬁ. Desplte the

[y

in varlous formshln the

;elative tranqulllty an -assuagement from the demonstrations and
e -
' protests of the-late 1960's angd early 70' s, disorder and v1olence

on campus appear to be taklng én new ‘forms. Public college and

unlverslty admlnlstrators are enmeshed in a perplexmng smtuatlon




. of .balanging éollege interest for'éecurfty against the demands

TN " .for public access by persons in thé community. There is an
. ) . ' ©oe . ' T8y
[ P . P . -~ Jd

" urgent need for the recognitibn of practital and legally S

‘defensible measures’ and guidelineé'that:maz;be utilized,byj

c collége adﬁinistratore to protect their campuses from outside’

) persons who constitute‘threat;i' ¢ .

*i ' , . Purn“osie‘ of the Study . SR
N .»" The purpose of this:etud§ is‘twofold: (1) to exanine‘the . "

. legal means and 'some related case law uged bf public hiéher
. , . . -
"education administrators to control access to the campus,' and ‘ ‘

.. (2) .to make sugdestions as to how.these administrators, their
. et . ;

" counsel, and seourity directors might be bettér equipped to

" deal with these iegal procedures.
- -

Definjtion of Terms N

-

) : The following definitiohs of terms used in.this'study are
praovided for the 1nformatlon of the reader in order to avoid
"k “ ’L>.'
. any ambiguities or misconceptions.' ~ 3\ /_

Criminal Trespass———

e

- _ (A A persoﬂ commits an offense.lf he enters or remains on
& property or &in a bulldlng of another w1thout effective-
consent and he:
. T, ' 1. Had notice that tHfe entry was forbidden; or
- : . 2. Received notice .to degpart but failed tofo so.

(B) For purpose of this-section3
3 . : ’ -
1. "Entry" heand the 1ntrusmon of ‘e ent1re body

2. "Notice"|means:. - v
- . e i ~ » ’ - ~

. K . a. Orall or written communlcatlons by the owner
or someone with apparent authorlty to act
. . / for the owner; qr -

N / b. Fencing or other enclosure obv1ousLy designed
” , to exdlude 1ntrudg£§, or’

-

\;/c:. Signs posted to be reasonably llkely to .come
to the att?ht;on-of the 1ntruder. .

Lo . ‘F.— ' .. L la . » . :




NOTE : : '
Hlstorlcally, trespass 1ncluded unlawful ehtry or . | ]
remalnigg on another premlses to’ commlt some unlawful i
act. day, mast staigtes .define trespass as megely

unlawfully entdring .or\remaining on 3omeohe S premises.

Continued.unlawful ehtry after beindg/put on notice
) constitutes trespass. -Inday to day living, any number
. - . of persons are permitted on anocther's prdperty, though .
. ) ' these persons can lgwfully come onto the premises, they

' ' may by their conduet forfeit ‘the right to be there.

Once put on ndtice to leave, .-they must dQ so or subject ’

* themselves to prosefutlon for trespass. . .

»

Injunction——-

An order’ by a court prohlbltlng a defendant frOm
committing an acét 1njur10us to the piantlff 1

~
-

A wr1t prohibiting an 1nd1v1dual or organlzatlon from,
performing some specmfled action. .
N ?

4

LEGAL FACTORS RELATED TO CONTROL OR CAMPUS ACCESS

’ [
1 , v -

Risk Management .

- ) A new and long‘overdue concept is finding its way into¥the

administrative philosophies and practices of hightr education. This
1] - ’. » Oh Y

. . s . e e .
development, known as risk management, originated in-private *

P LY

- defense #ontractors that required a close attentlon to costs, .
-

\. securlty, and detailed monitoring.of planning and analys1s. Only .

, enterpri:j'in those industries such as in}urance and with certain

recently have public® agencies become vitally concerned with risk

\ - "
. management in responseito thHe increasingly restricted definition

&
Yy

,of "sovereign immunity,"sincreased litigation, and tii:ter

budgetary constraints.15 ., . V¥ ’

’

One subcategory of the risk managemeht process is the nged

—

- { .
.for risk appraisal. This is*& generic term for analyzing all of
J our vulnerabilities and then acknowledging that something has to,
be done ahgut them. Reviewing theirealities, dangers.and,liabild

' 1t1es of communlty access to publlc college afd university campuses

7 e

~

i‘%&art 6f the risk appraisal process.

B R 1}




- 'Another. process of’ the ri%sk management concept is. the e

rd
4 - - .

., » - . . “ . 4
inventory and subsequent development of means or countermeasures

) that can be focused on tHose risks appraised. Although these
.. . \
' are complex analytlcal and cognltlve act1v1t1es, sufflce it
- “ ]
oo to say thelcollege administrator refining and rev1eWLng h1s

. -

legal resources, proactively, is following through on the -~
. , < . ' - .
risk, management system. o * - ) N i

» ‘ .
An infegral feature of the risk’ management philosophy and,

practices 1is the prioritization of the many goals and objectlves

) for deallng with the risks of the ;nstltutlon. One such prlorlty
$ ) - , . . I3
to‘ge considered is how the. application of risk’countermeasures

- =

will affect the image bf the enterprlse, in our'case the publlc

highey education 1nst1tut10n. “ Do We w1sh to regort to elaborate
)

' Sequrzty meagures as several universities w1th~urban12ed‘sett1ngs

have had to do, do we remain totally qpen and accept what coﬁes

* 4 ‘ . 3 . . .

1 S . . 3 '
our way, Or do we have to position ourselves along the.continuum
i

in response to an analysis of multlple inputs? ‘In our-introduction,
. .

we assessed that tHKere is a threat. Other 1nputs'are thé‘legal

A . -
) fadtors operative in our working milieu. Some of these, are . ﬂ

[
-

subsequently reviewed: .

’

N ? ' Police Power
A
Most of the rationale for protectlon"bf the campus is,

L4

based upon an.expansion to college campuses of the same safeguards

[

affoxded to elemengary and Seébndary schools under the concept of

police power. This concept is essentially the statutory and

[ &




. \\; N ¢ . Lo R \ L L
<9 It has.bgen,' result of police power provisions and”

Y.

-

. 1nterpretat10n

-

f t * s . . . .
- Co
constitutidhal authority gf the State to protect the health,
. - . 3 p ‘ § ~
welfare,~and ‘safety of it§ citizens. , ¢ s

~
~

*

. restrlcted Althoﬁgh the 1anamark case 1nvolved a publlc school ~

settlng, the doctrlne is recognlzed as equally appliceble to all

pubch_educatiOnal campﬁses. In the case pf Pepple v. Parker
’ . . ¥ i :

‘ - . . L'. v
(1955) 208 Misc. 978, 138 NYS 24 2, it aas folind, "the peace and -

[

»

~safety of 'schoolchildren when threatened ceftain}y called for

the\exeréfée of the police pdwer of'tﬁe.state-tof their protection.','16

Further, ih People J. Parker, it was’'stated, "that the

L] . - . N

'statuté [NY statute, schoel trespass law] difl not p;ohibit

. anxpne from going gn schpol. premises to transact legitimate

i L ~

business.-°The'inteht ‘of the-statute is to -prohibit the acts

4 ’ ’ . 8,
that are inherently wrong, the court said, and other acts not y
- ¥ " T

wrong 1n themsglves, are regulated, and others prohrblted under

« <

i ‘such circumstances ané> in such places as may result in publlc

diso;der and ‘cause some brea%h Qf‘thé peace."

.

Essentially, what we find from police power is the ability I

.and authorization of the state to affect outsiders’ access to

. N

public educatiogal igstitutions.’ The scope and enforcement of
policé power by the state is‘pot unfgtteréd, Federal .and state '

N N j .
constitutg0ns, as w%}l as precedent from caser law, shapes the
scope of police poﬁ!& depending on the time, place, persons, and

) ’ ’
circumstances being regulated.

dess by outsiders t@ A\PL;C campuSes becomes -




-+ General Trespass

Ed

Kapl;n has found that, "many states,have trespass statutes

. whlch 11m1t the use of a: publlc 1nst1tutlon s faCllltleS by
T . .
ponstudents, ﬂnd sometlmes students as well.' Such statutes

-
- .

/rprOV1de that a v1olat10n w1ll result 1n excludlng the offender )

-

- “e

“from the campus. The violation of an order to leave made
pursuant to the statute 1s usually a m;sdemeaﬁor. }8

-~

It has been observed that in Ehe deflnltlon,of terms

-

following the introduction to this study, a sample-trespass

statute was provided from the revised Texas Penal,Code; iﬂis,’

sample statute is typlcal in that it is general in nature and
Y

language, prlmarlf; to glve 1t flex1b111ty in appllcatlonﬂto any

varlety of fact,s;tuatlons Unfortunately, the use of cr1m1na1
B 4 ~ -~
trespass statutes 1h enforc1ng problems on campuses has met

.with varylng successes. . Even more SO, lolterlng prov1s1ons 1n
* , e/ - : B /f N
statutory law have, undergone even more jud1c1al scrutlny.

4

[ . A ’ T e
Enforcement on campus, under criminal tregpass statutes, was
recently execﬁted in the Kent State Un1vers1ty d1sturbances

~ Bad
in 1977, however.]f9 : * 7 o

~

The legal treatlse "Annotatlon, Valldlt and Constructlon
Y

- < .

. of* Statute or Ordinance’ Forblddlng Unauthorlzed Persons to Enter

Upon or Remaln 1nlschool Bulldlng or Prghlses“, hereafter referred

gto as 50 ARL 3d 340, comments on these general provisions. The
7
. _annotatlon cites that the general, statutes are “apparently .

® \
?‘ nadequate to deal with the w1dFspread increase in school disturb-

-
-

w2 ,
- ances in recent years.," 0 : ’

-~ [

* ;




‘statutes..

A

© - - .
1 . ' .

'Elaborating on this afOrementionedeoint, the annotation réads:
. . e 4
. Statutory- prov1s1ons making’ certaln acts &f trespass -
' punishable as crimes are quite. common; they have 4
,usually been held constltutlonal -Similarly, o e
© statutes and ordinances In many’ 3u§1sd ctlops . ’ <
make it a crime to "lpiter" on a-publi u&ﬁeet - N R
or in publlc places, but an increasing n . .
of courts have struck dowh legis)lation dlrecte? ; ‘ "
- mMmerely at loitering, espe 1ally where the term o
+ is not defined or where. c,rcumstances under whicgh
the statutedwould 6pply were not sufficiently .
set put.21 . | _ . ' ‘

- . !«

Most attacks, through lltlgatlon and judicial review, on !

cases of cr1m1nal trespass have been based on the grounds of

‘lack of spec1f1c1ty of statutes, Partlally as a consequence

to this, many jurisdications have more spec1f1c leg1slat1ve

A

enactments to deal with the trespasser problem at schools and

-

publlc campuses; -

¢ P

®
s

School Felated Trespass/Lomterlng Statutes
- “\
Most authorltles that have taken the.tlme to trackéﬂimilar
n

- -

cases, draft well-written.and, constructed legislation, and

ensure non—dlscrlmlnatory enforcement, have developed effectlve

. v -~

tools for controlling access t0)campuSes. These statutes aré

7

school related trespass/101ter1ng statutes, often reﬁlned as a
response to attacks énd problems in breadth, scope, constructlon} . x\x

and,vagueness in thé tradltﬁonal crlmrnalbtrespass and loitering

, ’
} A

fAs was reported ﬁh 50 ARL 3d §40; the following comments ~

-

.

are made: . -0 ' . .
- ” . had ‘ -
+ «...8tatutes and ordlnances forblddlng unauthorized
" persdns to enter upon or remain on the school bulldlng ? ,

or premises have been érnacted in several jurisdictions.
oThe validity of such ‘enactments, often phrased in
. . terms of trespass or loiteréng, but with specific
.« - reference to schools, has in most instances beeQ2 3’g
‘ upheld against attacks on a variety of grounds.
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« It appears that‘the success of these statutes has hinged -

on careful attention to’ factors as welI”as the careful wording
N ’ ’ L ‘ ’ . L U -
. dgnd application of the statutes. -The three variables that are

"

‘relevant to the test Of.these statutes are: (1) legltimacy,

the defendant's reason or reasons for being on or near the school-'

s o
(2) dlstance" or the spec1f1cs of. where the defendent was or the .

area cousred by,the prOhlbltlon; and’ (3) status, who the
.defendant was.2> . v }

'

A revieﬁ of the case law and statutes”reveals a wide', v
var1ety and array of differences in the wordlng of these \\\k. .
statutes among the states and from city to c1ty Little has,\ |
| been done to staadardlze or make unlform these statutes
) Many are wgrded to include college campuses, some refer only
to schools, and some 1ncorporate college into the definition

L + of school. o, ;/—\

First and Faurteenth Amendment Issues

The issue surroundiny the impact of the First Amendment
was 1n1t1ally dlscussed in the 1ntroductory portion of th1s

- study. Wlthout a doubt, the constitutional amendment. is the ,

greatest operating doctrine that imgacts on the question of ,

-

P access control .to public campuses. %As was explained by Kaplin:

‘A public 1nst1tutlon s authority to regulate the

use Oof its property is further limited by.the '

\\ . , federal.Constitution, in partlcular the First
Amendment, and may also be affected by state

N statutes or regulations &pplicable to state

B property ih general or specifically to the |

. , prqpertx\of state educational institutions.

., ) ...these limitations on institutional authority
may provide right of access and use not only to
faculty and .students, but.also the outside
commdnity.24 .,j ot

W
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However, and in general, many well-defined school trespass/

101ter1ng statutes have been held valld whenqtested against
g f e ]

allegations that they V1olated First Amendment rlghts xnciuding

. et ;

freedom of speecﬁ*’ The ratlonales in seYeral of these cases
i . L,

- are 1nteres£xng and worthy of note. \h

3

N s
.

In ah analysms of Klrstel v. -Stafe (19Y1) 13- Mn App 482,° .

284 A2d the following- gomment was made ﬁegardlng the
. e

upholdlng»to the trespass statute agalnst the charges tHat
¢ - . !
1t violated the Flrst Amendment’ o . ) - <
Although recognizing the r1ghts of. free
speech, arid asfembly are fundamental in a
vdemoc:Etlc sQciety, the court observed that
o this qgﬁ not mean thdt everyone with opinions
. . or bel®efs may address a group at any publlc
. _place.at anytlme. Moreover, the court - .
adopted the view that the public character < /¢v~
of & university does not grant individuals .
llcense to engage if activities which disrupt .
the - a§t1v1tiESato which those-facilities were
dedlgated

Further, a Pbalanclng of interest" doctrine appeared
\\ ! -'.‘I ': ' s ’ ‘ ¢
with regard to another similar case in which it was alleged;
” : - - 4 > .
k3 : hd ’ -
‘but not upheld, that a state statute against school trespass/ ,

= -
?

. 1oitergpgﬂwas in conflect with the First, Amendment rights of

,»"the defendan%>p In the case of People V. Sprqwal (1966) 49 Misc. "

24 806, an analy51s read

~

”

Oﬁserv1ng further that the statute was EBt
directed at freédorn of speech, the court stated that
that the fact that it might, have a partial or.
‘inciﬂentab deterrent effect on free speechkgas

XN

. . ystifiable and.a necessary concession to
: ’ ,Ov idlng public interest in the maintenance
of order and-the protectién of pupils caused
by . the presence of unauthorlged persdns invading . e
the.precmncts of the school. ) :

-~

{ .
L ‘ .
o Lt " / . " 3 Y ¢




o . Probably'one'of the most illustrative cases in which , .,

T .
‘a;statute Was/held invalid as a violation of the First °

L

Amendment guarantees was the college-related case of

';Grady v. State (1972; Ind) 278 NE2d. 280. The rationale for
' Y . )
the holdlng was based” upon the vaguenessfand construction-of

the statute, "1n effect g1v1ng the school officials unfettered

' «discretion as to the reasons for whlch they could ask persons

to leave the premlses and pun1sh1ng disobedlence to not depart

27 , \ | 3 ]
from the premlses." " . . o '

Y «
' Closely related to these Flrst Amendment rlghtsN Fourteenth

Amendment questions*regarding due process and equal protectlon
(diserimination) issues have heen raisedfin cases related to
schogl trespass/loite;ing statutes. Generally; it has been

found that‘a ‘procedural due process administrative hearlng is
. oy
*+ required to exclude a person from public premJ.ses.28 Those
N ,
‘ school trespass statutes subject to belng overturned for

Pl

14

. v1olatlon of the'éohst}tutlonal guarantee of equal protectlon

4 .

+ of the law: are thoge phrased 1n such ways that are not held

.appllcable to "all® persons, “and "thatd€ﬁe crlmlnal offense ;

N\

-statute aspect of the statute apply to all persons, whether

or not they were siudents, staff or faculty n29 e
N < .
L . : The Injunction s, T
. ¢ ) ) ‘
Malone and Eastman s aqcount both of the un1vers1ty i -~

&
» .

amehlstratlon s actlons and,the protester s actions duripg

the Kent State University constructlon site encgmpment

‘

1llustrates, by example, the-use of beth arrest for crlmlna%

H

trespass-*and arrest for violatidns of , court J.mpoied‘F.nj_unction.3




- i q‘ - H . \" > [N
Theylatter process is gaining more attentloﬁ. - . AR

At least two sources make.referenoe to th@yinjunction as a

favd;ablé medns for dealing with the demands of outside parties

to enter. and do whatever they plan to do bn the campus. Peyhaps -

. > g 7 » .
- 1n3unct1ve tools may be one of the best recogrsesf in many casesg:' .
: ‘ e
for unlver81ty admlnlstratqrs to utlllze. - . )
- ~ , . & e ’
‘Hall and Beck have reported the court injunction as, "e}&remely
/ . : & x

successful in restoring order on oampuses Essentlally, the

court injunction guarantees tRe ‘right to peaceful protest, but

. - \d &

5 forbids actlons which become violent or deprlves others of thelr

-

rlghts. Further, these researdhers note that based upon what

Y

they have observed and studléd "in a vast ma]orlty of cases . .
- ‘ N ’
students'have respected court 1n3unctlons.."31 .
’ - . L.
) Rosenthal's work entitled “LﬁjunctaVe ‘Relfef Against Campus

A N

=y
s'appeai'ed in Volume 118 of The Unlver31ty of Penns thanla

3 Disorders

Law Review in 1970, Quoting from this clasgic reference, the
ARL anhotator, paraphrased'Roséhthal; v A i

-~

) . .
It has been observéd that ‘as.an effective -
remedy for college”administrators. seeklng ’

) S to defuse explosive campus confrontatlons,
injunctive relief against continuing. trespass )

. - has s1gn1f1cant advantage over criminal pros- ’

. ecutions: it avoids, the immediate use of . ‘ "
. , pollce, allows for a cooling-off period .
' ' interjects* the court,as mediators, is . -
flexible in application, and hag consequences .
that are not immediately harsh. )
v -, The development of the injunction as a resource in the

repertory of* the college oF university administrator, mlght
have'been one of the concepég O*'Neil was cops1der1ng in his

prediction that cok}eges would resort to the courts: for

2 4 . . . -
~ protection against-gxternal pressures. The injunction ig a

*




A

. ‘ campus; but it is not w1thout llmltatlons.
dlfflcult to process an 1njunctlon requst
¥ 1f the college, as a plan¢1ff cannot show

relief. Further’, the college s processing
P :
' (#hould be well documer\ted, defensible, and
e )
. Sicondly, the injunction is not % suitabl®

A

the defendant in such an injunction is not

P luseful-tool for many tyreats and unauthorxized ‘actions on the

First, it is

before,the court

good cause forlthe g

- b
of the request.

well' executed,

remedy against the
one-time or spontaneous transgressor who mlght appear on the

campus. 'Finally, univergity administrators must be aware that

githout his own remedy.

There are procedures, under the Unlform Declaratory Judgements

" Act for the defendant to seek declaratory judgement against-

1

“.the ordlnances and‘statutes restricting h1s campus behavior.

Y - - AY

v g . . . - L. Summary . -

- .

. \

IS

A One of owr stated objectlves in thlS study was to examlne

v " i . /‘

.o
v .

some of the legal means <and some related case law used by

publlc hlgher educatlon admlnlstrators-to control acréss to e

,their‘campuses.‘ The reader has been introduced tF-the risk

management concept and the subsequent legal 1nputs%assoc1ated

na

47 ,with the approach. The foundatianal concept of police, power
. - : : :

.

has been ;eviewed\aldng with the status of

general trespass,

v school related trespass/lomterlng dtatutes, First and Fourteenth

Amendment issues, and finally the prooess known as 1n1unctlon.

&hat Yemains 1s for the reader to review some suggestlons for

* .+ dealing w1th'the5e legalisms.

3
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: LT - : éUGGESTiQNS-' ) S
+ . N P— . ' ” f
: At, thlS pomnt in the study, the readex is somewhat’ ) . v

."\

famll;ar w1th the ‘problems and Vulnerabllltles asSoc1ated
: & - M - .
with the«openness and attractlveness of the campus to'’

A -
o - . ,

outsiders and unauthsrized persons. ,Additionally, an overview

Yy, ¢ . ’ g .

RN v . L - . . ., - R
- .of the “tegal processes and climate existing with regard to~,’ ,

‘
# A

P 'Jcontrolling accege\:p the.pﬁb}ic college or:university campus -

S

! \ . - . T
has been briefly exXamined. Let us procéed to itemize at 1east,
seven (7) suggestions for an admlnlstratlve appropch to- these

. ’, / L
issues. - ~

_ - . }
.o o -/
(a) Practice Risk anagement:: Rlsk managemént has beenvllghtly

dlscussed in this paper, but it is a proposmtlon of potentm%l

~ ., ~

4 A

magnltude Admlnlstrators should consmder the 1ncorporat10n ‘of . ,
Y ? ¢

-4 risk management phllosophy and lmplementatlon of the practltes.

-~ [

The developmedt of a'total ﬁnfversity protectipn policy, has .,
N 'numefcus advantages for the epterprise: (1) it ﬁgrbes‘a tighter -

” - ) LI . . R 1, . .
accountapility §nd éaotection of resources (human an&’ncn:pnmanh;

- (2) it generates a more secure, and .gonsequently more comfortable

-

L

environment; and (3) reduces 3hstitutional risks and vulnerabilities

(i.e., litigation). A functional risk management’program forces
4 .

the administratb% and his staff into action to assess the operation,
N the resources, and then hopefully prevent many of the legal pitfalls ’
surrounding these risksT Cole explains!that‘a risk management

o - - ' 34 : A -
pollcy’ls a very powerful management ‘tool. . Fad

. {b) Make Effective Use of’COuneel: With‘the_complexities that

we have acknowledged in this study, the need for. counsél has

’

_/j. . been mgde more evideht. .Epstein writes tpat°there are at least , )
) . : ( ) s .
) ’ t. - ' . '

N~ Pt .
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six means for the administrator to make proper,Use'Qf cou?seli.
L") * ¥ - - . .
Y @ (i) have’one, (2) involve your attorneyf?(3) ncourage the

v ‘;

‘ attorney to .come-up with solid constructive,adVﬁée and creative

-

o suggestions, (4) utflize the legal check qp apprgach, and (5)".
s, .
maintain 1nst1tutlonal membership ih the National AssOCLation -

‘e

of College and University Attorneys (NACUA). Epstein does not

’ .

include this matter .in his list, but;makes the significant
' N , . ’

9

4

héstions; do not expect .
n35 S’

‘¢ . . . . ‘ -
point, that is to, "ask the unasked
your attorney to devise your prohlems without help.

' - ¢

. (c) Incorporate the Attormey Into the, Management Team Corbally

. notes the vital importance of the counsel in all administrative

- , -

.decision-making. He writes, "he [the attorney] will raise « 3

guestions abou't processes and procedures and the nature of

commitment.":?6 - ) o _' ..

4 (d) U‘ilize a Varigdty of Legal Resources: , ,According to.Beale,
there afe .a variety of” legal talents available to higher education.
Each source has its distinct advantages and disadvantages.
Dependyng on the level, scop®, and type of.question, mijght

' wish to retain or’consult the trusted's attorney, law professors, '

. s A\
’

’attorneys-general,,private law firms, or our '‘own full-time counsel.
- P ! !
. (] 3
-éﬁ?ther,

/; ; that is

Beale'makKes another point that is worthy of consideration,

he possibility of the attorneys-general providing

; 37 .

resident ‘stants %t the large univerSities..

(e) Read, Brief, and Analyke Significant Legal,DeCiSions and ,
38

39

e e, Lssues Related to Campus Acdcess: Blumer, and Hopkins and Roha

stress "the neceSSityifor the administrator being well versed

AR}

in legal issues and.trends. This is important not only for
\ : D ‘

effective administrative decisiomp~making, but also in order to

-

-

e .
- .
: .
- ’
’
-
. . = v




> ' - ‘
discuss these matters prof1c1ently with' counsel An administrator

\ -

must equlp himself and ‘his staff w1th the ablllty to know the

rlght questlons to ask. Theg dontent of this study alone, deallng
with campus access, has touche on at least a dozen classic *
4 . .

and landmark cases. The administ;ator needs his own persi\al

legal data bank. !

E o]

(f) Enfire Counsel in Using Effective Internai Management .Practices:

L 4

(4
Organlzatlon and eff1c1ency 1n a law office 1s both an art

and a science. Sensenbrenner offers several recommendatlons for

N -

ma1nta1n1ng eff1c1ency for providing legal services to the

.

“college adm1n1strat10n. Centrallzation of all campus attorneys
is just one aspect of this. Specialized procedures such as
opinion dlstrlbutlon,~board agenda indexing, .and citation files .
- N )

. . . . iy ‘
are among seyeral practites he. discusses and ekplains. The R

e
» . - ]

essential elements sought are the rapid digesting, retrieval, and

dissemination of timely legal information. 40 ' x Ve

. . 3 . 4
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. . .
(. . . v

. fé)‘hExamine Alternate Models for Legal Service Delive%g:

Probably one of the most dynamic utilization’models for - .
, . A . A . . )

counsel has -been the recent develophent of. the police legal y

_ advisor concept*now used in many law enforcement agencies:Ql '

’ &

Multiple roles and duties for the in-house counsel have been ;;

reviewed, experimented wlth, and promulgated .Rossibly, some )
analysms and review of these alternate models for counsel mlghé .
" be well worth our whlle in llght of the rapldly changlng
/ . . .
legal climate on our campuses. o : -
We might view the coﬁtent and the broader implications of '
this study by using the simplified systems model diagram_béﬁ&%%J p
Inputs: ‘ Thruput: Y outputs:
Threatg . . Uncertainty
Vulneradbilities " DECISIONS administrative
Ledgal factors Policies & N
Resources, Etc. Practices Con

/b | ‘ ‘ ¢ $
. \ *
. . .
) T : o X

- . ‘ * . ~

The future outpufs are uncertain with respect\QErthe legal

L3
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