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used,, ¥ith the validity of the report's conclusions,.and with the - .
final set of recommendations. (Au}hor/RM) ' '
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Introduction ’ : i . \\\

This unnograph is the final report submitted\to NIE by Mr. David White,

4

National Conference of Black Lawyers, as part of a one-year grant award
‘\

(NIE-G-79—0079) to study possible biases‘against_minoritiES’;n law school

'admissions policies and practicep. Parts of the study, including support fof, ;

a conference and publication of ‘the results, were funded by a grant from the

Spencer Fbundation. . -

- ’ *

NIE has prepared the following statement‘based on extensi&e reviews which
s . + ' z, * - -
were obtained according to the procedures outlined in the next scction.w This
. . ) ; .
statement is being'made by NIE because of the public interest in the general - .

topic area plus the controversial nature of the conclusions and recommendations
. ‘ . ’ ‘ ’ p )
in the report. X ) L.

Review.Process - . . e .
- , .
} ¥
This report has received extensive reviews by researchers and policy makers’
- .
- .

“during the conduct of the study as well as after the-first draft report was

3\ e

receive&by‘NIEi nf{imghouc the conduct of the study, Mr. White wag guiaed by - .

a six-member multi-disciplinary advisory panel which commented on technical and ~ Ty

-

. policy matters. In addition, during the course of the *8tudy two conferences were *

56013 9/0

conducted to provide feedback.on the draft report. The first conference was held

\

, 5
in Berkeley, California, where 60 participants heard and, commented on the draft’.

This conference was supported by the Spencer Foundation;  a report of the pro- ’ ' -

ceedings of that conference was prepared for the foundation and will. be published

l

in the near future. The second conference was held at NIE where ‘several NIE - P

-

staff > people heard Mr. White's presentation and comjentes on various, aspects ‘of .

. . R
’ . ) ., 2




‘the dnaft report, Mx. White has indicated that he considered comments from both
m L]
of thése conferences in finishing the final report.

Anticipating wide-spread interest in his study and recognizing the contro-

versial nature of the report's.findings, NIE initiated.an external reqiew of the

final report. Sgven:r outside reviewers agreed to evaluate final the report.
. ‘-. - v :

' These’reviewers representfed the major audiences for the report: qhe test T .

publisher, (Educational Testing Service) the Law School Admission Coupcil,

researchers, attorneys, psychometricians, and, law school admissions officers..
r~ ’ i X
14
Reviewers were asked to commentzon three genersl themes: the research methodology,

4
the validity of the conclusions)based on the evidence presented, and the

t

L]

appropriateness of recommendations for changes in law school adm1581ons prqcedures'

These comments form the basis for this statjnent. .

process,!}or possible bias1against_minorit§ applicants. The ordginal idea of the-

proposal was suggested by the recent Bakke vs Regénts of the University of .

.

» California decision which called for faixer admissions;policies in Higher education.
—',—;—— . s

L — 1 .

‘The proposal requested support primarily for reanalysis of existing data. Thqb/
. r S . :
award was fade thrdugh an unsolicited- grants competition.

.

- The report is diviﬂed:into sesennsections, plus an extensive appenﬁix of an-“f
notated reference notesl The report begins with a look at each of thefcomponents
. of the Admissions Index which is a<weighten combination of pndenkraduate gradel ' ’
point averaké\(UGPh) and the,(LSAI)'test score. Section I reviews the Bakke
'décision, Section 2 discusses the‘problems of imperfect predictability of law
school grades using the Admissionz Index, especially for minorities. Then in
Sections 3 and 4 the rsport‘giScusses each of the two components of the Index:

»

college grades and the LSAT. When reviewing UGPA differences between minorities s

;,*EKC e - . '

Y
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v "and Yhites, )he report states thdt, "The general content of college grades as an
. - ‘ Q

» indicator of a variety of personal and academic factors is the same for grades

earned by students or by minority students. rall, the author
PN /e l/.'- \

concludes that the UGPA is 1ess biased agalnst minorities than is the LSAT, in N

-

spite of differences between the grading practices of traditionally-black

- . .
/ -
7

colleges and those. of majority colleges.'"'

.

In® the next- section, the report presents evidence that shows the differential

" effect of adding LSAT scores to UGPA' s for minorit&es vs. whites. After pre-

senting this data, which was'taken from a Law School Admission Cpuncil report,,
X E 4 n T . ' .
the report attempts to explain what factors inherent in the LSAT might. be con~
w=Z $

tributing to low.test performance for minorities. Hampered .by an .inability to
y LS - -
receive copies of the test itself (the report’ was completed before Truth-in

Testipg legislation was enacted in New York which mandated release of some forms

of the LSAT), the author restricted his analysis Cf items listpd in the Law'gy
LB =av

School Admisssion Bulletin and LSAT Preparation‘yaterial-(l979-80) which is
13 } A )J ' Ad .
commonly used for practice by patential test takerb -The report lists several
a,

\jp factors that might affect the performance of minotity test takers, including,

. Bevere time limits or eontent which is insensitive to minority group traditions '.‘

'and ignorant of minority community values; content which reinforces preJudicial
J,

s ¥ ]

' atereotypes about minority group members, and conteht which shows ignorance of the

s
history of black culture. Here the, anal?sis is based largely ot the author's own

7
analytical thinking; he examines item after. item in the Bulletin and suggests how

-

‘ .
the item might be cgnfusing, misleading or insuiting to minority test takers. He
expands his. arguement beyond the’ identification of pngsstially biased items; he
theorizes that once a minority applicant encounters an pffensive or insulting

item, his Br‘ﬁ‘r performance on the rest of the test will necessarily suffer, ,

L4 . i

The report also presents evidence that performance on the LSAT is more related

‘ A

to extrdneous variables, such as race, family‘income and age, than it is to ! - ~

~’ i . 4

i
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performance in law school or success ds a lawger.:

In $ection 5 Mr. White e amines what happens when UGPA and LSAT §cores'are
i
combined into a single number for use in admissigns decisions. He discussess

at length the problems and fallacies associated with using a weighted sum:
- ' » . . = " v .

O ' Prohlems such as overprediction, a faulty criterion variable, pendulnm effects,
tverprediction for low scoxgs, and the effects of creeping grade inflatiom.
. e .
Seetien—6 examines problems with the use of first yea7>law’school grades

as the ultimate criterion' for measuring the validity of the_ﬁSAT. The report

-

. concludes that this criterion is unrelated to future success as a lawyer as well

¢

as to general success in law school:; The re%brt suggests tqit indicators used A”

in. admissions decisions should be able to predict these longer-term outcomes.

Zhi-
» Qhe-finaH#seesien—eoasioeé'af.a discussion of Thorndikeﬁa and Cole'& models

‘ggfadmissions decisiongiM€K:%zﬁthor s own evaluation of the adequancy of these -

models, and recommendations for further consideration in trying to establish a
R 4 T . .
. race~fair admissions policy for law schools. 4éis gecommendations include:

1) adjusting the LSAT Scores of minority applicants in recognition of possible x\‘i

L] LY M s £

cultural bias in the test; 2) evaluating LSAT scores(on an individual basis

&

»

through. extensive reviezroi applicant files; 3) separate evaluations of minority

d 4) disregarding LSAT scores. The report does not
» I

advocate ‘one policy over another, stating '"No single evaluation process--or ‘

and majority applicants

definition of fairness can command paramount legitimacy (p. 131), " as long as the

lgoal EE;ains to.remove unfairness against m;noritxfapplicants. ) . .

Highlights of Reviewers Comments

)

Without exception, reviewers—aéreed with the “basic goal of the report——to

\

5

otomote adequate representation of minorities in law schools~-and they agreed with
-

the, author's concern for a rethinking of current admissions policies which appear

to unfairly 1imit the enrollment of minority agplicants. However, many I ’ebiewers

pointed out problems with ‘the methodology u8ed, with the validity_of the report’s

| 5 - S
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. conclusions,-and with the final set .of recommendations. The next three sections
L 2 °

will deal winh_each of these problems in turn, but first-we'll examine what -

v

reviewers pointed out ag its most positive aspects.
‘Several reviewers indicated that the répdrt would bg valuablie for

admissions officers to read .and think about. For example, most reviewers cited .
1 , .
the value of the report as an inﬁitipl step in sensitizing admissions officials v

to PEal as well as potentia& problems in current .admissions policies, especially

those that rely heavily on LSAT scor?s. Other reyiewers commented very positively

on the identificatien of new areas for further research. .For example,*the report
. . .\

suggests that several mptivational factors may' have adverse impace'on minority \
test-takers. In another example, the author -speculates ﬁmat when, a student

. éncounters a troublesome, offensire or culturally biased reading passage or tesgt

question, the rest of‘fis/her performance on the test will be adversely affecieg}/f :

Although neither of:these ideas were tested empirically, in the study, bosh are

N

suggestive of areas for.further yesearch. , ’ \ b

- . - »

P

. " As one reviewer put it:
¥ i

It is an extr;trdinérily useful report. It provides
a_clear, sensible, well-developed discussion of
multiple seurces of possible eultural bias in the .
LSAT; UGPA's and first year law school grades themselves.

. The/paper also provides specific recommendations concerning

8 changes in law school admissions policies as they effect Co-
® minority " applicantsu ‘While many persons in measurement - . \
. and/or law may not” ‘agree with all'of the assumptions,
- interpretations, and conclusiods of this report, the paper
shoulqd be a significant catalyst both for discussion and
. ’ . action concerning the development 'of new law school admission ) *
: . ' policies. (Revikwer's emphasid¥ - \
_ Despite these_generally positive statemmnts eoncerning the goal of Xhe
- report, its'poFential role in stimulating new research, and its suggestions for
new admissions:policies, most reviewers heavily criticized the report for its .
& " methodolgglcal approach, thelvaiidiﬁy'of its cohelusions,'énd/or its recom- .

dendat ons, The problems are discussed in the three sections below.

~ . ' =

) . *
. = -
, - T "
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The methodological approach used in this study is one of {"advocate' or. - .

. N ¥ A.
- .
« - .

"advocacy" research. This type of research is designed to convihce the reader

or to advocate‘ certain position on policy. ~The researcher ‘begins with a

-

statement, ‘a belief, or a posititn, and then searches for exieti)g data or
4

.produces a new data that’ supports the statement, belief or position The . o

L

ulimate goal of the fesearch is to convince otherf that(the researcher s view -

b ¢

is a valid one. Convincing the reader rests on how well the researcher

4

logically presents his evidence and how well the researcher discusses and then

4

refutes alternatjve or contrary explanations. This method is verv”similarfto

- A
the way a lawyer builds a brief. ) S

e ..

)Since, this report follows the advocacy research method, most sections begin,
with g statement on a position, followed by examples (anecdotes, research data, or

. expert opinion) which supports the“initial position. Reviewers npted that the
(

_study seemed like - an advocacy'statement. Another called it "more of a brief

. . , )
for thé plaintiff-than an inquiry into the‘facts." Some‘reViewers found the

rd

.4
value~laden terms ﬁsed in the report, which are c/nmon in "advocacy research, to be

‘ offensive and distracting. ' : f » -
. i )

. . . ! ’ <
Some reviewers pointed out that the repoiﬁnmade a few incorrect statistical !
‘. g ‘. - ‘ v — "

’ . ; .

interpretations and igmored common st&tistica!ﬁproperties of prediction equatidns: .

‘ ) index - : ‘ ’ ) »

a 4
b

Validity of Conclusions \

) ) ¢
. As pointed out above, the methodology chosen for this repart is a deductive ,
_one: A position is taken and then an'examples are given in support of that

(Y . L . . .
- .
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position. This particular approach was most troublesome to reviewers--they
often stated that the conclusions were not supportable from the evidence given.

- Al

Onelzmviewer indicated that "Unfortunately, significant sections of the analysis '

.

3

and many of the conclusions included in the study have serious flaws." When
reviewers cited specific ‘cases where conclusions seemed overstated or erroneous,

‘they often indicated that the conclusion had gone well beyond the data presented

e v s ke o e e .

or had b based on gome incorrect assumptions about cayses and their potential
- effects.- : T ) N ﬁ*i\
g " Several reyiewers pointed out that the studies cited in the report were

. selectively chosen, and in a fewlcases, contrary evidence had been ignored. Omne

eviewer faulted the report for ignoring a large body of research con/geted by

.
the Law School Admiss10n Council wiich d!monstrates a statistically significant
relationship Egtween LSAT scores and law school academic performance and which '

* .
showsqthat the LSAT predicts this performance for minorities as well or better

than it does for whites. In addition, reviegers noted that in many cases state~
ments were supported only by rationalization, persuasive argument, expert opinion,
. . [ ¢ )
" . or the author's own analysis~-with no Supporting‘data and without, presenting

other alternatives.. : -

L] -

Several reviewers also noted that the author lept from his own analysis of

ftems takié from the Bulletin to a statement that the_LSﬁT is culturally biased. /

v

Such a conclusion rests on several agsumptions, many. of which reviewers disagreed

With: 1) that that author's oWn‘analysis'adequately represents .-how minority stu-

.:u‘;'

dents would preform if\given that item; 2) that the analysis of other qxperts -
C» . SR k ‘
would agree with his own; 3) that only minorities would be affected by faulty items;

. PPt
4)" that the items in the Bulletin?are equivalent and representative of those

given in the test; and 5) that the presence of biagsed items within a test makes

the test itself biased. On this later point one reviewer pointed out that current
- - : i ¢ -
. " *regearch indicates that "item bias is a matter %f degree rather than yes or no,

\‘l‘ ' .. ) 8.

. (4




and test bilas and item bias_are not equivalent. It is possible for.some

 — -t ’ -~

test items to be'biase& égainst one group, other items against another, and so

. *

on, so that in the end the-total result of the item biases balance out to

- . H

provide an unbiased test score." Another reviéwpr indicated that although-< ’ .
F * 4 : 0
. ’ -
White's analysis of the items appears well-reasoned, "Nevek-the-less, others

will surely disagree with the ihterpretations, It would seem his.critique

might have had more fade validity if done by a panel representing a,variety

A B ) -

of minority groups. . .
Tﬂ% report was also faulted for not” adequately presenting alternative
.explanations. For example, on the topic of item bias one reviewer noted that

¢ the author assumes that differences between black and white test performance

is prima facie evidence that the test is culturally biased; he does not.%xplore

the alternative hypothesis that blacks és a groub sufferrfrom unequal educational,

— t A . J
social ‘and economic opportunities~-all of which correlate with low test scoreg:— ’

v and which may-bevreflectéa by poor test performance. "L '

4
' i . ,
There were other specific criticisms of thp conclusions for example, one

reviewer complained that the discussion of the potential effects of a speeded test

- .

’

) -~
on minority test performance was extraneous and should have been omitted,

espécially siﬂce the report finally concluded that this point was really moot.
. i - -
" Another. reyiewer faulted the author's criticism of using first year law .school

grades as the predicator, pointing out that other cxiterié such as "succ;ss as a
~laquer" are much hardér to define and quantify. Other reviewers pointed out that
many of the "problems" of the LSAT--its modest predictive v;lue, the pgnduium
effect of using a cut-off score to admit applicaQFs, and overprediction for low- '’
Y Qcoring test tqkers-—age not unique t; the LSAT but in'fact are artifacts of the “'42
statistical procedures ysed in prediction équations,vpo matter what test is used.

+ .~
_ Recommendéfions : . N

. \ . . . ) ?‘. ~ .
Most reviewevs reacted favorably to the proposed alterna‘[ve admissions

.
) . ¢ hd o

9
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' policies hich might be more defensible than Furrent pol cies from a political
. as well®as legal perspective A few reviewers however, felt' that the
" recommendations were not novel" and suffered from some of the same flaws
as' the Ihorndike and Cole models which were criticized at le¢hgth in the report.

One reviewer noteqd, for example, that none of the recommendations dealt adequately
' b '

with the problem of determining "acceptable standards" or decision rules

‘. : ’ \
(e.g., cut-off scores) for aﬁmitting,applicants.

L] - '
< AT 2

‘One reviewer pointed out that all such predictive models must be ‘validated

against the entire applicant pool, not just those admitted, a pro#edure which

tends to reduce estimates of predictive validity. Hdwever,/this same reviewer
’ - } , © .

éh"notefs that this is ekceedingly difficult to do: "lf_it we possible to deter-

* 1

e

.mine the proportion of white black applicants,who would reach some spejffied .
standard of success if admitted,’one could make a case for admitting students

from the two groups in those.proportions, (reviewer's emphasis)."

™~ N R ™ ’
4/ . In the final analysis, most reviewers agreed that problems in admissions

-

policies are largely social ones, not psychometric ones; thus the remedies should
he based largely on social values and the need for fairness Several reviewers

suggested that new policies would evolve out of a merger of é!tiai nglues plus

4

a review of individual qualifications. Test scores might form part 4f the picture

- . ) 7
of an individual applicants; qualifications, but probably only.a small part, Sﬂd-
perhaps only for use in some specific cases.

+
\

NIE's Summary Position Statement : . N —

"

-

As indicated in the grant proposal, this report was,to contain a thorough

review and evaluation of research data, combined with legal‘analysis'of the data ™

in light of Bakﬁe and subsequent'legal developments (p. 23)."'-Although the
structure of the final report was not specified it was to be "designed to be ‘. y

of Iémediate practical use £6 law school admission officials (p 23y . . NIE has _

determined that this report 1s acceptable and meets the requirements specified in °

e VL
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the proposal. g ' : . -

» -

NIE recognizes that this study follows the style of advocate\reeearch\r r
positfon is taken and the researcher gathers evidence in support of that part-

icular view. The author cites example after example to support the statement ©o..
[ ]

. that use of the LSAT and the Admissions Index in law school admissions decisions /

has a detrimental impact on minority appldicants and their chances for enrollment
L4
The evidence ig selectively chosen, based solely on the auth&r 9 judgement, and
. v
. 1s used persuasively to make his points. -Advocacy, research is legitimate and

.

informs other researches and policy makers. It is also a valuable'step toward

further‘researchl However, in the case of this study, not all revifwers found
. . .

Ythe evidence to be incontrovertible.

L4 .

-

4

X A Quite the contrary,'many pointed out that the report ignores conflicting ) .

evidence and does not present alternative explanations for the evidence cited.

i

~

At best the report has suggested some/plinsible explanations for the low ins%gnce-.

of minority enrollment_in law school. It‘ﬁa§—ge true that present admissions
. N N .

" policies are biased against blacksj the poor, and other minorities (or women); it o
. ! - '
may be true that once a test taker encounters an offensive item, his/her perfor%énce
! v

suffers; it may be true that the LSAT‘has culturally unfair'iteqf{ and soon. And

’

. in fact; the author cites good reasons why theSe‘statem@nts might be true., However,

most reviewers found the author’s arguments unconvincing; they could cite i

" v »
)

countér eiamples or ‘could think of alternative explanations which.tﬁe report did
not present. Few reviewers were completely convinced of his findings.

The value of-this study is that it does suggest the need for further resgzrcﬁ

- . N
in this area, as many reviewers pointed out. - It may not convince all readers,
—_—

~ .

but it certainly causes %ne to think about what .evidence does exist, both

¢

pro and con, on the present use of the LSAT. It also contributes to the generation3
&

' M >

“of "new hypothesesr_ If for no other reason, this report is to be valued for its ~
‘ " » -

[

contribution to other researchers who wish to explore 1%7 school admissions . "n
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policies and.practices. .In this sense the'repo_rt fulf:l:lled~o_ne of /its primary

oi)jectives: to present data for revidw by other scholars pursuing related re- -
. . ' .

I 1 ’ S o . .

research. . . ~ .
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This volume charfs a road not taken in the famous Bakke
case. The lawsuit resulted in a record number of briefs
before the U.S. Supreme Court and generated more
national attention than any litigation about racial
discrimination since Brown v. Board of Education. The
petitioner, the’ University of "Califoria, suggested four’
purposes served by the race-conscious admissions program

at Davis Medical School. Only one_of those ‘purposes, ‘the ‘. :

quest S’y an academic institution for a “divérse studemt
body” was approved b a majority of the Justices: This
volume explores what. Mr. Justice ‘Powell described as: “a
fifth purpose, one which petitioner does not articulate: fair

_appraisal of each individual’s academic promjse in the light
~ of some cultural bias in grading or testing procedures. '™

The contributors to the volume do not .b{abor litigation
strategies or merely complete a dormant historical record.
The issue-of cultural bias in grading.or testing procedures

.must be explored to estimate the extent to which the goal of

tchieving actual diversity within law schoaq)s’ and the legal
profession can be achieved. There femains a danger that -
subtle but demonstrable discrimination. against, cultural
minorities will continue despite good faith efforts to achiéve
diversity unless bias in tests and gradesis recognized and

" alleviated. Testing bias” does morg than™diminish ‘the _ _
. chances of individual members.of minority groups to pursite. -
"a professionalcareer in law or medicine. The threat posed by
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unacknowledged cultural bias affects all minority group °
members, since artificially low measures of the academic
worth of the best educated meémbers of cultural minorities
perpetuates the myth disavowed in Brown that certain races
are inferior to others. The myth infects all who ignore
cultural bias and choose instead to measure relative mental

" abilities according to a single test - which produces scores

resulting in labels of “disadvantage’". The road not taken in
Bakke. therefore. can lead not merely to more minority
doctors, nor merely to better health caré for those they
would have treated. but ultimately to a nation less
consumed by the mental illness known as racial prejudice.

President Walter J. Leonard of Fisk University begins the
volume with a reminder that this is not.the first time
America has embarked on a course aimed at achieving true
freedom for previously oppressed minorities. The era
f6llowing the Civil War began.with ambitious copstit
and legislative Qnactments clearly signaling a. new
The era closed-'with crippling Supreme Court dedjsions
reflecting a popular impregsion that black people
moving tdo fast, that they had gone too far. The Brown
decision precipitated the recent civil rights era. Executive
orders and legislation established affirmative action goals.
Initial gains were made in higher educatiori. For example.
the number of minority law students rose from fewer than
800 across the nation in 1964-65 to 7, a decade later.
Yetgfuch visible gains seemed maghnified ili many eyes.
which overlooked the fact that for every minority law
student enrolled five new law school seats were added for
white studepts..The DeFunis case reflécted a popular,
perception that blacks and.other minorities had again gone
too far too fast. Although the Supreme Court declared the
suit moot, a national perception of “reverse “discrimination™
was remforced The Bakke case implieitly accepted the
notion that “reverse discrimination” had occurred. The

_ Court endorsed, limited race-conscious admissions in

principle but rejected the actual plan followed at Davis
Medical School. Writing in dissent, Mr. Justice Marshall
recounted the history of affirmative action from the
Emaricipation Proclamation,  through the Brown case in
which he had argued for the plaintiff, and culminating in
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the rejection of the Davis program in Bakke; he lamented:
"1 fear we have come full circle.”

¥ One wav of breaking this circle of affirmative action

‘sfollowed .b) new forms of dlSCl’lmlndllon is to recognize
successes achieved through race-conscious programs. The

" Council on Legal Educgtion Opportunity (CLEO) is the

primary qauonal program designed to increase the,
enrollment in law schools of students from ecohomically.
and educatlonall) disadvantaged bdckgrounds Since 1968,

some 2,600 persons have met the program’s challenge by
compiling impressive recards of academic and professional
achievement. This volume includes the first publicly
reported results of a survey of CLEO Fellows. compiled by
Wade J. Henderson and Linda Flores, the Executive and
Associate Direators of CLEO. Their report includes a
varretpof@ompllauons of survey responses howing the
academic success achieved by the Fellows. including cross-
tabulations of the six-week summer CLEO Institute
attended and first-year law school performance. and the law
school attended and bar passage information. Although the
survey data is not a complete atcounting of all CLEO;
Fellows due to difficylty in locating their current addresses
and some reluctance by law schools to relelise personal
data. there is a remarkable consistency of results from the
range of summer institutes and law schools attended.
Particularly remarkable is the fact that the Fellows “were
consciously chosen because their LSAT’ scores were
sufficiently low that the students would probably not have
been actlvely recruited, admitted and subsidized by law
schools in the absence of CLEO support. The typical
CLEO Fellow scored Between 350 and 525 on the LSAT.
Compared to the entering classes in 1975 at 128 law schools
which all had mean LSAT scores of 510 or above, thé
CLEO Fellows included in the survey report had an average
LSAT of 422. Thus. the sucbess of CLEO lies not only in .
the increased representation of minority group members in

law school, but also in the demdhstration that students from

disadvantaged backgrounds can succeed in legal studies

" despite significantly lower LSAT scores. The success of
- CLEO extends beyond law school, howevér.. since the
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syrvey also shows many of the Fellows pursuing careers in a
variety of legal settings..fulfilling a larger national purpose
of integrating the bar and prov ldmg.a more representative
professlon for the bencfit of those previously laching legal
- services. Th¢ task of CLEO is to continue its
accomplishments? the tash of the remainder of this volume
is to provide a research frameworhk for understanding the
success of CLEO and of all minonty law students, most of
whom did not participate 1n CLEO. This understanding will
shed light both on the pfospects for future increases in
minority participation in law school and on the reasons for
reassessing -the prevailing law  schopl admissions
prerequisites. < )

. The bulk of this volume was prepared in the wake of the
Bakke litigation as a report to the National Institute of
Education on the validity and cultural bias of the LSAT. The
report’s major benchmark for comparison is a candidate’s
undergraduate grade point average (UGPA), tradﬁxonally a
major factor in evaluating applicants. Thé UGPA stands
both as $denchmark for research, indicating the relative
discrimTnatory impact of UGPA and LSAT against minority
applicants and the relative predictive validity of the two, and
as a benchmark for admissions officials, indicating prior
academic accomplishments in an ' accepted and
understandable fashion. Since both UGPA and LSAT will
continue to be used during the admissions process, the
report seeks to learn whéher placing different emphasis on
LSAT scores compared to UGPA significantly | affects
admission oppgrtunities for minority applicants or,
significantly alters the risk that ultimate academic failures
will be adritted to law school. There is a danger that undue
emphasis on the LSAT will result in rejection of minority
applicants with excellent college grades and yet will not yield
more valid prediction of academic success in law school. If
this is occurring; prejudice is being perpetuated by test
results and minority applicants who could otherwise dispel
unfortunate stereotypes are being denied ?dmission.

. Formulas which combine UGPA and LSAT scores into an
Admissions Index for each applican fail to explain most of
the eventual variance in law school grades among first year

.

19 -




‘

" PREFACE I
. . .
students. 'ﬂ‘]}é most effective prediction reported accounts
for approximately 36% of the variance in law school grades.
This low predictive power*is often associated with the fact -
that there is little varition amorg the Taw students gn their
LSAT scores, since strong competition for faw school places
has raised the average scores of students far above what
would have sufficed for admission a generation ago. Yet
. computations made in this report indicate that the major
- difficulty with prediction formulas is the fact that there is a -
negdtive correlation between LSAT and UGPA in the
student bodies at most law schools. This means that many
applicants with low scores or grades were nonetheless
admitted because they had unusually high grades or scores to
produce a relatively high Admissions Index. Those law-
schools which have the greatest discrepancies between
UGPA and LSAT in their student bodies also gxhibit the
lowest predictive validities for their admission formulas.
Thus the perplexing process of evaluting an-applicant's file
’ wth discrepancies between grades and test scores both
* creates,anxiety for admissions officials and lowers the
general predictive value of the formula. Since applicants
often have discrepancies between their grades and test
seores, placing different weight on LSAT compared to UGPA
in formulas would result in the admissign of different people.

The general problem of discrepant predictors_becomes a
matter of significant social consequence when data on
minority applicants is compared to data ofi nonminority
applicants. For white applicants, good grades or high LSAT
scores are approximately equally difficult to achieve. Placing
different weight on LSAT scores will result in the admission
of different individual white applicants, but the overall -
number of whites accepted would not differ appreciably.

"Yet black applicants with excellent college grades are much
more prevalent than are black applicants with high LSAT ¢ |
scores. Thus, placing more weight on LSAT scores in .
comparison with UGPA will reorder black applicants, but

will also greatly reduce tHe total number of blacks accepted..

For example, requiring a 600 LSAT score reduces by half the
number of white applicants with a 3,25 UGPA, but literally
decimates the black applicants with a 3.25. When the - -
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Admissions Indlcesyompared in the typical admissions
process, top black caltége graduates are passed over in favor
of white applicants with lower college grades but higher LSAT
scores. Ifblack applicants are nonetheless accepted to achieve
diversity in the student body. some will argue that “‘reverse
discrimination™ has occurred and that academic standards are
being lowered.§The appearance of preference for minority
apphcants grows as the genexal emphasis on LSAT scores
increases. Among black. chicarjo and white applicants to law
school in 1976 with equal college grades, white applicants
were accepted more often. The national debate over “feverse
discrimination favoring less qualified minority appli
had obscured the- pattern of results which occurred among
applicants with equal college grades,

When the discriminatory impact of LSAT scores on
minority applicants with high UGPAs is.documented, the
most common concern expressed is discomfort with sole
reliance on grades as a benchmark. This concern is usuaIIy
couched in terms of grade inflation or college quality. It is
true that the average grade earned in college is higher than a
decade’ ago. but it is also true that older candidates score
considerably lower on the LSAT. Thus using the LSAT to’
adjust for true grade mflauon over the decade doe$ not
lessen the problem but worsens it. A related concern is the
supposed unreliability of college grades, since they are
earned n different courses taught by dnfferpnt professors;
this unreliability in turn lowers the predictive valle of
UGPA. Yet the scant research bearing on this concern
shows that three years of college grades are exactly as
reliable as the LSAT. Additional predictive power cannot be
gained by focusing on an applicant’s grades in a major or on
other transcript information. In fact, UGPA is a more valid
predictor of law school grades than even scorés on the
Graduate Record Examination -advanced tests in special
supjécts. Addigional concern reflects the generally increased

\nterest in law school which has made the applicant pool

extremely competitive, with most applicants presently strong
college records. Admissions officials feel understandable
discomfort in making decisions on the basis of small

differences in UGPA amonga group of candidates whohave
r . ¥ .
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all exgelled in college. Adding the LSAT score to create an
Index number does not alleviate the problem, however,
since small differencés on the LSAT can often deterpnine an
admissions decision and the LSAT does not.necessgfily rank
applicants in the same order as UGPA does. Moreover, none
of these issues of grade inflation, grade unreliabilityNnd the
lack of differentiation among candidates’ grades actually
confronts' the problem of why minority applicants have a
much easier time, on average, earning good grades than high _
test scores. Each of the three, concerns should be equally
applicable to grades earned by applicasits of all cultural
backgrounds. - .

Ope remaining claim could devalue'the college records of
some minority applicants if it were proven. This claim
involves the’ differing reputations which various colleges
enjoy. It is theoretically posible that minority applicants
have earned undeservedly high grades at colleges with
deservedly low reputations. the general worry that grades
earnedat one college cannot be compared with those earned .
at another has prompted several different attempts to “
formulate grade adjustmentschemes in which college quality
would be considered in developing formulas combining
LSAT and UGPA. The most systematic scheme, developed
and later discarded by the Law School Admission Council, )
involved adding the mean LSAT earned by graduates of an L
applicant’s college to each ap{)licant"s Index: The scheme
meant virtual exclusion for applicants from colleges in which
graduates typically earn Jow LSAT scores, yet produced no
increase in predictive valldity for the Index. This finding is
important, since disparaging assumptions about a college’s
quality are sometimes implicity associated with impressions
of the test scores typically earned by a college’s graduates. It _
is particularly important for black candidatés who have
graduated from traditionally and predominantly black
.colleges or from other institutions often viewed as less
prestigious. Since grade adjustment systems do ngt improve
the predictive validity of UGPA and LSAT, further inquiry
into the-grading patterns of various colleges is necessary.
One study foundsthat colleges with higher average, LSAT
, scores among graduates also tended to have higher average

"
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UGPAs among those. graduates, it\is plausible, therefore,
that just as law school faculties are conscious of differences
in college quality, so too the faculties of various colleges are -
sensitive to different ssudent bodies and tend to reward
students from hrgher prestige institutions with higher
“average grades and to award lower grades at less prestigious
" colleges. While faculties may not perfectly calibrate grades
earped at various colleges the general trend does not
support assumptions that minority students have earned
‘unusually inflated grades at easy colleges. Instead, a
. minority student, or any student for that matter, who earns
' good grades at a low prestige college has probably beaten
“ harder odds. .

If minority students do not seem to earn systematically
higher grades than white students in college, then the ather
obvious explanation for their systematrcally lower LSAT
scores involves the test itself. Yeti inquiry into test bias is often
overlooked'in debates over race-conscious admissions, as the®
Bakke litigation demonstrates. Often the only two positions

, considered are theories of genetic inheritance of intelligence

% or hypotheses that low test scores reflect environmental fac-

. tors such as inferior educatronalopportumtres often resulting

/ from state-enforced segregation. While most would readily

¥ disavow belief in a theory that attributes low test scores to

genetic inferiority, it-is much more difficult to disdssociate, low ,

test scores among:certain cultural groups from the obvious

discrimination which has been imposed upon mémbers of

those groups. Yet if we are to explain the persistence of low,

. test scores despite high college grades we must consider the

possibility that low test results do st just reflect academic .

achievements but rather constituté ﬁ‘mdependent barrierto .~
minority group advancement. If we fail to consider the possi-
} blllty of test bias, we will be left with a task of focusing
exclusively on education programs in high school and college,
and we may thereby fail to reap the full benefits of successful
educational programs when test scores do not also rise. The
assertion that a test is-biased is not an excuse for poor
academic opportumtfes or achievement, but rather is an
e)(planatron for the Jomt phenomenon of excellent collége
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accomplishments and persistently low test scores among
minority students. | $ -

There is no definitive research which clearly demonstrates
the source, size and significance of cultural bias in tests. The
present report has also been limited by the unavailability of
actual questions and tests for examination. Analysis of tfe

/" LSAT has been limited to a review of research related to the .
problem of cultural bias but not directly dispositive of the .
. issue, and to an examination of sample LSAT questions
. published'in materials distributed to test candidates. Since the
\ report was.completed, New York State has enacted a law
which requires publication of college, graduate or profession-
al school admissions tests given in New York after the test
scores are reported to candidates. There is now a growirg -
volume f actual LSAT questionsvagainst which the hypo-
theses developegvivn the report can be tested. These released
. forms cannot answer all questions raised in the report, since
questions used for equating or for pretesting purposes need
not be released. The report raises the possibility that pretest
questions fay be defective in ways that li’qnecessarily confuse
candidates or create lowered evaluations f the test's quality
by their presence. This theory cannot be fully ‘explered
despite enforcement of the New York law.\The report also
raises the possibility that the well-known hijstory of poor
performance by minority candidates on the L%T may itself ’
now create a source of bias, inducing anxiety ang an expecta-
tion of poor performance among minority candidates that °
results in & s¢lf-fulfilling prophesy. Examination ‘of the test
«+ canngt answer this issue, although it is.fossible that wide-
spread review of the test ¢ould reassure mjinority capdidates
that there'is no bias and €ventually lead t0 a rising pagtern of
scores. e s T -
Certain features ofhe LSAT may affect its validity\ for all
candidates, yet contribute to discriminatory results for
ity students insofar as they score relatively low on th
Among these factors is the general speed factor of the t
*  situafon, which has been shown to create a trade-off betwzen
answeting all questions-gqaickly or answering most questiohs
carefully. Insofar as certain groups of students answer the test
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more slowly or are more reluctant to guess, speed becomes an
elemenfofbiasas well asan impediment to validity. Likewise,
the presence of  queéstion types ‘on the LSAT that scem
unrelated tg law school may affect motivation, or may depress
the scoresof candidates who lack the test skill but-not the-law— ——
- school skills. In particular, the presence of Quantitative
, Comparison questions on a testyfor law students may be
' inappropriate ind the multiple-choice format in the Principles
and Cases section may penalize candidates who see more than
one side to issues—a highly prized skill in law school. Finally,
some sections of -the test may be susceptible to coaching.
Research by the Educational Testing Service has shown that '
the Quantitative Comparison section is coachable and recent
analysis of actual forms of the Practical Judgment section
L c6nfim‘rumor¢fr§g§nating from coaching schools that many .
‘items can be correctly answered without reading (e lengthy
passage preceding the questions. Insofar 48 any candidite
believes the Law School Admission €ouncil's statement that
“There is no evidence that taking cram courses or studying
review books gives any advantage that cannot be attained by
conscientious stully of the sample questions and test
contained in this Booklet™ and therefore fails to take advan-
tage of whatever benefits cGachiing can offer, unfair compar-
isons on the basis of test scores will result. Since these courses,
are typically quite costly, those who are unable to afford the
= tuition may be denied real benefits regardiess of whether
individual students actually believe coaching to be effective.
The cost of coaching carrbe expected to harm those of limited B
financial means who may nevertheless have compiled excel-
lent college records. . -

An interesting aspéct of reviewing sample LSAT questions
- was identifying questions which affect minority candidates,
. *particularly blacks, differently than other candidates. While
the final list of 13 categories in the report does include one
" questioninvolving a Spanish-speaking community, the report
cannot claign to have identified alf potentially biased questions

simply because not all cultural groups were included in the .
review process. This should be elementary, but therlé' are
those who assume that bias will be obvious to any sensitive
individual. Only actual experience reviéwing questions can

.
.
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dispel such a notion, but at least the need for diversity among
reviewers can be presently acknowledged. Similarly, although
several question reviewers were yomen, no sy8tematic effort .
was made to identify potentially sex-biased questions,...
Instead -the-prevatence of questions which could affect black
A candidates or candidates with low incomes should suggest the
, plausibility that other groups would also identify “troubling
ittms. At the same time, iLmust be understood-that not all
black candidates will fird all of the questions reviewed in the
report equally troybling. g
It is important to note a common element in the analysis =
which affects both the likelihood of continuing unintentional _ J
bias in the test and the.need to confront the possibility of bias
In selecting a student body with healthy diversity-This com-
mon biasing element can be called “perspective” and is
.- particularly important in screening for members of ‘the legal
profession. When a Hypothetical lawsit is desdribed there are
necessarily two parties, It is often true that some candidates
will be likely to identify with one or anotherof the parties and
that this identification will affeet the probabilities of selecting
the desired answer to the mulfiple-choice question, Similarly, -
yhen a Jogical reasoning question is posed, various gPoups
%ay approach the question with vadﬁ@g@}@, of values,
assumptions and beliéfs, yet only one collection of value,
assumption and belief is likely to lead to the desired answer.
Insofar as particular subgroups in the_populafion_are‘consis-
tently disadvantaged on the test by diyersegerspectives Zthe .
" scores among members of tifht groups will be artifically low. -
This danger is greatest whe dtdubgroup s itself a minority,
since the majority of cangfffijtes will approach the question
from7a similar perspective which is also shaped by the
majority's experiences. The fact that the process works statis-
tically and heretofore secretly oh the LSAT does not diminish
the discriminatory tesults. Yet it is not necessary to attribute.
evil motives to those who dévelop or norm fhe LSAT to
recognize that-the process of culgral bias against cultural
minorities is occurring. Reviéw of actual LSAT questions
Imerely demonstrates the real p'OSSibiIity that bias exists;
review does not necessarily affért a4 remedy. As wilt be -
discussed, more i.mmediate remedies involve the evaluation of
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", LSAT scores of mmonty candldates rather than revamping of
the LSAT -

) nce itis acknowledged that overemphasis on LSAT scores' )
during the admissions process will affeet the admission opgor-
tunities of minority candidatés for reasons unrelated to their

o college accomplishments, the Question remains whether an .
emphasis on LSAT scores is nonetheless justified because of °
supehor predictive validity. This is an unportan'%L question for
1981, since the validity. studies which have been prepared for .
law schools since 1976 when the Bakke case gained national
attention have apparently encouraged law schogls to place
ever g?eger weight on the LSAT compared to UGPA in each ,

. succeeding year. Since the suggested formulas are developed
after complicated statistical procedures, it-is understandable
that the résults are interpreted as rational, defensible formula
weights. Yet further examination reveals that the weights
assigned in one year are largely a reflection of the weights
assigned i in prevnous years as well as of the admissions deci-,
sipns made in prevnous years. Unfortynately, the gene:al
tendency.may be to create instability from year to year in the* -
process. One major statistical problem, labeled the *‘pendu-

Jlum effect” in the report, reflects the' fact that a school which
decidey'to place great weight on LSAT in one year and little -

.weight-on UGPA will prqobably ‘admit a student Rogy with
little variation in LSAT scores and greater variation _in

R UGPA:s. A validity study conducted on that class will probably

show UGPA te be a more valid predlctor than \T simply -
because there was more variation in_the stulent body on
UGPA and therefore more opportumty for prcdlctmg varia-
tions.in law school grades. On the other hand, since thege was
fittle variation.in LSAT scores the%ould be little chance
that much variation in law school grades could be associated
with the LSAT. Were a&'law sctiool to follow the results'of the -
validity study and reverse the.emphasis, by placing greater
weight-on UGPA and less on LSAT, the next year’s class
would create a different valtdxty study showing LSAT to be
more valid and UGPA less valid'and a yearly swmg in relative
) welghts would have begun

" Similar results could occur at a law school which.admitted a

significant number of minority students. The natlonag pattern

-
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of competitive UGPAs and low LSAT scores among minority -

students could infect later validity studies. It is possible that

a law school with substantial numbers,of- minority students -

would find the LSAT to be more valid than UGPA simply
because there was more variatiofin LSAT scores due to 2lt’g,e
presence of low-scoring, minority students with competifive
UGPAs. However, it would be wrong to immediately con-
clude that the college grades of minority students were to be
viewed suspiciously, or that even gréater weight_should be
plaged on LSAT scores: Instead the results should be viewed
as a possible artifact due simply to the prior success of
minority candidates in college butnot on the LSAT. If greater

* weight is nonetheless placed on the LSAT, minority can-

didates will be placed in a “‘Catch-22" situation in which Mpre
weight is placed on the LSAT because minority students are
doing well in college but not on the LSAT., Here the typical
solution of looking to prior educational perfogn’a?c&as the
source of lay minority enrollment would be.cmpletely mis-
placed, since the low enrollment would instead be the result of
excellent college grades that were not accompanied by high
LSAT scores. Ft would be wrong as a matter of statistics as well
as of policy to place ever increasing weight on that prerequi-.

" site on whichi minority students continue‘to do poorly, parti-

cularly when that increased weight is being placed on LSAT
scores due to a rise in the college grades of minority students,
To argue that the college grades of minority students are
“inflated” because they aré not reﬂegéegin LSAT scores is to

¢ ability to an extent that

make the test the measure of academ]
nothing other than the'test can dislodge it.

1

. . - .
The confusion involved in selecting a formula is greatest
when there is a significant danger that prejudice is being
perpetrated. This danget is greatest when a particular group

has been previously excluded from education and has only .

recently been allowed to compete for places on the basisyof
statistical predictions of success. In this situation, it is pos-
sible that values, assumptions or beliefs common %o the
previously admitted group, such as white males in law
schools, will become the ‘basis for predicting the success of
other groups not previously admitted. Thus, although the

.
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purported goal is stated as a search for intellectual abilities,
the test actually used may reward candidates for their white-
ness rather than their brightness; or women may be rated on

, how similarly they think to the fypical male law student.
. While it may be nearly impossible to disentangle prediction
from prejudice, a minimal goal could be-that any test relate

more to the skills or abilities it is purporting to measure than
it_relates to group membership in a particular race or sex

*, . which it is expHcitly intended to avoid measuring. Unfor-
tunately, the single study conducted to test for this standard

of fairness shows that the LSAT is considerably better at
.identifying the race of a law student than in predicting the

law school grades of students. Different individuals can then

point to the same information and claim either that the test
predicts performance or that it perpetuates prejudice. Only a

: closer look at the data can reveal the underlying confusion.

Y

Likewise, an individual question may be highlighted because
of its apparent cultural bias, only to be met with an argument
that the question contributes to the predictive validity of the ‘

. overall test. Here too, prejudice and prediction become
confused. Evidence that a test predicts cannot b€ aecepted as
definitive évidence that the test does not prejudice certain
groups.

The problem of disentangling prediction and prejudice is
greatest.when test information is available to those who later
teach and grade students of varipus cultural Mounds. It
is possible that knowledge of low scores among certain racial
groups may, infect the educational precess by lowering
expectations of performance entertaindd by white professors
and white students and ultimately create an academic
atmosphere in which discouraged and disheartened mipority
students actually do perform below their potential. The
typical first-year law school experience is one of the most
likgyy to create” this self-fulfilling prophesy, since all law
students are subject to extreme tension, competitiveness and
frequent self-doubt when they begin law school. When this
stressful ‘experience is added to a pervasive societal assump-
tion that certain cultural groups or women are less likely to
make successful lawyers, the danger is considerable that
prejudice will create unequal .educational opportunities
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despite affirmative admnssnons, Compounding the problem is
the feeling among many mmorlty students that the tradition-
al law school curriculum is not relevant to the career goals
they are pursumgr They are therefore unwilling to compete

for recognition in the normal curriculum and instead seek

. professional traming and advancement in nemtraditional

courses in the law school or through practical experience in a
selected field. To comrfuse uninspired performance in law
school with proof that certain students lack legal ability is to

.blame the victims of prior discrimination and narrow curri-

cular offerings for continuing discrimination and unre$pon-
sive .education . -Similarly, it,is mcorrect to argue that low
LSAT scores” are unbiased measures of leg®& aptitude
because they predict relgtively low pefformance by minerity.
students in law school In fact, despite all of these very real
dangers,* the one study which bears on the issue shows that
the dlscrlmlnaiory impact of the LSAT is greater than the
dlscnmmatory impact of first-year law school grades. Even
this conclusion cannot reassure those who fear that the
performance of minority students is still below what it could
be in an atmosphere which did not have potential bias dug to
unwarranted beliefs about LSAT scores and similar assump-
tions about the irtellectual capabilities of minority group
members. The Brown decision sought to dispel notions of
intellectual mfenonty by ehmmatmg segregation which ~
prevented minority students from, displaying their abilitjes in
close contact with white students-#nd teachers. It would be

1 most unfortunate if conscious effortsTof desegregate law

schools ‘are debilitated by continuing assumptions of racial
inferiority which are being supported by undue emphasis on
LSAT scores and undue deemphasis of UGPA.

" Various adjustments, to the typical admissions procedure *
can be justified on the basis of established research, but.
before outlining the major options two original research
efforts published in this volume need discussion. The fifst is
an anafysns of applicants to twelve law schools conducted by
Joseph’L. Gannon of Boston College. He compared appln-
cants from the four largest “feeder schools™ to each of twelve
law schools. The law schools provided the LSAT, UGPA
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and race of each applicant. Ganngn compared each minority
applicant with all white applicants earning grades at the samg -
college within +.10 on a 4.00 scale of the minority student. 1’
His goal was to eliminate as much difference as possible
between the minority and white applicants being compared
by requiring that they have graduated from the same college
- with essentially the sartfe UGPA and have app]ied to the
same law school. These controls on the gomparison data
sought to eliminate differences in educational background
and attainment as explanations for any differences in LSAT
scorés that remained. This novel research design produced
results which should cause concern, since he found that”
minority applicants, particularly blacks and chicanos, earned
. LSAT scores approximately one standard deviation below
the average LSAT earned by thé white comparison group
(100 points on a 200-800 scale). Native American and Asian
American applicants 3lso.earned LSAT scores that were
statistically and practically significantly lower than whites
- who had earned comparable grades at the same college.
Thus, all of the groups typically included in affirmative
action programs exhibit similar difficplties in scoring well on
the LSAT despite equal academic accomplishmer’us.

=

. The Gannon stu%iy is presented as a research report, but it
actually highlights the problems of, discrimination associated
with typical admission procedures. The starting point is an
admission official’s discomfort in choosing among a group of
applicants which has earned virtually identical UGPAs at the
same college. The LSAT is used to help make the hard "~
choices. In the process a systematic devaluation of the gragdes
of minority students occurs, since their LSAT scores are far
below those of their white counterparts. What bégan as a
search for an administratively convenient way to admit some

* and reject some students with comparable records ended as a
systematic exclusion of equally qualified minority applicants.
If sébme of these minority candidates are nevertheless
accepted in order to achieve a diverse. student body, some,
will claim that “reverse discrimination’ has occurred when
the systematic discriminatory impact of the LSAT was
actuafly being ameliorated. The Gannon study shows the
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need for race-conscious admissions when the LSAT is
involved and provides a benchmark for measuring necessary
adjustments in LSAT scores for minority applicants in order
to put them on‘an equal footing with otherwise equally
qualified white applicants. -

The Gannon study necessarily takes UGPA as a standard
in comparing students from the same college, but it does not
indicate whether 'grades from different colleges should be

aken at face value. National “data shows that minority

GPAs are typically more competitive ttkan are their LSAT
scores, but this does not prove that grades do not suffer from
cultural bias which would necessitate a further upward
adjustment of minority grades in order to make them
comparable with the grades of whites. No previous research
" has investigated the question of how grade distributions at
traditionally and predominantly black colleges compare with
distributions at other colleges. Since there are those who
assume that black colleges inflate the grades of their
graduates, this omission needed correction. .

Sandra W. Weckesser, director of admissions at Temple
Univetsity Law School, addressed the question of grade
distributions at various types of colleges. Her findings should
lay to rest any assumption that grades earned at black
colleges aré unduly inflated. To the contrary, she found that
during the 1970s black colleges had consistently awarded the
lowest average grades of any major categeory of college. At
the other end of the spectrum, previous research was con-
firmed showing that colleges with the greatest national pres-
tige also awarded the highest average grades. The national
data which shows blagk applicants’ UGPAs to be more cor)-
petitive than .their LSAT scores understates the relative
discriminatory impact of the LSAT, since many of the black
mndid:ites earned their UGPAs at black colleges which have
maintained a tradition of unusually strict grading standards.

Grade adjustment schemes which deflate grades from
colleges with low average LSAT scores among their grad-
.uates produce a double jeopardy.for black candidates from
black colleges. Their grades were already low due to -Strict
. grading standards but are deflated furthér due to the col-
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lege’s low average LSAT scores among its graduates.
Weckesset’s report includes the grade adjustment policy
followed by Temple 1aw school in which grades are adjusted
according to the relative amount of grade inflation among
colleges rather than the relative LSAT of graduates.

Typically this adjustment sysfem affords some advantage
to.less prestigious colleges and deemphasizes the advantage
enjoyed by prestige institutions. This adjustment is in keep-
ing with the spirit of Mr. Justice Powell’s recognitign that
cultural bias in grading procedures may justify race-conscious
admissions. Here the cultural bias in grading procedures is a
self-imposed one at black colleges which guard their academic
reputanons by refusing to inflate grades. The adjustment
favoring black college graduates is an indirect one, since the
grading patterns of all colleges are compared and those at
black colleges happen to be the lowest and subJect to the
greatest ad justment.- -

Together the Gannon and Weckesser reports prov:de a
basis for adjusting both the LSAT scores and UGPAs of
minority candidates. Since their research base is différent,
the adjustments they suggest are also different. They offer
complimentary rather than contradictory adjustments. As
with the adjustments discussed below, each law school must
decide what its goal in the admissions process is, what
problems with the traditional process are most troublesome,
and what adjustments are most appropriate in avoiding the
problems on the way t6 realizing institutional goals. No
single system can command paramot(sn)t legitimacy. What-
ever adjustments are chosen, they must be chosen with the
knowledge that another choice was possible. It is simply
impossible to avoid judgments about data and policy in
formulating an admissions process.

Some adjustments involve the Admission Index which
determines the treatment which a file will receivg during the
admissions process after being placed in a presumptive admit,
presumptive deny, or hold category. Some adjustments
depend merely on the factThag neither LSAT nor UGPA isa
very good predictor of law school grades. Two prominent
psychometricians have each outlined adjustments that can be
" made to benefit minority groups whose members earn rela-
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4
tively low grades or test scores and are disadvantaged in the
admissions process because of the low predictive validity of
these criteria. The adjustment models depend on the fact
that more members of these groups would perform well in
law school than would be admitted on the basis of grades and
test scores because the predictive validity of grades and test
scores is relatively low. Thus, without any finding that -
UGPA or LSAT is culturally biased, significant ad justments
can be made in traditional admissions models so that pre-
viously excluded groups do not bear the burden imposed by
~heavy reliance on low validity prerequisites. The Gannon
and Weckesser reports justify additional adjustments to
LSAT and UGPA based on cultural bias in these two mea-
. sures. It is possible that a school will decide to make adjust-
ments i* LSAT scores based on national comparisons of -
LSAT and UGPA among applicants from *various cultural
backgrounds as opposed to the data in the Gannon study
which is based on comparisons within the appli¢ant pools to
individual schools. Similarly, a school may consider
adjusting UGPA based on the grading patterns of schools
wgich provide a significant number of applicants yearly rather
than on national data presented in the Weckesser report. All
of these possible adjustments will* affect the Admissjon
Indices and the initial sorting of agplicants for further eval-
uation,

After files are placed in categories for individual review,
schools must decide upon the appropriate value of grades
and test scores in this review. Since this review process is
designed to investigate the strengths and weaknesses of a
candidate’s background, it is possible that the evaluation
process will be better served if LSAT scores are deleted from
files so that a single test score does not dominate the review
process. On the other hand, a school may decide that the
LSAT is an important trigger for looking further into a file, «
particularly if there is a.discrepancy between the L SAT and
UGPA. Here the LSAT is not being used to rank applicants,

+ but merely to suggest a need to further inquire into a file. If
~ this course is chosen, it is reasonable to delete the Admission
Index fince this composite number does net suggest a need
for inquiry and, creates a daMger that. applicants will be
Q
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further compared simply on the basis of a single number
instead of a careful review of a contplete file. In the case of
minority applicants, there are various types of information
that may be better evaluated by minority students, faculty or
staff. Similarly, if LSAT scores are used as a trigger for
closer scrutiny, applicants are not being compared on the
basis of their LSAT scores and can therefore be divided into
appropriate groups for further ewluation. This suggests the -
desirability of separate review committees, each of which
will be charged with identifying .the best candidates for
admission. These separate review committees will not be
established to &fford a “preference” to minority applicants,
but rather to assure that the best review process will select
the best law students. Particularly when a law school con-
siders personal background data or career interests to be
relevant in selecting a student body, separate review commit-
tees may be thg best way of achieving these institutional
goals. Finally, Ssome law schools may decide that the discrim-
inatory impact of the LSAT outweights its predictive value
and considdr eliminating the LSAT. from the admissions
process. This decision would bé ‘similar to that of a court
reviewing a lawsuif brought under Title VII of the 1964°Civil -
Rights Act in whith the discriminatory impact and predictive

value of selection criteria are balanced. However, this option

is not currently, available, since American Bar Association
accreditation standards require schools to use the LSAT
during admissions. While the report does not suggest that
schools be prohibited from using the LSAT, it does suggest
that schools be given the option of disregarding scores and of
allowing applicants to be considered withdut submitting test
scores. .

The final two essays in the volume go beyond technical |
adjustments in numerical indicators due to their discrimina-
tory impact or low ability to predict first-year law school
grades. The first essay, by .Susan Brown and Eduardo
Marenco of the Mexican,American Legal Defense and
Education Fund, reports the results of a year long survey of
accredited California law $thools and a national sampling of
innovative admissions models. They report that California’s
law schools refledt the national trend toward increasing

AY
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emphasis on the LSAT in ddmissions, with some schools \
-using a process that involves a virtual cutoff score on the
LSAT. Moreover, all schdols have so many applicants that
the LSAT scores of admitted students are far beyond those

. recessary to ensure a high likelihood of successfully com-
pleting legal studies, Instead ofan ever increasing emphasis )
on a single standard such as the LSAT, Brown and Marenco S
suggest that weight be placed on other factors which will
either enhancé the likelihood that minority students will ¢
successfully complete law school or indicate that significant .
legal needs will be met by new lawyers. Three major admis- '
sions models are described which serve both tg increase
minority representation in the legal profession and to
broaden the criteria by which all law school candidates are  ~
evaluated. Two versions of the first model, designed to
achieve genuine diversity in law sehog] student bodies, were
designed-in the wake‘of Mr. Justice Powell's Bakke opinion
which gave constitutional support to the search for diversity.
The other two models have been used by Temple and New
York law schools so that their practical value has already .
been demonstrated. Brown and Marenco make it clear that
law schools cannot cling to rigid numerical criteria because
there are no available alteratives. In combination with the

- adustments to numerical criteria discussed above, their. essay
presénts law schools with a far different problem of selecting
from among a variety of effective legally defensible admis-
sions models. -

The fina| essay by Allan Naim, author of the Ralph Nader
Report on -‘the Educational Testing Service, extends
the concept of diversity beyond racial and ethnic categories.

He explores the implications of heavy reliance on the LSAT

for low income applicants to faw school.. Research shows that
there is a relationship between the so&joeconomic back-
ground of applicants’ and their averdge ESAT scores. As -
greater€mpbhasis is placed on LSAT scores during the admis- _

sions process, fewer applicants from average or below
average socioeconomic groups will be admitted. Although , U
the research does not mention the race of the test takers in )
the study, it is reasonable to assume that the great majority

..were white! Thus Naim is discussing diversity within the

™ 36 e ;
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white student bodies of law schools. He suggests that a law
school which places relatively less weight on the LSAT will
have greater diversity among the white students admitted
compared to a law school placing great welght on the LSAT
which may have the same proportion of white students but a
smaller proportion of low or average mcome white students.
His.analysis can be reapplied to the question of racial diver-
sity, suggesting that placing less weight on the LSAT will
produce greater diversity within each racial group. This
seems in keeping with thé original spirit of Mr. Justice
—_ Powell's endorsement of the diversity concept. Diversity is
not merely a post-Bakke euphemism for racial preference.
Diversity is a meamngful goal in its own right, juxtaposed
with a student body that is composed of members of a single P

race and a narrow socioeconomic base. ’ . '

_ The..important point to be learned from comblmng the

Brown and Marenco essay with the Nairn essay is that the
goal of diversity can be expandego include a great variety of
factors, but that the beginning of all quests for diversity is

- reduced reliance on LSAT scores. Once the LSAT is

) deemphasized, immediate results occur througli.the admis-
sion of more members of racial minorities an&‘/er socio-
economic groups. The deemphasis on LSAT scoYes allows a
further evaluation of all applicants according to a variety of
specific criteria which can refine the search for true diversity.
As these specific criteria are defined and implemerited new
admissions models result. At no point during the evolution P
of new models is a retreat from academic standards cpn-
templated. Once this point is accepted, the spectre of
“‘reverse discrimination™ recedes.

As Nairn notes, the quest for diversity in the legal
/‘—’ profession has a special significance, since the profession is
SO powerful\m our government of laws. If only the members
of a single race or narrow socioeconomic group are allowed ,
to be lawyers, the legitimacy of the entire Iegal system is
. galled into questlon Insofar as members of various cultural
“and socioeconomic groups have conflicting interests in the
legal system, lawyers must represent those interests. More
effective representation is likely to result whén lawyers are
themselves members of these various groups. The quest for

.
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diversity in law school is therefore not a compromise with
quality Kzgal representation but rather an enhancerhent of the
quality of representation available to all groups.

As this volume seeks to make clear, the quest for diversity |
probably does involve a retreat from heavy reliance on the

. LSAT. The burden is now on those who would assert that

true diversity cap be achieved by selecting only those who
agree on most ofjthe multiple-choice questions posed on the
LSAT. To date, no evidence to that effect has been offered.
Just as competent lawyers can disagree in a lawsuit involving
adverse interests, so too highly qualified college graduates
can reasonably disagree on LSAT questions which score only
one answer as correct. Once 4t is recognized that the
tendency for members of cultural minorities is to choose a
farger number of “incorrect™ answers, the re

diversity in the legal profession by dee pha
scores no .longer seems like a compromfiise with academic
standards. At this point the myth of racfl inferi rity will be
patt of this"nation’s history but not of ifs herita '

. Dayid M. White
. Betkeley, California
+ ,March 18, 19%1
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Bakke: Extehding the .
Dream Deferred

President Walter J. Leonard, Fisk University

January 1, 1863 was likea brilliant dream. There wére celebra-

+ tions throughout the land. North and South, black women and
men joined white women and men—many of the men (black and
white) had served as soldiers in the recent war, Today they were _
together to celebrate the dawning of a new day in America’s trek
foward maturity. On this day. Junuary 1. 1863, the country was
taking the first step toward full membership in the family of
nations, Black soldiers, in their blue coats and scarlet pants, had
fought—and were yet fighting—the good fight in the cause of
freedom. Many, many had died; just as they had been dying for
America’s freedom from the time of Crispus Attucks, a black man,

a run-away slave, the first man to die—on March 5, 1770>civ/the
‘ “Colonists’ struggle to throw off the British yoke. But this was 1863 °
and black people believed in the bas;?:lecency of the tall'man in
Washington; and in his stated desire “'save the Union," abolish
slavery and reunite the divided house. ) -

" Lincoln, bowing to military, economic, diplomatic and human
pressure, had issued an Executive Order—The Emancipation Pro- 4*
‘ clamation—initiating this country’s first Affirmative Action Pro- o .
- gram. Lincoln and his cabinet knew that the seeds of discrimina-
’ tion were rooted so deeply in the economic, educaional, political
and social life of the United States that nothing less than a radical .
- % - and uncompromising effort was required to remove their many
", roots. . !
A Lincoln’s order touched off an era which, when viewed from
T foday’s perspective, was characterized by some of this nation’s  «

27 - most liberal and race-minded-legislation: - . -
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1. The Thirteenth Amendment to the Umted States Constitution
in 1865. “

2. The Fourteenth Amendment, enacted in 1868
3. The Fifteenth. Amgndment, enacted in 1870.

Realizing that Orders and Proclamations are not setf-executing,
Congress acted to mahe a reality of the forward thrust begun by

the Lincoln action. Congress’ intention manifested in four
Civil Rights Acts: . \/§
1. Civil Rights Act of 1866, “An™Act to Protect All Persons in the

United States in their Civil Rights and Furnish the Means of
their Vindication,™ 14 Stat §27 (1866), 42 U.S.C. §1982 (R.S.
§1978). - -

2. Civil Rights Act of 1875, 'An Act to Protect All Citizens in
their Civil and Legal Rights.”” 18 Stat.§335 (1875). 42 U.S.C.
§1984. '

3. The Act of April 20, 1871, often known as the Ku Klux Klan
Act, or the Anti-Lynching Act, was entitled *An Act to En-
force the Provisions of the Fourteenth Amendment to the Cons-
titution of the United States.™

4. Civil Rights Act of March 1, 1875, enitled “*An Act to Protect
all Citizens in their Civil and Legal Rights.” This act was de-
sngned to guarantee to black citizens equal accommodations
with White citizens in all inns, public conveyances, theaters, and
other places of amusement. Refusal by private persons to pro-
vide such accommodatlons was declared a misdemeanor, and
injured parties were given the right o sue for damages (18 Stat.
$335).

Thus, by 1875, the majority in the Congress and their support-
ers assumed that adequate legal protection had been erected to
promote 3nd protect the rights of all Americans—particularly
those who had just broken the fetters and shackles of “jegal”
slavery.” .

The hope was that the rule of Law after the Thirteenth. Four-
teenth, and Fifteenth Amendments to the Constitution, and the
early Civil Rights Acts, Yotld cause the conduct of the country's
affairs to ensure equality\to all of its citizens. ‘

Tragically, the Dred Sdott mentality was still lingering in the
Supreme Court of the"UniteN] States. Consequently, by the 1880’s,
the Nation had witnessed a hastile and near-devastating assault on
these new enactments. The Sypreme Court's steady emasculation
of this liberalizing legislatfpl was completed in 1896, when, in
Plessy vs. Ferguson, it ighest judicial sanction to separate’

49
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and un-equal treatment and existence for black people.<The Exec- =
utive and Congressional effort toward ending the mightmare of
slavery and building bridges of opportunity was relegated to the
judicial scrap heap. Black men and women were frustrated. hopes
- dashed, dreams of freedom deferred. They were confined to a
posture of peasantry, And for fifty-two years (1896-1948) the
Court effectively looked the other way when black peutioners
sought its intervention in‘even the most blatant denials of basic -
freedoms. The Congress, after the Court hilled its carlier imtiati ¢
- - (1865-1875). did-practically Nothing for more than seventy-five
' years (1875-1957). Black peopte who had lived through 244 years
of de jure slavery (1619-1863) were compelled to live through 101 ,
years (1863-1964) of varying' degrees of de facto slavery: benign -
neglect and malignant retreat. .

After punttuating 1ts silence in the_ late 1940 in cases like -

Sweatt vs. Painter, Sipuel vs. Oklahoma, District of Columbia vs.

John R. Thompson, and then in 1954 in Brown vs. Board of
Educatign. the Court helped to rekindle hope n the black
.population: maybe, at long last. the promise of 1863 and the dreams

~  of 1866-1875 would move toward reality. ‘ N :

The Executive branch moved to arrest .its negative inertia. .
Executive Orders proKibiting discrimination and prescgbing
affirmative efforts were issued:

1. Executive Order No. 8802, 6 Fed. Reg. 3109 (1941) Roosevelt.

2. Executive Order No. 10308, 16 Fed. Reg. 12303 (1951) Truman. .

3. Exetutive Order No. 10479, 18 Fed. Reg. 4899 (1953) -
Eisenhower. T '

- Executive Order No. 10925, 26 Fed. Reg. 1977 (1961) Kennedy.

. Executive Order No. 11246, 30 Fed. Reg. 12319 (1965) Johnson. ‘

. Executive Order No. 11375, 32 Fed. Reg. 14303 (1967) Johnson. |

Congress, reacting® public outrage over violent incidents of
racial hatred and color phobia, enacted a, comprehensive Civil |
Rights Act in 1964. It found discrimination based on race and color -
permreating the whole of the American system, and that |
fundamental problems attendant to race and color had changed
very littie since it, Cbngress, acted in 1866, 98 years earlier. In fact, .
Congress found, there had been—and was—a concretization of
ingquity and affirmative denial. So ;féwasive and entrenched were ©,
seghegation, discrimination and explditation that the Congress
ac again in 1965, 1968, and 1972. President Nixon, whose

itical image was not that of a liberal, persuaded by the glaring

" evidence of race-based discrimination, signed ‘into law in 1972, an

amendment which strengthened the employment provision (Title
VII) of the 1964 Civil Rights Act.

‘e
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Inextricably interwoven into all of these earlier movements was
the intense desire of black people to gain access to education. Ifany
one item stood high on the common agenda of the slave, and now
the freedman, it was the quest for learning and training. Black
- people were as aware as were other members of the society that
education was very much the base on which stood material well-
being, political representation and social mobility. Three hundred
and thirty-five years (1619-1954) passed before the American
system was to permiut its black citizens an opport unity to exercise the
priviege of a basic right. a move toward equitable access to
institutions_ and programs provided by public funds—particularly,
schools. ‘colleges and universities.

"The most sigmificant movement toward equity in education
occurred in 1968-69. following the assassination of Rev. Martin
Luther King, Jr. An assessment of the position of black people in
our nation was shocking. Colleges and uniVersities, employers of all
descriptions (in¢luding the federal government) maintained
negative quotds (there shall be no more than) relative to black and
other minority-group representation. American institutions, after
public and self-examination, introduced efforts to correct their
years of indifference and resulting limited representation of this

~ * mation’s largest minority group. )
Three years later, 1971- 1977, as the number of black students
- began to move be)ond msignificance in the student bodies around
the nation (as faculty members there are still nearly too few to
count), a white student named Marco DeFunis, along with_his
. foHowers and supporters, began telling the world that black people
were moving tpo fast, that they had gone too far; that they were
: taking seats 1 schdols, and jobs, from bright and super-qualified
white people. They began a campaign which declared that all of

. these laws, orders, reguladions, rules and promises were just so

much paper and that the nation should adopt the theory of “benigg,

neglect’’. .

Moreover, DeFunis and his supporters argued that minority-
group persans were lowering the standards of the institutions, that
their mere presence was a clear and presentdanger to the quality of
the academy. While the contentions were absolute poppycock, the
negative image and devastating impact that These tactics had, on
practically everyone, created an atmosphere receptlve to a Bakke

— .vs. Regents of California.

The DeFunis and Bakke attack has been, lea\al in at least four
particulars: ) .
A. It is being waged by persons and groups who, before now, have

—
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held themselves out as liberals and as true friends of progress for
black people. These “friends” and “liberals” have completely
ajtered the social fabric in the past six years. The public expected
the bigots to call names and to say that minority-group
opportunities should be limited. But they did not anticipate such
negative action from our friends, Consequently, when certain
groups say that black people are “culturally deprived”, “slow

learners™, “‘children of crisis", “educationally deprived™,
“underachievers”, *ghetto children”, *poor testers™.
“maladjusted™, *products of disintegrated families™, “poverty
prone’, “‘special admits”, and: that. we represent “academic

insufﬁciency", “dilution of quality™, or that we have an “inherent
“incapacity”, “urban, mentality”, “inferior background”, and are
“‘unqualified”, the President, the Congress and the Supreme Court
of the United States listen. And thé media take a negative image to
the entire world. And despite the fact that the statements are free of
truth, many, too many, peogfe believe them.
B. It strikes at the very heart of the quality ahd the basic worth of a
whole class of people. It questions the standars= d the values by
which black people have survived and progressed in an alien and
hostile society. It says that courage, humanity, motivation-the-witt—— —— -
to steceed, -survival instinct,;,toughness, compassion, self-rellance
and the conquest of past struggles are not qualities to be considered
along with grade point averages and test scores because they are not
quantifiable and cannot e computerized. Moreover, these s
experiences are more applicable to the black experiences and are
not considered important to other groups in the United States
society. S
. C. It has helped to resurrect, and is now aiding in the propagation
of, the discredited myth of differences in talents and skills based on
race. Soeffective has been this campaign, that it is nearly impossible .
to bbserve any “nom-whité” person on a- college or university o
‘ campus, or in nearly any work capacity, without wondering whether -
the person arrived there by some means other than the quality of
her or his mind. o ) )
D. bqe statistic should be helpful. In 1964-65 when a push began t6
include black people and other racial minorities in the law schools,
g there were less than 800 such students outof 2 total of more than .
65,000. By the mid-1970's the number of minority students had
grown to a_liftle more than 7,000. But during the same period the
number of white students had grown to more than 100,000, Another

.

. Wway to view this is to note that for every seat given to a migority
= student during the past decade—more than five seats were added
* for white students, Now DeFunis and Bakke would take away that = -
\‘l ‘ ¥ - . - . -
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shallow gain and deny access to that small number o‘ﬁipmential
minority lawyers. A few facts about the DeFunis case sho
prepare us for Bakke. Stripped of its legal niceties, social thesis and
obfuscating pronouncements about equality, fairness, objectivity
and good-Americanism, DeFunis is basically racist and sexist *
[llustrative of this fact 1s the history of admissiong and graduation
at the Washington State Law School where DeFunis aroge.
_ Between 1902 and 1968, the Wasﬁington Law School graduated
3.8r()0 white students'and 12 black students. The record does fjot
show how many white sludentv‘vith a more attractive record were

being denied. The regord dogs not show any protest by
students against the admission‘of other white students. It did pot
matter how the white student gained admission; the assumption
was.-he or she belonged there. . . -

It 1s.only when more than an 1nsignificat number of min }'ity
students began to compete for spaces that we hear the hue &nd
cry about discrimination and equal protection.

Allan’ Bakké applied to the University of California, Davis
Medical School jn 1973. As one of several hundreds of white
male-applicants. his application was considered for one of the 84
seats which had been reserved for “general admissions™. The
gereral admittees were predominantly caucasian (1 black stuglent
in five yedrs) and the special admittees were majority Chi¢ano

* (31 n S years). next, Black (26 in 5 years); and Asian (12}in 5
& vears). While ohly one black student had been admitted under
®hc general or regular admissions process. Asians (37)]and

"Chicanos (6), who are classified in as white in California, had
been admitted through the 84 places reserved for “geperal

places constituted an unconstitutional intrusion into his personal
and individual, nghts. Additionally, pressed Bakke, if he¢ had
been other than caucasian he would have been admitted], The
Supenor Court of California found that the University operfited a
racial quota. could not take race into account; thgt the
admissions program was violative of the Equal Protection Clatuse
wf"the Fourteeffth Amendment. the California Constitution and
Title VI of the 1964 Civil Rights Act. The court did not order his
admission. Bakke appealed that portion of the decision to the
Supreme Court of Califorpia. the court found that Bake(e had
been .discriminated against because of his color and ordered the

" University to admit him.*The Untversity appealed for reversal to )
the Supreme Court of the United Statet. In a 5-4 decislon, the
Court affirmed the lower court’s findings and deciston, except as
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it proscribed the use of race as a factor in the admissions process.~

Thus, by a very narrow margin, the Court left the door slightly

ajar for some affirmative efforts designed-to assist those graups

whose hisfory has been permeated by acts of discrimination.
Sé&veral messages seem to emerge from. and through, the

Biikke decfsion:, B

1. That racial paranoia, in an unhealthy quantity, is resurfacing
in the United States. A considerable amount of pational
energy must now be directed toward placing the nation—once
again—on a road toward the eradication of inequity based on

* race. ) .

- 2. That the civil rights victories, which have been Jfought and

won during recent years. liave actually benefitted white

persons, particularly thos¢ of working-class status and white
women, in equal or greater measure than they have black’

people. ,

"3. That today’s generation of white persons, many, if net most.

' of whom are general beneficiaries of earlier and continuing
racial discrimination, take little, if any, cognizance of, nor feel
any responsibility for, the glaring inequality in Amerjican
society. . :

* 4. That the .use of loaded language (réverse discrimination, “
preferential treatment, qgota$) is the tactic which will be
emplayed to characterizeqtge struggle of black people, thereby
causing the public to view that quest as an attack on standards
and unfair competition with white persons.

5. That below- the surface of the brouhaha and seeming
imbroglio ushered in by the. DeFunis and Bakke litigation. is a
firnt determination to maintain suptrior status based on race

- and color. Why else would so much money and time be spent

s to attack less than 10 percent of the seats in colleges and -
k universities, to which minority-group students jyst recently
gained access, when the more than 90 percent remaining seats ,
havebeen assigned according to class, race, status, financial
ability, geography, athletic ability, sex, kinship and other
subjectivg associations. .

6. That those institutions and organizations which would think
seriously of developing programs, even voluntary ones, which
would help to eradicate’ barriers to access as faced by black
people, and other minority-group persons, must be prepared .

i to demonstrate that persons admitted or hired under such

- programs are actually better than any white person who might

MC R M -
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\ " be*denied or not hired. Such a burgen has a chllhng effect of
N .
. immeasurable propostion. :; .

" 7. That the Court is rapidly returning to its posture of the late
1870's and_ '80's relative to the status of black people. It is

..+ construing those Amengdments, which were enacted for the
' express purpose moving black people into the central

c.} iirea.m of Arerican life, as proscribing the conduct and

. . T

LN . tiatives for .which they were originally .intended. Such” a
. trend by the Court will, in my ]udgment create an
v - ~e unn‘ecessary and bitter racial crisis at this point in the nation’s.
® history. -
2. -~ -
The Bakke decision will, very likely, open a ﬂoodgate of
litigation; such litigatiof wnll llkely demand. dgcisions which
would be devastating to the 1ifs of the p w years. One -
would hope that the Céurt, a lts ext earliestopportunity, would
- mover to allay the fears of mino lty group,persons and to arrest - .
.the l:?o}hs zeal of their opponerjts. The court could Jook to some

.

wn pronouncements forfeffective and positive guidance.
xample, the record shows that the Equal Protection Clause
has been variously treated since its adoption i 1868. It had been
" -associated with, and in some Jnstances determined, to “overlapy
- the gnd protectlon of the Due Process Clause. Th
L con{g advanced by DeFunis and Bakke would hold that the
a Equal_‘Protecu'on Clause is so constraining that it mandates some
sort of “mathematical nitety”_and abhors the formulat;on and
) implergitation of measures appllcable to a situation in which
persons are not on an unequal footing. One of the most. profound .
statements relative to such a situation was made’by the fate  °
Lyndon B. JohnsoR. Speaking a few weeks ‘before his death, he
admonished tHe nation to stop playing subtle verbal games and'to »
. get on with affirmative efforts to *“equalize history™. Fog as long
g as black and white persons ase tyeated as if they have
CXpenenced an equal history, the glaring disparity will continue ¢
and black people will bo foréver consigned to the lower strata of °
American life. The Court itself has said that the Constltutlon is a

ﬂexnble orgamc document. “., . .
A Y
“*A Constitution . . . announces certain basic principles to serve as T o
- the perpetual foundatlon of the state. It lS nof intended to be a
. limitation ¢n its healthful development ndr an obstruction to its .l
- progress .. . . The Courts in this coumtry have shown a
‘ deterrgination to give our wrtten ‘Constitution, by interpggtation,
such flexibility as will bring them H\to accord thh what the courts ?
believe to be public interest .
- h ’*\ N EE
Q e = . o
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Moreover, the Fourteenth Amendment was intended to-correct --
and to cure the Constitutional defect which Chief Jastice Taney . <
found and -annqunced in the Dred Scot decision. The

, Amendment hgs one central purpose according to_Justice Miller, '
even as he deIi%Zred the 5 to 4 decision which/devitalizc;d much of
the Fourteenth Amendment, (particularly,” the Privileges and
‘Immunities Clause):

.. in the light of . . . events, almost t00 recent to.be called

history, but which are familiar to us ll; and on the most casual .

examination of the language of these Amendments (13th. 14, and

. I5th) no one can fail to b¢ impressed with the one pervading -

. purpose found in them “all, lying at the foundation of each. and .

» ' without which none of them would have been,even siiggested;-all

establishment_of that freedom, and the protection of the, fiewly-

made freedman andcitizen from the oppressions of those who had
- formerly exercised unlimited dominion over him. It 15 true that

only the Fifteenth Amendment mentions the Negro by speaking of

-his color and his slavery. But itsis just as true that [the Thirteenth

and Fourteenth] were addressed to-the grievances of that race, and

designed to remedy them." .

Few, if any, statements have more pointedly stated the purpose -,
and the reach of the Civil War Amendments. Maybe that is the
very reason why most studgnts of American Constitutional Law
find. if fascinating, if not peculiar, to hear some persons, even
judges and Supreme Court Justices, suggesting that the
Constitutién, and particularly the Civil War Amendments, are
‘colorblind’, and that they would be employed against the very
persons and purposes for*whom and which they, were enacted.
This very matter will shape much of future litigation. In )
considering whether race could be used as 4 factor, without

. -+ overburdening constitutional permissibility, Chief Judge Coffin,

writing for a unanimous court in Associated General Contractors
vs.  Altschuler, 42 U.SL.W. 2320°(12/25/73), gave new vigorato
the Constitution as a living document and rejected the idea of
- inflexibility in its Ypplication: ’
" “The first Justice Harlan’s much quoted observation that ‘the
Constitution is colorblind . . . {and] does not . . . permit any public
¢ authority to know the race of those entitled to be protected in the |
&’enjoyment of such rights, Plessy vs. Ferguson, 163 U.S. 537, 554
(1896) (dissenting opinion), hasgcome to represent a longwterf
$-goal. It is by now well understdod, however, that our society
@ " cannot be completely colorblind in the short term‘if wefare to have
34 @ colorblind society in the long term. After centurie§ of viewing
" through colored lenses, eyés do. not quickly adjust when'the lenses
are removed.’ Discrimination has a way of perpetuating itself, albeit .
unintentionally, because the resulting inequalities make-new

~
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mean the freedom of the slave race, the”security and firm .
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opportunities less accessible. Preferential treatment 1s one pamal

prescription to remedy our society’s,most intransigent and deeply-
* rootcd inequalities

In my judgment, the Equal Protection Clause does not deny
officials of educational institutions the right to adopt rational
means of implementing initiatives by which citizens are to be
accorded equal and full protectlon of equal laws, nor does it bar _
. reasonable classification and the use of race as a factor or as an "
. ingredient of those measures adopted to reach that objective.

> What is mostneeded, but does*not now seem to exist, is the
commitment to build a society based on equahty, fn.an
atmosphere absent of racial hostilitys one ‘of inclusion rather than
of exclusion. The cornerstone of such a society may be measured
by the level of acgess accarded to_g; citizens, particularly as that
»access relates to educational mstitutions and job opportunities.

In my judgment, the goal can be reached by instituting the -
same flexibility in admissions relative fo race, that has always
obtained fqor geographic representatian, alumni sons and
! daughters, foreign students and any other categories deemed
lmportant by the admmmg school. In this instance, the only
variable is a ,,WISe sensitivity to race.” I do not call for separate
admissions co"mmmees and policies. But I'do insist that mlnonty
group persons and non: mihority women have representanoﬂ on
all important levels in the various institutions.

If the nation fails in this effort, then Mr. Justice Thurg'ood .
Marshall’s observations, admonition and deeply-felt plea take on
even greater immediacy and pongnancy Dissenting in the Bakke
. - ' decision, Mr. Marshall-wrote, in part:

“The position of the Negro today in America 1s the tragic but

in¢vitable consequence of' centuries of unequal treatment.

\ Measured by any benchmark of comfort or achievement,
X mcamngful cqualny remains,a distant dream for the Negro.

“A Negro chid today has a life expectancy which is shorter by

. more than five ycars than that of a white child. The Negro child’s
mother 1s over three times mote likely to die of complications in
childbirth. and the infant mortalny rate for Negroes 1s nearly twice

that for whitesy The median income;of the Negro family is only

60¢7 that of the median of a white .family, and the percentage of

Negroes who live 1n families with incomes below; the poverty tine 15

+ nearly four umcs greater than that of whites. — .

. “When the Negro child reaches working age, he finds that

P America offers him sigmificantly less than it offers his white

couniterpart. For Negro adults, the unemployment rate is twice that

of whites and the unemployrhent rate for Negro teenagers is nearly

.- three times that of whife’ teenagers. “A Negro male who completes
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re than a white male who has only a high school diploma.
F - Although Negroes fepresent 11.5% of the population, they are
& only 1.2% of the lawyers and judges. 2% of the physicians, 2.3%

of’the dentists, I.1% of the engineers and 2.6 c‘ﬁ'the college and

university professors. .
“The relationship betwcchthosc figures and the history of

_ 11
. e ]
ur years/of college can expect a medjan annual income of merely /7

unequal treatment afforded «@ the Negro cannot be denied. At
evary point from birth to death, the impaet of the past is reflected -
in' the still disfavored position of the Negro: ’

- *.t.Iuis because of a Jegacy of unequaltreatment that we now must -
permit the institutions of this society to give consjderation to race .
in making decisions about who will hold the pesitions of influence. | _ /
affluence and prestige-in America. For far too long. the doors to
. those positions have been shut to Negroes. If we are ever to -
- becolie a fully integrated society. one in which the color of a
person’s skin will not determine the opportunities avatlable to him
. orifer. we must be willing tw take stepsto open those doors. I do
not believe that anyone can truly look into America’s past and still
find that a remedy for the effects of that past is impermissible.

“It has beep. said that this case involves only the individuel * -
- Bakke. and this University. 4 doubt, however. that gere is a. )
computer capable of determing the number of pérsons and -
~ institutions, that may be affected by the_decision n tl}ts case. For
example, we are told by the Attorney General of the United States
that at least 27 federal agencies have adopted regulations requiring
- recipients of federal funds to take ‘affighative aghion to overcome
/ tRe effects of conditions which resulied”in limiti g participation . . .
by persons of 4 particular r#€¢. color. or national ongin." N
, Supplemental Brief for the Zhited States as Amicus Curige 16 )
(emphasis added). I cannot even guess the number of state and
local governments that have.set up affirmative. actior programs,
which may be affected by today's decision.
“I fear thar we have come full circle. After the_Civil War our
government started several ‘affirmative action’ programs, The :
* Court, in the Civil Rights Cases and Jlessy vs. Ferguson, destroyed .
the movement toward complete eqffality. For almost a cemury no
s ?
ad

.~

‘., action was taken, and nactign was with the tacit approval of -
* the courts. Then we h rown vs. Board of Education and the
) ; Civil Rights Act of Cohgress, followed by numerous affirmative
action programs. Npw, we have this Court again stepping jn, this
time to stop affirmative action progra of‘.(,hé type used by the,
University of California.™ ’ r:" )

)

It was George Santayana who said: “Those who cannot
remember the past are condetgned to repeat it.” I hope that the
people of this'nation will remain alert to ghe historical origins and
resulting controversy over color and race. And never forget a
) Gnues‘tien put by Langston Huglies: ~ '
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"What happens to a dream deferted?

it dry up like a raisin in the sun
re and then run? L.
rotten meat
Or crust’and sugar oveglike a syrupy sweet?
Maybe it just sags like a heavy load
(\Sr does it explode""

Or t'ester like
Does it stink
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Implications for Affirmative
Admissions after Bakke—

Y -

.

Preliminary Analysis of Academic and Bar Peﬁoiméncg 2

of Council on Legal Education Opportunity Program

Fellows, 1968-1978 ~ ; «

P

Wade J. Henderson, Executive Director, CLEO
Linda Flores, Associate Director, CLEO

, B
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"+. L INTRODUCTION -

. —~—

It may well be an understatement to call Regents of the
University of Califorriia v. Bakke,' the most significant United
States Supreme Court decision affecting the interests, of this
country’s minority groups since Brown_v. Board of

Education.” No case’in recent years has generated such wide-
spread.public .concern and-exsitement,as Bakke; a record:

sixty-two amicus curiae briefs representing various political
interests wére presented to the Coutt for consideration. Poiti-
cal demonstrations, both Pro and con, over BakPe and its
suspected impact in the area of minority group access to
higher education versus the rights of the “individual’’ domin-
ated media coverage. Justice Thurgood Marshall, after provi-
ding the court in Bakke with an impassioned historical apaly-
sis of the evolving political status of Ameriea’s minorities,
went on to state: . -
I fear that we have come full circle. After the Civil War our

» govemment started several “affirmative action” programs., This

Court in the Civil Rights Casés and Plessy v. Ferguson destroyed-the

#  movement toward complete equality. For almost a century no action

was taken, and this non-action was with the tacit approval of the
courts. Then we had Brown v. Board of Education and the Civil
Rights Acts of Congress followed*by numerous affirmative action ™
programs. Now, we have this Céurt again’stepping in, this time to
stop affirmativg action programs of the type used by the University of
California.? . . he)
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14 TOWARDS A DIVERSIFIED LEGAL PROFESSION

Justice Marshall's implication is clear and unmiistakable.
Just as the Court effective ended America's first “Recon-
struction”, it was feared that it may have signaled with Bakke
an end to the “‘second” as well.

There is much-ifony associated with Justice Marshall's dire
prediction regarding the possible end of the *‘second recon-
struction.™ For some, there is an inherent assumption that
minority group economic, political and sgcial gains during the
approximately twelve-year period of affirmative action in
higher education and employment have been immense; so
immense in fact that some would proffer that there has beer a
declining significance of racial prejudice as a major detesmi-
nant in the social advancement of minority group individuals.*
And while_there is evidence that through affirmative action

admissions minority group access to higher education’

increased dramatlcally in contrast to previGus levels of enroll-
ment, there is also data which justifies less enthusiastic con-
clusions.as well.® .

It appears that'meaningful access to graduate and profes-
sional opportunity by minority group Americans continues to
be an elusive goal in the quest for greater economic and politi-
cal participtiqn in the ﬁginstream of society. Althdugh signi-
ficant numerical increases have been achieved vis a vis
minority access to alldexads of participation in. higher educa-
tion (when compared with pre-affirmative action period
enrollment figures), the; goat of parity in the percentage of
minon’t) individuals in particular academic disciplines in
companson with their representatlon in the populatlon at-
large is still a distant dream.®

Although affirmative action admission programs have been
initiated in one form or another at graduat€ and professional
levels .within most academic "disciplines, shifting social
priorities, public mispercepfion. of actual minority
achievement and a shifting economy have served to undercut
substantially the reserve of ‘‘good will”" which provnded such a
corqpellme catalyst to initiate many of these programs in 1968. *
There are numerous reasons (whlch will not be discussed
herein) for this shift in attitude4ind support regarding aspira-
tions of Blacks and other mmorme(for greater access to
higher education opportunity. However, 3 review of enroll-

e
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ment patterns in law, medicine, engineering and business
~  during the period 1968 to 1978 reveals, at best, a marginal '

“stabilization” of fairly minimal representation by minorities
in these disciplings; or, at worst, they seem to project a decline
in overall access fo future opportunity in several select areas.’
Based on these figures alone, the projection of significant

- social gains by/minority groups through access to higher
education oppqrtunity, at least in the 1980°s, does not appear
overly promising. - ’

kA

~ I LEGAL EDUCATION ' - =
’ tion of the enroliment patterns of Blacks and
groups in legal education is typical of the data
in the other disciplines noted. Between 1969, the advent year
of race-consgious affirmative admissions in law schools, and
~ . 1979, enrofiments in American Bar Association-approved
schools swelled from 68,386 to 122,860 or 79.6% .2 The rea-
sons for this somewhat phenomenal growth are marny, how-
ever, they can be distilled intg essentially one factor. Over
several decades, primarily because of social pressures and by
government 'action, the relationships, rights and obligations
of many/persons anégroups have been cast in legal terms. This
has resuited in thrusting more of the problem-solving efforts
of soci¢ty onto the legal system, and made access to the legal
- profession critical in the vindication and determination of X
rights?? R ’
Dyring the early period of affirmative admissions, women
and /minorities were co-equals on the bottom rung of the
admissions ladder. In 1969 women constituted 4,715 f the
total or 6.89%: total minority enrollment reached 3\%*( .
(429%), with more than one-half of that number derive
fr‘m first-year admittance. Specifically, Black enroliment
2/128 (3.11%), and for other. oups at this time, figures were
ven less substantial: Mexica -American enroliment totalled
412 (.6%); Puerto Rican representat@in)t;mbered 61(.08%);
- / Pacific Islanders num@red 480 (.7%); and other Hispanics
-and American Indians equalled 75 (.11%) and 72 (-11%), -
respectively, ' L , )
In 1974 when the first significant judicial challenge to race- .
conicious admissions, Defunis v, Odegaard,"* was heard by
o )
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16 TOWARDS A DIVERSIFIED LEGAL PROFESSION

‘ A
the Supreme Court of the United States, total law school

enrollment had reached 110,713, or 42,327 more students
than in 1969 (68,386), an increase of 61.9%. Black enrollment
had grown by 134.7% in that same time to 4,995 students, an
increase of 2,867 students; but Blacks still represented only
4.515% of the total law school enrollment. Similar numerical
mcreases were achieved by other minority groups, yet marked
underrepresentation overall continued to characterize the
cogiparisons:

TABLE I

1974 % % of Total

. Enroliment.  Increase Enrollment
Mexican-Americans 1,357 2294%  1.23
Puerto Ricans ¥ o3 B12% 24
Asian/Pacifi¢ Islanders 1,063 L121.5% .96
Other Hispanics 387 416.0% 35
Amer. Indians/ . -
Alaskan Native 265" . 268.1% .24~

: f
Interestingly, 21,788 women had come to represent 19.7¢¢ of
the total enrollment figure by that {imeya numerical increase
~of 17,073 students and a pertenta&lncrease of 362.1¢."*

By 1978 When the court had rendered its opinion in Bakke,
total law school enrollment had expanded to 121,606 stu-
dents, an increase over the '74 figures of 10,893 or 9.8%.
Women, on the other hand, had far out-stripped this growth
for the same period, from 21,788 to 36,808. an increase of
15,020 students or 68.9%."

Both Black and Mexican-American enrollment for the
1974-78 period remained relatively constant. the former rose
from 4,995 t0 5,350, a net increase of 355 students (7.17¢) and
the latterincreased from_ 1,357 to 1,462, representing an
overall jincrease of 105 students (7.77¢). Of all groups
examined only total male enrollment forthe intervening years

. between DeFunis and Bakke actdully decreased in number

from 88,925 in 1974 t0 84,798. adrop of 4.6 ¢."* Itis important

to note that the decline in male enrollment occurred at a time
when total law school enrollment expanded considerably.

~
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Although covering only one discipline, the foregoing stati-
stics seem at substantial variance with the general public
perception regarding the actual numerical impact of race-
conscious affirmative admissions programs on total law school
enroliments. Beginning ostensibly with DeFunis. the sensa-
tionalist response”of the media and political action groups’
notions of "reverse discrimination” have helped create an
impression among the public that race-conscious, admissions
of Blacks and othef minorities served to bar “legitimate,”
merit-based enrollment of White males. Often it was implied
and widely believed that but for the existence of an affirmative
action program, a denial of admission to a seemingly qualified
White male would never have occurred. 's

In reality, minority enrollment programs in 13w schools’

were never a significant factor in the continue dechining

* enroliment-of the seemipgly threatened White/male. From

1974-79 the Black student enroliment average “'stabilized™ at
roughly 4.5% over the five-year period; it has yet to exceed
the high percentage achievement of 1976 when Blacks consti-

tuted 4 69°¢ of total enrollments and Chicano enrollment )

rose to 1.27¢ of the total. And although the Bther minority
groups experienced some increasgs, the overall enrollment
for all but one of these groups has remained under or close to
5% of the total law school enroliment.'® As poted earlier,
legal education underwent cpnsiderable ex{;?sion of avail-
able seats to accommodate increased interest. However,
such an expansion could not keep pace in maintaining the
status quo (in terms of the 1974 ratio of men to women) with
the' new applicant pool of highly qualified women.

Note further, that although opportunities broadeped
through the“establishment of more law school seats. not one
new school accredited by the ABA between 1968 and 1979
was affiliated with a predominantly Black institution. Of the
169 schools presently approved by the ABA only four (4) are
affiliated with historically or predominantly Black schools
(Howard University, Texas Southern University, North
Carolina Central University. and-Southemn University)."” -

In the final analysis, it appears that race-conscious affirma-
tive admussion in law schools has ““taken the fall"" in a misper-
ceived conflict for public support pitting the rights of the indi-
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vidual against the interests of minority groups. The apparent
tightening of the enrollment of White males occasioned pri-
marily by the expansion of women'’s enrollment has received
little public attention. The irony, of course, 15 that increased
affirmative recruitment of women for law study was based in
part upon the successful political inroads and arguments esta-
blished by Blacks and other racial/ethnic minorities.

The vulnerability of race-conscious admissions, in federal
constitutional terms and politically, in contrast to the relative
acceptance of the increased admission of women, is in large
measure responsible for the proliferation of legal attacks on
special admission programs. Although minority groups and
women have been victims of active discrimination in admis-
sion to law schools, the rationale underlying this discrim-
ination and the remedy for each is completely different.
Because many women have presented general admission
qualifications equal or superior to the prevailing standard in
law schools,™ the remedy to the problem of their discrimina-
tion in admission and their underrepresentation in the profes-
sion had 4 somewhat simplistic solution Wthh required little
alteration to the existing ““meritocratic” selecuon process.
Active recruitment and an end to discrimination based on sex
alone have been sufficient to increase’ dramatically the num-
ber and percentage of women in law schools.

Race-conscious admission as a remedy to the pervasive

. effects of past discrimination against minorities has required,

O

ERIC

in addition to special sensitivity in recruitment, dual admis-
sion criteria (separate from the prevailing standard) because

the dlspdrdte academic credentials (particularly standard-
ized tests scores) of many mmonty apphcants And although
necessary to the early success of programs to increase minority
enrollments, it is the existence’of dual criteria in admission
without a sound juridicial and/or theoretical foundation
which continues to pose a dilemma for greater access by
Blacks and other minorities to a légal education. This may
well have been the central message underlying the Court's
views in Bakke. .

On the question of race-conscious admissidns, 1t has been
difficult to decipher Bakke’s true meanmg for the country as a
whole and for mmonty groups in pamcular,.From a legal,

. 65
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' ‘Standpoint, Bakke said very little. With seemingly fragmented
7 opinions and little solid philosophical consensus, the Bakke
decision may. not be an accurate prediction of the Court's
future direction; Bakke may or may not speak authoriatively
to similar litigation in the same area. Only subsequent litiga-
tion and judicial refinement will shed any real legal insight
_.beyond what we already know. However. and lest 'we forget
Bakke affirmed the positive use of race within the admission
process to higher education,' and in so doing,sanctioned the
légitimate consideration of past discrimination against racial
groups as a basis for voluntary remediation. ' .

i In several aspects, Bakke was more than just a court
decision; it was a national phenomenon}?dustice Marshall
implied, Bakke may have been symbolt€ of a public policy
shift portending cataclysmic imipact on a range of questions
involving minorigy group aspirations bgyond 1980. Bakke 1s
| unquestionably reflective of a peculiar state of mind precipi-
: tated by America’s current economic condition. But on its &
‘underside, Bakke is also an attack on the concept of ““group
remedy” for the legatees of group injustice. Hence, Bakke
pits notions of individual rights against the righits of hﬁtori,c-
ally disenfranchised groups, * ° ' ’
In mang@ ways, Bakke begged far more questions than it
- answered,” This is attributable not only to the scanty
evidentiary record at trial, but also to the inherent limitations
placed on any judicial review of a ma jor social policy issue. R
The record number amici briefs posed questions ranging from
social policy concerns, through testing, to the question of the
decision’s general ecoromi¢ impact and beyond. To some. .
. extent, the posing of a narrow question within the judicial .
§ forum may .be dispositive of the final legal outcome.

t However, the judicial forum, as evidenced by the Court's
“seeming indecision in Bakke, may be too narrow a perspective n
from which to examine fully the range of questions the

. country posed. ) -
\ Among other things, Bakke has highlighted the need for
., greater understanding of what educational measurement can
" and cannot accurately determine. The Court’s decision could
lead to -inappropriate changes in admission policies in , o
-professid{lgl schools if it is seen as negating some sound

' . ‘;6{3‘
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practices of selection which employ both ‘test and non-quan-

gifiable data in decision making.2® Consequently, the legiti-

macy of the testing industry arid its practices'must be severe- N
ly scrutinized. .

The twelve-year experience of the Council on Legal Educa- *
tion Opportunity (CLEO) has helped to shape much in the
way of affirmative.admission prograi development in legal
education and may shed some light on its future after Bakke.
Experiment: refinement, and instituionalization have ear-
marked much done in the name of minority grolip access to

e _ legal education opportunity over the last twelve years. CLEO
itself can take some, credit for this expansion of access 0

educational opéortunity. Begun in 1968 through the support
* of two national bar associations and organizations involved in
_legal education and accreditation, CLEO. was one of the
earliest progenies of the struggle to expand educational

. . opportunises for minarity groups.?' ~ .

_ Because CLEO sponsogship brought together diverse ¢le-

ments within the)}glﬁueducation community, including .
founda®®n interests and the federal government as well, the
program soon bécame symbolic of the overall effort to

broaden higher education admission b&yond the law schools.
The CLEO model of academic and financial support esta- '
_ blished early the validity of the program’s deceptively simple,

. yet effective operating premise; that is, that minority and
economically disadvangaged persons could be rapidly and
successfully infused into legal education with no diminution in '
academic standards, notwithstanding measurement predic-
tions to the contrary. Since CLEQ’s inception in 1968, some

& 2,600 persons have met the program’s challenge and in the
process have compiled impressive records of academic and
professional achievement.** .

. However, the twelve years Qf CLEO’%ave also witnessed
another major educational accomplishment. With the gradual
proliferation of afffrmative action admissions programs Ras
also come the increased availability of “performance related™

- data concerning the minority group student within affirmative

action admissioys. Thus, many implicit yet prevailjng assump-

_tions on minor{ty group performance within‘the acadgmig

arena may now, pe examined in ways not previously available’

Y
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~to us. This is no small development since many of these’

programs were based, initially, on untested theories regarding
the academic potential of minority group students. Moreover,
the oppoitunity to ‘examine long-term implications and
societal effects of these programs vis-a-vis the current career

- placement of program graduates can now be explored with

more thdn merely theoretical projection. This information.
unobtainable ten years ago, is a significant underlying con-

‘sideration although totally ignored in the Supreme Court’s

.

analysis in Bakke.® iy

i -

-

Ill. CLEO BACKGROUND .
The Council on Leg:%l,Education Opportunity was formed
in 1968 as a joint project of the Americah Bar Assocition, th

. National Bar Association, the Association of American Law
- Scheools, and the Law School Admission Council; in 1972, L.é

Raza National Lawyers Association bécame a sponsoring
organization as well.*} CLEO’s programs haye been designed
specifically to serve /those educationally and economically
disadvantaged persons who, but for a program such as CLEO,
would have little chance to attend an accredited law school

" because of economi¢ and admission credential limitations.2*

The concerns of 1968 were toncrete: less than 1% of the
lawyers in this cow%try were Black and in some states there
were more than 30,000 Black residents for each Black
lawyer.2® ' »

The present CLEO program has two.central components of
direct service to students in addition to its services to the law
schools. The two| primary student components are summer
institutes for progpective law students and annual fellowShips
of $1,000 each to the successful graduates .of the summer
institutes who atgend law school. The law schools individually
absgrb more thak half the costs of the summer jnstitutes and
provide tuition scholarships, as well as financial.aid to CLEO
students. It is important to riote that the present $1,000,000
anntal federal support for CLEO generates as much as
$3,000,000 of cash and services annually from law schools.
Over 140 ABA-approved law schools currently enrpll thes
approximatel

5
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550 CLEO fellows now attending law-school. .
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|h(. CLEO Regional Summer Institutes were ongmally
designed to operate largely as a screening and evaluation ©
process tor mimonty students who would not ulhuwnse be
- admitted. to faw school, tocusing:on the identification of
_vmmnnly and o@kr «disadvantaged students who had. the
potentiad for successful entry into the legal profession.despite,
their*lack of traditional admussions criteria. This focgus has
chdnged siightly as CLEO Jearned more about the educational
* processgenerally and legal education in particular. A_brief
review of the recent history of Jaw school admission is the
most efficient means of explaining how this change has
woccurred.

Prior 10 the post-World \War II education bdom, the

. . traditjondl.approach to law school admissions had been to' .

] enrolf nearly all students who could pay the tuition (except at.

: * " those schools that were admittedly discriminatory) and weed
o dut the non-lawyers on the basis of taw school performance,

" particularly at the end-of the first’ year of law study. In.that
era, admission to the Jprofession was determired almost
solely by performgnce in law $chool, subject to limited

¥ further evaluation by bar examinations. The vasily increased
. number of Iaw school applicants in the post-war era gave rise
: to the Law School Admission Test (LSAT), which was first
«* . administered in 1948, was in widespread use ift the mid-50's
o and n almost universal use by 1960. In the 1960s it became a
’ dominant factor in the admissions process for most law
schools.”” As ‘the schools sought to ingrease thelr minority
enrollments, it became apparent that the LSAT was standing
L as an obstacle to _thls endeavor and the legal educatieh
. community soyght an alternative admissions device. The
» ° summer ingtitutes of CLEO were conceived to perform this
- scrwcc

It sseeméd feasible for CLEO to revitalize the concept of *
pcrtormancc as.a means of determining legal aptitude, 4t
feast with' regard to mmorlty and economically
’dmdvantaged applicants. The_ summer institutes offered .
N mini-courses in substantive law along with Iegal researchand
wntmg Initially, they.were largely cxpenmental and varied
in program format; some were _primarily remedial, some -

, attempted only to identify students who showed promise of
Q .. . M
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apsimo in law school, and others aimed at Orienting

BW¥the study of law. While the institutes §till reflect a

4inateh of these elements, their format and primary aim

as § d. In  general, -greater empbhasis is placed on

rientation of the students to law school metho ology and
while remedial aspeqts are minimized.

* The second component of the current CLEO Program is
the provision of fellowships to the students who go on from
the summer institutes to law school. These fellowshfp'sQ{:
* provided under Title IX of the Higher Education Act o

1965, as amended® and are currently set at $1,000 per year.

[

expenses. Each law school admitting a CLEO student mhkes
-a commitment to provide tuitior, sometimes i the fo a
tuition rebate, sometimes through the use of otherwise
available scholarship funds, and more frequently through the
use of loan funds. ™ - )

In addition to the summer institutes and fellowships

aterials, has operated an Applicatibn-Sharing Project by
ich promising’but unsucces$ful applicants to CLEO are
ferred to selected law schbols, serves as a catalyst for
novative pro jects in admissions, cooperates and shares with
pecial admission progtams operated by individual law-
schools and generally serves as a repository of data and
information about legal education and the disadvantaged.
The CLEO Program has also ‘published, in conjunction
with Oceana Publications, Inc.; two major hard-bound
* works of particular interest to legal educators and scholars.
. ‘The first publication, DeFunis v. Odegaard and the
University of Washington, is a three-volume set containing
the compléte records and briefs of the case;, the second,
Bakke v. Regents of the University of California** is a six-
volume set similar to the DeFunis work. In addition, CLEO
~ has published, in cooperation with the Howard University
Law Journal, selected papers from a two-day symposium
.+~ which commemorated the program’s Tenth Ariniversary in
1978.22 .. '

@  onomic and ‘educational disadvantage in the face of a.
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n evaluation of the law aptitude and potential of the student,

. These fellowships are to be used exclusively for livir -

inistered by CLEO, the National Office prepares course .-

»

CLEO ha;s come to accept the principle that the concept of .

I
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baccalauredte degree is Tiot married to the concept of race.
“Traditional” adm15510ns criteria have had the effect of
excluding many disadvantaged persons from law school -
regardless of race. Frequently, the CLEO participant is one
. who,.by rgason of cyclical poverty and attendant edutational
deficiency, may have experienced initial difficulty in
adjusting academically to the college environment. His or
her cumulative grade point average, however, may reflect an
upward trend characterized by marked improvement during
the third and fourth years. A large number of CLEO
. students have also. -because’ ol their disadvantaged .
‘background, attended undergraduate colleges that are less
demanding academically than the more prestigious .
institutions that furnish candidates for law school. When
these factors are produced by membershipin an isolated
group. whether minonity or White in ethnic terms. the
student fits the concept of disadvantaged. **

In response to its Qwn thoughy processes and the needs of
society. CLEO broadened its concerns several years ago to
encompass dlsad»dnmged White sti¥lents., One readily
identifiable target population of disadvantaged White
students from which CLEO draws can be found in

- Appalachld ‘Yet. it comes as no surprise_that the ratio of
minority students in the CLEO Progrdm remains
overwhelmingly high.

bt The argument is often heard that no person with a
4 baccalaureate degree cdn be considered disadvantaged. since

‘ he okrsh¢ has an advantage over a large portion of the

population. What should be remembered. howeyer. is that

« this'same person can be disadvantaged with respect to other

college gmduatc s attempting to enter the ]Lgal profession.
The patterns thit huve in the past kept these groups seriously
undetrepresented in the socually and™economically powerful
institutiohs of society and prevented their ready access to the
miechanisms for peaceful dispute resolution through the legal

¢ system will continue as part’of the cyclical poverty to which .

‘ this Program s addressed. This is the concept of

dlsad\amagcd with which CREO 18 now worhking. ¢ concept

: that recognizes the potential of disadv antaged tor both Whites -

and minority groyps. *
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" IV. OBJECTIVES: PROGRAM FOCUS

CLEO’s purpose is to increase{be—nu{ber of attomeyé

t

from economically and educdtionally disadvantaged
backgrounds. As presently structured, the program includes
a six-week, in-residence summer program which is premised
upon the following hypothesis:, that significant numbers of
disadvantaged students who would be excluded' from legal
education ‘through the use of traditiomal measures of
aptitude can, with financial and academic support,

successfully negotiate the law school curticulum. The net,

result: increased- access to the legal system and to the
decision-making processes of the country by those who have
been historiCally disenfranchised for reason of race and/or
econofmic circumstance.

Admission to CLEO is contingent upon two prima‘r)'/

factors: economic-background eligibility and the prospect °

. for successful matriculation in law school as indicated by.the

. " .applicant’s complete academic profile, notwithstanding

.

marginal performance on the Law School Admission Test. >

Although CLEO, co&ducts a more cgmprehensive
- approach to selection in ifs emphasis ;V(nf,quantiﬁable

data, the academic screening for the progfam must still take
into account pfevailing admissions standards of law schools.
CLEO reviews an’applicant’s entire file to determine what
the' prospects are for placement i law scHool once the

summer institute experience has been completed. Persons -

whose records show little real prospect for admission to

* accredited schools (usually because of extrem%low LSAT

scores) are not generally accepted. But, neither does CLEO
-attempt to select merely the best credestialed applicants.
Many persons who havegperformed exceptionally well‘in
undergraduate school and on the LSAT wouyld benefit less
substantially from the summer institute experience because
their admijssion to law school is less likely to be contingent

upon this additional measure of performance potential. Most .

+such applicants whe may be otherwise disadvantaged are
ably recruited by law schools and can successfully compete
fog institutional and university financial assistance;
‘ therefore, to increase the overall number of minority and
economically disadvantaged members of the legal

Q ]
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profession. the program focuses upon a “‘middle" group. Ix
. quantifiable terms, this “middle™ group has been established

within a range of 350 t0.525 on LSAT performance, and an
avefage undergraduate grade point average of 2.82.%
However. becaygse present funding restrictions hmit financal

. assistance, to successful institute participants. CLEO looks to
persons who manifest an ability to negotiate law school and-
in whom law schools, 1n cooperation with CLLO, are willing
to devote substantial attention and resources.

Empha¥s in the institutes is placed on the orientation of -
the student to the law school experience and the evaluation,
* ina classroom situation. of the law aptitude and potential of
the student. As noted previously. compensatory and
remedial academic aspects are now minimized.

The curriculum of the summer institutes focuses on two
central aspects: the methodology of legal analysis and law
development (using specifically structured substantive law
courses as vehicles) and the evaluation of students’ ability to
master it. At a minimum, a summer program’s curriculum—

.which is approved by CLEO’s go»ernmg board—includes
. specially-tailoreq courses which ‘are derived from the first-
year law school curriculum and which emphasize abstract
thinking mgthods of legal analysis and synthesis, as 'well as,
legal’ resrggfch methods and techniques. The summer
P institutes are structuréd to include such cofirses as torts,
contracts. property. criminal law, etc. Efforts are made to

™ select manageable: legal cases which arc not generally.
’ repeated in the first year of law school. in this way program
participants are not lulled by the false belief that they have

' ~ received a substantive “head-start” on their formal Jegal
training. Each ingtitute also offers a detailed tegal writing

v coursc which f0cuses on outlining brganizing

problems.given in the substantive courses. From 35-505¢ of
the summer institute curricultim is devoted to this purpose. ™
The intensive course of study covers a six-week period.
. wherein one-half week |Q rcscrved for student evaluations, )
mcludmg "one-oR-one”’ faculty student performance
©.  reviews of. institute participants’ work. The summer
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institutes begin in mid-June and end by July 31st of each

‘qyear this schedule is designed to permit maximum program

impact on the law school admission process on behalf of
successful CLEO partlc1pants ‘Exclusive of tutorial sessions,
program participants receive 14 to 16 class contact hours per
week. Through constant feedback between the
professor/teaching assjstant and student. an individual can
identify not only academic ptoblems, but also areas of

- strength—the central focus of the institute program. In this

manner, a participant gains confidence in him/herself. as

well as in his/her abilities.

Each institute also attempts to establish a close rapport
between professors, teaching assistants, and students in an
informal atmosphere. Teaching assistants dre each assigned a
specific number of students, live in the same dormitory
facilities as the students, and attend classes with them. A
student thus can obtain academic assistance as needed.

V. DATA RETRIEVAL PROCESS

dn view of the upcoming legislative reauthorization of
CLEO. the CLEO National Office initiated a
comprehensive survey in the summer of 1978 10 compile
relevant data on the performance of the over Progrm
participants during their matriculation in law school. While
data on the three-year law school performance of CLEO
Fellows is readily available from thg law schools via
academic reportmg requirements: associated -with each
Fellow's continuing fellowship eligibility, additional data on
post-law school performance (i.e., bar data and career
patterns) has been difficult to obtain. Although the
National Office attempts to solicit this information annually
from graduating CLEO Fellows, the data on hand remains.
incomplete. This has resulted primarily from a failure, of
CLEO Fellows to remain in contact with the National
Office. particularly after graduation, and is further
compounded by the typically transient nature of the law
graduate vis a vis his/her place of residence.

As a device to initiate the survey, it was determined that

. CLEQ’s Tenth Anniversary Commemorative Symposium,

, held at Howard University School of Law in the Fall of 1978,

N
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coufd provide a unique opportunity for re-establishing
contact with the more than 1,400 CLEO Fellows. The
Symposwum, therefore, served as the launching point fer
generating the interest and cooperation ofCLEO,Fellows in
supplying.the relevant performance data

The National Office conducted a rewqw of its internal
program files to begin the process of locating Program
Fellows. Recognizing that the information contained in the
CLEO file would, in many instances, be outdated, u was
determined that a process for address verification was
necessary. Initially, the process focused upon data obtained
by way of the law schools from which the Fellows graduated.
Acordingly, a solicitation to all of the then 164 ABA-
approved law schools was sent requesting the addresses for
4ll CLEO students having attended their law school since the -
inception of the Pgogram in 1968, accompanied by-a list
which denominated each CLEO student by year of law
school entry. S ‘ . .

The law schools prowed cooperative in supplying the
addresses which they had on hand. However, in many
instances, the information provided proved inaccurate;
apparently, many of the schoolsggncountered CLEO’s
similar difficulty in. keeping track of the location of their
alumni. Also. a few schools refused to disclose the data,
maintaining that student privacy rights pretluded the
dissemination of the information requested, although at least
one law school in this latter category forwarded CLEO’s
inquiry directly to the Fellows themselves.

Uponreceipt of addresses from the law schools, a package
of information regarding the upcoming Symposium was
mailed to each CLEO Fellow. In many instances, these
Symposium packages were returned to, CLEO; obviously,
the initial success of the venture was/entlrely contingent
upon the accuracy of each law school's address data for its
graduates. However, most were not returned to the National
Office, nor did we receive the return postcard provided from
them. . | . L

After the Symposium, a second mailing to those CLEO
Fellows who had provided their current address via the
return postcard was conducted. This package was directed

ol 3
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principally at stimulating support for CLEO's reauthoriza-
tion effort in Congress and included a general letter &xplain-
ing the reauthorization campaign and the need for their assis-
tance and cooperation. the qQuestionnajre regarding
employment and bar performance data, and a request for
address information on fellow CLEO participants. It should
be noted that the questionnaire and the law school reporting
files have been, and continue to be, the central components
for obtaining the data for the CLEO Fellows Performance
. Survey.

» Because current address informdtion on CLEO Fellows
remained difficult to obtain, the data retrieval process
developed more slowly than was initially anticipated. The first
stage of the process was completed by mid-December, 1978
with more than 1,200 mailings to CLEO Fellows, based on
information obtained from both the law schools and CLEO's
program files. However, although response questionnaires
from the initial mailing were encouraging, by June 1979 the

- National Office had received only 300 responses. The infor-
mation” was viewed as an insufficient basis for the more
thorough study initially envisioned. Therefore, a secondary
effort relating to identification’ of current address informa-
tion was devised to obtain additional data.

The revised strategy to obtain accurate address informa-
tion centered on secqhdary sources which included the
enlistment of past Summer Institute Directors’ support for
the project. This approach was precipitated by offers of
assistance from' the Directors themselves who had been
apprised of CLEO's reauthorization objectives. Because
several of the Program’s Directors indicatéd that they had
maintained regular contact with Fellow§ who had partici-
pated in their respective Institutes, the N4tional Office, after

+ synthesizing the results of ifs two previoys efforts, compiled

a list of CLEO Fellows for whom currenlt address informa-

tion remained outstanding. The variods lists, developed

" according to the Summer Institute attended, were forwarded
to the respective Institute -Directors to obtain any address

data available to them. Sample questionnaires were provided
as'well so that they might be fully informed as to the kind of

' information being sought from the CLEO Fellows.

R
-




’ -

30 TOWARDS A ‘DIVERSIFIED LEGAL PROFESSION

In total, the Survey produced bar performance data on

. approximately 690 CLEO Fellows and employment infor-

mation for approximately 305. The following tables provide -

the information on CLEO Fellows' performance in various
categories.




d " TABLEIP* CLEO PARTICIPANT DATA REPORT (1968-1979) ) .

. 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 Total
Number of students participating
in CLEOsincellsinqcption 161 448 212 221 217 233 225 251 220 221 217 224 2,850
Number of students successfully " . . ] ’
completing summer institute 151 44 197 210 123 229 ZZK 244 216 208 213 222 2722
E-3
B Number of summer institute
e graduates entering law school 131 400 191 207 210 218 219 234 205 197 203 214 2,629
Number' of students who have -
graduated from law school 83 292 136 138 142 158 161 157 149 NA -NA NA 1410

Number of students enrolled in law

school receiving,CLEO stipends * ' ‘ 6 152 159 206 523
Number of students enrolled in law . .. .
] school not receiving, CLEO stipends . 10 2 7 7 26
. Total number of studeits enrolled 1n .
t= law school -
aw school \ : 16 154 166 213 549
Number of law school gradifates who :
R have passed the bar examination 69 176 8 63 56" 53 55 47 3 NA NA NA 605
= -, Number of law school graduates for . .
whom CLEO has no bar data** 8 8 38 71 81, 97 98 98 145 NA NA NA 721
Number of law school graduates who ;"
failed the bar examination . 7 30 10 3 5 8 6 12 NA NA NA NA 81
* Didn't take . i 1° 2 . ) . +3
Number of students who audited the
» summer institute programs .- 0 1 6 3 1 6 23 5 9 11 19 6 91

**Bat mformation 1s grossly understated The CLEO Natinal Offie has been wondditing an catenne survey uver the past year uf alf CLEO lan shoul
graduates to determine more uccutale bar statistics. This nfummation is ot gencrally kpuwn by the law schuouls and can unly be usce rtained with secutacy f s
known i shich of thc fifty (50 jurnditions Jn individual sat bor un Cramination The sunvey. when wompleted. will hupelully provide mure sutistactory

]: MC »ldllsllﬁll Tesulls, - ’? 5 .
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‘- TABLE II (con’t)

-

Number of students who have deferrqd entfance, withdrawn or failed in law sc_hool

7
1968 \ 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979
Deferred entrance . - - »o- - t . - . 4 3 5
Leave of absence - . - - - - 4 1 3 . .
Academic dismissal 21 52 43 49 31 30 31 29 24 23 - -
s Withdrew -good standing 1 7 o 10 7 1 4 . - . . .
Withdrew-failing 8 18 7 1 3 3 - - - - -
Withdrew-military 5 6 - - - 1 - - . . .
Withdrew -illness/Ueath 1 4 . 1 . 3 2 1 1 2 1 -
Withdrew -financial - 2 - 1 2 . . - - 1 . .
Withdrew-unknown 12 18 i 4 . 28 23 18 18 10+ 11 9 1
48 108 61 70 69 60 59 52 36 47 13 6

----------------------------------------------------------------------------------------------------------

Unknown Academic Status: Some law schools became reluctant m 1978-1979 1o release academic data on CLEO stud

« academic status ofsthe following students 1s presently unknown

¢ 1975 1976 1977 1978 1979 Total

25 6 5 4 0 -40

'{l‘:"r
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-

Number of CKEO students presently enrolled in law school
—by ethnic breakdown -

R i 1976 1977 1978 1979 Total
American Indian - . - 3 3
Appalachian 1 N - 1 2
Asian Amernican . - 5 4 5 14
Black - 3 80 102 11 301
Black Panamanian . - - 1 . ]

" Black West Indian ] . i
Caucasian - . 2 = 2 - 6 16
Chicano . 6 XS M 55 139
Cuban American - 3 2 5 10
Dominican American , - . 1 . 1
Filpino American - B . . P )
Hawanan - 1 . 1

« Itahan American . . ] . 1
Puerto Rican L. 1 17 16- 18 52
_Spanish Surname . . > 2 2 6
Other Groups S - 5 5
Total ' 16 154 . 166 23, 549
By sexual breakdown .
Méle ~ 4 83 84 102 73
= .Female ; 2 &9 75 104 250

~

,Anticipated law school enroliment of CLEQ
participants i 1979-80: 220

Number of law schools which have participated ,
by accepting CLEO students: . 144

The difficulties encountered in retrieving useful data
. through the CLEO Fellows’ Survey has highlighted a com-
- mon problem in research about affirmative action admission
programs’int legal education. With few exceptions, most law
schools have incomplete data, at best, on the actual aca-
demic performance of students, adnitted via these programs.
"As for bar performance and employment experiences, these

: categories are even more incomplete,

The dearth of concrete data in this area s reflective of

- several considerations: First, many schools appeared reluc-

tant to arganize data based on race for fear that.the informa-

tion obtainéd could be misused and/or misunderstood as to

o its in-tendedqpurpose. Secondly, to the extent that some of
ERIC R
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the'early returns in reference to the academic performance
of some “specially admitted” students were lower than
perhaps expected, it was thought that too great an emiphasis
on this aspect of the affirmative action admissions questions,
particularly through studies focusing only on those students /-
specially admitted, would be premature and contrary to the

best interests of these programs. Although marginal per- /
formance by some students in these programs should have/
been anticipated for numerous, valid reasons, such fears of
misuse of the data and misunderstanding as to its collectio
precluded the gathering of information which woujd
ultimately be useful. '

VI. DATA ANALYSIS: CLEO FELLOWS' ACADEMIC
AND BAR PERFORMANCE DATA

A. Scope of the Survey

The survey of CLEO graduates’ academic and bar per
formance data involved 690 Program Fellows primyanly from .
" the entering classes of 1968 through 1975, that/s,, the law,
graduates of the classes 1971 through 1978. Th¢ survey rep-
resented a 48.97¢ response from the total available pool of
1,410 CLEO law school graduates during the time period
covered. It should be noted that no signifiéant data on bar”
performance and employment pursuits 1s yet available from
the CLEO entering classes of 1976 through 1979: the 1976
entering class (i.e., 1979 law graduates) has not yet been
fully surve)ed the entenng classes of 1977 through 1979 are
currently ehrolled in law schpol.

Table [II presents flgures reflecting both the number of
responses received per class, as well as the total number of
students per class who were ehgn#e to respond to the survey.
As can be seen, the highest level of response by percentage
of those eligible to respond were obtained from the earlier
classes of thé Program, i.e., 1968 to 1971. While it has been
difficult tq ascertain the factors behind the high frequency of
response ‘from students in earlier years of the program, it
may well be attributable to a particularly strong sense of
identification with the program and a sense of collegiality
which seems to have been shared among the students in
these e?rly CLEO classes. Tq the extent that ‘‘word-of-

8ir T
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mouth™ contact among:Fellows may have influenced the

"number-of responses received, th highest numbers from
éarlier years may also reflect an increased level of continuing
per;sonal interaction.  +

. -

TABLEIII
Class AbsolutéFreq.  Adjusted % of Responses
° Resgonse’  Freq. % for Total Class
’ 1968 . 75 3) 10.9 “ 9.4
© 1969 . 207 (292) 30.2 70.9
1970 ¢ 91(130) - 13.3 - 69.2
1971 - 66 (138) 9.6 47.8
1972 61(142) - 89 = . 4390
1973 61 (158) 8.9 38.6
1974 65 (161) 95 . 404
1975° 57 (157) 8.3 36.3
1976 3 (149) 04 2.9
No o .
Data .4 .
690 (1410) 100.0% '48.9

Employment status may well be another factor which may
“help to explain the higher frequency (}f response from
graduates of the earlier years. Graduates of the entering
classes of 1968 through 1971 have been in the profession for a
minimum®®?six years; their employment data tends to reflect
a care€r pattern of work experiences which are consistent
with the early professional experiencés of most lawyers. It
appears that the first few years of a lawyer’s work experience

“after graduation are used to sharpen practical skills and to -
»* securg varied professional experiences. After the first five

.+ years or 50 a pattern of longer-ferm work experiences seem
L]

to emerge, with lawyers shifting emphasis from a variety of -

Data from Fellows of the' eaghr years tend to reflect the

higher salaries and the gredtbr megsure of professiopal
- “stability” with longer-term professional relationships than
'Qis evidenced by more recent graduates. ,,, .

(L4

experiences to the qg(é‘bpmeit‘ of areas of specialization.

«
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°  B.LSAT and UGPAData
o T b

- Tables 1V -through Table 'VI provide an int‘erest%ng,«-
*  though.hmited, basis for comparisorf: of the typical law
school admissions profile between CLEO and non-CLEO- -

Maw school matriculants using ‘quantifiable variables_such as
undergraduate grade -point average (UGPA) and perform- .

‘anc\e scores fromnthe Law School Admission Test (LSAT).
" In addition, data on the variables of race/ethnicity are also
’ ~supplicd. and may help to establith a more accurate view of

the typical survey respondent.

VS

Of the 664 Fellows for whom we had admission test score

data. the meaamsqomﬁ(ipexfgmian,c_efo_n_th,e;LSALwasﬁzy_fq
(score range: 200-800), medn,UGPA was 2.76 on the scale of
+H—A— Wi T difficitrro make mrany meammg futcom=
parisbns in the law school admissions profile using the under-
. graduate grade and pre-law test performance of CLEO and -
' v similarly-credentialed non-CLEO law school matriculants, it
. can be said generally that the overall admissions posture of
g ‘these two 'greups was consistefit. No 1aw school can ‘make -
' predicatively valid -admissions decisions utilizing only data”
from isolated variables without other indicia of student per- -
formance cgpability. In the case of both mean UGPA and
. LSAT of th%‘CLEO FellGWs surveyed, it would be impgoper .
7 - vt project»tHESe‘ factors alone as indicative of the potential
i} law school performance projécted for this .group at large.
- This approach would be particularly improper given the
weight accorded tg nonxquantifiable data by 'mdst of fhe law
schools which admitted'these CLEO students. & . &
i

. Howéver, mean UGPA, and LSAT da.té presents 2 useful - B
"7 basis for reyiew between CLEQ.ghd non‘CLEO law school .
students, particularly whervgdiables of race/ethnicity and
" subsequéntlaw school performince (Table VIII) are factored .
. "into theanalysis. For® oW, Ysuffice it to say that the ghean *
- LSAT performance at 422 is clirregtly well bel 6w: ftional
o norm average of 581.9:* It sholild be foted here as Well that » -
©* ° . although the mean CLEO LSAT data reflécts. an” average
ot composite score dra,wnvoversév.eralyearsbfindividuals&mcs.' . .;a.
* there has been nio [0ss in the general reliability of the measur- .
Q ing_insgrument; the LSAT has not been subject to the same

RIC. 8 et sy
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inflation factors which have affected other dcademlc measure- .

meats such as undergraduate grades. . E.\.}
/ TABLE 1V . ‘

STUDENTS’ LAW SCHOQL ADMISSION

Mgan .‘A " TEST SCORES. . ‘42233
. Median- , 426.64
. Standard Deviation ) . 69.85
Minimum_ : - 200.00
Maximum - . /663.()0
Valid cases=664 . o *
Missing cases=26 L
' ’ -~ TABLEY - - e
9 STUDENTS' UNDERGRADUATE T\
Mean . GRADE POINT AVERAGE 2 %6
Median ’ 2.78
' Standard Deviation® - ‘ _ 0.4
Minimum , | ' 1.33
Maximum * : ) ’ 4.12 R
= Valid cases=649 . ' . -
' Missing cases=41 ~ -
TABLE VI
STUDENTS RACE/ETHNICITY
. ' e No. Y
Asian American 21 3.0 :
- Black : 462 67.0 . $
Chicano - . (159 230 -
., Puerto Rican o2, 32 4.
. * Italian American .1 0.1-
, Cuban . ) P 0:r i,
 Appalachian . I- . 0.1
S e Unknown - _ .23 33
© Total’ v - 690 100
N o ;80 .
Valid cases=667" . o, T
) o Miksing cases=23 |
- EL - 8y v

%
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———

" C. Academic Performance . —_—

Tables VI and VIII reflect the law schools attended by
those Feltows reporting to our sunvey. as well as the general aca-
demic performance of these individuals by year of enroll-
ment. It should be noted. that the'students covered by the

{_survey attended a total of 107 different ABA- -approved law
schoojs. ABA approval for the Mw schools attended by
CLEOQ Fellows is significant in that the approval establishes a

_ professionally and federally sanctioned level of minimum

- academic gualification to insure some uniformity in

, *academic program provided.

Of the 107 schools aftended by the Fellows surveyed,

- twenty-seven (27) particular schools are highlighted because
of their association with a majority of students reporting; 415

of the 682 students 160.87¢) for whom data on this factor 1s
available attended one of the 27 hlghllghted schools. It
should be noted as well that the highlighted schools present a
varied cross-sectiofi of institutions currently serving the
interests of legal education, including many schools noted
nationally for their solid academic program and rigorously
applied academic standards. This factor was considered sig-
nificant because the data on Fellows' academic standing
reflects surprisingly successful récord of performance for
T, 7 7 thé period of law schooT efitollpfent; = —— = ¢~ T = -

) Tdble VIII presents the academic standmg (and hence, the
overall academic performance) of the Fellows surveyed over
the three years of law school enrollment. Because it would

2 be virtually .impossible to Qnvert individual law schopl
grades to a consistent and uniform standard, given the inher-

) ent differences in the grading processes of the individual N

‘¢ schools /thls paper utilizes general "academlc stanging’’ at
the conclusion of a given year as the measure of student
performance. The variable for academic standing was esta-
blishcd,as the mmimum™rgquirement for the nfaintenance of
“good standing™ status as determined by the law school in
question. Any vdriation to the law school's numerical mini- ~
mum was chatacterized as less than “good standing™ .

_ regardless of how this variapce way termed by the law school

Q' itself. , t
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In the first -year of aw school 87% of those Fellows
be in good standing at the conclu-

sion.of that period. At the conclusion of the second year of
law study the number of students in_good standing rose to

94.1% ;:and in the third.year the niimber rose to a seemingly -

phenomenal 99.6% in good academic standing. -
A number of cautionary Caveats may be in order when

interpreting the ‘data on CLEO Fellows™ academic perfori:

mance. First and most apparent, all CLEO Fellows covered
in the survey, which includes an analysis of law school and
bar performance, ate (by their inclusion .in the survey) law
school graduates. Secondly, had all Fellows who have grad-
uated from law school during’ the" perigd covered been
included in the analysis, these overall figires may have been
affected. Thirdly, the successful performance of CLEO
Fellows in law school (particularly beyond the first'year) maj
not be attributable entirely to the CLEO institute expef-
ience; obviously factors relatmg to the pdrucular academic

envnronment and financial cirumstance in which these.

Fellows found themselves impacfed sxgmﬁcantly on overd))
academic performance.”

Yet, notwnthstandmgthese limitations, the data on FelJows'
acsdemic performance is impressive, dlthough little national
data can be foudd which presents a clear picture of the
mmorlty law students’ rate of retention in law schoolyfor the
- time period examinéd. Moreover, when one considers the

“predictive index” used in determining student performance
in the first year of law study, the success of the CLEO Fellows

loofns even greater.
¢
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. TABLEVII =~ =
" Law School Attended; 10 or more graduates...

h

School Absolute Freq. Adjusted Freq. %

1. U. Denver . 32 4.7
2. U. New Mexico C28 / 4.1
3. UCLA : 25 37
4.°U. Virginia 23 L 34
5..U. Calif.-Davis 21 3.1
6. Wayne State U. 21 . 3.1
7. U. Texas 18 26
8. Howard U. 17 25
9. U. lllinois 6 X
10. Texas Southern. U. 15 ) 2.2
11. Georgetown U. 14 2.1
+ 12, George Washington U. 14 c2.1

- 13. Y. Arizona .13 : 19--
14. U. Southern Calif. 13 - 1.9
15. Temple U. . " 13 : 1.9

16. Arizona State U.. CI12 v - 1.8

17. U: Calif.-Berkeley 2 . 1.8

18. Columbia o (1.8

19. Harvard 12 , 1.8
20. U. Florida-Gainesville T 11 1.6
21. U. Miami 11 ] 1.6
22. Rutgers U. - Newark 1 1.6

- 23. U. Santa Clara 11 > 1.6

- 24.U. Calif.-,l:lgstirygs 10 s JL1S .-

25. U. Houston' -~ 10 - 1.5
< 2. U. Iowa -~ - 10 1.5
27. Notre Dame ! 10 1.5
Total _ 415 . 61.2

Total Schools: 166
Missing Cases=8; Valid Cases=682
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. TABLE viil
Ya -
‘L . . " FIRST St (‘(*»-Q‘ THIRD
N NDIN . .
ACADEMIC STANDING YEAR YEAR YEAR
No ‘e No “y NO “y
In Good Standing 594 86 1 Jigt B A R 677 Y81
In Less than Good Standing- 89 129 30 5K 3 o4
Missung Cases . 7 10 7 1o 10 P4
Total 69 1000 690 100 690 \arp

“NOTE Percentages may not always sum to 100 0% due 1o rounding grror

D. Bar Examination Results \
The performance of the minority group law graduates,
particularly those who were admitted to law school by way of
affifmative admissions programs, has been a continuing
source of concern in legal education since 1969. From time to
time, chatges have been issued stating that minority group
applicants to the bar do not fare as well as their White
colleagues. While little concrete data of actual overall minor-
ity group bar performance has been compiled, particularly
on a national level, court regords from litigation filed in
disputes over minority group bar admission offer some
insight into this problem.* From’a review of the statistical
data on m_’mé‘rity group bar passage rates which has been
compiled for several “class action™ suits alleging discrimina-
tory practices of gne-kind or another, it seenis fair to con-
clude that minority group~bar-performance and its relation-
ship to affirmative admission programs fepresent a substan-
tial policy question whichgs affected, at least subliminally,
the debate surrounding the viability of affirmative action
effortS. " ' : * .

The question of the social utility of affirmative admission
as an additional basis for. continuation of these programs has
been called into question by bar performance of minority

~ group applicants which is ‘substantially at variagce (3t the

low-end of the stale) Wwith the prevailing norm) Litigation,
particularly in “class action” suits where minority group
applicants comprise the class, challenging discriminatory
practices and-policies in the administration of bar exap-
inations in yariops states, reflects the'other significant side of

' the issue. ‘For understandable reasons, the boards of bar
'@"vaminers of most jurisdictions contend that théy do not

RIC ) o ‘
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collect statistical information based on the race of applicants.
Under these conditions it is virtually impossible to check the
accuracy of charges that minority group applicants are
having trouble with the bar examinations in various states or
to determine why this is so if the statement is accurate.

An analysis ‘of the aggregate bar performance of CLEO
Fellows may shed some  light on this issue, although
obviously this data can in no way address the legitimacy of
claims of discrimination in the examination process itself, nor
can it reflect any but the most general insights into the
linkage, if any, between affirmative admissions and sgpse-
quent bar performance. The CLEQ Fellows bar perfor-
mance data does, howtzver. demonstrate rather conclusively
that a negative correlation between bar performance and the
existence of an affirmative admissions process does not exist,
and further, given the fairly national scope of the data based
on graduates from many différent institutions and across
many different jurisdictions, that no blanket repudiation of
the “social utility” argument based on bar performance
alone can be established.

Tables IX and X present aggregate data on CLEO Fellows

bar performance. Table IX specifically reflects the
year of law school graduation and the frequency percentage

of response for the Fellows who participated in the survey. A

-fairly broad -distfibution involving. the years of graduation
can be seen. although the frequency percentage of responses
provides a fairly even basis for analysis.

TABLE IX -
Y m% GRADUATED
N\

FROM LAW SCHOOL TABLE X
a2 v IS4 . £ B
YR X0 % RESULTS OF BAR SITTING
1970 507 ) . . ]
1971 3870 ] No ‘7
L1972 195 283 v -
73 18 168 Pass—1Ist Lry 378 548
1974 69 100 Pass—2nd Ny 123 178
1975 6] K& . Pass—3rd T or More 81 .117
1976 62 90 Fail/No Pass Reported 96 1349
1977 63 91. y +  Missing Cases - 12 17
1978 63 91 —_
1979 3 04 t TOTAL - 690 1000

Unknown 5 0.7

Total /6% 1000




HENDERSON, FLORES 43

Table X reflects actual bar performance results for the
Fellows who responde( to the survey. It is important to note
that the bar passage rdtes were restricted to the first jurls-
diction in which,a grdduate sat for the bar examination.
Moreover, in those few cases where no/sf)eciﬁc pass date
for\an examination was available to discern betweensa Har
pass on the first or second try (e.g., a June 1973 graduate
whose only recorded sityng and pass on"a bar examinatior®
.occurred in February 1974), it was assumed for the purpose
of this study that the individual first sat for the bar in the
same year as his graduation. Hence, the Febryary 1974 sit-
ting constituted the second attempt, Obviously, where no
specific date of bar passage is listed, yet where bar admit-
tance was reported, it is assumed that this admigsion occurred
on a third or subsequent sitting.

The/ results of the survey of CLEQ Fellows' bar perform-

. ance has established that 55.8¢ or 378 of the 678 graduates

responding passed their respective bar examination on the

first sitting, and that an additional 18.15 or 123 Fellows

passed on the second attempt. A total of 73.97/ or 501 of the

678 Fellows who responded had passed.their respective bar
examination at least by their second attempt.

Comparative analysis utilizing national d wc';ul‘d'
~ obviously strengthen conclusions whichwzwn from
-~ tie CLEO sirvey data of bar éxamination performance.
" But even,in the absence of such data, the CLEO Fellows’ bar

performance can be viewed as significant in its own right,
particularly when one examines the quantifiable data used in
predicting the admission of these students to law school in
the first instance. Although the predictive index analysis of
- quantifiable data such'as LSAT and UGPA has little or no
utility in predicting subsequent bar performance, the use of

such data alone as a “*floor™ in determining which individuals
should be admitted to law schools based on their probability

of success in the first year must be viewed in light of additional

) \ factors such as whethera positive correlation between the
quantifiable data and subsequent bar performance can be
.established. To the extent that such a minimum floor ¢annot

be established, its absence may raise additional questions

o regarding the slavish adherence to a strictly numerical quanti-

g0
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fication of test performance and undergraduate grade point
average. .

VIL. CROSS TABULATIONS USING VARIABLES OF
RACE/ETHNICITY, UGPA, LSAT, ANDFIRST YEAR )
ACADEMIC STANDING IN LAW SCHOOL :

Given the purpose and history of CLEO, it should notbe .
surprising that most CLEO Fellows, though chosen because
of their disadvantaged background, constitute members of
racial and ethnic minority groups. For CLEO’s purpose
“disadvantaged backgrounds™ which serve as a basis for
student selection are those that hinder individuals, particu-
larly minority group members, from gaining admission to law
school and from completing successfully a course of study. It
: not until 1972 that CLEO broadened its .selection
prodess to include non-minority applicants’ in its program

race/ethnicity Rf a particular CLEO Fellow and subsequb
academic performance. Cross-tabulations were performe
on data matching the race variable with those of under- '
graduate - grade point. average, . SAT _scores,. first-year
academic standing in law school, and the rate of bar exam-
ination pdssage. '

Several points of mterestighould be noted when revnewmg
the next several Tablgs. First, approximately seventy pe
(70%) of the suivey pool was comprised of Black C EO ?
Fellows, twenty-four percent (24¢%) reflects Chicano parti-
- cipants, with - approximately three percent (3%) each.
' provided by Puerto Rican and Asian American Program
Fellows. Secondly, the actual frequency of returns by the
Fellows per CLEO summer institute attended is particularly
well distributed.
The followmg three Tables of cross-tabulations reveal
several interesting phenomena on the success of CLEO
Fellows as they encoufifer the rigors of law schog| and the
bar examination. However, to fully apprecnate the signifi-
ERIC o- ‘
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g cance of this data, it may b& necessary to focus on the
i performance of an isolated racial/ethnic group.
Because Blacks constitute approximately seventy-percent
(70%) of the sample ‘used for this study, théy provide a )
useful population for analysis. Mean achievement by Black '
students on the LSAT of 413.98 and on undergraduate per-
formance of 2.76 on the 4.0 scale is well below the national
norm in both of these’ categories. Yet, eighty-five percent
(85%) or 392 of the 461 students in the survey wefe in “‘good
] standing” at the «end of their first adademic’ year in lav{
L 3 ihoql. More significant still, approximately seventy-seven
percent (76.9%) or 349 of the 454 students who reported
have passed the bar exdmination on the first or second
-attempt. The figures for other minority groups surveyed
offered similar returns,

-~
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TABLE XI
DESCRIPTIVE STATISTICS FOR UNDERGRADUATE
GPA AND LSAT BY STUDENTS’ RACE-ETHNICITY

N

Rale-Ethnicity No. Mean Mean

UGPA, LSAT
Asian American 20 3.00 463.14
Black 431 276  413.98
Chicano 156 272 437.53
Puerto Rican 2 2.93  416.62
Italian American 1 2.85 456.00
Cuban . 1 2.78  436.00
Appalachian . 1 2782"  529.00
Unknown ~ 17 2.80 444.89

TABLE X1 .

FIRST-YEAR ACADEMIC STANDING
- BY RACE-ETHNICITY

™ IN LESS
INGOOD THAN GOOD -
STANDING  STANDING .

RACE No & % of No & % of otal and %
ETHNICITY  Cultural Group Cultural Group of{\Total Survey
Asian American . 20, 1 21
. 95.2% _ 4.8% 32%
Black, . 392 69 V.75 S
' = 85.0% 15 0% 69.3% -
Chicano 142 ' i6 158
89.9% 10.1% 23.8%
Puerto Rican 20 2 22
A 9% 9 1% 33%
Itablan American i3 0 . 1
. 100 07 , 02%%
Cuban 1 0 i
100.0% w 0.2%
Appalachian 1 0 1 .
. 100.0%% 027
T
Totals 577 - 88 665
86.8% — 132% 100.0%%

. Number of missing obsetvationg=25
NOTE Percentages may not always sum to 100%¢ due to rounding crror.
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TABLE XIlf -
N BAR PERFORMANCE BY RACE-ETHNICITY”
.l * FAIL/NO PASS Total and
PASS 1st TRY PASS 2nd TRY PASS 3r1d TRY REPORTED % of
RACE . No. & %of No.& %Zof No,&%of No &% of. Total
ETHNICITY Cultural Group Cultural Group Cultural Group Cultural Groilp Survey
Asian Americh I 10 " 1 6 2
- 47.6% 19.0% 4.8% 28.6% 3.2%
Black 262 87 55, 50 ‘454
. 54.5% 19.2% 12.1% LHL0%” 69.0%
Chicano | 8 . 23 p7) ) 158
53.8% 14.6% 13.9% 17 7% 24 0%
Puerto Rican 8 . 4 2 8 "2
. ) 36.4% . - 18.2% 9.1% 36.4% 3.3%
Ttalian Amencan -0 0 0 ’ r 1
. 100.0% ' 0.2%
Cuban - 1 0 ‘0 ) ool
100.0% , 0.2%
Appalachian 1 0 0 0 I
\ 100.0% - 0.2%
Tota,'f""( N '367 18 8 93 658
- 55.8% 17.9% '12.2% 'y 141% 100.0%
Number of missing observanons-32 to
NOTE: Percentages may not always sum to 100.0% due to rounding error. { N .
.-' ) . . .
y
( 3= ’
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A. First Year A cademic Standing/Summer Institute Attended

,;Betweer}, 1968 and 1975, a total of sixty-two (62) regional
summer institutes wer¢ held under CLEOQ’s auspices.
~ Although similar in both concept and teaching methodology,
. the CLEO Summer Ifstitutes have avoided the use of stan-
dardized curricular materials with the singular exception of
the program’s legal writing component, which has relied on
materials separately prepared for CLEO by law professors

' Norman Brand and Ann Fagan Ginger. bt
Minimally, the curriculum of CLEO's summer ingfitutes
includes courses which are derived from first-year law school
curricula and which emphasize legal methods and -tech-
niques, labor abstract thinking and deal descriptively with
methods of legal analysis ane synthesi¢ The planned course
of study for each institute spans a period of five and one-half
weéeks with the remaining half week reserved for evaluations
‘and one-on-one reviews of the institute participants’ work.
Exclusive of tutorial sessions, students receive from fourteen
10 sixteen class cortact hours per week. Care is taken to
- avoid merely reducing regular law school courses to a six-
week format, each selected course is cautiously circum-
scribed. Emphasis is placed og skills development -rather

/ than’subject mafger coverage.

o \' B
To the extent that/(hé CLEO Summer Institutes adherewe”
uniform teaching methodology, regardless of course content,
the performance of the individual Fellows across the insti-

- « that CLEO's Summer Intitutes perform an evaluative func-
" tion for the law schools as to the performance potential of
recommended graddates, one would expect a measure of
uniformity in the success of candidates rqg_gfdfess of the law
school in which -a'candidate might subseguently enroll.
To determine whether significant cdfrelations could be
. found+between the, Summer Institite afended and-subse-
qtent law school performance in the fics academic_yeur, a
cross-tabuldtion of these two variables was ‘attempted. The

the end of the first year appears amazingly consistent over

Q e . .

tutes should be relatively consistent, Moreover, to the extent -

percentage of graduatés per institute in “good standing™ at |




O

FRIC

PYA 7o Provided by ERiC:

.

. HENDERSON, FLORES 49

the sixty-two programs; moreover, the frequency of returns
per institute is particularly well distributed. I'n the final
analysis the reliability of the institutes’ evaluation process as
a measure of performance prediction, particularly for can-
didates from™ disadvantaged backgrounds, seems well-
established, eighty-seven percent (87%) or 594 of the 683
CLEO Fellows surveyed were in “good standing™ at the end
of their first year of law study. *

[t is important to note as well when reviewing this Hata
that information on the academic standing of CLEO Fellows
was obtained directly from the law schogls and was not
obtained as a part of the questionnaire survey. The accuracy
of the data, therefore, is not subject to #w® vagaries of,
imprecise, personal reporting. -

TABLE X1V
ACADEMIC STANDING-Ist YEAR
BY CLEO INSTITUTE ATTENDED o

IN LESS
INGOOD  THAN GOOD
< STANDING  STANDING
INSTITUTE No & of No & “rof Total apd ¢«
SCHOOL Inststute Institute of Total Suney
1968 UCLA T 2 21
90 s - 95— 314
968 U Denver * 18 . 3. 2,
‘ 85 7¢¢ 14 3¢ 31 .
1968 Emory U 15 - 5 Bt
’ . 50°% 250% - 29%
. 1968 Harvard U 13 - 0, 13
. 100 0 . .. 19% N
— - -
~ 1969 U Cincinnati - 15 . | - 16
i , 9387 .. 63 2,3%
* 1969 U Denver 18 - 1 19
’ T 9476 §3% o 28
1969 U Towa 21 4, 25 .
. . B40% 16 0 17%
1969 Layola U -LA 6 . 1 17 %=
. . 94 1% . 59% PR, A
1969 New York U 23 Toos T @
YR 17 9% 4 1% :
1969 Duke U 12 "3 R

80 0% 20(1"" ) . 2.2%




50 TOWARDS A, DIVERSIEIED LEGAL PROFESSION
TABLE X1V (cont'd)
y IN LESS
INGOQD  THAN GOOD
STANDING  STANDING *
INSTITUTE No & ‘¢ of No & “cof+ Totaland "«
SCHOOL Institute “Institute of Total Survey
1969 U San. -
Francisco 15.° 1 16
R . 938 6 3% 236
1969 Southern U s 2 17
- . &8 27¢ 118 25%
1969 U. Toledo 5 5 10
50 0¢¢ 50 0¢% 15%
1969 L Virgiia 15 ©3 18
Chﬂe 83 3¢ 16 7¢; R 6%
1969 Wayne St U 14 1 25
56 0°; o 37%
5
1970 Anizona 14 T3 7
State U 82 477 17 6 25%
1970 U Houston .13 . 1 14
. 9290 & T 20%%
1970 Howard U. 15 0 15 e
100-0% 220
1970 U Fham 9 1 10
) 909 1007 15¢%
1970 Temple U 8 1 9
. ( 889 11 19¢ 13
1970 U Washington =~ .5 ~ ] 5
’ 000 - 07¢
1970 Wayne State’ U - 19 3 2
¢ 864% L1365 N 32
1971 U ~California- 5 . 1! 6
Daws 83 3% 16 7C¢ 09%
. 1971 U Denver 7 2 9
. 77 8% 22 2% 13%
1971 U *Elonda- 14 2 16
Gainesville 87.5¢¢ 125 23%
1971 Howard U. . 9 1 10
90 0°% 10 0 150 .
1971 St Lows U. 0 | n
9 9% 914 16%
1971 Texas Tech U 6 3 9
} 66 7% 33 3% 13%
L ] - .
1971 Tulape U 4 0 4
Tl 100% . 0.6%
hd >

... 9
E
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TABLE XIV (cont'd)

. . IN LESS
INGOOD THAN GOOD
STANDING  STANDING

« INSTITUTE No & G of No & % of Total and <«
SCHOOL Institute Institute of Total Survey
- 1972 U. Anzona 8 1 .9 .
Co . 88 9% 11.1% 13%
= 1972 U. California- " 107 2 12
Davis © 833% N 16 7% 1.8
1972 Howard U. ‘ 13 1 14
v 92.9¢% © 7% 20%
1972 U. Kentucky 10 1 11
. 90.9¢ 9 1% 16%
1972 U Oregon 4 0 4
e 100 0% 0 6%
, 1972 U. South * 7 4 1)
Carolina 63.67¢ 36 4% 16%
] [
1973 Anzona St. U 2 1 13
i 92 3% 77% L9
1973 U. California- 7 0 ’ 7
Hastings 100 0 L.0%
1973 Flonida St U 12 ! 13
92.3¢ 4 4<% 199%
1973 U. Houston s 0 les
100.0% 1.2¢
_ 1973 Howard U g . 0 8
. 100 0¢7 12¢
Y 1973 Indrana U '8 1 9
‘ 88.9¢¢ 11 1% 13%
1973 U. Washington ,- 5 i .6
. 83 3% 16 75 . 0.9%
I " 1974 U. Florida- . 6 0 6
—%  Gainesville 100 0% : 09%
1974 U, New 7 0 , 7
* Mexico 100.0% - 1 0%
1974 Notre . 11 2 13
Dame U, 84,6% 15 4¢¢ 19
1974 U Santa Clara* 9 2 11
. 8 18% 18 2% 16
w 1974 Seton Hall ¥ 8 1’ 9
' 88 9¢¢ + 11,18z s 13%
1974 U Washmgton 5 1 5
o . 83 3% 16,7 09%
1974 College of 12 0 12
William & Magy 100 0% 1 8%

"ERIC S
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TABLE X1V {cont’d)
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- IN LESS.
' ,INGOOD THAN GOOD .
. STANDING  STANDING
INSTITUTE ~ ° No & % of No & ¢ of Total and “7
SCHOOL * Institute Institute of Total Survey
1975 Boston College 7 VO J
. 100 0% ) 10%
1975 U Houston 6 1 7 4
85 7% 14.3% 1.0%
1975-U. Richmond 11 1 12
4 91 7% 8 3% 1.8%
v
1975 U Santa Clara, 3 0 3
100 0 -, - 04%
1975 Seton Hall U 6 1 7
85 7% 14 3¢ 10%
19750 Ltah * 8’ 0 8
100 0% 1 2¢%
1975 U Wisconsin 11 [,-: 1 / 12
91 7"(} 8 3% “ 8%
1976 Temple U 3 0 3
- 100 07¢ 0 4%
TOTALS . 594 89 -, 683 -
87 0% 13 0% 100-0¢%
e
dumber of Missing Observatons=7 C— ~

NOTE Percentages may ndt always sum to 100 0% due to rounding error

B. Bar Passage/Law School Atteng
As noted earlier, bar examinati
by many as an essential factor in‘d
affirmative admission programs, th g
creation.of many of these programs having been the gross
underrepresentation of minority group presence in the bar.
In an effort to ascertain whether the.overall success of
CLEOQ Fellows on the bar exammanon would remain con-
sistent when analyzed in the context of a particular law
school’s graduates, an additional cross-tabulation of data
was conducted pitting the individual law school attended by,
CLEO Fellows against the variable of bar performance.
The_law schools listed in Table VII as representing those
schools with at least ten graduates responding to the survey
were again chosen. For the purpose ,of this analysis, bar
passage was quantified not by the number of individual
srttmgs but rather by a more general category of bar passage,
“‘at any trme * In creating the more general category, it was

gy

>
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assvk'ned that the ultimate pdssage of the bar is the more
important consideratidn when: compared with whether an®
applicant passed on the first, second, o' third attempt;
although it'should be noted that the substantial majority of
CLEO Fellows passed the bar examination on the first or
second effort. ’ M

A total of twenty-six (26) law schools were involved in this
analysis, representing 59.6%’3?_CLEO Fellows surveyed or
401 of 673 valid cases. Of the twenty-six schools represented,
fifteen (15) achieved a ninety percent (90%) or better rate of
their graduates having successfully negotiafed ‘the bar; an
additional seven (7) schools’ graduates achieved a bar passage
rate of eighty percent (80%) or better. The average total rate
of bar passage for all CLEO Fellows surveyed was eighty-
seven and one-half percent.(87.5%)-or 589 of the 673 valid
—~ cases. y .

3 Again, several points of interest should Be noted \hen

»

reviewing the following Table: First, the frequency of returns
is particularly well distributed, ‘thereby, helping to reduce
concern regarding a potentially disparate or aberrational
. sample. Secondly, the law schools involved, and'presumably
the bar examination as well, reflect a broad geographic -
range. This factor alone helps to insure the truly national
character of the data. Third, in spite of the random nature of
 the rate of bar passage, given the number of classes involved
and the differing jurisdictions in which candidates sat for the
examination, the percentage of those individual candidates
who passed a bar examination remained remarkabl): con-

+

sistent across the individual schools. - -

/ TABLE XV < 0t
BAR PERFORMANCE OF CLEO FELLOWS
BY LAW SCHOOL ATTENDED

- PASSED  FAIL/NO PASS
' A BAR EXAM REPORTED
No & ¢ of No & 7 of

Law Y, school's school's Total and
SCHoQL * ] CLEO Fellows CLEO Fellows  of Total
U Cailforma-Bcrkclc) 10 " 2 4 12 -
* 83 34, 16 7 18
Columbia U L 0 1 TR
%19 AT 1677
' ‘\) U Florida-Gainesville n } 0 -
g 100 077 A UL 169
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TABLE"XV (cdnt'd)
. PASSED  FAILMNO PASS
. A BAR EXAM REPORTED
¢ No & “%cof No & % of +
LAW . school’s school®  Total and ¢
SCHOOL CLEO Fellows CLEO Fellows of Total
Harvald U N .1 11
9 9¢, 9 l’;‘ 16¢
U Miams 11 0 1
. H0°0¢, g i 16
Rutgers U -Newark » 11 0 ‘11 -
- 100 0% . 16%%
U Caltornia-Hastings ) oY Lo 10
90 0¢; 1009 15%
U Houston 10 Y0 10 !
. o 100.0%¢ M 1
Ly Uhinoss 14 2 « » 16
tO875% 125 ° 24%%
Texds Southern U 14 1 15
93 3 . 67% 224
Georgetown U A 0 14
. 100 06/ ~ 2%
L. Arnizona 12 i 13
. 92 3% L1 19
“George Washington U + 12 1 13
N B 92 3% 7 7% 19%
U. Southern Californur 1, 2 13
) 8.6, 15.4% 1.9%
Temple U ¢ 12 1 13
92.3% 7 7% 19%
Arizona State U 9 3 12
[} 75 0% 25 0% 1 8%
U Denver ? 23 9 32,
’ Yt 28 1% 4.8%
U New Mevco ] 3 k 28
. 89, 3¢ 0 7% 4.26
U Cahfognia-Los Angeles 17 . 8 25
. 68 0fc 32 04 37¢%
U Marging 1 3 23
87 _()"1 to- 1304 3 4¢7
L. Cahforma-Davis l§' ’ 6 21
. A 28 6% 3 1
Wayne State U 2 ' 1 21
, 9526 v A8 31%
U Texas e 18 0 v 18
. 1.0 2.7%
Howard U 15 . 2 17
: ) 88.2¢¢ 11 8¢ 2.5,
-

10

-1
&
L, l

v
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o . TABLE XV (cont'd)
-~ - PASSED  FAIL/NO PASS
, A BAR EXAM REPORTED
- . No & @ of No & ¢ of |
. ' LAW » school's . school’s  Totaland %
.+ SCHOOL N CLEO Fellows CLEO Feliows  of Total
Notre Dame U e, o ‘0 Jd0 -
X, L1000 1.5¢ .
.+ U.SamtaClara , - 8 2 w
i T 800% + 2007 N B S N
= o* N ‘ '
TOTALS ~~ * 589 84 673 *
87.5% 12 5% L 1§ 1101
Number bf missing observations=17 L
NOTE Percentages may nog alwags sum to 100 0% due to roundingierror o !

VIIL GAREER PATTERNS . X

Legal education was perhaps the first professional disci-
. pline to respond to the demand fr broader opportunities for

_politically and economically disenfranchised groups. The ™~
early organized efforts of the law schools to address the need
for structured affirmative action reflect the intense interest
of members of minority groups in thé}l})aw as a tool for *‘soci#
engineering” and societal decisiéri-making, as much as they
reflect the social conscience of the profession. )

To the extent that the ultimate raison d’etre of any affirm-
ative admissiop program in law schools is o increase access to .
the decision-making process of both the ﬁgjvatc and govern-
mental sectors by members of disadyantaged groups. the
career patterns of successful graduates of tiese programs may
i be the most significant measure of the succ%é of affirmative®

admissions.. | ’ :

* The assumption that minority group lawyers would return
: to assist indirectly minority communities has long been’one-
of the unvalidated considerations which served to undergird
I principles of affirmative admissions in legal education. In
| both the DeFunis and Bakke challenges to affirmative dd-
, missions, the factor of additional community service to

underserved minority communities was proffered as a prin-
. cipal justification for the continued need for such programs.

Hotwever, because this assumption has remained, for the mbst

part, unvalidated through lack of concrete documentation,

\‘1‘ - . "_
. ! ‘ ' dlr): - ~
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the Supreme Court has been reluctant to accept this ration-.
ale at first glance.

The CLEO survey sought to shed some light on this ques-

" tion. Questionnare returns provided career patterns data on

305 CLEO Fellows or 21.6 percent of those candidates eli- "
"gible to respond. Although by no means complete, the
Carggr patterns of CLEO Fellows is particularly interesting
when viewed in the context that, but for CLEO, many of
these attorneys would have been denied access to a legal

education. 8 ‘
It is interesting to note as well that the career activities of
CLEO Fellows extend well beyond the exclusive interests (as -
traditionally defined) of minority communities, reflecting a
job dispersal and diversity of interest of considerable
breadth; in reality, minority interests have never been mono-

" lithic or one-dimensional.

The following Table provides data on CLEO Fellows"
employment and career activities as of 1978-1979.

*
TABLE XVI .o

' Judges
Administrative Law ............................. 3
Municipal ... e 1
State District .......................... e, SR 2 ]
County District Court .................c..oevvviiii . 1
U.S. Bankruptey Court ..o 1

Legal Education .

. Professors (Non-tenured) ........................... . 4
Professors (Tenured) ............ Sereerreee e, I,
Associate Deans e / 1
Associate Director - CLEO ....0........................ 1
_ Elected Officials
State Representative .............. e e 1

o ) '\
_ Full-Time Graduate Schuolws
‘Candidates for LLM .......8................2. ... I
Candidates for SJID T 1

. “ 100 ]
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- *Part-time Graduate School
Candidates for LLM ..., 3
t . Undergraduate Edication
B 2 10) (000 RSOOSR 5
Deans ......ccooceeeeeriniiinnnnnnnn. eveeens SOTSUOTRRIN P |
Spec1al Assistant to the Chancellor .................. 1
Director of Fundraising for Private University 1
General Counsel for University-Students .......... 1
Attorneys in Public Sector .
AsSiStant Prosecutors ........iveieeeeriieiinnennneennn, 3
City Attorneys ................ peteertenn e 11 -
State District AttOIMEYS ..........eiveeeriieeiieeenienes. 10
Federal Agencies (Administration) ................. S|
Federal Agencies (Litigation) .v...........cccceeveee. 25
Judge Advocates General Corps (Military) ........ 3
Judicial Law Clerks ....... aeaeens Jrei 3
- Executive Directors, Legal Services ................. . 4
Managing Atforneys, Legal Services ................ 7
Staff Attorneys, Leégal Services .......... e eeeneaene 32"
Municipal Government (Administratfon) .......... 1
Municipal Government (Litigation) ................. 3
Muynicipal-Government (Executive Director) ..... 4
PuBlic Defenders (State & Federal) ................:.. 11
Public Interest Organizations (Administration) ... 5
Public Interest Organizations (Litigation) .......... 1
Office of State Attorneys General ......... eeeereenns 15
State Government (Administration) ................. 2
State. Government (Litigation) ........................ 11
Office of U.S. Attorney ...... eeeereererrrerenarieaaes 11
' Private Sector \ .
Congressional Aides (House of Reps.) ............. 1
Congressional Aides (Senate) ...... eerrrerie e 2
Corporate Practice (Litigation) ........................ 2
Corporations, Banks, Inisurance Companies
- Accounting firms, et.al. (Administration) ........... d
Entrepreneur (Owner of a Real Estate firm) ..... 1
Law Cletk .oouvievieiiiiineeieieeiecvenecrneneeens -2
R
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" Partner in a Law Firm (3 or more partners in firm) . 17
Private ?I/r\éctice (Sole Practitioner or partnérship) 57
Staff Atterney in a Law Firm . "

(3 or more partners in firm) ............................. 7
Staff Attorney in a Small Law Firm ....... e 1
Total - 305
* Note: Part-time candidates are reflected only once ip /
the total.

4

-

IX. CONCLUSION

It has .been, over two years since the United States
Supreme, Court rendered its opinion in Bakke. During the
ensuing period, educators, tést specialists, legislators and
representatives of interests groups which were organized in

© response to Bakke have sought to influence, in various

forums, legal education’s collective response to the mandates
of Bakke; as a legal-question, Bakke was resolved by the
Court, and the central issues remajning were shifted to the
political arena. T

Many assumed that the Court’s decision would bring
about substantial alteration to affirmative admissions; and
notwithstanding the Court’s affirmation that race could be
used as a possible criterion in the admissions process
(within defined parameters),’there was fairly widespread
concern, at least among some members of minority groups,
that perceptible decreases in enrollment of these groups
would occur. In this respect, Bakke appears to have had little
direct impact on the enrollment patterns of minority group
students in legal education. *© -

In an article which assesses the status of affirmative admis-
sion programs in law schools one year after the Bakke deci-
sion, Judge Henry Ramsey, Jr., President of CLEO and
Chairman of the ABA Committee on Law School Acctedi-
taion, has established through an analysis of law school
enrollment data and a survey questionaire to ABA-accredi-
ted schools that little has changed (numerically) in the actual

. admission of minority group students to law school.

Yet, Bakke' left an indelible imprint on the admission

105 .
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po'licies "of law schools, while simultaneodsly focusing

« America’s attention on the importance of higher eduction as .
a gatekeeper of meaningful political and economic decision:
making; the public’s awareness of the political side of meri-
tocratic admissions selection has been heightened.

Several policy questions which were posed by Bakke, but,
which received scant attention-by the Court, are now being
explored more fully.’ The use, impact and validity of stan-_
dardized testing in all areas Kag been raised to a matter of
.national concern. Already, several states have enacted
legislation affecting changes in the reporting requirements
associated with several standardized tests. .

Perhaps of greater signéficance have been attempts by
several law schools to concretize affirmative admissions poli-
cies in response to Bakke.in ways designed to.insulate these . -

- programs frém legal ‘and political attack. The Law School
Admission Study, pre[?ared by Susan Brown and Edward
Marenco of the Mexican-Americap Legal Defehse “and
Education Fund (MALDEF), analyzes a variety of workable ..
admissions models. which are structured to achieve this pur-
pose. The recent adoption &f _afy affirmative action accre-
ditation standard (Standard 212) by the American Bar Asso-
ciation pursuant to a recommendation of the ABA Section
on Legal Education and Admission to the Bar can be viewed
as a further extension of the “shield” concept as it applies to
voluntary affirmative action efforts.

An additional and important element which appeared
-woven in the fabric of Bakke was the need for an alternate

‘ measure of the performance potential of disadvantaged

applicants to law schools which, itself, could be supported .
through actual pérformance-related data. Of course, ‘this :
+ . alternate evaluation *of 'performance ‘would be used P
moderate the over-reliance on LSAT and UGPA data alone.

From the foregbing analysis of the performance’ data

‘gathered on CLEO Fellows, it appears that the CLEO
experjence, when used on conjunction with quantifiable
variables, may well be the.most solidly-based ,evaluatjon .
measure available. L .
The success of CLEO, Fellows in law school and on the bar
examination cannot be divorced entirely frem a comparison
Q S 1 [ ' '

~ J
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of similarly-credentialed, non-CLEO students. While little’
comparative data similar in scope and kind is available, all
reasonable conclusions lead to substantially improved per-
formance by CLEO-trained students.

A restatement of the statistics of achievement by Program
Fellows would be superﬂuous; howevét, suffice it to say that
by any measure they are impressive. Wheh one takes mto
_ consideration the national scope of the data and the magni-
tude of the sample involved, it becomes increasingly difficult
to attribute this performance to isolated variables having
htt}e comm@- impact on the entire class. '

Because CLEO also enjoys uruque institutional sponsor-
ships and federal support, the program may well represent
one of the mpst acceptable policy responses to the dilemma
.posed by Bakke; already several law schools have endorsed
CLEQO participation as a posmve consideration in the
admission process.

In the final analysis, the performance of CLEO Fellows
speaks for itself.

C

-
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.  NOTES ‘. .
438 U.S.'265 (1978). _. . -
347 )U.S. 483 (1954). R AN

Bakke, supra note 1, at 338. . !

W. Wilson,' The Declining Significance of Race (1978). ‘
Clark and Gershman, “The Black Plight: Race or Class?”, The New York
Timés Magazine (October 5, 1980); Williams,' “Racial Reasoning in Unfree
Markets —, Prcfe&ence, Prejudice, and Difference”, Regulation (March/A pril
1979). R

The 1970 Census of the Population established the total Black population at
22,539, 362 or 11% of thé'total population; Spanish sumamed A mericans were
figured at 9,294,509 or 4.5% of the total. United States Department “of

mmerce, 1979 Census of Population (1972). Although improved, sigmificant

uhderrepresentation™of various minority groups js still reflected in the enroll- -

ment figures for various disciplines: Law, See ABA Section of Legal Education
and Admissions to the Bar, A Review of Legal Education in the United States —
Fall, 1979 (1980) [hereinafter cited as Legal Education]; Medicine, See
AAMC, Minority Student Opportunities in the United States Medical Schools
1980-81 (1980); AAMC, Medical School Admussion Reqlirernents 1980-81
(30th ed. 1979);.Engineering, See Smith, “Minorities in Engineenng: A Five
Yoar Progress Report,” Engineering Educ. (Nov. 1977); Business, See
American Assembly of Collegiate Schools of Business, Enrollment T;eaqs -
Survey with Minority Data (1979). ;

1d. )

Legal Education, suprsnote 6, at 60-61; Minority Student Opportunines in

. United States Medical Schools, supra note 6, at 254-58; Medzcal School Admis-

sion Requirements 1980-81, supra note 6, at 24, 54; “Minorities 1 Engineer-
ing,” supra note 6, at 1-3; Enrollment Trends Survey with Minority Data, supra
note 6 at 1, 13:&6. -

-

?
Hearing on H.R. 13172 before the Subcommittee of the Committee on Appros
priations, United States Senate, 94th Cong., 2nd Sess. 465 (1976) (statement of

Richard G. Huber on behalf of the Council on Legal Education Oppottunity)

Legal Education, supra note6, at 63.

‘fhercinafter cited as 1976 Hearings). °

Legal Educggon, supra note 6, at 60-64.

. 416 U S. 312 (1974). -
. - .
. Sce Legal Education, supra note 6, at 60-64. ’ ’

. Id. . B
. See Legal Education, supra note 6, at 60-64.

Bakke, supra note 1; DeFunis, supra note 11; Flanagan v. President of George-
town College, 417 F. Supp. 377 (D.D.C. 1976); DeRonde v. Regenss of the

¢
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Univ. of Cal., S.F 24145 (Feb. 11, 1981), Alevy v. Downstate Medical Center, ¢
. 384 N.Y S02d (1976). The ABA reviewed a resolution addressing the issue of
D~ reverse discimination” designed 10 eliminate race'as a factor mn the admission
process The resolution was referred to the Section of Legal Education and
* Admissions to the Bar by the general assemb‘@and the House of Delegates at|
the, 1976 annual meeting and tead as follows: Vel

Whereas. minonty admissions programs have béen expenmented with by
- some law schools, and *
Whereas, applicants wath high academic qualifications now claim that they
* are bemng excluded by reason 8f suth expenme'itation, and '
Whereas, the Association’s Standards for the Approval of Law Schools

specificially require that: - - - ’
5 v the law schools shall maintam equality of appdrtumty in N
. legal education without discnmanation or segregation on .
‘o . * " the ground of race, color, religion, national ongn, or L
I~ > - sex. R :

-, .Be It Resolved, that the Section of Legal Education and Admissions to the
Bar 1s requested to mvestigate this matter and report its findings and recom- %
mendations to the House of Delegates at the 1977 annual meeting 2

e . Vs

16 Seée Legal Education, supra note 6

17 Legal Education, supra not'e‘éﬁ;';a’f 5-534(Plcase note no adproval dates appeared
~

' for the following, recently approvesschdols ) - -
Umversity of Bridgeport {1979) . . R
. Northem Hmnois- University (1978) . .
O Campbell Unwversity (1979)  ° < .

8¢ Scc.:’FrankhQ R Evans, Applquns and Admussions laABAwéccredlted Law’,
Y . _\Schools. An Analysts of Natwonal Data for the Class Entertng in the Fall of 1976
(May 1977) (hergmnafter cited as 1976 Law School Adrussiem Resparch Report). _.

‘ Summarizing vanous data tables, the Report observes that: i .
é a) women and men,scoje about equally on LSAT. b) women tend to Present” ‘
#  higher undergraduate grades than men, and ¢) women ark offered admission
“at a'shghty higher rate than men £ . -
o ' The last observation, that women are more often offered admission s R )
* prof)ably a function of their supenor undergraduate records The acceptance
rates. . .are higher for women at of above vanous LSAT score levels thap for
VL men. However, when.the combindtion of UGPA and LSAT are considered..
the acceptance rates for men dnd omen-are equal Thus. the datyindicates
_that men and women with similafLSAT and UGPA data are bemng.equally - ¢
- treated inthe law sehool admigsiofs process. The equality ofthe sexes interms
. e ot LSAT scures has been demghstrated gliewhere (Cowell and Swineford. o
e 1972) Abo, the observation that womén present undergradufl rekords that
«. areodihe averagshibstanysM Fiikher.thiii men 18_;'!%).( surprising:
.- phenomenng has Been ob: trvéd in a number of contexts (See. for
- Baird! 1969) at 26-27 T !

-~ M -

x

*

*19 Bakk, sispra note 1, at 320 e
L. PR £ . .

i ! .
L 3

LR . ' B . T . .- |
20, Equality and Preférential Treatment (M. Cohen, T 'Nagel and T Scanlon, cds’
.z, 1977) at 65, Caress, The Myth of Reverse Discfumination Declining Minority
" Enrolyment in New York ch ﬂeéical Schools1977) a16,8 . ,

o . v [ e - - ’
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* b
) , 21 The Council on Legal Education Opportunity was’est:’abhshed in 1967 to enlarge

. the ranks of lawyers coming from minonty groups or loy-income backgrounds,
' the responsibility was assumed jointly by the Amencan Bar Association (ABA),

T the Association of Amencan Law Schools (AALS). the Nauonal Bar Associa-
’ tion (NBA). and the Law School Admussion Countil (LSAC). See Minutes of
. ) December,5, 1967 Conference at OEQ on Legal Education for Disadvantaged

v 'roups. . . .
~ Y

22 CLEO Paruc:pa;ll Data kepoﬂ‘?l979). mfra, atTable, g -
23 CLEO filed an amicu; brief in the Bakke I;tlgat]on setting forth the academic
achievements as well as.prehminary bar performance of CLEO Fellows, the
vast majonty. of whom were admitted under spectal admission programs not-

” withstanding significantly lower. LSA T scores than those attained by rcgular/
° admittees See Bnet" e Pentioners The Court £arled to address the imphed-
tons raned by the data -

= - r
*24 Munutes of December 5, 1967 Conference, supranote 20, See Minutes of Cetober
22, 1972 CLEO Council Megung at whigh La Raza National Lawyers Associa-
. tion’s apphication for participation on the Council as a constituent organization
was dccepted unanimously. :

25 All About CLEO brochure (1980-81 ed.) ar 28,

4 26 Sweattv Papter. 339U S. 629 (1950), See Washington, ‘f-hstory andthe Role of

Black Law Schoo',” 18 How L.J 385 (1974). The underrepresentation of

° minority group lawyers and law studgilts was well accepted in 1968, but it took

the 1970 census to graphidally portray the scarcity of minonty lawyers. In 1970, it

+  wasestmated that total bar membership reached 272,401 lawyers of which 3,685

were Black orymembers of Spanish-speaking ethnic groups. United Sfates
Department ol Conmnerce. 1970 Census of Population (1972). 1967 Proceedings .

e of the Association of American Law Schools. Report of the Advisory Comnifittee

. for Minority Groups Study 1, (1967), see alsa 1976 Law School Admission

Research, supranote 18, at7 , { .
27 1976 Law School Adnussion Research, supr8 note 18, at 1-8.
28 All About CLEO brochure. supra note 24, see CLEQ Reports (1968-1979).
29 Higher Education Actof 1965, as amended, 20 USC Sec. 1134 (1980).

30° CLEO, DeFumsv Odegaard and the University of Washington. The University
. v , Admissions Case, (A, Ginger ed. 1974),

31 CLEO, Allan Bakke v Regents of the Unisersity of Californa (A Slocum ed.
1978) -~ ~

32 “Advancing Légal Education — The First Decade of CLEO, 1968-1978. A’
Symposium 10’ Commemorate the Tenth Anniversary of the Council on Legal
Educayjon Opportunity.** 22 How. L.3_(19797.

@3. 1976 Hearings, supra note 9, at 47
s e T

. M

- 34. 1d., at 467 o

35 All About CLEO brochure, supra note 24, at 3t See Détailéd Comiparison of the
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. ]
1980 CLEO Regional Summer Insttute Participants (Deeember 1980) at Table
VI, 1979-80 Program Recruitment and Adnussions (May 1980) at Table VIII.

[ v 4
' 36, 1d. : -

[
> b

- . ’37. Memorandum to Law School Deans and Other Interested Persons from Wade J.
.o Henderson, Executive Director, Sponsorship of CLEQ Regional Summer
~ Instuutes n the Summer, 1981 (Septemer 30, 1980) at 6, CLEQ Reports (1968-

“1979).

38. Each year, the CLEO National Office compules relevant statistical data on the
" . Program’s participants The available data 1s then synthesized by CLEO's
Admussions Analyst and the cumulative data is provided n the “*CLEO Partici-
pant Data Report.” % N ’

-

39 Memorandum from Frankhn R. Evans, LSA T Score Distribunion, (December S,
1980). This figure constitutes the mean LSAT score for the October 1980 LSAT
admunstration The mean score for previous 1980 administrations 1s as follows.

) February 1980-520.0; April 1980-514.2; and June 1980-552\9,4,

40. See, Parrish v Board of Comm'rs of the Alabama State Bar, 533 F 2d 932 (5th
Cir 1976) (summary judgment reversed and remanded to permit plantiffs to
complete discovery), Murry v The Supreme Count, State of Arizona, No. 72-

2101 (9th Cir , Aug., 1973) (dismissal of clam that.bar exam was racially o
. discnminatory), Pent v. Gingerich, Nd 72-964-B (D. Md., Feb. 22, 1977)

- (defendant’s motion for summary judgment granted), Woodward v. Virginia
Board of Bar Examiners, No. 750437-R (D Va., Sept. 9, 1976) (summary
judgment indicating that Title VII of the Civit Rights Act of 1964 does not
apply to the Virginta bar examination system), Pacheco v. Pningle, No C-5219
(D Colo , May 20, 1976) (action challenging constitutionahty of bar exam-
indtion system dismissed with prejudice), Lewis v. Hartsock, No. 73-16 (S.D.

»  Ohio, Maf 9, 1976) (summary judgment granted defendants) appeal docketed,

No. 76-1884 (6th Cir. July 2, 1976), Carlock v. EEOC, ,No. 74-365 (D. Ariz., ’
> Bept 30, 1974 (motion for declaratory judgment that EéOC has no junsdiction
dismissed without prejudice), Metropolitan Comm. for the Investigation of the
D C. Bar v. Committee on Admissions, No. 74-177 (D.D.C., Jah. 30, 1974)
(dismissed without prejudice), North Carolina Ass'n of Black Lawyers v. Board
of Law Examiners, No. 4488-1973 (D.N.C., filed Nov. 1, 1973); In re Illinois
Bar Examination, No. 1-576-(Ill. Sup. Ct., Mar. 21, 1975) (demal of petition
requesting court to appgunt a commission to develop bar exam which does not
have disproportionate racial effect).

41, Truly comparative bar performance data which would permat a direct analysts
between CLEO and non-CLEO graduates has been difficult to obtain. First, the
/ state Boards of Bar Examiners do not maintain data on bar performance by race.
Secondly, the, CLEO data extends over several classes and through several years
presenting only a limited basis for direct comparison with national figures from
year to year However, were one to analyze national bar data between 1971 and
1976 as a total pool, a pational passing rate of 74% would be derived.
The 74% figure compares favorably to the CLEO bar passage rate of 73.9%.
Like the CLEO data, the national figure includes those candidates who are
repeaters in the total figures analyzed: ‘

.
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v \ R P
m ADMISSION TO BAR BY EXAMINATIONS: 1976-1976 &7
) ' * Total Passing Total Passing .
Total  Total % ABA Approved by Law -Unaccredited
Year  Taking Passing Passing—Law Schools—OfficeStudy -— Schools—— —
—-—

1971 27,9 20,004 2% 15,767 5 367 Ne

1972 - 32916 24.447  74% 17436 9 136

1973 39,508 29,903  76% 24,722 7 -, 642

1974 43,798 33358 76% . 271329 4 882

1975 46,414 34,144 7% 27,289 13 - Y 1482

1978 49,099 34951  70% 27,232 19 1.514

Towals 239,639 176.807 74% 140075 57 - 5023

- ( National Conference of Bar Examiners (1972- 19}:7). The matenial presented above 1s
¢ + compiled from volumes 41-96, Nos. 56 at the following pages Vol. 41, at 126-29
- . =z i Vol. 42, at 126-29
. » ) . Vol. 43, at 110-13
L ) Vol. 44, at 114-17

Vol. 45./at 94-97
~ . Vol. 46, at 155.55
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An Investlgatlon mto the Validity
and Cultural Bias of the Law School
Admission Test

_David M. White, National Conference of Black Lawyers

Final Report :
March 31, 1980 -
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the position or palicy of the National Institute ofb%u;: and no official |
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., SUMMARY

This Report investigates the val'idity and.bias of the Law

,School Admission.Test {LSAT) because all law schools

accredited by the Amefican Bar Association are required to,
use the LSAT in their admissions process. It is possible that
the admission opportunities of minority. applicants are being
unfairly circumscribed because of the low validity and cuftural
bias of the LSAT. An audience of law school admission
officials, lawyers, law students and faculty members should
find this Report useful in formulating admission policies
which will enhance the-equity. of access by all groups ta legal
education opportunmes

An Admission Index, based on a combination through'a
formula of an applicant’s LSAT score and Undergraduate
Grade Point Average (UGPA) is normally assigned to each
law school applicant. This Index ultimately becomes the
primary determinant -of an applicant’s admission
opportunities. .
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- The Index does not havé high validity in predicting
performance in law school. Itis virtually useless in identifying
law school dropouts. Its primary 'ratio‘izle has been the
prediction- of the relative grades of students after their first .
year of law school. Yet most of the variation 1n law school
- grades remains unexplained- by relative- Index numbers,
Restriction of range in the abilities of law students has been
-frequently mentioned as a justification for low correlation
coefficients. However, an additional problem—the
prevalence of discrepant predictors within the student body—
has been identified as the primary determinant of the relative
predictive validity of the Index numbers at various law
schools,

i
Aince discreﬁaﬁcies between LSAT scores and UGPA are
an important problem in law school admissions, the refative
(\ validity and bias of each prerequisite was reviewed. College
. grades have the most content validity, 'since earning college ad
- law school grades involves many of the same skills and habuts.
Common claims that grade inflation or the variety of courses
* and colleges make grades unreliable predictors were not
borne out by the evidence. Of primary concern is the clear’
pattern indicating that UGPA has considerably [ess
discriminatory impact *against minority applicarits to_Jaw
school than do LSAT scores, .
The éreater discrimindtory impact of the LSAT prompted
an inquiry into the possible sources of lower scores of minority
applicants. The content of certaiff test sections is of
' questionable relevance to the daily practice of many attorneys
and the overall speed pressures of the test may impair jfs
validity. In addition, the Réport identifies a number_ of ‘&
potentially biased questions in the publicly disclosed sample
LSAT distribyted to candidates, The presence of these
questions in a publicly disclosed sample LSAT raises the
inference that the discriminatory impact of the LSAT 1s due to
- cultural bias in the test. . i
Since the LSAT has a greater discriminatory impagt than
UGPA, combining the two prerequisites imto an Index
number affects the admission opportunities of minority
applicants. Various destabilizing elements affect the
: combination from year to year and school to school. A

Q -
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national trend is evident whereby ever-increasing weight has/
been placed on the ESAT in Index numbers in recent years.
This trend decreases the admisston opportunities of minori;ly
applicants and may substitute prejudicial stereotypes with
equally discrimmatory ptediction formulas.

The typical criterion of -first year law school grades is
reviewed for valdity and bias. Law school 1s under heavy
criticism for 1ts teaching methods and course content. Law

*"school examination grades are quite unrelated to LSAT

scores. Minority law students experience additional pressures

» due to lingering stereotypes about the intellectual ability of

certain racial groups.

This Report reviews possible adjustments in ;{dmission
prerequisites for minority applicants. Two adjustinent
models. developed by Raebert L. Thorndike and Nancy Cole,
can be apphed to both LSAT scores and UGPA to
accomodate mmority applicants who are disadvantaged by
the low predictive validity of these prerequisites. In addition.
the LSAT scores of minority applicants could be further
adjusted to account for cultural bias in the test. Separate
evaluation commuttees for majority and minority applicants
could be used to compare candidates from different guitural
backgrounds. Finally, the'suggestion 1s made that law schools
be ginven the option of disregarding the LSAT during the
admissions process. an option not now ak atlable undér the
Amernicam®Bar Association’s accreditdtion standards.

Gapsin pr'cx 1ous research have suggested a variety of future
tesearch needs. Questions already examined as a result of this
mvestigation Include the' relationship between UGPAs
earned at the same undergraduate institution and LSAT
scores 4of various racial And ethnic minority’ groups; the
pattern of grade distributions at various types of
undergraduate institutions. including traditionally and
predominantly black colleges. and the success of students
participating 1n the Council- on Legal Education
Opportunity's (CLEO's) summer nstitutes. Each of these
areas deser €8 additional analysis. Additional research should
be conducted to learn why minority students answer certain
LSAT questions incorrectly\p’jfcferﬁbl) after interviews with

candidates completing a form of the LSAT. In addition,
|"z . )
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fesearch into the possible content bias in law school
examinations should be pursued, since anecdotal evidence
~— indicates that some law school examination questions are
unnecessarily discriminatory and @flammatory to minority -
‘law students and that grading procedures fail to insure a race-
blind grading process. Finally, the cumulative impact of -
+ differential test preparation, test-wiseness, anxiety levels and
reactions to speed pressures on the scoring pattemf of various
groups ,should be determined. Previous research has
“attempted to isolate each of these factors rather than’to
determine the cumulative impact of these interrelated factors
on test score patterns.




' L .

70 TOWARDS A DIVERSIFIED' LEGAL PROFESSION '

e

I. Bakke Without Adjustments of Admissions Criteria

The Supreme Court’s decision in the case of Regents of the

“Unnersity of Califorma v. Bakke' has prompted law schools

to review their admissions policies. Many direct therr

"attention to the opinion of Mr. Justice Powell whichrejecteda

: 3 justification\for race-conscious admissions procedures based

-on 4 need to Younter the effects of sqeietal discrimination and

approved thd consideration of race to ensure a “diverse”

student body. Powell rejected the *societal discriminatiQid

justification because 1t 1s %an amorphous concept of ir%

; that may be ageless in its reach into the past.”” He accepted

the notion that diversty 1n the student body is an element of
“academic freedom™ while noting that race 1s but one ¢
element which mdy be considered 1n attaining*a truly diverse .

P sludfnl body?* -~ ; i

Pdwell referred to descriptions of policies followed at

Columbia. *Harvard. Stanford, Pennsylvania and Princeton
universities® and. to an article by Winton H. Manning® as

: . examples of his concept of a constitutionally permissible
admissions policy which included consideration of race and

ethnic backgn’)und. The universities’ programs‘make no
exphait. reference to adusted admissions criteria for
candidates from minonty groups. Manning. the vice-
president of the Educatonal Testing Service (ETS). states

. that no adjustments should be made.” ‘

. Mr. Justice Powell recognizes the difference between
pohcies designed to achieve a diverSe student body and those
designed to adjust for admissions critenia which have low
validity or cultural bias. He notes that the Universityzof
Cabfornia did not seek to justify its race-conscious admissfG

¢+ procedures by relying on evidence that college grades and teft
scores were imperfect or biased indicators of merit. As Powel
* notes:

' Racial classifications in admissions concenvably coald serve a fifth
purpose. one which petitioner does not articulate .fair appraisal of
each indiigual’s academic promise in the light of some cultural bias 1n
grading or testing procedures. To the, extent that race and cthnic
background were considergd only to the extent of curing ¢stablished
inaccuracies in predicting academit performiance. 1t might be argued
that there 1s no “preference” at all. Nothing n this record, However,
o . susgests either that any of the quantitative factors considered by the

E l C Medical School were cuiturally biased or that petitioner's special

. admissions program was formulated to correct for any such biases *
.

‘11"'«1
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< " Despite Powell’s_ recognition of the potential effect that
" inaccurate or biased criteria have on the admission
opportunities of minority applicants, there is the danger that
schools seeking to comply with Bakke will themselves i ignore
issues of validity and bias in formulatiRg their programs.

. This report seeks to evaluate evidence which bears on’the
issue of validity and bias in admissions criteria. It is based on
the plausxble assumptlon that a program predicated on
persuasive evidence .would pass constitutional muster. This
assumptiop was glcvin force in the earlier case of Defunis v.

Odegaard in which Mr. Justice Douglas indicated that
imperfections in the LSAT could justify race- consc;ous
admissions. Douglas indicated: .

- My reactlon is that the presence of an LSAT is sufficient warrant for a
school to*put radal minorities into‘a separate class inorder better to
probe their capacities and potentials.® - . )

The permissible contours of race-conscious programs will

“% be explored at the end of this report. The inquiry begins with

an analysis of the elements of the current typical ac{mlssmn
process. . -

A. Cuirrent Admission Policie" o .
©ne facet of current law" school admissions policies’ is
mandated by the American Bar Association—the use of the
LSAT. The ABA states that: (a) law school which is not
“‘using the Law School Admission Test administered by
Educational Testlng Service shiould establish that it is using an

acceptable test,’™° '

“The weight and._mterpretatlon accorded the LSAT in the
admissions process is left up to individual schools. Law
. schools typically give considerable weight to an applicant’s
Undergraduate Grade Point Average (UGPA) in evaluating
academjc promise: A growing number of schools corbine an
applicant’s LSAT score and UGPA into an *Admissions
Index™ for each applicant."' The Admissions Index usually is
derived from a formula provided in a validity study report
conducted by ETS for the school.'* The formula may be based
on astudy of students’ perfonnance in the first year of study at
that'particular school, or may reflect student performance at
many law schools which have had validity studies conducted
by ETS.
O DOnce each candidate,is ass:gned an Admissions Index that
E MC mber becomes the pnmary determinant of admission to law

- t{‘
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school. As the former Director of Admissions of Harvard Law

School admits: “'in an admissions process such as ours where

, the number of highly qualified candldate&gre.atly exgeeds the

" number of,eandidates who can be admitted, the Al clearly

establishes each candidate’s odds for admission.”"" Thisis not

to say that candidates are blindly reviewed by referring only to

the Admissions Index. The “typical procedure used by some

" lawschools is to place applicants into one of three groups

based on a prediction index: a) presumptive admit, b) held,

and, c) presumptive deny.”'* Some law schools attach more

than a presumption to very high or very Iow scores. At one

large university, the top ten percent of the applicant pool is
accepted ‘sofely on the basis of grades and LSAT scores, and >

the bottom 40-50 percent is re jected on the same basis.'s At

another law school “[a]applicants scoring 600 or above on the

LSAT and having undergraduate grade averages of 3.0 or

‘better are admitted without Committee c3n5|derat|on those

with scores below 550 and grade averages below 2.5 are

. re jected without Committee consideration. e

Even schools which only attach presumptions to Admission

Indices place heavy weight on these numbers during the

- admission process. "At.most schools, once an applicant has
been placed in eithes"the probable acceptance or probable
rejection group, the chances of his being dislodged are
small.”"”" Admissions committges typically probe for other
factors upon which to base a decision among applicants in
each subgroup. Thus, some with lower numerical
qualifications will be accepted while some with higher
numerical indicators will be rejected." Even at Harvard Law
School. which received more than 5,000 applicatidns for the
1970-71 class of 550 students, the numerical indicators did not
completely determine the admissions process.™ Nevertheless,
despite conscious efforts to ignore small differences in indices
among applicants ‘placed in the same subgroup, those with
higher indices continue to have higher chances for
‘admission. " The net result of thisprocess at four law schools
in 1970-71 was that the Admissions Index proved to be the
most important factor determining chances for admission.?'
Atone law school which did not use a well-defined system for
1970-71, UGPA and LSAT remained the two most significant
factors determining admission’, aIbelt independently of each
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other.?* For all five: schools in, the study, the numerical
indicatars were better predictors of admissions opportunities’
than they were of performance’in the first year oflaw school.”

bk

#

Two major factors have contributed to the increasing
emphasis on numerical indicators and admissions indices. The
first is the well-known increase in law schpol applications.
This increase has been somew hat offset'b)lg'l increase in the
number of places in first year law classes. .

Yet, while the number of enrglled first year students
: doubled in the past 15 years, the number of persons taking the
LSAT tripled.** The crush for acceptance has meant an
increase in those rejected. At Hanard Law School, fot
example, half of the applieants were accepted during the
1950s, while approximately 13 percent wre, accepted during
the 1970s.** In 1973, every ABA-accredited law school
rejected some candidates who were fully qualified to study
taw.? Faced with an increasing likelihood of rejection,
applicants have submitted multiple applications at each law .
- - school and further reducing each student’s chances for -
acceptance at their first choice school.”” As a result, those
aceepted at every law school in 1976 had average LSAT scores
that exceeded the average scores at 80 percent of the nation’s
law schools in 1961.%%

This crush of applicants is beginning to dissipate.** A recent
national survey of 40 law schools shows that applications for
admission, after many years of steady increases, declined an .
average,of 14 percent for entrance this fall." ™ Applications to
Stanford Law School dropped 22 percent. This drop.in
applications may be accompanied by a decrease in the average
numerical indicators of applicants and students. THis occured
in medical school admissions between 1950 and 1955 as the ==
flood of returning veterans seeking medical degrees subsided.
“An yndergraduate with a B+ average would have been only
an average medical stydent in 1950, but in 1953 he would have
been near the 75th percentile of this class.®¥' The decline®in
application rates may encourage a retreat from mechanical
admissions progedures. )

The second factor is the increased involvement of the

judiciafy in the admissions arena. The Bakke case is but one
example, of this involve&nent. Othets-rejected by public

.
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institutions may bring suit, avithout reference to racia\ -~
" discrimination, and the public institution may nevertheless be
asked to present clear reasons for its decision. This process
was noted in an analysis of five law school admissions
procedures in 1970-71. The one public law school, school C.
felt pressure to adhere to numerical indicators. “‘Being a
public institution, G feels strong pressure to make decisions
based on objective factors which can be quantified jn order to
offer tangible justification for admissions decisions}** It is not
clearthat Mr. Justice Powell's deference to academic freedom
willencourage public law schools to retreat from adherence to  *
nume‘rical indicators: ‘ -
On the contrary, the Manning article cited with apprqvalby
Lowell makes a strong plea for “*Educational Due Process in,

. Admussions™"* which would requirggschools to clearly state’
their admission policies and provide rejected applicants with
written reasond for their rejection. ,

The combination of these two factors—an abuindance of
applicants’ and a pressure for reviewable decisions—may
mean an ingfeasing reliance -on numerical factors despite the
fact that the level of grades and test scores may drop as
application levels recede. The major countervailing pressure -
may be the search for diversity within the student body. -

» The very concept of diversity defies uni'formigy in the

. ,admissions decisions applied throughout the process. One law
school” studied made specific reference to the conscious
inconsistency of its decisions, so that one factor did not.
dominate the process.™ Yet these inconsistent decisions were
made about students.who were already placed in'a subgroup
after a rigid application of an. admissions index to sort
applicants. As described in the Manning essay. diversity
should be soufht in"selecting those students to be admitted,
but the selection of those who are admissible should be made
without reference to background characteristics such as
rage.” Thus, although not all aspects of an™ admissions
procedure seeking a-diverse student body will be dominated
by numerical factors, the initial sorting stage ‘may become
more dominated by the numbers. o

The remainder of this report will explore the possibility that
sorting applicants by Admission Indices will unfairly dilute the
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admission opportunities of applicants from minority groups.
Put another way, the report will explore the question of
whether numerical criteria %re valid predictors of legal
competence and whether they contain elements of culture.
Applicants may have high Indices but little legal competence.
Students may have high numerical indicators because of their
whiteness rather than their brightness. If this is so, race- '
conscious evaluatiopr of grades arfd test scores will not only be
permissible under Bakke, it will be necessary to ensure a

racially-neutral admissions policy. . :
’ .
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_ I1. Imperfect Predictive Validity
A. The Hypothetical Perfect Admissions/Prediction Process

If our goal were to perfectly predict the performance in
the first year of law school of a group of applicants, the
perfect solution would be a time-machine which would let us
leap forward one year and actually discover the future. We

uld investigate several issues at once. We could identify

J‘l?ose who passed and those who failed. We could exdmine

’ the relative grades of those who passed, distinguishing those
who excelled from those who barely passed. We could look

-at the factors which distinguished high grades from low
grades from failing grades. We could look at the background

. characteristics of students earning various grades—sheir sex,
race, social class, parents’ education, etc.

Once we had made all the analyses we felt to be
appropnate our most challenging task would involve
devising a-set of factors which would perfectly “‘predict™ the
resufts we had just viewed. Ideally, consideration of all the
factors would explain all of the variation in grades which we
observed. Yet we would inevitably find that no set of factors
completely explained the variation in grades. Luck would
still play some role, as would other factors we may not be

. able to identify. More disturbingly, we may find that some
factors predict performance, but we would recoil from using
. these in an admissions process. Some would raise
. constitutional issues, such as, race; others would seem
irrelevant, such as a student’s height. Still other factors
would be reasonably related to performance, but not easily
identifiable in advance, such as a student’s psychological

reaction to the law school atmosphere.

" A second solution would avoid'all pretense of prediction,

_ byt would be fair to all applicants. We could admit all
applicants and let them take first year law examinations. This

was the procedure followed at Harvard Law School during

. “the 1930s when one-third of the entering class failed the first-
year examinations.' With today's crush for admissions, law

schools do not feel they can afford the luxury of admitting
students who will likely fail out of school and the abundance

of qualified applicants makes it unnecessary ‘to admit

& probable failures.
« 195
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B. Actual Imperfect Admiissions Process LT

Since humans are not prescient and resources are not
infinite, law schools depend on admissions criteria which are
admittedly imperfect.- Preference is given to criteria which
are verifiable, available from all candidates, and logically
reldted to the study of law. This feport focuses on UGPA
and LSAT—the most important determinants of admission
to law sahool. Those with high grades and test scores are
likely to be admitted, those with low numbers are likely to be
rejected., '

"Two types of errors result from an imperfect admissions
process. The first type of error inv_%\ggs the rejection of those
who would have succeeded in scRool if they had been -
admitted. Given a surplus of candidates who would succeed
if admitted, this type of error is inevitable. The rejection of
those who would have succeeded is known as-a false-
negative error. The second type of error involves the
acceptance of students who eventually fail to meét academic
standards. This type of error is less likely to occur when there
is a surplus of qualified applicants. The acceptance of
eventual failures is known as a false-positive error.

A third type of error will nbt affect ‘the successful
matriculation of students and-it has no separate label in

. the testing literature. Nonetheless, it is the mast prevalent

type of-error explored in the research reports. It involves the
inaccurate ranking of admitted students on the basis of their
Admission Indices. Stu with high indices may earn
lower grades than some stlidents with tower Indices. Of
course, one of the most obvious omissions of such an inquiry
is analysis of the reasons why students drop out of law
school, since only those completing the first year
examinations a&e included in the ranking studjes,

C. Predicting Law School Drop;mts with Numerical Indica-
tors - -

The problem of'law school dropouts was once a serious
ome. Data analyzed in 1965 revealed that, four out of every

© ten entering law students had failed to graduate from law

school.” Some of these students did not meet academic
standards, others left school for personal reasons. including

.
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financial pressures. During an era in which there were
unfilled seats in law school, this attrition censgjtuted more of
a personal loss than a social one, since other a#piring lawyers
were likely to be able to attend law school.

Today the problem of law school dropouts is less severe,
but the social consequences are more significant. This is true

" . regardless of the reason for withdrawal, since another

Q

applicant may have successfully completed law school.
Emphasis on numerical criteria during the admissions -
process assumes that academic difficulties will produce
dropouts. Yet those who drop legal studies fqr\other reasons
will be equally significant in denying an opportunity to study
law to rejected candidates.

Remarkably few attempts have been made to investigate
the relationship between numerical criteria and withdrawal
from law school. One authar found that in 1963 there was no
statistical reltionship bétween UGPA _or LSAT and
withdrawal at three law schools and that at a fourth school
those who left school had slightly higher qualifications than

_those who stayed.’ In a replication study two years later the

same author found-that college grades did not predict
withdrawal from . law school and the LSAT was correlated
with withdrawal at only two of the five schools- studied.
Other studies have found relationships between LSAT

* scores and dropout rates. One study done in 1952 af one law

school divided students into two groups with above or below
avérage LSAT scores and found a .50 correlation with a first
year pass/fail criterion and a .50 correlation with a three-year
pass/fail criterion.® Two studies have inided withdrawing
candidates into groups who withdrew for academic reasons
and for other reasons.'In 1962 those who withdrew from ten
law schools for academic reasons had lower mean LSAT
scores than those who withdrew for other reasons who-in
turn had lower scores than the scores of those continuing in
good standing.® Students who entered law school in 1968 arid
1969 showed some tendency to withdraw for academic sea-
sons when they had lower LSAT scores.’ ‘
* A more interesting phenomenonf(he dropout rate for
non-academic reasons. Among those entering in 1968 and
1969 there was no relationship between test scores and

T
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persistence in legal studies. “In some groups, the percentage of
students with high standings on a predictor who withdrew for
other than academic reasons was higher than the percentage
for students in the middle or low group on the predictor,™™
One law school dean has offered an explanation for the
dropout with high test scores. “Too frequently I have found
that these students were pointed toward law study solely by
virtue of a high score on the Law School'Admission Test,
having had little or no other drive to become a lawyer.™™ This
suggests that too great an emphasis on the LSAT in
admissions may be resulting in the selection of students who
will drop out, while rejecting other candidates on the
questionable assumption” that they will perform
unsdtisfactorily if admitted.

Other factors have been identified with the tendency to
withdraw from law school. One study has concluded that
certdin persbnality types are more likely to drop out of law
school, regardless of their grades or test scores.'® While one
may be reluctant to select faw students on the basis of
personality type, the problem of withdrawal from law school
among such students will remain if othe% criteria are
compared during the admission process. MoreSver, an effort
" to reduce the dropout rate from law school by preferring
candidates with the highest grades and test scbres may be
misguided. Some students may have been falsely encouraged
to enter law school solely because of their high test scores.

¢ :

D. Predicting Relative Law School Grades with Numerical
Indicators !
_ The majority of statistical studies which have been
conducted since the origin of the LSAT have involved

" analysés of the relationship between a weighted combination
of UGPA and LSAT in a formula and the actual first-year
grades earned by law students. The formula is usually
derived from a regression analysis which identifies the best-
weighted combination of the two predictors which will
explain the variation in first-year grades. The product-
moment correlation between the Index derived for each
‘'student from such a forqula and that®student's grades is
considered to be evidence)of the validity of the formula in
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predicting law’ grades Thus, the statistiéal exercise 15
“designed to compare predicted grades with actual grades of
students who remain in law-school until the end of the first
year.

Throughout the hlSIOI’) of the LSAT there have been a
series of report§ summarizing validity studies conducted at
individual law schools. The summaries reflect considerable
variation in the results obtained at individual schools. but the
average results are considered representative of the trend in
validity for prediction formulas. The average validity coeffi-
cients reported in these summaries are listeq in Table 1.

4

p—

TABLE I
Average validity coefficient
of weighted combination of

Year - Year UGPA and LSAT
1950 ; 52 ’
= 1956" T .58
1962" - : , 5
1965 . 39"
1976 . 43

. As can be seen, the apparent validity of the combination
of LSAT and UGPA into a prediction formula has fluctuated
considerably over the history of the LSAT. It should be
recalled that each of these average validity coefficients
reflects considerable variation among the validity coefficients
reported at individual S¢hools. Moreover, there is no discus-
sion in these summary reports of the variation*in weights
assigned to the LSAT and UGPA individually in arriving at a

combined formula for each school.
Nonetheless, Table I does indicate an appreciable drop in

the validity of the combined formula since the inception of
the LSAT. Two major explan?tlons are available for this
drop in ‘apparent validity for the combined formula. One has
received considerable attention in the published literature.
The second has recened recognition, but less emphasis \yn
“the literature. . [N

. Restriction of Range
The first, widely discussed, problem wnh interpreting the

129 -
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~ apparent validity of predictors is known as “restriction of

as A . .
range.” It occurs when a predictor is used to select students
and later used 1n a validity study comparing the academic
performance of admitted students with their predicted
performance. Its effect on prediction of law school
performance has been described in the following terms:
s the volume of applications to law schools ncreuses. the number
of applicants having substannally equivalent quahfications becomes
larger. and entering classes are composed mostly of persons with
roughly the same LSAT stores and undergraduate grade averages.
This narrow group 1s then required to account for the full range’ of
grade variation in the first-year law school class. and subtle
differences in admissions indices are expected to predict the first-
year averages which particular apphicants will achieve within that
range of variations. Not surprisingly. admissions directors at many
schools have found that. for the great majonity of their students.
grades and LSAT scores are not ®ry closely relajed to actual first-
year performance.'*

Notice that this restriction of range effect involves the
impact of using a test to select among actual applicants and

later comparing accepted applicants’ performance in law
school. This restriction of range explanation for low reported

. validity coefficients should not be confused with the more

sweeping‘q’nfirmity of all predictors for graduate 4nd
professional schools. This general infirmity involves the fact
that all potential apﬁicants did not take the test and latery,
enter law school. Usually, most potential applicants are
excluded by a requirement that they have graduated from
college. Yet, according to some who defend tests with low
reported validities, the tests should nevertheless be regarded
as valuable bgcause their validities would have been higher if
the entire population had taken them."

The limited v&lue of this more fsweeping excuse for low
validity coefficients can be appreciated by considering the

. possibility of selecting law students on the basis of a spelling

test. While it may be possible to show that law students are

. better spellers than the average person between 22-27. it

Q

would not thereby justify using a spelling test to select law
students. The fact is that most of the 22-27 age group is not
able to apply to law school simply because a college degree is
typically required. The problem a law school admissions
nfficial faces involves choosing among those who actually
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apply. The fact that a test gives httle valid diffesentiation
among these appliéants cannot be excused because it 'would
have given more differentiation among a more varied group,
most of whom never took the test and would never apply to
law school. A spelling test. like any test with low actual
validity. is simply not that important in selecting law students.
Once low yalidity 1s encountered, the task must be to evaluate
other factors—not to plage ever-increasing weight on the
factor with low validity because it might have higher vahdity if
used ‘on a different population under different ddmlsslons
circumstances.

Most statistical demonstrations of the restrictior of range
effect have concentrated on comparing the range of LSAT
scores within an accepted student body either to the range of
scores in other schools or to the range of scores 4n the
oniginal norming population which took the tegt in 1948. The
range of UGPAs has not been the basis‘for restriction of
range, comparisons. partly because the range of UGPAs 1s
normally not computed or reported. '™

Recent literature has presented indications that schools
m;h more variety dmong the LSAT scores of their student
body. measured 1n standard deviations, will dlso have higher
reported validity coefficients for the formula combining

UGPA and LSAT as well as for UGPA and LSAT
separate)y’.'” Earlier literature actually corrected the
correlgtion coefficients actually obtained at individudl law

schools on the basis of restriction of range analysis. These
LSAT adjustments were made on the assumption that the
correct validity coefficients would appear if a student body
had .a standard deviation on the LSAT of 100—the range of
scores for the 1948 norming population.*” Where smaller
standard deviations occurred, the validity coefficients were
assumed to be below the correct coefficients and were
adjusted upwardly.?'

Yet even these comparisons with other law schools and
adjustments 1o an original test taking population are not
justified 'by theoretical considerations. To be defensible.
restriction of range adjustments depend on the assumption
thqt the individual law school had an actual applicant pool
with as much variation in LSAT scores as the original 1948
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norming population or even other law school . applicant
pools. Yet it is well known that applicants “self-sélect™ into
or out of the applicant pools for individual law schools based
on their best estimates of their admission opportunities. It 1s
a matter for empirical research. rather than unfounded
assumptjon. to discover what the variation of LSAT scores
within an individual applicant pool actually is. In addition. .
restriction of range adjustments assume that dhe other
factors involved in the admissions decision were
uncorrelated with LSAT scores. In particular, adjusting the
validity coefficients upwards for LSAT scores assumes that
law schools would not*have admitted students on the basis of
UGPA in the absence of LSAT scores, or that LSAT scores
are not correlated with UGPA. In other words. restrictio f
range adjustments are justified only when they accurately
reflect the actual predicament which admissions officials
would face. Yet they are never grounded in actual situations,
but instead are based on general assumptions which are

*° rarely. if ever. encountered in actual practice. As indications
of the “true” validity of the LSAT these adjustments are
likely to be more misleading than enlightening.*

In addition, the results produced by the corrections do not
seem to fit a coherent pattern at individual schools. For
example. one law school had validity studies done for classes
entering in 1957 and 1959, both of which had a'standard

. deviation of 61 in LSAT scores. Yet the adjusted LSAT

~  coefficient was .60 in 1957 and only .28 in 1959,

) Finally. results at identified law schools do not seem to fit
neatly into the assumed pattern” of low validity for highly .
selective law schools. For example. at Harvard Law School
the Admissions Index “consistently produces correlation co-
efficients with. . first-year law school grades between :5 and
.6."* These correlation coefficients are higlier than
those reported as the average validity coefficients for large
numbers of law schools. If restriction of range were the only
confounding problem in interpretipg validity- study results.
one would expect the observed coefficients at Harvard to be
s~ amoog the lowest. Instead, the reported coeffitients at
Harvard appear to be above the nationalaverage.
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Some reports have acknowledged the inability of
restriction of range explanations to completcl) account for
drops in validity coefficients from one period to the next. In
two studies the validity. coefficients obtained in earlier
years were compared to those obtained at the same schools
in later years. The aterage validities were lower in the later
studies. Yet even when bbth sets of results were adjusted
for restriction of range, the later results continued to
produce lower coefficients.” In the secand of these studies
the author of both reports noted the drop in coefficients

after restriction of range corrections had been made. “"Since

the adjusted coefficients also show a drop. even though
relativefy. small, increased selection does not seem to
explain complctcl) the trcnd toward lov»er validity
coefficients.™ .

.

2. Discrepant Predictors -

The second major problem in interpreting the apparent
validity of predicors involves “discrepant predictors T ts
potential Slgmﬁcance has bee noted on occasion, but has
not been explored in previous?

The impact “of discrepant edictors on the apparent
validity of a combined formula was explained in the above-
cited report: ’

For example. if an outstanding pre-law record were permitted to
» compensate for an unusually low LSAT score for a stydent, his
record would contnibute toward incredsing the vahdity of pre-law
record, if he did well in law school. and toward decreasing the
vahdity of LSAT. If several such students were admitted and also
some whose pre-law records were poor but whose test scores were
high, 1t 5 possible that the results for the entire group of which these
students were members would be a relatively low coefficient

This means that law schools with student bodies

[3

»

characterized by consistent results on the LSAT and,

UGPA-—either high on both or low on both—Would be more
likely to display a relatively high validity coefficient for the
formula combining the two predictors. For these schools, the
LSAT was merely confirming what the applicant’s UGPA
has already shown. In contrast, schools whose student bodies
are characterized by discrepancies between their two

predictors—high LSAT and low UGPA qr vice versa—

133
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would be more likely to. dispkay a relativelyg low mhdn)
coefficient for the combined formula. According to t
theory schools which tend to be applicants’ first choice m!l
have intense competition for places and will likely have 3
student body with high scores and grades and therefore a
relatively high -correlation coefficient for the combined

rmula.”™ This theory is consistent with theshigh reported
alidity coefficients at Harvard mentioned at footnote 24
bove. Other explanations for Harvard's high coefficient are
plausible as well. but the simple restriction of range
explanation is-unable to explain Harvard's results.

The present investigation compared the effects of fange
restriction and “discrepart predictors on-the correlation
coefficients for formulas developed for 82 law schools for
three separate years. The-coefficients for the combined
formulas were squared to measure the amount of variance in
law school grades explained by the combined formula—

. designated as R* and expressed in ﬁrccmages =

The restriction of range effect was measured by comparing
the range of LSAT scores 1in each law school class with the
predictive validity of the combined formula. The range of
LSAT scores was expressed in standard deviations" and
correlated with the R* for each law school. When the
formula developed for the 1973 cntéring class was applied to
that class. the correlation coefficient between the range of
LSAT scores in the class and the R* of the formula was .67.

The- discrepant predictor effect was measured by
comparing the degree of discrepancy between the LSAT
scores and UGPAs of students at each law school with t%c .
predictive validity of the combined formujp. The degree Of
discrepancy was gxpressed=as a correlation between the
LSAT and UGPA within each student body so that a
negative cocfficient indicates a atudent body characterized
by discrepant predictors'' and correlated with the R* for
cach law school. The theory asserts that schools with higher
R* values will also have positive correlations between UGPA
and LSAT within their student bodies, those with the lowest
R* values will have large negative correlations between
UGPA and LSAT within their student bodies. When the
formula deyeloped for the 1973 entering class was applied to

ERIC .. 12
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that class, the correlation coefficient betiween the prevalence

.

88

"~ of discrepant predictors at each school and that school’s R?

» -

value was 62.% .

Interestingly. when the 1973 formula was applied-to ther
classes entering the same 82 schools in 1974 and in 1975—the
‘typical proces$ of applying formulas developed on a
preceding class to a subsequent class—the discrepant
predictor effect outweighed the range restriction effect. The
test for the restriction of range effect produced correlation
coefficients of .51 in 1974 and .65 in 1975. In contrast, the
testfor the discrepant predictor effect produced correlation
coefficients of .74 in 1974 and .71 in 1975. These results are
consistént with eXpert opinion which has called discrepant
predictors the "main problem™ in graduate and professional
school, admissions.”™ The results for all three years are
displayed in Table II.

”
. -

. TABLE Il

RELATIVE IMPACT OF RANGE
RESTRICTION AND DISCREPANT
PREDICTORS ON VALIDITY OF LSAT

) PLUS UGPA FORMULA «
W73 1974 1975 7
. , o/
Restriction ’
of Range b 67 ° 51 65
Coe Discrepant
Predictors € 62 74 71

’
4 Coeffictents were squared to produce an
“R2 which 1s a measure of the amount of
variance in law school grades explained by
the combined formula. )

. b Measured by the standard deviationr of
. LSAT scores with each student body.

€ Mecasured by the correlation between
LSAT and UGPA within each student body.

A

Since the schools were unidentified, it is not possible to
investigate the hypothesis that more selective law schools are -
those with positive correlations between LSAT scores-and
UGPA within their st}ddent bodies. ‘

¢
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When an applicant with discrepant predictors 1s
encountered during the admissions process. a careful .
scrutiny of the applicant’s file is in order since the
discrepancy between the two predicjors creates a need to
interpret the results. Varidus explananons for hypothetical
applicants have been offered in the literature. .

For applicants with high LSAT scores and low UGPA the
following interpretations have been suggested:
.if the applicant has a high score and a mediocre
college record, it may be’ because he Wwas bored at
. college.™

3

Where there has been a significant period of time *
- between an applicant’s graduation from college and his
application to law school, a poor.college record coupled
with a very high LSAT may indicate that the student is
likely to do better in law school than the PFYA
assigned. by the computer. The reason is that the
applicant may have been immature or disinterested in
academic work when he attended college. resulting ina
poor UGPA. However, it is possible and perhaps lik%—
that he has matured since graduation and that thé
LSAT is a more direct test of his "' abilities” dnd may be ..
a better predictor than the two combined.*

+ . .the admissions officer may conclude that hé has
found a candidate with ability who will respond to the *
intellectual challenge of law training and realize his
potential as indicated by the high LSAT scores. He
»_assumes thatlow UGR is an mdlcator of low motivation
to perform in the variety of courses required” of
undergraduates, and that a concentration of training in
+ g field of interest will maintain motivation at a higher
level. On the other hand, he may decide that since the
candidate has not produced academically before. he
. . will not now—nhigh ability or no. (emphasis added. )**
For applicants with hlgh UGPA and low LSAT scores tffe
following 1nterpretat|ons have been suggested: .
In the case of the applicant with the low score and high \ .
ccﬂlege record. he may have had a bad day at the testing
session and his college record may provide a sounder.
basns of appraisal. '

ARG g
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If an appllcant has avery high undergraduate grade
point average and a low LSAT, inspection of his récord -
may show that he went to a relatively weak college and
. that he majored in a subject wnth little academlc
¥ ' content. - ¥ -
Y < If-the student‘has?very hlgh UGPA but a low LSAT
andhe can substantiate that heyas ill ‘when he took the
test. or. that he has a history of )domg poorly on
standardized'tests, the UGPA may be a better predictor
than a combination of the two:**

=

. . .if the admissionsfficet encounters a candidate *
with a relatively high UGR but a relatively low LSAT -
. score, he may reason thlat this is a candidate who has
demonstrated his ability to perform successfully in the
academic environment despite low aptjtude. On the
other hand, he may feel that, though the candidate did
well in undergraduate college, the mo, manding law
= school environment and the high gdality of conipeting
. , . students. may prove too much for a studemt of rather

" limited potential. (emphasis added) 39 (0

. The variety of explanations offefd does not exhaust the
list which a thoughtful reader could compile. Yet even the
above-cited explanations are confusing enough to cause

" considerable . discomfort for the admissions official
gncountering an applicant with discrepant predictors.
1 Statistical analysis has been produced to show that applicants
‘with discrepant predlctors should be’ tréated in the same

. manner as other apphcan-ts 4 “"However, informally-. -
. e)ggrszed reactions Jand the occasionally expressed
. pref€rence for unusual treatment, such as an interview, for

"< candidates where the predictors disagree lead one to suspect

that the evidence developed has not been convincing.”™' An

. + _additional statistical: proof was Qn offered,*” but the,

" N |scomfort wnth dlscrepant predictors remams L - o

-

V"alldzty results, would be acceptable if it were a rare

occurrence. %rpﬁsmgly enough, discrepant predlctors
within individual law .school classes seem to be the rule

T rather than the exception. Negative correlations between the

LSAT scores and UGPAs of student bodies have been
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reported in several studies which were primarily concerned

with other issues.*® During the present investigation a number

of schools have provided validity studies produced in recent

years. The majority of studies reporting the relationship
betwen the LSAT ‘and UGPA 'of admitted studehts have: ' *
shown a negative correlation. Unfortunately, the validity :
studies produced during 1979 have employed a revised
reporting format which no longer includes this correlation.

FIGLRE |

Acceptable

Questionable *

-2

‘ Y e
. Hypothetical Scatterplot Showing Decision Regions .

. (Source: Linn & Winograd, "Ncw'York University Admissions Interview ‘
Study:™ in (LSAC-69-2) at 547, 553 (1969) )

-

'« . There has been no serious effort to identjfy the extent of
the occurrence of negative correlations between LSAT .
scores agd UGPA within individual law schools. It has been
& possible/ however, to review the intercorrelation of these »
two admission prerequisites in the first year classes of 82 law
schoals over a three ygar riod between 1973 and 1975. In
each individual year, 52 of the classes had negative -
O rrelations between LSAT scores and UGPA withip indi-




-
»

92 " TOWARDS A DIVERSIFIED LEGAL PROFESSION

vidual law schools. It has been possible, however, to review
the intercorrelation of these two admission prerequisites in
the first year classes of 82 law schools over a three year
period between 1973 and 1975. In each individual year, 52 of
the classes had negative, correlations between LSAT scores
and UGPA..* Thus, these law School classes were character-
ized by a predominance of students with discrepant pre-

.dictors in their application files.

Only one previous study has explored possible explana-
tions for the existence Qf negative correlations between LSAT

. scores and UGPA within an accepted student body. New

York University used to have an admissions process which
accepted or rejected some applicants on the basis of their
application files. A middle group of students was offered an
interview. The intercorrelation between LSAT scores.and
UGPA was —.59.* As can be seen from Figure 1, which has

_been redrawn from #fe original report, a selection process

which ifivolves combining two. predictors into & single for-
mula can transform an applicant pool which has a positive
correlation between the two predictors into an accepted .
student body withca negative correlation between the two
predictors. .

The effects of conducting an admissions process according
to an Admissions Index is illustrated in Figure 1. If UGPA

. is plotted -along one axis and LSAT along the other, then

each applicant can be represented by a single point on the
graph. In selecting a particuldr weighting of LSAT and UGPA

.. in a combided formula, a lineslope is determined with all

applicants falling on each line with that slope receiving equal
Indices. The general slope of the line will be from the upper
left to the lower right, with the origin of both scales at the
lower left. As the weight of LSAT is varied, the slope of the
Index line changes. The slope of the line determines which
applicants will be treated equally by the Index. The same
applicants may be treated differently depending upon the
particular slope of the line reflecting a particular Index. The .
admitted student body’s numerical indicators will be deter-
mined by both the Index formula and the decision of ad-
mitted applicants tS attend school elsewhere or at the school
upder study. Thus, the decision to select a pasticular formula
combining UGPA and LSAT is only the beginning of a

138 . .
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process which will result in a student body. While most
, attention is placed on selecting the weights assigned to ele-
ments of the formula, more attention needs to be devoted to
. the interaction of the formula with the applicant pool (see
§V-C), and to the effects of the admitted student body’s
characteristics on subsequent validity studies (see §V-B).

The important point to be made about the admissions
process is appropriately displayed 'in the New York Uni-
versity study. Those applicants which receive the greatest
amount of attention during the admissions process are those N
falling in the middle range of applicants. These applicant
typically have d'?‘repant predictors—high on one indicator,
low on thé other. Admissions officials spend their time trying
to arrive &t an explanation for the discrepancy. It is possible _
that those interviewed at New York University Law School
were asked to explain the discrepanciés themselves. Who-

ever’does the explaining, the fact regadins that combining
LSAT mw&mmmng&mﬁm;k—

for admissions officers. The amount of work saved during

the admissions process apparently depends on the size of the

applicant pool and the percentage of applicants who are

- automatically accepted or rejected on the basis of their com- -

‘ bined formula. Schools,whicl},are unconifortable in assigning

a great role to the computer'in selecting a student body will

be those most burdened with the task of interpreting applica-

. ==tion files in which the two major admissions factors do not
. corroborate each other. )

If the hypothesized admiSsions process at one law school
were- extended into an analysis of the entire law schoo
admission processtnationwide, a hypothesis for the incidence
of negative correlations between UGPA and LSAT would *
erfigree. According to such a theory, the law schools with the
gieaWeL drawing power woyld have the luxury of accepting’
students whose predictors .were” highly correlated. Schools
with less appeal would be, forced to admit students with one
. relatively lowwij;:\tor. These schools would display a nega-

tive corgelation between the two predictors within their stu-
dent body. The plight of.the least attractive law schools is
less clear. If all applicants were able to gain admission to
some school, which¥hot the case today, then a positive cor-
~~lation may reappear as those applicants with the lowest
1alifications 'on both predictors cfuster at a few unpopular
w schools,*® f'.,,ﬂ

oo
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E. A Note on Confidentiality™

The foregoing discussion has necessarily been couched in
hypothetical terms because of the concern for the
confidentiality of data provided by individual law schools.
The confidentiality at issue does not involve the preservation
of anonymity for individual law students, but the
preservation of anonymity for individual law schools. This
concern has not been evident throughout the history of the
LSAT. The earliest Studies included the names of law
schools participating in the studies. Yet when these studies
were recently republished in volumes the names were
deleted. One such study contained the notation:

The participating law schools were identified by name in the
original report. For publication here they are identified as Sclools A
through F. School A, B, and C are located on. the East coast.

_ Schools D. E, and F are on the West coast. 4 .

This concern for the anonymity of law schools participating
in a study over 25 years ago seems inappropriate, partlcularry
sifice the original research bulletin can be examined in
libraries across the country.**

Today it has become commonplace for schools to be
unidentified. Along with this tendency has been a tendency
to avoid substantive .analyses of study results which may
involve the particular characteristics of individual law
schools. This has two unfortunate results. First, as in the
hypothesis offgred above,. substantive analysis may be
facilitated by identifying individual schools. Anonymity
impedes that analysis. Second, if schools which most
observers considered similar wot yield similar results, or
if differently regarded sch yielded similar results,
questions about the results would be raised. Instead, when
schools are unidentified, those interpreting the results may
tend to associate discrepancies with statistical fluctuations
and consistencies with prevailing preconceptions. Providing
individual schools with individual validity studies does not
solve this problem, since the context within which these
studies ate interpreted is the research base curre@ made
available on the basis of results from unidentified $chools.
Moreover, the current trend in research conducted by ETS
seems.to be to avoid mterpretanons based on results from a

141 ‘
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single school and to prefer instead formulas based on combined
results fromg,a number of schools.* -

This report has4ssured law schools that their anonymity
will be preserved<~in keeping with cujrent practige. Yet it
seeks to raise the'question of confidentiality because of a
conclusion that accurate interpretation of data is impeded
byu ecessary concern for secrecy. Since this report is being
produced in respons¢ to the Bakke case, which raised the
spectre of protracted litigation over admission policies, it is.,
to be expected that fear of litigation will promote concern for
confidentiality. Yet an overriding concern® for fairness and
rationality in admissions may prompt a reappraisal of current
confidentiality policies. Only actual experience with an
open research program will verify the value of such an
innovation. This report can merely raise the issue andadmit
an inability to completely explore some issues because of the
. current practice. - -

- A
a

F. Implications of Tmperfect Validity for Minority Admissions_

The admittedly imperfect vilidity of Admission Indices
creatés a variety of serious issues affecting minority
admissions to law school. Some suggest the need to interpret -
admission criteria differently for minority applicants; others
suggest the need to revamp the criteria themselves. The
Temainder of this report will explore the background data
relevant to various adjustments to traditiopal criteria and
evaluation, This section will merely outline the significance.

of the'issues, 7 ‘ & ~
. The first méjor issue involves the use of Admission Indices

to justify the rejectiorr of minority candidates. Sinée there is . .
research indicating thall,tz;z numerical qualifications of law
. students admitted duriig the early 1960s did" not predict
o which students would drop out of law school, .there is
considerable’ doubt whethér .students rejected under the
much more stringent admissions competition of tke current
era would have dropped out of law school if admited. -
.The second major issue invojves the use of correlation
coefficierits derived from validity studies to justify reliance

o On Admission Indices during the admissions process. As » -
FRIC . o
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noted above, these validity studies merely compare, the
relative Admission Indices with the relative first-year law
grades of admitted students persisting until the end of the
first year. The assumption that such validity results may be

- extrapolated to justify rejection of lower Indices is
unproven. At the very least, the assumption that higher law
grades indicate greater legal ability is questionable in light of
the considerable evidence that academic grades do not
predict future adult success.*

The third ma;or issue involves the reliance on Admlssmn

Indices to re ject minority candidates despite low correlation
coefficients. This point is somewhat different than the

previous two. Here the assumption of admission officials

may be that lower indices do not necessarily indicate a

' likelihood of lower average grades in law sthool. Yet, as
indicated above,*' the importance of Admission Indices in the
admissions process exceeds their apparent validity in the

. prediction of law grades.

The significance of this different importance may be
compared to a hypothetical test of spelling ability. Spelling
errors do affect law school grades and are correlated with
LSAT scores.*? However, the reader may feel considerable
discomfort in choosing law students solel) on the basis of
their scores on a spelling test. Too much is missing from such
a selection process. The point is similar when the complex
process of developing a composite formula based on LSAT
and UGPA is pursyed to the point of accepting or rejecting
students solely on the basis of the resulting index.

The formula produtes an average validity coefficient
which explains only 16 percent of the total variance in law
school grades.*> Even the higher coefficients reported at
some schools explain approximatey 36 percent of the
variance in law school grades.** This means that most
variance in law school grades remains unexplained after’
companng Indlces .

.

- Put another way, the ‘“validity” of the Index derives -
mainly for correctly predicting that students will fall in the .
middle of their law school class. For example, one study
examined two successive entering classes at 24 law schools.

] X The predicted and actual grades of the 48 classes were
a Q . .
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.. compared using two different prediction methods. The
actual grades of students were *‘grouped approximately into
the high fifth, middle three-fifths, and low fifth." The
« 7 results showed “a remarkable similarity between the two
‘ methods.”*® The authors reviewed the results of one .
method and concluded: ~
It seems reasonable to conclude that a method which assigns only
180 students.to low groups when there are actually 1728 members of
these groups and which assigns only 292 -students to high groups
when there are 1771 members of thése groups is unduly
conservative.> ! -
Thus, most of the. “validity” of the prediction methods
examined in that study resulted from correctly predicting
that most students would earn grades in the middle three-
fifths of the class. Indeed, of the 180 students predicted to
* fall in the bottom fifth of the class, two actually fell within
the top fifth. Of the 292 students assigned to the top fifth, 10 .
actually fell within the bottom fifth.*® Rejecting students on
the assumption that they would fall within the bottom of the
class on the basis of validity coefficients which are based on
¥ cortectly predicting students to fall within the middle of the
class seems erroneous. -

These three issues of imperfect validity will be reexamined

" in the last .chapter of this report to”identify methods of ‘

assuring continued minority admissioq to}law school despite °
low stores on predictors which theh-nseqﬁ’e)s have low validity.
The next, chapters will explore a further issue—the

. compardtive validity and bias of UGPA and LSAT. This Y -
chapter has examined the significance of a combination of -
these predictors in the admissions process. Minority
admission opportunities may be affected by the weight given
each of these criteria. Thus, if one predictor shows less
discriminatory impact against minority students, the further
inquiry into the comparative validity of the two criteria .
should be explored. If one criteria appears to be less
discriminatory and more valid then the issue of weighting the
two criteria becomes important. Current weighting of the two ° .
criteria may disadvantage minority students even more than a ,
strict adherence to an Admissions Index derived from a
different weighting of the criteria. ‘

o ' - . . ‘
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Il College Grades , )

A. The Value of College Grades in Selecting Law Students

The most venerable prerequisite for admission to law
school is a commendable performance during undergraduate
collegiate studies. Although a ¢ollege degree has not always’
been a prerequisite to legal studies,' and although no

- prescribed course of study is required of law candidates

during college,>a strang college record'is highly, valued today
by all law school admission officials. \)

This preference for candidates who have excelled in -
college is understandable. Put simply, future academic
performance is best indicated by past academic
performance. ‘As one ETS researcher has noted:

Faculties. measurement specialists, and selection committees

usually agree that the previous academic record of the student 1s the
+ most relevant source of information for judging academic

compefence.> . ) . .
Alghough the subject matter studied during college and law
school may differ, the process of studying is quite similary
One study of Jaw students found that those students who
earned higher grades than expected had usually developed
systematic study habits during their college years.*
Moreover, the list of factors admittedly not reflected in-the
LSAT, including “persistence, originality, effective study
habits, self-discipline, and motivation,”* are all reflected in
college grades. As the former President of the Law
School Admission Council has testified: *if a school had to
choose to use only one predictor it would use the
undergraduate grade point average."® _

The debate in law ‘school admissions is not whethef to,
consider ‘an applicant’s UGPA, but how to consider UGPAs
earned by differerit students in different courses and majors
at*different colleges, and, more recently, how to combine an
applicant’s UGPA with their LSAT scores into a predictive
formula. - - ' -

#

B. Apparent Infirmities in €ollege Grades as Criteria for
Admission - . ) -
1. Variety of Courses

* Since no course of study is prescribed for admission to law

A}
*
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school, and since the legal profession includes such a variety
of specialties students applying to law school present a wide
variety of courses on their college transcripts. Admission
officials feel uncomfortable comparing the UGPAs of
students whose course lists differ significantly. This has been
offered as a major reason for relying on LSAT scores, which
put all'¢candidates on a common footmg

In part, this d,iscomfort arises from the assumptlon that
students would edrn significantly different grades if they had
taken different courses. Yet research does not substantiate

this assumption. A review of research has noted that:

. .to a surprising degree individual students tend to make generally
similar grades in different types of courses. This may be because
faculty ate influenced by an academic “*halo” when assigning grades

.or possibly because students tend to compensate by working
hard in (or avoiding) courses in areas that are difficult for them. In
any event the practical effect-of this homogeneity has been to make
it difficult to produce any additional typfes of information from grade
transcripts (for example, spegial types of averages such as one based
upon courses in the major) that consistently add anything to the
"predictive usefulness of the overall grade record.”

Thus the variety of courses does not necessitate a.detailed
analysis of each course in order to make the overall UGPA a
meaningful basis for cpmparison. In fact overall GPA has

. been found to be a better predictor of first-year law school

average than even scores on the Graduate Record
Examination advanced tests in special subjects.®

The predictive validity of college grades is made possible
by the high reliability of overall UGPA.! A student completing
four years in a college following the semester system with
four courses each semester will compile an overall UGPA
based on the collective judgment of 32 professors.” The
reliability of the cumulative average earned during the past
three years of college has been estimated at .92' which is
exactly the same reliability estimate offered for the entire
LSAT.'! This statistic is supposed to indicate that a student
taking another four-year college course .would earn
approximately the same grades the second time as thé first.

2. Grade Inflation .

A widely reported infirmity with UGPA s commonly
referred to as *“grade inflation.” This term is typically used to _
indjcate that the grades earned by today s college student
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would have beerf lower #f that student had attended college )
several yéars ago. Evidence for this claim involves
comiparisons of the average grade earned at the same college
Guring different years. Recently reported examples include:
_Dartm College, where 27 percent of the class graduated
with honors in 1968, but 60 percent graduate with hondrs in
1975; the University of Illinois, where the freshman avera
rose from 2.67 in 1968 to 2.86 in 1977; and the University%ﬁ
North Carolina, where the numbeY of A's doubled between
1962 and 1972."* The implication of claims of grade inflation ~
are less clear. I .

If the only issue involves the comparison of grades of
students who gradyated in dff:rent years, then some -
deflation’ of r&ent grades ominflation of older grades may
. be in order. The issue woujd be determining the amount of

justifiable adjustment. The assertion that older and younger.

‘; . Igtudents should be compared on the b‘asnis of LSAT scores 1s

« less clear: Students who take the LSAT after a period away |
from academia seem to do worse on the test.
.ETS notes that-¢andidates over the age of 27 do somewhat rore
'_m i poorly’ than others on the LSAT and, that mean scores fall
dgamatically as candidates grow older than 27 Candidates over 31
» have a mean score 60 points below the mean for all persons taking
the LSAT.® - . ..
o qg? -Thus, rather than aid older students whose grades may not
o have been inflated, comparing all studen? on the basis of
"LSAT scores may actually compbund..the disadvantage
Lo whici? older candidates . face in competing with younger,
, applicants. L ;
According to some, the problem with grade inflation is

. . thatishas occurfed urrevenly, As one news story observed:

"- “many facultysmembers seem to think that gradeqinflation_ -
affects every school but their own.™* Apparently these
faculty members feel that their own students are being
unfairly handicapped in thejr competition with studentggrom
other colleges whére grade inflation has been rampant.

. Comparing studenfson the basis of LSAT scores is'offered
as a solution to thjs probiei, since the test.is a common.
Yyardstick. Yet this does notcompleteé solve thie problem,

since grades are ty;ﬁcally enfered into,a formula with LSAT
scor€$, so thag stut!rgr{ts with hig&er gradés will continue to
O ‘ R . -

.
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- have an advantage even if their LSAT scores are equal to
. W _ those of other students with lower grades.
.. . ;

~ There remains-the possibility that colleges wit™kigher )
. average grades are also those with' higher average LSAT -
. scores. This inference is supported by a study comparing the
* average grades and the average LSAT scores earned at 125 -
colleges. A correlation of .48 between the two averages was .
obtdined. The authars of the study regsoned:_ -
One postible interpretation of this result is that facuty members in

highly selective coljeges are giving a greater proportion of higher *
grades to students generally than occurs ifi less selective collegés.'®

-

-

This interpretation, if true, significantly affects thg entire
rationale for the LSAT and undermines attacks made on the
 UGPA standard. ) _

If colleges’ awarding high grades are also those with
students earning high LSAT scores, then the addition of *
LSAT scores to UGPA does not compensate for different
grading ‘standards. Instead it accentuates the differences

* _ between standdrds. The furter claim, discussed bélow, that
combined formulas of UGPA and LSAT need to be further
adjusted to account for college quality is not.supported.
Instead, boosting the averages of students from **high -

- quality” colleges would further accentuate the differences
among colleges and further disadvantage students who
attended a college wiiich awardéd low grades and whose

» students earned low average LSAT scores, . )

3. Lack’of Differesitiation among Grades .
A related complaint about college grades is sometimes

«, termed “grade inflation” but is not precisely that. Admission
officials complain that those applying to law school all
present very high, and therefore very similar, college

Qverages. .. , s )

It is the disdomfort associated with selecting some
candidates are rejecting others on the basis of small
‘-, differences in UGPA which has been characterized as an
aspect of ‘grade inflation. '* This phenomenon, while related

to grade inflation, is more properly understood as a function .

of the increased competition for law school places.

» Q. \ ) T !
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The familiar surplus ol well- -qualified applicants to law
school has not been a perennial luxury. One study noted
that: s

In 1961, the Law School Admission Council, concerned that the
legal profession was not getting its far share of talent, authonzed a
study to uncover the reasons for the profession’s lack of drawing
* power."” !
Yet, since 1973, every ABA-accredited law school has
Jejected candidates whom it consndered fully qualified to
‘complete law school.

The competitioh among applicants to these law schoofs i is
keen. Many candidates offer UGPA's which are very high.
For example, 40‘percent of all white and unidentified law
school applicants in 1976 had UGPA’s above 3.25."* With

such a large number of applicants with® high grades, the .

differences between grades of _top applicants cannot be very
great. The increased study of applicants, combined with the
apparent rise in college grades, has resulted in an increase in
the average college grades of accepted law students. For
example, 23 law schools were compared during three time
periods. PDuring 1964-66, the average UGPA was 2.76 at all
23 schools, during 1971-72 the average UGPA was 3.04,
during 1975 the average UGPA was 3.35."-

The significance of increased competition for law school
places.in comparison to grade inflation as the cause of these
increased UGPAs can be understood by noting that the
average UGPAs am/r\g college students in 1965 was 2.4, in
1972 was 2.72 and”in 1975 was 2.74.%° Interestingly, the
UGPA s of law’students at these 23 law schools was only .32
above the average college grades earned in 1965, but .61
above the average college grades of 1975 despite the higher
averages in 1975 and the atten'dant likelihood of a “ceiling
effect” producing a smaller difference between average
dollege grades and those of accepted law students. Since a
larger gap appeared in 1975 compared to 1965. the increased
UGPAs among law students seems to be more a function.of
increased competition rather than of general grade inflation
trends. . .

The articulated response to this discomfort with making
large decisions on the basis of small UGPA differences has
been to place increased emphasis on LSAT scores. Yet the

-- & 1{)3 . o '
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rise i UGPA’s arﬁong law applicants anﬁaﬁents has‘also
been accompanied by an‘increase in the.LSAT scores of
applicants and students. Fomexample, 37 percent of all white
and unidentified applicants to law school in-1976-had LSAT
scores abovey 600.2' In comparison, only eight of the 134 Jaw
schools acegedited by the ABA in_1961 had entering classes
whose median LSAT score was 600,0r above.?*The UGPA
and LSAT scores of Jaw students have risen in tandem. At
one school, the entering class for 1969-had a median UGPA of
2.3 and a median LSAT of 503, by 1972 these figures had
increased to 3.0 and 600.2 Thus, the competitgi for law

LSAT scores a harsh reality which also causes discomfort
among admiesion officials. . .
There is a frank recognition of the gap between theory and
practice in evaluating LSAT scores. f&l&{omer Director of
""Admissions at Harvard Law School recognizes that “small
differences in LSAT scores (less than 30 or 40 points)
provide perhaps more misinfo ation than assistance in an
admissions process.”* Yet as, ddmissions become extremely
competitive, those forced tg'choose among candidates often
ignore caveats t the dse of test scores. As the former
" Harvard adpfSsions director concedes: . o ¢

’
.. .itis very_easy to allow a difference of ten«points or so on the
LSAT to dictate many of those close decisions. An admissions
comittee must be continually alert to these dangers and consistently
skeptical of the apparent precision of test measurements to avord
this tendency. Yet no committee can avoid it entirely.?

Asa solutionﬁthe problem of choosng among candiQates
on the basis oflsmall differences in UGPA. selection based
on small differences in LSAT scores merely exchanges one
evil for another.” Choosing candidates on the basis of

‘combined UGPA ang: LSAT formulas alleviates this
difficulty only if LSAT somehow refines UGPA distinctions
in some rational and consistent fashion. The evidence
reviewed ig this chapter indicates that LSAT does not
improve our understanding of the meaning of UGPA. The-
evidence discussed in Chapter V indicates that there is no
easily defensible rationale for combining LSAT and UGPA
into a formula to predict law school grades.

Q
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* 4, Quality of Undergraduate Institution .

. Perhaps the most \widel_\ articulated reason for distrusting

. U@PA is the fact that colleges differ in the quality of their

- s t bodies and the strictness of their academic
standards.g Yet the fact that colleges differ has not led to a
reliable system for adjusting the grades obtained at different

, colleges which will improve the predlctne validity of

> formulas based on unadjusted grades and LSAT scores. Two_
' systems recently u by law schools to adjust for college
quality deserve discussion because they point out the need to
*balance the \dlidil\ and bias resulting from such adjustments.

Grade agdjustment systems should be distinguished from
programs “which assign particular colleges to partlcular
members of the admussions committee who can spec:ahze in
individual schools to better understand the transcripts
" “presented by applicants.’” Grade ad}ustment systems

. Ypically attempi to compar colleges about which little is
known among admissign committee members.,
Unfqrtunately. the effort to hridge a gap in knowledge often
involves prejudicial stereotypes being applied to schools
unfamiliar to offibials. Research has shown that formal
adjustment systems arg_unlikely to improve predictive’
validity, but more than research is necessary to dislodge
unipformed prejudices against certain colleges.

The first type of grade adjustment system. involves the
Mean LSAT from the College of each applicant (LCNJ). The
LCM is the average LSAT score earned by 25 of more
students graduating from single undergraduate institution

* and applying to law school within a three year period.
According to its supporters, the LCM can be used to adjust
for the quality of undergraduate institution and indirectly fo
the grayes awarded by that institution.

It do¢s seem reasonable. . .to expect that student who has earned a

3.00 grade point average at an undergraduate college whose LCM 15

600 might have carned a higher UGPA if he or she had attended an

undergraduate college where the LCM was 450 =
To a surprising number of law schools during the 1970s. this

" logic'was compelling. Twelve jaw schools used the LCM as
an addition to their. formula of A-and LSAT during
1971-72,* the next year 58 law schoqls incorporated the

o LCM into their fonnu_l_a.““' -
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Despite the apparent logjc associated with using LCM as
an additional predictor, the combination of its exclusiongry
effects and its lack of actual predictive validity has led to its
demise. It is exclusionary =

- - .because studies have shown that use of LEM. . .may skew, the

admissions policy by making it practically impossible for someone to

gain admission when he or she comes from a college with a low
median law school admission test score even though that person as
an individual has very high credentials.

Predictive \;alidity studies have also shown thdt the LCM
lacks the ability to improve validity over that obtained from
the UGPA and LSAT in combination *One study observed
that “whatever component of school quality is measuréd by
LCM, it is not of value as a predictor of law school grades, "3
After several previous attempts to successfully adjust college
grades and improve validity and also failed, the author.of
the latest unsuccessful attempt was forced to conclude:
“Though it is e.ninently plausible that grade adjustments be,
made, we do not know how.to make them effective. ™ The
Law School Data Assembly Service (LSDAS) ¢pntinues to
provide law schools with the LCM of candidates, but no
longer includes the LCM in prediction formulas.

x e The secondype of grade adjustment invo jc_o"mg‘aririg *
the performance of law" students from differjpt
undergraduate institutions during their first'year at the samerp
law school. This method has .the theoretical advantage of
directly correcting college grades on the basis o} law school
performance jather than indirectly adjusting grades on the
basTs of a collge’s average LSAT score among-its graduates®
" - Yet it has the significant disadvantage of limiting its
application to those law schools which have targe groups of
students from particular colleges. .

One large law school actually .adjusts the grades, of |
applicants from 11 undergraduate institutions to make tHosé
grades comparable to grades earned by gradyates of its ows
undergraduate college.’® Yet even this large” law school is

" forced to group students from other colleges according
to their average LSAT scores.. For sxuderbl)t’s}om.\these

\ colleges, the system is more remote than d€n the L.CM | -
System, since the grades from an entire group of colleg®s

o ‘vith-similar LSAT averages are ‘grouped for idejustment.‘

» ERIC - . . .
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Individual performance is further submerged. Yet this
grouping is essential if any stability of result from year to
year is to be expected from the adjustment process.™
Colleges providing sufficient numbers of students to a
single law school to allow their grades to be independentily
evaluated and adjusted may Suffer from statistical instability
in the Tesults. For exaffiple. Yale Law School had a practice
of ‘grouping colleges into three categories to reflect quality.
The categories were based on the actyal performance of
graduates from these colleges at Yale Law School.
Surprisingly. the results obtained in 1948 put Hanvard
College into the lowest of the three groups. Yale admission
officials were surprised, but faithful to their theory. They
placed Hanard into the lowest categofy until statistical
results would suggest otherwise.” Moreover, even after the
11 undergraduate 1nstitutions were adjusted by one law
school discussed above, the predictive validity ‘of -the
formulas for these individual colleges does not substantially
improve on the validity of a formulas developed for colleges
. grouped according to their LSAT means. ™
For colleges grotped according to their LSAT meXns. the
problems of achieving admission opportunities for their
gradudt® are compounded. The initial attraction of grade
adjustment stems from a discomfort in evaluating students
. _from little known colleges. It is their lack of a reputation
whith places these colleges into a group \ith other little-
known colleges. Yet, individual colleges are unable to
establish their own reputatjons under such a system.
Nonetheless, top students rejected under this system’ will
force officials from such a college to conclude that there is
"no way to gain admussion to a top law schaol from that
college.* Stricter grading practices at t'h_e» college will not
improve their graduates’ admission opportunities, since it
. is the average LSAT of its graduates which is causing the
barrier. Only a reyolutionary shift in the admission policies
of the collegea,lesigned to raise the likely LSA'l' average ot 1ts
graduates and eventually their law school admission prospects
will enhiance the cribility of the college’s grading policy
One receptly reported exception to the general trend of -
failure in grade adjustment studies deserves comirier.t ‘One
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large eastern law school used both types of adjustments
discussed aboxe and found validity increases of ten
correlation points or more for each type adjustment.*® This
result does not prow igga'basis for distinguishing between the
two types of adjustments, but does suggest optimism to those
seeking support for adjustment practices. It is possible.
however, that the unique situation of this study will preclude
its generalizabilitv to other law schools. -

4

_The possible limitation of this study involves.the absolute
validity of formulas derived witheut grade adjustments. For
both white students and other racial categorjes of students.
the reported validity coefficients were .14.*' From this
baseline validity coefficient. increases in validity based on a
variety of potential factors might~be expected. This was
demonstrated in 1958 when certain personality factors were
investigated as possible indicators of law school
Jperformance. The study found that for law schools at which
the LSAT was a poor predictor, personality factors appeared
to contribute substantial validity. Yet at law schools at which
‘the LSAT produced higher validity coefficients. ‘the .
apparent validity of personality factors disappeared.*: It may
be hypothesized, therefore, that grade adjustments will _
appear valid at schools experiencing low validity coefficients
from a' formula contbining LSAT and UGPA., but will lack
apparent validity at schools exhibiting higher coefficients for
a formula. Thus, the reported study may be more a
reflection of the poor validity of the unadjusted formula at
this particular law school than it is a bellweather for
successful adjustments at other law schodls exhibiting higher
validity cqefficients. Even for thosk schools with low

. coefficients, the question of what, addftiegal factors to
include during the admissions cycle is not answered by this
study.*

« Despite the significant barrier which grade adjustments
pose for graduate ofMiftle-known colleges or colleges with’
lowLCMs, and degpite the general lack of predictive vahdity
of grade adjustment studies, the practice, of grade
adjustments cgn be expected to continue. “For one thing.
the belief that differences in undergraduate institutions must

-~ be reflected in the meaning of their grades dies hard.

.
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Before the introduction of the LCM into prediction formulas

y LSDAS law schoaols employed informal methods for
adjusting college grades.** In the wake of the LCM, schools
which used this element 4n their admissions formulas may
return to informal adjustment-systems.

A beginning for a‘reassessment of the college gradmg
process may be the fact that colleges with high LCMs also
tend to be those with relatively high UGPA averages among
its graduates.** If this initial finding among 125 colleges is
borne out nationwide in a study being conducted as part of
the current investigation. several implications for the
evaluation of UGPA and LCM will result.

The.first implication involves the process by which grades

. are awarded at the undergraduate level. For those colleges
. with hlgh\'_C\is the faculty may reason that the student

ERIC
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body is likely to pursue professional studies and that the

performance of students during college reflects their ability

to successfully complete professional studies. The faculty at

such a college 15 likely to award a large number of high

grades to reflect this generally high quality of performance
Thus. when students eventually score well on the LSAT. the

grades awarded by the faculty will have been borne out on

the standardized test *

Conversely, the faculty at-a schoel with a low LCM may
assume that the majority of the student body will not pursue _
graduate or professional studies, Moreover, since the : college
is likely to have a mednocre reputation, lm any
reputation at all, the faculty Rill be cogniz at any
student who does pursue an advanced degree will .be
evaluated by the professional school faculty as a
representative of the entire college. If that student ultimately
faifs’ to complete a law degree because of academic
deficiencies. the failure will reflect as much on the collége as
on the individual. Thus, the college faculty is likely to adopt’
a harsh gradmg standard both to avoid a reputation as a

“degree mill” and to identify the truly outstanding graduate
as a4 promising candidate for legal or other graduate studies.
The generally low LSAT scores of the student body will be
reflected in a relatively low average UGPA of that student
body as well. The unusual graduate who has compiled a high
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. 1
"UGPA at this institution surviving this harsh grading
‘ standard ought to be evaluated as the exceptional student
which the faculty has identified as capable of succeeding at
advanced studies.** - e .
Seen in this light. both the positive correlation,between
LCM and UGPA of colleges and the perennial inability of
grade adjustment systems to improve validity beeome ‘
undgrstandable: In a sense. the faculties.of colleges across
the nation have internalized a standard of excellence - hich is
reflected in individual college grading practicesl'liig'h status
schools award relatively high grades.” low status schools
preserve their academic reputation by refusing to inflate
grades. ’

C. College Grades of Minority Chndidates
The general conclusions afout the validity of college -
grades as predictors of law school performance must now be
“examined for their relevance to minority, candidates for legal
studies. As will be seen. the UGPA is a less discriminatory
prerequisite than is the LSAT. Grade adjustment systems
are in danger of perpetuating the effects of illegal
discrimination at lower levels of education. including college
admission policies.

1" The Comparison of White and Minority College Grades

Those minority students who graduate from high school.
enter a four-year college. and graduate with a°
baccalaureate degree are members of a smaller and smaller
‘minority among the general minority youth popuiation.
They are the sunvivors of familiar economic and social
disadvantage and of continuing discrimination in, education
as well. For example, among the black students finishing
public schooling in 1972, 75 percent attended public school ™
in school districts adjudicated to be in violation of Brown v.
Board of Education.** Those who attend college often suffer
under financial and family pressures which impede their |
academic athievement. Those mho attend predominantly
white undergraduate institutiogs may experience racial
 attitudes reflecting prejudicial.stereotypes which also impair
intellectual discussions and collegial interchange among
fellow students or with faculty members! -

-
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. Succeeding in academia against these obstacles is a’

monumental accomplishment. Achieving a very high UGPA
is an even more noteworthy achievement. Thus, 4s a matter
of first impression, itis likely that minority students wilt have
a more difficalt time achieving high UGPAs than their white
counterparts. Statistics bear out this mpression. since 40
percent of white and unidentified applicants to law school
have UGPAs above 3.25. c'ompared to only 13 percent of the
black applicants.®" The relevant inquiry involves the fate of
these survivors of a national pattern of disadvaritage and
discrimination. If the LSAT further decreases the supply of
competitive minority applicants, IWis mdy be described
as a measure of the discriminatory impact of the test. .
AsTa ITshows, getting high grades or high test scores is
a compfrable feat for whites. For exaniple. 40 perceny, of
w hite applicants have college grades of 3.25 or higher, and 37
percent have LSAT scores above 600. In contrast. high test
scores are much rarer for top black college students. While 13
percent have 3.25 or better averages, only 3 percent score
above 600 on the LSAT. when both high test scores and
grades are rcqunred half the top whites are eliminated. while
the top blacks are fiterally decimated.
results from the national dpphcainon pool have been
ighsly paralleled by similar patterns at individual law
ools,_ A sample of students at several law schools in the
class of 1972 found that 24 percent of the minonity students
had 600 or above on the LSAT and 29 percent ranked in the
top ten percent of their college gmduatmg class. In contrast
63 percent of the white students had LSAT scores of 60 or
above. compared to only 41 percent who had ranked in the
‘top ten percent of their college graduating class™**

At Emory Law School some minority students ware
-admitted to a Pre-Start program duning the .sun'%:\cr
preceding law school. The mean UGPA of these students
was 2.6 compared to a mean UGPA of 2.8 for regularly
admitted Emory law students. In contrast. the mean LSAT
of the Pre-Start students was 355 compared 10 a mean of 567
for the regularly admutted students, The authors of the study
evaluating the Pre-Start pmémm concluded that “While IhL
difference 1n the grade point 4\cmgu 15 notsignificant, IhL
contrast in LSAT scores s clmrl\ dramatic.”™"

+
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. TABLE III*

SELECTED LEVELS OF LSAT SCORES AND

115

NUMBER & PERCENT OF APPLICANTS AT OR ABOVE

. COILEGE GRADE AVERAGES .
BLACK #  WHIE :
. Number n Percent Numberin.  Percent
Level National Pool - of Blacks National Pool  of Whites
.- : v
LSAT at or above 600 ") 1 o248 - 377y
- ]
LSAT at or above 500 811 19} 51,307 77
LSAT at or above 450 1.437 BEoS939 L, 89,
College grades at : . B
or above 3.25 556 13-': 26,753 40 i
- 1
College grades at - . !
or above 2.75 1,929 45 1 50315 75 ¢
College grades at ’ 5 - (Y E
or above 2.50 ¢ 2.805 65 ! 58,420 "1 87 !
Combined: LSAT at or- : H ’ H
above 600 and college “E i ;
grades at or above 3.25 39 C ke 13,151 §20 -
Combined: LSAT at or R
above 500 and college .
grades at or above 275 461 " 40,906 61
Combined: LSAT at or ) S -
' * above 450 and college )
. grades at or above 2.50 1,040 * 24 52,868 9
.. . [ . ~
: : - % -
) . TABLE IV* - .
- 5 \
LAW SCHOOL ACCEPTANCE RATES I

FOR 1976 APPLICANTS
(in Percent)

\Unspeciﬁed
- : GPA Range Black Chicano ; Minority White
* 3.74+ 86 90 8 - 91
« 3.50-3.74 77 - 85 75 83
- 3.25-3.49 . 69 67 720
3,00-3.24 611 61 59 60
75299 45 50 46 48 “
2.50-2.74 34 33 35 37
- 2.25-2.49 25 26 30 28
2.00-2.24 14 12 12 21
. .
L i r .
, \) ‘ LY n
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" Thé clear pattern of results based jpoth on. national
applicant pools and on students admittéd to the same law
school under different programh,/lmﬁcates that the
discriminatory ‘impact of the LSAT is considerably greater

" than that of UGPA. An indication of the-practical effect of

this different dlscnrpmator) impact can be derived from
hypothetical results based on the applicants to law school in
1976. According to this study, if law schools were to compre
candidates with the same combination of LSAT and UGPA
without knowledge of the candidates’ racial identification,
the acceptance rates would presumably match thése of white
candidates under current admission policies. Were this the
case, the number of black applicants receiving an offer of |
admission from any ABA-accredited law school would drop _
by 60 percent and the number of Chicanos offered admission
would drop by 40 percent.*

In contrast to this serious decrease in the admission
opportunities of munority students applying under a race- '
blm‘d)}wﬁ using LSAT and UGPA as they gre applied to
whife candidates. theé opportunity for admission of minority
students on the basns of UGPA alone is considerably more
favorable. The® significance of this difference can be
estimated by comparing the admission rates for apphcants
from \anous racial groups with the same UGPA. The same
study of apphcants during 1976 concluded. “"The acceptance
rate for blacks at or above a UGPA of 2.75 is 58 percent.
The rate™for Chicanos at this level is 64 percgnt and for the
white and unidentified group is 68 percent! A similar pattern
is evident for UGPA‘ at or above 3,25."%% This pattern of

ddvantage for white applicants is bame out throughout the

entire range of UGPA, as Table IV illustrates. (see pg. 115). E

The reader will notice that the relative advantage of white
students increases at the lowest ranges of UGPA. indicating
that the racial difference in LSAT scores benefits those w hites .
with poor UGPAs most. ; .

The companson of results based on h)pothencal national
agmissions models indicates that the difference in UGPA
and LSAT_averages among minority candidates has a
significant | lmpact on the admission opportunities of minority
applicants. While a considerable percentage of minority
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applicants would seem uncompetitive whensboth LSAT and
UGPA are combined. the simple comparison of acceptance

rates among applicants with similar UGPAs indicates that

more minority applicants could have been accepted without g
producing “reverse discrimination™ against white applicant
Of course. no hypothetical admissions models can actually
identify what the consequences would have been if LSAT,
scores were ignored. This is particularly true for a
hypathetical natignal admissions process. The simple fact 1s
that some law schools have been much more successful 1n
iﬁtegrating their student bodies than have others. “Over 53
percent of the minority studérit population is located in, 31
law schools that collectively account for only 24 percent of

- . thre overall law school population.™” It is possible, however:

' to countér the impression given during the Bakke litigation
that “reverse discrimination™ had occurred‘int law schools
because minority studerts with Uncompetitive combinations

~ of LSAT and UGPA were admitted. Instead, it appears thad

-, theissue of “preferential admissions™ seems to arise because
: of the emphasis placed on LSAT scores during the
+ admissions process. .

-

D. Predictive Value of Minority épplical;ts’ College Grades

Thus far the general value of college grades as indicators .
of an applicant’s likely future grades in law school has been .
explored. A% discussed above, college grades reflect various
qualities thought to be important to successful academic
performance, they are.quite reliable despite the variety of
courses and majors of applicants, they differentiate white
students about as discretely as do LSAT scores. and they *
appear to resist efforts to adjust grades from different
colleges as an aid in predicting law school grades. There may
be those. however: who will qlestion the particular Y;alue of-
UGPAs submitged by minority candidates. These concerns - ’
involve claims that thé predictive validity of grades earned by
"minority students from any college differs from‘thé yahdity
reported for grades e‘arned by white students;

: 1. Comparability of Grades Awarded by Traditionally Black
Colleges s .
"i'oday there are 84 traditionally black four-year colleges. *

>
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. -

These institutions of higher education hive been the source
of most black college graduate throughour, the last century
Even after the ady ent of serious fecruiting of black students

by predomidantly -white colleges. thesé colleges have
rentined sigmficant sources of black college graduates. In,

- 1973-74, 45 ,percent of the blacks receiving baccalaureate

degrees earned thcir degrees at predominantly black
colleges.* In conteast to this significant proportion of grad-
uates from traditionally,black colleges, over three-quarters

. of "black law students interviewed in on stud) attended

predommdntly white undergraduate.institutions.®
This disparnty between the proportion of hlack students

s graduating from traditionally black colleges and the
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proportipn of graduates from these colleges attending law
school may be interpreted as evidence that.admission
officlals are discriminating against graduatés from black |
colleges. While this may be 96 case. the pbove statistics do
not necessanl) prove the existence of such“a practice.

It is possible that fewer gradudtes of black colleges attain
high grade point averages. This hypothesis would be

. consistent with the general trend _noted above. that colleges
* with less prestige also awarded lower average grades. It

would support inferences that black colleges are conscious of
the peed to maintain academic standards in order to"avoid

" charges that' the degrees they award are worthless. An
% - . o N . * -
element of maintaihing academic standards involves stricter

i

udherence to grading standards which results in lower

average grades being awarded at these colleges. As a

consequence, however. a larger proportion of graduates

. from these colleges might be considered uncompetitive ®
applicants to law school because of their relamely low

UGPA:s. :

There remains the danger, however, that graduates from |
black colleges who have achieved high- UGPA& will have
thelr grades devalued during the admissions proccss This .
would bé an unfortunate result which is not warranted by
vague references to the quality of the' black college in
question. The fact to be hlghllghted is the reflatively rare
accompllshment of . getting high* grades at a school *with
rlgorous gradmg 5tandards To demlud these grades would

165
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defeat the purpose of faculmes at these schools in
maintaining rigorous grading standards. To devalue the
grades of the top graduates from these ‘schools can only

encourage a trend toward the very grade inﬂzyfn W hickr

admission officials deplore.

2. Pvlicy Considerations in Evaluating Graduate‘ from
Traditionally Black Colleges C k.

There remain two very srgmficant policy considerations n
evaluating the academic pérformanNgradyates trom
black "colleges. The first involves the ‘mission of the
traditianally black college and the free Jchoice of black
students. An important element in .the mission of black
colleges is the provision of agupportiv atmosphere within
which black students can pursue their #€ademic interests. To
devalue the grades these students earn at these colleges
places the students in the uncomfortable posmon of chowsing
gh attractive undergraduate institution or of choosing a
college which will ificrease their prospects for admission to
law school. This is not to say that these students could not
succeed at a predommantly white college, but merely that

_ their choice of college should not be limited to the exclusion
of a black college they might, otherwise prefer to attend but
for the decreased admission opportunity to law school

. attendance at a black college may represent-

The second polrc>l consideration involves the’ continued
segregation of higher education which persists in several
states. Litigation continues over the constitutionality of dual
college systems maintained in several states.*’ The fact of

black students who prefer to attend a state college, if only to
reap ther advantage of lower tuition which state-supported
colleges typically offer, the choice of which state college to
attend is limited to the selection of orie segregated college or
another. Regardless of their’ aptitude or ability, black
students "are segregated into some colleges, while white
students, regardless of their aptuude or ability, are admitted
to white colleges which may enjoy a favorable reputation.

Those black¥students whol possess high aptitude and abrlrty
-'can be expected to excell at these segregated cqlleges ‘and to
earn relatively high grades. For a law school to devalue thege
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high grades in relation to grades earned by white students at
segrégated colleges js to perpetuate the “incidents and
badges of slavery™ which segregated education. represents.
When this grade devaluation is practiced by law schools. the
gap between theoretical constitutional rights and
enforceable constitutional standards becomes even further
accentuated. - PR it

3 'Predictive Value of College Gradés of Minority Applicants

The general content of college grades as an indicator of a -
variety of personal and academic factors is the same for
grades earned by white students or by minority students.
Certain special characteristics of the grades. earned by
minority students have recejved consideration in the past
and deSenve mention at this point.

The first important consideration is the trend in grades
earned during undergraduate years..The Cadncil on Legal
Education Opportunity (CLEO) takes particular interest in
students whose performance has improved during college.
As described in the Materials distributed to prospective
CLEO students: : -

. Frequently. the CLEO parucipant 1s one who as 4n undcrgraauale

nay have expenenced mitial ditficulty i adjustirig academically to
the college environmient Hisher cumulagin e grade pomt average.
howevem retlects an upward trend characterized by marked
improvement duning the third and tourth 3ears -

Research which has investigated, the predictive value of an
observed improvement in grades during college has
unfortuhately not been designed to elicit a reasonable
hypothesis to be tested. Instead. the improvement in grades
during college has been used to predict first year law school
frades. Yet. the results, have .shown that the degree of
improvement in grades \during college does not improve
prediction of first year law grades.”* Not surprisingly, grades
during the first year of college are the best predictor of
grades during the first year of law school.* The .more P
plausible hypothesis that improvement during college
predicts improvement during law sehool has not been tested
during ‘the previous’ research efforts. The fixation on the
prediction of first year grades only is a constant flaw in
analyses pf admissions critera used to select Jprospective

167 - T
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lawyers. This fixation is particdlarly inappropriate, howevdr,
when-the explicit pugpﬁ?ﬁcthe investigation of transcri

is to discover improvement trends. Instead, improvement
trends in law school should also be investigated.

One recent report infers that UGPA is generally a less
valid predictor for minority law students than it is for white
‘ law students. This jnfergnce is based on a feview of 31 law
schools in which, UGPA received less weight in regression
formulas’ developed for black law students than it did in
formulas devetoped for white students.* Although this
tendency is a minor one, usually not statistically significant,
it may suggest to some that LSAT 'should receive more
. weight rather than less weight in evaluating minority
applicants. Indeed, the author of the study even suggested
investigating grade adjustment schemes which would adjust
grades differentially for black and white colleges.* However,
this type of adjustment is not warranted, partly because the
study‘ examined black students—not- black colleges—and -
because-of theoretical considerations.

One mustgcall how the v dit'y‘{)f a predictor can be
impaired. If there were a tepdency for high UGPA students
to earn low law schdbl_grades, the inference that UGPA
should be deemphasized might be warranted. However, an
equal decrease in predictive validity would result from a
tendency for low UGPA students to earn relatively higfl law
school grades. This could be exp to occur at schools
which examine other criteria “during the admissions -
process—a typical proeedure in *"Special Admigsions™

. ‘programs. A ‘tendency for students so selected to earn
relatively high law school grades in comp/arison to .their
UGPAs would not indict the general predictiva validity ‘of
UGPA, but would instead reinforce the beliefs of admission
officials that other factors can usefully be taken ifto account
in selecting minority students, Current research doe$ not:
distinguish between these two situations, but the actions of
admissions officials suggest that they.would be. likely fo”

) believg the second hypothesis to be the reason for the results

"’%‘ reported. . .
> A related trend influences the apparent predictive validity
of relatively low UGPAs. This trend is the tendency for
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-

minority law students to be older than white students. One -

study showed that 37 percent of all minority students were 26

2 years or older when they entered law school. with two-fifths
of the Mcxican—Amencan law students falling 1fto this older
category.” In contrast. the average age of law students 1

#f another study was 23.% Insofar as grade inflation has made

the UGPAyof younger applicants appear to be higher. older

students with lower UGPAs may earn good law school

*

~ grddes and seem to prove that UGPA was a poor predictor.
' " Yel this process should not prompt the conclusion that more
- weight should be given to LSAT scores. particularly when o
one Ttecalls that older candidates tend to* score lower on the
LSAT as well. (See I1I-R-2.) ) ’ .
) . - M ‘ -
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ch Bref for the Law School Admission Couneil as Amicus Curae at 15.
Regents of the Unwv. of Califormia v. Bakke, 38 U S 265 (1978).

Evans, ~Applications and Admission$ to ABA-Accredited Law Schools An

Analysis of National Data for the Class Entering 1n the Fall of 1976.” i
3(LSAC.77-1) at 551. 604 (1977) (1able 16).
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IV. The Law Schoo) Admission Test
A. Evolution of the Law School Admission Test
*The LSAT is a program involving five nationalitest dates,

'a registration procedure, security precautions, regular and

controlled testing centers, and a council of law educators to
set policy for the program.”™' While this report will focus
primarily on the test itself, the security precautions, testing

centers, and decisions of the Law School Admission Council .

'are all relevant to the overall value of the LSAT.

" Kaced with a flood of returning veterans from World War

IT who sought a legal education with GI benefits, law schools

felt\a need for a standardized test which would place all

applicants on a common scale for comparison and would
reduce the pressure of numbers in sorting through the
increased flow of applicants.? The Educational Testmg

" Service (ETS), which had been recently established in 1947,

went through its files/of test questions developed for other
testing programs to select questions which would probably
be relevant to the study of law.® The assembled questions
were pretested on a group of law students in 1947. In 1948
the test was “normed™ on law school applicants ta establish a
scoring scale with a mean score of 500 and a standard
deviation of 100, with a range of possible scores f.om 200 to
8“) 4

The original test had 10 sections, but in 1951 the testing
time was SIgmﬁcantl) reduced and the number of sections
limited to .five.® Subsequent changes in question-types were
made/in 1956, 1963,” and 1970.* Time allocations have also

“varied withip similar question-types. Yet the scoring scale

has remained unchanged, so that scores obtained at different
administrations may be compared in, the admissions process.

This report reviews research conducted during the entire
history of the LSAT. It is possible that the results obtained in
some studies would not be replicated with the cugrent
version. Yet the report proceeds on the assumption that no
such variation in results would occur—an assumption

apparently in keeping with the spirit of the development and

evolution of the LSAT scored on an equated standard score
scale.

1748 ,
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+ B. Taking the Law School Admission Test

On several prescribed testing dates, candidates assemble
at designated test centers. Each brings several soft-leaded

pencils, a watch, and two pieces of identficaton: one of

which has a picture. After placing a thumbprint—on the
answer sheet, candidates work through seven separately
timed sections. each with their own set of rules and
dircctions. In somc scctions the rules change within the

section. The test. including a 5-minute break.
minutes. ’

takes 215

Candidates entering the test center represent a wide
variety of backgrounds. economic situations and preparation
routines. One in four candidates is taking the LSAT over.* A
growing number have taken special LSAT preparation

courses. Some are calm: others aie visibly shaken.
Candidates who ought to recene the same ““true

score’ on

the test will actually receive widely varying scores. Two out
of three candidates with the same hypothetical “true score”’

“will receive actual scores that are +/-30 pomnts of the “true”
I . . . P A
score ", the remaining third will receive scores outside of that

range ' Students with high socioeconomic bachgrounds will
earn higher average scores than those with average or low
socioeconomic meth highanxietywytil
earn lower sco those with low anxiety.'? Whe

the two factors are combined. the differenee in average
scores is considerable. Students with low incomes and high

anxiety received an average LSAT of 505 in one study . high
the test. "

income students with low anx:et) averaged 622 on

Candidates who art repeating the' LSAT will earn higher

scores, on the average, than they did the first time.'* Some

who enter the rQom .are imposters, taking the test fqr

another individual who has paid the imposter.'*
The actual test situation puts considerable time

pressuies

on candidates. The Sample LSAT contains {90,questions to
be answered 1n 155 minutes. Many candidates will not

answer all questions. In addition:

1t is unquestionably true that
under the threat of not finishing, d
actually do succeed ta reaching all the
student’s entife approach to each item s
judgment, not on constdered and deliberate thought '

O
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“ Candidates are encouraged to guess, since the total score is
computed on.the basis of the total number of correct
answers. Nonetheless, research indicates that the tendency
to skip items without hazarding a guess js a stable
characteristic of certain candidates.'” Those candidates who
have the luxury of sufficient time to reconsider their original,
answers are likely to raise their scores by changing answers. '
Some indi¢ation of this effect can be noted from the fact that
those retdking the same form of the LSAT achieve higher
average score gains than those retakmg the LSAT with a
different form."

C. The Impact of Coaching Courses on LSAT Scores

The growing industry of comme.cml coaching schools
offering spec:al preparation for the LSAT presents a serious
challenge to’claims that the test meagures relatively
permanent aptitudes for the study of law and that the test
puts all candidates on an equal footing in exhibiting their
talents. The nationwide industry coaches 50,000 individuals
annually for all standardized tests and has a total annual sales

+ volume of $10;000,000.3° A tdwy] of 12 different companies
coached over 12,000 individuals in 1975 and 1976 for the
LSAT.*" In addition, a number of universities, some of
which include a law school which requires the LSAT from
candidates, dlso offer courses to an estimated 5,000 students
in preparation for the LSAT.?* Certainly thege are a large
numbet of educators, entrepreneurs and testtakers who

_ believe that intensive preparation for a speaific standardized

test can improve scores. ‘
Research evidence is accumulating*«(ich substantiates

these widely held beliefs. Most evidence concerns the
Scholastic Aptitude Test (SAT) used during the college
admissions process. The composite presented by a number

of past studies of coaching for the SAT indicates that the
SAT-Verbal scores can be raised by 25 points and the SAT-
Math scores can be raised by 33 points.”* A recent study by
the Federal Trade Commission (FTC), as reanalyzed by
ETS, found that students coached at one school scared

. between 20 and 35 points higher than their uncoached
%counterparts on both the Verbal and Math sections.™ The

[
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FTC study of LSAT coachmg courses, which, was not
reanalyzed b) ETS, concluded that all but one course inthe
study were “extremely effective” for students with low
GPAs.** Various estimates of the precise score gains are
possible. One confounding factor m the LSAT analysis is the
magnitude of score gains “normally™ occurring from one.
attempt to the next. The FTC study noted “"abnormally large
control group incredses.”** These uncoached candidates
earned score increases which themselves cast doubt on
claims that the LSAT is measuring a relatively permanent
aptitude. In addition, the FTC study noted “thre relatively
low correlation between GPA and LSAT scores™™ which
further suggest that the LSAT is not measuring academic
abilities as they are reflectéd in college grades.

The overriding“concern raised by reports that spec:al

. coaching courses are effective at raising scores 1s that the

tests do not validly measure what is labeled "aptitude."” One
recent article reviewed coaching research and criticized the
SAT as a consequence. According to the authors: CIf
aptitude 15 defined as ‘the capacity for learning’ (Webster's).
the SAT has demonstrated no relevance at all.”** A similar
concern was articulated in a subsequent report 1ssued by
ETS: i ‘
if coaching or special preparation programs may lead to substantially
increased test scores without improving the abilitics measured., there
are important mmplications for testing practice. Such an outcome
would imply that the test or the testing expenience entails uintended
sources of difficulty, such -as anxiety over being evaluated or
. unfamilianty jwith different item formats or test-taking strategies,
that can be oxercome by special preparation. Issues of equity of
access to such special Jpreparation become important to the extent
that mdmdual dlffcrences in test-taking shills per se influence test
scores - ./
The issue of eﬁuit) of access to coaching schools?which
_charge between $40 and $250 for LSAT courses,” is a
angmfncant one. Data on SAT courses reveal that “*There are,
in fact. systematic-differences between coached and
uncoached students with respect to such background
characteristics as high school achievement, race and self-
reported parental income.”™' At one SAT school charging
$250 and found to be the most effective by thcgg =50

percent of the students reported parental incomes in the top

L
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category of more than $30,000 a year." The ‘very strong
relationship between attending coaching schools and family
income™ led ong ETS researcher to hypothesize *“that self-

selection operates primarily on the basis of family income. "’

. Although blacks were less likely to enroll in SAT coaching

courses,* those who did “reported parental incomes ranging
from $5,000 to more than $30,000 per year, with a mean of
$181500.> For students attending coaching’schools, tHelr
racegor ethnic backgroundsemay differ, but their family
incomes are relatively similar. When ETS compared black
.and white students according to their parental income at one
SAT coaching school charging $75, the reyiew's author
noted that “in this sample, unlike the general population,
these two variables are uncorrélated. ™

Although minority students and students with low family

incomes enroll in coaching courses less often, they.appear to
gain the most from the courses when they do .enroll. The
FTC study of SAT coaching included 21 blacks who. were
included in three separate analytical groups. When the score
gains of these black students were compared with the gains
registered by whites, the differences were large and
statistically significant. The three groups errjoyed score gams
above’those of whites on the SAT-Verbal of 47, 25 and 53
points in the three comparison groups." Similarly. eight
Asian students gained 46 points more than the average gain
of white students.’® Moreover, “students reporting low
family income exhibited significantly larger coaching/self-
selection Verbal effects than those reporting, high family
income.”* Overall, the most significant predictor of large

gains from coaching was being black, and the next most

significant predictor was low family income. Neverthel&s,
“the effect of self-reported parental income and the effect of
black vs. nonblack are essentially separate from each
other.”™® Like so many things, the disadvantages associated ,
with being black and being poor are additive; wealth won't
compensate for racism. The lessexhaustive analysis of LSAT
coaching for different racial groups suggests that at least,,
black and Pueito Rican students with high GPAs tend to
benefit more’ from coaching than do whites with similar
grades.*' This finding is consistent with other evidence in this .
report indicating that blacks earning high college grades are
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not si rewarded with high LSAT scores. (See $II1-C-

1. Yet coachmg alone does not close this gap. “"Despite
coaching. marked"LSAT score differ rgnces persist between
_whites and non-whites.’ “,

‘The specific- dspects of each questlon type in the LSAT
o will be explored to examine the benefits which coaching and
t test-wiseness may bestow. At this point, it is suﬂtbent 0
suggest that rhounting evidence points to the concfusivn that
“aptitude™ is not being measured in any pure sense~by the
"LSAT or SAT. The action to be taken on the basis of this
¢vidence differs depending on the actor. Students are hard-
pressed to ignore the claims of coaching schoels and are
mg'c;dsmgly likely to pay course tuitions in the belief that
their scores will 1mprme Test-makers “'should strive to
reduce construct-ir relevant test difficulty wherever
. possible—for "exa ple by avoiding_arcane item types,
complicated instructions. esoteric orf cultfre- -specifil
content. undue speededness. and the like.”** The courses of
action available {o admission officials, who are required by
~accreditaton standards toconsider LSAT scores, are less
obvious. These officials are aware that they are comparin
scores from candidates who have beer coached with th
who have not. Yet these two_groups are not easily ldentlﬁed
and the possible adjustments in evaluation of test scores are )
. not published. At the present time, only ur;gertam
"discomfort accompanies reports that LSAT scores ¢an be
improved by coachmg Few can ignore the evidence, but
. ‘even_fewer can lmproxe ‘their -understandmg of the proper
.. “role of‘the LSAT in the adm15510ns procggs on the basis of
. such evxdence .

D. Vahdlty and Bms of the Sample Law§chool Admnssnon

’ ) Test w',
actual forms of the LSAT remai “dndidates are |

? theirftotal score on the LSAT and’ Wgiting Ability (WA)S
sections of the test, but not given the questions and correct
. answers of the test form yitlding these s®res. This situation
- will change in the commg year, with the passage of the Truth
‘ in Testing leglslatlon in New York. “J'/I"hus the present sdy

-

I " The attual Quostlons which candidate: ,m[t answei on
l
|
|
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must be content to'review those questions made available to
candidates in the Law School Admission Bull&in and LSAT
Prepafation Muterial distributed, to candidates dag g 1979-
80 These questions are uniepresentasive to the extent that
paiticular care was taken by thes test publishers to publish
only questions which appear satisfactory. In other words, the
quality of the published questions may be higher than the
quality of those which remain secret. The contrary
assumption tha these questions are of poorer quality than
secret questions does not seem warranted. Nonetheless, the
question analysis which follows omits two important factors
which may ct the test’s validity and bias. .

1. Speed . ! .

~The leisurely review of questions. ansywers and
explanations is useful for research_pugposes, but does not
simulate the time pressures encountere by actual test takers
who may experience heightened nxiety under these
pressures. ,Moreover, it does nef allow the process of snap
judgment to come into play, 'with its attendant danger of
igiioring bias or avoiding complexity. The literature on the
effect of speed in testing suggests that this is an importat
consideration: ~ ’

Several studies indicate that speed pressures during a
standardized testing situation may impair the test's validity.
One recent study observes: “(a) rapidly growing body of
research indicates that there, is neither a strong nor &~
consistent rtelationship between ‘rate of response and
response accuracy.”™* The study notes addifional eviderice

suggestin “tl‘rat rate of response is more consistent
,.sugg g P ¢ y

associated with extraneous subject attributes, such as
personality traits, than if is with thf. ability to respond
correctly.™* The impact of speed is found both in the total
score, whereby candidates who answer early questions -
coriectly may not complete the entire test, and in the
predictive validity of the test.One ,study conducted at the
U.S. Naval’Academy showed that when tests were
administered under strict speed conditions and extended
time conditions, the unspeeded test consistently showed a
higher Validity in predicting gradés at the Academy,
regardless of the subject matter of the test.*” .
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One investigation reveals that the speed requirements of
the LSAT may have a discriminatory impact. Students tested
at fee-free centers on predominantly black campuses
finished fewer questions and gained more points than
) students tested at regular testmg centers when speed
pressures were Aehe\ed If. as is likely. the students tested at
the fee-free centers were pLedomxndntl\ hlack. one could
infer that the LSAT,s speed requirements add bias to the
test. Ngvertheless, the study ‘conclyded that the overall ¥
differences 1n scores produced by reducing time pressures
was insufficient to account for the wide gap in overall test
scores between the two racial groups.* This study, howkver.
is seriously flawed..

The ‘study drew candidates from the group’ taking the
_ LSAT at testing centers located on predominantly black
’ college carhpuses 1n February 1970—the only testing date
when fees were waived. That no fees were required and that
most cand dates applying to law school m 1970 would have
already taken the LSAT at an eaflier testing date indicage
that the motiv ation of students included in the study may not
equal the motivation of students taking the LSAT during the
October and, December administrations. This hypothesis is
supported by the fact that large numbers of candidates from
the fee-free centers dropped out of the test without -
completing manyyitems.?® In_an. attempt.to_avoid the .

. motivational prob(m a second study was conducted which

drew students taking the LSAT in October and December. "
‘Although the data in the replication study are not
comparaple to the original study’s data. the study concluded
again that speed was not a signtficant cause ‘of lowér scores
for black students despite the fact that there was a
statistically “significant relationship between the race of a
-~ student and the sco‘e gains obtaied ufider relaxed time

. pressures.®! . ¢
Thusfar the issue of bias caused by time pressures has only
- bedr¥ explored on reading comprehension sections of the
LSAT, which have now been elimind®d from current forms.
i It would be useful to reexamine the impact of sspeed on
scores obtained on the Data Interpretation subtest. This .
subtest is not conipleted by many candidates,** and

Qo pmduces the lowest relative scores amiong black
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candidatfs.***It may be that [{IC unusually low scores of black
candidatdg_on this section is a result of the unusually
stringent time pressures involved in Lomplctmg the section.
Evidence about the effect of speed in completing a ‘reading
comp.ehensnon subtest 1s not dis rectly relevant to this
mqu:ry - .

2. Defective Qiestions .

Each question appearing in the Bulletin is p.csumabh an
example of a question which 1s actually scored on a form of
- the LSAT. The complete sample LSAT provided in the
Bulletin is a “retired form of. the test with the correct
answers. ™ Yet not all, questLons which appear on an actual
form of the LSAT. are scored. Some questions are
“pretested™ on each form."The- fesponsé patterns,or the
unscored questions zijzqupdred to the reponse Jpatterns on
scored items. Those items which do not fit the patten of
responses of scored questions are then reexamined for
ambiguity or other defects..Some of these questions are
revised. some are discarded. It is not public Knowledge how *
many questions on-each form are experimentdl. Information -
obtained as part of this investigation revegls that the number
of scored ltems on forms of the LSAT |remains constant.
“The number ‘of unscored items varies ffom test t;;;e/syf'
recent forms 30 tp 45 mmutcs of testing time een
devoted to unscored items, ™ ' s
N6 information 1s av dllablix{mdlcdtc what proportion of
- the pretested questions are eventually revised or discarded
because statistical anal¥sis revealed discrepancies n
response .patterns. During the early phases of the LSAT .
slightly more than half of the items which were tried out
experimentally appeared in a final form of the LSAT.** On
the Multistate Bar Examination (MBE). also prodficed by
ETS. the questions are not pietested but put on the 206
multiple-choice test with the eapectation that they will all
contrjbute to the final score of candidates. Yet. after each
Wmmstmnon af the MBE. jtem andlyses similaz to. but not
as rigorous as. the analyses performed on the LSAT pretest
questions are conducted.”” On the February 1973 MBE 5
out pf 200 questions were considered defective after
examining the response patterns of candldatcs o~
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Candldatcs encountering these Jefective pretest items on -

an actua) form of the LSAT must assume that these .

questions will be scored. Those recognizing their defective
nature may be unduly affected by~ these quesnons by
spending inordinate time trying to unravel the ambiguity, or
by attempting to achieve consistency in their answers
betweehn questions which will be scored and those which will
eventually be discarded because pretesting indicates the
defect. In gemeral. then, the presence of these questions
which are eventually’ acknowledged as defective will lower
the careful candidate's estimate of the entire test and may
adversely affect such a candidate's perforrnance. on other
questions. The sample booklet may l%(ee of such questions

ality of the actual
questions encounte: red l}y candidates.

3. Content of Quesn'onl Types . .
Each of the major sections and item- ubés' must first be

evaluated for their face validity—does this type of question *

seem to have relevance to th§: Study of law. This face validity
should Aot be confused with the requirement that tests have
content validity. Content ialidity involves the similarity
between the complete content of the test and the content of -
the performance to be predicted. -Thus. the test format of
selecting” among multiple-choice options and the speed
pressures are both elements of the content of the test. If one
typically encounters situations similar to the face validity of a
guestion-type. but 1s neither perrnmed to select among a _
fptedele'mmed set of options, nor requrrcd to decide withina °
yery shbrt perlod of time, the quesuon lacks content validity.

If certain ty pes\of items lack this face validity some students
will lose motivation and score below their true potential on
items which had facé validity. If a student is reluctant to take
the LSAT in the first place, the likelihood of adversely
affecting their motivation by requiring them to answer ques-
tions with no.obvious relevance to the study of law is
increased. Students who have had a hlsfory of poor results
on st‘andardlzed tests are likely to approath the LSAT with |
reluctance. Minérity group'candidates.are likely to have had *
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In addition to face validity, each item type must avoid cer-
tain pitfalls which may reduce its validity. For example. if
speed is ifrelevant to the underlyin ability to be tested, then
a test with severe time pressures may tap tesf-taking skills
but not underlying cognitive skills. So, too. if the question
seemns related to.an actual legal skill. but approaches that &
skill in an artificial way, irrelevance may impair validity.

All questions reviewed in this chapter are drawn from the'
Law School Admission Bulletin and LSAT Preparation
Material distributed to candidates in*1979-80. To avoid any

*  possibility of introducing errors during the transcription

process, quotations and sample questions from this booklet

have been reproduced directly from the original typeset.*

-

- a. Logical Reasoning - by

Lawyers are presumed to be logical. Much of their work.
both written and oral, involves persuasign through argu-
mentation and analysis. Those prone to logical fallacies are
unlikely to be considered good lawyers. Thus. the title of this
section seems quite reasonable to include in a legal aptitude
, test. Yet the description of the section in the Bulletin distri-
. ‘" buted to candidates suggests that a common set of experi-
ences,betweén those giving and thosé taking the test would
iqcreasgi student’s probablé score on the section. The des-

"~ cription states>

? .
The questions sample a variety of abilities that can be consid- )
ered subtypes of the ability, to reason logically ar‘l crittcally
Questions measuring this ability require that you be able to (1)
recognizaythe point of an argument. (2) percenp’presuppos:- .
tions essential to or supporting an argument or chain of reason-
1ng. (3} draw conclusions from given evidence o- premuses, (4)
infer missing material (such as imphed arguments or antecedent
and follow-yp statements).(5) apply principles that govern,one
argument to another argument, {6) dentify methods of argu-
> L]

*Permission to include excérpts from the Bulletin has been granted by the Law .
Schoot Admission Council in return for'the inclusion of the following notice. On
condition that the author note that all LSAT questions and rclated copynght 4
materials included in this report are taken out of context from the oniginal publica-
tion, whichi may be obtained from the La% Sobool Admission Council, 11 Dupont
ICirclc, Suite 150, Washington. D.C,, LSAC has given permussion for their repro-,
o U tion.” c .

=L C184

-




¢ ) .

138 TOWARDS A DIVERSIFIED LEGAL PROFESSION

ment and persuasion. {7) evaluate.arguments, (8) differentiate.
between statements of fact and opinion, (9) analyze evidence
and (10) assess claims critically. .

With so many potential flaws to be found in statements, it is
not implausible to postulate that different candidates will
find different flaws. However, without an opportunity to
explain one’s -multiple-choice answer, such logical analysis
will be considered erroneous. In addition, without such
explanations, this investigation cannot fairly evaluate the
quality of the questions. In the subsequent discussion of
potentially biased questjons this report Will offer plausible
explanations of how questions in this and othér sections may
. be biased. However, without actual response patterns and
explanations for erroneous responses, these explanations
. must remain hypotheses. .

The reader may, however, considert whether a candidate
following logic similar to the Report's ought to be considered
illogical and likely to be a poor lawyer. This is particularly
true ‘when one reflects on the attributes of legal reasoning.
Since each client ought to be represented by a competent
lawyer, the lawyer is faced with the task of making logical

" arguments which will benefit the client’s interests. Often this
" requires manipulating the facts and the legal principles in
ways different ;;hﬁ'n those followed by opposing counsel.
—  -Each can be expected to employ fundamental logical prin-
ciples, but can also be expected to arrive at different results.
A true test of legal ability might therefore involve the various
manipulations of facts and law that are possible from a given
. situation. Indeed, this is the format of the typical law school
examination. (See §VI-B.) Yet capdidates exhibiting too
much creativity during the L ay be penalized to the
extent that they will be excluded from law school and never
given the opportunity to demonstrate a general facility for
; logical manipulations. :

An additional criticism of this type of item is appropriate.
" It involves the interaction of a candidate’s response style
with the.options offered as the possible answer.

- ‘ (A) response style 1s a habit or 4 momentary set causing the subject to carn a
. Uifferent score from the one he would ¢am if the same items were presented
in a different form  In frue-false tests particularly. some people have the,
habit of saying “truc’f when 1n doubt. while others ase charactenistically
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suspicious and response “false” when uncertain. If the tester has included a

large profjortion of true statements on his test. the acquiescent student will
eam a faifly good score ¢ven if his knowledge is hmited.*

This rgport cannot identify the proportion of answers,
which dépend on a “true” finding rather than a “false” find-
ing. It can Merely note the existence of true-false questions
on the test. This is not obvious, since all answers involve five
options. Yet Question 11 of the Sample LSATis an example
of a dxsguxsed true-false question.

Questions 10-11

®

Neithey Condorcet nor Comte dénied_ that the increase of
knowledge brings evil with it. But they affirmed or implied that
this increase. if it continues. must eventually cure these evils
and others also. It never occurred to them that the knowledge
needed to cure these evils might be available and yet not be
used. Every man. they thought, desires happiness. If men are
unhappy’and can discover the causes of their unhappinessand .
how to remove those causes. then it is highly probable that
society will make use of this knowledge to bring about good. >
Unfortunately. this argument is not so convinclng as it looks.

-

11. Which of the following is (are) assumed in the argument .
. of Condorcet and Comte as summarized' by the author?

L. Knowledge will increase indefinitely.
11. Arguments that are merely probable are the best we
can expect In human afairs. -

i A:gumenls that apply to individuals apply equaliy ’
well to groups. - .
. 4 .

« - C{Ayiresly " (8) NIShly TTC) Tand Honly
(D) ltandiitonly (E) L1l and I

In order to answer this question correctly, the candidate
) must first decide whether I, II, and III are individually *“true”
“false™ and then choose the option from A to E which
correctly reflects the complete judgment about the com-
-bination of each individual statement. Thus, the question
format is a disguised true-false question. with the answers
in a group of 3. If a candidate agrees, with one of the .
desnred choices, but disagrees with another desired choice. /
the candidate is given credit for neither answer.* True-false
questions ar¢ being scored in | groups. The flaws with true-
‘ false questions are not necessarily, eliminated. Yet the
advantage of dxfferennatmg candidates quickly with.only A
few such questions ts apparently significant enough to retain
_such questidn-types on the test. .

ERIC ~ - 18 .
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b. Practical Judgment .

It is difficult to argue that those lacking pracucal Judgment
will be good lawyers. Yet it does not follow that the ques-
tions contained in this section 3ust|f\, the inferenceghat those
scoring low on the section 136k practical judgroenfl. The title
is a contnbutmg factor to the “overinterpretation™ of test
scores in evaluating candidates. A less universaf title to the
section may deflate its apparent significdnce. The testing
profession often discourages overinterpretation ‘of test
scores.”’ Yet, as one ETS researcher candidly admuts:

The ovennterpretation that occurs is not without its encouragement
within the profession. But when these tests are represented as
assessments of highly valued parts of the spectrum.-the issue of test .
bias 15 legitimately saised. since 1t 1§ a great leap from being unable
to work a few problems on a paper-and-pencil test to being declared
lacking tn pmcucal judgment.”

A more accurate assusment of the content of the section is
contaimed in the subsection titles of. ~"Data Evaluation™ and
‘L. - analysis.” In essencé, these questions involve \the

passage descnbing the business ™3
LSAT all 25 questions relate to one
oudiness situation =

The content validity of this section depends on the area of
law one wishes to practice: Those seeking to enter tax law.
corporatetaw or-anrrusriawwill probably encounter situa-
tions stmilar to those on this section. Yet others aspiring to
the protccuj%n of it liberties. cwvil rights, or chiminal justice
may ehcounter such business decisiong only rarely, if ever,
during their gctual practice. To make !‘xelr entrance to law

~school contingent upon scoring well o the Practical Judg-

ment section seems unjustified.

The practical effect of this item type(can be seen in the
relative scores of candidates majoring in different fields.
Enginecring majors score highest on this section, followed
by Natural Science majors and Economics majors. Candi-
dates majoring in the Humanities do worse on the section,
with History. Government and Political Science majors also
sconng below average.”* The indirect effect which this
section has on the opportunmcs for legal education of.
students majoring mn variqus ficlds is at odds with the long-
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standing tradition of the legal profession to avoid pre-
scribing an undergraduate curriculum. No state has attempt-
ed to lay down specific requirements for the content of
prelégal education; rather the Association of American Law
Schools merely advises prospective law students to avoid
undergraduate law courses.* and the American Bar Associa-
tion limits courses “without substantial intellectual content"
to ten percent of the credit toward the college preparation
requirement unless the candidate fulfills tHe requirements
fofa bachelor’s degree.* .

_ Since the legal profession has avoided direct control over
undergraduate curricula, it is doubtful whether the indirect

preference for certain major fields is justified. Moreover.

since a major rationale of the LSAT is to put candidates
from a variety of undergraduate majors on a common
footing,* it seems inconsistent to favor students from certain
majors on the test.-

The preference given to candidates likely to engage in
quantitative business decisions on the LSAT also seems
inconsistent with the treatment’of business law on the bar
examination. The MBE includes six subsections including
Property, Torts. Criminal Law, Civil Procedure. Evidence
and Constitutional Law. No heavy empbhasis is placed on
quantitative skills or business law. California has adopted a
program to certify lawyers specializing in taxation.®” This
specialist certificate is awarded after the attorney has already
practiced law for five years. This method of insuring a
measure of competence among lawyers specializing in busi-
ness and tax practice seems preferable to using the LSAT to
screen for such ability among all prospective law students. It
is ironic that California‘s Taxation specialty certjficate is the

"exception, while the requirement that 9rsspirmg’lawycrs

exhibit excellence in analyzing business degiions is the rule.
The discriminatory impact of the Practical Judgment sec-

.tion and the Data Interpretation section (which appeared in

the Bulletin and Sample LSAT distributed in 1978-79) is

copsiderable. These two subtests produced the lowest

relative scores among black candidates.® One may_not
consider an attraction to corporate Practice to be an element

o of cultural bias. Nonetheless, if the LSAT is systematically

-
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lowering the scores of the average black candidate. and
favoring those black candidates who aspire to certain legal
specialties. while disadvantaging black applicants who aspire
to civil rights or cnvil liberties” practices. the social signifi-
cance of this preference system cannot be overestimated.

¢. Quantitative Comparison .

The Bulletin describes the Quanttative Comparison
section as follows: -

The questions in the quantitative companson section are de-
.s1gned to test your reasoning ability in making quick and accu
rate decisions as to the relative sizes of two gwen quantities,
labeled A and B. and in perseming when there is insufficient
information gwen to make such a decision The emphasis 1s on
facihity with camputation shortcuts—approxymnating, converting
common and decimal fractions, simplifying expressions contain- -
ing radicals, exponents. or other algebraic operations, recogniz-
ing and dispensing with common factors and addends, and then
weighing fhe zelative contnbutions of those remaining portions
of the two quantities Without some facility in these areas. it is
unlikely that you will be able {4 complete a satisfactory number

- of compansons in the timefallocated The content ricludes
anthmetic, data interpretatioh, elementary/dlgebra. and very .,
elementary or intuitive geomet
~ o

¢
A

Many candidates may legitimately question the facé
validify of this section. Lawyers and law professors should
consider the zelevance of such skills to the study and practice
of law. Even if one decides that some familiarity with
mathematical operations is helpful in some areas of the law.,-
thé further question of “the level of proficiency must be
addressed. Among the suggested approaches to the
questions are the following two:

3 [f the quantities being compared do involve vanables, re-
member that the negative numbers become smaller as therr
absolute values becorge greater Remember also the unique’

behavior of such numbfers as 0 and 1
S

Y

4" Ifethe quantities being compared involve powers or roots,
Jremember that numbers between 0 and- 1 behave differently
when raised to a higher power than do numbers greater than 1.
Take time to consider all kinds of numbers before you make a
decision” As soon as you establish that quantity A 1s greater in
one case while quantity B is greater in andther case. choose

, answer (D) immediately and move on to the next comparison
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THese cautionary statements indicate that those scoring
highest on the section will be those familiar with

* computational idiosyncracies and comfortable with the
speed at which these questions must be answered.

The Data Intespretation section appearéd in the 1978-79
and 1980-81 Bulletins, but only the Quantitative Comparison
section appears in all three Bulletins spanning 1978 to 1981.
This preference for Quantitative Comparison is curious in

‘ light of previous research comparing the two sections. A
1974 study evaluating several operational and experimental
item typés compared the two sections:

| Because Quantitative Companson items go very quickly. a 15-

§ minute section of them contains as many items (25) as a 30-minute
section of Date Interpretation. The Data Interpretation items have
been considered to be more suitable for law school applicants. while
the Quanmame Compansun 1items are more reliable and cheaper to
Wul(C

Despltc its apparent suntablhty* law school applloants the

Data Interpretation section was apparently dropped in favor

of the Quantitative Comparison section whigh was cheaper,
easier’ to write,” and suited to- a more speeded tést. More
disturbing was the frank recognition by these three authors
that: **(a) fecent study.*. .has shown that Quantitative

Comparison items are susceptible to coaching for high

school students.””” This statemeht seems contrary to the
impression given in the Bulletin which states:

There is no evidence avarlable to LSAC. LSA3, or ETS that tak-
ng LSAT preparahon courses Improves an examinee's score on
average or gives an advantade that cannot be attained by con-
scientious study of the LSAT preparation matenal in the Bulletin

The La hpol Admission Council and Educational Testing
Servicg/ do not sponsor, support, sanction, or have any rela-

tionsflip with courses, schools, or other publications purp’omng
to improve LSAT scores. N

+
\

While it may be in an individual's,self-interest to take a
preparation course to improve performance on the
Quantitative Comparison section, it may be in the general
interest to reevaluate the basis for including the section on
the LSAT. - /
' e Quantitative Comparison item type is also included in
O he Scholastic Aptitude Test, the Graduate Management
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' "Admission Test, and the Graduaté Record Examination,”
. The dnclusiorr of this type of item qn so many tests raises
se.louS questions about the relationship between reseaich
results and practical test development activities. It also raises
concern$ that some who have benefitted from coaching or -
have simply done well on this type of item may-be unfzurl»
ad\antaged In their admisSion opportunities to a wide vagiety
of graduate and professional schools. The single ability to
perform well on Quantitative Compaiison items mayn be
t;an'sldted into a mulfifaceted advantage in the quest for
college and graduate edu?&Qp opportunities.
d. Principles and Cases . .

This section nvolves questions related to hypotheticdl
legal p'mCIpIes and imaginary legal cases. There are. four °
types of Problems in this section: although each candidate
will only entounter thiee types on a single form of the test.
This variety of rules and rule changes indicates that
) considerable familianity with the test format 1s essential to
, achieving a high score. Since this sectidn is also one of the
" most speeded of the sections, with mor&ﬁan ten percent of -
the eandidates failing to complete the test, ” famihaity with
the Bulletin and Sample LSAT and perhaps even exposure to
a couaching course should improve onels chances of
#Mchieving a hlgh score.

The section 15 included on the test because 1t has face
validity.” This p.cfe.ence for face -validity overcame
statistical *results which indichted that a slight increase n .
validity could be achieved by decreasing the emphasis on
' Principles and~Casés in a revised LSAT.™

The face validity* of this section is not unchallengeable,
however. Although the section does try te simulate the -
logical processes which lawyers undertake. its fo*mat does
not simulate the actual ‘legal practice of attomeys The
sectiort_gives four alterfative options. enly one of which is .
the preferred respons¢, Yet, as one law student aptly
stated"‘"th""ﬁasns of lgw is that there are at least two

- arguments for anythmg and that the conclusions arerf't
important but reasoning is.”™* At the most basic level. then,
a test which considers only one response correct does not fit
the rationale of a legal system which is giounded on an

[mc
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adversary model in which_ both sides are represented by
competent counsel.

The preference for a single answer to questions involving
subtle distinctions results iy low reliability for the section. .
Reliability is a concept desigped to indicate how accurately a
score earned on one forni of the test would reflect 4 score

~earned on another form. Yet the statistical analysis
performed to yield estimates of ‘reliability involves_
comparing the score on one-half of the items in a particular
form with the score oh the other one-half of the items. A low
reliability estimate, then, is an indication that those scorg
well on some questions scored poorly on others. A candidate”s
total score, therefore, depends on the luck of finding certain
questions on a form of the LSAT rather than other questians.
The reliability of the Principles and Cases section is the lowest
among the subtests, yielding a reliablity estimate of .66.™
This low estimate may be an overestimate of the actual
reliability, since the section is quité spedded and the formula
employed to arrive at this estimate is only considered
appropriate for an unspeeded test.”

The face validity of the Section also invol@ long-

debated issue of whether candidates with specific knowledge

. of the Jaw and legal terms ought to be given an advantage in

a legal aptitude test. From its inception the LSAT was

- designed s6 that no specific legal kn ledge was Bresup-
* posed. One early review of the test noted, however:

an dpphicant may,find it easler toYead many of the items if he has

previously encountered sitch legal terms as “*warranty.” “title.certi-

ficate,” “statutory grant,” %etc.. or is famibar with stlted legal

phraseology.™ . . :
i

.

The current Bualletin ressserts -the proposition that legal
knowledge is not preSupposed: L

-

. With respect teo
*y reading comprehensjon, you must be able to understand, accu-
rately and in datail, the situation presented by a set of facts and
1 recognize differences between several pnnaples stated in lan
+  guade similar to that msed by advocates and junsts This Jan- *
guage'does not, however, presuppose a knowledge of law, and
the meanirig of technical terms wll be éxplained n the pnnc
ples presented. -
C - -
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Y et the Principles and Cases section contams a variety of
Iegal terms which are not defined i iy ‘the test materials. Such
terms include "bregch of contract.”” “restitution.” “a crime
lmolvmg moral  turpitude,”  “insurable interest.”
“edsement,” “warranty. " etc.
. The variety of legal terms, some of which are defined
makes it plausible that those familiar with the terms and
principles they involse will do better on this section. Some
indication of the effect of familianty with legal reasoning on

.- Scores Qn thig section may, be found-in an expenmenl report-

~ERIC
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ed in 1963 in which third vear law students were readminis-
tered the LSAT. Prlncnples and Cases was the only section
shomng appreciable score gains at both law schools included
in the study.™ One may infer from this result lhat';hose fami-
liar with legal terms andddgal reasoning beforc emenng law
schHool-will do better on this section.

It has been argued that inclusion of specific Iegal know-

'Iedge is justifiable if it increase’ the piedictive vahidity of the

test.”} The policy decision of the Law School Admission
Counc:l to prepare a test which does not presuppuse specific
legal knowledge appeats to reject this argument. Yet predic-
tive improvement may not attually occur because of the
mclusmnof legal knowledge, regardless of the stated purposes
of the LSAC. One study found that the LSAT had virtually
no predictive value for that subgroup of students character-
1iwed by an early decﬁsnon 16 study law made during high
schogl or college and by a tendcncy to have fathers who were
lawyers.!' This evidence is consistent with the hypothesis
thatinclusion of specific legal knowledge ¢ causes the scores of
those familiar with legal practice to score higher on the sec-
tion, but that the higher scores earned on this section do not
necessanh indicdte that students bcndmmg from prior
exposure 2o the law will-also perform well in law schoo).

Since only 6 percent of minority law students have a lawyer
in their immediate family.* minority dpplicants are likely to
" be dlsadvanldgcd in the Principles and Cases section.

e. Quahty of the Bulletin

The careful feader 1 preparing for the LSAT by conscien-
tiously rcadmg and analyzing the Bulletn and sampk LSAY

5 . . 19(3 . >
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will form an opinion about the quality of the LSAT from the
quality of the preparation materials. Unfortunately, unmus-
takeable errors appear in the Bulletin and may deffate a
candidate’s estimate of the test’s quality. In addition, the
candidate taking an actual .SAT encountering such errors
will be confronted with the difficult choice of deciding
whether an uninténded error exists in the tegt or whethera -
subtle point is being. tested., Singe the errors appear in the
Bulletin, which has been prepared for public dissemination

and scrutiny, there is the possibility that errors also appear -

on actual forms of the test. Since the same errors appear In

the 1978-79 angd 1979-80 Bulletins the conclusion seems
warranted that republication of the same materials does not .
invplve reediting of those materigls. Thus secret tests are

onfy as good as they'were when first reviewed.

Imprecise Logic : -
Consider the following hypothetical legal principle. fact
situation, an(d explanation offered in the Bulleun.

PRINCIPLE ,

An employee Is entitied to receive workmen's compensation
benefits whenever he suffers personal injury by accident arising
*  outofandin the course of his employment. An accident is an un-
. looked-for mishap or an untoward event which is not expected or
- designed. An accident arises out of employment whem|t results ' ‘.,
fram a risk to which the employee Is subjected by his employ-
~ ment and to which he would not have been subjected had he not
beeri so emiployed. An accident is Inthe course of empioyment
when it takes place within the period of employment, at a place
where the employee reasonably may be, and while the employee
is carrying :3! his duties or something Incidentalthereto or while .
he is performiing some other act which he has In good faith under- ~
taken to advance the interests of his employer.

‘

" 3. Maureen is employed as a clerk at Calco: a factory that pro-
. duces molded plastic dinnerware. She usually works in a
‘ small office at the frnt entrance to the plant. One day, be-
cause a mall delivery clerk did not report to work,
' Maureeg's supervisor asked her to take a rush order over to
’ Drwing of the plant. As she was turning a corner in a corri- .
dor leading to D wing, she was greeted by a friend who -
asked what she was doing over there. In answering her
-friend, Maureer failed to notice a drop cloth and ladder
placed in the corridor by painters who were painting the
corridor walls. She tripped gver the drop cloth, fell on the
ladder, and broke her wrist, Maureen claished workmen's
' compensation benefits from Calco. Held. fof Maureen.

O
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* Which of tigs following was the major fnct'orhthedhpod-' !
* tion of this case in light of the principle above?. *
(A) Maureen usually does not deliver orders within the
" : il

P
N (B) "Maureen's supervisor asked her to deliver the order.
+(C) Maureen's attention was distracted by her friend’s

greeting.

(D) The equipment over which Maureen tripped was nor-
mally used by the painters.in carrying out their
duﬂu. &

¢ (A) might seem to be a reason why

Maureen should recover benefits, because she was doing some
thing she was not used to doing, and mishaps might be more like
Iy to oceur in such a situation But such a line of reasoning runs
counter to the intent of the principle. which allows compensation
on}y if the accndent happened' while the employee was working

The careful reader will notice that “qfity if " in the last l{ne

of the excerpted -explanation to this question is ithprecisé

The author appareml) intended to indicate that the purpose

. of the principle is to compensate for gh accidents arising out
of the legitimate employment duties. Those with a flair for

edmng might be tempted to reword the last line to read:

« whenever the acadent happened while the employee was
working in Iegmmate employment activities ~* The candidate:
recognizing this imprecise use of language may 1o gad
question the quality of items in other sectlons ]
designed to test for appropriate language usage

o Omitted Words.

Consider the following Principle of law ‘preceding a Senes
of- four cases.

. ' PRINEIPLE .

' In the law of defamation. slander Is an oral accusation made to

« _ athird person that fails Into any of the following categories:(a) -
the commission of a crime Involving moral turpitude; (b) the

) charge of having a loathsome disease: {c) the imputation of un-

chastity to a woman: and (d) a statement that affects a person in

h{s trade. business. profession. or occupation. When a statement

fdlls into one of these categories, the indivtdual charged Is en-

titied to recover damages even though he cannot point specific-

. ally to any financial foss. The truth of the statement wijl de[cat

thc rlght to recovery.

Thc careful reader mll potice a lack of parallelism in §10
N four calegones of slander. Category (a) should includ

noun to parallel ““chargé,” “lmputanon. * and “statement”
o  which begin the other categories and indicate things said by
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the slanderer. By contrast, “commission™ indicates what the
victim of the slander is supposed to have done. Yet as the -
. Principle reads in the = Bulletin, ‘the word “commission™
seems to be compared with these three nouns. Gandidates
. will latdf be tested on their ability to recognize parallelsm in
another section of the LSAT. Those proficient at such identi-
fications will be troubled by this error. since they have been
cautioned that:

-
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/
The principle may be either real or imagihary, but for
the:purposes of this test you are to assume it to e valid.

The CL}eful reader must then decide whether this 1s a type-
»  setting and proofreading error which should be overlooked |
. or whether this is an intentional alteration of the law of
slander designed to identify a careful reader such as our °
puzzled candidate. The puzzle becomes more apparent, since
the first case gelated to this Principle is stated as follows

1. Grey was the pregident of a business corporation i"d White -
was |ts treasurer. Because of several inconsistencles that
appeared in the accounts of the firm, Grey became con-

ed about White's honesty. Grey carefully watched
White's activities for the next several months untit he was
convinced that,White was tampering with the company .
funds. At this point he visited White in his office agd, after /.

{ revealing the basis of his susplcion, accused White of larce. :

ny. White had a sufficient explanation of the inconsisten-
cles and had not, infact, taken any money from the firm.
In an actidn for slander by White against Grey, White wit "
. (A) win because he has been charded with the commission
of acrime :
+ (B} win because he has been charged with an offense that . M
atfects him in his business T . /A

—_ (C) lose because he is unable to show that he sustained Y

any financla loss by reason of the accusation

(D) lose because the-accusation was made to him person. .t

ally and not to someone ¢

f - Were option (A) the desired answer or even an attractive
option. the reader would have to decide whether to ignore
the error in.the Ptinciple or to reject the option because it
dog¢s not accurately state the eleménts of the Principle even
though it correctly states the traditional law of slander.

"

A review of the content of questions is a first ste
. identificagidn of biased clements in a test. A} indicated
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earlier! the questlons are only one source of bias. The lack of
face \ahd’t\ or the undue emphasis on speed may themselves
be independent sources of lower scores for some candidates. -
So too. the expectation that a candidate will do poorly on a &
test may begm a proeess which results in lower scores.

Once the content of questions has been identified as
potentially biased. two additional steps should ideally be’
tahen to confirm this hypethests. First. actual test response
patterns from students should be collected and analyzed.
Second. students should be debriefed after taking the test
under . actual testing conditions to identity the thought
processes which led to certain responses?

Statistical analyses of test response patterns have been
undefrtaken. bui diffetent statistical analyses of test response
patterns yield widely divergent resuits. For example. one
study found “that those questions Which were ‘unusualhy
difficult for all students were, the ones with the greatest dis-

crepancy between blach and white response patterns on the

Preliminary Scholastic Aptitude Test.*" Another study of the
Scholastic Aptitude Test. using a different methodology.
found that the easiest questions were the most brased aganst
.black candidates.* Ohc study of the. LSAT found 20 items
which deviated from the normal response pattern for one or
another minority group. Some of tHese questions appeared

easier for minonty group c¢ndiddtes. including five quéstions
referring to a reading passage concermng social customs
among certamn Ind:,m tnbes, while some of «the questions
-appedrcd casiér for white candidates. An intertiew with
minority candidates taking a sample LSAT revealed certain
patterny in the responses of candidates chodsing incorrect
responses. but was not accompanied by a statistical,
analysis.*

These divergent findings from apalyses of ipdividual items |
may appear to be statistical quirks associated\with different
techniques for identifying biased items. A further inquiry,
however. suggests that studies identifying the ““casiest” items
as biased or the “hardest” items as biased can cach be
elements in a predictable pattern of bias caused by the test
specifications for the LSAT or'similar standardized tests.

Literaturc about the LSAT has indicated that the wrong
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answers are inserted becauss they attract certain candidates.
“Each option must seem reasonable to the candidate who
lacks sensitivity and yet the djstractors must not be so good
that competent judges will fail to agree on the correct
answer.”™” Those who are distracted by. wrong optigqs, '
however, must nof be those who are doing well on the restof

. the test. An efficient test question must disclose:

whether or not 1t will c_onSISIéhtly produce scaores which rank
candidates in the order bf their ability on the function being
measured. The most efficient test 1s one in which each quesfion 15
R separating good candidates from poor candidates to a marked

dq&ree 8 .
In a population composed of two or more diverse cultures,

" the process of cofistructing a test which consistently 5
differentiates candidates can introduce bias. Assume that
there are two culturally distinct groups, the first comprising
ninety percent of the candidates, and the second, ten
percent. This assumption is conservative, since the LSATF
was originally normed. in 1948 when the entire legal .
profession was composed of only 2.5 percent female and 1
percent black lawyers.* The danger that distinct cultural
.groups were adversely affected during the original norming
process is consequently quite real. a

Consider th¢ impact of consistency specifications on two
hypothetical itdms in a pretesj. The first contains irrelevant
difficulties for the majority -group because the correct - “
response to the itém assumes familiarity with the culture of ‘
the minority group. Thus, candidates from the majority,

. group will corréctly answer the item if they are familiar with*
the ‘minority culture but not necessarily if they possess the

- ability the test item was designed to identify. THe second .
item contains material familiar to the majority culture and
therefore irrelevant bias for thé minority group. Similar

-~ inconsistent scoring patterns will result for members of the
minority group., * , .

" The gretést process will eliminate those items found to
-have produced inconsistent scoring pattérns. However, in
this example only the first item is likely to be eliminated..The

8 inconsistent response patterns among ninety pe‘rcem of the
candidates will be’ unacceptable. Yet the inconsistent
response patterns ameong ten percent of the candidates on
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the second item ‘may go undetected in the pretest and the
question could remain on the final test. Thus. although

. both questions contained irrelevant material that made the
question inappropnate for one of the groups taking the test,
only one of the questions 1s likely to be eliminated from the
test. This means gt there is a subtle, systematic bias in tests
which are constructed accordirkg to consistency
specifications.

. _ This process of credtmg bias through item spcmflcallons
would be expected to produce items at each extreme Jf the
“difficulty” spectrum with the most bias against minority
group candidates. At tige one extreme, questions which areg
considered “‘easy " by majority group candidates may merely
confuse students who will eventually do poorly on the rest of
the test. (See section b, following, for a possible example of
this type of biased questjon.) At the other extreme,
"questions which most candidates find “hard™ will be those
which only a few cendidates who have scored well on the rest
of the test will answer correctly. (See section d, following,

. for a possible example of this type of biased question.) In
both situations, those favored by the item selection process
will be members of the majonty group, those disfavored will
be members of the minority group. This suggests that a test

with equal difficulties among questions will be less likely to

j introduce, irrelevant bias into the test. This has been

demonstrated in a computer simulation model comparing

the-bias of a test with equal difficulties across items to a {est
with graduated difficulties.®® Of course. a test with equal
item _difficulties would have to be inordinately long to
produce score differences among candidates that were large
enough to produce any predictive validity. Thus, in the name/
of efficiency, a test specmcallon likely to introduce bias has
been adopted. '

There has been no restarch concerning the practical
effe¢ts of item specifications on LSAT scores of minority,
candidates. The only reported research on this issue inv ol%ed
questions which were already included in the 1970 versiohysf
the California Achievement Tests. Seven subgroups of
students selected to represent various racial, geographic, and
socioeconomic groups were compared. When each grpup
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was considered a separate pretest population and only that
half of the total test which was considered “best” for each
group was compared. a pattern.of results emerged which
indicaged. that an average of 30 percent of the “best”
questions for one -subgroup did not appear m the list of
“best™ questions for another group. The author concluded
that' “'standard 1tem selection procedures produce tests best
suited to groups like the majority of the tryout sample and.
are therefore biased against other groups to some degree. ™!
Since’ this study involved an achievement test rather than an
“appfude’c test. and since all the items were already included
in awversion of the actual test, the implications for potentially
‘biased items in the LSAT seem significant.

The significance of item specifications during the item
tryout phase of fest development can be appreciated by
reviewing data for the Scholastic Aptitude Test (SAT).
which is built according to specifications similar to those for
the LSAT.** The pretest items evaluated in 1965-66 were
arrayed according to their difficulty levels. However, items

ere considered unacceptable if they did not also display

ficiently high point-biserial correlations with the tqgtal test
ore (at least 30) Interestingly. once iterfs were gifﬁcult
nough so that only 30 percent of the pretest group answered
them correctly. legs than half of these items also met the
specifications for Consisténcy. as measured by the point-

“biseral correlations. For items answered correctly by only 20

percent or less, fewer than one-third of these “difficult”
items were also ““appropriate™ for inclusion in an actual
SAT ** In other words. between half and two-thirds' of
the quest\lons which appeared difficult during the pretest
were nonetheless discarded because they did not agree
sufficiently with the total test results. It would be of nterest
to learn the results on these items among members of racial,
minorities The theory outlined above suggests that the most
biased ‘questions are likely to appear at the extremes of the
difficulty scaje. These results indicate that more
“Inappropriata” items are also found at the extremes. These
“Inappropriate” items may also be less biased against racial
minorities. Of course, for items exhibiting negative
correlations with the total score, it is axiomatic that lower

~ scoring candidates would improve ‘their scdres as a group if
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these items remained on gHe final test, yet solicitude for
consistent results, and indirectly for high-scoring candidates,
requires that these items be excluded. Larger total score
differences among racidl groups seem to be the likely
consequence.

Itis important to noté that this approach to biased items is
quite different from approaches commonly encountered in
the literature: Previous definitions of biased items treat them
as aberrations or accidents. One formulation argues that

“bias is discovered when an itém does not fit the pattern
established by others.”™* Yet this definition would be
expected to identify diferens proportions of “biased” items
in varjous forms of the same test. such as the LSAT. or
among various tests. Yet it is the very consistency of score
diffexengials among ethnic and racial groups which causes
concern and prompts this inquiry. Certainly the definition of
bias should be sufficient to include the possibility that biased
items are systematically included in,similarly constructed
tests. The aforementioned analysis is intended to indicate
how test specifications can introduce bias into tests in a
systematlc fashion, by confounding indications of the
“difficulty” of items with articulable rationales 'for poorer .
performangk on the items of &xtremely high or low difficulty
by members of ‘cultural minorities. Surely an obwously
“biased™ item cannot be excused merely beeause it is, a

.particularly “difficylt™ item if that dxffculty 1s itself culture-

bound.

" a. Insensitivity to Minority Group Traditions

Perhaps, the most startling and revealing passage
encountered during the review of the Bulletin appeared very
early in the booklet.

Questions 3-4‘ref¢1 to the following passage. -
A servant who was roasting a stork for his master was prevailed
upon by his sweetheart to cut off one of lts legs for her to eat.

When the bird was brought fo the table, the master asked what
had become of the othey leg. The man answered that storks never
had more than one leg. The master, very angry but determined to
render his servant speechless before he punished him, took the
servant the next day to the fields where they saw storks, each
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standing on one leg. The servant turned triumphantly to the mas-

ter; but the master shouted, and the birds put down théir other

legs and flew away. "Ah, sit,” said the servant, “‘you did not shout . '
to the stork at dinner yesterday; if you had, he too would have

shown his other leg.” \> ..

Although the question refers to a servant rather:than to a
slave, black candidates may take . offense at this
condescending portrayal of the actions and kpeech of a
stereotypical servant. The explanation to the question begins
with a reference to' ““the humor of the® fable,™ but black
candidates may not see the humor. Instead, the miere reading
of this passage, whether in the Bulletin or aft actual formof the
LSAT, may lower the candidate’s motivation to do well on the
test, or may break the congentration of ‘black candidates so *
that valuable time will be lo?t or so that the normal processes
of logical reasoning will not be adequately tested by
subsequent questions which themselves contain no slements *
of bias. . - '

~  The presence of this passage in.so prominent a place in the
Bulletin raises serious questions'about the sensitivity of those.
who prepare the LSAT to the experiences and traditions of
minority groups. To ignore the fact that black candidates view
the history of slavery in ‘America differently.than do most
“white candidates is to ignore a central element in the cujtural .
background of black candidates. The appearance of this
question raises serious questions about the adequacy of
procedures relied upon in the development of the LSAT to
elinfinate cultural bias.

»  Itisimportant to note that the biasing factor associatéd with
this}passage is not related to the edtcational Achievement of

L

‘

.

the plack candidate. Blacks with excellent college records and
refatively advantaged economic backgrounds will nonetheless
take offense at the passage, Of course, no# all black
candidates will react similarly to the passage, but those whose
scores are lowered by its presence will be harmed by the
cultural insensitivity of the LSAT, rather than by
disadvantages which individual blacks may or may nof have
suffered. - , o

In the course of the months between the first identification”

o~ this passage dnd the publication of this report, several

ERIC- T - .
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revealing reactions to the passage by sympathetic white,
readersdesene mention. Some readers argue that assocmtmg
this episode with the Old South is inaccurate. One reader
claimed that the scenario occurred in Medieval Europe—the

occurred in Old England—the reader had an English

»surname. In fact, storks are wading birds found in Europe but
the variety of locations assoamted with the episode is closely
associated with the reader’s own culturgBackground. W hites
are prone to emvision a feudal scene, blacks and other
minorhty readerstend to imagine a black-w hitg slave-master
situatjon. Thus, the passage 1s revealing becausedit reveals the
Jprobable racial identity of the reader when the reader is asked
to locate the setting of the episode. -

Other readers have, argued that the dialogue 1s not a
condescending portrayal of the actions and speech of a
stereotypical servant—after all, the servant outwits the

« master. Yet this cnticism also misses the point of the insult
blacks assoaate with the passage. No one seriously believes
that the servant is intending to outwit the master with the
truth. Irstead, the folklore_tradition of “house niggers”
always portrays the-sérvant as more clever than the master.
Yet the social position of the servant is never in doubt. The
folklore promotes a stereotype in which servants are’not to

=, be trusted—evgn when their wits are keen—since they are

the difference between hive and dead storks will not dissuade a
. pscrvant bent on deceiving a master.
) . .
. . \

. . . N “0 '
b. ‘let'erent Interpretations of Intentionally Ambiguous
Wording .

Question 3 in the sample Logical Reasoning section refers
to the previous passage.

3. Th‘e servant’s final retort to his master would be true if
which two of the following statements were simultaneously
true? - N .

L. Roasted storks at the dinper table behave just as live
storks in the field do.

- Il. The missing leg on yesterday’s roasted stork had ac.
Q .o, tually been tucked under the bird. T
. %

reader had a German surname. Another claimed that it

porlr'd)ed as deceitful to the point where obvious facts such as -
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" HI. The master had nofundertaken to teach theservanta -
Tesson? N - ‘ s . ’
IV> The seivant's sweetheart, rather than the servant . .
himself, had cut off the stork’s leg. /\

e (A)land I (B) Fand-lli (C) {1 and Ii
(D) land IV (E) Il and IV

The desi }'respoh§e is (A): Readers selecting this an3wer
may consider the question to_be an easy one. Yet the
explanation indicates that this Question is of about average
difficulty. This means that approximately 65 percent of the
candidates answesgd the question eorrectly.” A sensitive
reading of the question reveals a possible interpretation
which, if chosen/would praduce an incorrect response
because of cultural background. The explanation offered for

the correct answer argues that: *“The serxant’s retort s a logical
. conclusion if certain assumptions are made." Yet this is not
precisely what the question asks. It asks under what
circumstances the servant's final retort ““would be true”—not
what circumstances would make the retort vlogical.”
Candidates who recognize theServant's final rétort to be falsg,
rather than true, and who were cognizaht of the inflammatory
political situgtion invglved in a'sqgiggt mocking his master
might be quickly drawn to option I1I. Under this reasoning, if .
the master had not undertaken to teach the servant a lesson,
the servant would not have relied upon a clever retort to
réfyte the master’s attempted proof. Since this question js one
of those which scores true-é/alse items. in groups, the
candidates would then be forced to choosé another option to
*accompany the first choice. Options. I and Il are unlikely
choices, since both options depend on changing the objective
state of physics in the world, whereas the candidate is only
searching for an option whish changes the political situatjon
within which the final retort is made. Option IV would be the
only pléu;ible option for-such a candidate, although the
choice would be made reluctantly. The candidate may reason
that, while a typical servant would hot turn in this sweetheart,
. thewhite. question-writer may assume that he would and
therefore IV is the desired answer, The explanation does not
explore this potential ambiguity. Instead. it rejects Il
. because "*(III) does not bear on the truth of the servant’s
Q : '

-
—
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, retort.” Yefthis 15notpreuselywhdtthc question asks ltasl\s
what conditions must edist under which the retort - \muld be™
true.

. The thoughtful reader may ponder the differefice between

. the options in the question and the- explanduons & the

. Bulletin. The options were consctously chosen towbe dttractive

to somg candidates. Thosé selecting the correct apswer may

find little .attraction with the two undeslrgd responses, Yet

. they were inserted into the question. Could it be that_ the
., question-writer saw the ambiguity and selecFd the options to
. play upon that ambiguity? In contrast. thegxpfanatlon does
nog recognize the amblguu) and gives littlé ‘crgdit to those

N selecting the undesnred options. The e‘(planatlon ‘avoids the
. . potential amblguu) by slightly revtsing the import of the

question to make the optipns seem silly. Yet other quesuons
. .. force,the readeY to stick to the.wording of the question
.o precusel) Candidates which reword the import of those -

. ', questions, as much as -this explanation does' will likely be

penahzed for their i lmprecmon . . K ‘.

c. Ign‘orz{nce of Mi_ngrity Community Values
~ Several que’stions'ha\é apparently ®een 4nserted into the’
ASAT to reflect the expenences of minority group members.
. Yet one éuch quesuon may have introduced bias by not

LN reﬂectmg m.monty perpsective in sclcctmg ‘the Best answer.

. v . For a num'ber of yean Samuel Wllllams. the blac% man- -
. "ager,of a retall shoe store in a large midwestern city, had .
, " beenintetested in opening hiis own business. In the summer
. . of 1960, he began to seek support from the citizens of the
(5) community for a store that would retail-high-quality, medi- '
f ’ ~um-priced men’s. women'’s. and children’s shoes. The store )
. * . was to be located in a business district occupied omi-
“. ‘ nantly by black-owned and bidck-operated establi ] q
. and would be within walking distance of three local co . |
« 7 4 >N {10} leges with a total student population of ovér 8,000. MoW, e
. . ' 7 than 15,000 black familles lived in the city, each of whic%® « -~
. . could be expected to- spend from $100 to $1,000 each
T ’ ‘year ,on shoes, handbags; belts: and ‘other apparel.. Wil
" ~'llams estimated that the buying power of the consurhers
(15) living in the immediate vlclnlty of thg\qstore was about .

T, . - $25,000,000 annually,- . N
= oy LT In exploring the possibllity of raising the necessary in- -
T .\ vestment capityl to establish the firm, Wjﬁlams aad con- .
Fs Q - *  tacted g large number of potential nocld\oldcu duﬂhg the .

B : s . ',' . :
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'R0} summer months, hoping that 100 to 200 membets of the
' black community would invest in the store. He predicted

,  that these stockholders would bring their business to the .

~ . store-and would encourage > their friends to do the same

» , Busin . lncludlng local Insurance executives,

(25) bankers, réW estate salesmen, Contractors, and grocers, as

v well as housewives and professional persons, attended sev-
"x&l meetings to discuss the venturé, and a small group of

t

. persons agreed tG finance the application for a charter and,

to underwrite the initial costs accompanying incorpora-
(30} tion. This group would later recetve stock for-its contribu-

. of potential stockholders was’deing assembled

. : Williams had cargfully planned his campalgn to raise the

necessary Investment capital to open the business, and'he

Y. (35) had made a good start toward raising the S35,000,qeeded.

& 1 But by September 12, les¢ than a month before the planned

. opening of the store, only $16.000—46% of the needed

_ ‘capital—had been acquired and placed in a special bank ac-

count. Willlams was concemed that, without the entire

- {40), sum of investment capltal there would not be sufficlertt

funds for advertising, ﬁnanclns of accounts payable. fixed

. costs and ‘overhead, and complcﬂon of remodellng At

best, the cost of the firm's operation'could be projected for

only a shoort period. He realized that some revision of his

b 145) plans for accruing investment capital might be necessary if-

the business was to begin on & sound financial basts. He

. therefore filet with the.store’s financial advisers to discuss

. . present finances and to determine whether the Interided

opening date for the store—October 1—could be met. He

(50} .presented the advisers with the following information con-
cemlng costs qnd expected profits. ¢

Wlll!lml had chosen as the site for the store a one-story
bullding with an adjoining parking lot. He had the option of
" leasing the prom for five years at $150 a month or pur-
(55) chasing it oyer a period of five years at $210 a month. The*
latter alternativé seemed preferable, since it would rein-
force the idea that the store was a communhy-owned per-
manently established business. .
Renovation of the store had alreatly been begun, but no
.. (60) bills had as yet been paid. Costs for refurbishing of the
et \- propetty itself included the following: .

Repatrs . .... .7, .:f.

New res. ..

I

Newhontwlndowu . .
. ' Miscellaneousexpenses *. .. . . .

-
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In addition, it was estimated that total operating expenses
*{70) of the store, excluding the cost of goods t6 be sold, would
bgapproxlmntefy $27,000 ayear. -
. In order to break even during the first yeay, the store
would have to reach a volume c. $140,000 a year. It was :
estimated that if only 100-200 of the families In the area  *
{75) made all'their shoe and leather Purchases at the store, this
figure would be reached. If one-tenth’of the potential cus-
tomers made all their purchases at the store, volume might
rise to $500,000. In addition, Willlams' accountant had
assured him that net ptofit would run from 5 to 10 per cent
’ (80) when volume reached $200%00. .
The opening day for the store had been set for October 1
" because on that day students retumned to the three local
‘colleges. Willlams was certain that the new store would de-
rive a substantial part of its Initial Gusiness from students
(85) andfaculty returning from vacatigns. ’ . 7~
* The financial advisers predicted that it would take ap-
' ‘ proximately three more months to raise the balance of nec-
’ essary capital by recruiting more local stockholders. They
suggested ‘that Willlams try to attract potential investors *
{90) from outside the nelghborhood. They belleved that suf-
ficient capital tould easily be brought into the corporation _
X \ In this way to open the store by October 10. Knowing that
O < Williams was anxlous to find stockholders within the com-
munity near the store, a second alternative was suggested:
. (95)  one-half of the funds raised to date could be withdsawn -
from the bank and'invested in stocks predicted to produce
the balante of the capital needed within thirty days. The
last pogclbll!ty suggested was that of opening the store on
. the Intended date whether or not the desired amount of
(100) capital had been Yaised. The store would thus gain the ad-
vantage of the patronage of the retumning college students
and would gradually accumulate the balance of capital
through sales and contributionsfrom new stockholders.
Williams was reluctant to begin operation of the store
(105) widthout sufficient capital to cover unforeseen problems in
operation. However, he was even more convinced that the

:rould be successful only if it were controlled bycom- -
ity members. He therefore chose the last alternative.

DATA EVALUATION QUESTIONS

Directions: The following questions consist of items ted to
the passage above, Consider each item separately In s of the
passage and on the answer sheet blacken space

N A i thy item is a Major Objective in making the decision;
that is, one of the outcomes or results sought by the de- -
. . clelon maker; .
B f the item is a Major Factor in making the decision; that
L is, a consideration, explicitly mentioned in the passage,
that is basic in determining the decision;

ERIC ‘ | .
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C ifthettemisa Mlnor Factor in making the decision’ that
is, a secondary coﬁslderatlon that affects the criteria
-tangentially, relating to a Major Factor rather than to an

' ' QOblective;

‘ D if the item is a Major A;sumptlon in making the decl-

sion; that is, a supposltlon‘ pto}ectlon made by thede. - -
- cision maker before weighing the variables; *
~ E if-the item is an Unimportant [ssue in making ‘the deci-
sion; that is. a factor that is lnslgntﬂcant or notimmed!-
ately relevant to the situation.”

\ 5. Value of establishing the store sreputaﬂon as a“communlty

enterprise ° .

The correct designation is (D) Major A\sumptmn The
e\planduon given makes it clear that a caretul reading ot the
statement is necessdry, “since 1t is the valué of the rcpu tion
that is at issue and not the reputduon itself.”™ To those
accustomed to thmkmg nterms of a corporate tramefork ot

-— alue, this explanatian may.be persudsive. )

.

Yet there may be a value 1o the commumniry o L\[dbll\hln“ i
the store’s reputation as & community enterprise. This mwht
be.true if only for the symbolic v due of demonstrating that a
* black-owned shoe store 15 possible. This might be particularly
poignant tor a black mar who has beep a™manager of a retail ,
shoe storeS but not yet an owner. The vaue. may also
stanLthcn the entire Lommuml\ S reputation ds an drea n
which black-owned businesses exist. It one read the question
with this perspectise. identfying the statement as o Major
Objective would seem plausible. In contrast. the L\pldndtmn

)

would only recognize the statement “Estdbhishing the store’s .

geputation as a community enterprisel’as a Major Objectne,
Yet even this similar statement would contain potdhitial bias. *
Those familiar with a community in which blackh-owned .
businesses existed may recognize that local residents are
' reluctant to patronizer a store which is owned by, absentee
dwners even if a “black manager” is promutént on the
premises. For those candidates. the designation as a .Mdj()r.»

.- [Factor would seem plausible.

. ' : /208‘*

In “either the actual question or the similar h\pmhulml
question mentioned in the eaplanation offered bw ETS, the -
potential of bias against black candidates famiffar With blach-
owned businesses exists. There is considerable irony if such a
biased pattern of responses werc;ruc‘llcd in a'statistical
ana}ysls or interview session with minority candidates. In [hls
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case, the question would have been writtén with the express .
* purpose of providing reading material relevant to.the
experience of black. candidates. Yet the potential for bias
Aarises precisely because of that relevance. Blach candidates
may have been penalized because-of their familiarity with the
. situation of establishing a community-owned enterprise and
«~ . their perspective which differs from that of the majority of
candidates who continue to view the value of establishing a
store’s reputation as a community enterprise as an
assumption—in part because that assumption has not been .
tried during the acfual experience of the majority of

R

candidates.

] . . -

d. Assumptions Contrary to Those ot Minority Group ¢
- Members . .

Pl

Considgs® the following question designed to test a
* candidate®s Logigal Reasoning. ‘

12. Dp you think thlt]o;ﬂ ;nlvenlty cught to®*go on dis-
criminating against disadvantaged students by continu-

Ing its current admissions policles? & .

ir\terms of its logical features, the question above most
closely resembles which of the following?

N {A) Do you think that whatever people do Is right? '
. (B} Should your neighbor stop beating highvife?

(C) Do you think children should ght fo belleve In

g the devil? :

. (D) Should force be used to preve

- mitting sulcide?

. (E) Does power corru

. . tupt them absolutely? -

a persop from com-
and absolute power cor-

The correct response is (B). However, for students who
intmediately assume that the university is now discriminating,
- the question may be imponderable.’™Students immedately
assuming that the univetsity is not discriminating will
recognize that theYquestion contains the logical elements of
the correct response. Most minority students share the
assurhption that current admission policies do discriminate =
against disadvaniaged students. Thus. the 'political
assumptions implicit in selecting the desired response become
' elements of cultural bias in the test,

All students may be réquired to occasionally engage 1n

Q .
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either/or types of logical problems, but the only students
which must engage in such logical alternatives are the ones

A immediately assuming that there is discrimination occurring.
Other students will at least gain an advantage of time in being
able to quickly find the desired answer. .

Some minority students who are wary of traps laid for them'

. by white test-makers may reason that “‘current admissions
policies” often include, Special Admission programs for
minority students and disadvantaged students. Those
including thjs common knowledge in their analysis of the

v question may-reason that one force—the Special Admissions
program—is being employéd to avoid the harms which would

. result from unbridled allegjance to the force of traditional
“admissions policies. Choice (D) would be attractive but that ’

choice would be incorrect.

The presemce of this question in the wake of repeated
litigation over the legality of university admission policies
presents even greater problems. Thosemore likely to select
‘the desired fesponse will be'those more likely to agree with® *
current admission policies. Yet if selecting the desired
response to this question becomesar element of a candidate’s
“qualifications™ to study law, 10 label those who assume the
university is pow disgriminating as lacking “logic” is to ,
substitute a political test for a test of legal aptitude. To label
minority studeits as “less qualified” because they assume the
university is now discriminating is to embellish patent racism
with-a veneer of objectivity which will not withstadd careful
scrutiny. ; v , :

" The confusion between a test of political orientation and a
test of logical reasoning may be appreciated by considering a
possible altération of the actual question. Suppose that the.
~ question began: “Do you think that our universty ought to go-
on discriminating against whife students by continuing its
.current admissions' policies?”” It is plausible. that many-
. minority studénts who found the actial question
imponderable would instead-notice the implicit assumption
*+_ . that the university may or may not be discriminating against .
white students. Many will be able to assume tiat there is no .
discrimination against ‘white' students and sglect the desired
Jesponse. Yet this altered query is precisely what the courts
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have been asked in every “reverse discrimination” lawsuit.
Nonetheless Ylawyers for the white plaintiffs, lawyers for the

univensities, and the' judiciary all approached these cases, |,

without seriously Auestioning whether the university was
actually discnminating against white students. This
assumption was taken for granted. No one. however.
suggested_ that these lawyers and judges lacked “logical
reasomng” ability because they shared common assumptions
-about the effects of admissions policies.

The careful-reader wHl also notice the possibility of sex bias
m this question. Many women who are aware of the
undocumenfed prevalence of battered wives will be hard-
pressed to see the humor in the tired joke offered as the

desired response. Mahy women will find iwdifficult to assume -

that the neighbor is not now beating his wife yjust as many
students will find it difficult to assume that thetinivexpity 1snot
now discruminating. Again. a test whicff purports to select
those candidates with the greatest /capacity for logical
reasonmng will instead be selecting those students with the
greatest capacity for assuming that all is well on a legal
aptitudetest. ¢ :

- £

" ¢. Reinforcement of Prejudicial Stereotypes About Minority
Group Members ' . :

Perhaps the most ser]a'ti‘\c question encountered in the
Bulletin 1s the following itent. Thisitem highlightsthe fact that
legal 1ssues involv e conflicts among real p¢ople, each of whom
has a story to_tell. Requiring a single answer to questions
involving such conflicts is erroneous. :

A )
PRINCIP'LE 2 . .
An assault Is a threat made Intentlonally In words or gesture by
one person against another to Inflict bodily Inju by force. It
must appear to the intended victim that the ag r has both
the intent and the apparent ability to harm him, so that the per-
son sothreatened Is put In reasonable fear of mmediate bodily
harm. . .

16. As Sally walked home one’evening, she noticed that she was
being followed by a man she did not know. When she started
_to run, he ran too, without saying anything. She stumbled,
fell and broke her leg. When it was apparent that she was
hurt, her pursuer sllently turned and ran away. He was caught
and was identified as Jonas. In a sult by Sally against Jonas

for assauRl, she will .

2l1
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(A) win because she fell and broke her leg

. (B) win because Jonas ran after her

{C) lose because Jonas turned and ran away ,
(D) lose because Jonas did not say anything to her ™ -

This is an intentionally ambiguous situation. Nothing is
said; no one is touched. Those choosing the correct response

‘

. (B) are bkéﬁ to relate the situation to their own experiences

or expectations., The plight of the frightened womah is
evident. The ‘statement of the facts is typical of the fact
situations throughout the section. The facts are presented in
the way in which Sally’s attorney, or a judge ruling in Sally's
favor, would present them. Thus, those sensitive to the
innuendo of the passage can trust to their instincts in selecting
the-correct response.

Minority males, however, are likely to relate the situation
to their own experiences or expectations as well. Many

minority males have been mistaken for muggers merely

because of their appearance. These candidates may identify

~ with the plight of Jonas, whose ambiguous actions are the

ones to be reasonably evaluated. Minority females are in a
double-bind, since they will both recognize the physical
danger Sally may sense and also recognjze the stereotypes

-associated with gll minority males as botentially violent *

attackers. Candidates Trecognizing the ambiguous
predicament of Jonas may.reason that no intention to threaten
Sally is obvious. « ’

Other innocent reasons for his actions may. occur to these
candidates. Perhaps Jonas was mergly running to catch a bus
until the incident occurred. Perhaps Jonas was merely running
to reassure an obviously terrified woman that there was no
danger. Perhaps Jonas was tired of women running away from
him nterely because. of his appeararice and was running to
confront Sally with her prejudice against him. Whatever the
imagined intentions of Jonas, candidates may conclude that
Sally’s fear of immediate bodily harm was not reasonable.

These candidates’ conclusior would be even more
defensible if theyteached itin the context of a criminal charge
of assault where guilt beyond a reasonable doubt is required

"+ for Jonas to lose. The passage mentions a suit by Sally against

Jonas, but does not'make it clear whether Sally is the plaintiff
@ acivil action or the complainant in a crimainal action, Since

212
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v .
. dssault is a eommon crime but a rare tort, those absolving
Jonas of guilt because he committed no crime cannot be
- labeled as having less legal aptitude. <.
Candidates troubled by the ambiguous intentions of Jonas
are given ample encouragément, since options (C) and (D)
both address $he issue of Jonas' intentions. To these
candidates, the question is a\difficult one, since selecting
between these two options requires a close chaice. Whichever
choice is made will seem consistent with the desired answer to
the case appearig two questions later uhder the same
Principle. .
18. Alston and B;llotti. co-workers, were on bad terms with each '
other. Alston had often threatened that he would drop a
~plece of pipe on Bellotti some day. One aftemoon at the end
of their shift, Bellotti was walking across a lane'of traffic In
- the company pa lot at a marked crosswalk when
Alston’s car narroly missed him. Alston had unreasonably
and carelessly accelerated his car so that he could not stop
at the crosewalk and had failed to watch for pedestrians at
the crossing. Bellotti was badly frightened by the incident. In
a suit by Bellotti against Alston for assault, Bellotti will
{A) win because Alston had threatened him verbally
{B) win because the car’s approach put him In fear of bodily
. harm )
e (C) lose because Alston's cér was not on the public way
4 (D) lose because Alsfort had not intended to frighten Beljotti

Y.

In this situation the general intention to harm Bellotti 1s
clear. What is at issue is the spetific intention of Alston to
-inflict immediate bodily injury. Since the facts are presented
from Alston’s viewpoint, the desired response (D) ¢an be
readily selected. Candidates choosing either (C) or (D) to
Sally's situation will tonsider their choice to have been
vindicafed by this question. Thus, the trap for those
identifying with Jonas is a subtle_ one. Candidates will be
penaljzed more for their sympathies than for their logic.

The appropriateness of such a question for selecting
lawyers to represent defendants, as wellas victims, in criminal
matters is opéh to serious” question. Tose selecting the

. correct response are likely to have internalized a prejudicial
stereotype of the strange male's intentions. Those selecting
the incorrect options may have been penalized for deciding
the case in the more usual context of criminal law or for
sympathizing with the ‘male whom they may view as the

O ultimate victim of the scenario. : ——
ERIC 2113
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_ The issue of criminal law in the inner city is a controversial
one for many minority law students. As one black law
professor has candidly stated: :

As law students they may ingest and internahze for later reguRmtation

the operative elements of “probable cause.” “reasonable suspicion.’

and “due process * As blacks, their personal expeniences belie the

efficacy of these same concepts.+
Candidatés aware of the gap between theory and reality in the =
enforcement of criminal statyfes may even be excused for
choosing option (A) in Sally’s case. These candidates ‘may *
cynically conclude that Jonas would never even have been
tracked down, arrested and charged if Sally had hot broken
her leg. They’ might consider Jonas to be the scapegoat for -
Sally’s misstep. v .

The very real conflict which this scenario evokes 15 the grist
for a sensitiye law school class. Yet a student body selected
because they all sympathize with Sally will be insitutionally
incapable of providing all of the perspectives necessary to
achieve the academic debate essential to such a. sensitive
topic. It is precisely such discussions which require a diverse
student body representing varying yiewpoints. The
requirement thaf the student body all have scored well on the
LSAT may seriously impair the likelihood of achieving this "
diversity. i . 4

Minority mfale candidates with testswiseness may av oid’th_e
pitfall which this question contains. These candidates will
recognize that both reasons given for Sally losing involve the
same aspect of the Principle—the intent of Jonas. Since
selecting between these two options depends on inferences,
the. candidates can decide that*Sally must win.*" Then the
chaice must be made between _the reasons for her victory.
Option (A) does not involve an element of the Principle.

. Option (B) involves a “gesture" and therefore evokes an -
aspect of the Principle. Yet preferring candidifes who have
test-wiseness is not the stated purp of the LSAT. Neither
should it be the vehicle for avoiding‘an otherwise biased result

in this question. | . “ ,
f. Tests of Specific Legal' Knowledge ¢

The directions to the Principles and Cases sections assures |
candidates: ‘
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These questions do not presuppose any speclﬂt-:‘regdl know!-
edge on your part. You are to arrive at your answers entirelp by -
the ordinary processes of logical réasoning andcommonsense. . .

This statement can be justified fecause the elements of legal
principles are contained in the text of the test. Careful
candidates can be expected to’read, understand and apply
these principles to the fact situations preceding the questions.
Yet this does not mean that candidates with specific legal
knowledpe have no advantage. In a highly speeded test, such
as the Principles and Cases-section, the ability to apply legal
knowledge without speriding the time of analyzing each
Principle as a novel concept can give some candidateg an

_ unjustified advantage.

Consider the following Principle and Case:
PRINCIPLE

. r
’

In the law of defamation, slander ls an oral accusation made to
a third person that falls into any of the following categories: (af ' -
' the commission of a crime Involving moral turpitude; (b) the hd
charge of having a loathsome disease: (c) the imputation of un-
chastity to a woman; and (d) a statement that affects a person in
his trade, business, profession, or occupation. When a statement *
falls into one of these categories, the individual charged Is en-
titled to recober damages even though he cannot point specific-
ally to any financlal loss. The trath of the statement will defeat .
the right to recovery. ¢ i
" 3. Stone, who seriously disliked }is nelghbor, Weber,wrote a
) letter to the président of the company that employeqd We-
ber advising that Weber was addicted to drugs and that he,
Stone, felt the company should be Informed of this since It
undoubtedly would impede Weber's ablility to work proper-
ly. The accusation was untrue. Nevertheless, a short time
after receipt of the letter, Weber was Informed by the com-
pany president that his services were no longer required.
Weber, upon investigation, learned of the charge made by
. Stone. In a suit against Stone charging slander, Weber wili -

(A) win because the charge affected him in his business
(B) win'because the charge against him, was made to a
. third person .
(C) lose because he should be able to clear himself of the
accusation ’ .
(D) lose because the charge was made in writing

The desired response (D) is reflected in the Pfihciple which
requires an **oral’ accusation. Careful candidates can refer to
the Principle and recognize the answer. Yet candidates
familiar with the law of defamation will recognize the
appropriateness of (D) without taking the tirfie to review the

v #
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Principle. Not only will this be an easy question. but also the
#®=  time pressure on other questions will be reduced.

. Candidates with test-wiseness may also be advantaged on
. this question. Options (A) and (B) both accurately relate
eléments of the Principle to aspects of.the Case. Thus, th
choice between the two is a difficult, if not impossible, ofie
- | make. As with the previous question, candidates may safely
reason that, since both reasons for Stone winning appear
-equally valid, Stone probably loses. Then the choice is
between the two reasons offered for this losing. Option (C) is
\ . unattractive Since the Principle states that truth will defeat the .
right to recovery yet the Case states that the accusation was
false. Whether or not the accused can eventually prove the
falsity is ifrelevant. The accuser must prove the truth.

Insofar as minority candidates are'.le’ss familiar with actual
. legal principles, or are less familiar with test-taking strategies,
.a question such as this which advantages candidates
knowledgeable of the law or proficient at test-taking can be
considered biased against minority candidates. The fact that
some minority candidates will have specific knowledge of the
law of slander or will have taken a coaching course does not
change-the tendency of the questToti LTS inority
candidates as a group. ’

- g. Preference for Big City Candidates

Those disadvantaged by the LSAT need not be only
minority group members. Candidates from rural areas may
also be disadvantaged on certain questions such as the one
discussed below.* Insofar as minority group candidates come
from rdral'backgrounds, as the descendants of former slaves
universally have, a bias against rural candidates will
contribute to the lower scores of minority candidates. Some
minority candidates with a big city background an
orientation may be advantaged by certain questions, but th
deflated scores of other minority candidates from rural
backgrounds will nonetheless be underestimates of their true”
ability.

These observations suggest that a variety of factors will
influence the scores of all candidates. Although this report
discusses only those factors likely to affect the scores of

216 ..
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minoyity candidates. the existence, of factors primarily
influencing the scores of other ‘candidate groups is,
acknowledged insofar- as those factors also influence the
performance of some minority group candidates. The
implications for the evaluation of scores by other candidates
re not fully explored. The orientatjon of this report does not
reqmre such firle-tuning of scores. since the importance of
UGPA in evaluating candidates is emphasized. Thus, the
recognition that calibrating LSAT scores for a variety of
group’s is quite difficult is met by a return to UGPA. as the
primary factor for evaluating academic ability and
achievement Those éontmumg to place primary emphasis on”
LSAT scores ngllﬁh;_ue to grapple with the many potenual
" biases touched upon in this report.

Cons:der the followmg Pnnctple and Case »

PRINCIPLE 1 - .

A person who owns personal property and voluntarily transfers =
the possession, but not the ownership, of that property to an-
other who accepts charge ofit, Is called a ballor. and the person -
' to whom it is'transferred Is called the bailee. If the ballee at a
future time dellvers the property to the wrong person, the bailee
must pay to the ballor the full value of the property. While In
, possession of the property, the ballee must exercise reasonable
care of it In the same manner that an ordinary, reasonable. and . v
prudent person would use in taking care of his or her own
property. If the ballee does;not do so, the ballee will be ilable for
the damage to the ballor's property, or If the ballor’s property
is destroyed or lost because of the fallure to exerclse reasonable
care, the ballee will be liable for its full value.

14. Delroy operated a bicycle shop in wiich he sold new bicycles
and repaired used ones. Delroy was in the habit of going out
‘to lunch without leaving anyone in charge and without lock-
ing the doors to the bicycle shop. Jan brought her bicycle
to the shop for repair early one moming. Later that day,
while Delroy was out to lunch. several new bicycles were
stolen and Jan’s was damaged. Delroy returned the damaged
bicycle to Jan. In a suit by Jan against Delroy for the damage
to the bicycle, Jan will

(A) win because Delroy did not take reasonable careof Jan's ,
bicycle
(B) win because Delroy must dellver the bicyclc in good
condition to Jan
(C) lose because Delroy took the same care of Jan' sbk:ycle
" as he did of his own bicycles
. (D) lose because the thieves were responsible for damaging

- the bicycle . " —

217 ‘

4




“»

‘E
Arun

WHITE _ 171
Candidates choosing the desired option (A) may quickly
envision an inherently mobile possession—a bicycle—in an
anonymous city. Thieves could easily steal the bicycle and
never be caught-once leaving the scene of the crime. For a
bicycle’ shop owner to run such an obvious risk seems
unreasonable. ~ .
Candidates from rural.areas or small towns may envision
quite a different scene, however. They may imagine a tewn
similar to their own in which everyone knows everyone else
and:doors are left unlocked without inviting danger. Fhey
may assume that since Delroy made a habit of leaving his
bicycles unlocked and unattended that ke lived in such a
community.-The danger of theft.is further reduced if
neighbors know one another's property and local youths
tould not ride a new bicycle around town after a theft gf-the
local bitycle store without coining up with a'good explanation
and perhaps a sales receipt. These candidates may flausibly
choose option (C). . * . .
Candidates who depend ar' a thoughtful consideration of
the face situation without letting their imaginations control
Aheir judgment may Seriously question the answer key.: They

-

»’ c

¥\ may reason that since Delroy madg a habit of leaving the

bicycles unlocked and unattended that he-has not had<a

- previbus theft during lunch,"If he had previous thefts that

were not mentioned in the facts, either he would be, quqiclily
dut of business because his new bicycles were confin{rfxll‘y
“being stolen and-no one would leave their bicycles for repair,
or he would have changed lis habits and secured the bicycles.
Since i is not reasonable to assume that a businessman would
continue habits which resulted in theft losses, it may be
reasonable to assume that his habits indicated that no
previous thefts had occurred. If this is true, then option (C)

Would appear to be a sufficient response to Jaii in accordance

with the Principle. e (
Those defending the answer key may respond that treating
loaned property similarly to owned property is not necessarily
.reasonable if the owner acts unreasonably towdrd
possessions. This is true, but it does not address the specific
fact situation presented. Instead, adherence to the desired
option (A) seems to establish a rule of [iw that those who leave

, *heir  doors _unilocked and property unattended are
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leave their doors unlocked and property undtt&nded are

autBmatically acting unreasonably. Such a rule will be

unpalatable to those unhappy with living in prison-like .
- . conditions in fear-ridden cities= Such a rule would outlaw that

* portion of America Which continues to enjoy, the s€curity
- which unlocked doors without fear represents. Establishing
. such a rule on the basis of these facis seems uareasonable,

.

since the inference that Delroy acted unreasonably may itself
be an unreasonable inference.

h. An Insnstence on Harsh Results o

Law studentswhopreferthe word “justice™ to "mercy’ “are
more likely to stay in law school rather than to drop out for
nonacademic feasons. '™ Candidates who recoil from harsh
results in legal situations may fare worse on the following Case
based on the preceding Principle of the law of bailment.’

11. boulse Yook her watch to Alex, a jeweler, to have it repaired.
. " Alex gave Loulse a, tickét with a number gh it and put the ’
- same number on the watch. One week fater, Louise had a
. ;gsagleement with her twin sister Robln, who looked almost
entical to Loulse. Robin stole the ticket for the watch from | -
Loulse’s purse and went to the jeweler, Alex, who gave the e
watch to her. Robin gave the watch away, and it cannot be 4
* Tocated. In a suit by Louise against Alex to recover the value -
of the watch, Louise will* '

.

., *A) win because Alex did not take teasonable care of the
' 4 . watch : .
. (B) win becausethewatchwas deliveredtothewrong <
S {C) dose because Robin had no right to take the h
o . (D) lose because Alex made a reasonab!e mls(ake

This case présents one of the harshest results imaginable
under the law of bailment. Those whgglecide the questionon
‘the equity of the fact situation will be racted to option (D)

- rather thgn to (B), which is desn;,nated as the *'correct™
' * response. . . .

Insofar as minority studems consider themselves to hive
.been victims of harsh legal results, they may recoil from\ :
selectmg the correct angwer. One study has noted that

_-Blacks were much.more likely than whites to have been -
strongly motivated by the desires to restructurq,socnet) and to
serve the undetprivileged. "' Thest students may prefer legal :
principles which have a place for mercy..cven if those

o pnncnples u;volvc reforms of current law. Thuc instincts

ERC ~- ey .
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often arjse during lively first-year law school classes in which
the'law of bailment is used to introducc_:}tuden’ts to the law of .
property. Those who recall such exchanges of opinions and
values cannot assert that those students who express dismay at

. results such as the one in this question lack legal ability. All
that can be said is that the common faw does not embody their
preferred results. To systematically exclude candidates who
hold such views gives undue preference to students familiar
with ‘actual legal results and unncessarily limits the
opportunities for diverse viewpoints to be represented in law
school classes.

i. ANti-Labor Sentiment

Over half of the non-white law students have fathers ¥8o
-held bye-collar or service jobs. In contrast, over 85 percent of
- white law students have fathers who held white-collar jobs. "
This may indicate that minority law candidates are more hikely
to sympathize with labor in labor-management disputes.
Thus, while labor sentiments may be held by white
andidates, anti-labor sentiments may be disproportionately
disturbing to minority candidates.
Those reading the septences contained in the Writing -
Ability sections of the Bulletin dnd sample LSAT will -
encounter the following referencés to labor: '

4. The grievance committee ought, |n all falrness and as part
= . A * A ‘B
of its regular procedure, discuss with the supervisor the
* (B) C
- particular- charges ‘that disgruntled- employees have
D 1

’ brought against Rirt™>No error
' (D) E
- *+ Candidates who are uncertain about th‘é‘W‘isdom of the
suggested procedure because of the danger of retaliation .-
against disgruntléd employees by supervisors may be
.distracted b}/ the substance of the sentence and overlook the

error in its grammar. o
. 13." Real wages began to Yise long before unions became
. * A
2t powerful, and the ievel of real wages in various countries
. (A) o
" bear'no relation %o the strength of the union movement . -
[} D
in those countries. No errot ®
- (D) E ‘.
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This statement makes the entire labor urion movement
seem like much ado about nothing. Isn’t there another side to
the story?

25. In the period since 1957 when wages, salaries. and

fringe be.nems climbed to the highest levels in history,

A
absﬂéelsm resulting from real or fancied llinesses have

- B, C
’ been ncreasing at an average annual rate of 2.8 per cent.
(C) . D
No error
E

Does this statement suggest that higher wages cause real
illnesses to increase? Does this statement suggest that higher
wages cause more absenteeism due to fancied illnesses? Does
this statemen suggest that higher wages allow workers to be
absent more often due to real illnesses they used to ignore in

order to earn a living wage? Is this statement likely to have
g wage y

been made by a union organizer?

No statements praising the union movement appear in the
Writing Ability section. The net effect of these remarks may
be to create anxiety in candidates sympathetic with the union
movement, They may literally not be able to see straight,
making the detection of subtle errors more difficult.

Candidates who are unsympathetic towards unions will
read statements which reinforce their prejudices. The process
of identifying errors in grammar, diction and verbosity will be
easier because their attention is not distracted by
disagreements with the content of the statements. In addition,
because their beliefs are confirmed in these statements their
level of anxiety will not be raised as they examine other
statements on the test. .

One case in the Principles and Cases section may be easier
for those viewing the faets from management's perspective
and may be unnecessarily difficult for those who identify with
the Worker in the situation. Consider the following Principle
and Case:

PRINCIPLE *

“An employee is entitled to receive workmen's compensation
benefits whenever he suffers a personal Injury by accident arising
out of and in the course of his employment. An accldent is an un-
looked-formishap oran untoward event which Is not expected or

I 221
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designed. An accident atises out of employment when it results
from ‘a risk to which the emplopee is subjected by his employ. -
+ment and to which he would not have been subjected had he not
been so employed. ‘An accident Is ip the course of employment
when It takes place within the perfod of employment, at a place
where the employee reasonably may be, and while the employee
o " lscanrying out his duties or something Incidental thereto or while
< *  hels performing some other act which he has in good falth under.
a taken to advance the intepgsts of his employer. ’

~ 2. Loren is a coal miner who has been employed by the West
. County Coal Company for thirty-four years. Loren was °
aware when he applied for employment at the company that -
coal miriing was a dangerous occupation, but he applied for
the job because it was thenly ohe he could find that w )
Pay him enough to support his family. On the applicat
form, the company had printed, “Remuneration has been .
adjusted to compensate for the dangers incident to this po-
sition.” Beccntly.bonuhuhadhcrudngdifﬂcuhyh
breathing, aid a doctor has informed him that he has black »
hmg.acﬂppﬂngdhuncommontocodmlnmmth )
caused by the continued inhalation of coal dust. Loren
claimed workmen's compensation benefits from the West :
County Coal Company. Held, for the West Coumg Coal °
' . Which of the following was the major factor in the dispos-
tion of this case in light of the principle above?
(A) Loren knew that coal mining was a dangerous occupa-
tion when he applied for the job.
(B) The application form stated that the wages paid were
compensationfor dangerouswork., -
(C) Loren’s disability was incurred while he was working as
a miner for West County. .
(D) Blacklungis a disease commonto coal m

The first jarring aspect of this case is the result. Despite the”
7 sad fate of Loren, the coal company wips against his claim for
workmen’s compensation. The cynical candidate who

&  assumes this is typical of the legal system ip coal mining areas
must then choose the redson far the result. 6 -

Option (A) is the answer whicll a cynic might expect toget  ~
from those denying benefits to a coalminer. It evokes an
aspect of the Principle, since only “unlooked-for™ events may

- receive compensatidn. This does not, necessarily govern the

. result, however, sinee the danger which Loren probably kneiv

about when he applied for the job thirty-four: years ago

involved collapding coal mines. Black lung. disease is a

relatively recent addition to the list of commonly recognized
lrisks of coal mining. Option (B) is attractivg because the ™

L Q - ~ [
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statement of the case hlghllghts the application form. Thosg-

choosmg answers because the tact situation seems to 5uggesﬂ
the zesult (See §1V-D-4-e) will get this answer wrong. Yet there
is a lingering question of whether knowledge of the law of

worker’s compensation and the’ policy of disallowing

contractual agreements to exempt fisks from coverage would

not help some candidates reject this option. Option (C) fits

the Principle but not the result in the case. Although those

choosing this option can be easily shown to have erred. there

is the possibility that those erring will be disproportionately

represented by those sympathetic towards Loren.

Option (D), the desired response, is a troubling choice. As |
it stands, the statement is either too long or too short. The key
to selecting this response, according to the explanation, is the
recognition that black Iung is a diseas¢ and not "an accident.
which is a single event.”” Were the option limited to the
statement: “Black lung is a disease.” the point of the
explanation may be apparent from the statement. This is not
clear, since the Principle defines an accident as either an
“event” or a “'mishap.”” Those constlous of the error in good
writing known as ‘“verbosity™ in the Error Recognition
section of Writing Ability may justifiably assume that mishap
and event contribute different elements to the definition.
Nonetheless, the shorter statement suggested above would,at
| least raise the issue in candidates’ minds. A longer statement.

“Black lung is a disease common to coal miners that is caused
by the continued inhalation of coal dust,™ might also evoke .
the issue’of single events versus extended disabilities which
the explanation relies upon to justify the preferred option.
The option as stated, however, evokes quite a different
concept. It does not draw attention to the fact that it is a

*disease, but to the fact thaf it “is a disease common to coal
miners’ whichisinvolved. To some degree this raises the issue
of predictable risks which are not covered by the Principle and
in this sense is similar to Option (A). .

Those Tamiliar with the history of black lung polmcs in the
coal fields will recognize that the miners’ knowled@e of the
nslgs is recent and consider both Options (A) and (D) infirm
for'this reason. To a greater degree the option focuses on the .

_fact that the disease is “common to coal miners.” Those

-,
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sympathetic with the miners may quickly reject this
implication, since the number of claimants under the worher's

‘compénsation system should not determine the eligibilit’y of
‘each individual applicant. . '

Those sympathetic with management may have an easier
time selecting the correct option. Recognizing that black lung
disease is ““common to coal miners™ evokes a scene of hacking

iners clamoring for compensation, with the attendant risk of
bankrupting the compensation fund. Those embracing this
perspective may choose the right answer for the wrong
reasons. Only interviews can determine whether those
choosing the correct option can duplicate the explanation.

2

j. Disregard Qf Bilingual Concerns

Consider the following sentence dealing. with minority
experiences in which candidates are supposed to identify
errors: P -

7. Undoubtedly because of the terse situation, the school

officials rapidly instituted many changes to make the cur-
_fculum; the faculty, and the teaching materials more ap-

¢ proximate for the students of the Spanish-speaking
community. .

The explanation indicates that there are two errors in diction.

The first error is “terse,” which has been
incorrectly substituted for “tense,” .

It may be’typical for 2 discussion of school problems to refer
to a “tense” situation, but the thoughtful candidate who is
sensitive to the situations plaguing many Spanish-speaking
communities will justifiably wonder whether “terse™ is an

error. In schools comprised of teachers who speak Eng]ish

and students who speak Spanish, very littlé conversation
between student and teacher can occur. It would be correct,
although no necessarily common, to label this a “terse™
situation. To change the word to “tense” would change the
meaning of the sentence. Unfortunately. although the
sentence refers fo a “Spanish-speaking community,” the
explanation does not acknowledge this ambiguity sttmming
from the problem of bilingual education.

. . . gﬂ
The second error, the substitution o ‘‘approximate”’ for
“appropriate’’ may save candidates who gre confused by the
first purported error. Yet one cannot bd assured that there
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will always be two diction errors in the same sentence. Were
there such an assurange. those cognizant of the pattern couid
literally double-che¢h their conclusions—that s, of course.
unless one of the two errors cluded them:

k. Unnecessary Confusion with Bluck Standard English

Candidates are given the following admonition in taking
the Error Recognition section:
_Yc;u must be able to recognize !the inappropnate use of slang or
nonstandard English This does not mean that slang or co
loquial wordt are inherently wrong or meaningless [t means
. only that you should be able to detect the inappropnate use of
such words in the context of standard wntten English
For example. such expressions as no way or ripped off reflect
levels of diction inappropnate for standard wntten Enghish Other
less obvious examples—such as hangup instead of problem,
~Jark ovep instead of prouide, kids instead of students—may also
constitute errors in dictton
These are tamiliar svarnings tor children raised in cultural
scttlngs'\\hcr? two languages are spoken or where Black
Standard English s the form that felaxed conversation tahes.
For these children. knowledge of the ““correct”™ way to speak
in school and other tormal settings 15 a.necessity to being
aceepted as a peer For those who pursue formal education to
the point of applying to law school. this constant vigilance 10
proper Enghsh has made them particularly conscious ot the*
common pitfudls of grammar and diction. In a sense, the
section 15 o natural extensjon ot the process which minority
students constantly pursue—provided that the questions are
tair tests ot the difference between errdrs ikely to be made
unless avoided and standard Enghsh hikely to be wntten.

U nfortunately. several questions in the, Bulletin heghten

the danger that candidates will choose an incorrect response

for pertectly reasonable and grammatical reasons. To labels

these candidates as laching in Wniting Abihity isinappropriate.

since the titems raise questions about \\_hcthcr}candidd.tc

would be likely to-wnte errors such as those in the items or

whether a candidate selecting the incorrect response would be

- producing incorrect written Ehglish by so doing.

. The tirst such ttem 1s conscrously related to black sulturk.

but the item also creates unnecessary” confusion with Black
Standard English and may be a trap tor the wary black  *
. candidate. . - .
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3. A mural painted by Bill Walker and others, “Wall of Dig- *
nity” faces a rubble-strewn lot in Detroit’s East Side slums,
where it presents to residents a history of the black man
that begine in ancient Egypt.

The wary black candidate will examine the verb begins,"
recognize that its subject is history” rather than “mural,”
further recognize that confusion between the past and present
tenses of verbs iy a common feature of Black .Standard
English,'” and decide that there is an error of grammar—
“begins” should be “began.” Such a candidate would be
wrong. ) ’

According to the explanation:

There
« . is no error in tense, since “begins” is an acceptable use of the
histoncal present. .

Yet the “historical present” is an obscure veripform. It does
not appear in the several texts in college bookstores sold as
grammar reviews. It is quite possible that candidates
considering this sentence correct will have trusted to their -
“ear” without being able to correctly identify the verb as the
“historical present."

Any candidate searching carefully for errors is likely to
have reason to identify stiff another error in the sentence. A
comma could be placed after "Dignity” indicating that the
title of the painting was the modifiedof “'mural” which is the
subject of “*faces.”” While this would be a perfectly natural
correction to make and completely grammatical keeping
with the sense of the sentence, it would be an error on the
sample LSAT question. The explanation gives no credence
to such a possibility, arguing_instead that:
‘ The first phrase, “A mural
painted by Bill Walker and others,” modifies “Wall of Dignity,” .
which is the subject of the sentence. ,
The cruél hoax played on grammar-conscious minority
candidates is worth reflecting upon. A sentence obviously
\ included in the test becausesits subject matter is supposedly
“relevant” to black candidates is encountered. A comma is
 missing and a verb tense can be correctly changed td the
past. The candidate may consider the question to be an casy
one, cofifidently indicating that there is an error in grammar
. (two, in fact) and moving to th® next item. Yet the correct
designation would be “no error™ although no inference is
® -

¥
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justified that candidates finding érrors would lack writing
ability. Those whoewould defend tests against charges of
cultural bias would have additional ammunition, arguing
that items which reflected the black experience produced no
more favorable scores among minority candidates. Yet the
relevance to actual black experience is doubtful, as is the
assertion that those mi§sing the itgm lack writing ability. -

I. Ignorance of the History of Black Culture

Egypt reappears in the Bulletin. In the following sentence
the explicit concern of the sentence is not with black culture,

- but those familiar with the history reflected in the mural

discussed in the previous question may nontheless be
confused.

2. Unti Napoleon's dreams of empire led him into the land
Yy B

of the pharachs, knowledge of Egypt's past was’more

(B) - ’
obscure as theshieroglyphics on its stone facades. No
+ A4 D ] ’E“

.
’

error . 3
(E)

<andidates familiar with the history of Egypt may dispute
the apparent claim of this sentence, since Greek historians
gave a full account of Egypt's era of high culture. '
Although this history was later submerged under the more
intensive investigation of Greek, Roman and European

" culture (or white culture). black candidates may argue that it

was not more obscure than the hieroglyphics. Their
confusion will be heightened as they examine the sentence
for errors. The obvious focus for this examination is the
phrase “more obscure as.” The change which would keep
the same meaning of the sentence would result in the phrase
“more obscure than.” Yet only the word “more’ is
underlined and therefore subject to alteration. Thus, the
correct answer results in the phrase “as obscure as.** which is
an obvious change in the meaning. For candidates
unconcerned with thameaning of the sentence, changing the
meaning may not seem to be a serious issye. although few
corrections in\olxé: changed meanings and the previous

section had warned:
Do not,make a cholce that changes the
meaning of the original gentince.

Y
- . /
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For candidates concerned with the challengeable assertion of ,
the sentence, changing the meaning will be an important
point, creating unusual confusion over the “rules” of the
section, extra time pressures,and the increased possibility
that an incorrect answer will be chosen.

m. Distrust of Popular Revolutions

Consider the following sentence which may contain an
error: ‘
5 The tssue ls not the motivition of the revolutionaries, nor

even the kind of state they might establish, bm rather the
extent of their popular support.

This statement reflects a cynical, view of revolutionary
movements. The people are seen as easily duped into
following malevolent leaders who will establish repressive
regimes. At least the sentence sees the motivation of leaders,
the likely state to be established, and the extent of popular
support as independent factors. The tone of the sentence
indicates that it may have appeared in a military
counterinsurgency manual. It is unlikely to have appeared in
a sympathetic history of popular struggles for freedom.

Candidates may decide that “not” should be changed to
“neither.”” This change would reflect good grammar and
diction and probably a familiarity with the old rule of
“either-or; rfeither-nor,” which candidates learned yeass
ago. The charige would also change the tenor of the
sentence, implicitly acknowledging that the revolutionaries
did have motives worth admiring and would establish a kind
of state worth supporting. At least those deciding that a
change was appropriate could not be labelled as lacking in
writing ability. While any candidate making the suggested
changge would be unfairly designated as ungrammatical by
failing to recognize there was,"'no error™ there is the danger
that the controversial sentiments of the sentence will
disproportionately afféct candidates with certain political o
cultural backgrounds. ’

8 .
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Test.” in The College Board Adrussions Tesung Program A Techmical
Report vn Research and Development Activuies Relaung 1o the Scholastic

Aputitude Tests at 23 (W Angoff. ed 1971) The LSAT specifications require |

deltas ranging trom & to 18 Sce letter of Frankhin R Evafts, I (March 4.
[980) reproduced in Appendix B to this Report No bm.ndl correlations are
published, however
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#

Y3 Donlpn & Angoft, The Scholasuc Apuitude Test. in The College Board
Admissions Tesung Program A Technical Report on Research and

s+ Development Activunies Relaung 1o the Scbolasuc Aptuude Tests at 27 (W
Angoff, ed 1971)

94 Shepard., Camulli & Averll, Comparison Uf\SlX Prucedurc§ for Detecting
Test Hem Bids Using Both Internal and External Ability Criteria. * 3 paper
presented at the annual meceting of the National Councl on Measurement in
Education. Boston. Apnil 1980

95 Id

96 For a discussion of this guestion and the teactions of one black student, see
Clark. What 15 Your Tolerance for Amblg&{ ' 4 Learning & Law 12, 54
(1977) .

-

97 Smith. Double Exposure The Sinister Magic That, Would Turn Black

Students Into White Lawyers,” 2 Learning & Law 24, 28 (1975)

98. Although this strategy depends on using the uptions to deade who wins

before deciding why. 4 common error involves deciding who should win |

merely on the basis ot the fact situation without first cvaluaung the options.
see (arp Johnson & Tibby. Report on LSAT/San Francisco Consortium
Project in ¢hat area.” in 2(L5A(’-72-1) at 173, 177 (1972) | .

99, 1tis gf iIntesest to note that the LSAT scores of ruraf law students are below
average, but their UGPAS and law grades are above average. see Evans &
Rock. A Study of the Effects of Moderator Variables on the Predicuon of
Law School Performance,” 1in 2(‘LSA(‘-73-2) at 357.374 (1973).

100 Miller. A f"ulluvw-up Study of Personality Fadors as Predictors of Law
Student Performance,” in {LSAC-73-2) at 403, 412 (1967)
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V. Combiniﬁg College Grades and Law School
Admission Test Scores into a Formula .

-

Law school admissions cannot now be based solely on

i evaluations ot college grades. The ABA accreditation
. standards demand that all law sghools use the LSAT in. their
“ 7" admissions process. Similarly, g school admissions cannot
now.be based solely on a comparison of LSAT scores. The
developers of the LSAT have continually warned that the

- LSAT should never be the_ sole basis for an admissions

decision. Thus, the contemperary problem for law school *
admission officials is how to coOmbine grades and test scores
during the admissions process. B

The correct method for combinjng grades and test scores
has been a mystery ever since the LSAT originated in 1948.

. For the bulk of the test's existence, the combination‘cess
was an unsystematic one. differing from school to WRool,
typically based on common sense but not specific statistics.

In recent years. however, there has been a rapid
introduction of empirically-based, statistically-derived
formulas which combine LSAT and UGPA into a single .o
formula with which to compare all candidatgs for admission.
There is the danger that the introduction of statistical
rationales for a particular formula will expungé common
sense from the process. Fortunately, this is not necessarily
the ‘case. Harvard Law School. for example, has. deveioped
an “optimum’ statistical weighting which would put
dpproximately - 55-60° percent weight on ,the LSAT.
. Nonetheless, a combination weighting each elementequally

has been used, "z’pecause the Committee has been reluctant

to weigh the smom a single test more heavily than

several years of ergraduate academicrwork.”' Yet the

mystique of statistics and subtle pressures for conformity

- make such judgments in the face of-numbers seem the

exception rather than the T e
P . hd §
A. Predictable Variation in Empirical Formulas . .
Those who have surveyed a gember of different law
schools during the 1970s have remarked on the variety of
formulas employed at different law schoels. Thegbaseline of
= . .

o
3 R36

O




X

190 TAWARDS A DIVFRSIFIED LEGAL PiZOFESSlON

analysis is a formula which would convert the scales of
UGPA and LSAT into a comparable metric. Singe the
LSAT is scored on a scale of 200-800 and UGPA is
converted by the Law ‘School Data Assembly Service to a
scale of 1.00 to 4.00, a formula which multiplies UGPA by
200 is one method of attempting to give equal weight to the
twp variables in the formula.’ According to this method. a
formula which multiplied UGPA by less than 200 would be
giving more weight to LSAT than to UGPA; a formula
weighting UGPA more would multlpI) grades by more than
200.

One suney of law school adm:ssnon formulas used during
1971 compared elght randomly chosen formulas. One sthool
multiplied UGPA by only 71, while another school
multiplied UGPA by 214.- The authors noted that:

One schopl gave 300 percent more weight to uhdergraduate. grades
than'did another. and it 1s difficult to beheve that such discrepancies
fepresent real differences Between the law schools 1n question.’

Similarly, the 145 validity studies conducted in 1972-73

afld 1973-74 produced considerable variation in the weights
assigned each predictor in-“optimally™ welghted formulas.
The lowest multiplier for UGPA was 35, “the highest
multiplier was_over 600.* The ABA accreditation
requirement that all law schools use- the LSAT or an
acceptable alternaiive is apparently - designed to. provide
some uniformity in the admissions policies at all accredited
law schools. Yet the combined formulas of various schools
vary so widely that considerable instability exists in the
practical admissions policies of various schools.
" The instability found among law schools in a Single year is
also apparent at individual law school validity studies from
year to year. Of the 150 law schools which had validity
studies conducted for them by ETS since the LSAT was
instituted in 1948, 102 had received a validity study in one
year-which indicated that UGPA should be given equal or
greater weight when combined with LSAT, while another
validity study conducted at the same law schogl for another
entefing class indicated that the LSAT should be giver”
greater weight ®

Fhe_result of this instability of findings is confusion in law
schoo@missions. Although the justification for the LSAT

R37 e - "
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is @ common measure against which all candidates can be

* compared, the statistical studies which form the current basis

for combining test scores with grades vitiate this rationale.
Nevertheless, students will be ranked differently at different
law schools, depending on each school's formula. More
confusing is the fact that students with identical test scores
and grades will be evaluated differently by the same law
school at different application periods. Previous resedrch has
been designed to justify using the LSAT as an adjunct to
UGPA. This chapter evaluates the justifications used to

L - —selectr a- particular combination -of-the two admisston

prerequisites. It argues that each rationale for selecting a
combined formula actually introduces instability into the
admissions process. *

B. The Pendulum Effect

An ‘understanding of the continual fluctuation in validity
results can begin with an explanation of a statistical
phenomenon which can be labelled the “pendulum effect.™
It is an effect which results from ‘“restriction of range”
problems when two or more variables are involved in the
admissions process. If one admission year places great

weight on LSAT scores, for example, those admitted during -

that year will exhibit quite similar LSAT scores. TheJGPAs

of admitted candidatés, however, will vary considgrably ~

more, since litfle weight was placed on this factor in selecting _
the student body. When a validity study is conducted on this

class of students, the restriction of range is LSAT scores .

caused by the admissions policy will produce a comparafively
low correlation coefficientfor the LSAT. This is because

students with essentially the same LSAT scores canndt be
distinguished on the basis of est scores. Yet these students s

will eventually earn grades ranging from top to bottom in law
schook despite their similar test scores. In contrast, the large?
range of UGPAs among these same students will produce a

" relatively high correlation coefficient for'college grades.

If a law school then changes its admission policies on the _

basis of such validity results, it will place relatively greater
weight on UGPA and less weight on LSAT scores. The
second student body will exhibit similar college grades and a

more varied range of LSAT, scores. A second validity -
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study conducted on this classswill show the LSAT as relatinvels
more vahid and UGPA as relatively less valid A the tormer
Harvard admissions ofticer. Dean K. Whitla. has noted
*(u)nfortunately, su¢h occurrences are not rare, nor are
misinterpfetation of such statistical artifacts.™

There is some indication that such a pendulum effect has
been occurring on a national scale. In 1971 a survey of law
school admission policies revealed a marked propensity to,’
weight UGPA more. heavily .than LSAT scores. As the

-~ authors of the survey repprt summarized the results:

The vast majonty of schools which responded to the questionnaires

in non-percentage terms indicated that they either weighted under-

graduate grade averages and LSAT scores equally or that they place

* greater weight to undergraduate grade average Only a few schools
o placefi greater weight on LSAT scores than on undetgraduate aver-
L= ages.” . A L
" Three years later the President of the Lan School Admission
Council testified in Congress about the relative validity of
the two predictors, indicating that: '

- most validity studies havesshown that 1f a school had to choose
between the two, the undergraduate grade point average would givé
somewhat better prediction that (sic) would the LSAT alone.”
Despite these prevalent policies and validity study results.

- _law schooels receiving validity studies during 1979 are being

confronted with a quite different situation. Each school is
presented three different formulas, one of which is labelled
“Empirical Bayes.™ a second labelled **Least Squares™ and a
third labelled “*Constant.™ Of the eight individual law school
.validity studies reviewed during the current investigation. ,
the highest weight assigned to UGPA in any of the formulas
resulted in multiplying UGPA by 144.02. In other words, no
law school in this sample was given a formula which would
weight UGPA equally with LSAT. One of the three formu-

. las, the “Constant™ formula, provides a multiplier of 117.03

. for UGPA in all validity studies. This multiplier is a decrease

from those offered in previous year's validity studies. For

example, schools receiving validity studies during 1978 were
presented with a formula representing the “average weight
based on 1973+ 1974+1975 entering classes at, 123 law
= schools.” This formula multiplies UGPA by 130. Schools
receiving validity studies in 1976 were presented with a simi-
lar formula 'representi% the “average weight. based on
€ B
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1973+ 1974.entering classes at 114 law schools.” This formula
multiplies UGPA by 135. Thus. over the course of three
years, law schools have been encouraged to place less and
less- weight on UGPA 1n favor of the LSAT. While law
schools are not required to use these average or constant
formulas. their inclusion m validity studies stems from a
belief by some that 4 formula based on more than one school
" will be more justifiable. Yet the variation in these formulas®
over a short periodsof time cists'doubt on this assumption.
The belief that, a formula based on fesults at more than
one law school will reduce the variation in weights assigned
from year to year has prompted the dntroduction of the
“Empirical Bayes™ formula into validity studies.’ This torm-
ula. along with the “Constant™- formula. 1s designed to avord
the instability resulting from formulas based on expericnce at v
a single law school. Yet. of the eight 1979 valdity studies
r&iewed during the current im estigation. only one gave
» more weight to UGPA under the “Empirical Bayes™ formula
than under the *Constant” formula. Thus. as 4 solution to
the \ariati,&n in weights assigned to UGPA by most law
schoo