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In 1928, the Pederal Radio Conmissron (the precursor
of the Pederal Conmmunications Commission--FCC) noted the need for
special radio channels that could carry radio across the United
States free from interference from other radio stations. Hany of
these "clear channels® still exist‘as protected entities. Perhaps no
other FCC policy better reflects the potential roles, problems, and
ineguities of broadcast regulation than does its clear chgnnel
policy. Perhaps, too, that is why this policy continues %o be under
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during which the conditions justifying the polzcy changed .
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,of purpose -and decisiveness on the part of the FCC. rronrcally, the
slowness with which it has dealt with clear channels has allowed the
Commission to respond to.new techanologies, changes in population -
density; and changes in social concerns. The review suggests that in
spite of- problems, the regulatory system is working." (FL)
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“a
. In 1928, before television and before FM radiot the Federal g o
Radio Commission -- only(one year old itself -- noted the need |
for special radio channels that could carry radio across the
nation spared of 1nterference from odher radio statlons*% Many
of these channels{ "clear, channels," still exist today as pro-

'tected fiefdom§. Perhaps no other Commission pollcy better a

-
~

reflects the potential roles, problems, and inequities of ’

Q
broadcast regulation than does its clear channel policy. And

1

L Y -
perhaps that is why, for fifty years, the clear channel policies
of the Commissio® have been (and continue to be) under constant

_P\

review and appeal, and have been modified 51gn1f1cantly. The

pollcy decisiongs surroundlng t;%_grantlng of clear channels

=

7
encompass the values and problemg of regu}atlon genena;ly. As '%@égé
such,. the evolution of the Commission's clear channel rules
ProGide ‘at‘once'an interesting and useful look at.the Commis-
N . sion's benavior in allocating scarce and special resources . . ';.

over a long neriod of time during which fhe conditions jugtify—
* ing the polic;'ériginaily changec dramatically. In a sense, \J
| ' then, the FCC's ablllty or 1nab111ty to deal w1th changing

condltlons in thls 51tuat10n may provtge a microcosm of the .

. 'Commlsslcn S regulatory agllltheeagenerally .
4 . . P .

The Early History ° N e

£
. . . ¥ ‘
) ~ In the 1920's, when radio in America was making the transi-— - - —

' N ) . : . ' .
tion from a "hobby" to a commercial enterprise, Congress acknow-
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ledged the need for Federal Regulation of the eilocation of ;
radio ehannels% Without suchoreguiatibn, radio stations were .
beginning togbroadcast at high powers allaover-the radio speeJ

frum violating a "natnrai 1ah": there can be but one radio

dtation broadcasting at any given frequency (channel) at any

giten time and location, .To viclate this "law" results in

signal interference or uninteliigeble chaos. The Federal Radio
Commission was established in 1927 and empowered to, among

other things, license radio statlons and assign them frequencies,

power limitations,. and hours of operatlon 1 The guldlng light

-

provided to direct the Commission was the amblguous phrase
"public eonvenience, interest, ‘or necessi‘ty.j'2

The Commission noted, in 1928, -that

.
-

public interest, convenience or necessity w1ll o

be serv&d by su¢h action on the part of the con-

N

mission as will bring about the best possible
hbroadcastlng receptlon condltlons throughout

' the United States.3

4
[
‘

That principle, along with the 1928 "DaV1s Amendment“u which . o

"dlrected the FRC to provide 'equallty of radlo broadcastlng

- .

serv1ce .. .Y to each of . . . five [geographlc] zones ‘estab-

lished by Sectlon 2 of the Radio Act, "5 was to form the backbone
¢ :
— 7~ ~of the Commission's channel allocatlon and’ a551gnment policies.

}kgne major problen, though;.was that broadcasters'yere rfot .'. o

~
. -
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At
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interested in operating radio stations in all parts or.zonés

of the country. Radio by this time was clearly advertiser
supported. And advertisers were primarily interested in

using\radio to advertise to pedple, not to open spaces. So

the economics. of advertiser supported radio mandated that

radio stations be concentrated in heavily populated urban

much advertiser interest, hence, such areas often were unserved

|
‘areas. Many rural areas were too sparsely populated to attract
ﬂgy broadcast radio.6 L . .

These unserved, or-"white," areas, while too sparsely
populated to attract local commercial broadcast ventures, codld; : <

under certain conditions, receive out-of-town or "distant"

I

. 'radio signals. Such reception was dependent on both tﬁé laws

% :
of nature and of the Federal Radio Commission (FRC). Amplitude
7/ .

Modulated (AM)'radio signals bounce off the ionosphere at night

and come back to earth many miles from their poeint of origin..

v

These relayed signals are weaker than at their point of origin,
. , . .
but "can be received if no'lpcal station is broadcasting on the

same frequeney. Thus by allowing:some radio stations to broad-
. ‘] ) . ’
‘cast at high power on frequencies that would be theirs alonge

[

to use at night} the FRC created "clear channels" and rural ' é

. '4

radio service. The Commission justified this special class .

°

s of station in 1928:

<

— — - A

[Tlhe commission feels that a certain number [of

T .
LIRS

‘channels] should be devbteq to stations so equipped .

*later, the Federal Communication Commission (F.C.C.)” . . - )

\11 * . . ) ) e

5 .
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and financed as to permit the giving of a high
order of ‘service over as large a territory as
‘"Possible: This is the only manner in which the

distant listener -in the rural and sbarsely set-
- r .

teled\portions of the country will be reacped.7.'

‘e s <
8

As 'Le Duc points out,

5

\

. A}

In 1928, the FRC [in its Standard Broadeas

Allocaticn Plan] éssigned forty off the ninety-

<

v
3

si¥ radio frequency channels then in use to ///,,

individual high-power,staiions for such clear - .
’ ] .
channel transmission.. Fewer than half of these g

- grants went to midwestern or western broadcasters,

N . . . ' . ‘\
however, since g%i Commission's assignment's
appeared to be more a recognition of the power

" potential of existing stations than concern-

<

) 8
for the coverage needs of upflerserved areas."

v : - -( - ' -
The Commission's. concern for nation-wide radio serv1ée was

tempered by its determination to support the.codcept‘of "loeal™

\ » - )

radio wherever possible. Thus, several different classes of
e o ‘ )
radio station licenses were established, ranging from low-
power daytime-only stations serving local communities and

tailoring their signais so a§*not‘tb interféze with stations

having greater power and priority, to the highedf-powered and

~

- fmoSt protected: Class I-A clear channels.- Ironically,/all

-

/’
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classes of stations were cgncentrated in the population-

centers of ‘the north edét and central states.-- Granted,

IS

pEimarily on a first-come-first-served basis, the cleart
channel lic€énses have been deemed to be more valuable "pro-
perties™ than 1o§er class licenses. The assumed difference
in 1icense‘;élues, combined with two sometimes'disparate

FRC/FCC licensing criteria (localism and universal service),

contributed to the licensing quagmire. Lo L .

3

{ The Maturiiation of Radio
"More than one-third of the nation's voters  got
their only reliable night radio serréce in the«
1930's from clear channel statlons !

Whlle ‘there is no rellable way to determine Just how many

L}

Americans depended on clear channel broadcasters for thelr

M radio service (broadcast audience reSearch was in its infancy

in the 1930's), it appears that clear channel‘Fadio served

e

‘s a sizable audience through the 1930's and‘l9HO)F The evening

< .Y

programmlng heard on those stations tended to. be, prlmarlly
b A
+ network prognamming. It was not, *and indeed could not, be . o'

local in nature for‘each of the communities reached, thohgh

many of these urban stations did many pre- dawn farm “and

agrlcultural programs, perhaps encouraged to do sg by the’

FCC's "Blue Book". 10

——— Y

But then, the vast magorlty of n1ght~*
t1me~rad10 programm&ng ayallable in the Unlted States was °

< network, not local, programmlngc Accordxng to the FCC'§

¢
. “ -~ . 2 o
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. 1941 Annﬁal Report, over 97% of the hation's totgl nighttime

broadcaéting power was\utilized/by network owned or affiliated
11

- . stations. While in retrospect the Commission acknowledged :
that reliance on distant radio stations was less than the%%%

ideal situation, it justified the situation by notiﬁg that -

. 4
.+ . "[1]ess than half a loaf was considered better than noné , 12

"and that ' : ;.

.

This early use of the Class I-A clear chanmels— 7

» -

did not bldck the_builqing of additional stations
required to meet local broadcast service needs
. .of other communities, for which other AM channels

were still available, and for which 'FM later pro-

\ . . ) \
. vided a large new spectrum resource.l“

N

Cenditions were not as good as these FCC comments imply, and °
J * »

even the Commission Qad to recognize that. .In the 1940C's

.events did nqt,all point to the equity and sagacity of the

. , clear channel qI&ocatioﬂ&pblicy. Radio was firmly taking

-v The Commission points to the abundance of unused' local ruraf‘

radio served such arégg\hithout'at the same time precluding

4

local service. However, the majority of those available
channels yere local or regional'channels,eréquired to protect

clear channel (or other Class I) stations by reducing or
. " \ .
eliminating their nighttime broadcast signal. Thus rural;
! ‘ ‘

/

-
v

shape asga profit-making business,. attracting many investqrs.’

F

-]

AM channels as evidence supporting tée notion that clear channel
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markets that might have been able Npancially support

night, may havs
i

radio stations that could operata and

~been.unable to provide-an'economic base strong enough to
- "

) .
support a station not having thé.option of selling a night-

time audience to advertisers. Pressure to permit more local
rs +

nighttime brroadcasting increased ih the 194243. Another

indication that clear chanr@l radio was not the ﬁanacea it

was touted as being is'suggested by tﬁe Commission's own 1938

figures show1ng that while 8.1% of the U.S. populatlon (and

% v
¢of the land area) at night.

38.5% of the U.S. land area) ‘could not leceave a good radio °

signal, that figure climbed to 17.4% of thg population (56.9%

1% plthough it is conceivable that

some of the reduced nighttime radio service. resulted from

" stations voluntarily reducing power or going off the air, it

is unlikely tha@'many brbadcas@sps chose to give up ‘the lucrative
nighttime audience uhlgés forced to dz sot And Why_were radio
statibns,forced to suspend nfghttimé broadéasting (pr cut back
pover)? They had to allggjgof clgar chanhel radio signals to
bring radio acéoss the nation unimpeded. Thus a_policy aimed -
at inéreasihg the available nighttime_ragio service (albeit

.

not local servige) ma§ haver had the uﬁinbénded_effect of
reducing such service. . - ) ,

In the 1940's, sevéral developments took place that téndéﬁ
to cloud the clear qhaﬁnel situj¥iog. The decade‘startgd out’

with Qhe Commission recognizing that cﬁangesin/;he clear channel

[N
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-

s‘polic¥ were appropriate and reduced the number of unduplicated

clear channel stations to twen_ty—six.15 On éighteen"additional -

I -

channels the FCC permitted some sepondar& radio service on what
had previously been unduplicated clear channels. ¢ This duplica-

tion was favored by most radio broadcasters, though, of course,
clear. channel broadcasters opposed the~move.16 Naturally,

licenseeson clear channels would not be suppqrtive of any ‘j

changes that might reduce the potential reception of their

- .

radio signals. (Howeyer, the limited sharing on these eighteen
channels did not cause significant signal degredagipn due to

~ . .
power 4nd directionalization requireme?ts impo;;d by tpe'Com—
mission. Why then would the clear channel broadcastefé be
concerned? The answer to that can be found -in the results of
an experiment goﬁducted by the FCC and‘radio station WLW in
the 1930's. F¥For sever$l years, WLW haa been permitted to
broadcast at 500 kw, ten times the maximum power permitted
an& other Ameyrican radio sﬁaﬁion. At thq& "superpower," 5-
WLW's signal coveragé pattern increased sign?ficantl&.’ While
tﬁaf experiment had ended,/there was the belief or hope that
the Commiss#gn might again permit'superbowér stgtions,.and
clearly the staéions most likely té be'allowed‘toiinciéasé T T
their}power so drastically Qould be those on uﬁduplicatéd
clgaé channels.17 V4

- . ’ .
The FCC-mandated change%Ain clear channel assignmg;ts both

’ £
reflected and Precipitated other\changes in, the American. radio

-

~~- -n4/’-"'.'.
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i ¢
l§ it simultaneously grew in impor- ot

scene. As radio prospered,
tance for the American people\ and politicians alike. Its

importance was not going unnotliced b} other nations which,

.

since radio sfgnals know no nafiional borders, worked with ’the

U.S. government to agree on freduency and power limitations

suitable to all:-involved. The Nyrth American RegibpdllBroad-

P e —

casting Agreement (NARBA) of 19N1» for examble removed from

_the U.S. the fréquency that clear \channel radlo station KOB

(Albuquerque, N. Mex ) had been assigned, to as a Class 1 undup-

licited station)!? whiie Smulyn opines that the NARBA-mandated

20

frequéncy changes wewe "minor " th¥ subsequent reassignment
y : ’

and reclassification of KOB-AM resulted in appeals thaiﬁere

.
21 .- . -

still aetively contirduing even today. The FCC's authoriza-

. tion of commer ial FM broadcasting, alheit somewﬁat belated gnd

22

haphazard, ‘the increasing techmlcal atllwty to d1recuonallze

AM signals, |the FCC's limits’on qetwork\dbminance,,23 and, later

J
in the decade, the preeminance of recordlnos as *radio program

d
2uIall contributed to the changlng radlo condition.

material,
. - ’

In resp?nse to these’ changlng condltlons and the continued
pressure tq better serve white areées and to@allow dupllcatlon on
clear channels, the FCC.commen;ed to examine the ent1re clean‘

channel 1s§ue in 1945 25 That Inqulry lasted until 1961, 26, 's

reopehed 1n 1969 to conslder the KOB problem,27 and agdin in ‘

28”

-

reopened proceeding 'was terminated 1n_1980u\9. There were othe?{
’ ) + £

< : .
interyening proceedings as well.
r

P | e . v,
/ -
' / '

{
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Even in its 1961 Report and Order, the Commission noted the

problems’ it was having resolving the clear channel controv%qsya

& ’ I, ~ - o ¢ ) \ '_
. 3 . N 2 .
i . . N . .
Resolution of the matter has been complicated .
. : . ) ’ . . T
_ during the intgrbening years by changing' treaty ) .

- !

obl%gations, the neceg;ity'for 3 éposing of pre-_
cedent collateral problems, tﬁéZZelves difficqlt - ’
'gf settlemeng, aﬁd by marked changeg\in the socio- o
economic cl%mate for a standard broadcast mediu@&

beset by the emergence of televgsion as a vigorous
¥ B

. ® < ¢ -
ggp competitor for audience, program material, and  ~

L advertiser support.3o
b ’ ’ . ‘

Interesfly, the Commission did not discuss the potential in

actualliﬁpact of FM radiq;,f . ) .
< The FCC,”in %¢s 1961 Report, did note that while fiuch of o
- v . . ’ . |
the data it had coll€cted during the previous sixteen years /5
: were already outdated,31 it was evident-that the population in i

.

white areas was inc¢reasing while AM radio service to those areas
i »

,

. * i . I .
inotion of* reassigning and neailocatlng _

. , 4 . 4 e : .
bﬁgadcast stations on each of the clear channel frequencies as
. g .

was not. ., Dismissing the

being too cumbersome an administrative Eask,32 and noting éhat . |
. - .« . . \ ‘ .
/

- it still wasn't ready to fully resolve the superpéwéﬁ Auestion,
o - ? .

[ * ° .

‘the FCC took 'what pusﬁlbe éonsidered a codprgmise approvach. It ’ I
determinedsthat-tﬁelve of the egisting twenf}-four clear channels !
woufa be redesignated to al%éw,for nighttime duplicaEion (primgi;'
1y in thé West) and twelve would not. The Cohmi§sion furtheg ’ .

4 ) . ’ - ) :\ . ‘» \l . . o . - T | ‘ ;

) . . C . |
]:l{klc ‘ v . ' 12 . e ‘ L
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;eft open the possibility that while it was éebminating the

_proceéding, subsequent review and additidhalhpolicy changes

might later be in order. !

' —Fourteen years later the Commission reopenéd.tﬁe issue, - /
. albeit gingerly. Noting that most the clear channels designated

. v . *
to receive additional nighttime radio service had such service,

the FCC suggested that thé time had'com

(I . . .
to consider what further changes may be appro-"

. priate in‘the rules governing I-é/§hénner usagé_

in the light of the degree of. success which has

33

attended our previous efforts,

At the same time, however, the Commission acknowledged the

“ehormity of its earlier clear chénqgl inquiry, the results of

°

which were somewhat inconclusive and very expensive.

- ¢
L]
°

PO ' If we are to embark on a new endeavor to resolve
" those [clear channel] issues, it should be, if

possible, on the basis of some prior’assurance

»

that we will not begome enmeshed,. once again,
- in_an ektensiVe,'gxpensive and, in the -end, largely
' 3y T ” -

" -~
< .

fruitless exercise.

' The Commission ihvited comments on the superpower'issue and

3

various duplication of clear channel alternatives -- ,including

. < . . L .
the elimination of the clear ch&hne{\glags of radio stations.35

o, he

It did so in the context that white areas ,were esséntiailx no

N ]

o ;.’._’ - 18




¢

better served by. AM radic than they had been_in 1961. 1In

PRSP

soliciting comment, the Commission cited a major ghift.in'

"its focus. It finally acknowledged thg‘existence énd.relevance
of %M rédio.anq television, noting‘that\while truckers and
other travelers may not take advantag§~9f*FM and TV, they
were a signifiéént part of the broadcast service availaQZe,

nafionwide. Available radio service was now to .be measured

)

in terms of both AM and FM.

After ha 'ved‘volumes of comments, the Commission

- [

L .
suggested,. in° 1978, ways to permanently resolve (indeed, end)

the oﬁtstandfﬁg clear channel issues. Noting the decreased

‘

dependence on clear channel radio stations (as a result of

additional AM, FM, TV, and CATV options), the FCC proposed to
~N

(1) Settle the o0ld issue of higher. power for phe dominaﬁt_

Ny —

statipns by maintaining the present ceiling of 50 kw;
and | ‘
look to additional AM and FM stations as preferable
medns of providing for today'é radio service peeds;
among the most promineﬁé of qhich is enhencement of
. opbbrtgnit%es for m;nérigy ownegshiprand opéra@ion )
36 ‘

of. stations. .

-4 . .

. Those proposals turned-o@t to be précigely what the Com- .

mission‘ruiéd in terminating this proceeding in 1980. . It
R . .
"decided to continue thf established 50 kw power maximum for .

Class I-A stations" and "end the exclusive nighttime use" of*

14




|

the remainihg unduplicated élear'channel‘stations,Vallowing

for approximately one-hundred additional AM statio s.37 «Hhile

in a radius

Class I-A stations would now share their frequenc7 s at all

times, their nighttime signals would be protected
of seqen-hund;ed to%seven—hundfed and fifty miles[ less than
Cour ' . 3
they had been protected, but more than any other station's
; . b 7’ . ‘ N

sighal.would be pro%ected. This culmination.of the decades-
) ) .
'long attippt Lo settle the regulatory questioﬁs surrounding

»

clear channel radio may not be the finalychapéek. There are, .

currently, several parties appealing the Commission's 1980
38

order in this matter. The ultimate resolution of those'appéals

notwithstanding, the Commission’s policies with respect to clear

¢ .
¢

&

channels has undergone significant change worthy of crigieal
. . * 8 ’ .
analysis. N

Evaluation .
It is appropriate-at this point to evaluate both the Com-

mission's ultimate decisiofr in the clear channel radio situa-

~

tion and the methods .it qsediin arriving at it. While this

analysis is seriously hampered by lack of access to FCC working
@eﬁg;zgaa\?ﬁ records of the inputs and discussions various FCC

members had on this and related matters since 1928, initial
. . g . s *

assessments ‘can be made.

»

While there is no universally accepted theory of good
. « 39 A Q&

regulatory agency behavior, it seems rea§pnable to place a

LY

premium on an "efficient™ regulatory agency. By that I mean




*

-

| .
” -
Qs -
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¢

an agencyrthat asks ‘the "right" questions, collects relevant

1nformat10n in a tlmely fashlon,_ldentlfles and orders goals

and alternatwve pOllCleS, and ultgmately makes policy deClSlOnS

based on the merits rather than on inappropriate polltlcal

pressures. Using these as criteria, the Commission at first

\]

~

appears to deserve mixed reviews at best. '

The FCC's goals in Ehls matter -- universal AM r'adlo

4

service, local AM radio service, and commercial AM radlo

service, -- are not inappropriate nor irrelevant, but often~

are or have been incompatible. Conflicts arising due to such

-

occasvonally incompatible goals could have been alleviated ~

with clearer Commission p310r1t1z1ng of- its’ goals. Similarily

-

it is falr to cr1§1c1ze inquiriés that are clpsed only after
»" ) . ,

so long a time that the data collected during the inquiry are

loﬁtdated and thus frrelevant. Congressionai pressures (such

to the 1nefflclency._

as the Davis amendment
’ """

i . ' MO) have, at times, been at least part-

ially responslble for the inconsistent FCC goals. Changing

+

FCC personnel, and indeed changlng conditions also contributed.

’ ¥

One can look at the clear channel radio policy as a m¥&take

. . R o \
made by the Commissiopn fifty years ago which it has been trying

to correct ever since. The Commission's ,"decisions" in this

matter have been painfullj slow and consistently criticized

.

. and.appealed.’ As decisions go, the Commission's have ¥reen less

e

than bold Qr decisive in this matter." Is clear channel radio

seally the type of "problem" that ought to take this long to

’resolve? But such criticisms are really ;do qéFEh. While there

FERVEE "'. 16

of
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4

have been failures’in the process, it must be regalled that

>

. clear channels were set aside when radio was very different

A ’~

-than it is today. Ihecléék of FCC clarity or decisiveness

at given pdints néed not be condoned. Yet perhaps the incre-

A o
1 mental policywmsking is not only typical of administrative

agenciés,uz but one of the strengths of the system.. The Com-
mission as not dissolved a year after it set about to clear

up interferencde on the airwaves as some of its original sup-

43

porters had intended. -Instead it has provided a mechanism

ES

or forum for dealing with changing conditions. Ironically,

’ the slowness with which the Commission has dealt with clear

\
ae Y

qhannelsuu kas allowed it to respond to new technologles \\
- . e

- s (di;ectionallzed antennas, FM, TV, etc), changes in population
density, .and changes in soqiai concerns (such as minority group
0wnership of stations). In.sum then, this author believes that
\\\\i\ clarity and speed dnring individual phases of the proceeding

wouid have reflected more favorably onrkhe¢Commission. Never-

theless the FCC is acting appropriatgly in gradually ending

its policy of awarding extraordinary protection to a relatively °
, few radio licensees. The regulatory system, as exemplified

*in. the clear channel radio situation, is working.
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