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Introduction

I. Overview of Section 504 and Part B of EHA

In recent years, Congress has enacted two laws that provide signi-
ficant pxacedural and substantive protection for handicapped children.
Thege laws are:

o] Section 504 of the Rehabilitation Act of 1973 (Section
504)_1 / and

o Par: B of the Education of the Handicapped Act, as amended
by P.L. 94-142 (Part B of EHA).2 /

Section 504 is the "first civil rights law protecting the rights of
handicapped persons and reflects a national commitment to end discrimina-~
tion on the basis of handicap.“-il Section 504 states:

No otherwise qualified handicapped individual in
the United States... shall; solely by reason of
his handicap, be excluded from participation in,
be denied the benefits of, or be subjected to
discrimination under any program or activity
recelving federal finmancial assistance.

Because Section 504 is a civil rights law, burdens and costs
associated with ensuring equal opportunity provide no basis for exemption

4/

from the provisions of the law or regulations.-—~ Section 504 is currently

administered by HEW's Office for Civil Rights (OCR). Under the Department

of Education 6rgaaizatioﬁ Act (DEOA), 5/ primary responsibility for

administering Section 504 is delegated to the Office for Civil nghts, which
T 6/

is directed by an Assistant Secretary.

—1/29 U.S5.C. 794. Regulations implementing Section 504 appear in Part 84
of Title 45 of the Code of Federal Regulations (45 C.F.R. Part 84).

2',20 U.S.C. 1411-1420. Regulations implementing Part B of EHA appear in
Part 121a of Title 45 of the Code of Federal Regulatiomns (45 C.F.R. Part 121a).

3/ preamble, 42 FR 22676 (May 4, 1977).
4/

‘s/
&/

P.L. 96-88
Section 203 of DEOA

ot
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Part B of EHA is a grant-in-aid program designed to assist grantees
meet their civil rights obligations to handicapped children. A State
Educational Agency (SEA) that accepts assistance under Part B of EHA
agrees to abide by the terms and conditions set out in the statute and
regulations. Part B of EHA is currently administered by the Bureau of
Education fecz the Handicapped (BEH). Under the DEOA, Part B of EHA will
be administered primarily by the nNffice of Special Education and
Rehabilitative Services, which is directed by an Assistant Secretary.z—/

The basic requirements common to Section 504 and Part B of ERA are
that:

(1) haudicapped persons, regardless of the nature or
severity of their handicaps, be provided a free
appropriate public education;

(2) handicapped students be educated with non-handicapped
students to the maximum extent appropriate to their

needs;

(3) educational agencies undertake to identify and locate
all unserved handi:apped children;

(4) evaluation procedures be improved in order to avoid
the inappropriate education that results from the
nisclassificatlion of students; and

(5) procedural safeguards be established to enable parents
to influence decisions regarding the evaluation and
placement of their children. 8/

In several respects, however, the Section 504 and Part B of EHA are
different. For example, the Section 504 regulation covers subjects not

covered by Part B of EHA, including such areas as progrgm accessibility

and employment discrimination. On the other hand, Part B contains a

-ZJSection 207 of LEOA.
8/

—‘gection-bv-section analysis, 42 FR 22690 (May 4, 1977); See also 42
FR 42504 (August 23, 1977). '

13



number of administrative requirements not included under Sectior 504

including, the submission of state plane and local applications.—gj

[N

II. Purpose of this Paper

Since the regulations implementing Section 504 and Part B of EHA

were published in the Federal Register, persons within OCR anc BEH,

representatives from SEAs, local educational agencies (LEAs), and groups
representing handicapped children have been voicing their concern over
the relationship between Seztion 504 and Part B of EHA and the need for
the federal government to pursue a coordinated implementation strategy.
Specific concern has been voiced regarding policy development and com-
pliance and enforcement efforts., A person representing two state-level
organizations, i2 recent testimony before Congress, expressed his concern

this way:

Unless state and local education agencies can be
assured of a clear and consistent interpretation
of their responsibilities [by OCR and BEH], they
will remain in various stages of confusion and
will fall short of their shared goals. jq

The purpose of this paper is to analyze present efforts to coordinate
policy development and compliance and enforcement of Section 504 and Part B
of FHA and then offer recommendations for improving coordination.

ITXI. Limitations of this Paper

This paper was prepared in four weeks pursuant to the terms of the
contract. Therefore, the limitation of time affected the manner in which

recommendations are presented. In general, the recommendations express directions

9/ 42 FR 42504 (August 23, 1977).
10/

— Statement of Dr. Thomas Schmidt, Commissioner of Education, State of
Rhode Island on behalf of the Council of Chief State School Officers and
the National Association of State Directors of Special Education before
the Subcommittee on the Handicapped, Committee on Labor and Human

Q Resources, United States Senate, March’ 3, 1980.

14




in which we feel the department should be moving and key variables which
affect our proposals. They do not contain detailed blue prints for actiom.
The limitation of time also prevented us from addressing the issues of
coordination regarding data collection and the provision of technical
assistance.

IV. Methodology

To achleve the objective of the paper, we reviewed the federal
legal and administrative framework governing the administration of
Section 504 and Part B of EHA. Documents reviewed included: (1) The
Section 504 statute, regulations (dincluding the Title VI procedural
regulations incorporated by reference by the Section 504 regulation),
policy interpretaticns, and digests; (2) The Part B of EHA statute,
regulations, DAS Bulletins, and draft policy interpretations; (3) The
General Education Provisions Act (GEPA); (4) The interim firal regula-
tions implementing the Education Appeals Board established by Section
451 of GEPA; (5) The Title VI guidelines issued by the Department of
Justice; and (6) A draft memorandum of understanding between BEH and
OCR concerning coordination of the administration cf Section 504 and
Part B of EHA.

In addition to reviewing documents, we interviewed numerous persons
involved with the administration of Section 504 and Part B of EHA at the
federal, state and local levels. In addition, representatives of

advocacy groups were interviewed.

P-A
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V. Organization of the Paper

The paper is divided into five parts. The first part is the
introduction. . The second part analyzes the relationship between the
~standards set out in Section 504 and Part B of EHA., The third part
identifies the multiplicity of departments, offices, divisions, hranches,
and persons involved in the administration of Section 504 and Part B of
EHA at the federal, state, and local levels. The fourth part describes
and analyzes the procedures for developing, issuing, coﬁpiling and
disseminating policy. The final part of the paper describes and analyzes
the procedures for initiating, investigating, notifying persons and
agencies of noncompliance as well as the sanctions and procedures
governing the use of particular sanctions under Section 504 and Part B
of EHA. -

VI. Abbreviations

The major abbreviations used in this paper are set out bhelow.
"Section 504" is an abbreviation for Section 504 of the Rehabili-

tation Act of 1973.

“"Part B ofVEHA“ is an abbreviation for Part B of the Education of

the Handicapped Act, as amended By P.L. 94-142.

"GEPA" is an abbreviation for the General Education Provisions

Act.

'DEOCA" is an abbreviation for the Departmeut of Education Organiza-
tic act.

"ED" is an abbreviation for the Education Department,

"OCR'" 1is ar. abbreviation for the Office for Civil Rights

"BEE" is an abbreviation for the Bureau of Education for the
Handicapped.



"POC" is an abbreviation for Program Operating Component. Within
HEW, the Office of Eduqﬁtion was a "POC".

"OGC" is an abbreviation for the Office of the General Counsel.

"OGC/CR" is an abbreviation for the Civil Rights Division of the

Office of the General Counsel.
"SEA" is an abbreviation for State Educational Agency.

"LEA" is an abbreviation for Local Educational Agency.
"LOF" is an abbreviation for a letter of findings issued by OCR.
""™MOU" is ~n abbreviation for a memorandum of understanding.

VII. Major Findings, Conclusions, and Recommendations

A. Relationship Between the Standards Set Out in Section 504 and
Part B of EHA

There is confusion about the relationship'between

specific standards set out in the regulations impiementing Part B of EHA

1/

and the standards set out in the Section 504 regulations}—— Uncertainty
exists in such areas as:
o the definition «f the term "special‘education,"
o the definition of the term ''related services,”

o) the scope of an LEA's obligation (Part B requires
the provision of special education and related
services to all handicapped children whereas
Section 504 requires the provision of regular and
special education and related services in a non-
discriminatory fashion),

o the meaning of the phrase in the Section 504
regulation that compliance with Part B of EHA is
one means of complying with Section 504, and

o a child's status under Section 504 during the
pendency of an administrative or judicial
proceeding.

1Y/

—~~ In addition, significant confusion was expressed regarding the relation-
ship between Section 504, Part B of EHA, and Title VI, especially with
regspect to the placement of black and limited-English proficient students
in separate programs for handicapped students.

17




We recommend that the Secretary issue a comprehensive statement
that explains the relationship between the specific standards set out in
Section 5304 and Part B of EHA. The policy statement should:

(1) didentify the areas of overlap,

(2) explain the circumstances under which the
more detailed definitions contained in
Part B of EHA are applicable to Section 504,

(3) explain LEAs' and SEAs' obligations under
the two laws when the standards under one
law appear, on their face, to be inconsistent
with the other law, and

(4) explain what is meant by the statement that
compliance with Part B of EHA is one means
of complying with Section 504.

In addition, the policy statement (or a separate policy statement)
should explain the interrelationship between Title VI, Section 504, and
Part © of EHA.

B. Multiplicity of Agencies and Offices Involved in the Administration
¢f Section 504 and Part B of EHA

There are a multiplicity of agencies and offices involved in the
adminigtration of Section 504 and Part B of EHA at the federal, state, and
local levels.

At the federal level, Section 504 is presently administered by
OCR. Within 7. there are at least five offices involved with policy
developmgnt and compliance and enfcerzement. 1In addition, OCR has ten
regional offices. Secondary responsibility for administering Section 504
is performed by the Civil Rights Division of the Office of the General
Counsel (OGC/CR), program operating components (POCs) (such as the United
States Office of Education), and the Special Litigation, Civil and Civil
Rights: divisions at the Department of Justice., At the state level, SEAs have

responsibility for overseeing the operation of programs operated By subrecipients

18



(e.g., LEAS). At the local level, the central administration is responsible

for ensuring compliance with Section 504.

The administration of Part B of EHA at the federal level is
primarily performed'by BEH. Within BEH, the Division of Assistance to
States, the Associate Deputy Commissioner, and the Deputy Commissioner
are responsible for policy and compliance and enforcemeﬁt. Seccndary
responsibility is performed by the Education Division of OGC, the Office
of Inspector General, and the Ciwvil, Civil Rights, and Special Litigation
divisions at the Justice Department.

At the state level, responsibility _or oversight rests with the
SEA. At the local level, the LEA must ensure propsc administration of
the program.

Under DEOA, OCR apparently will retain its primary responsibility
for administering Section 504. OGC/CR may lose some of its responsibi-
lities. The involvement of POCs under the new department is uncertain.
The Justice Department's role is unaffected.

Under DEOA, the Office for Special Education and Rehabilitative
Services wilil apparently have primary responsibility for administgring
Part B of EHA. Secondary responsibility will still be assumed by OGC, the
Office of the Inspector General, and the Justice Department.

The existence of so many offices with responsibility over
Section 504 and Part B of EHA requires the establishment of formal coor-
dination agreements; the present informal‘arrangement whereby one
representative from BEH and one representative from OCR meet over breakfast

1s inadequate.

pob
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We recommend that the basic ideas set forth in a draft memorandum
of understanding between OCR and BEH, which is presently circulating
within HEW, be adopted, with certain modifications.

Support for ﬁhe basic concepts imbedded in the draft memorandum
of understanding is subject to one important qualification; the allocation
of sufficieﬁt staff and resources to enable the system to operate. If the
persons respousible for coordination are overwhelmed with other responsi-
bilities, the effort will fail. Additional recommendations which address
the fact that a multiplicity of offices are involved in the administration
of the two lawé are described infra.

C. Development, Issuance, Compilation and Dissemination of Policy

Since the dates the regulations implementing Section 504 and
Part B of EHA were issued, approximately two and a half years have passed.
In that time, OCR has published two policy interpretations in the Federal
Register clarifying provisions applicable to elementary and secondary
education programs. In the same period, BEH has not published a single

clarification in the Federal Register. Policy interpretations not

published in the Federal Register appear in a digest of significant case

related memoranda (prepared by OCR), DAS Bulletins (prepared by BEH),
correspondence (prepared by BEH and OCR), legal memoranda (prepared by
OGC/CR and 0GC), and legal briefs (prepared by the Justice Department).

A major obstacle to good relations between HEW

and SEAs and LEAs as well as to effective compliance and enforcement is
the failure to make and wicely disseminate policy. The articulation of
policy in documents which are not widely disseminated has not broken down

this obstacle. Where a multiplicity of agencies and persons at the federal,

4]
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state, and local levels are involved in the administration of two laﬁs,
a written system for compiiing and disseminating policy contained in
numerous documents is necessary to avoid‘inconsisteﬁt interpretations
and duplication of effort.

We recommend the development of a comprehensive reporter service by
the new departmenﬁ which contains all relevant policiesaaﬁd the periodic
issuance of a policy manual which synthesizes the policies contained in the
reporter service as of a given point in time.

D. Initiation, Investigation, Notification of Noncompliance and
Sanctions and Procedures for Effecting Compliance

Set out below are our major findings, conclusions, and recom-
mendations regarding compliance and enforcement.

First, under Part B of EHA, BEH must approve a state plan
submitted by the SEA. Several SEAs, as well as OCR representatives,
reported that OCR has found policies which already had been approved by
BEE to be violative of Section 504. It is untenable for the federal
government to require compliance with two complex laws and then give
mixed signals regarding what constitutes compliance. We recommend that
OCR "sign-off" on state plans regarding tlieir compliance with Section
504. This procedure will provide SEAs with advance notice regarding OCR's
pc ition on the adequacy of their policies. This recommendation assumes
that OCR will have an adequate level of staff and resources to carrylout
this additional responsibility.

Of course, under this recommendation, OCR can bring a subsequent
action against an SEA if (a) the policy does not violate Section 504 on
its face but has a discriminatory effect, (b) if the SEA fails to administer
its policies in accordance with its policies, (c) if the SEA changes its

policy, or (d) the OCR staff person approves a state plan which, on its

<1
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face, is inconsistent with the Section 504 regulation and policy inter-

‘pretations published in the Federal Register. If subsequent to the

approval of a plan, OCR changes its policy, it mdstvnotify the state and
provide it with a reasonable amount of time to come into compliance.

Second, the present system of coordination, which relies on
periodic informal meetings over breakfast, is inadequate. Although some
persons within BEH and OCR in Washington may know what the other agency is
doing, there is no assurance that others in headquarters or in the regions
are being informed. The proposal to improve coordination in the draft
MOU is a significant improvement. However, we find that there are
certain areas which could be improved.

(a) The proposed contents of the monthly report are
insufficient. The report must include a brief
statement of the facts and a 3tatement of the
igsue (1f and when such statements are possible).

(b) The draft MOU gives the impression that BEH has
its own procedure for investigating complaints,
even though no such procedure presently exists.

If BEH is agreeing to obtain descriptions of
complaints from the SEAs, this point should be
clarified.

(c) The procedures concerning OCR deferral to BEH
are unclear, especially in 11ght of the Adams

order.l2/
(d) The draft MOU does not address the problem of
joint administrative actions against a non-~
compliant recipient following an investigation.
Third, there is a significant problem regarding the incompati-
bility between the procedures for effecting compliance under Section 504

and Part B of EHA.

J-'L/OCR is currently under court-ordered deadlines within which it must
conduct compliance reviews of and commence enforcement proceedings against
recipients found in violation of civil rights laws. Brown v. Weinber er,

417 F. Supp. 1215 (1976), Adams v. Richardson, 356 F. Supp. 92 (D.C.D.C. 1973),
mod. 156 U.S. App. D.C. 267, 480 F. 2d 1159 (1973), Sub. nom. Adams v. Califano,

22
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The problems with the presect legal framework, as modifi=d by
DEOA can best be explained hy way of illustration. Assume that a state
adopts a policy which provides that LEAs are not required to providz a
free appropriace public education to handicapped children. The policy
clearly violates both Section 504 and Part B of EHA. Nonetheless the
State claims that its policy is consistent with Section 504 and Part B of
EHA. OCR and BEH decide to seek compliance by initiating enforcement
action. The SEA demands a hearing.

Common sense would dictate that any system of enforcement
established by the Education Department would (a) permit OCR and BEH to
bring a single action against the SEA and (b) enable the SEA to defend
against the action in a single forum.

Unfortunately, such is not the case! An action to withhold or
terminate funds could actually proceed in three forums, subject to three
sets of procedural requirements. For example, hearings regarding non-

compliance with Part B of EHA are held before a Hearing Panel and/or the

Educational Appeals Board. Hearing under Section 504 are held before a

hearing examiner (administrative law judge) appointed iIn accordance with

Section 11 of the Administrative Trocedures. Act. If the SEA wants to

appeal the initial decision, three separate sets of procedures apply.
The problems described above are not limited to actions brought

under Section 504 and Pa;; B of EHA. The same problems occur anytime

a particular SFA or LEA policy violates both a civil rights statute and

a provision of a grant-in-z'd program subject to GEPA.

(
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The draft MOU between BEH and OCR referred to above provides
that under certain circumstances BEH and OCR shauld conduct concurrent
investigations. However, the MOU is silent with respect to the procedure
the agencies should use once a violation has been found.

Subject to the proviso in the next sentence, we recommend that the
Education Department consider developing a consolidated enforcement procedure
under which joint actions may be brought by OCR and the office (e.g., BEH)
responsible for administering a grant program:lé/ We conclude that such a
change should be made only if the department commits adequate staff and
resources to carry out this recommendation. Every person interviewed
regarding the proposed consolidation of procedures expressed a deep concern
that the department would not allocate sufficient resources to enable the
entity responsible for conducting the joint proceedings to do so in an
effective and efficient fashion.

The second mejor finding is that the legal framework implementing
Section 504 (including the HEW Title VI procedures which are incorporated
by reference) does not include clear standards regarding an SEA's
enforcement responsibilities and the procedures it must adopt when it does
seek: enforcement against an LEA or other agency operating an elementary or
secondary education program. Thé lack of an adequate state—level framework
contravenes the Title VI guidelines issued by Justice which require that
Title VI regulations issued by federal departments must require that
SEAs establish a Title VI compliance program that complies with the minimum

standards established for federal agen.ies (28 C.F.R. §42.410). In contrast

léft is conceivable that before such a consolidation could occur, the Ed
will be required to secure the approval of the plaintiffs in Adams.

~4



to the Sectior. 504 legal framework, the framework under Part B of EHA spells
out in detail the range of sanctions SEAs are expected to use against npn-
compliant LEAs.

When the Education Department issnes its Title VI enforcement
procedures, it should include det;iled preigions prescribing the

responsibilities and procedures to be followed by SEAs. In drafting these

procedures, ED must also ensure that state-level procedu-es for implementing

Sections 504, Title VI, and Title IX, are consistent with the state-level

procedures under Part B of EHA and other federal grant programs.

(v
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Relationship Between Section 504
and Part B of EHA

I. ¢+ Introduction

This part analyzes the relationsiip between the concepts and
standards set out in the legal framework implementing Section 594 and
Part B of EHA. The first section is the introduction. The second section
describes the areas where there are no overlaps. The third section
analyzes the areas of overlap and raises such questions as: whether and
the extent to which the standards in Section 504 are or shouLd be inter-
preted as being identical to the Part B of EHA standards. The fourth
section describes attempts by OCR and BEH to explain the relationships.
The final section includes our findings, conclusions, and recommen-—
‘dations. The major recommendation is that the Secretary should issue a
policy statement identifying which specific provisions set out in both
legal frameworks are meant to be identical and which are not.

II. Areas Where There Are No Overlaps

Before identifying the areas of overlap, it is important to note
that thera are areas under each legal framework where there are no over-
laps. These areas, which are described below, are not thé subject of
analysis in this paper.

The Section 504 regulation is broader than Fart B of EHA in the
sense tha* its scope is not limited to preschool, elementary, and
secondary education programs and covers such areas as employment dis-
crimination and program accessibility. The Section 504 regulation is
divided into seven subparts.

Subpart A: General Provisions
Subpart B: Employment Practices

Subpart C: Program Accessibility

<6



Subpart D: Preschool, Elementary and Secondary and
Adult Education Programs

Subpart E: Postsecondary Education Frograms

Subpart F: Health, Welfare, and Other Social
Service Programs

Subpart G: Compliance and Enforcement Procedures

Subparts A, B, C, and G of the regulation apply to all recipients
of Federal financial assistance. The remaining subparts of the
regulation contain more specific requirements appiicable to the three
major classes of recipients of aggistance from HEW.

This paper generally does not discuss Subparts &, B, C, E, and F.
The primary area of overlap and therefore the focus of this paper con-
cerns provisions set out in subpart D. Subpart G is discussed in the
part of the paper dealing with compliance and enforcement.

The Part B of EHA legal framework contains a numbexr of require-
ments that are Egg_ccﬁmon to Section 504, including for example, counfi-
dentiality provisions, excess costs and supplanting provisions, personnel
development provisions, provisions concerning the priority fnr distri-
buting Part B of EHA funds, and requirements concerning the submission of
applications. These provisions are not discussed in this paper.

1TI. Major Areas of Overlap

A. Basic Concepts

The basic conceypts common to Section 504 and Part B of EHA are
that ;==
(1) handicapped persons, regardless of the nature or

severity of their handicaps, be provided a free
appropriate public education;

l&JSee Sectioﬁ—by—section analysis, 42 FR 22690 (May 4, 1977); Seé also
42 FR 42504 (August 23, 1977).

<7
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(2) handicapped students be educated with non-
handicapped students to the maximum extent
appropriate to their needs;

" (3) educational agencies undertake to identify and
locate all unserved handicapped children;

(4) evéluation procedures be improved in order to
avoid the inappropriate education that results
from the misclassification of students; and
(5) procedural safeguards be established to enable
parents to influence decisions regarding the
evaluation and placement of their children.
These requirements are designed to ensure that no handicapped
child is excluded from schbol on the basis of handicap and, if a
recipient demonstratesvthat placement in a regular setting cannot be
achieved satisfactorily, that the student is provided with adequate alter-
native services suited ﬁo the student's needs without additional cost to
the student’s parents. Thus, a recipient that operates a public school
system must either educate handicapped childrem in its regular program or
provide such children with an appropriate alternative education at public

expense .]*5—/

B.' The Standards Implementing the Concepts

1. Introduction i

It is one thing to say that the basic concepts set out in
Subpart D of Section 504 and Part B of EHA are the same and quite another
thing to conclude that all of the standards set out in the two legal
framework® are also identical. In fact SEAs and LEAs, as well as persons
in the regiomal offices of OCR, point to the uncertainty regarding the
actual-overlap of the standar@s as causing significant frustrations. This

- subsection of the paper identifies some of the major areas where lack

-
¢

L;JSec;ion-by—seg;ipn”analyq;s, 42 YR 22690 (May 4, 1977).
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of clarification has caused coacern. No attempt is made to idemtify all
areas of concern and confusion.
2. The Definition of Handicapped Persons

The definitisn of "handicapped persons'" under Section 504
covers a broader population than the definition of ""handicapped children"
under Part B. Under Section 504, 2 handicapped persom is a person who
has a physical or mental impairment that substantially limits one or
more major iife activities, has a record of such an impairment, or is
regarded as having such an impaizment.lﬁj Under the Fart B of EHA
definition, 2 handicapped child is a child who has one or more of the
impairments listed in the Act, who, because of that impairment requires
special education and related services.llj

Query: What are the practical implications of
having two different definitions?]g8/

3. The Definition of the Term '"'Special Education"

The term ‘''special education" appears in both the Section 504
and Part B of EHA legal frameworks. The phrase is not defined in the
Section 504 framework although the section~by-~section analysis accom-
panying the regulation explains that special education may include
specially designed instruction in classrooms, at home, or in private or
public institutions.lg/ The phrase is defined in the Part B of EHA

regulation to mean:zg/

16745 ¢.F.R. §84.3(1)(1). -
17/45 c.F.R. §121a.5.

-1B/The definitions set out in the regulations repeat the language set out
in the respective statutes. Thus, the definitions cannot be changed by
the new department but the effect or practical significance of the
differences could be clarifled.

1 .
12 Section-by~section analysis, 42 FR 22690 (May 4, 1977).
2945 c.F.R. §121a.14.
\;)9
e i
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As used in this part, the term ''special
education" means specially designed instruction
at no cost to the parent, to meet the unique
needs of a handicapped child, including class-
room instruction, imstruction in physical edu-
cation, home instruction, and instruction in
hospitals and institutionms.

The term includes speech pathology, or any
other related service if the service consists
of specially designed instruction, at no cost
to the parents, to meet the unique needs of a
handicapped child, and is considered "special
education” rather than a '""related service"
under State standards. '

The term also includes vocational edu-
cation if it consists of specially designed in-
struction, at no cost to the parents to meet
the unique needs of a handicapped child.

Queries: Does the term "special education” in
the Section 504 context have the same
meaning as the phrase set out in the
Part B framework? If not, what is
the difference? Why the difference?

4, Definition of the Term ''Related Services"

The term ''related aids and services'" appears in the Section 504
legal framework and the term "related services' appears in the Part B of
EHA legal framework.g;j The phrasé '"related aids and services" is not
defined in the Section 504 legal framework although the section-by-
section analysis accompanying the regulation explains that the term means
developmental, corrective and other supportive services including
psychological, counseling, and medical diagnostic services.gg/

The term ''related services' in Part B of EBA is defined to

mean:—éj

21/ v '

. =='45 C.F.R. §84.33(b); 45 C.F.R. §121a.l3.
gg/Section-by-section analysis, 42 FR 22690 (May 4, 1977).

22145 C.F.R. §121a.l13.

30
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As used in this part, the term ''related services'
means transportation and such developmental, corrective,
and other supportive services as are required to
assist a handicapped child to benefit from special
education, and includes speech pathology and audio-
logy, psychological services, physical and occupation-
al therapy, recreation, early identification and
assessment of disabilities in childrem, counseling
services, and medjical services for diagnostic or
evaluation purposes. The term also includes school
health services, social work services in schools, and
parent counseling and training.

Numerous controversies have surfaced regarding the meaning of -
the term "'related services." For example, OCR has concluded that
psychotherapy is a related service. BEH has said in one letter: "no it
is not a related service" if it is provided by a psychiatrist or other
licensed physician; But In a second letter BEH stated they are "study-
ing" the issue. and that psychotherapy provided by a physician might be
regarded as a '"basic related service."jgy Questions over catherization
as a related service have also been widely discussed.

Queries: Does the term "related services" under

Section 504 and Part B of EHA have the

same meaning? If not, what is the

difference? Why the difference? What,

if anything, is the significance of the

word "aids" in the Section 504 mandate

to provide "related aids and services?
5. Scope of the Grantee's Obligation

Under Section 504, the term “approprféte educacion" includes,
among other things, the provision of regular or special education and

related aids and services that are designed to meet the individual

educational needs of handicapped persons as adequately as the needs of

nonhandicapped persons. The scope of the recipient's obligation under

1

[

ZQ/See LOF issued against the Conne:ticut Department of Education (OCR
10/17/79); Jacobs letter (BEH, 7/21/78); and Millman letter (BEH,
6/5/79). - )
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Part B differs in two respects. First, Part B of EHA does not cover the
responsibility of grantees to handicapped children with respect to
regular education because by definition a child is considered"handicapped"
under Part B of EHA only if he/she is in need of special education and
related services. Second, the obligation to provide special education and
related services to handicapped persons under Part B of EHA is an absolute
requirement in contrast with Sectiomn 504 where it is a relative standard
("as adequately as").
Queries: What is the significance of the additiomnal

requirement under Section 504 regarding

the provision of regm:lar education? Does

the term ''regular education' include com—

pensatory education? Must recipients

provide "related aids and services" to a

handicapped child receiving regular

education? What is the practical effect

of the relative standard under Section 504

versus the absolute standard under Part B

of EHA regarding the obligation to provide

a free appropriate public education? Does

the absolute standard mean that under Part

B of EHA a handicapped child can never be

expelled?

6. The Meaning of the Phrase Compliance With Part B of EHA Is '"One Means'"
of Meeting the Section 504 Standards

In three instances, the Section 504 regulation provides that a
Section 504 requirement may be met by complying with a Part B of EHA pro-
vision. §84.33(b)(2) (pertaining to the provision of an appropriate
education) permits implementation of an iadividualized education program
as one means of meeting the requirement. §84.35(d) indicates that re-
evaluation procedures‘consistent with the Part B requirements is one, means

of meeting the reevaluatlion requirements under Section 504. §84.36 (per-
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taining to due process safeguards) provides that compliance with the
procedural safeguards in Part B is one means of meeting the Section 504
requirement.
Queries: If an LEA accepts assistance under Part B
of EHA, do the Part B of EHA standards
regarding the provision of an appropriate
education, reevaluation, and due process,
autzomatically become the relevant
standards under Section 504? May OCR
require more? Can LEAs argue that they
are in compliance by showing less?

7. Child's Status During the Pendency of an Administrative or Judicial
Proceeding

Under Part B of EHA, during the pendency of any administrative
or judicial proceeding regarding a complaint (unless the parents and LEA
agree otherwise) the child involved in the complaint must remain in his
or her present educational placement.zjj The Section 504 framework is
silent with respect ;o this issue.

Query: Does the Part B of EHA standard apply to
proceedings under Section 504?

8. Provision of Regular Physical Education

Under Pa:t B of EHA, each handicapped child must be afforded
the opportunity to participate in the regular physical education program
available to nonhandicapped children unless the child is enrolleld full-
time in a separate facility.Zﬁ/ The Section 504 standard is differeut.
Under Section 504, nonacademic services, such as physical education, must
be providéd to handicapped children in the same setting as nomhandicapped

children, to the maximum extent appropriate to the needs of the handi-
]

25745 c.F.R. §121a.513.

26/45 c.F.R. §121a.307(b)(1)-

3
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capped person.zzj Tha section-by-section analysis accompanying the
regulatién explains that this provision is especially important for
childfen whose educational needs necessitate their being solely with
other handicapped children during most of each day. '"To the maximum
extent appropriate, children in residential settings are also to be pro-
vided opportunities for participation with other children."za/ The
~ obligation to provide such an opportunity rests with the sending agency,
the receiving agency, and the agency within which the residential school
is 1ocated.22j

Query: How is the apparent inconsistency

between Section 504 and Part B of EHA

to be resolved?

Iv. Attempts to Resolve the Problems

Recently, SEAs and LEAs have requested that CCR and BEH develop a
consistent policy concerning whether psychotﬁerapy is a related service.
Questions have also been raised regarding catherization as a related
service. BEH and OCR are working together in an attempt to develop a
single policy regarding'these issues (the procedures used for developing
a single policy are discussed in the next part of this paper). However,
the broader issue of the relationship between standards in Section 504
and Part B of EHA is not being-addreésed.

V. 4 Findings, Conclusions; and- Recommendations
When the regulations implementing Section 504 and Part B of EHA

were published in the Federal Register in 1977, each regulation ex-

plained that the basic concepts contained in each regulatiom were the

same. Since 1977, LEAs and SEAs as well as federal monitors have been

2745 C.F.R. §84.34(b).

jgySection—by-section analysis, 42 FR 22691 (May 4, 1977).

JEySee 45 C.F.R. §84.33(a) and section-by-section analysis, 42 FR 22690,

3d column, point 23 (May 4, 1977).
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faced with the problem of determining whether and when the specific
standards defining the basic concepts are also the same. Although the
definition of "related services'" under both laws has received most of
the press; there are other uncertainties regarding the relatiouship
between the standards in the two legal frameworks.3nj

Interview after interview at the state and local levels offered
the same message:

Tell us what we must do and we will comply; but
don't leave us guessing and don't make us figure
out whether or not compliance with one law will
ensure compliance with the other law. If the
same definitions are applicable for both laws

- tell us so — if different definitioms apply,
tell us that as well --= just tell us.

We recommend that the Secretary issue a comprehensive policy
statement that explains the relationship between the specific standards
set out in Section 504 and the specific standards set out in Part B of
EHA. At a minimum, the seven areas mentioned in the text should be
addressed.—iy The policy statement should:

(1) identify the areas of overlap;

(2) explain when the more detailed definitions
contained in Part B are applicable to
Section 504;

(3) explain the LEA's and SEA's obligations
under both laws when the standards under
each appear, on their face, to be incon-
sistent; aqd

(4) explain what is meant by the statement that

compliance with Part B is one means of com-
Plying with Sectiou 504.

3QJAdditional questions have been raised regarding the relationship
between Title VI, Section 504, and Part B of EHA, particularly with
respect to the placement of black and limited English-proficient students.

1L/A separate policy statement should be issued regarding the relation-

ship between Title VI, Section 504, and Part B of EHA.

n
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Multiplicity of Agencies” Respomsible for
Administering Section 504 and

Part B of EHA

I. Introduction

Presently, a multiplicity of offices and individuals are respon-
gible (to varying degrees) for administering Section 504 and Part B of
EHA. The first section of this part identifies the federal, state, and
local agencies responsible for administering the two laws. The second
section describes the general attempt to improye coordination. The final
section sets out oﬁr findings, conclusions, and recommendations for
improving coordination among the agencies. The final section of the
paper also identifies the "pros" and "cons" of focusing all responsibi-
lity for policy development, compliance, and enforcement in one office
within the‘new Education Department. !

II. Adminigstration of Section 504 Under Current Law

A. Federal Level Administration

OCR has primary responsibility for administeringz Section 504.32/
OCR is headed by a Director who is directly responsible to the Secretary.
Under the Director is the Principal Deputy Director. The major offices
within OCR (headquarters) include: the Office of Public Affairs, the
Office of Inter-governmmental Affairs, the Office of Deputy Director for
Compliance and Enforcement, Office of Deputy Directof for Program Review
#pd Assistance, Office of Deputy Director for Standards, Policy, and
Research, and the Office of Deputy Director for Management and Admini-

stration:ﬂj/ OCR has established ten regional offices responsible for

nyIn addition to administering Section 504, OCR's other primary respon-
sibilities include Title VI of the Civil Rights Act of 1964 and Title IX
of the Education Amendments o£ 1972.

3-3_/ Statement of Organizationm, Functicns, and Delegation of Authority,
43 FR 40927 (September 13, 1978).

6
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‘conducting most of OCR's day-to-day compliance activities. Within each
regional office, separate divisions have been established for, among
other things: elementary and secondary programs, postsecondary programs,
and health and human development programs. Within each division, equal
opportunity SPECiéliStS (EOSs) under the supervision of managers, con-
duct the actual compliance activities. Each EOS is knowledgeable with
respect to Section 504, Title VI, and Title IX.

OCR is provided legal support from the Civil Rights Division
of the Office of General Counsel (OGC/CR). OGC/CR attorneys are located
in Washington, D.C. and the ten regions.

When Mr. Califano was Secretary of HEW he initiated a policy
that made civil rights an essential and in;égral part of every program
in the Department. In accordance with this initiative, OCR entered into a
memorandum of understanding with each program operating component (POC)
(e.g., the Office of Education) in the department. In general, the
memorandum of understanding with the Office of Education provides that
the Education Division has the responsibility to seek and select program
policies and procedures that can assist in achieving affirmatively the
objectives of Title VI, Title IX, and Section 504.25/- The purpose of
the activities undertaken by the Education Division is to help prevent
discrimination before it cccurs and to further recipient compliance with
the civil rights authorities prior to the initiation of formal review or

complaint investigation by OCR.éij

éﬁ/Mﬂmorandum of Understanding between the Office for Civil Rights and

the Education Division (July 27, 1979) at p. 1.

35/44.

Qe
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In addition to OCR (headquarters and regions), OGC/CR and the
POCs, the Special Litigation Division and in somé cases the Civil Rights
Division in the Department of Justice are responsible for bringing court
actionsf

B. State Level Administration

In accordance with the terms of many grant programs adminis-
tered by OE, the SEA is the recipient of the federal assistance. Its
responsibilities include passing the assistance through to the agency
actually providing‘ihe services (the subrecipient) and overseeing the
operation of the assistance. The "oversight" must include compliance
with Section 504. Under the Section 504 legal framework, SEAs may not
adopt criteria or methods of administration that have the‘effect of sub-
jecting qualified handicapped persons to discrimination on the basis of
handicap or provi&e significant assistance %o any entity that is

engaging in discrimination.éé! The SEA is responsible for designating a

person within the agency as the '"504 coordinatorﬂélj
C. Local Level Administration
The prohibicion against adopting criceria or methods of admi-
nistration that have discriminatory effects, the provision of significaﬁt
assistance to an entity whi;h discriminates, and the assignment of a
"504 coordinator' apply to LEAs.

-

III. Administration of Part B of EHA Under Current Law

A. Federal Level Administration

The Bureau of Education for the Handicapped (BEH) has primary

3L6"/45 C.F.R. §84.4(b)(1)(v) and §84.4(b)(4). Presently, the Title VI and
Title IX regulations issued by HEW require that state agencies which "pass-
through" federal aid to subrecipients develop written methods of admini-
stration. Pregently, Section 504 does not require “the development of a
written plan, although a draft amendment to Section 504 requiring such a
"plan is presently working its way through the clearance process.

37/45 c.F.R. §84.7(a).

.\)

°8




responsibility for administering Part B of EHA. 1In addition, it is
responsible for édministering Subpart 2 of Part B of Title I of ESEA
(Programs for Handicapped Children Operated by State Agencies). Within
BEH, the Division of Assistance to States oversees the day-to-day
conduct of policy development and compliance and enforcement activities.
The director of the division reports to the Associate Deputy Commissioner
who in turn reports to the Deputy Commissioner. The Deputy Commissioner
is accountable to the Commissioner of Education. Although there are 10
regional offices, they play little, if any, role in policy development,
compliance and enforcement. Enforcement activities are conducted from
Washington, D.C. BEH is provided legal assistance frcm the Education
Division of the Office of the General Counsel.

In addition to BEH and 0OGC, three additionmal offices within
the federal govermment have respoaaibility over Part B of EHA. The
Office of the Inspector General within HEW is responsible for conducting
program and fiscal audits under Part B of EHA and the Special Litigation
and Civil Rights Division in the Department of Justice are responsible
for litigation brought by the federal government under Part B of EHA.ééj
The Civil Division of the Department of Justice is responsible for
defending suits under Part B of EHA brought against HLW.

B. State Level Administration

SEAs are required under Part B of EHA to develop comprehensive
procedures for ensuring that each handicapped child in the state receives
a free appropriate public education in accordance with the provisions of

Part B of EHA. The oversight procedurés include: application approval,

;ﬂyThe Civil Rights Division may become involved in cases involving Title
VI such as overrepresentation of minority children in separate programs
" for mentally retarded children.
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monitoring, auditing, complaint resolution, and withholding.

C. Local Level Administration

LEAs and other agencies receiving assistance under Part B of
EHA must adopt policies and procedures that ensure that the federal
assistance is spent in accordance with the Part B of EHA requirements.

IV. ; Administrative Structi:re Under DEOA

In accordance with the provisions of the DEOA, the following admi-

nistrative structure is established:

o An Office for Civil Rights administered by an
Assistant Secretary.jg/ OCR's primary responsi-
bilities include the administration of Section
504, Title VI, and Title IX.40/

o An Office of Special Education and Rehabilitative
Services administered by an Assistant Secri:tary.4]/
The office's responsibilities include, among other
things, administration of Part B of EHA.42/

o An Office of Gemeral Counsel administered by the
General Counsel.43/ O0GC's responsibility with
respect to Part B of EHA is not affected by DEOA.
However, the specific responsibilities with
respect to Section 504 (and Title VI ard Title IX)
are uncertain in light of Section 203(c)(3) of
DEOA, which authorizes the Assistant Secretary fcr
Civil Rights to hire his/her own attorneys.s4/

39/5action 203 of DEOA.

&ngd. An analysis of the legal responsibilities of the Secretary and the

Assistant Secretary for Civil Rights for enforcement and compliance acti-
vities under DEOA is being prepared by Jeffrey M. Miller, Director Legal
Services.

iL/Section 207 of DEOA.

82/14,

43/5ection Z11 of DEOA.

&ﬁjThe role of OGC in light of Sectiom 203(c)(3) is also the subject of the

paper referred to supra. imn footnote 40 and a paper prepared by
William Taylor entitled "Analysis of Civil Rights Provisions of the
‘Department of Education Organizatiom Act."

40
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o An Office of Inspector General, administered
by the Inspector General.45/ The Inspector

Generzl's responsibilities include, among other

things, the auditing of grantees receiving

assistance under Part B of EHA.

Secretary Hufstedler must decide whether to continue Califano's
initiative to involve Poés in the administration of civil rights laws
Qnder OCR's jurisdiction. The responsibilities of the Special Litigation
and Civil Rights Divisions and the Civil Division at the Justice Depart-
ment are not affected by the DEQOA. -

In addition to coﬁrdinating enforcement efforts émoug the
offices withiﬁ the new Education Department and the Special Litigation
Civil Fights, and Civil divisions in Justice, once the new department has
been established, it will be necessary to coordinate enforcemer: efforts
with the Department of Health and Human Services, especially with respect
to State agencles and schools, such as departments of mental health and
‘welfare and state schools for deaf and blind children that receive
assistance under Part B of EHA and assistance under'programs administered
by the Department of Health and Human Services.éﬁ! In addition, it will

be necessary to cocrdinate efforts with what is presently referred to as

the Rehabilitation Services Administration.

&§!Secnion 212 of DEOCA.

éé-/‘r"o:: a discussion of the potential problems of coordination between the

Education Department and the Department of Health and Human Services, see
a memorandum prepared by John F. Bean and Samual C. Fish entitled
"Coordination of Enforcement Activities Affecting Handicapped Individuals"
(March 10, 1980).
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v. HEW Attempnts to Improve Coordination

Attempts to improve coordination in the administration of
Section 504 and Part B of EHA between OCR and BEH were first initiated
in 1976.51! In a memorandum to the Secretary signed jointly by the
Director of the Office for Civil Rights and the Commissioner of Education,
attempts were made to assign 40 positions to BEH. The BEH staff would,
ameng other things, assist in conducting investigations, provide tech-
nical assistance and guidance to LEAs and SEAs in pre and post investi-
gative situations, and provide inservice training to LﬁA and SEA staff.

No action ou’this request was taken. A similar request, this time for 26
positions, wés made by thé Commissioner in 1977.é§/ Once again no action
was taken.

In 1978, the Deputy Commissioner, Education of the Handicapped,
wrote a memorandum to the Director of OCR suggesting BEH/OCR collaborative
efforts in the implementation of Section 504 and Part B of EHA.AQ/ The
memorandum expressed the need to expand collaborative efforts in order to
ensure consistenc& between agencies. Some of the areas of collaboration
suggested were: policy development, complaint information, and complaint

resolution.

u/See a memorandum from the Director of OCR and the Commissioner of
Education to the Secretary entitled '"Request for 40 Positions to be
Assigned to OE" (September 13, 1976).

ﬁQ/See a memorandum from the Commissioner thru the Director of OCR to the
Secretary entitled '"Request for 26 Positions to be Assigned to OE (OCR
Supplementary Request).

ﬁg/Memorandum from Deputy Commissioner, Education of the Handicapped to
David S. Tatel, Director Office for Civil Rights, entitled "BEH/OCR
Collaborative Efforts in the Implementation of Section 504 and P.L. 94-142.'"
(March 28, 1978). ’

{9
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The Director of OCR agreed with BEH and recommende&, among other
things, that both ageuncies designate persons in Washington and in the
régions who would implement coordination efforts.jﬂj

In a memorzndum of understanding, it was agreed that BEH and OCR
would develop a joint BEH/OCR cooperative enforcement plan for adminis-~
tering requirements common to Section 504 and Part B of EEA.QA/

At preéent, a draft memorandum of understanding setting forth a
joiat BER/OCR cooperative program. is circulating within HEW (draft MOU).
In general, the draft recognizes the need for OCR and BEH to work
closely together on a regular basis so that the administration of require-
ments common to both laws will proceed in a consistent and coordinated
manner. The draft MOU provides for, among other things, the establish-
ment of an OCR/BEH Inter-agéncy Coordination Task Force.

The OCR Task Force members would include, but not be limited to:

1. Chief, Division of Elementary and Secondary
Education Office of Compliance and Enforce-
ment (OCE);

2. Chief, Handicap Discrimination Branch
Office of Standards, Policy and Research
(OSP&R) ;

3. Chief, Data Collection and Analysis Branch
OSP&R;

4. Chief, Education Branch
Office of Program Review and Assistance
(OPRA) ; and

S. Special Advisor on Section 504 to the Deputy
Director OPRA.

jn/Memorandum from Director, OCR to Edwin W. Martin, Deputy Commissioner,
Education of the Handicapped entitled "BEH/OCR Collaborative Efforts in
the Implementation of Section 504 and P.L. 94-142 (August 28, 1978).

51/Memorandum from the Director, OCR to the Secretary entitled "Memorandum
of Understanding and Civil Rights Work Plan for the Education Division"
(July 25, 1979).
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 The BEH'ﬁémbgrs would include, but mot be limited to:

1. Chiéf,.SEate Policy and Administrative Review Branch;

2. Chief, Programysupport Branch; and

3. Chief, Field Services Branch.

The task force.ﬁould %ake the initial éttempts to resolve any
protlems resulting from the MOU. The task force would meet quarterly, or
more frequently if necessary, to discuss any such problems. Task force
members would exchange informat}oﬁ on major programmatic activities (i.e.,
confereﬁces, training sessiouns, iéformatiou development and dissemi-
nation) to avoid duplication and 1nconsistency.

Notwithstanding the absence of a formal MOU (and fhe reality that
such a MOU will‘probably not be forthcoming given the imminent establish-
ment of the new department), several pursbnswfrom BEH and OCR have been
meeting informally cn a regular-basisi The meetings occur over breakfast
and no.formal agreements control the topics of discussion.

Coordination in the regions is also occurring on an informal basis
with BEH"and QCR in some regioms wo:king cloéely together znd little, if

any, coordination occurring in other regions.

vi. Findings, Conclusions, and Recommendations
A. Findings and Conclusions

The major findings and conclusions regarding the effects a
multipiicity of agencieshave on coordinating the administration of
Section 504 énd‘Part B of EHA are set out be}ow. It should be noted that
these findings and concluEiOQS'are general in nature; specific findings

regarding policy developmentAare set out in part four and specific

findirgs regarding compliance and enforcement are set out in part five.

First, any coordination ‘strategy must balance the objective of

14



making expedious decisions with the objective of ensuring well-reasoned,
consistent, and uniform decisions. Ore means of expediting a decision

is to assign to the task force one (rather than multiple representatives)
from each office and ensure that the person so assigned has been dele~-
gated the authority to act on behalf of the office he/she represents. One
means of ensuring that the decision is uniform and consistent is to ensure
that representatives from each <f the 6ffices or agencies responsible

for administering the decision are involved in reaching the decisiom.

We conclude that the recommendation in the draft MOU that an
Inter-agency Task Force be established is'concepcually sound. We propose
two changes. in the first place, the Task Force includes too many
representatives from BEH and OCR. Furthermore, it does not make any
provision for participation by such offices as 0OGC, the Inspector General,
the Justice Department, and the Department of Health and Humzn Services
(where such participation is reqﬁired).

Second, the extensive amount of work which will be performed by
the Task Force, when coupled‘wich the gravity of the negative effect of
lack of coordipation, require the selection of participants from each
office who are not already overwhelmed with other responsibilities.

. Third, irrespective of the specific mechanism for ccordination
eventually selected, the ultimate : ccess or failure of the endeavor will
most likely depend on the ability of the participants to work together
as a group. The present level of distrust and lack of confidence ex-
pressed by som2 (not all) representatives of OCR 5bout BEH and vice versa
will inhibit the accomplishment of any institutional strategy involving

52/

representatives from each agency.~=

2-g--/Se.e. infra. at page 37.



Fourth, it is inevitable that irreconcilable differences

among group members will occur. Thus, it is imperative that a mechanism

be established for resolving‘conflicts. The draft MOU does not provide
for a conflict resolution mechanism.

Finally, any attempt at coordimatisn will ultimately fail if
the decisions reached by the Task Force (or any equivalent) are not ade-
quately‘communicated to the multiplicity of persons, branches, divisioms,
offices, and departments at the federal, state, and local levels affected
by the decision.ééj

- B. Recommendations

We recommend that an Inter-office Task Force be established
for coordinating the administration of Section 504 and Part B of EHA. The
Task Force should be composed of one representative from BEH, OCR, 0GC
(responsible for interpreting Part B of EHA), an attorney within OCR
responsible for Section 504, ané where necessary representatives from the
Department of Juétice, other offices within the Cducation Department, the
Office of Inspector General, and the Department of Health and Human
Sefvices.

The person representing each office must be delegated the
authority to act on behalf of thé agency he/she represents. If a person on
the Task Force is of the opinion that the decision is too important to be
made without input from.the Assistant Secretary, such input must be
obtainea and a second meeting scheduled.

Any disputes between participants on the Task Force must be re-

solved at a meeting attended by the Assistant Secretaries and their

equivalents. Disputes between Assistant Secretaries must be resolved by the

ééjThe system for communicating decisions reached by the task force is
discussed infra. In general, we recommend the development of a reference
service and policy wmanual.

16
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Under Secretary.
Final decisions reacheangétween the parties must be "signed-
off" by ali parties involved in the decision.’
C. Establishment of a Single Office With Responsibility for

Deveioping Policy and Compliance and Enforcement Under Section
504 and Part B of EHA: The Pros and Conms

Several persons have suggested that the best and in fact only
effective solution f£c: coordinating policy development and compliance
and enforcement activities is to delegate all responsibility for policy

and compliance and enforcement to a single office. One OCR staff person

explained:

Effective and coordinatea enfnrcement of EHA and Section
504 is c¢ritical. We conclude that effective coordination
of EHA and Section 504 interpretation and enforcement on
the national level can not be achieved as long as two
separate operating components continue to have separate
but overlapping responsibilities.

As presently constituted, both BEH and OCR independently
receive and investigate individual complaints, initiate
compliance reviews, achieve remedial actions, and provide
for enforcement procez:dings. Because there is overlapping
jurisdiction, the opportunity exists for both OCR and BEH
to be investigating the same recipient with different con-
clusions being reached. It is this major problem that

the MOU attempts to resolve. We propose, however, that
unless the inherent problem associated with two separate
enforcement structures is addressed, no amount of good
intentions regarding coordination can effectively remedy
the problems associated with dual enforcement.

The attempt to coordinate efforts, although essential to
ensure consistent efforts between OCR and BEH, will be
costly and timely. OCR is under severe time restrictions
imposed by the Adams court. Additionally, we are also
concerned about expediting relief for complainants who

may suffer irreparable emotional and educational damage

by delays in administrative action. Under the MOU, timely
delays are inevitable....
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- We, therefore, fear. that valuable-time-may--be--spent-re=- -
conciling differences between inter-office positioms which
could be avoided by a change in the dual system structure.
Specifically, we recommend that a model based on OCR's
relationship to the Office of Education regarding che
management of the Emergency School Aid Act (ESAA) be
adopted. This model would, by its very nature, afford
maximum coordination of the two Department Regulations and
provide HEW a more effective way to protect the rights of
handicapped children in educationm.

A second OCR staff persun stated that BEH is not effecting any
meaningful compliance under Part B of EHA and therefore OCR should be
delegated such responsibility. In additionm, this person suggested that in
order to éddress the present deficiency within OCR regarding the lack of
educators on staff, persons within the Division of Assistance to States
within BEE responsible for policy and compliance should be transferred to
OCR. The responsibilities of "BEH" in the new department should be
limited to dispensing funds (after OCR has approved the state plan),
developing model programs, providing funds for teacher training, etc.

BEH staff persons strongly disagreed witﬁ the notion that they
were not effecting compliance. They cite as examples: (1) the inter-
vention in a case involving Puerto Rico where they had to "convince" OCR
not to accept an inadequate remedial plan and (2) their recent dealings
with California and the approval of their state plan.

More importantly, BEH contends that there is more than one
strategy for effecting compliance. BEH is staffed primarily by educators
and administrators and for that reason the state and local people are
amenable to their "suggestions" (which are really demands). Ia other
w&rds, BEH pursues a more technical assistance orientation towards com-—

pliance than OCR; OCR takes a more p:rosecutorial approach. Some BEH

>
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staff persons contend that their approach is at least as effective in

the long run, as OCR's approach.

One state official's perception of BEH and OCR is consistent

with the BEH staff person's opinion reflecte” -k-ve.

[My State] enjoys a good relationship with BEH through
mutual respect and a common commitment towards the
needs of handicapped learmers. We have been able to
work out administrative and procedural problems which
surfaced early in the implementation of P.L. 94-142
and its relationship to. existing state law.

In contrast, we have viewed the efforts of OCR to be

that .of prosecutor irrespective of the legitimacy or

basis for a complaint... The perceived harrassment of

school officials from OCR has impeded the efforts of

the SEA in developing the gpirit of implementation of

P.L. 94-142 and Section 504. This is unfortunate....

In addition to the comments set out ébove, several points must
be considered in amalyzing the efficiency of having a single agency assume
all policy and compliance and enforcement responsibilities under Section
504 and Part B of EHA.

First, the authority under the DEOA to delegate all resonsibi-
licies for adainistering Section 504 and Part B of FHA to a single office
is highly suspect. There are several draft and completed memoranda circu~
lating within the department on the issue of delegationui&/

Second, the political "fall-out" of such a recommendation must

be comsidered. Other than certain OCR staff persons interviewed, few

persons suppbrted the suggestion.

St gee supra. notes 40 and 44.
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Developing,‘Issu;gg, Compiling and
Disseminating Policy

I. Introduction

Thé purpose of this part of the paper is to_analyze the present
policiesland procedures within HEW for developing, issuing, compiling,
ﬁnd disseminating policy.

| The first section of this part analyzes the procedures for;

developing and issuing policy under Section 504 and Part B of EHA. The
second section analyzes the procedures for compiling and disseminating
policy. The major recommendation is that the new department develop and
distribute, free of charge, a r;ference service that brings together in
one document all polidy interpretations under Section 504 and Part B of
EHA and that manuals intégrat;pg the various policies be developed and

updated on a periodic basis.

IT. Development and Issuance of Policy

A. Introduction

This sectirn of the paper is divided into six subsections. The
firsﬁ subsection is the' introduction. The second subsection defines the
term '"'policy" for purposes of the paper. The third subsection describes
and analyzes the legal constraints governing the development and issuance
of policy under Section 504 and Part B of EHA and the administrative
structure and prccedures currently in effect. The fourth subsection
deécribes thebﬁresent procedures for coordinating policy development. The
fifth subseétian describes the current proposals for improving coordination.

The final subsection contains findings, cohclusiona, and recommendations.

ol
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B. The Meaning of the Term "Policy"

For purposes of this paper, the term "policy" includes

legislatiVe rules, Interpretative rules, and adjudicative rules.

| “Legislattvg rules" are rules issued by an agency in accordance
with.statutory authority which implement the statute55 / Legislative rules
are gontained in officially promulgated regulations which are originally

publiéhed in the Federal Register as a "Notice of Proposed Rulemaking",

republished in the Federal Registe: as final regulations (subject, in the
case of certain regulations issued by the Education Department, to

Congressional review), and finally codified in the Code of Federal

Regulations. Legislative rules are considered to have the "full force and
n36/

This means that a requirement issued as a regulation

is as legally binding as a federal statute —— so long as it is consistent

with the statute and is within the scope of thg agency's delegated power.
An "interpretative rule" is defined as a rule or statement issued

by an agency to advise the public of the agency's practical interpretation

of the statutes and rules that it administers.2l’ Interpretative rules are

set forth in various formats. Some interpretative rules are published in

the Federal ngisterfia/ Other interpretative rules, which are not

55/Kenneth Culp Davis, Administrative Law Text (St. Paul, Minn.: West Pub. Co.
1972), p. 126.

38/5ee standard 0f1 Co. v. Johnson, 316 U.S. 481, 484 (1942).
57/

— Kenneth Culp Davis, Administrative Law Text (St. Paul, Minn.: West Pub. Co.
© 1972), at p. 126.

58/It should be noted that Section 431 of GEPA, which sets out the procedures
applicable to the issuance of regulations implementing, among other things,
grant programs adminfstered by OE, does not distingufsh Hetween legislative aad
Interpretative rules. Under Section 431, the term regulation is defined to
include "any rules, regulations, guidelines, interpretations, orders or require—
ments. of general applicability prescribed by thie Commissioner.” This section of
GEPA also provides that the Commissioner, concurrent with the publication of a
regulation, in the Federal Register, must traasmit to Congress @z copy of the
regulation, which will generally become effective 45 days after transmission
unless Congress finds the regulation to be incon81stent with the Act.

- o1
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published in the Federal Register, appear in guidelines, directives, memoranda,

handbooks, manuals, and correspondences. Certain of these documents are widely

disseminated; others are simply sent to one party.

Faced with questions concerning the legality of agency pronounce-

ments not published in the Federal Register containing mandatory language,
the courts have gezerally concluded that the requirements are binding on
agencies with actual notice of them.égj

Courts unwilling to accord policy pronouncements unpublished in

the Federal Register am equal status wiﬁh officlally promulgated regulations,
often find tbem binding on agencies through the practice and policy of
judicial deference to agency interptetations.égj

Pronourcemenis containing acceptable courses of conduct which
will satisfy a legal requirement have the legal effect of prétecting the

agency against adverse actions (such as audit exceptions) if the recommended

course of conduct is followed. This assumes that tne statements contained in

2215 U.5.C. 552(a); See e.g., Rodriquez v. Swank, 318 F. Supp. 289, 295

(N.D. I1l. 1970), aff'd 403 U.S. 301 (1970); Wheeler v. Barrera, 417 U.S.
402 (1974); Ring v. Smith, 392 U.S. 309 (1968).

§-g-/Courts have explained that agency interpretations are of ''controlling
weight" so long as they are consistent with the language of both statute '
and regulations. See e.g., Thorpe v. Housing Authority of Durham, 393 U.S.
268 (1969); Bowles v. Seminole Rock Co., 325 U.S. 410 (1945). In Skidmore v.
Swift and Co., 323 U.S. 134, 138 (1944) the Supreme Court explained that the
interpretations by the federal agency, while not controlling on courts by
reason of their authority, constitute a body of experience and informed judg-
ment to which courts and litigants may resort for guidance. The weight of
Such a judgment will depend on the thoroughness evident in its consideration,
the validity of its reasoning, its consistency with earlier and later prc-~
nouncements, and all other factors which give it power to persuade.

o2
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1/

the pronouncements are not inconsistent with the statute or regulationé——
"Adjudicative rules" are applications of legislative and inter-
pretative rules to a particular set of facts developed through investigations.
Adjudicative rules initially appear in enforcement documents, such
as auditing reports, monitoring reports, letters of findi;gs, as well as
administrative decisions to-withhold and terminate funds. Sometimes the

decisions are compiled and then published in the Federal Register or in

handbooks or digests.
Adjudicatory rules will be upheld if they are not arbitrary,
52/

capricious, an abuse of discretion, or otherwise not in accordance with law.——

C. Legal and Administrative Frameworks

1. Legal and Administrative Frameworks Under Section 504

a. The Legal Framework —- The issuance of legislative rules under

Section 504 is governed by Section 553 of the Administrative Procedures Act
(APA) which generally provides for the publication of a '"Notice of Proposed

Rulemaking" in the Federal Register, opportunity for comments, and republi-

cation of final regulations. In addition, legislative rules must be issued
in accordance with the guidelines set out in Executive Order No. 12044

63
("Improving Government Regulationa):—-/ Under DECA, Section 504 regulations

ﬁl/Ccurts have explained that agency interpretations may be disregarded
particularly where they are at variance with their own regulations and the
clear lunguage of the statute. See e.g., Frances v. Davidson, 340 ‘F. Supp.

_ 351, 365-66 (D.C. Md.), aff'd 409 U.S. 904 (1972); Stork v. U.S. 278 F...Supp.-
869, 871 (D.C. Col. 1967); aff'd 430 F.2d 1104 (1967). United States v. Brady,
385 F. Supp. 1347, 1351 (S.D. Fla. 1974) explains: '"when the government seeks
to ... protect a public interest it is acting in its sovereign capacity and
cannot be disabled by past actions of its officers or agents."

§-g-/See e.g., Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971).
63/43 ¥R 12661 (March 23, 1978).

53




- 43 -

A
must COntinué to be published in accordance with Section 553 of the
apa 84/

Under Section 553 of the APA, interpretative ruleé are exempt
from the procedures applicable to legislative rules.

The publication of policies of generalfﬁpplicability is
governed oy Section 552 of the APA. In accordance with Section 552 of the
APA, each agency must separately state and currently publish in the

Federal Register substantive rules of general applicability and s+atements

of gemeral policy or interpretations of general applicability formulated

and adopted by the agency.ééj

It iSjOCR's official policy to publish all major "policy

determinations" in the Federal Register.ééj Policy determinations fall

into one of three categories.

(1) Policy Interpretations clarify and explain
regulatory provisions.67/

(2) Procedural Announcements outline the specific
procedures recipients must follow to comply
with re, ulatory provisions or the procedures
the offiice will follow to obtain compliance.68/

(3) Decision Announcements illustrate how the
office has applied regulatory provisions to
specific fact patterns developed through in-
vestigations. 69/

Jiyéection 414 of DEOA. Section 414(BR) provides that programs issued under,
among other things, the Rehabilitation Act of 1973 are subject to the pro-
visions of Section 431 of GEPA in lieu of Section 553 of the APA., Since
Section 504 is not a "program”, it is not subject to Section 431.

655ection 552(a) (1) (D) of the APA.
6643 ¥R 18630 (May 1, 1978).
_ﬁjli.

o4




Do -5

- 44 =

In addition to the policies which are supposed to be published

in the Federal Register, interpretations concerning Section 504 are

contained in correspondences, memoranda prepared by OCR staff, digests,
memorand a . prepared by OGC staff, briefs filed by OGC and the Justice
Departmeént, and letters of findings.

b. The Administrative Framework -— The present administrative

stfucture goeverning the development and issuance of policies is as follows.
First, interpretative rules are developed by numerous divisions within OCR,
including ;he‘0ffice of Standards, Policy, and Research, the Office of

Public Affairs, the Office Intergovermmental Affairs, the Office of Program

Review and Assistance. >Theoretica11y, all interpretative rules are cleared

through the Handicapped Discrimination Branch of the Office of Standards,

Policy and Research before they are cleared. In addition adjudicative rules
are also cleared through the Handicapped Discrimination Branch. At present
the Branch consists of a branch chief, an attorney, and an EOS specialist.

Policies which are to be published in the Federal Register

(i.e., policy interpretations, procedural announcements, and decision
announcements) go through an extenr .ve clearance process, which includes,

but is not limited to, a review by the Branch Chief, Handicapped
Discrimination Branch, the deputy to the Deputy Director éf the Qffice of
Standérds, the deputies of the other offices within OCR, the Regional
Directors, the Chief Deputy of OCR,the Civil Rights Division of the Office

of the General Counsel,'énd the Director of OCR. Once it clears the Director
it then goes to the various program operating components within HEW who may
have some interest, the undersecretary, the Office for the General Counsel,

and finally the Secretary. - =
¢ ':..... ua



Under this structure, in the last two and one—half years,
two Section 504 policy interpretations concerning elementary and secondary

programs have been published in the Federal Reg;ster.lg/ No procedural

announcements and nc decision announcements have been published.ZA/
2. Legal and Administrative ‘'rameworks Under Part B of EHA

a. Legal Framework -- Legislative rules promulgated under Part

B of EHA are not subject to the provisions of Section 553 of the APA because
of the express exemption from such coverage for grant—in—aid programs.lg/
Regulations issued under Part B of EHA are subject to the provisions of
Section 431 of GEPA;ZE/
The most important requirements set forth in the GEPA
statute are: (a; The term "regulation" means: rules, regulatioqs,
- guidelines, interpretations, orders, or requirements of general applica-

bility prescribed by the Secretary;lé/

(b) each regulation must include
"citations to the section or sections of statutory law or other legal
authorify upon which such provision(s) (are based);"zzj (c) all regﬁlations

must first be published in the Federal Register as proposed regulations;lﬁ!

lePolicy Interpretation No. 5 (Participation of Handicapped Students In
Contact Sports) and Policy Interpretation No. 6 (School Board Members as
Hearing Officers) 43 FR 36035-36 (August 14, 1978).

71
——/It should be noted that the Office of Standards, Policy, and Research

within OCR has put together a digest of significant case~related memoranda,
which has not been published in the Federal Register. The digest is
discussed in the next subsection of the paper.

72/ g0ction 553(a) (2) of the APA.

ZéjSection 414(b) of DEOA.

74/5ection 431(a) (1) of GEPA.
z-5--/Ser:t::l.on 431(a) (2) of GEPA.

zg/Section 431(b) (1) of GEPA.
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(d) during the 30-day period following this publication, the Commissioner

must offer interested persons an opportunity to comment upon the

"proposed regulation";juy (e) if the agency decides to adopt a regulation

as final, it must republish the regulation in the Federal Register;l§/

(f) all final regulations must be uniformly applied and enforced throughout
the fifty states;lg/ and (g) concurrent with the publication of any '"final

regulation" in the Federal Register, the Commissioner must transmit a copy

of such to Comgress. "Final regulations" will "become effective not less
than forty-five days after such transmission unless the Congress shall, by

concurrent resolution, find that the (final regulation) is inconsistent

- with the Act from which it derives its authority...."ﬁg/

Publication of policy of general applicability is subject to
Section 552 of the APA. The applicable standards ére described supra. at
page 43.

BEH has not published a formal procedure specifying when

policies will be published in the Federal Register. Based on interviews

at BEH, only "earth-shaking" policies are published in the Federal Register.

Policies not published in the Federal Register are set out in DAS Bulletins,

correspondences, monitoring reports, memoranda concerning the approval of
state plans, OGC memoranda, and briefs prepared by OGC and the Department

of Justice. DAS Bulletins are disseminated to SEAs as are certain letters.

27 section 431(b)(2) (A) of GEPA.

28/ 5ection 431(d) (1) of GEPA.

lg/Section 431(c) of GEPA.

§Q/Section 431(d) (1) of GEPA. Failure on the part of Congress to act within

the 45-day period is not to be constirued as an approval or a finding of
consistency with the Act for purposes of any judicial proceeding. Id.

5 to~y
4
H
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b. The Administrative Framework —- BEH's administrative structure

governing the development of policy under Part B of EHA is substantially
simpler than OCR's structure. The policy section in the Division of
Assistance to States is responsible for the development of all policy. Policy
developed by the policy section is cleared with the Director of the Division
and, when deemed necessary, by the Associate Deputy Commissioner and Deputy

Commissioner. Policy for publication in the Federal Register is also cleared

through the Commissioner of Education. Despite the "simpler! system

employed by BEH, in approximately two and one-~half years no policies have

been published in the Federal Registcr.

D. Present Procedures for Coordinating Policy Development and Issuance

At present, coordination in the development of policies under
Section 504 and Part B of EHA is handled informally. The basic strategy is
vf;¥ representatives of BEH and OCR to meet once a week over breakfast to
discuss issues of mutual concern and exchange information. Otherwise,
communication between the staffs of the two offices proceeds on an ad hoc
basis. Interviews with OCR regional directors indicate that coordinat‘on
does exist in some regions with respect to transmitting complaints and
reports.

E. Proposals for Improving the Coordination Between BEH and OCR

A draft memorandum of understanding regarding the coordination of
policy development under Section 504 and Part B of EHA is presently circulating
within HEW. The applicable sections of the draft are set out below.

A. Whenever the Office for Civil Rights is developing
formal policy interpretations (for publication in the
Federal Register), the Branch Chief of the Handicap
Discrimination Branch in the Division of Standards,
Policy and Research will forward copies of the proposed
policies to the Branch Chief of the State Policy and
Administrative Review Branch in the Bureau of Education
for the Handicapped for comment. The policy will be

o8
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forwarded to BEH at the time that it is submitted to
the OCR Division Director. This will permit BEH a
reasonable opportunity to comment before the policy
1s forwarded to the Director of OCR for clearance.
This practice is separate from the Office of Education's
formal clearance procedure, which occurs after the
clearance of the OCR Director and is conducted by the
Department’s Executive Secretary. The Handicapped
Discrimination Branch may contact BEH at an earlier
tim2 in the development of policy on controversial,
-novel, or precedent-sgetting matters.

B. Whenever the Bureau of Education for the Handicapped
is developing formal policy issuances, the Branch Chief
of the State Policy and Administrative Review Branch
will forward copies. of the draft policy statements to

the Branch Chief of the Handicap Discrimination Branch in
OCR for comment. It is understood that OCR will have a
reasonable time to comment before the policy statement is
sent to the Deputy Commissioner for clearance. It is also
understood that, at the end of this period, the policy
issuance will move forward to the Deputy {(ommissioner,
even if OCR has not commented.

-C:~ ‘The-Branch Chief of the Handicap Discrimination
Branch and the Chief of the State Policy and Administra-
tive Revicw Branch will try to informally resolve all
policy issues. For example, when the Handicap
Discrimination Branch is reviewing letters of findings
(LOFs) developed by OCR regional offices resulting from
a complaint or compliance review and these LOFs raise
issues that are novel, precedent-setting, or contro-
versial, the Branch Chief of the Handicap Discrimination
Branch will telephone or meet with the Branch Chief of
the State Policy and Administrative Review Branch to
discuss the policy issue in question. If the Branch
.Chiefs are unable to resolve the issue informally, they
shall convene a meeting. of representatives from the
Office for Civil Rights, the Bureau of Education for the
Handicapped, and the Office of the Gemeral Counsel to
discuss the matter in greater specificity. Similarly,
when BEH is reviewing State plans or letters containing
findings as a result of reviews or investigaticns of
State education agencies and these letters raise

issues that are novel, precedent-setting, or contrvoversial,
the Branch Chief of the State Policy and Administrative
Review Branch will follow these same procedures and con-
tact the Chief cf the Handicap Discriminatiocn Branch to
discuss these issues.



D. Whenever the policy staff of either BEH or OCR
deem an issue so significant that it merits a joint
letter from the two agencies, either agency can
request that a joilnt letter from the Director of

OCR and the Deputy Commissioner for BEH be developed.
The Branch Chiefs of the Handicap Discrimination
Branch and the State Policy and Administrative
Review Branch will be the points of contact for the
development and clearaace of any such letter.

F. Findings, Conclusions, and Recommendations

Set out below are our major findings, conclusions and recommenda-
tions régarding the development and issuance of policy under Section 504
and Part B of EHA.

First, the present system used by OCR and BEH for publishing

policies in the Federal Register is clearly not working. In approximately

two and one~half years, OCR has only published in the Federal Register two

f?;T“““policy”interpretationS"that'are“specifically“applicable to elementary and

sedqndary programs. In the same period, BEH has not published in the

_,Federai Régister a single policy interpretation. The failure to publish

‘interpretations of Section 504 in the Federal Register appears to have

‘fesulted in large part from the desire of the Secretary of HEW to

‘-personally review each interpretation. Given the Secretary's other obli-

gatiogg, clearance of thése interpretations assumed a'very low priority.
With reséect to policies on Part B of EHA, BEH was also concerned with the
clearancg proceQS"once the policies left the Bureau and therefore used
- strategies which were more expeditious.
We'recoﬁﬁénd»that thé.Secretar§ delegate the responsibility for
signing-off on policy interpretations to the respective Assistant Secretaries,

except in ezceptional cases.

60
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Second, the failure to publish the interpretations presently set
out in DAS Bulletins and correspondence or indexes to such policies in the

Federal Register is inconsistent with Section 552 of the APA.

Third, the lack of coordination between BEH and OCR has resulted

81/

"in (a) some inconsistent policy pronouncement and (b) on several

occasions one agency expressing its position on a controversial issue when

82/

the other agency had not yet announced its official position.—~

We generally cdﬁcur with the proposal for improving coordination
set out in the draft MOU. However, we conclude that the proposal will
accomplish its objectives only if:

(1) The person responsible for submitting his/her office's
comments has been delegated the power to speak for
his/her office. Otherwise, intolerable delays will
occur and the other representatives will become

moeeeseoe e e frugtrated- and lose “confidence in the arrangement.

(2) The person responsible for submitting comments is not
so overwhelmed with other responsibilities that he/she
fails to submit comments on time or his/her comments
are not well thought out. The tendency in the govern-
ment is sometimes not to focus all of one's attention
on an issue until it is absolutely necessary. Repre-
sentatives responsible for :ubmitting comments must
treat their obligation as a top priority requiring a
complete review.

(3) The policy development branches of the respective
offices are sufficiently staffed by competent high
level persons- sg that they may carry out the
multiple number of other task assignments they are
expected to perform. For example, it is not sur-
prising that the Handicapped Discrimination Branch
in OCR has prepared as few policy interpretations
as it has given the size of its staff (a branch

. chief, one attorney and an EOS) and the number of
responsibilities, especially clearances of documents

ju/See for examplé the question of whether psychotherapy is a related service.

-§3/For example, OCR has already explained that where catheterization need not

be performed by a physician it is a '"related service."” BEH has not yet tal.en
an official pasition although a draft policy has already been written. OCR has
also taken a position on the need to provide year-round schooling for certain
severely handicapped students. BEH has not as of yet taken an official position
on this issue. 6 1
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prepared by other agencies, offices, divisions,
regional offices, and contractors it must carry
out.

(4) There is a commitment and capability of the repre-
. sentatives of the respective agencies to work
together. An intangible such as a good working
relationship often is of greater significance than
official institutional decisions such as those set
out in the draft MOU.

(5) All agreements, not simply letters, which concern
issues applicable to Section 504 and Part B of EHA,
should contain signatures from both offices. (

(6) Where relevant, other offices (such as general
counsel, the Office of the Inspector Gemeral, the
Department of Health and Human Services and the
Justice Department) must be involved in the
clearance process.

(7) A library or reference system must he established
to agsist the participants in determining whether
gimilar issues have already been decided and for

" using rationales contained in earlier interpreta-
tions for developing new interpretations.83/ It
is poor management to assume that the person who
is presently responsible for policy will always be
in that position. A person, no matter how much
knowledge he/she has in his/her head, is of no use
to the office once he/she leaves. The system
wmust be in writing.

III. Compilation and Dissemination of Policy

A. Introduction

The previoﬁs section analyzed the procedures for developing
and issuing_policy. One of the major findings set out in the section
and in part three of the paper‘ts.;hat«numezOua;agencigs.andediyisions
withiﬁ those agencies are writing policf and that the policy is
contained in nuﬁerous documents including interpretations published in

the Federal Register, letters sent out to individuals, digests, memoranda

§§/3eebihfra., at p. 57. 7

€2
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and briefs prepared by OGC and the Justice Department, and internal
memoranda preparéd by BEH and OCR. In addition to policies prepared
by the federal govermment, courts are beginning to hand down decisions
under Section 504 and Part B of EHA.§5!

This section of the paper analyzes what OCR and BEH are going to
compile, disseminate, and integrate the numerous policies contained in the
documents described above.

The major finding 1s that no attempt has been made to develop a
formal system whereby BEH and OCR policies'are compiled, in&exed and
disseminated within the federal government and to grantees and beneficiaries. '
OCR recently initiated a system for digesting case;related memoranda. In
addition, a comprehensive Section 504 manual was prepared under contract in
1979 for internal use.

The section is divided into six subsections. The first subsection
is the introduction. The second subsection describes the general legal
framework applicable to Section 504 and Part B of EHA. The third and fourth
subéections describe the specific legal and administrative systems governing
the compilation and dissemination of policy under Section 504 and Part B of
EHA. The fifth subsection describes attempts to develop a system for

integrating policies issued under both Section 504 and Part B of EHA. The

final subsection includes findings, conclusions, and recommendations.

gﬁjSee e.g., Armstrong v. Kline (year-round education); Stuart v. Nappi,

(suspension and expulsion of handicapped children); and New Mexico
Assoclation of Retarded Citizens v. State of Mexico (failure by SEA to
ensure and LEAs to provide a free appropriate public education to handi-
capped children, as required by Sectiom 504).

£3




B. The General Legal Framework Under Section 504 and Part B of EHA

In accordance with Section 552 of the.APA, each agency (in
accordance with puBlished rules) must make available for public inspection
and copying:' |
| _ (a) final opinions, including concurring and dissenting opinions,
as well as orders, made in the adjudication of cases;

(b) those statements of policy and interpretations which have been

adopted by the agency and are not published in the Federal Register; and

(c) administrative staff manuals and instructions to staff that
affect a member of the public unless the materials are promptly published
and coples offered for‘sale.

Furthermore,jeach agency must make available for public inspection
and copyipg‘(a) final opinions and orders made in_;he adjudication of cases,
(b) those statements of poliéy and interpretations which have been adopted

by the agency and are not published in the Federal Register and (c) admini-

strative staff manuals and instructions to staff that affect a memher of the

public. Each agency must also maintain and make available for public

inspection and copying current indexes, providing identifying information
_for the public as to any matters issued, adopted, or promulgated after
July 4, 1967 made available or published. Each agency must promptly

publish, quarterly or more frequently, and distribute (by sale or otherwise)

~copies of each index unless it determines by order published in the Federal

' Register that the publication would be unnecessary and impracticable, in
which case the agency must nonetneless provide copies of such index on
request at & cost not to exceed the direct cost of duplication. A final

"order, opinion, statement of policy, interpretation, or staff manual or

: instruction. that affects a member of the public may be relied on, used, or

€4
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cited as precedéné by an agency against a party other than an agency only
if: ' i

'(1) it has been indexed and either made available or published
as provided by this paragraph; or

(2) tche party has actual and timely notiée of the terms
thereof.

C. The Specific Legal and Administrative Framework Under Section 504

1. Legal Framework Under Section 504
In addition to the procedures set out in Section 552, OCR's
official policy with respect to the dissemination of policy is as follows:
(OCR will) systematically provide copies [of policy
interpretations, procedural announcements, and
decision announccments] to organizations representing
beneficiaries and recipients of federal finaucial
assistance. 85/
2. Administrative Framework
At present there is no system within OCR for compiling and
§issemiﬁating policy set out in letters, OGC memoranda, briefs filed by

OGC and the Justice Department, and court cases. Recently, OCR initiated

a procedure of summarizing significant case-related policf clarifications.ﬁﬁ/

Last year a contractor prepared a handbook for OCR which integrates all of

the policies under Section 504 contained in letters, LOFs, memoranda,

' briefs, and court cases issued as of December of 1978.§zj The -handbook was

85/43 ¥R 18631 (May 1, 1978).

-§§/The document is called a Digest of Significant Case-Related Memoranda Issued
by the Office of Standards, Policy, and Research. To date ten summaries concern
elementary and secondary education programs. A draft index to the digest is

presently working its way through the clearance process.

§-:i--/S:l.lﬂ&rerst:e:!.n, Kamil, et al. Handbook for the Implementation of Section 504 of

the Rehabilitation Act of 1973 (CRC Education and Human Development, Inc,
(February 1979).

€5
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used to train OCR staff and representatives from selected representatives

of the Program Operating Componer.ts within HEW. The handbook was not

disseuinated to recipients.

In short, notwithstanding the new digest, there is no comprehensive
system for compiling and disseminating all policies to the =ugional offices
in OCR or to recipients. The fosmer Director of OCR expressed an urgent need
for the development of a reference system which compiles and disseminates
all policies issued by OCR. On April 27, 1978 the Director of OCR stated:

A major obstacle to effective civil rights enforcement
by this Department has been the failure of past admini-
strations to make and disseminate policy interpreting
the laws we enforce.... Even where answers existed,
they were most often given on a case-by-case basis, in
response to compliaints or inquiries -- a procedure that
left many broader questions unanswered -- and because
policy was articulated only in letters responding to
individual 1nquiries, the very existence of these
interpretations wzs, in effect hidden. The public —-
indeed, some of our own employees -- did r~t know what
OCR policy was, and the result was inconsistent appli-
cations of the interpretation.

In order to eliminate the obstacles referred to above, two proce~—

dures were initiated. The first was the publication in the Federal Register

. of policy interpretations, procedural announcements, and decision announce-
ments. This policy was 'described in the previous section. Recall that under
this new policy the Secretary has only signed off on two policy interpretatione

(two in almost two and a. half years).

The second strategy for eliminating the obstacle was the develop-

ment of an HEW civil rights reporter,

€6
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This compilation of all policy interpretations and
guidelines will be logically organized, comprehensive,
and cross-referenced. It will allow for periodic
insertion of new policy decisions or modifications of
existing policy. This new system will help increase
understanding of our policy since it will be made avail-
able to the public, special interest groups, members of
Congress, recipients of HEW assistance, and, of course,

to those who benefit from enforcement of these important
laws.

To date, there is no civil rights reporter system nor is there a
viable plan to ensure the existence of one in the near future.

D. Legal and Administrative Framework Under Part B of EHA

There are no official pronouncements set out in the Federal
Register describing the system BEH uses for compiling and disseminating
policy. Based on interviews with BEH employees, it apvears that the policy
section of the Division of Assistance to States has compiled all BEH's
pronou *cements and OGC has a record of all cases decided and pending.
However, these "systems" are not disseminated to OCR or to grantees.

E. Attempts to Develop a System for Compiling and Disseminating Policy

To date, no attempts have been made to develop a comprehensive
system for compiling and disseminating policies under Section 504 and Part B
of EHA. Thus, neither agency has réady access to each other's policy
pronouncements.

F. Findings, Conclusions, and Recommendations

The federal government requires approximately 16,000 recipients
of federal assistance operating elementary and secondary education programs
to comply with two complex laws. Most recipients are more than willing to

comply because they believe in the objectives of the laws.

£
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Given the complexities of the laws, given recipiehﬁs willingness
to comply, and gfven the clarity of the Congressional mandates, it is

inexcusable as well as a violation of Section 55" of the APA for the federal

govermment to fail to provide ready access to the "rules of the game" for the

recipients and beneficiaries of the programs.

o How can the federal government, with the multiplicity
of agencies and individuals involved in the admini-
stration of Section 504 and Part B of EHA, conceivably
expect to effectively and efficiently pursue uniform
and comsistent compliance and enforcement without a
reference system which enables persons to review
what others have said in the past?

o How can recipients be expected to provide quality
services if they are spending an inordinate
amount of time discovering the '"rules of the game'?

o How can beneficiaries of the program and their

representatives ensure that their "rights'" are not

being abridged if they don't even know what their
rights are?

We conclude that HEW has.not and the new Education Department will
not be able to function effectively, efficiently, consistently, and uniformly
without a reference service. Furthermore, we conclude that recipient's
1eye1 of frustration stemming from a failure to inform them of the "rules
of the game" has and will have in the future the effect of bringing about a
backlash against handicapped persons that may prove to be irreversible.
Finally, we conclude that handicappea children and their representatives
will vent their frustrations towards the Education Departmenf, SEAs, and
LEAs in counter productive ways.

We recommend the development of a reporter service by the new
department. Furthermore, we recommend the periodic development of a policy

manual that will synthesize the policies contained in the reporter service.

€8
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The Education Department should prepare and distribute the reporter

service and manual free of charge, to the following persons and agencies:

PO (1) Persons within the Education Department, the
v Justice Department, and the Department of Health
and Human Services responsible for administering
Section 504 and Part B of EHA to ensure that such
persons uniformly interpret, apply, and enforce
the applicable requirements throughout the United
Statess

(2) Persons within state educational agencies to assist
such persons in achieving proper and efficient
administration of Section 504 and Part B of EHA.

(3) Persons within local educational agencies and other
recipients operating programs for handicapped
children to assist such persons in meeting applicable
requirements and enhancing the quality, increasing
the depth, or broadening the scope of activities for
handicapped children; and

(4) Persons representing or working on behalf of handi-
capped children to assist such persons to comprehend
the nature and extent of their rights under the
applicable laws.

The reporter service should include, with respect to Section 504
and Part B of EHA §§/

(1) policies set out In the Federal Register,

(2) summaries of letters of findings (LOFs) issued by
OCR, including summaries of proposed remedial
action plans,

(3) summaries of monitoring reports prepared by "BEH"
and audit determinations,

(4) wupdates of the status of LOFs, withholding actions,
and audit determinations,

ééjThﬂ Education Department should giva serious consideration to developing

a single reference service for all ciwvili rights statutes and grant programs
for disadvantaged persons.

Q ‘ €9
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(6)

N
(8)

(9)

(10)

The

2 '-'59f;.

summaries of administrative decisions handed down
by the reviewing authority and Secretary under
the Title VI compliance and enforcement procedures
and decisions handed down by the Hearing Panel and
Education Appeals Board,

summaries of advisory opinions set out in corre-
spondence,

summaries of cases in federal and state courts,

summaries of policy memoranda prepared by or for
the various Assistant Secretaries and General
Counsel, ‘

descriptions of the cases filed for which a decision
has not yet been rendered and an update of the status
of the cases, and

summaries of positions taken by the Justice Department
in briefs . filed in rel.vant cases.

reporter service should include a comprehensive index which

should be updated monthly.

The policy manual should synthesize the 'rules of the game" set

out in the reference service as of a given point in time. The manual will

provide a further assurance that the Equal Opportunity Specialists in OCR

and the state monitors in "BEH" provide clear, coasistent, and uniform

interpretations. Furthermore, the existence of such a manual will further

reduce the amount of time recipients spend figuring out the "rules of the

game" and increase the amount of time spent on improving the quality of

programs for handicapped children.
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Enforcement

I.' | Introduction,

In ordef to guarantee that SEAs aod LEAs satisfy the requiremeunts
set forth in Section 504 and Part B of EHA, compliance and enforcement
systems have been developed. The purpose of this part of the paper is
to analyze the adequacy of the efforts by the federal govermment to
pursue a coordinated program of cnforcement regarding compliance with
Section 504 and Part B of EHA.

This pért of the paper is divided into three sections. The first
section is the introduction. The second section analyzes the policies and
procedures governing the initiation, investigation, ard notification of
findings of noncompliance. The third section analyzes the enforcement
actions which may be taken to secure compliacce and the procedures which
must be followed when a particﬁlar action is used.

II1. The Policies and Procedures Gcverming the Initiation, Investigation,
and Notification of Noncompliance

A, Introduction

This secion of the paper contains an introduction, describes

the applicable legal and administrative frameworks, problems with the
present frameworks, attempts to coordinate policies and procedures, and
findings, conclusions, and recommendations.

1. The Framework Under Section sodml/

8-9--/A:s; explained supra., Section 505 of the Rehabilitation Act of 1973 re-
quires that the Title VI rights, remedies, and procedures be used for en-
forcing Section 504. The Section 504 regulations issued by HEW presently
incorporate by reference the Title VI procedures (see Subpart G). The
Departmeni of Justice has issued guidelines which agencies must follow in
promulgating their own Title VI procedures. The guidelines control the
initiation, investigation, and notification of findings. The Justice
Department guidelines and HEW's procedures are set out infra. in footnote
110 and pages 74-79.
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The Section 504 requirements apply to each recipient of
federal financial assistance from the department and to each program or
activity that receives or benefits from such assistanceﬁﬂl/ Thus, for
example, an agency that does not receive assistance under Part B of EHA
but which receives assistance under another federal program, such as
Title I of ESEA, must still comply with Section 504. Any agency which
receives assistance under Part B must, by definition, also satisfy the
'requirements of Sectiom 504.

OCR, in enforcing Section 504, focuses its efforts primarily
against recipient agencies operating programs (e.g., LEAs and special
purpose schocl districts)iiy and secondarily against SEASEEL/ When OCR
brings an action directly against an SEA, it is usually hecause it has

found that a state policy is forcing LEAs to decide whether to comply

with state law and violate Section 504 or vice versa.izy

%45 c.F.R. §84.2.

jﬁuThe introductory phrases set forth in Subpart D generally apply only
to an agency '"operating" a program.

jﬂyOCR's standard operating procedure is to join an SEA as a party in an
action against an LEA alleging that the SEA has failed to properly over-
see the administration of programs operated by LEAs or has perpetuated
discrimination against qualified handicapped persons by providing signi-
ficant assistance to an agency which is engaging in discriminatory
practices. However, this joinder is often simply a formality; little
effort is usually directed at changing the SEA's administrative policies
or practices. Recently, a district court found the State of New Mexico in
violation of Section 504 for failing to properly oversee compliance by
LEAs and perpetuating discrimination by providing significant assistance.
New Mexico Association for Retarded Citizens v. State of New Mexico. This
case was brought by private plaintiffs and not OCR. OCR is currently
completing a comprehensive review of the New Mexico SEA.

'22/45 C.F.R. 84.10 states that the existence of an inconsistent state law

does not excuse an LEA from complying with Section 504.
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OCR's failuré‘to focus its eniorcement effo;ts at the SEA level may stem,
in part, from the lack of clarity and comprehensiveness of the legal
requirements applicable to the SEA's oversight responsibilitieé.gé/
Compliance with Section 504 is carried out by OCR's ten regi-~
onal offices. The offices conduct compliance reviews and investigate
complaints. OCR is presently under a court order which controls the time-
tables for resolving complaints and issuing findings following compliance
reviews.gé/ The entire process for investigating alleged discrimination
is subject to a comprehensive manual”éf procedures that includes such
topics as: determining jurisdiction, completing a written plan for con-
ducting the investigation, completing an investigative report, writing a
letter of findings, negotiating a settlement, and making recommendations

96/

for pursuing formal administrative enforcement actiomns. The manual
identifies three are#s where coordination with other agencies should be
considered. First, under limited circumstances, OCR regional offices are
directed to defer to other agencies with concurrent jurisdiction and com-
parable authority to remedy the violation within a 90-day period.gl/
Second, the manual explains when copies of complaints filed with other

agencies will also be considered a complaint for OCR purposes.2§/ Third,

2ﬁ/?resently, the Title VI and Title IX regulations issued by HEW require
that State agencies which pass through federal aid to subrecipients
develop written "methods of administration". Presently, Section 504 does
not require the development of such a plan, although a draft amendment to
Section 504 requiring such a planis presently making its way through the
clearance process.

95/Brown v. Weinberger, 417 F. Supp. 1215 (1976), Adams v. Richardson
(D.C.D.C.), 356 F. Supp. 92 (1973) mod. 156 U.S. App. D.C. 267, 480 F.2d
1159 (1973), Sub. nom. Adams v. Califano, 430 F. Supp. 118 (1977).

96/DHEW/OCR Complaint Investigation Procedures (June 29, 1979).

-EZ/Section 2.6 of the Complaint Investigation Manual.

2§/Section 2.20 of the Complaint Investigation Manual.
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the manual explains when copies of complete or completed complaint files
should be sent to another federal agency such as EEOC or OFCCP'in the
interest of coordination. Under the above circumstances, OCR investi-
gates the case in its normal sequence and shares information on its
findings with the other agencies. <Topies of LOF's are sent at the same
time copiles are sent to complainants. and recipients.gg/
Investigative plans and proposed letters of findings (LOFs) go
through several formal and informal review procedures. First, investi-
gativ; plans and proposed LOFs are reviewed by OGC/CR for their legal

100 To minimize delays, OGC/CR attorneys often work directly

-réﬁfficieﬁcf.
with EOS throughout each stage in the investigative process. Second,
gsummaries of proposed LOFs are automatically sent to headquarters in
"Early Warning Reports"”. If headquarters staff of OCR conclude that LOFs
ralse important or novel policy issues or may be controve¢sial, they call
in the proposed LOFs for a closer review and clearance.

After LOFs have been cleared by headquarters, they are issued
by the regional office. Copies are sent to the complainant and the res-
pondent}OI/

The LOFs generally contain: (1) OCR's findings, (2) guidelines
for fashioning a remedy (for LOFs finding noncompliance), (3) an explanat-

ion of the negotiation process, (4) an offer of technical assistance, and

(5) a warning of possible release under the Freedom of Information Act}gz/

2-9-'/Sect::l.o1:1 2.35 of the Complaint Investigation Manual.
100/

101 /Section 7.1 of the Complaint Investigation Manual.

102 /See Section 7.2 of the OCR Complaint Investigation Manual. 45 C.F.R.
§84.6(a) provides that if the Director finds that a recipient has discrimi-
nated against persons on the basis of handicap... the recipient shall take
such remedial action as the Director deems necessary to overcome the
effects of discrimination.

Section 3.4 and 7.3 of the Complaint Investigation Manual.
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for the discriminatian.

Remedial action proposals may include such activities as the
developmenﬁ of a remedial action plan, the provision of compensatory
educatién, and the provision of services to persons who are nc longer
participants as well as to those who would have been participants, if not
103 /

2. The Frﬁmework Unde: Part B of EHA

The requirements set out in Part B of EHA and its implementing re-
gulations apply to each state which receives payments under Part B of
EHAwuml The annual program plan is submitted by the SEA on behalf of the
state as a whole, therefore, the raquirementé under Part B are binding
on each public agency +hat h#s direct or delegated authority to provide
special education and related services within a state receiving assist-
ance under Part B, regardless of whether that agency is receiving funds
under Part B.EE?

Although BEH's authority to initiate compliance activities is
broad (see above), BEH places wirtually all of its enforcement efforts
at the SEA level. This is because the SEA is directly responsible for
(1) ensuring that each handicapped child in the state recgives a free
appropriate publ;c education, (2) developing comprehensive policies and
proéedures providing for such opportunities ZSor handicapped. children, and
(3) establishing a comprehensive system of compliance and enforcement for
overseeing the operation of programs for LEAs and other subgrantees.

The process used by BEH is twofold. The first strategy is to make

a comprehensive review of each state's planymij

22?45 C.F.R. §84.6(a); Section-by=-section analysis, 42 FR 22687, col. 2

(May 4, 1977).

22945 C.F.R. §121a.2(a).

19945 ¢c.F.R. §121a.2(b).

.
gh#For a description of the contents of a state plan see infra.

8] |
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BEB has prepared a set of instruments and checklists for

persons responsible for reviewing state plans. These instruments and

Achecklists are designed to increase uniformity in review throughout the

country.

Second, BEH conducts compliance reviews of each state once
every other year. Persons conducting these reviews use uniform instruments
prepared in Washington. Following an on-site visit, SEAs are sent a copy
of the monitoring report and required to makc changes within a specified
date.

BEH does not have in place a complaint resolution procedure.
Under Part B, SEAs are responsible for developing comprehensive complaint
resolution procedures }.L"/

The entire proecess for clearing proposed enforcement actions
within BEH occurs at headquarters and involves several branches within the
Division of Assistance to States and communication with the Associate
Deputy Commissioner and the Deputy Commissioner.

B. Problems with the Present Framework

From the point of view of an SEA, once the federal guvernment
has approved the legal adequacy of its policies and procedures governing
the administration of its education programs for handicapped children and
completed an on-site review which further substantiates the adequacy of
their po}icies and procedures under Part B of EHA, it is reasonable for
that agency to expect that another office (OCR) within the same department
will not find that the approved policies violate a provision in Section
504, which on its face is identical to a provision in Part B. SEAs argue
that an enforcement approach that is inconsistent with such a principle

would be untenable.

]
0745 ¢c.F.R. §121a.602.
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However, states contend that the above scemario is occurring.
For example, BEH approved a state plan containing due process procedural
safeguards which OCR subsequently ruled to be violative of the standards

in the Section 504 regulation.

C. Attempts to Coordinate the Initiation, Investigation, and Noti-
fication of Noncompliance .

In addition to the informal breakfast meetings discussed supra.,
several regions have initiated informal lines of communication with their
counterparts in BEH and vice versa. Some offices are sharing plans for
future action, observing compliance reviews carried out by the other
agency, and sending copies of LOFs and monitoring reports once they have
been issued. The provisions of the draft memorandum of understanding

pertaining to findings regarding compliance are set out below.

Complaints

OCR _Complaint Data - The Director, Management Inform-
ation Division in OCR will provide BEH a monthly report of
Section 504 (Subpart D) complaints and any Title VI com~
plaints involving the education of handicapped students
(e.g., least restrictive environment problems in devel-
oping desegregation plans). The report will be given to
the Chief of Administrative Review Section in BEH, and
will show the following information by region: (1) name of
agency, (2) name of complainant, (3) allegation (e.g.,
child placenment, due process,etc.) (4) date complaint
filed, and (5) status of case.

NOTE: A regional OCR Elementary and Secondary Education
Division Director may need information or assistance from
BEH when a complaint is initially filed (i.e., before the
monthly report is issued). In such instances, the OCR
regional staff member should make a direct call to his or
her counterpart in BEH or to the designated OE regional
staff member. If necessary, OCR will forward a copy of
the full complaint to the BEH staff member or the OE
regional staff member with whom the telephone contact

was made. The same procedure is applicable to BEH.

T



~TEH Complaint Data = BEH and/or the OE regional office
'will pvovide the regional OCR Elementary and Secondary
Education Division Directors with monthly reports of P.L.
94-142 complaints. The reports will contain essentially
. the same information as that in Paragraph A, above. If a
regional OCR staff member wants additiomal information
about a particular case, he or she will contact the appro~-
priate BEH staff member or the OE regiomal office staff
member. ‘ '

- BEH Follow=Up om Dataj Duplicate Complaints - If BEH
or the CE regional office wants additiomal information

about a particular case in. the monthly report, a BEH com-—
plaint specialist or the State Plan Officer for the

regicn will call the regional OCR Elementary and Secondary
Education Division Director. BEH staff will also compare
the OCR list with the existing BEH or OE regional com-
plaint listing to determine if there are duplicates (e.g.,
same rase or same agency). Lf there are duplications, BEH
or OE regional staff will call the regional OCR Elementary
and Secondary Education Division Director. Case-by-case
determinations will be made in deciding: (1) whether there
should be a joint investigation, (2) whether OCR or BEH
should :ake the lead in conducting one overall investi-
gation, oi (3) whether each agency will conduct its own
separate investigation. Correspondence to the complainant
and to the recipient will indicate that both agencies are
aware of, and involved in, the case.

OCR Letter of Findings — BFH Reports - The regional OCR
Elementary and Secondary Education Division Director will
send BEH a copy of each LOF at the time it is sent to the
recipient. Whenever an on-site investigation is conducted
by BEH,.a copy of the report to the State education agency
will be sent to the appropriate regional OCR Elementary
and Secondary Education Division Director. Either agency
may contact the appropriate officials in the other agency
and submit LOFs and reports for review and comment prior
to issuance to recipients and State education agencies.

Privacy Act - Both agencies will follow requirements
of the Privacy Act with regard to the sharing of person-
ally identifiable informatiom.




_ Enforcement Activities - If OCR initiates formal en-

forcement action against a recipient, the Director, Ele-
mentary and Secondary Educa*ion Division, Office of Com-
pliance and Enforcement, will inform the Chief, Admini-
strative Review Section. The Chief, Administrative
Review' Section, will also inform the Director. Elementary
and Secondary Education Division, Office of Compliance
and Enforcement, if BEH initiates enforcement against a
recipient.”

COMPLIANCE REVIEWS

Lists of Projected Visits - Beginning with FY 1981,
OCR's proposed Annual Operating Plan (AOP) will be sent to
BEH at the time the AOP is published in the Federal
Register for comment and when the AOP is published in
final form. Additionally, a monthly report of on=-site
visits will be provided by the Director of the Data Manage-
ment Division, OCR, to the Chief, Administrative Review
Section, BEH. The Chief, Administrative Review Saction
"will also send BEH's projected schedule of visits to each
regional OCR Elementary and Secondary Education Division
Director in August.

OCR Letter of Findings - Ths regional OCR Elementzry and
Secondary Education Division Director will send the Chief,
Administrative Review Section of BEH a copy of each LOF at
the time the letter is sent to the recipient. The regional
OCR Elementary and Secondary Education Division Director
. may also want information or assistance from BEH at the
time the LOF is being drafted. In such instances, the regi-
onal OCR Elementary and Secondary Education Division Director
or designated staff should contact the Chief, Administrative
Review Section. In addition, OCR Headquarters staff, in
reviewing draft LOFs, may decide that BEH should be involved
before the LOF is sent to the recipient (e.g., the letter
deals with issues that are novel, precedent-setting, or
controversial). In such instances, OCR Headquarters staff
person should call the Chief, Administrative Review Section.
Whenever BEH is contacted before a LOF is sent, BEH/OCR will
make a joiat determination about the nature/extent of BEH's
involvement.

BEH Reports - The Chief, Fields Service Branch, will
provide copies of its program administrative review site
visit reports to the regional OCR Elementary and Secoadary
Education Division Director at the time the report is sent
to the State education agency. If, in preparing the report



a question surfaces regarding compliance with or relation-
'ship to Section 504, BEd will: (1) call the regiomal OCR
Elementary and Secondary Education Division Director--if
the issue is routine, or (2) call the Chief, Handicap Dis-
crimination Branch, OSP&R, if the issue is new, precedent-
setting, or controversial.

Follow-Up (Monitoring/Verification Visits) - A determ-
ination will bte made by the Chief, Administrative Review
Section and the regional OCR Elementary and Secondary
Education Division Director on a case-by-case basis
regarding whether follow-up monitoring visits are to be
made jointly by OCR and BEH.

D. Findings, Conclusions, and Recommendations

Set out below are our major findings, conclusions, and recom-
mendations regarding the initiation, investigation, and notification of
findings of noncompliance under Section 504 and Part B of EBA.

Firss, it is untenable for the federal government to require
compliance with two complex laws and then give mixed signals regarding
what constitutes compliance. We recommend that OCR ''sign-off" on state
plans regarding their compliance with Section 504. Such a policy will
place SEAs on notice that their policies and procedures satisfy Section
504. This recommendation shculd be adopted only if OCR is provided sufficient
resources to carry out this.additional responsibility. Of zourse, OCR
c#ﬁ bring a subsequewt action against an SEA if (a) the poli~y does not
violate Section 504 on its face but has a discriminatory effect, (b) if
the SEA fails to administer its policies in accordance with its policies,
(c) i€ the SEA changes its policy, or (d) the OCR staff person approves
‘a-state plan which, on its face, is inconsistent with the Section 504 re-

gulation and policy interpretations published in the Federal Register. If

subsequent to the arnproval of a plan, OCR changes its policy it must
notify the state and provide it with a reasonable amount of time to come

into compliance.
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Second, the basic strategy for making findings of noncom-
pliance under Section 504 and Part B of EHA is significantly different,
Whereas OCeroes its own investigations of complaints against LEAs
operating programs, BEH relies on SEAs to conduct investigations at the
local level. BEH's oversight efforts are directed, almost completely,
at the SEA. At present there is very little, if any, coordination

betwezn OCR and SEAs regarding the investigation of complaints.

The difference in approach raises a basic question which the
new Secretary of Education and Assistant Secretary for Civil Rights must
address. The question is whether civil rights compliance and enforcement
should: (a) be handled solely by the federal government, (b) primarily
by the federal government, with minimal responsibility pléced on SEAs,
(c) shared responsibility with a clearer understanding of the SEA's
obligations, (d) primary responsibility at the SEA level, or (e) sole
responsibility at the SEA level with the federal governmznt's responsi-
bility limited to ensuring that the SEA performs its responsibilitiesEgéj

The choice among strategies will require a thorough analysis
of such documents as: The DEOA, the Title VI guidelines issued by the
Department of Justice (especially 28 C.F.R. §42.4!0), HEW Title VI com~
pliance and enforcement regulations, which are incorporated by reference
by the Section 504 regulations (congistent wirth Sez2*ion S25 of the Reha-
bilitation Act of 1973, as amended), the Adams ovder; and complaint pro-
cedures set out in HEW/OCR's Complaint Investigation Procedures Manual.

The limitations of time and resources restrict our ability

to make a recommendation regarding which altermative is most appropriate

lggégg a recent report analyzing the capacity of state agencies to assist
OCR in overseeing compliance with laws it administers. The report is en-
titled "Finding the Common Denominator: The Capacity of Sta-e Agencies
to Assist the HEW Office for Civil Rights {(SRI International).

81
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. and why. We can however make recommendations regarding the presenr
| _structure.
. We recommend that 9CR establish a procedure for coordi-
nating the investigation of ~omplaints under Section 504 and Part B of
EHA with SEAs in matters pertaining to allegations against LEAs and
other agencies operating programs for handicapped children.

In addition, we recommend that BEH provide increased technical
assistance to SEAs regarding the investigation of complaints.

Further, we recommend that if OCR chooses to increase the SEA's
responsibility regarding compliance and enforcement that it cliarify the
nature and extent of the SEA's regpongibility under Section 504.

Our third finding is that the present system of coordinationm,
which relies on periodic informal meetings over hreakfast, is inadequate.
£1lthough some persons within BEH and OCR in Washington may know what the
other agency is doing, there.is no assurance that others in headquarters
or in the regions are being informed. The proposal in the draft MOU is
a significant improvement. However, we find that there are certain
provisions which should be changed.

T (a) The proposed contents of the monthly report are
insufficient. The report must include a brief
statement of the facts and a statement of the
issue (if and when suc statements are possible).

(b) The draft MOU gives the impression that BEH has
its own procedure for investigating complaints,
even though no such procedure presently exists.
If BEH is agreeing to obtain descriptions of
complaints from the SEAs, this point should be
clarified.

(c) The procedures concerning OCR deferral to BEH are
unclear, especially in light of the Adams order.
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(d) The draft MOU does not address the problem of
joint administrative actions against a non- 109/
compliant recipient following an investigation.,—=

III. Administrative Actions and Procedures for Securing Compliance

A. Introduction

The previous section of thé paper analyzed the procedures for
initiating, investigating, and notifying recipients of findings of non-
compliance. The purpose of this section of the paper is to amalyze the
administrative actions and procedures for securing compliance with
Section 504 and Part B of EHA.

The section is divided into six subse-:ions. The first sub-
section 1s the introduction. The second subsection describes the present
legal system prescribing authorized sanctiims and procedures under
Section 504. The third subsection descri s the sanctions and procedurs:z
under Part B of EHA. The fourth subsection describes the probléms with the
present legal framework. The fifth subsection describes attempts to
address the problems. The final subsection set out findings, conclusizas,
and recommendations.

B. The Legal Framework Under Section 504110/

l. Overview

LQg/The problems inherent in conducting a joint enforcement proceeding are

discussed infra.

Lig/Subpart G of the Section 504 regulatior incorporates by reference the

Title VI procedural regulations (45 C.F.R §80.6-.10 an Part 8l). Section
305 of the Rehabilitation Act of 1973, as added in 1978 requires the use

of Title VI procedures in administering Section 504. Additional sanctions
available under Section 504 are set out in Subpart A of the 504 regulation.
Under Section 602 of the Title VI

statute, federal agencies are permitted to effect compliance by determining
or refusing to grant or continue tec grant federal fimancial assistance

cr by any other means authorized by law. Several conditions control the
power to employ fiscal sanctions. First, mo sanctions are to be imposed
until the recipient has been notified of its failure to comply and given

an opportunity to achieve compliance by voluntary means. Second, assistance

£3
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may not be reéfused or curtailed absent an express finding on the record
after an opportunity foran administrative hearing of recipient noncom-

- pliance. Third, the fiscal sanction must be limited to the particular
political entity or recipient found in violation. Fourth, the sanction
must be tailored to '"the particular program or part thereof" in which
noncomp.iiance is proved. Fifth, the fiscal sanction is not effective
until 30 days after the grantor has filed with the House and Senate com—~
mittees having jurisdiction over the program involved a written report of
its decision and grounds. Finally, judicial review of the administrator's
action is explicitly provided.

The Title VI statute provides that Title VI regulations must be
approved by the President. By Executive Order the presidential-power to
approve agency regulations has been delegated to the Attorney General,
who, in turm, delegated respomsibility to the Attorney General for Civil
Rights. The order not only vests approval power but also authorizes
the Attorney General to coordinate enforcement of Title VI by prescribing
mandatory standards and procedures. (See Exec. Order 11247 (30 FR 12327
(1965)) and Exec. Order 11764 (32 FR 2575 (1974)).

In 1966, the Department of Justice initially promulgated a set of
broad advisory guidelines. These bruad guidelines were superseded in
1976 by a regulation which was designed to promote the implementation of
Title VI and standardize Title VI procedures (28 C.F.R. part 42, Subpart F).

The Attorney General ordered federal agencies administering programs
subject to Title VI to approve, with prior clearance of the Department of
Justice, implementing regulations and guidelines. An agency's Title VI
guidelines must contain descriptions, for each covered grant-in-aid
program, of: the nature of Title VI coverage; methods of enforcement;
sxamples of prohibited practices in the context of particular programs;
required or suggested remedial action; and requirements concernipg data
collection, complaints, and public information.

Under the new guidelines issued. by the Justice Department, recipients
are required to disseminate to the public information concerning the
‘Title VI program, including the nondiscrimination requirements, the rights
of individuals under the Act and regulations and the procedures for

asserting those rights. (§42.405) Agencies must collect data and in-

. formation from grantees sufficient to permit zffective enforcement of
Title VI. (§42.406) The regulation identifies three major areas of zom-
pliance activity. One is the review of grant application for the purnose

.~ of determining compliance prior to the approval of federal financial
assistance. (§42.407(b)) The assurances required by the grantor agency

.and accompanying data are checked for completeness and responsiveness. A
’second area 1s postapproval compliance review. (§42.407(c)) Each federal
‘grantor agency must establish and maintain an "effective program"” of ttis

- nature. This requires not only periodic submission of compliance reports

'by grantees but also field investigations of a representative number of

.~ major recipients. The third compliance area involves the receipt and

- processing of complaints: of discrimination by program beneficiaries and
“.'others (§42.408) Each federal agency must establish procedures for the
-%orompt processing and disposition of such compliants. All complaints
~-having" "apparent merit" must be iavestigated. All complainants and accused
applicant/recipients of federal aid must be notified of the resuits. The
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If an investigation conducted by OCR indicates a failure

to comply with Section 504, the department, after notifying the recipient,
111/

must attempt to resolve the matter by informal means, whenever possible.—

If the noncompliance or threatened noncompliance cannot be corrected by
informal means, compliance may be effected by suspension or termination
or refusal to grant or to continue the assistance or by any other means
authorized by law, including for example, referral to the Department of
Justice to bring an action in the courts%ng

In addition to the Title VI prorcedures set out in §80.6-.10~
and Part 81, which are incorporated by reference by subpart G of the

Section 504 regulation, the Section 504 regulation also includes several.

additional enforcement-related provisions. These provisions include:

(footnote cont.d)

regulation authorizes the federal agency to shift the initial responsibi-
lity of processing Title VI complaints to its grantees, but the grantor
must verify the adequacy of the grantee's complaint procedures, must get a
report of each complaint and investigation, and must retain the power to
review grantee decisions. For programs involving formula grants to state
agencies which then enter into subgrants, the state recipient is obliged
to establish a Title VI program ccntaining at least the same standards
imposed on federal agencies by the regulations. (§42.410).

The Department of Justice regulation requires each federal grantor to
assign sufficient personnel to its Title VI program so as to ''ensure
effective enforcement.'" (§42.414) The agencies are also instructed to
develop a written enforcement plan. (§42.415) The plan must set out
priorities and procedures for enforcement and address, at a minimum: The
method for selecting recipients for compliance reviews, the establishment
and timetables and controls for such reviews, the procedurz2 for handling
complaints, the allocation of its staff to different compliance functionc.
the development of guidelines, the determination as to when guidelines
are not appropriate, and the provision of civil rights training for its
staff.

%5 c.r.r. §80.8(d).

U5 c.F.R. §80.8(a).

a8
N
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113/

(a) The mandatory submission of assurances by recipients,— (b) the

designation of a Section 504 coordinator by larger recipients}lé/ (e)

15/

the adoption of a grievance procedure by larger recipiencs}—— (d) the

provision of notice of nondiscrimination}ié/ (e) remedial action}ll/

(£) voluntary action}lg/ and (g) self-evaluations%lg/

Section 203(c) (3) of the DEQOA, establishing the Office for
Civil Rights, provides that the Assistant Secretary for Civil Rights 1in
carrying out his/her responsibilities is authorized to, among other
things, enter into contracts and. other arrangements for audits. The precise
nature of this new authoritf is unclear.

In addition to the formal sanctions used by the federal govern-
ment to secure compliance, the SEAs are expected to adopt "methods of
administration" for overéeeing compliance by LEAs%zg/ The regulations do
not prescribe the sanctions available to SEAs for securing compliance.
Fﬁrthermnre, the Sectiom 504 regulation requires that LEAs establish a
system of due process procedural safeguards for psarents regarding the iden-
tification, evaluation, or educational placement gf persons who, because of
handicap, need or are believed tc need special education or related

121/

services.== The system must include among other things, notice, an

1LY/,5
114/ 5
113/ ,5
L16/,5
L/ ,s

C.F.R. §84.5.

C.F.R. §84.7(a).
C.F.R. §84.7(b).
C.F.R. §84.8.

: C.F.R. §84.6(a}.
- 118/ /5 c.F.R. §84.6(b).
119/,s ¢c.F.r. §84.6(c).

k29f45 C.F.R. §84.4(b) (4). The Section 504 regulations presently do not in-
clude the Title VI requirement that SEAs adopt and obtain Department approval
for methods and procedures through which subrecipients can be monitored for
compliance with Section 504.. An NPRM, which would require such a procedure,
is working its way through the clearance process.

12V s c.F.R. §84.36.

26
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opportunity for a hearing for parents, and a review procedure.~—

Set out below is a detailed description of the procedural re-
quirements goveruing the use of the formal sanctions described above.
2. Due Process and Other Procedures Governing the Use of Fiscal Sanctions

No order‘suspending, terminating or refusing to grant or
continue Federal financial assistance may become effective until (1) the
responsible Department official his advised the applicant or recipient
of its failure to comply and has determined that compliance cannot be
secured by voluntary means, (2) there has been an express finding on the
record, after opportunity for hearing, of a failure by the applicant or
:ecipient to comply with a requirement imposed under Title VI, (3) the
expiration of 30 days after the Secretary has filed with the committee
of the House and the committee of the Senate having legislative juris-
diction over the program involved, a full written report of the circum-~
stances and the grounds for such action. Any action to suspend or termi-
nate or to refuse to grant or to continue Federal financial assistance must
be limited to the particular political entity, or part thereof, or other
applicant ér recipient as to whom such a finding has been made and must be
limited in its effect to the particular program,»or part thereof, in which
such noncompliance has been so_founddggg
3. Procedures,Goverﬁing the Use of "Other Means Authorized By Law'".

No action to effect compliance by any other means authorized by
law may be taken until (1) the respomsible bepartment official has de-

termined that compiiance cannot be secured by voluntary means, (2) the
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[}

recipient or other person has been notifizd of irs failure to comply and
of the action to be taken to effect compliance, and (3) the expiration of
at least 10 days from the mailing of such notice to the recipient or other
person. During this period of at least 10 days additional efforts must be

made to persuade the recipient or other person to comply with the regu-

lation and.to make such corrective action as may be appropriate}gif

4, Hearings

A recipient may request a nearing%géj The hearing will be held

in Washington, D.C. unless the Department determines that the convenience

of the recipient or the Department requires that another place be

26/

selected%—— All hearings must be held before a hearing examiner design-—

ated 1in accordance with Section 11 of the Administrative Procedures Act

(APA).igszecipients may be represented by counsel%gé/ The hearing must

be conducted in accordance with Section 5-8 of the APA%gg/ Technical
rules of evidence do not apply but rules designed to assure the most
credible evidence will be used%égj

5. Decisions and Notices

a. Decisions by Hearing Examiners =-- After a hearing is held, the

hearing examiner must either make an initial decision (if so authorized)

or certify the record (including his/her recommended findings and proposed

12
—"‘y45 C-F-R- § 80-8(d)°

1 . : .
42?45 C.F.R. §80.9. This section is supplemented by rules of procedure set
" out in Part 81.

2

]-'—6"45 C.F.R. §80.9(b).
127

@Ido

—'45 C.F.R. §80.9(c).

129
2745 c.F.R. §80.9(d).

130

— Id.
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decision) to the reviewing authority for a final decision%zl/ Copies of
the initial decision or certification must be sent to the recipient and
the complainant{ézj Exceptions to an initial decision may be filed by

the department or recipient with the reviewing authority%éi/

b, Decisions on the Record or Review by the Reviewing Authority

-~ Whenever a record is certified for a decision or the reviewing authority
reviews the decision of a hearing examiner, the recipient must be given

an opportunity to file briefs{éﬁj A copy of the reviewing authority's

3/

1
written decision must be given to the recipient and complainant.z—-

c. Review by the Secretary =-— If the Secretary has not made the

final decisions referred to above, a recipient or the department may request

136/

a review by the Secretary.— Such a review is not a matter of right and

will be granted only where the Secretary determines that there are special
‘ 137

and important reasons for his/her personal review.é—/ He/she may also

8/

review a decision by the reviewing authority upon his/her own motion%i—

d. Transmittal to Congressional Committees -- The Secretary

39/

1
must transmit the final decision to the appropriate committees of Congress.—

131/45 c.F.R. §80.10(a). §80.10 is supplemented by rules of procedure set
out in Part 81.

132/,

133/74,
134/,5 ¢.5.R. §80.10(b).
13575,
136/45 c.F.R. §80.10(e).

137/ 14, g
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6. Post-termination Proceedings
A recipient found in noncompliance must be restored to full
eligibility if it satisfies the terms of the order or if it brings itself

1
into compliance and provides assurances that it will fully comply.ﬁg/ The

141
vecipient may request full restoration of eligibility at any time.— / 1f

the department determines that the recipient is in compliance, it will

42/

1
restore eligibility.— If the recipient's request is denied, the re-

43/

1
cipient may submit a request for a hearing in writing. It must there-

upon be given an expeditious hearing, with a decision on the record. a4/
7. Judicial Review

Agency action taken against a recipient is subject to judicial

review.as/

C. Sanctions Available Under Part B of EHA

l. Federal Level

a. Qverview — The actions évailable to the federal govern—
ment for enforcing Part B of EHA are set out in Part B of EHA and its
implementing regulations and GEPA. Enforcement actions available under
Part B of EHA and GEPA at the federal ievel include: disapproval of state
plans, withholding, suspension pending the outcome of a withholding
action, public notice oy the grantee of pending withholding action, con-

ducting program and fiscal audits result:ng in a demand for repayment of

140/
141/
142/
143/
144/

45 C.F.R. §80.10(g)(1).

45 C.F.R. §80.10(g)(2).

45 C.F.R. §80.10(g)(3).

Id.

See Section 602 of Title VI.

145/




misspent funds, obtaining a cease and desist order from the Education
Appeals Board, and changing the method of payment from a letter of credit
system to a reimbursement sSystem.

Set out below is a description of the proce?ures governing the

use of the sanctions described above.

b. Panels and Boards Established to Hear Cases Alleging Non-
complianca

* (1) Introduction

Two administrative mechanisms presently exist for handling
appeals by SEAs of adverse actions taken by the Secretary. Under Part
B the Commissioner must appoint ''hearing panels'". Under GEPA, there
ekists an Education Appeals Board.

(ii)'Hearing Panel Established Undar Part B of EHA

Prior to disapproving a State plan (see below), withholding
payments (see below) or granting a waiver from the supplanting provisionms
(see below), the Secretary must give the SEA notice and an opportunity
for a hearing.]'é-d

The hearing is conducted by a panel consisting of not less
147/

48/

conducted in accordance with prescribed procedures}—— The panel must

than ‘three persons appointed by the Secretary. The hearing must be

prepare an initial decision, including findings of fact and conclusions

49/

1
based on those facts.—' The initial decision is the final decision of

the Secretary unless the Secretary informs the panel in writing

146/65 C.F.R. §l12la.580.
147/,s ¢.F.R. §121a.581.
148/gee 45¢.F.R. §121a.582.

149/45 c.F.R. §121a.583(a).

ds
[
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o 150
that the decision is being reviewed.—-J Review by the Secretary is
based on the initial decision, the written record (if any) and written
' ' 151
comments or oral arguments by the parties.-—J

(iii) Educational Appeals Board

Section 451 of GEPA directs the Secretary to establish an
Education Appeals beard. The functions of the Board include: conducting

152 153
withholding hearings,——/ conducting audit hearings,-—J issuing cease and

desist orderslsa,

Secretary}SS/

and conducting other proceedings designated by the

c. Disapproval of State Plans -— The Secretary must disapprove

any plan that does not meet such requirements but not before he/she has

56/

given the SEA reasonable notice and an opportunity for a hearing}—— The

hearing must be held before the hearing pamnel and/or the Education Appeals
Board (if disapproval hearings are -designated by the Secretary).

d.-WithholdinééZ/ Whenever the Secretivy finds, after reaso-

naBle,notice and an opportunity for a hearing, that there has been a
'.failure by an SEA or LEA to comply substantially with any requirement of

law applicable to such funds, he/she must withl:old nayments under Part B of

'~~;15°/45 C.F.Q. §121a.583(c).
151/,

45 C.F.R. 5]21a.583(ﬂ)
*T»:il=g/Sectian 453 of GEPA.
;,r}ls 3 section 452 of GEPA.
3;1f154/5ection 454 of GEPA.

"?155/5ec:1on 451(a) (4) of GEPA.

- 156/45 ¢.F.R. §121a.113(b) and (c); See also 45 C.F.R. §121a.580-.583 which
' set out the hearing procedures.

*f}157/The description in the text of the authority to withhold is an inte=-
gration of the withholding provisions of Part B of EHA (see 45 C.F.R.
5121a.590) ‘and the provisions of Section 453 of GEPA, as added by P.L.95-561.
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EHA (including payments for state or local administrative costs) and may

withhold federal funds under any other program under his/her juris-

diction providing assistance for the educatioan of handicapped children%ig/
The notice must state: the facts upon which the Secretary

has based his/her belief and that the recipient is entitled to a hearing.lé—j

The hearing must be held before the hearing panel and/or the Education

Appeals Board (see above)%égj With respect to withholding actions, the

Board's decision is final unless the Secretary "for good cause shown'

modifies or sets aside the decision, in which case the modified decision

becomes the final decision or the recipient files a petition for judi-

61/

cial review%——-
The Secretary may limit the withholding to programs or
projects under the annual program plan or portions of it affected by the

62/

failurea—— Further, the Secretary may not make further payments to
specified LEAs affected by the failire to comply%éé/

Until the "Secretary is satisfied that there is no longer any
failure to comply, no further payments may be made to the state under Part
B of EHA or funds under othier programs providing assistance for the

education of handicapped children or payments by the SEA must be limited

to LEAs whose actions did not cause or were not involved in the failure%éﬁ/

..158/

= The phrase "other programs..." includes, for example, Subpart 2 of Part B
of Title I of ESEA (State operated programs fo:* handicapped children) and
Section 110(a) of the Vocationa? Education Act (set-aside for han<icapped
children).
1§2/S

ection 453(b) of GEPA.

160/14. 45 c.F.R. §121a.581.

1é--]-'-/Seczt::Lon 453(d) of GEPA; 45 C.F.R. §121a.593.

162/45 ¢.F.R. §121a.590(c).
103/14

~=1d. . Q
164/,5 ¢.7.x. §121a.591(b). ©3
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e. Sugpension Pending Decision to Withhold -- Pending the out-

" come of any withholding hearing before the Education Appeals Board, the
Secretary may suspend payments to a recipient, after the recipient has
been given reasonable notice and opportunity to show cause why such
action should not be taken}éi/ Under interim final rules issued by the
Secretary of HEW, the Board will designate a person to hear the recipi-
ent's petition}66/ The designee must then issue_a written decision, which
is not reviewable by the Secretary. 167/

f. Auditing -—- The DEOA provides for the establishment of an
Office of Inspector General, which is responsible for carrving out, among
other things, fiscal and program audits of programs such as Part B of EHA168/
Audits prepared by the Inspector Gemeral are transmitted to the

Secretary for action. Under Section 452(a) of GEPA, whénever the Secrvretary

determines that an expenditure not allowable under Part B of EHA has been

made by a State oi LEA or such agency ha:s failed to properly account Sor

funds, he/she must give the SEA or LEA written notice of a fipal audit

" determination and at the same time n&tify the agency of its right to have
the determinai.ion reviewed by the Education Appeals Board.— 169/

An agen:y that desixes to have an audit determination reviewed
by the Becard must gubmit an application for_review%zgj Audit determina-

‘tions containing insufficicut detail to identify with particularity the

6S/Section 453(c) of GEPA.

~ ‘166/45 C.F.%. $100e.28 (44 FR 30532, May 25, 1979%9)
167/

- —'1d.. ~ .

?3;22/5ection 212 of DEOA. The COffice must be established in accirdance with

- -the Inspector General Act of 1978 (as ami.ded by Section 508(n) cf DEOA) .

""119.9-/ Section 452(a) of GEPA.
; ’O/Section &SZ(b) of GEPA.
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expenditures which are not allowable must be returned to the Commis-
sionerEZLJ With respect to audit determinations that are sufficiently
detailed, the burden is on the SEA or LEA to demonstrate the allowabi-
lity of expenditures disallowed in the final audit determinationtlZ/

A decision by the Board with respect to an application for
review is final unless: (1) the Secretary, for gocd cause shown, modi-
fies or sets aside the decisior, in which case the modified decision
becomes final or (2) the SEA or LEA files a petition for judicial

173/

review.—

Choa
iy

Subject to the notica requirement described in the next sen-
teace, the Secretary may compromise any claim for wanich the initial de-
termination was found to be not in.exgess of $50,00C whenever it is de-
terminéd that: (1) the collection of the amount is not practical or in the
public interest and (2) the practice which resulteu in the claim has been

74/

corrected and will not recur{—— Prior to the exercise of his/her

authority to compromise a claim, the Secretary must publish in the
Federal Register a notice of his/her intent to do sol15/

g. Payback of Recovered Funds -- wnenever the Secretary has

recovefed funds following a final audit deiermination, he/she may consider
75 percent of thnse funds additional funds svailable for that program

and may arrange to repay to the State or local agency such an amount L&
he/she deter:dnes:

(1) the noncompliant behavior has been corrected;

171/ 14, i
172/

Lo s

1237
¢ Section 452(d) of GEPA.

lZEJSection 452(£f) of GEPA.

175/, SF
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(2) the agemuy is currently in all other respects
in compliance;

(3) the agency has submitted a plan for the use of
the funds for the populatiou affected by the
failure to comply; and

(4) the uses of the funds would serve to achieve
the purpose of the program. 176/

Pricr to entering into a payback arrangement, the Secretary

must publish in the Federal Register a notice of hig/her intent to do so

and the terms and condition of the payback arrangemenfEEL/

h. Cease and Desist Orders — In lieu of withholding funds (see
above) the Secretary may request, in the form of a complaint, that the

Educational Appeals Board issue an order requiring that the LEA or SEA cease

and desist from the violation of law charged in its complain.l78/

The Board must hold a hearing to resolve the Secretary's
complaint}2¥ If the Board finds .uat the LEA or SEA is violating Part B

-of EHA, it must make a written report stating its findings and issue the

cease and desist order upon the agenc18 / The report and order will be

final on the sixtieth day following service on the agency unless the agency

181/

- geeks judi~ial review.== A cease and desist order may be enforced by

withholding portions of tne grant or certifying the facts to the Attorney '

_General for appropriate action, including action in federal court182/

'LZQISection 456 (a) of GEPA.

Section 456(d) of GEPA.

”Q'j-—- Siction 454(a) of GEPA.
Section 454(b) of GEPA.

:fj.lso’Seccion 454(c) of GEPA.
'V1L181/

-3_182/

. 13

Section 454(d) of GEPA.

Sectiocn 454(e) of GEPA.-
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i. Waiver of Supplanting Provisions -- If a State pro - ides

clear and convincing evidence that all handicapped children have availablie
to them a free approﬁriate public educatién, the Secretary may grant

a waiver‘from the supplement, not supplant provision&glj. The supplanting
provision generally states that Part B of EHA funds must supplement, not
supplant the level of state and local funds expended for the aducation

of handicapped childrenkgﬁj

j. Monitoring and Techmical Assistance -- Although SEAs play

a key role in overseeing compliance by LFas, OE is uitimately responsible
for ensuring the appropriateness of programs under Part B of EHA, and

5/

expenditures thereunder%g—- The existing GEPA regulations provide that
site visits will be made by representatives of DHEW or the Commissioner
as frequently as possible to "review program accomplishments and manage-
ment control systems and provide such technical assistance as may he

18¢/

required.—

A k. Changing the System for Making Payments Under Part B of EHA

—— Part B of EHA authorizes OE to determine whether the payment system

w1ill be by advances (letter of credit) or reimbursement and also the size

7/

of the installments%g—- Presently, payments under Part B of EHA funds are

generally made through the advance method. However, the threat or actual
switch to the reimbursement method would be a powerful weapon in that few

8/

. . 18
agencies have excess cash to finance costs pending reimbursement.—

183/45 c.F.R: §121a.589.

184/,5 ¢.F.R. §121a.230.

185/5ee generally Section 451-456 of GEPA.
186./,5 c.F.R. 5100b.436 (1978).

187 /goction 620(b) of Fart B of EHA.

la&jlt should be noted that OMB Cir. A-102 provides detailed instructions
on grantor, selection of payment methods.

Q )
ERIC 7
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1. Reporting and Evaluation =- The Secretary must evaluate

the impact of pfograms authorized under Part B of EHA and the effective-
ness of State efferts to assure the provision of a free appropriate public
educéticn for all handicapped‘children{ggj Each year the Secretary

rust transmit to Congresé a report on the progress being.made toward the
provision of free appropriate public education to all handicapped

children including a detailed description of all evaluation.activities%gg/

m. Judicial Review — If any state is dissatisfied with the

Secretary's final action with respect to its amnual program plan, the state
may file a petition for review of that action with the United States Court '
of Appeals for the circuit in which the stats is located%gl/
2. State and Local Level Sanctioms aﬁd Frocedures

a. QOverview -- The annual program plau is Fhe most important com~
pliance document. Iu general it comtains: certificatioms, a designation
of-thg~single agency responsible for programs under Part B of EHA, over-
sight policies and procedures, programmctic policies and procedures, and
data.

The enforcement provisionms applicable at the state level include:

application approval, withholding, public notice of withholding, auqiting,
and the provision of services directly by the SEA in lieu of the non=-

complying LEA.

18¥ section 618(a) of Par: B of EHA.

1—Q—Q/Sen::t:ion 618(d) of Part B of EHA.

Lgi/&S‘C.F.R. §121a.593. See also Section 455 of GEPA.
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The anforcement provisions applicable at the local level in-
clude.the establishment of a system of due process procedural safeguards
for parents (and LEAs) regarding the identification, evaluation, educational
placement, and provision of a free appropriate public educatinn to handi-
capped children. The system must include, among other things, notice,
an opportunity for a hearing, and a review procedure.

b. Certifications —— The annual program plan must include two

certifications. First, the SEA officer authorized to submit the plan must
certify that:
(1) the plan kas been adopted by the SEA; and
(2) the plan is the basis for the operation and admi-
nistration of activities carried out under Part B
of EHA.19Y
Second, the State Attorney Gemeral or authorized legal officer
must certify that:
(1) the SEA has authority under state law to submit the
plan and administer or supervise thé administration
of the planj and

(2) all plan provisions are consistent with state law.l3¥

c. Single Line of Authority —— The annual program plan must in-

clude informatiodehich shows that the SEA is responsible for ensuring that
the requirements of Part B of EHA are satisfied and that all educational
programs for handicapped children (including programs admiﬁistered by
other public agencieé) are under the general supervision of the SEA and

meets educational standards of the S %2&]

1975 ¢.r.R. §121a.112(a).
1995 c.r.R. §121a.112(b).
19445 c.F.R. §121a.134 and .600.

29
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In other words, the SEA as a recipient of Part B funds is
responsible for ensuring that all public agencies in the state comply

with the provisions of the Act, regardless of whether they receive Part B

195/

funds.==" The requirements.under Part B of EHA are binding on each

-

public agency that has direct or delegated authority to provide snecial
education and related services in a State receiving assistance under

Part B of EHA, regardless of whether that agency is receiving funds under
Part 3}96/

d. Application Approval - The SEA is respoasible for approving
197/

applicatinns for assistance under Part B of EHAZ~' Under Part B,the SEA
may not dlsapprove an application until it has given the LEA reasonable
notice and an opportunity for a hearingla&j Under GEPA, the SEA must pro-
vide an cpportunity for a hearing after it has decided to disapprovelgg/
Further, GEPA provides the LEA a right of appeal of the SEA's action to
the Commissione%qg-/

e. Withholding -- An LEA, after ressonable notice and an oppor-—

tunity for a hearing, may withhold payments under Part B of EHA if it finds

that the LEA has failed to comply with any requirement in its appllcation.01/

LEAs may appeal an SEA's decision to the Sacrecary. 202/

12—'/Ccmment, 42 FR 42501 (August 23, 1977).

138/ comment, 42 FR 42478 (August 23, 1977).
197/45 C.F.R. §121a.193. GEPA permits the submission of LEA applications
once every three vears instead of on an arnual basis.

198/45 C.F.R. §121a.144.
199/

Section 425 of GEPA.
200/

201/45 C.F.R. §121a.194.
202/Section 425 of GEPA.

109
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f. Public Votice of Withholding Action =- Any LEA receiving a

notice from the SEA must notify the public of the pendency of the

action“OB/

g. Monitoring and Evaluation -- Each SEA must undertake moni-

toring and'evalgation activities to ensure compliance of all public agen-
cies within the state with the requirements of sfart B of EHA and develop

procedure for monitoring and evaluating public agencies involved in the

education of handicapped childrenzo /

The legal framework also includes specific mandates to monitor

05/

' 2
compliance with the least restrictive environment provisions —' and the
provisions pertaining to the individualized education program require-
206/
ments ,~—
h. Audits -— SEAs must conduct audits of federal fund utili-
2 .
zation707/ LEAs may appeal final SEA audit determinations to the
208/
Secretary.—

i. Complaint Resolution Procedures ~- Each SEA must adopt effec-

tive procedures forfreviewing, investigating, and actiag on any allegatioms
of substance made by public agencies, or private individuals or organi-
zations of actions by a public agency thai are contrary to the requirements
of Part B of EBA, including the designation of a responsible person within
the agency, provision for negotiations, technical assistance, and other
remedial action, and provide for the use of sanctionms, inciuding with-

holdingzog/

203/
204/
205/
206/

45 C.F.R. §121a.194(b).
45 C.F.R. §121a.601.
45 C.F.R. §121a.556.
45 C.F.R. §121a.130(b)(2).
207/ 45 ¢.F.R. §121a.601(b)(3).
208/50 vi0n 425(a) of GIPA.
45 C.F.R. §121a.602. ot

101
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j. Pxoper Use of Part B Funds -- Each annual program plaﬁ must

include policies and procedures designed to ensure that Part B funds paid

to the State are spent in accordance with the requirements of Part BZIO/

k. gnforcement of Confidentiality of Information -- The SEA must

describe in its annual program plan the policies and procedures, including
sanctions, which the State uses to ensure the confidentiality of in-
1/

' 2
formation.

1. Recovery of Funds for Children Erromeously Classified —— Each

annual program plan must include policies and procedures which ensure that
the State seeks to recover any Part B funds spent for services to a child
who is /determined to be erroneously classified as eligible to be counted%lgj

m. Administrative Appeal of Due Process Hearings and Right to
Bring Civil Action -— Any party aggrieved by the findings of

-

an impartial hearing examiner may appeal to the SEAgl3j The SEA must con-
duct an impartial review of the hearing and render a written decision%li/
Any party aggrieved by the findings and decision made in a
hearing who does not have the right to appeal to the SEA and any party
15/

aggrieved by the SEA's decision has a right to bring a civil action%——

n. Plans for Administrative Activities for the Upcoming Year --

Each annual program plan must include a description of each administrative

activity the SEA will carry out during the next school year with its Part B

funds set-aside for State administration 216/

210/
211/
212/
213/
214/ 14

215/45 C.F.R. §121a.51L.

219/45 C.F.R. §121a.149(a)(3). Part B provides a separate authorization for
State administration. See 45 {.F.R. §121a.620.

45 C.F.R. §121a.148.
45 C.F.R. §121a.575.
45 C.F.R. §l12la.l41.
45 C.F.R. §121a.510.

102
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0. Annual Evaluation -- Each annual program plan must include
procedures for evaluation at least annually of the effectiveness of
programs in meeting the educational needs of handicapped children, in-

217
cluding evaluations of IEPs.—

P- Direct Services by the SEA -- Under the circumstances des-

cribed below, an SEA may not distribute funds to an LEA and must use those
funds to ensure the provision of a free appropriate public education to
handicapped children residing in the area served by the LEA. .The SEA
directly provides services if the LEA:

(1) Is entitled to less than $7,500 for that fiscal
year (beginning with fiscal year 1979);

(2) Does not submit an application that meets the
requirements of §§ 121a. 220-121a.240;

(3) Is unable or unwilling to establish and main-
tain programs of free appropriate public edu-
cation;

(4) Is unable or unwilling to be comsolidated with
other local educational agencies in order to
| establish and maintain those programs; and

(5) Has one or more handicapped children who can
best be served by a regional or State center
designed to meet the needs of those children2l®

q. Enforcement Actions Applicable at the Local Level -~- The

primary enforcement provision applicable at the local -evel are the due

process procedures for parents and children. Part B requires that each

2T7
2245 c.F.R. §121a.146.

218/45 c.F.R. §121a.360.

103
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;%SEA must ensure that public agency establishes and implements procedural
K safeguard%.L9 including, amorg. other things:

. | (if
- (2)
(3

opportunity to examine recordSZZO/

221
right to obtain independent evaluations;——j
prior notice of proposals to initiate or change

the identification, evaluation, or educational
‘placement of the child or the provision of a
- free appropriate public education or refusals
to initiate or change or provide a free appro—
priate public education,zzz

parent consent before conducting preplacement

evaluations and initial placements;227

the rights tu an impartial due process

hearing;22%/ and

the right to confidentiality of records and the

right to a hearing to challenge invasions of
" privacy.22¥

Te Aggeais'to the Secretary cf Adverse Actions Taken By an SEA
Against an LEA -- LEAs are entitled to notice and an opportunity

for a hearing prior to an SEA''s decision to disapprove an application,

”_' withhold funds, or seek repayment of funds pursuant. to ar:audit deter-

eminati

226/

LEAS subject to adverse actions by SEAs involving dis-

' eppraval of application, withholding, and audit determinations may appeal

the SEA's decision to the Secretary.—

227/

45 C.F. R.

220/45 C.F.R.

A
22 /45 C.F.R.

§121a.501.

§121a.502.

§121a.503.
§121a.504.

§121a.506.

to initiate a hearing.

225/

See 45 C.F.R.

A public educationil agency also has the rigkt

§121a.560-.576.

- —'Sectlon 425(a) of GEPA.

,-,'-22 27/

Section 425(b) of GEPA.
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D. Problems with the Present Legal Framework, as Modified bv DEQA.

The problems,with the present legal framework, as modified by
DEOA can best be explained by way of illustration. Assume that a state
adopts a policy which provides that LEAs are not required o érovide a
free appropriate public education to handicapped children. The policy
clearly violates both Section 504 and Part B of EBA. Nonetheless the
State claims that its policy is consistent with Section 504 and Part B of
EHA. OCR and BEH decide to seek compliance by initiating enforcement
action. The SEA demands a hearing.

Coumon sense would dictate that any system of enforcement estab—
lished by the Education Department would (a) permit OCR and BEH to bring a
single action against the SEA and (b) enable the SEA to defend against the
action in a single forum. |

Unfortunately, such is not the case. An action to withhold or
terminate funds could concei%ably procéed ip chree forums, subject to three
sets of procedural requirements. For example, hearings regarding noncom—
pliance with Part B of EHA are held before a Hearing panelga? and/or the
Education Appeals Boardii? Hearings under Section 504 are held before a
hearing . xaminer (administrative law judge) appointed in accordance with
Section 1l of the Administrative Procedures Act%%zj_ If the SEA wants to

23y

appeal the initial decision, three separate sets of procedures apply.—

»

22¥%.

= See supra. at p.80-81l.

2—22/See supra. at p.80-81.

%zySee supra. at p.77.

23V 105

== See supra. at p.77-79 and 80-81.



The. problems described above are not limited to cases brought
under Section 504 and Part B of EHA. The same problems occur any time a
particular SEA or LEA policy violates both a civil rights statute and a
provision of a grant-in-aid program subject to GEPA.

E. Attempts to Address the Problem

The draft memorandum of understanding between BEH and OCR
referred to supra. provides that under certain circumstances BEH and OCR
should conduct concurrent investigations. However, the MOU is silent with
respect to the‘procedure the agencies should use once a violation has been
found.

F. Findings, Conclusions, and Recommendations

Set out below are our major findings, conclusions, and
recommendations regarding the ad.guacy of the present system for coordinating
enforcement actions under Section 504 and Part B of EHA.

First, the enforcement system operating at the federal level.
as presently structured, does not permit a joint action by OCR and '"'BEH"
against a single agency which has engaged in a practice that allegedly
violates both Section 504 and Part B of EHA. Further, the recipient mav be
required to defend an action in at least two, possibly three forums. This
situation is untenable.

Su£ject to the proviso in the next sentence, we reéommend Lhat
the Education Department consider developing a consolidated enforcement

procedure under which joint actions may be brought by OCR and another office

responsible for administering a grant program. Such a change should not be

. initiated until the department commits adequate staff and resources to carry

out the procedures. Persons interviewed regarding our proposed consolidation

106
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of procedures expressed the fear that the department would not allocate
sufficient resources to ensure that the consolidated procedures would be
carried out in an effective and efficient fashion.
. There are at least three approaches regarding the establishment
of a consolidated enforcement procedure which ED should consider:
(1) Expanding the jurisdiction of the Education
Appeals Board established under GEPA to cover
Section 504, Title VI, and Title IX,
(2) Expanding the jurisdiction of the hearing
examiner and reviewing authority established
under Title VI to cover procedures brought
under Part B of EHA, aund
(3) Developing a separate framework which the
Secretary a. his/her option, could use for
handling cases brought under Section 504 and
Part B of EHA.
We conclude that the first option of expanding the jurisdirtion
of the Education Appeals Boars. to cover actions brought under Section 504,
Title VI, and Titie IX could be accomplished by administrative action and
would not require statutory change.géz/ Our conclusion that a statutory
change would not te required is based on the following premises.
(1) Sections 451(a)(1)-(3) provide that the Education Appeals
Board must conduct audit hearings, withholdiag hearings, and cease and desist

hearings. In addition, Section 451(a) (4) of GEPA authorizes the Education

Appeals Board to conduct '"other proceedings designated by the Secretary."

Ostensibly '"other proceedings" could include enforcement actions under
Section 504, Title VI, and Title IX.

‘(2) Enforcement procedures availabhle for enforcing Section
504 must be the same as those to enforce Title VI pursuant to Section 505

of the Rehabilitation Act of 1973, as amended in 1978.

232/

~ —— Consultation and.approvable by tlie plaintiffs in Adams, supfa, may be

required.

"
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(3) The regulation implementing the Education Appeals Board
éould be modified to be made consistent with basic principles governing the
Title VI enforcement procedures set out In Section 602 of Title VI. ED will
have to seek amendments to specific proviaions‘in the Justice Department’s
guidelines for the development of Title VI procedures by other agencies'

(28 C.F.R. §42.401-.415) which are not mandated by Section 602. The
consolidation effort will also require that HEW's Title VI enforcement
regulations (45 C.F.E. §80.6-.10 and Part 81) be modified.

thwithstanding the éact tirat the jurisdiction of the Education
Appeals Board could be e#ﬁanded to cover Section 504 without securing a
statutory chaage, beforeﬁsﬁch an action is taken the Secretary should
determine the administrative caparcity of the Board to handle the additiomnal
responsibilities. The Secretary should consider, among other things, the
following factors:

(1) The hearing procedures mandated under Title VI
hatve been in existence for a number of years

and they function adequately.

(2) The Education Appeals Board has only been in
existence since November 1, 1978.

(3) The Board has not as of yet used its new cease
and Jdesist powers.

(4) The Board is currently under-staffed and as a
result there is a backlog of cases waiting
resolution.
Any attempt to make the Title VI provisions applicable to Part
P of EHA would require statutory amendment since Part B of EHA and GEPA
expressly prescribe the use of Hearing Panels and/or the Education Appeals

- Board. The need to secure a statutory amendment to implement the third

alternative will depend on the.specific éomponents of the procedure..
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The second major finding is that the legal framework imple-
menting Section 504 (including the HEW Title VI procedures which are
incorporated by reference) does not include clear standards regarding an
SEA's enforcement responsibilities and the procedures it must adopt when it
'&oeS’seek enforceﬁent against an LEA ur nther agency oPerating an elementary
or secondary education program. The lack of an adequate state-level frame:
work contravenes tﬁe Title VI guidelines issued by Justice which require
that Title VI regulations issued by federal agencies must require that SEAs
establish a Title VI compliance program that complies with the minimum
standards established for federal agencies (28 C.F.R. §42.410). In contrast
to the Section 504 legal framework, the framework under Part B of EHA spells
out in detail the range of sanctions SEAs are expected to use against non-
compliant LEAs.

When the Fducation Department issues its Title VI enforcement
procedures they should include detailed provisions prescribing the responsi-

bilitiesland procedures to be followed by SEAs. In drafting the procedures,

ED must also ensure that the state level procedures for implementing Section

504, Title VI, and Title IX are consistent with the state level procedures

under Part B of EHA and other federal grant programs.
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