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INTRODUCTION *

P

. °" - * 0 * » d
et - R s . |
. The'School of Education at Indiapa University has for the last two years - °
* worked with the urban school districts in Indiana in the arena of equal educa-
tienal opportunity programming, These programs have included technical as.:
sistance on desss;egatlpn-mlapd’ problems in individual, seminds, workshop
‘and conférence formats. ,Addltlonally.'durlng this last year an intensive training .
program has provided in-depth services for Indianapolis teachers. T
In the design an implementation of thess programmatic » wo have .
had the opportuhity té work with many outstanding educators. Th irkhowledge .

o+ “\and understanding of the issues involved with: race, sex and sational origin -

desegregation was of the first order. Wb, therefore, asked them to develog'their
presentations info a written format Juitable for sharing with others interestedin* -,
the provision of equal educational opportunity and in the gevelopment of a
quality integrated education. . ’ ¢ @ ..

" Atthe 1978 American Education Research AsscciatiodConference, several / -\
papers on school desegragation were presented. The scope, style and thrust of ’
the ideas in these papers also made them appropriate for inclusion herein.

Itis hoped that these articles will providea reading sourcefor graduatelével. .

classes dn school desegregation, as well as for staff in-servite activities in local
school districts. Presently developing coursds at Indiana University have
utilized many of the individual articles. It is our belief that by providj,ng themin .
a single volume, we will enable others to utilize them. Hopefully, they will serve
to stimulate and encourage others to éxpand upon the ideas presented.

.
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ADVOCATING CHANGE. = - .

IN THE WHITE MALE CLUB * y
. *Bruce Gibb, MM '

-3 : '}

. The authors present their approach to implementing a change strategy in
the “white male club”. The white malé club is identified as those instititional
groups which control the resources and power in our society.” (For a Jnore
complete discyssion of this phenomenon it is suggested that the reader review
Terry, White Male Club. 1974.) Gibb and Terry dis-uss the major components of .
the white male club as well as many of the techniques used by the club to retain
power. The major thrust of the essay is to provide alternative approaches to

resolve the'societal problems caused by the white ntale club, basically the '.
exclusion of females and minorities from positions of power. The authors pro- *

vide several approaches toward change. These include: (1) cultural approach -
compused of four subsets: moral, social, emotional and educational; (2) eco-
nomic: (3) political; and (4) professional-technical including a legal subset. The
authors close with a discussion of the organizational bpproaches necessary to
implement their strategy of change. '

. Organizational change is never easy. It is especially difficult'whex‘{ the

issues are as thorny and emotional as racism agd sexism. What follows is a
statement of how owr multi-racial female/male consulting team, operating exter-
nal to urganizations, understands, advocates and implements a comprehensive
affirmative action change program. , ' :

- The focus of this essay will be limited to organizational rather than societal
change probléins. Our reflections grow out of experience with industrial, edu-
cational, governmental. health and religious organizations. The paper will be
organized into four sections: A. What is the problem? B. What are alternative
change approaches? C. What is our approach?

A. THE PROBLEM

Any change effort fequires clear probleiit definition. What needs changing?
What critgria should be used to measure the intervention's effectiveness? In our

view, organizational consultants frequently fail to address racism and séxism

effectively because they focus on the victims. They unfurl elaborate plans to
upgrade and assist minority men and women and white' women to fit and

3
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“gucceed in a given o:‘ganlzatlon.'-'l‘ha organization itself receives minimal atten-
_ Hon. Although some victim-focus programs have merit, we have learned that ,

they are only minfmally effective’ in curtailing racipm and sexism. A different
orientation and. plaa is Yequiréd which primarily focuses on the traditional ways

“of "doing business."’ . :

* Large complex organizations in the United States can accurately be charac-

terized as " white male clubs' (WMC) (Terry, 1974). The WMC, moré than the -

victims of the club: requires analysis u\Ed change. Of course, the victims have
particular igsues and ‘problems to face. However, most of these direc...; relate to.
some club behavior. For instance, club,behavior denies authority to some club
members. albeis in different and harder to pinpoint ways.

To,develop an understanding of what we mean by the cfab, we begin withe
brief statement about the characteristics of an authentic person‘in asf authentic
society. We can then see how the club violates that authenticity and what would
be required to shift from a club to a viable, humane organization.

To by authentic in ah authentic society requires four things: '

o Adequate resources.for living (includes food, shelter, clothing, and
any other resource necessary to function effectively in society). .
o Sufficient power for self-determination (includes both the capacity to
make decisions and the ability to carry them out). ' _
." & A positive and secure cultural identity (inc%xdas the willingness to
affirm another’s identity while affirming one’s own). '
" e Imstitutional and personal support (includes family, school, peer
groups. and other structured relationships).” '

!

o Eqghitablé distribmtion of resources (by race and sex for purposes of

this paper). L
e Shared power L. . '
. .e Cultural pluralism .

. -

o Flexible and responsive institutim&s

' The four variables can be graphically pre;ented by the following diagram:
: ¢
Culture

Power Institution- g

Resources

r
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-\ "The denial of authenticity creates alienations and/or inauthanticity. Aliena- °

tion occurs when a person is unawaré or vaguely aware of the exclusions,
dependency and manipulation by a hostile social system gnd unable to partici-
* pate authentically in that system. Inauthenticity exists when there is the appear-
- ance of authenticity but the underlying reality is’ alienating (Etzioni, 1868).
Increasingly today, organizations are inauthentic’ magking it extremely difficult
for change agents to uncover the underlying alienating forces at play within
them. - . . . .
. The WMC image captures many alienating and inauthentic dimensions of
®large organtzations today. Organizational resources are disproportionately dis-
tributed tI: white males; power is held by white males: organizational climate
and ethos legitimate selected white male values and behavior; and institutional
policies. practices and programs support and reinforce white male.ascendency.
* To protect the WM(, club members. drawing on club traditions, often uninten-
' tionally rationalize their bshavior with rhetoric about non -discrimination, equal
“Bpportunity and victim help programs. What escapes challenge is the club its&1f.
To challenge racism and sexism in organizations, consultants andsother
chenge agents must have a firm grasp on the definition of racism and sexism and
be keenly aware of the multiple ‘ways these twin realities express themselves
" organizationally. Our definitions of racism and sexism combine the above four
characteristics of the club. -

Racism and sexism exist when one race or g¢x group, intentionally or unin-
tuntionally, inequitably distributes resources, refuses to share power, main-
tains clused. unresponsive and inflexible power, maintains closed, unre-

* sponsive and inflexible policies, practices, and programs and imposes
ethnocentric and gendercentric: culture on another race or sex group for itd

~ suppuosed henefit and justifies these actions by blaming the other race or sex

group. e

The club concept transforins the formal definitions igto observable organi-
zational reality. Space does not permit at:omplete exposition of club behavior. A
few illustrations will have to suffice. :

*  Resource distridution.”— The club frequently uses & divide und control .

strategv with resources. An organization has a limited amount of money in the
affirmative action (AA} program. Although new graups come under ‘the AA
mandate. that amount remains the same. Nationally this phenomenon is visible
with the enactment of Title IX of the Education Amendments of 1872, the
non-sex-discrinunation in education laws. The money to implement Title 1X
regylations comes from money previously allocated for Title VIL. on race. There
was no new money to support Title IX. Minorities get pitted against women, with
minority women caught in an impossible dilemms. And the club goes on.
Power sharing - A client group of black women reported that despite their
management positions they were not involved in decision-making. After some
investigation. they discovered that while men were in the.company sauna, they
made decisions which were later announced to them at “staff meetings”. Voila!

.8
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Sauna powar! In other organizattons it's the “old boy natwotk" athletic club
power. or some other equivalent..

There is also the practice of establlshlng new positions for minorities or
white women without adequate financial resources and staff. Power has not been®
shared. Or there is the practice of placing minorities in buffer positions — urban
affairs, personngl departments, AA offiges — leaving the primary decision-
making for ed club members.

Gultural ethnocentrism and gendercentrism. — Club members have a set of
norms and values they expect newcomers to adhere to prior to granting them full’
club membership. Club leaders expect certain dress styles (Malloy, 1875) if
someone is to move to higher club levels. John Molloy, author of Dress for
Success researched this phenomenon and advises minorities.

If you are black or Spanisht in America, and if you are moving up the nngs of
corpurate sucuess, yeu should adhere to the dress code of the corporation and
of the country, even going somewhat overboud in the direction of be{ns
conservative. (p. 152) - .

+ lLanguage patterns illustrate ethnocentric behavior Organizations usually
have a double standard of swearing. “Goddamn™ is acceptable; “raother fucker”
is not. And then there is swearing in front of women. In either cése, the preroga-
- tive of deciding appropriate behavior rests with club members. Uutsiders clegrly
recognize whose club it is and’ who is setting the standards.”

The club values rationality {usually contrasted, with emotionality rather
than irrationality), competition and individual success. Minority males and
_women are depicted as “too emotional.” they have an “attitude” are clique
“oriented (they group together a lot), are low achievers (they are npt as hard
drivers as the other club members). 8ee Terry (1974 and 1875) for more on club
* values. '

The definitions of racism and sexism and their activation through club
behavior have important implications for analysis and change. First, by focusing

on tha WMC. white males per se are not the problem. However, the club analysis |,

dodh suggest that any white male who, supports the club becomes part "of the
problem.,

+ Sexism in American socnety is a male club problem; racism is a white club
prnblom Thus the only kind of sexist a woman can be is a male sexist. The only
kind of racist a minority can be is a white racist. Neither minorities for white
women control the club but they can be co-opted or voluntarily defend the club
against those women and men, minority and majority people who are moving
toward an authentic organization.

Second. although the definitions of racism and sexism are identical, it is a
mistake to gssume that the histarica] realities or the change implications are
identical. Some obvious contrasts make the point: :

Minuorities tend to be ghvttmzad women are widely distnbuted through
the country. .

6
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| Wom9;1 terrd to be idealized; minorities ignored and discounted.

fn‘- a \ ¢ s
Women have particular issyes such as rape, control of-one's body, and
abortion that differ front racial issued’ .
A consultant cannot assume that Ininority men and women will form a
* complete natural alliance with each other or with white women (Firesgonh.
1970). Different constituencies will address differing issues. Overlaps occur
around common self-interest. . - s
And third. the club analysis pinpoints ways that members.appargntly be-
nefit from racism and sexism. They also lose. It is difficult to separate racism ahd
sexism' from poor ‘management. Newcomers to the club often raise questions
about a-club practice that appears on the surface to be the result of racial and
sexual discrimination. Upon investigation, the issue often is rtot discrimination.
Everyone is equally treated poorly and unfairly! A ‘properly conducted AA

program,teoupled with hroader organizationdl sensitivities provides a vehicle

’

an effective humane organization. .
Let us now turn to examine some of the common ‘methdds used to fight
.acism and sexismv in organizations. Almost all of these approaches have an
implicit definition of the problem which differs from that, presented_above.
These definitions are limited by a narrow interpretation of Title VIl of the Civil
Rights Act of 1964. They focused on discrimination rather than the racism and_

" $exism in the clubwhich results from past and present discriminatory behavior.

*

B. ALTERNATIVE SOLUTIONS TO THE PROBLEM *

The following are descriptions of eight approaches observed in organiza- '
tions which are responding to ecual opportunity law. These will be brief char-
acterizations rather than complete deseriptions. In each description, the consul-
fants’ target group will be jdentified and the major process described. The eight

approaches are organized under the foyr dimensigns which are used to describe

tha l..lllb ' . ; .
*. Cultural approaches. — The major foous of the cultural approaches are
the values, belinfs, feelings and skills of individual members of the organization.
The basic assumption is that if individuals change, the organization will change.
Moral approach. — Racism and sexism are ethical and moral issueg tradi-
tivnally beyond the purview of mogt prganizations; with the exception of reli-
gious organizations. With the perception that equal opportunity laws_ have
invaded the mora} sphere, organizational consultants advise executives and
managers to hire and train, affected classes because it is morally right to do so.
Arguments inglude invocations of the basic principles in the doctrine of free

- enterprise and equal opportunity. Guilt becomes a major motivator induced by

vivid portrayals of pathetic conditions of the affected classes. Someof the forums
through which the word reaches the members of the organization are president.
ial speeches. house organ articles, and managerial visits to the affected class

institutions and communities. o : .
o 7

Minorities are more likely perceived to be violent; women mare peace- .

for club members as well as newcomers to be authentic, not in the old club,butin’

°



Sodal approach..— Prnttitimwrs of the social approach emphasize social
acceptance of minorities. At home: questions such as ""hgw many of your friends
are black” and on the job, statements like "*he is black and we get along very
well” illustrates this approach. The major focus is on developing the social skills
of the affected classes so that they are congenial - to the majority and male,
inembers of work groups. Courses deslgned to help advance women in manage-
ment include leasyting how to “'get along" with the male supervisor. The major
forums for these practitioners are internal or external group training sessions to
‘acculturate the affected classes.

Emetional approach. — The social gpproach relates to une form of the
emotional appru,gch by fucusing on the affected classes to reduce the ragg or
hostility these graups mav have which.will.inhibit their social and therefore
organizational acceptance. Also in this tradition but having a diameteically
different focus are various forms of ¢thnotherapy. These therapies work on the
prejudices aid #motions of white mali's which affect their decisions regarding
the affected classes. The vartations rarige from ethnotherapy (Cobbs, 1972)

where a white in a group is confronted arfd shallgnged by minoritiés to transac-

tional analysisavhere, the individual client reduces the "Lontamination" of his

adult ego state.by parental myths about the affected classes (Roberts).
Educational approach. — Training programs to equip the affected classes

with the technical knowledge ard skills to perform effectively in organizational

roles are most frequent. These programs are mast often conducted in-house. ¢

" However. federally financed or assisted jub-training programs are available
outside the organization. Intetnship progxams for affected classes also flt under
this qpproach.

;‘F‘\ afew nrgamzatmm white male managers are being trained to manage the
AA function as part of their nranagerial responsibility. These management
development courses usually include immersion in the legal requirements and
an understanding of where womer and minorities "am comihg from,” their
backgrounds and socialization.

Jn guin, these fout avpgoacheg foc u.s uu theindigidual and. hmhngmterpvr-
sonal or work group relationship with members of the affected] classgs. With the
exception of the ethiotherapies. the usual assumption underlying thém is that
the affected classes need ta be resocialized or trained to “fit” into the organiza-

tional culture. They are usually carried out in the organizational setting by

mh-rnal trainers or external consultants.

Economic approaches. — The use of economic resources usually in the
t’urm of high salaries to capture a share of the affected classes has been used but
found to be inetbective, It makes the organization vulnegableto discriminatory
suits and limits the upward mability of members of thig affecled classes.

Another economie approach is used to overcome whit¢*male managet'’s
rmotional and social resistance to acting assertively on AA ppgrams. Economic
incentives in the form of merit increases. profit sharing, gnd annual bonuses
Bl orfie n part contingent upon achievement of AA goals apd within timetables
sot by the managers themselves. These objectives constityite part of a set ina
“managemient by objectives™ process.

H
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As yel, the possible economic benefits which may accrug to an organization
are not documented by empirical research. The organization may benefit eco-
nomically from increasing the. pool of human resources by breaking the
monopoly of white males, obtaining greater investment of all employees from
participation in decisions, and decreasing the alienation of affected classes who
perceive preferential protection of white males. If this hypothesis were sup-
purted by research, it would be a puwerful economic incentive to move effec-
tively and rapidly on AA programs. : o \

The limited ¢conomic incentives now employed are used by top executives

to pressute unwilling line managers to achieve affirmative action goals. This .

. muthod is usually found only in tl}u most committed and/or authoritarian or-

4

genizational regimes. _
3. Political approach. =~ Many membaers of affected classes in organizations

despair that fundamental changes will npt occur as a result of cultural ap- g1

ptoaches. Thev have somewhat groater oxpectations from sconomic sanctions.

‘Their real hope lies in raising the consciousness of the affected classes, organiz.

ing and mobilizing them to r1ake clear and consistent demands on the organiza-
tion. Thev are the orgeaization “militants” and frequently find themselves
isulated and frustrated (Alinski. 1969). This political approach involves working
with each of the affected classes separately. Each class dpvelops demands which
car be met by the ¢ rganization. They qommit themselves to take an escalating set *
of actions shoul § the demands be refused. 'The risks are high, few inside an
organization are willing to play. : .
4. Professional-technical approach. — The basic assumption underlying
this method is that changes in the procedures, especially personnel procedures,

‘will lead to compliance with the law. The externe! consultant, frequently a

personnel or fegal expert specialized in equal opportunity laws, examines the
drganization's procedures and practices, Recommendations fog changes include
redesigning application forms opening up unused rectuiting sources, validat-
ing testing procedvres. analvazing jobs, redefining criteria and setting new
standards, regraing performance eyaluatiop procegs and griterja. etc, Thege |
consultants work with and through the human resource or personnel depart-
ments to provide line managers with the procedures to be non-discriminatory
rigarding the afteted ¢ lasses

A tinal technical approach is legal. Organization legal stafftake action on a
case by case basis This appgoach assuies that the organizational structures,
pulicies procedures, and practices are in compliance and that the probability of
stccess i winmng favorahle {_ydgvlm-nts is high.

» The external legal approach takes the form of a lawyver who represents the
atted ted lasses and presses the nrganization by referting complainants to fed-
eral.state and ity agend s or tijing individual orclass acidon suitsin thecourt. .

The sutvess ot the vagious approaches described aboye depends in part on
the specific conditions ot the organization, In general, no one approach appears
to b etfpctive when used alone The moral preachments are hollow without
changiog the reward structure to reinforc e anti-racist and anti-sexist behavior.

!

“
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Emotional catharsis and introspection are sterile without recognizing how the
traditional organization practices and processes perpetuate racism and sexism.
Education of affected classes becomes endless unless a hostilgsocial psycholog-
ical climate becomes hospitable. Political action, especially in a contracting
economy, without an educational process for white males so they ean appreciate
that the affected classes have eyes to see ways in which the organization can be
improved for all, is-at least risky and at worst personally dangerous.

" All these approaches are important and useful. Although we have not
systematically researched it. our experience supports the affirmation that the
greater number of these approaches used, the more’ effective the AA program
outcomes. In the following section. we will combine these approaches in an
outline of the strategy we follow in helping an organization achieve effective AA
results. :

. ORGANIZATIONAL APPROACH

This strategy includes in an intervention sequence all the a.pproaches de-
suribed above. In the outline of the stages: in this sequence, we identify the

" various approaches in parentheses.

1. Access. — Most of our contacts with potential clients come from referrals
or from those who have read our publications. Recommendations usually come
from exécutives and managers. minorities and women we have worked with
who encounter colleagues frustrated with the task of developing an effective or
trving to implement an ineffective AA program. The frustrated managers usually
perceive the tagk to be one which can be accomplished by experts through
adjusting the personnel procedures and practices (professional-technical ap-
proach). : '

In the first encounters with the client, the white male consultants begin to
provide executives and affirmative action managers with a broader understand-
ing of themselves and the task (emotional and educational approach). They press
the ‘leaders to define the benefits which may accrue to the organization in
addition to those which are contingent upon compliance with the civil rights
laws The enthusiasm and energy engendered at this point usually leads to a plan
to share their newly acquired understanding with other line executives and
managers. Seminars of three days in duration are scheduled to accomplish
several objectives: build a common language and understanding of the problem,
assess the current equal opportunity status of the organization, and develop an
action plan for developing and implementing their AA program.

2 Diagnosis. — In preparation for the seminar. the minority and female
consultants interview minoritiesand wonien who will participate in the seminar
to build legitimacy 'with them, to obtain their perceptions of actual personnel
and management practices. and to determine their needs and aspirations (polit-
wal approach). At the same time, white! male participants are interviewed to
assess their perception of the problem and affirmative action, to identify the
practical and emotional difficulties (emotional approach) they experience as
thev attempt to manage a multi-cultural two-sex work force. and to determine the
issues they feel should be addressed in the seminar. The socio-psychological

tHy
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climate can also be tapped with comprehensive survey instruments we have
daveloped for this purpose.

Simultaneously, the affirmative action staff develops the statistical data to
document racism and sexism. This includes parity and utilization data by job
category, applicant flow. hiring. turnover, and promotion rates. Instances of

- current discriminatory practic es and procedures are written up as case studies or

critical invidents to illustrate vividly how the organization reached its present
condition.

3. Planning. — With the data from interviews and the AA office, the consul-
lants, exoecutives and representative minorities and women structure the three-
day seminar. The first day builds awareness of the issues and a common frame-
work develops (educational approach). During the second day, minorities and
females providea perspective which limits denial and rationalizations and gives
managers some straight feedback on their behavior (emotional approach) as they
scrutinize the organizational structure and dynamics. The final day they share
the responsibility with managers for planning a ‘process to create a program
which has the commitment of all groups, has adequate human and financial
resources, and has high organizational priority. ‘

A planning’ group selected from sominar participants with female and/or
minority leadership (political approach) is charged with the responsibility of
drafting in broad outline:

A participatory process for setting goals and timetables.

A procedure for holding line managers accountable for their achievement
and incorporating results in this area as a criterion for determining merit in-
creases of hunuses {economic approach).

*Authors: The authors are partners in the consulting firm: Neely, Campbell,

Gibb, Terry & Associates. 2341 Lanchashire, TB. Ann Arbor. Michi-
gan 48105,
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EDUCATION: INTEGRATION,
WELFARE AND ACHIEVEMENT

Barbara A. Sizemore

-~

This paper traces the general status of the black American in the Amgrican
educational system. providing a general overview of the American experience of
the bluck. The educational focus deals with integration and desegregation with
regard to concern over the welfare system and achievement mode of the black
child. The author provides a review of the major educationdl contributors
regarding equal educational opportunity concerns with an emphasis on the
relationship of social inequities as they affect the education of blacks. The
author's summation clearly calls for the restructuring of the public school
system. Her thesis appears to be that an integrated society will result only when
we attack the source of social inequity which is strangling our society.

The blach American’s status in the U.S. social order results from the internal
contradiction of American democracy, the incompatibility of the economic -
paradigm and the political ideology and institutional inaccessibility.! These
conflicts can no longer be denied but must be confronted. Integration is but one
manifestation of the great American Dilemma.

‘The long war for political. economic and social parity has been fought in this
milieu of contradictions centering largely around three opposites: (1) the polit-
ical ideology which states that all men are created equal with certain inalienable
rights to life. liberty aid the pursuit of happiness versus the economic paradigm
which is a contrarilyv interdependent competitive model guaranteeing losers; (2)
an ac hievement orientation based on the notion that hard work assures success
on standardized tests norme-referenced on the winning group, emphasizing its
talents and gifts even when inappropriate for the task at hand versus an ascrip-
tive continuum based on race, sex and socio-economic status which serves as the -
gateheepor to the opportunities of the system and which keeps the losers losers;
and (3] the elitist nature of the governing institutions versus the mass ideology
inherent in the meaning of democracy.

According to Davis. the basis for many of the problems faced by blacks is a
fack of access to social institutions. He savs that institutional failure has pro-
duced a higher theoretical and empirical frequency of social problems for blacks
atnd socal problems can be resolved, lessened and prevented and the needs of
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the black population met not through integration but rather via reversing in-
stitutional inaccessibility.2 An institution is a public system of rules which
defines offices and positions with their rights and duties, powers and im-
munities.? Institutional inaccessibility is defined as a situation in which one's
primary and/or secondary human needs are prevented from being met via the
normative socfal institutions. Davis explains this: ' '

When social institutions are closed to certain groups in the population.
extra-legal mechanisms and processes are sometimes proposed. developed
and implemented in an effort to increase access. Some of the extra-legal
mechanisms are the Equal Rights Amendments for blacks and women, Vot-
ing Rights Acts, Civil Rights Acts, Supreme Court Decisions and the like.

Davis charges that black and other minorities will continue to reflect dispropor-
tionately high frequencies of certain deprivation- related problems, unless al¢
terations in social problems and the societal forces that precipitate thent occur.
The 1950's and 60's was a period of struggle, intense struggle for justice by
-the blatk minority. Justice expresses a kind of equality requiring that in their
administration, laws and institutions should apply equally to those belonging to
the classes defined by them. Rawls states two prineiples of justice:

First, each person is to have an equal right to the most extensive basic: liberty
compatible with a similar liberty for others. Second. social and economic
inequalities are to be arranged so that they are both (a) reasonably expected to

be to everyone's advantage. and (b) attached to positions and offices open to B
all ¢

The first principle is governed by the Constitution and does not lend itself to
much argyment morally. It is the operationalization of the second principle
which lies at the.cru. of the present debate over affirmative action. open admis-
sions and the Equal Rights Amendment. Presently, white men of European
descent have disproportionate access to positions and offices in chains of com-
mand than do other groups. based not on merit or qualifications other than race.
sex and affluence. Rawls savs that the higher expectations of those better situated
are just if and only if they work as part of a scheme which improves the
expectations of tne least advantaged members of society. The society is not to
establish and secure the more attractive prospects of those better off unless doing
0 is to the advantage of those less fortunate.* Downs claims that a Paretian
optimum, the condition wherein no transaction between private parties can
make someone hetter off without harming someone elsg. can be reached only if
government intervenes in the free market.?

if social and economic inequalities are to be arranged so that they are both
reasonably expected Yo be to everyone's advantage and attached to positions and
offices apen to all. and if a Paretian optimum can exist only through government
intervention. how do blacks and minorities got the government to take such
effective action? There are two different distributions that influence the alloca-
tions of resaurces, according to Downs: the distribution of votes and the distri-
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bution of money.® Because of majority rule, u Paretian optimum is never reached
in a democracy. ' .

For fifty-eight years blacks worked to oves*urn the 1896 Supreme Court
decision in Plessy v. Ferguson, and, finally in 1954 that same court removed
segrogation from its de jure status in Brown v. The Board of Education of Topeka.
During the reign of “separate but equal. there was little response from the
“suciety over the blatant and obvious inequities in black and white education nor
regarding excessive and unnecessary busing of black children through the
segregated areas. ) .

Desegregation and integration are not synonyms and the Civil Rights
movement never made it clear what its definition of integration was. Integration
demands ar. end to elitism in all of its forms: racism, sexism and class privilege.
Racism is sometimes defined as an accommodation mechanism used by a race to
exclusively maintain, control and preserve its power while subordinating the
excluded races v\vilhin its sphere of influence to its power demands.?

Accommodation is defined as a process of mutual adaptation between
persons or groups, usually achieved by eliminating or reducing hostility as by
compromise, arbitration, adjustment of differences or reconciliation. Handlin
gives two definitions of integration.'® One refers to an open society as a condi-
tion in which every individual can make the maximum number of voluntary
contacts with others without regard to qualification of ancestry. The other is
racial balance, that condition where individuals of each racial or ethnic group
are randomly distributed throughout the society so that every realm of activity
" contains a representative cross section of the population. The former is integra-
tion, the latter is desegregation.

{ntegration demands solutions which eradicate segregated housing, deny
unequal job opportunities. eliminate inadequate medical and educational serv-
ices and remove unequal taxation demands. It requires the destruction of all
barriers to association except those based on ability, taste and personal prefer-
em:e. Integration affords free choice to equals with the same limitation; desegre-
gation assures free choice to the superordinate. With no definition preferred by
the Civil Rights Movement, desegregation models were implemented giving the
superordinate groups (those with power) the right to move away or out of the
public schools whenever desegregation commenced. The school ‘cannot be
examined apart from the total social reality. Segregation i schools is a result of
residential isolation inde fucto situations. By limiting the process to education,
resolution of the housing problem was deferred until urban renewal. urban
homesteading and model cities programs could begin the removal of the black
poor from the central cities. Early desegregation efforts of the northern public
schools did become entangled with residency isolation, political patronage
svstems. the exodus of whites and the consequent loss of capital and resources,
the expansion of the ghetto and the threat of the emergent black political force.
For. as each new white community faced black inundation the cry for integrated
schools could be heard. 1
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. The present argument generated by James (Coleman around white flight is
moot. for the hidden truth is that the U.S. had been facpd with thd “progressive
gheftoization of whole series of great urban conglomerations™!? at the time of the
1954 decision. Whites had been fleeing the cities for suburbia with the blessings
of the federal treasury via FHA and the blacks had been concentrating in the
central cities in the mammoth federal housing projects. In 1851-52 for the first
time in the urban centers. the schools of Washington, D.C. became 53% black.
Predictions were made about the recurrence of this condition in city after city
threatening white political control. These were the conditions which influenced
the thinking of the Justices of the Supreme Court in 1954, And the 1954 decision
reflects a racist bias:

Segregation of white and colored children in public schools has a detrimental
effect upon the colored children. The impact is greater when it has the
sanction of the law. for the policy of separating the races is usually inter-
preted as denoting the inferiority of the Negro group. A sense of inferiority
affects the motivation of a child to ledrn. !

‘This language implies that segre jation does little or no harm to white
children; therefore. segregation is supportive to whites. If an institution supports
white superiority, how can that same institution dispel black inferiority? And
this is the rub. Desegregated schools can be as racist as segregated schools
because the situational factors as exhibited in educational structures and by
educational programs are identical. :

\When the Civil Rights movement was faced with this anomaly—the fact that
their argument said that blacks were inferior and had to- sit next to whites to
learn--they insisted that they meant only that whites would only support
schools where their children were learners. Consequently, the Civil’ Rights
movement never addressed the structural problen: nor confronted the rigidity
and differentiation of the educational structure which maintains its character
and resists outside torces. Since powsr in these organizations is vested'in an
oligarchical rather than a democratic system and since people in it are rewarded
actording to their position in this hierarchy, the school meets the interests of
these people more than it meets our Commitment of universal ¢ducation. The
plain tact is that the present educational structure does not fit our multilingual,
multi- ultural environment because it was designed to benefit white affluent
Anglo-Saxon Protestants. It does not work for those who differ from the norms
and standards of this group Consequently. this minority has abuilt-in advantage
which it does not want changed. At first there was a fear that integration would
destroy this advantage As it became clearer that desegregation models based on
quotas would maintain the white majority and retain these benefits. resistance
began to wane Only resistanee to the poor remained. Since most black public:
sc hool students are poor. this continues to be a problem.

The standards of American society are severe and a portion of our popula-
ton 15 held i low esteem and regarded with suspicion. These people are
“genvrally relegated to slums or shid rows so that respectable and essential
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citizens can carry on their corporate life undisturbed by their own apprehen-
slons." The poor are always alienated from normal society. and the black poor
are rejected on the basis of class and race. Therefore, the Civil Rights movement
should not have been disappointed in Coleman's report, Equality of Educational
Opportunity (EEOR). It made four major points about American educajjon in
1965: :

(1) Most black and white Americans attended different schools.

(2} Despite popular impressions to the contrary, the physical facilities, the
~formal curriculums, and most of the measurable chasaeteristics of teachers in
black and white schools were quite similar. . '

(3} Despite popular impressions to the contrary, measured differences in
schools’ physical facilities, formal curriculums and teacher characteristics had
very little effect on either black or white students’ performance on standardized
tests. .

‘(4) THe 9ne school characteristic that showed a consistent relationship to
teat purformance was the one school characteristic to which most poor black
. thildren had been denied access: classmates from affluent homes. 4 )

Dr. Ruth Hayre. former District Superintendent of the Philadelphia Public
Schools. reminds us that from the end of World War 11 through 1965 black
" students in urbdn arvas were crowded into double shift schools with hardly
enough used and abused books in crumbling buildings il] kept and unattended
with teachers who were dodging the Asian wars in which the U.S. had engaged
"itself. A student who entered in the publicschools i the first grade in 1950 was -
born in 1944. graduated from high school in 1962 and college in 1966. The
student who eatered first grade in 1965 was born in 1959 and has not graduated
from high school yvet.'s Her point is very relevant to the present and to the
Coleman Report. If the point in time of the investigation was 1965, the building
of new schaols, the raising of property taxes to pay for the increase in en- _
r!lments and the increased spending which accompanied these changes may
have narrowed the previously existing unequal expenditures. Secondly, if the
large school districts were those not responding to Coleman (notably Chicago)
would these inequities be shown? Lastly. Dr. Hayre's comments speak to the
proble of testing, although obligue!y. How could students who had spent all of
their public sckool years on double shift with inadequate supplies and textbooks
do better thai, their predecessors on standardized tests? If the tests are standard-
ized on certair enrricula demanding a certain amount of time antd this time is
shurtened. what nappens to what is taught? This brings us to the problem of
achievement in integrated {desegregated) schools,

Black social scientists are conspicuously absent among researchers who
measure the effects of school desegregation. This is unfortunate since their
uvolvement might mean the consideration of more rélevant questions about the
desegregation process and its effect on students.’ St. John reviewed more than
120 studies of the relation of school racial composition and the achievement,
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attitu'des‘ or behavior of children. Qn the basis of the evidence co.'ected and
studied, biracial schooling must be judged neither a demonstrated success nora
demonstrated failure.!” St.-John reports the follm.vfng:

As implemented to date, desegregation has not rapidly closed the black-
white gap in academic achievement. though it has rarely lowered and some-
times raised the scores of black children. Improvement has been more often
reported in the varly geades, in arithmatic, and in schools over 50% white, but
wven here the gains have usually been mixed, intermitterit, or nonsignificant.
White achievement has been unaffected in schools that remained majority
while but significantly lower in majority black schools.

Biracfal schooling is appasently not detrimental to the academic performance
of black children. but it may have negative effects on their self-esteem. It is
not merely academic self-concept in the face of higher standards that is
threatened. but alsu general self-concept. In addition, desegregation appar-’
ently lowers educational and vocational aspirations. It is possible however.
to interpret a reduction of unrealistically high aspirations as an overall gain.

Lioreover. there is some evidence that in the long run desegregation may
encourage the aspiration, sglf-esteem and sense of environmental controlsof
black youth, : - i
The immediate effect of desegregation on interracial attitudes is sometimes .
pusitive but often negative. Thus white racism is frequently aggravated by

nused schooling. Friendship is somewhat more likely to develop among

voungur children or those ‘'who have been long desegregated, but at the

ssvondary school level there is a great range in the degree of racial cleavage.’
community to community. In some srhools there is considerable interaction

and mutual respect. Ameng blacks the most ingroup in their friendship

patterns are girls and those in classes with very few of their own race. Among

whites the most ingroyp are buys, but the interracial behavior of both sexes is

much affected by the social class congruity of the races in the &chool.

But although desegregation is not to date a demonstrated success. it is not yet

a demonstrated failure. There is as little evidence of consistent loss as there is

of consistent gain. Further, in spite of the large number of studies, various

limitations 1n design weaken the best of them. Thus in a sense the evidence is

not all in

One reason why desegregation seems not to affect the learning of the stu-
dents may be the failure to change the structure of schpols to accommodate
learners who differed from the norms of the norm-referenced curriculum and
standardized tests. St. John. herself, notes that there are serious problems in the -
use of standardized and 1Q type tests in desegregation research. She says:

It the te sts have not been standardized and validated on a similar population
{and thev rarely have}. thev may have low predictive validity for black
4 children or differentiate poorly among thém. Though the comparison is
teetwern black childeen and other black children. rather than between black
and white Children, the tests may nevertheless show unretiable or unreal
differences or fail to show differences that are reliable and real.'?
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The refusal to examine the.stratification consequences of the norm. -
referenced curriculum and its concomitant effect, standardized tests, is probably -
* " due to the relation between schooling and the availability of opportunities, Asa
result the school is able to respond to human need only to the degree that that
particular human being approaches the norms and standards of white affluent
Anglo-Saxon Protestants. The failure of affirmative action and open admission is
'due to our refusal to deal with this phenomenon also. °
- The entire structure needsto be changed so that it is compatible with what
we know about human growth and deveélopment. Bruner says that instruction
should assfst growth. If this is so, what should a constructive responsive
teachingtlearning environment be like? Sarason says that any attempt to intro-
duceghahge into the school setting requires, among other things, changing the.
existing regularities in some way. Several questions should be answered, he
advises. What is the rationale for the regularity? What is the universe of alterna-
tives that should be considered 72t Why, then, are our children grouped accord-
ing t6 ages in grades? \What does age have to do with Isarning? What is a norm?
What is a grade? What do they have to do with learning and growing? Why is
.only the experience of Anglo-Saxons prized and considered worthy? Why are
" Europeans exalted agd glorified overall other men? Why isthe administration of .
the school hierarchial and undemocratic? Why is everybne taught the same
thing. at the same time. in the same way with the same material and the same
teacher for the same amount of time? : : , .
We need to admit that every human being is'unique and different, with
differing rates of graw'th and patterns of development. This being so, the norm
refecenced curriculum and norm referenced. testing need to be discarded.
Asssssments need to be made of students’ gifts and assets as well as their
weaknesses and deficiencies. Longitudinal studies of student growth need to be
kept in order to determine what is **normal” for that student. Teachets need to be
taught how to use these to plan an individualized curriculum. Skill mastery «
groupings need to be formed in all of the four symbol systems: words, numbers,
images and notes, with teachers who are skilled in participant observation and
prucedural knowledge. Presently. teacher training programs do not afford op- .
portunities for teachers to demonstrate alledgedly learned skills.
Learners learn by imitating. modeling or demonstrating as well as by memo-
ry. recitation and recall and rote. Procedural knowledge deals with the know-
N how in contrast to the know-what. 22 Once differences in individual learners are
admitted. a different kind of grouping more responsive to teaching and learning
can replace the age-graded system. Skill mastery groupings can then become a .
real possibility and the elusive individualized program can be effected. Team
teaching can then become real and teachers talented in different symbol systems
can be used more effectively. .
¢ine reason why change has been so slow in using what we already know -
about human growth and development is that certain arguments remain v.are-
solved in the larger society. Watson identifies three: (1) Are certain races ge-
netically inferior? (2) Is poverty due to the improvidence or sloth of the poor? (3)
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Are governmental indtitutions, (especially education) ineffective in producing
* changg in individual circumstances? He categorizes these arguments as biologi- .
cal, social and political and further warns that every citizen must individually
and collectively examine hisher values and ideals to move Anierican democracy
ahead.?3 If wh believe this, we must look at what we do to learners in schools and
then ask ourselves why.

David Hawkins argues that human beings are different. He notes that con-
genital variety amofig pérsons modified by early experiencs is not single track;
like biological variety in general it is many-dimensional, its graph is profile.
Whereas a single well- defined curricular track will spread children outinalong
line of march, thers is also a variance in the learning abilities of a single child
along alternative tracks, assuming that these are made com nensurable by lead-
ing toward a common goal. Thus by a proper assignment o. tracks in a way which
complements congenital variety, the variance of learning rates can be reduced
and with no decrease of any individual rates. Hawkins notes that human beings
qua human are never indistinguishable, never identical to each other, even in
respects important for learning and education. They are incommensurable in
their differences

There is fear of this ¢ on(.ept agg rightfully so, because of the arguments
mentioned ear’ier by Watson. Minority groups and the poor see the spécters of.
racial inferiority and discrimination against the poor looming in the practice of
" such a concept. Implemented by racists, sexists and elitists many problems

associated with injustice could be predicted. However. ntly the poorand
minorities find themselves disproportionately in Ttracks cal‘?especial education
and career education in desegregated school systems. Hawkins explains that
incommensurability excludes marketplace or 1Q-dominated notions of unalter-
_ able-inequality implicit in the “superior student,” “ability grouping,” and in-
herited inferiority. For these implv commensurability, the belief that *‘the more
able” excel “the less able' in all possible tracks. In this connection it should be
emphasized that incommensurability implies that individuals can be compared
and ranked in many sorts of ways. It means that such comparisons are vector
rather than scalar in type. It m\plms that, in general, ““one individual does not
excel another in all relevant dimensions. does not. in mathematical language
dominate him.” The postulate of incommensurability takes childres ascongeni- -
tly varied rather than unequal and raises questions about the differential effect
of varlier environment in relation to the kinds of learning it has supported or
inhibited. It underlines the importance of the local and dependent curricular
spiral. tangent at many points to the individual lives of the children, to the
sedic ative resourc es of their total environment which they know or can be helped
to discover ¥ Hawkins believes that incommensurability requires a different
conceptualization of curriculum. He says diversity of pathways in learning
tupligs the network rather than the little racetrack which is what the Latin word
“curriculum means. He Underlines the necessity of constant choice and inven-
tion We must think of curriculum as meaning everything that happens to the
child (learner) in the edue ational institution although heishe learns elswhere.
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This includes content (what' is taught), methodology (how it is taught) and
administration (how we manage and direct all services to achieve the former).
Frank Brown notes that given safeguards, an integrated education is supe-
" rior to a segregated one, based on the notions that racial isolation is'not.good for
whites and minorities and that policy-makers, who are whit®\will make more
resources available to schools that house their children. s Segreghted housing as
. the root cause of segrégated schocls has not yet been attacked and must be
abolished for de jure segregation whéther of schools or de facto segregation
whether of housing separates our citizens and creates ghettos. But desegregation
- will not alone resolve the social inequality in our schools.- For even in good
schools half the children are below the norm-on standardized tests. What hap-
+ pens to them? <o
We need to review the teaching-lvarning environment in which the human
being experiences the most rapid learning rate of hisher lifetime, the period
from birth to five vears old. \What are the outstanding characteristics of this
environment? .

_First, it is open spaced. The infant generally has the run of the house. We g0
to great lengths to put poisonous substances and precious objects on high
shelves. We trv to remove dangerous situations by blacking stairwells and
covering holes. We du not put our children in rooms according to age and keep
them there for six hours. _ b

It is multimodal. A family may be comprised of several generations, people’
of different sizes, shapes, ages and'persynalitios. ‘Phis reality provides models so
+ that imitation occurs imore easily. Built-in tutors help the young learner to master
skills which are shown him. : :
Sometimes. the family is bilingual and bicultural. Infants have little diffi-
culty learning two languages prior to coming to school. It is individualized.
. Parents do not expect any two of their children to grow and developfin the same
way. Parents expect differences although children sometimes look alike. We
need to reconsider what we de to children in schools in comparison. 2
We are reluctant to change our curriculum because the entire multimillion
dollar print and publishing inrdustry is dependent on it for the profits they make
from tests. texthooks, newspapers. magazines and periodicals. The standardized
test is anchored in the present curriculum. Consequently, if educators would .
suddenly become interested in true education for human beings compatible with
human growth and development all of this would change. The print industry
duminated by IBM and Xerox would use millions of dollars to lobby against that
change  Additionally . tests are used to reinforce thejr cultural bias for the
prtpose of job selection and selection for higher education opportunities. All
reverse discrimination cases rest on standardized tests to prove'the qualifica-
tions of the white males “Fhere is no way that a culturally biased test can reflect
the true atubities and gifts of anv wha differ from those norms. .
Our country as more capatdlist than it is democratic. This is reflected in our
domestic programs as well as in our foreign policy, fust as it is more expedient
tur us to suppart a country which is capitalist even though it may have the most
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brutal dictator known. it is more expedient for us to have a norm-referenced,

standardized, monolingual monocultural curriculum which ‘separates all stu--

dents who differ from white affiuent Anglo-Saxon Protestant norms into losers \

in an economic paradigin which requires v?inners and losers.. .
Desegregation does not solve that problem. And, although an integrated

society is desirable, we have not yet begun the fight.\Until the structure of

schools is attacked. the source of much social inequality remains untouched.
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IMPOSED ON AFRO-AMERICANS:

IMPLICATIONS FOR EDUCATIONAL

CHANGE
William C. Parker

Educational Testing Service
Princeton, New Jersey

The author provides a clear discussion of the functional differences be.

tween the oral culture and the written culture gs they have interacted in-the
United States. Great stress is placed on the orality of the African cubure and jts

effect upon Africans who have come to America. The author examines the --*
. culture with regard to musicatime and space, among other factors. Thus, .ius

oral tradition provides a clearer understanding“of the black experience in
America. Anuther perspective is provided by analyzing black culture through
literature,.music, poetry and history. Parker clearly shows that blacks have hqd
a society of their own. contrary to the beliefs of certain sociolog}ists and an-

thropalogists, The black cultural concern is discussed in relationship tq (1)
communal existentialism, (2) uniqueness of the individual, (3) humanisti_c
values, (4} the relationship between good and evil, and (5) biack truth. Many
readers will find the discussion of the section **Uniqueness of the Individua]™
somewhat different from other discussions regartling individualism and the
concern for uniqueness of the black community. The explanation of the impor-
tance which black parents place upon naming their children is clearly pre-
sented. :

The purpose of this svmposium {8 to make it reasonably clear to its
participants the need to consider the importance of deep-seated cultural and
hence social differencas that characterize Black voungsters in our attempt to
educate, counsel. and assess them. For some time now a variety of efforts
has been directed toward the amelioration of the apparent problems osten-
sibly a function of certain social disadvantages suffered by Blacks through.
out their experience in America. Headstart, Follow Through. Upward Bound,
and a variety of other remedial and compensatory efforts are examples of
such munistrations to Black problems. Research efforts of a bewildering
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variety have been designed and implemented to discover if the apparent
poor performance of Blacks as a group on various mee.ures of intellectual
and .academic ability are a function of inferior genetic ability or inferiority
derived from the socially disadvantaged status. The conclusions of thess”
data display the same variety as do their research efforts although of late the :
“disadvantaged school” has proved the most popular.

Few, if any. of the programmatic efforts based on researchers’ findings
have resulted in sustained substantial increments ‘n the educational perfor-
mantes of Blacks over an extended period of time: The major shortcomings
of attempts to educate and evaluate Black voungsters are the inability or
unwillingness (for whatever reason) to come to grips with those deep-seated
differences between them and white youngsters that spring from the cultural
form and imperatives that are operative in the Black community and in some
instances slightly different and in other instances profoundly different from
the white American community. The primary substance of this contention
* asserts that such things as Black culture and the Black experience exist and
have historical perspectives that extend to Africa and a contemporary impor-
tance th+t influences the lives of almost all Black people in America. It is
further -asserted that the influences of Black culture render Blacks pro-
foundly different from whites in very important ways and that such pro-
found differences must-be considered in any attempt to educate, counsel,
assess or evaluate Black voungsters.

Sociologists contend that the legitimacy of a culture is based on eleven
criteria, namely:

Historyv: All legitimate gultures have a history.
Life Styvles: Is there a life style?
. Socinty within the culture: What is the importance of “the good”
status? What is good? What is bad?
4. Communications: 1s there a distinct valid communications system
within the culture?
v Work (xcupations: Is there a relationship between worker and
“hoss ™ ? Are there rewards for work?
t Sexisir How are the sexes treated within the culture?
7 Time How is the da organized? What does time mean?
# - hild Rearing Procedures: What is “proper upbringing?Who
tead hes whom ? Who teaches what? Academics vs. survival skills.
a4 Recreation: How do people have a “good time”? What is the joking
relationship? Offensive behavior vs. defensive behavior? Doss the
culture have an art form? music? drama?
th Protection How does the society within the culture protect its
cammunity * women? children? men?
11 AMuterabism What is valuable? What are worthy materials?

- e e



The case of Black culture and the Black experience must begin with
those Africans who were transported to the new world as slaves. Contrary to
the assertions of E. Franklin Frazier and others, the.social and cultural
heritage of Africans was not destroyed and replaced by a pathological limi-
tation of social and cultural practices.

Historically the basic foundations of the two cultures, white and Black,
have always been diverse{see Exhibit 1). Europeans or the “western-cultured"’
arel offsprings of a “lettered” culture and Afro-American’s roots lie in an oral
culture.

The dominant culture of the western world has failed to assess the
values and effects of the oral culture (orality). Orality demands different life
styles, thought processes. behavioral learning patterns, concepts of time,
perceptions, morals, value systems, communications, and assessment proce-
dures. As the European and the Afro-American trekked to an alien land
(America), both brought with them specific and different cultural patterns,
and in spite of the assumed amalgamation. these patterns have been per-
mitted to nurture separately.

ORALITY

The African cultures from which slaves were taken kept no written records.
The fact that Sidran (197 1) states that African culture has an oral rather than a
{iterary or “lettered” ‘hase makes it possible to suggest a new method for
examining the Afro-American experience as a‘continuum. If Afro-Americans
managed to perpetuate their oral culture and extend its base into the greater
American society, then we must admit there exists a Black culture with its own
social and value structures and a mode of perceptual orientation-capable of
supporting such structure. Because the lettered culture and the oral culture have
alternative views as to what constitutes relevant and practical information, they
unpose alternative modS\ of perception for gathering information. Western
culture, it seems, stresses the elimination of perceptual information.

Oral cultures use only the spoken word and its oral derivatives. The sounds
of speech are tied to the time continuum and the hearer must accept them as they
come; time is the current of the vocal stream.

Tu paraphrase MclLuhan (1964). the " message is the medium*’. The oral man
thus has a unique approach to the phenomenon of time in general; he is forced to
behave in a spontaneous manner, to act and react simultaneously. As a
consegience ofal man is. at all times, emotionally involved in, as opposed to
titelled tually detached from. his environment through the acts of communica-
tton This can be called the basic actionality of the oral personality. McLu-
han{14964) has charac terized this lack of intellectual detachment as contributing
to a superior sease of Community.

The advantage of the lettered orientation is well known through the advance
ot modern technology and literature. The advantages of the oral mode become
mamfest in the ability to carey out improvised acts of a group nature. Sidran
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(1971) states that oral man makes decisions and acts upon them, and communi-
cates the results through an intuitive approach to a phenomenon. The lettered
man’s criteria of what constitutes legitimate behavior, perception, and com-
imunications often shut out what constitutes legitimate stimuli to the oral man.
Sidran(1471) further states that in language, the African tradition aims at
vircumlocutions or using as few words as possible to convey a message; in
addition to this. tonal significance is thus carried into the communications
process (consequently we have what lettered scholars have labeled “Black
English™ or the Black dialect or **ghettoese ).

It is not surprising that the oral culture, being physically involved in
communication should rely on rhythmic communication. Rhythm can and does
create and resolve physical tension. Tension is very close in feeling to the
perception of pleasure; it is at best a positive sensation. at least a release from
buredom.

In the oral culture as derived from Afro-American culture there is no
distortion between the “artists” and the “audience” (antiphony or call-and-
response. which is the basic culture of the Black church).

Another general theory of an oral approach to time can be found in the
examination of oral grammar. In Wernings, (1968) research he discovered
through the examination of West African grammars that “the African in
traditional life is little concerned about the question of time". Time is merely a
sequence of events taking place now or in the immediate future. What hasn't
taken place or what will probably not oceur within a very short time belongs to
the category of “non-time". But what will definitely happen or what fits into the
rhythm of natural phemomena comes into the category of potential time.

Gireat cultural changes occurred in western civilization when it was found
pussible to fix time as something that happens between two fixed points. Time is
only a European notion. The rhythm of the human body is human and will
alwavs be slightly different from. although related to. the metrical beat of time.
Conse yuently Spegler (1958) may have been more than merely ingenious in
identifving the Post<Christian obsession with time as metrically exemplified in
European music, with the decline of the West. Time in the western sense is a
translation from waotion through space. Time in the oral sense is a purer
involvenment with natural occurrences and perceptual phenomenon (an Afro-
American phenomenon called “ethnopsychoconceptualisin® is the result of
this Black people do not listen to music; they are the music. artists do not singto
Atro-Americans; they sing for them Blacks do not dance to music; they dance
the music) Thus. the time concept has affected the social situations of the oral
culture Rhvthun provides anoutlet for black aggression and as such, is “cultural
tatharsis™

Fannon {19671 has suggested that rhythm is necessary in the Black
experience Rhvthm is the expression of the Black cultural ago, "inasmuch as it
simultanvoushy assents and preserves the oral ontology or nature of being"'.
Black music 1s a source of Black sovial organization; an idea must first be
communicated botore 1t can be acted upon. The process of communication is the
P ess «& omnunicating
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(:onsequently it is predictable that Lawrence Welk, Guy Lombardo, Bach,
Mozart, and Brahms will compose, orchestrate, and play music unlike James
Brown, Quincy Jones. Ramsey Lewis, Aretha Franklin and Namu Dibango,

‘The European concept of time is that space is a mathematical division of
moments. and therefore, it is not precisely quantified. Time is an ambience of

_ environment in which all mien live. Past, present, and future are wrapped up in

one. Time is an aesthetjc and a metaphysical concept. It is a felt experience. The
African concept of time is not linear; it does not exist in a progression of
moments. In this transaction time beeomes a social, not mathematical, dimen-
sion. As one African told me. “time is a time of meaning, nota timeof chronalogy
or clock hours. What is important is how you feel at this moment”. '

. The African concept df space is not a mathematical assessment of intervals
hetwesn points. Space. too. is a felt surrounding experience. Space is not cut up
by dividing lines into length, height, or depth. The succession of area or volumes
is irrelevant. Space in this sense is one-dimensional (whole). In the African and
Afro-American mind space is circular. Space is a circle and the sky is another
circle surrounding space. Crossing lines makes for angularity, break-offs, and
continuity and completeness.

As shown in Exhibitt, once the two cultures merged. they *‘reseparated” and
constituted a division that has existed for over 400 years. This is not to say that
the dominant culture did not have an influence on the Afro-American culture;
quite the contrary. Western culture has had a great effuct on the Black church -
(Exhibit 1); however. Africanization of the “White" church also took place.
Therefore, it is predictable that the Baptist church in the Black community and
the Baptist church in the white community will have little in common on any
given Sunday morning. “Africanizing” the Baptist church has caused the
minister to “preach” differently, the choir sings songs with rhythmic African
musical concepts, hand claps are African, and the call and response of the
congregation creates an aura that cannot be dupligated in a lettered culture.

kxhibit I demonstrates that Blacks are profoundly differen! in their concepts
of philosophy. art, sculpture, drama. music, communication, lifestyle, time and
space. life perspectives, learning patterns, sexism and even assessment.

Ironically music. is the only cultural phenomenon that has amalgamated to
form a new art  jazz. The blues of Africa and the classics of Europe merged to
form a “new music to the world'. Le Roi Jones (1967) states that without the two
cultures merging. jazz could not have become a reality.

The question then 1s why was music allowed to nurture unchallenged by the
majority calture? fronically the evidence reveals that it was because of the
imterpretation of what was music?

{n the lettered culture music is for listening purposes and entertainment.
Musi 18 not psschological. In orality the concept of music is a form of
communi atton, singing and plaving music is like talking. Consequently, even
shav os were allowed to sing songs. clap hands and make rhythmic sounds. White
slavemasters assumed that “singing slaves' depicted “happy slaves”. Quite the
contrary singing in the Black community can denote anxiéi‘y. happiness,
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. pemorse, or dignity. It is a form of communication. Therefore, Blacks have always

been allowed to say what they please—if they sang the words! Because music _
was given this “freedom” by the majority culture, “merging” of the music was

Ainsvitable. No other art form, phenomenon, concept, ideology, or philosophy

has been permitted the same freedom in the two cultures.
THE BLACK EXPERIENCE
Basically, what is Mntly known about Black culturg has come largely

from the areas of literature, music, poetry, and history. Wé do not know, for
example; to what extent the literature of Black culture is valid scientifically. We

~do not know to what extent our past history relates to the ways in which Blacks

presently define their culture. , .

We know that culture is defined as the totality of what is learned by
individuals as members of society—that culture is a way of life. a mode of
feeling, thinking and acting. Writing in 1871, Tylor said, “culture is that
complex whole which includes knowledge, belief, art, morals, law, custom, and
any other capabilities and habits acquired by man as a member of society." From
this definition. one of the difficulties in analyzing Black culture in America is the
notion of sociologists and anthropologists that Blacks do not have, nor have they
ever had. a society of their own.! That is, one is not born knowing his culture. He
must learn it through his parents and various significant others, who filter the
way of life of the culture to the child. We must be concerned with the question of
the extent to which Black parénts and other significant groups teach the Black
child a culture that is different from the dominant American culture.

COMMUNAL EXISTENTIALISM

This author maintains that what Black parents tell their children and do
with their children is significantly different from what white parents tell their
children and do with their children. And. further, that this communication
process forms a dominant value, a belief system that in turn makes up the Black
culture. One of the basic valies in the Black culture is that of communal
existentialism.? One learns early in life that he must share his physical self with
others. The child isborn into an environment of on-going social processes. These
processes are carried out in an extended family. For example, the child interacts
not with “what is yours is yours.” It would seem that feelings from the latter
statement would lead to individuals who are selfish. who always think of
themselves first and their family or group second. For sure. it would not lead to
the kind of communal sharing that exists in the Black culture.

This is not to suggest that all Black people have the basic value of sharing
taeir material and nonmaterial possessions with others. But it is felt that Blacks
whao were raised in working class families, although they may no longer belong
to this class. possess the values of communal existentialism. Thus. it becomes
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nearly impossible.for newly arrived Black middle class people to detach .

themselves from their extended families. Some of the newly artived middle class

Blacks have no desire to cut themselves loose from their families,but see their

obligations to help their families who have, more than likely, helped them to get "~
where they are. Thus, middl ‘ass Black families are more extended than’

middle class white families. We can still see the pattern of grandparents and
other relatives as part of the family unit. On the other hand, one may find middle
class Black families who would like to sever the ties with their past—with their

extended families and past friends—but find it difficult to do. Such middle class -.
families may find themselves in reciprocal obligations that they cannpt.

eliminate. Likewise. there are Blacks who were never raised in the pattern of
communal existentialism. and consequently, cannot appreciate this pattern in
Black culture. nor understand it. . .o

" UNIQUENESS OF THE INDIVIDUAL

Another major theme in Black culture is.that of a belief in the unique
_individual and his rights. This may at first seem ‘a contradict the above
analysis, but the two themes really fit together. That is, one is free to
develop at his own speed, in his own way as long as this development does
not hinder another person. Thus, a certain amount of unselfishness is a
necessity. However. one need not strive to be like his brothers and sisters.
One can be different and yet a part of the family or group.

Early in the socialization process parents try to recognize what is unique
in their child. They mav arrive at this position by showing the similarities
between their child and some relative, but the feeling is not that the child’s
character or personality will be the same as the person he resembles.

P
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In this small way. they are suggesting that “we have a unique child who

is like no other child.” Strauss (1968) has suggested that to name is to
identify. It is to place a meaning on an object Namegssay something about
identity. It may suggest the character of the person. Therefore, Black parents
make much “to do’ over the names they select for their chiluren. They say.
ineffect. - ha. st birthed a unique being who may change the course of
human « . 7

The pi-- s & naming is a ¢ ntinous one. As Black children grow older,
we find that the, in tepms of (ieir own identity, may take on new names. It
seems that nearly evervone in the Black community has a nickname, and one
mav grow up in a neighborhood and never know the “real” name of a friend
becanse he was always referred to by his nickname. The nickname says
something very specific about the person's character. For example, the
mchname may characterize him as: (a) Devil——a person in my youth who
would be described by sociologists as an underworld vharacter, but to Blacks
in my community. he was a person who knew how to manipulate, deal and
get along with nearly all people. He was also a smooth talker and quite
handsome. (b) Mungo  a peison not particularly handsome, but a strong
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person who was an outstanding football player; (c) Rabbi—a person who was
not necessarily religious but who talked like a minister: again, a person who
knew how to deal with others; (d) Pig—the name was initially given because
the person ate so much. Although now an adult, he is still referred to by that
rame, and | find it difficult to call him “James”; (e) Flea—a yourlg man
whom I presently know and who insists on being called Flea rather than his
given name. He probably got the nickname because he is very small; (f)
“Little Sis” or “Big “i8"—in this case my youngest aunt and my mother.
These two people are still referred to by the above nicknames. Incidently,
the names indicate the birth order in the family—the youngest. and oldest
daughters, and also certain kinds of rights and responsibilities. '

One also finds in the naming process that Black families quite often
refer to siblings as "brother” and '‘sister”. These two names are used in
place of their given names. | have also found several variations on the names
for mother and father. Particularly. I knew one family where the children
always called their mother “mother dear”. From the short list given above,

. one may note that nicknames are basically a male pattern rather than being

distributed equally among males and females. In fact, I can think of very few
nicknames fof girls other than Sister, Peaches, Pudding, Baby, Hippy,
Streamline, Busty. Legs. Mama. and Fox Sweetie. .-

Another aspect of equality, as seen through the uniqueness of the indi-.
vidual is the lack of competition within the family. There is little need in
the Black family to compete with one’s brothers and sisters if each individ-
ual is unique. When competition does exist it is not with the thought that “1
am better than vou', but rather it serves as a method of keeping one
prepared for other forces in the environment. To compete for the same girl,
for example, simply sharpens one's method of dealing with the next girl.
That is. competition serves as a method of developing lines of strategy.
Thus. closelv related to strategy building is a kind of “ribbing” and signify-
ing that goes on in the Black community. When one person runs another
person down, the individual rarely gets angry because it is understood that
the whole matter is not serious. but that it is really a tactic or mode of
operation. It teaches the individual how to deal with hostile forces. As
Joseph.White (1470) suggested. Blacks on a regular basis deal with existen-
tial psvchology without reallv knowing it. One learns early how to analyze
the basic beliefs of others. He learns how to attack these beliefs; and the
person being attacked learns how to defend his position. Th ribbing process
may center around the existential analysis of what the person is wearing,
how he walks. talks or relates to others. Playing the dozen is the epitome of
existential analvsis in Black culture. To run down the existential basis of
another’s mother is to be on the brink of physical confrontation or a good
hearty joke, depending on the friendship and the situation involved. Whites
analvzing Black culture nuss the significance of ribbing and playing verbal
Rames. Also. they fail 5 understand it or appreciate it.
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1t would seem that in the whole process of signifying, ari individual is .
being prepared for the outside white world. He is Jearning how to defend
himself by any means necessary. Therefore, in this process of strategy build-
ing, gne is never defeated. He is simply down for the moment and will come
up again fighting, sometimes physically and quite often verbally. Thus, it
becomes difficult tp understand the assertions by educators thgt Black
children lack verbal skills. What 1 would suggest is that they abound in

. verbal skills, but théy are not the same kinds of skills that the typical teacher
- is looking for. In fact, if a Black child starts his existential analysis on his
teacher. he will more than likely be sent home. He will be-defined in a
whole host of negative ways. His personhood may be questioned. That is, he

may be defined as a hostile, nagativg. aggressive child.

.

HUMANISTIC VALUES FOR ,
THE AFFECTIVE EXISTENTIAL BASIS
. OF BLACK CULTURE

Much as been written about the expressive nature of Black people.
Research has ranged from a negative interpretation of this value, Rainwater
(1966). to a very sensitive analysis of it as found in the works of Jones (1963,
1967) and Keil (1966). What we find is that Black people‘have not given up
on their humanism--they are a feeling people, who express this feeling in
various ways throughout the culture. One must see that the affective exis-
tence of Black people is vers closely related to their values of shared
existence and their emphasis on the unique individual.

Black parents emphasize the right of the child to-express himself, to
show feelings of love and hate. The two are not separated. That is, one ,
recognizes at an earlv age that he can both love and hate at the same time.
He is taught diunital existence as Dixqn and Foster (1971) define the phe-
nomenon. Thus, there is little need to repress feelings of love and, hate.
Family life is not sedentarv: rather, the child is born into an exciting, active
environment. Several things may be going on at the same time, and as the
child mgtures, he learns how to tune-in or tune-out on things that do not
involve hun at any given time,

A specific aspect of the expressive nature of Black culture is seen in the
use of language The wav Black people talk—-the rhythm of the language, the
slangs. the deleting of verbs, are all examples of the expressive use of
language. The significance of this is seen in the number of times white
soviologists have missed the meaning of words and expression by Black
prople. the number of times they have not eaderstood the subtle meaning of
words, For example. Rainwater (1966), in lescribing one Black mother's
redc ton to her child, missed the meaning of the whole conversation. The
mother said that her «hild was bad. Rainwater took this to mean that the
mother hated or disuked her child, rather than the fact that the mother was
¢ harac terizing one aspect of the child - which savs nothing about her love or
hate tor that hihd

.
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The expressive aspects of Black culture may also be seen in music, dance,
literature ~religion, rituals of “'root" medicine. Jones' Blues People (1983) and
Keil's U/rban Blues (19669 are excellent analyses of the blues as partand parcel of
Black culture. The use of dance is seen by many as being basic to the way Black
pebple express themselves. The definition of the word **soul” {s quite often
defined in relationship to the ability of a person'to dance—the rhythm of Black
people's dance can be traced directly to its African heritage(Herskovits, 1941).

. ‘Closely related to the dance is the expressive way that Blacks use their bodies.

They walk in a’unique maneuver and part of this uniqueness is that sach person
has his own special walk. He uses his body to give off certain identity stances.
Likewise, Black people show greater freedom in touching one another. This
touching is not linked with sexual overtones, as sociologists would have us
believe, but rather there is no clear-cut distinction between my body and your
body. Thus, in conversation, Blacks stand closer to one another than whites do,
they use more gestures, and bhysical contact is greater. When the rave for
‘sensitivity traifing started in the early 1960's, the emphasis was on people
touching one another and 1.0t feeling ashamed about that feeling.  have always
maintained that'sensitivity training was not for Black folk, since we have always
been and continue to be a feeling people who have no hang-ups about touching
one another, about dealing with one another in a frank and open manner. All of
thisselates to the trusting values in the Black culture that grow directly out of the
relationship that the voung child has with his extended family and friends.
As une moves away from the tommunity of shared Black existence, the
situation changes. The more a Black persoa has internalized the values of white
America. the more his beliefs in the values of the Black culture decrease.
Therefore. we find middle class Bladk peuple who are overly concerned with
punctuality. who cannot “dnderstand” why Black people are always late, who
cannot appreciate the affective nature of Black people. They may feel that Blacks
are too averly familiar with them. do not raspect their positions. However, these
same Black peaple who profess a lack of knowledge of Black culture can be seen
as still emjoving some of the behavier patterns of that cultdre.-They still have
their “soul™ parties that mav start off quite formal but break down to the natural
rhvthm of the Black culture as the evening wears on; they still eat “soul” food
and listen ta the music and dane e the dance of B ack prople. What wefailto do in

. analyzing the attitudes of the Black middle class is to study their actual behavior

patterns 1 would maintain that the behavior of the Black middle class around
ather Black nnddle class people isquite similar to the behavior of Black peoplein
general and. thus. part and parcel of the same Black culture:

Adinal aspect of the expressive® value theme in Black culture is seen in the
twse of ¢lothes The unique outfits of Black people are part of the expression of
treedom both as 4 group and as individuals. The bright clothes in Black culture
mdicate the attitudes ot the peuple toward life in general. That is. an overall
sptinmism exists an Black culture, glthough the objective conditions of Blacks
have bevn bess than optimistic W hat better wav fora peopleto say " we love life. v
than i the clothes they wear and the way they wear their clothes. Although
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Blacks are oppressed by a capitalistic system that keeps them in lm&-paid jobs,
keeps them perpetually unemployed. keeps them in sub-standard housing, and
.keeps them trapped in an obsolete school system, their outlook is one of hope.
And with this hope they continue to struggle for a better existence.

THE DIUNITAL RELATIONSHIP BETWEEN GOOD AND EVIL

" The final dominant value or belief to be discussed.in Black culture centers
around the diunital relationship between good and evil. One is taught early that
good will triumph over evil—that one must be fair in dealing with others. The

+ proverb is: do unto others as you would have them do unto you, and likewise, do
unto uthers as you have been done by others. To believe in the triumph of good
over evil does not necessarily mean that one must be good all the time. In fact, it
bex.omeés necessary to teach the child to protect himself, but never, for example,
start a fight. To defend oneself against evil is very appropriate. To net do so
would question one's selfhood. Parents teach children not to let anyone take
advantage. of them. Also, being good does not mean that “goodness” is an
ahsolute concept, for Blacks believe each individual has a varying degree of
goodness” and “etilness”. What is analyzed, then, is the overall sense of the
total character. A child can be both good and bad at the same time—that is, he is
diunital. Consequently. when a parent tells a child that he is bad or evil, it does
nut mean that this is the final assessmeént of his character. The statement may
only hold true for the moment, the day, or for several years. There is always the
possibility that a person may charige characters—be converted. Likewise, as
stated earlier. to sav that a child is bad does not mean that his parents do not love
him They may be simplv making what they define as an objective statement.
White soc1al serentists have been puzzled by this factor in Black life. They have,
therefore. come up with all kinds of hate syndromes in Black people that bear
little resemblane e to the reality of the situation.

BLACK TRUTH

pirst of all, in the Black cognitive process it is not claimed that self makes
rruth W hat 16« Jaimed s that self is the mediun. and the only adequate medium.,
through which the truth or reality. in its total existential dimensions is wholly
and totally percewed and assimilated. Without the intervention of the self in the
cogmtive act knowledge falls short of true knowledge. not only in comprehen-
civ rness but also tn in-depth intetlectual penetration of the life force or life pulse
ot rality A purely abstractive insertion of intellect into a subject disqualifies
eelt by detimtion froms live contact with the living and operating principles in
things

tn any event, selt 1 the Black cognitive process is seen as the intellectual
mediatr and not as the intellectual fabricator of the real in that state of mental
entsteni e whic h we call knowledge. Self 15 alsu the complete assimilator and
reverherator of teuth i the Black cognitive system. In theory at least. self is not

i
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presented as a substitute for reality. Nature is the norm. The work of self is to get
* intuneorin harmony with nature which rules all. Nature then is the controlling

teality. And realism is an imperative for African survival and for African thought
in every fonm. This is a first principle. c @

Principle is one thing. practice is quite another. We must now ask what
practical safegugrds are there in the Black cognitive process to prevent self from
interfering to prejudice truth in thinking. ‘What are the guarantees of objectjve
validity in this method of thinking through feeling? : ,

Basically the Black cognitive process sets up a dual control fortob-
jectivity in the use of symbolic imagery. K

The collective experience of the ‘group is the sanction for the use of
symbolic imagery -by the individual. By this | mean that Black symbolic
imagery is a parti¢ipatory imagery. ’

The second control for objectivity is by appeal not to people but to the
facts observed in nature or the environment. It is irrelevant whether these
facts ware the subject of ubservation by the thinker himself or the subject of -
observation by the group over a period of time. Both forms of appeal operate
as controls against the interference of self to prejudice truth in thinking.

NCONCLUSIONS .

As Hallard (1973) states. the history of the Black struggle for education

" is purictuated by the basic complacency of white educators.

The problems of educating Blacks have changed very little over the
vears. Some Blacks believe that the mere thought of educating Blacks strikes
terror into the hearts of the oppressor. Education refhains the primary lever
by which the racial situation in this country can be controlled and changed. .

It Blacks are ta be taught and educated it is .imperative that -
methodology, processes and procedures that are buried in the cultural as-
pects of one’s being be congidered. If Blacks cannot be educated and coun-
seledd withun the vein of their culture, the Black community will reiain its
159* deopoat rate as contrasted with 6.7 for whites. | -

Cugnculum. teaching methods, teacher training, counseling, assessment,
ated evaluation must be devised ta create and perpetyate “educated’ Blacks.
Unfortunately the process to achieve this goal and the product of that goal
are not compatible o

Footnotes

U one actepts the preyious statement st e omes impussible_ then. tu gpeak of culture without a
ety of & suciety without aculture Therefore, it bacomes necessary to make a case that Blacks
ﬁmimni have opetated 8 s ety within a latter society. That we at least. have had our own sub-culture
withins the American sxciety Al foast the Kerner's {1988) report suggested that America is moving
fowartd tw separate cultumes  one Black and one white And historically. john Hope Franklin {1966).
maintaing that there have alwave been twi separate worlds of eace in American society.

T Eastentialisn here imeans that ane <total being and une's total ptocess of bec oming is wrapped up in
others We are whic we ane beeause we ate an extension of those around us

3z
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TOWARD THE DEVELOPMENT OF
MINIMAL SPECIFICATIONS

FOR LAU-RELATED LANGUAGE
ASSESSMENTS |

Josué M. Gonzdlez, kd.D.
Director Designate

Office of Bilingual Education
U.S. Office of Education
Washington, D.C.

Ricardo Ferndndez, vh.n.
Assistant Professor of Education
University of Wisconsin at Milwaukee

The authors provide a comprehensive discussion of the linguistic and
vultural concerns related to the landmark Lau v. Nichols decision in regard to
educational opportunities for non-English dominant minority group children.
They clearly identifv the danger of utilizing the Lau Guidelines which were
developed by the Office of Civil Rights because of the tendency for these
guidelines to become maximum requirements rather than the minimum re-
quirements which they were intended to be. Gonzéles and Fernéndez believe
that a developmental approach to bilingual education is necessary in today’s
educational situation. The debate over "maintenance' and “transitional” tends
to retard the basic developmental aspects needed for our students. The authors
call for the develupment of school programs to monitor student performance in
order to provide for bilingual children achievement levels which are compa-
ruble to those of Enghsh-dominant children. Phases, which are discussed in
depth. include {1} svstematie and valid ascertainment of language charcteris-
ties; (2] systematic ascertainment of achievement characteristics; and (3) match-
ing instruetional programs to ascertained churacteristics. The authors provide a
checkhist which will help districts beginning the processes of assessing, classify-
ing and providing tor educational programs for nos-English dominant minority
group children The authors pornt out the limitations of the Lau decisions as well
as the necessaty tor school districts to move forward and implement programs
which will assist in the “promise” of the Lau mandate. They call for the
development ot a total education which will meet the full range of educational
needs of students wath language incompatibility.
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Aruitoxt provided by Eic:

In 1474, the U S Supreme Court-handed down a decision in the case of Lau
vs Nichols That landmark decision firfhly established that if achild is different
because of language. and is being excluded from effective participation in public
education because of that differenc e, special educatiohal services to meet histher
language ¢ harad teristics must be provided by the schools to help ensure equality
of vducational opportunity [nherent in the Lau mandate, and in its subsequent
regulatory interpretation by the Department of HEW, is the need for accurately
assessing the English language proficiency of school children in order to design
special educational responses and or to place these children in an educational
program which is at least linguistically appropriate.

Feom & purely linguistic perspective, the [ u decision should assist in
improving dducational opportunities for language-minority children. It is
unlikelv. however. that the full range of educational responses necessary: to
ettect lull access, participation and equality will be brought sbout solely as a
resultof thisone adjudication Thus, while it is important to fully understand the
potential contributions of Laa i helping to bring about hetter education for
language minorities and to boster optimum means and the instrumentalitios
necessary to bring aboutits intent. it is equally important to note that the more.
complete set ot expectations tor total educational reform will probably remain
anmet it schaals limit their eesponses to language. Interpreted narrowly, Lau
requires o teinporary lingustic compatibility response in school programs. But
that seed not be all it accomphshes. [t must be emphasized that the remedies
authned by the Othe e tor Cvald Rights of DHEW constitute minimal responses to
wentitied needs: At the same time. it is obvious how quickly the minimum
becomes the maximur m terms of what school districts witl do to meet their
abligatims under Lau

While weevan take heart at the potential impact which Lau can have, it is
tnportant o remember that schools in the Umited States reflect the values,
prcrities aspirations hases and ideology of the dominant groups inthe society,
Sundsuplisticatiy mrhe Uted States schools do notcreate a society, rather the
Converse s e soctets creates schoalss and these reflect its socal, political,
cultural et coonomie coentations Accordingly. it can only be concluded that
protder o hange schiocds socnets too mnst be scrntinized and changed to effect
greater puttnapotton and g snore equitable redistribution of material goods,
servioes and cppogtuntes tor aceess to upsward mobility tracks,

Iy awathiny this contest that the following recommendations regarding
lanicede assessinent are made o short Lou vs Nachels provides us with a tirst
apporbiuaay o b abeut s hange 1 one aspect of the edocation of langiage
minents o ddren W tocas o this opportunty aod we otfer ong suggestions in
the veadisatien that o b sare will have to be done i arder to institutionalize
P st b ety e ppogtunihy

Whiat does the Tasn decison bunve tosay about the cesponsihitities of public
sl s reganb g bang u e nnonty heddren

Phacdrcise e s b asedd oo mandate vesued o 10 by the Ottice for Civil
R 0D Phe s e of that nuamdate was as tollias

»
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Whure inabihity to speak and understand the English language excludes
national origin-minotity group children from effective participation in the
educational program offered by a school district. the district must take
affiemative steps to rectify the language deficiency in order to open its
iustrus ional progeam to these students.

It 18 clear from this statement that the Office for Civil Rights does not
acknowledge the potential benefits. to the child, to the schools or to society—
which may accrue from the tact of children's bilinguality. The government's
#mphasis is on the child s deficendcy in the use of the English language. In effect,
this language « ontinues to uphold the ethnocentric view that English should be
the primary language of instruction in United States schools. Transitional
bilingual instruction is suggested by (X'R as one of the possible program
responses which may be used to “'rectify the language deficiency” of children.
To date. however. neither (XR nor the Supreme Court has mandated the
inplementation of cultural and linguistic maintenance programs which would
reflect the plurahsm ot contemporary United States society. While such
programns are not prohibited, 1tis inportantto note that neither are they required.

Actording to the OUR the development of an educational compliance plan
which respunds to the requirements of LAU includes four basic phases:

1} stident identitication

21 stident langudage assessment

1 analvsis ot achievement data, and

A1 the design of appropriate program offeriiigs based on the findings of the

tirst three phases )

-

[ adidiion. schools should continously monitor student performance to ensure
that ther achievement tesels are comparable to those of their peers. The four
phases wonld imvalve the tollowing requirements:

ol that schonls svstermatically and validly ascertain which of their clionts
are hinstucally difterent, :

bi that schools sestematicallv and validlv ascertain the language char-
acteristio s of there «chentys,

e that sehoals systenuitu ally ascertain the achievement characteristics of
thear s honts and

th that schoobs match ther istrue tional programs to the characteristics
AN ePtatned .

fvcarrs g ot the trest phase af ase ertaining the potential client groups, a
starple sereetng process i be used. The Lau remedies state that if a student
Ealls tut i ane ot theee categories. the second phase must be followed with
P stinlents A shicdent may be ehigible toe s Lau-tvpe treatment it

B b her fiest o quieed Linguage was other than English,

e Lingiage mast otten spoken by the student is other than English, or

0 he Lanaiage most atten spoken in the hotne is not English.

it stdent does aot tall int one ot these three catogories, he she is not
consnhone b s g pabential taraet tor purposes of Laa, unless his.her sc hool
wohecerent dse suauests ansmadequate instructional program.
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In the second phase-—language assessment—the accurate measurement of
language dominance and proficiency is crucial. It is out of this procedure that the
student is identified as having the characteristics which would subsequently be °
matched up with a particular program offering. In some cases the appropriate
action would be placement in a suitable program; in others, a totally new
program or programs must be designed and implemented. - ’

Within the language assessment stage, two separate steps are called for: a
determination of language dominance and a measurement of language profi-
ciency. Both steps are intended to facilitate the diagnosis and prescription of
linguistically compatible instructional programs. The first step (after a student
has been “screened into” the Lau group, seeks to determine the language—or
language system—in which the child is most comfortable, i.e., the language in
which heishe would be most likely to respond if he/she were completely free to
choose. Said another way. dominance is a gross measure of a preferred language,
language system, or combination of languages or language systems. Thus, a
Chicano child who is not English dominant will not necessarily be Spanish
dominant. Hig’her language system (in which he/she is dominant) may in fact be
a combination of vernacular Spanish and standard English, or vice versa.

A language dominance measure would theoretirally show the language(s)
in which a child can receive information most readily. The Office forCivil Rights
suggests five categories of language dominance:

A) monolingual in a language other than English,

B} predominant speake . of a language other than Fnglish, though heishe

knows some English .

€} hilingual. i.e.. equal facility in English and some other language.

) predominant speaker of English. though heishe knows some other

language.

£} monolingual in English, and speaks no other language.

Clearly, categories A) and E) present no major problems in identifying
students. In the otherithree classifications—B), () and D}—there are three
passibie semantic problems: predominance, equal facility and language. Nei-
ther OCR aor the Supreme Court has defined thess terms clearly enough to
establish nationallv enforceable standards of measurement. This situation
however, poses no major problems for local schools faced with making locally
determined evaluations of a formative nature. In the absence of legally
prescribedd definitivns-—-which are not likely to be given in the foreseeable
tuture: it suffic es for schoul communities to reach consensus on the meanings
of these terms and to demonstrate that some care and diligence has beon given to
the process of making such decisions.

Measures ol language proficiency differ from measures of dominance inthat
the tormer )

tioare made within g given language rather than between languages,
21 are muore strivtly gqualitative than preferential,

LR
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3) provide more specific information vis-a-vis the matching of instruc-
tional program elements with students’ language abilities,

4) do not yield data directly relatable to any arbitrary number of classifica-
tions but are individually prescriptive and diagnostic.

In summary, it may be said that:

1} the sc.reanins phase provides the universe of all possible Lau client
students,

2) the dominance tmeasures group these students into five categories of
linguistically similar students and identifies one group (category E) as
one which may not require further assessment provided that its members
are otherwise being successful in their school work.

3) the proficiency techniques further assess the students in categories A)
thru D} and identify their particular linguistic profiles for purposes of
program design or placement.

1t is clear that varying degrees of sophistication in the science of measure-
ment are called for in the two, phases of language assessment. Dominance
measures demand greater care in the design of instrumentation and proficiency
measures are the most demanding. Many -educators have turned to the testing
industry for the identification and selection of an appropriate *'test" since many
such instruments are being developed and merchandised. This is in keeping
with current trends in United States education: heavy reliance on standardized
(normative) test data. On close scrutiny, however, it appears that this embrace-
ment of the "testing syndrome" ‘is problematical in this case since what is
nesded is regional and even local types of data. A feasible alternative is for local
school districts to develop or adapt instruments or procedures suited to their
own populations and conditions. This paper will suggest certain minimal
characteristics or specifications for a sound procedure which can be applied by
practitioners in selecting, adapting or creating an instrument, a battery of
instruments or a diversified procedure for purposes of Lau compliance assess-

ment.
It is the opinion of the authors thata distmction must be made between the

procedures and instrumentation for formal research design and those which are
to be used for formative evaluation and programmatic decision-making. For
purposes of Lau. the latter is to be preferred over the former unless, of course,
testing is to be used ag part of a broader research program. The suggestions which
follow are therefore in no way intended to be *“scientific” in the experimentally
traditional sense of the word. They represent a simple but comprehensive
method for conducting a first screening of instrumentation which might sub-
seqquently be subjected to more refined and technical tests of quality.

Many factors enter into a determination as to what constitutes the ideal
method for assessing the language characteristics of students in a typical school
setting. As the checklist illustrates. only some of these are directly related to
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language, to the mechanics of administration, or to linguistic science. In answer-
ing this question for ourselves, we have employed a broad based common sense -
approach. The resulting analysis can best be described as-an accountability
model in that it seeks toaccount for some of the most relevant factorsin selecting
an instrument or procedure.

It is suggested that instruments or procedures be subjected to a thorough
screening using this or a similar device. Subsequently. a more technical screen-
~ ing (e.8. thecks for validity and reliability), might be conducted.

CHECKLIST

Listed below are items which will help you probe the sensitivity and integ-
rity of an instrument or procedure for assessing language proficiency and domi-
nance. It is suggested that the checklist be used by a team or task forcerather than
an individual: This group should include, where possible, the developers, sel-
lers, or promoters of the particular measure(s) to be analyzed. Other members
should include parents, community organizations and persons involved in the
design and operation of bilingual education programs. _

Any documents which provide a history of the instrument's development
should be available for reference. Where time is a problem, you may wish toseta
time limit for deciding each item. If a large number of procedures or instruments
are to be examined and/or a large number of persons is to be involved in the
analysis, you may wish to establish more exact guidelines and divide the tasks or
instruments among different groups. .

Voting is not recommended. Strive for consensus. This implies the
«mergence of group reactions which do not have to be wholeheartedly embraced
by every member of the group. All members, however, should understand the
reason for making such decisions at the time thev are made. Remember too that
any "cut-off score” must of necessity be an arbitrarily established one even
where consensus might exist. Therefore, a rigid “'score” should be avoided. The
checklist is of the greatest value when seen as a guide for negotiating the
complexities of selecting or adapting an instrument. It is not intended as a
fail-safe device which guarantees an infallible judgment.

An " Analvsis Group™ may wish to begin by examining the checklist itself!
You mav want to {Hadd a “comments” column, (2)Jamend, add to or delete items
or (3jeonstruct 4 master chart which will show the relative merits of all the »
techigues analvzed.

Not
A Pedugown al Specibi ations Yes  No Known NA
I The dats vield s reported in a manner which is

ttelligible and useful to the nun-specialistand which

makes possibile a ready adaptation or development of

ustructional program components in all of the lan-

Ruage arts areas vos abulary bujlding. reading, sen-

teae canstrine on phonology, ete
L il

1 . h
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2. The range and type of language being assessed and
the data presentation are directly relatable to schoo)
performance and achievement in the language-
related curriculum; i.e., criterion -vs- norm referenc-
es.

3. The purpose of the assessment technique(s) is
clearly stated and understood by teachers and other
personnel involved in its use or in the utilization of
data emerging from it.

3

4. Cultural patterns of language usage are recognized
and their potential impact weighed in interpreting
findings, e.g., child-adult interaction, minority.
majority nuances, verbal interactions with strangers,
efc.

5. §'s understand the nature and purpose of the mea-
surement(s) to avoid having them perceive the
assessment as being something more than a measure

' . of language, i.e.. that ‘their culture is also being
“judged.” :

8. A culture-based procedure for determining the S's
self-concept has been carried out prior to the lan-
guage assessment. The distribution of positives
average/negative attitudes about self are of a *'nor-
mal* type and range. .

P 7. Cles {verbal andior visual) are derlved from the §'s

" cultural context and experiences. Sterentypes, eso-
terica, and incongruities {gvographic, cultural or ex-
perimental) are avoided.

8. Potential differences (among $'s} in terms of
inventivemotivational styles {in expression, reaction
and interaction) are accounted for and a variety of
items are incorporated into the assessment techniques
Lo facilitate responses to stydents with differing
styles,

- 9. Inaddition to the language medsure(s] other data on
the 5°s are analyzed to determine possible extraneous
factors which may influence language performance;
Lo, attendance patterns, achievement records, reten.
tion in grade {over-ageness) social interaction pat.
torns, suspected or confirmed emotional problems,
andior physiologically-derived learning disabilities.

10 Language measurement techniques may be influ.
enced by negative attitudes tgwards language and
cultural diversity The possible existence of such atti-
tudes 1 the school envirenment has been weighed
and safeguards « reated to minimize their effect

Yes

~ Not
No Known NA
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B. Linguistic Specifications

“ 1. The measurement techniques were specifically de-
signed for the S's ewn ethno-linguistic group. Where
this is not the case, a careful documentation or record
of the adaptation procedures is available for study.

2. Both standard and colloquial (regional) language
usaggts-found in the cues used and the responses
accepted. .

3. Where bt;:ulmral S's are found to have limited Eng-

lish language abilities. the assumption is not made
that they must therefore be fluent in apother (stand-
ard) language. The possible iu;rltcauons of regional
or class language systems (dialectology) are further
explored prior tg placement in an instructional pro-
gram. .

4. Anedequate representation of language domains—
home language, peer language, media language, for-
.mal school language. community language, etc., is
included in® the cues provided and the acceptable
responses.

5. All areas of language—phonology, morphology, sin-

tax and lexicon—are included in the assessment. In

L all of these areas, the S's receptive and expressive
language capabilities are measured.

6. The assessment instruments and/vr techpiques cover
all phases of language usage: listening, speaking.
reading and writing.

C. Psychometric Specificutions

1. More than one person{teacher(s).other bilinguai pro-
fessionals, parent(s) etc.) participates in interpreting
the findings prior to their widespread use for pre-
scriptiver diagnostic purposes.

4. Borderline cases in a language classification scheme
are given special attention. When results are deemed
doubtful. students are placed in the lower proficiency
category tather than the higher one but provisions are
made to reassess them on a regular basis, to preclude
permanent tracking

448
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" Not .
No Known NA
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Not
Yes No Known N/A

D. Administrative Specifications .

1. The techniques are not unduly burdensome in terms ° - ’
of administration requirements (time, staff utiliza-
tion, etc.) and they are minimally disruptiveof S'sand

. teachers’ achadules.‘ .

2. The measurement techniques are conducted in a
physical setting which can be reasonably expected
not to inhibit language production. : D e — e

3(“1'!19 measurement techui:;;uos. and their day and
me of administration take into account the possible

" ¥ influence of the nutritional condition of the S's.

1

Where a nutritional condition might affect results of a
measurement, steps are taken to ensure aminimal bias
bechuse of such factors. —

4. The measurement is administered to individual S's
rather than groups. ,. . _ —_—

5. If the instruments andior techniques rely on verbal ’
cues, the S's hearing acuity has first been tested and
found to be normal. p oD —_— e

8. If the instruments and.or techniques involve visual
cues the §'g visual acuity and color and depth percep-
tion, etc., have been assessed to guarantee a minimal
bias because of vision problems. ' —_— e—

We should not be surprised if a scrutiny of available language assessment
instruments and techniques teveals that a significant number of them fail even to
address many of the areas detailed above. Indeed, we are reasonably certain that
there does not exist today a test {or a series of tests), which adequately includes
the breadth and depth of the categories (pedagogical, linguistic, psychometric,
or administrative). outlined in the checklist. Are we asking questions about
assessment instruments and techniques with prior knowledge that our analysis
will probably yield discouraging results? Is this, then, an exercise in futility? We
believe not. It would be overly zealous to suggest that a procedure must satisfy all
of these specifications in order. to be considered an acceptable measure. But,
while no instruments and'or techniques presently exist which might be consid-
ered exemplary, we remain unconvinced that these cannot be developed, given
time and the resources necessary to complete what will admittedly be a very .
difficult task. More importantly, however, once these more appropriate instru-
ments and or techniques are developed. it is likely that more adequate pro-
grarumnatic responses to address the full range of problems identified through
their administration will be possible.
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We are equally firm in our belief that the enormity of the developmenftal
tasks which lie ahead should not and cannot deter us from prossing ahead with
language assessmnents and:subsequent programmatic decisions. We reject the
notion that upthing can be done until we are all unequivocally and whole-
heartedly satisfied that our assessment procedures are flawless. That would be
analogous to suggesting that people should not be married until they have an
iron- lad guarantee thatthey will never have to contemplate divorce. 1f that were
the case, we would either have no marriages or no divorces! Clearly, this would
be uncealisticsas unrealistic as the parent who suggests that a child should not go
into the water until heshe learns how.to swim!

Forour purposes. to delay the design of responsive strategies for meeting the
nerds of students would only put us further and furthor behind. The present
situation can wait no longer. We must plunge into the water and begin to stroke
and kick with vigor. As we plunge ahead however, we must be mindful of the
many issues. ynuresolved problems. differences. of opinion and other hurdles
whic h are bikely to complicate aur deliberatidng and decisions,

There is general agreement that the present status of education mea-
surements leaves much to be desired, as psychologists and other researchers
have stated on numerous ovcasions. The validity of translations of instruments
ffom English designed tor and normed against a white, middle class population
has been questfon «f by many investigators. Serious questions have also been
ratsed regarding the use of single-test scores obtained from individual measures
of general mtellectial abilities, particularly when these scores are used to place
students and or predictsuccess in school. [Uis clear from the extensive Kterature
on testing 10 general that considerable research, of a cross-cultural and even
fra cultural nature, is eequired to detect specific vet subtle cultural and
hingistic varebles olated o pefeeption. cognition and motivation in the
vedeatinnal progeess of Childeen Several intricate questions and many philo-
wophial difterences of npiion remain actively unresolved. )

A Major abstacle tae s the inherent fallacy of the belief which, however
aaive 1w espotised by many, that a linguistic approach (teaching of Englisk)
haseed an a detict model detiation (@ limited Enghish speaking ability') will
apen theodoors ot opport ity onan eqial basis for culturally and linguistically
ditteront «hbdeen U ofortunately. the euphoria of Lau and the-thetoric it has
ceterat o0 Tuve bad to the cooation of a miyth that Lau represents the ultimate
answer o the educational phight of mitlions of socially. economically. racially.
cubncdi aned bitste ally disentfrandchised ¢ itizens and residents of the
U outed States e tls possessions. But it Lau is the answer, then what is the
tirestion ' ' ,

P fene tiee ! onted States Supeeme Court de reed that appropriate remedial
Aleastiree st e trken o corregt exasting inequities attributed to language
e cenpatitnbity I ettect the decision supported the validity of past OCR
ipre it i regndations oo the OCR metno of May 25, 1970) and recognized
P mithe st o gt thice to essue ated enforee sach regulations, Procedurally
this s et e wreatests ontribation of Lap Subseguent findiugs by other

]
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fedoral courts have further specified what Lau does and does not require from a
more programmatic perspective.

In some ingtances, the courts have buen reluctant to broaden the scope of the
remedies even where they recognize that what may bea linguistically appropri-
ate program mav not necessarily be a totally appropriate educational program.
Complience with Lau through the remedies outlined by (CR does not ensure an
educational program which is compreheusive enough to be fully adequate.
Given the philosophical underpinnings of Lau and its transitional orfenta-
tion{and the current status of federal and state legislation regarding bilingual
sducation). at is no wonder that many school systems_.have opted for purely
transitional bilingual education programs to address the educational needs of
linguistically-different children. : :

Whatever resolution is reached to these divergent and sometimes conflict-
ing thrusts. the need for adequate language assessment is in no way obviated,
Indeed. we should consider language assessment as a valid practice, an
educationallv sound mandate which is thus worthy nfbm:bmigg an integral part
ol educational planning and evaluation,

Given that the developipent of optimum instruments and‘or techniques is a
long range objective, what are educators and evaluators to do in the interim,
whenonhy admattedly deficient instruments are available, and these atelikely to
be nsedd by schuol svstems in complying with the Lau mandate. The time element
is critical since 1t 15 safe to assume that the next five years will witness the true
tnpact of Law on'the Umted States educational scene,

Just what alternatives are there to the present status of language assassment
which Luu has brought to the forefront through the OCR remedies?

One alternative would be to do away with all forms of testing. Each of us has

probablv. at some point, wished this {o be the case particularly when we read

ehout or personally come in contact with a case of misdiagnosis of educational
needs of chabdeen due to tanlty assessment. But this option must be quickly
dismissed as imadeguate because it ovades addressing the vital need to tailor
educational ‘programs to the needs of children.

A second alterintive would be to design adequate instruments andior
tec hiigues rakang anto constderation the body of knowledge and experience
which has accwmulated on the subject over the vears. Such an approack. we
supgest. would require answers to the tvpe of issues raised In this paper and
perbaps tooothers winch hase not been mentioned. Whether or not there is
vansensts s the tems i hioded ethis chee Rist, without appropriate consid-
PLIO ot i pedogogie al, linguistic. psychometric and administrative
tssties tiisend the gesult ot any ettorts to devise satistactory instruments and.or
e hinures swalb b apertect and will probably serve only to perpetuate existing
sttuatuens i

Phe toed alternative we ofter tor vour consideration is that minimal
Svan fstans bedras n troe Hee resilts obtained in the large scale administration
st these instinets and o technigues, which is to say that predictions based on
these Bebrows heosartarbed as e haas possible if thev are to be used to preseribe
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educational programs tailored to the educational needs of children. This is
-« nocessitated by the fact that most available instruments and/or tachniques
presently available are of questfonable quality.

Insofar as Nnguage proficiency assessment instruments will be utilized to
design appropriate programs to meet the total needs of the child, care mustbe

_ taken that the diagnostic/prescriptive directives which emerge from the results
of the assessment not be overly restrictive in terms of the programmatic options
which can be made available to children. If language is only one factor, albeitan
essential one. of a multi-faceted problem, we must watch out for the “*blood test
syndrome”. Under this logic or method, a sample of language is drawn and
examined. and inferences are made about the general health (or lack thereof) of
the subject, i.e., success in s¢hool due to language proficiency. Given a great
number of fat:tors which affect school success. this type of thinking is clearly
fallacious. But. éven if we could count initially on a sound language assessment.
wa would still need addm&xal and periodic assessments to maintain an
adequate flow of information with which to revide and update programs or
reassign students as they progress in their language and academic achievements.
If educational programmatic responses must be designed based on existing
assessment instruments andor techniques, then we should make absolutely
vertain that these responses are flexible enough to allow: changes as better, more
reliable means of assessment appear on the scene.

In the final analysis. the goal of any educational assessment. including
language proficiency assessments, is to help plan a total program which will
result in quality education for all students. Language compatibility constitutes
an essential component of any successful pedagogical process but educational
planning for the whole range of educational needs of students requires thht
factors transcending language be addressed. It is our hope that this paper has
highlighted significant issues which must be dealt with satisfactorily if the
ultimate goal of equal educational opportunity is ever to be reached.
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IMPACT OF DESEGREGATION: . '
A HISTORICAL AND LEGAL ANALYSIS,

J. John Hams I

Associate Professor of
Administrative Studies

Indiana University
Bloomington/Indianapolis. Indiana

The author provides a comprehensive yet concise review of the historical
antecedents of the desegregation movement in America. Harris begins the edu:
cational case law portion of his discussion with the Roberts case in 1849 and
traces desegregation impact to recent decisions. The discussion is especially
important to those desiring a comprehensiva view of desegregation because the
analyses are not limited to educational decisions. There is also included a well
developed chronology of voting rights, public accommodation and other civil
rights concerns. The extensive citations provide an excellent starting point for
other researchers who contemplate an in-depth study of individual cases of
consequence. The section dealing with contemporary concerns tracing the legal
and hnstom :al progress of desegregation from 1854 to the present is well worth
revienw

INTRODUCTION

" A segregated school cannot be considered the equivalent of a white school
because of the inconvenience and the stigma of caste that mandatory attendance
of it imposes on the Negro child. Public schools are by definition a place for the
benefit of all classes meeting together on equal terms. Segregation injures the
child who is white as well as tiie minority child. . .their hearts, while yet tender
with childheod, are necessarily hardened by this conduct. and their subsequent
lives, perhaps. bear enduring testimony to this legalized uncharitableness.''!

The above arguments do not come from any recent.court decision. They
ware stated by attorney Charles Sumner before the Massachusetts Supreme
Court over 129 vears ago. The impact of that case upon the public was to justify
the sentiments of the times—the continuation of segregation in the Boston city
schools. Later court decisions have attempted to alter public opinion toward
support of 4 higher ideal of equality of the races before the law. The impact of a
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* court's decision often permeates the very fabric of society itself—far beyond the
boundaries established by the facts of the case. The process is continuous and
self-perpetuating—altered only by the variables of time and truth. \

SOCIO-HISTORICAL SETTING

The American Civil War was fought to both preserve the Union and to free
the slaves of the South. Following that war, the onslaught of Radical Recon-
struction brought new reforms to the South and three new Amendments to the

"L1.S. Constitution. The Thirteenth Amendment confetred citizenship upon the .

blacks in the South; the Fourteenth guaranteed them equal protection under the
law: and the Fifteenth extended to them their voting rights. Civil Rights Acts
were passed by Congress to augment and enforce the Amendments. Legislation
and the bayonets of the Union Army waere to be the tools to undo the effects
which the “ppculiar institution” had inflicted on the two races for over 250
vears. But the Reconstructionists had failed to foresee the political- pressures
which society would impose upon the courts; and the withdrawal of fedetal
troops from the South in 1877 marked the return to antebellum attitudes in both
North and South. The real question was, perhaps..whether or not attitudes had
ever really change at all? _ )

Itis not encugh to simply pass a law or constitutional amendment to correct
@ past wrong. In practice. the original intent of the law frequently gets
circumvented by other laws and certain legal interpretations by the courts. A
court is often asked to interpret legislation according to its understanding of the
drafters’ uriginal legislative intentions. Yet courts at the same time are expected
to uttesnpt to interpret the law in terms of current public opinion and the
conditions. The conflict between these two divergent views often results in a
compromise which fails to satisfy the original plaintiff, even if he has proven and
won his case. Such “hollow verdicts” were common in the history of the
desegration movement hefore 1954,

LEGAL HISTORY AND ITS IMPACT

Fhe varliest attempt to desegregate schools came inthe city of Boston in
1849 A fivevear-old black child, Sara Roberts was forced to attend Boston's
Negro Smith Grammar School: even though in doing so she had to walk past five
other elementary schools closer to her home each dav. The Smith School was
rin-dowt and filled with equipment that. according to an evaluative study and
sunumittes report, “has been so shattered and neglected that it cannot be used
untihit i thoroughly repatred 2 The futher, unable to get his daughter enrolled

i any ot the nearby white schools. brought suit against the city of Boston. ' But -

the eloquence of attornev Charles Sumner was in vain, Chief Justice Lemuel
Shaw whide agreeing with Sumner’s contention that all persons stand el
belane the Liw, also stated that school segregation existed for the good of both
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races. People’s rights, Shaw added. “depend upon laws adapted to their
respedtive relations and conditions. '

In 1857, the case of Dred Scott v Sunford established the status uf slaves in
the South as property $ Up North, the condition of the free Negru was often
viewsd in the same light by the populace. Blacks were considered inferior,
-<amony the races of man -- fit only to live in inferior conditions and to attend
inferior schools Inthe 1874 case of Ward v Flood. a California court granted that
segrogated schools were permissible. but that Negro children might not be
excluded from the public schools 1n the absence of schools set aside for their
use.® Lip service was thus given to the Fourteenth Amendment of the U.S.
Constitution by the court. Its impact was that a separate school system would
eftectively grow to see that the races stayed segregated.

Mure circumventing of the newly-won rights of blacks followed. Blacks
were denied the right to vote in Kentucky in the 1876 case of United States v.
Reese” because, according to U S, Chief Justice Morrison Waite, the Fifteenth
Amendment did not apply to forcing states to give black citizens the right to vote.
The amendment simply stated that a state could not deny its citizens the right to
vote because of race or color The Negro turned away from the polls had to show
proof that he was turned away because of his race or color, |

This reasoning was no more wnusual than its sister case of U.S. v.
Crutkshanh,® where two men were indicted for being a part of a 100-man white
mob which broke up a political rallv for Negroes in Louisiana. The suit claimed
Fifteenth Amendment violations. The t ".S. Supreme Court, using the reasoning
i Reese, held shat the actions of the mob were not the actions of the state of
Lowstana The Fiftesnth Amendment simply prevented a state from denying its
Citizens the equal protection of the law. It was held not to be the government's
business to look into the activities of private citizens. The implications of these
rlings to the “hrivate citizens” ot both North and South soon resulted infurther
serregation and dental ot that most basic tool of change — the right to vote one's
OISO L v

St achivities auinst blat hs now began to pick up momentum. In 1878, the
ruline of the Supreme Court s the case of Hall v. DeCGuir® set aside Louisiana’s
FBbacttorbidding public cagriers to segregate their passengers, on the grounds
that 1t violated ¢ angress's right to regufate interstate commerce. The Supreme
Conet lelt that st would wat be 1 the public interest for Louisiana to pass a law
fequiriiig o white passeneer boarding the carrier outside of Louisiana to then
baas e b share bis car with s nloresd Passengers” once he entered the state.

Phe - oncept ot separating tizenship of a state from vitizenship of the
Cooted Stees s nowhers Clearer than i the opinion of Justice Miller in the
Strtaghtert cow U s ol 1 e hnically, the cases involved the supposed
Violation ot e Foarteenth Anendigent rights of a4 thousand butchers through
e wranting o 4 meinpaly Gogge arporation in three parishes in the state of
Lottt Thee cpnmon o the Conut was that it was “nat the purpose of the
Fourtcenth Ninencdment  toeanster the s urity and protection of. . . civil
R S PR ST NI NOUY SOPIR P8 Iy goveriuneat It ways by amning ohvious




that the states were to be the interpreters of the concept of civil rights. The impact
of this was not long in coming. - L
In Virginia. two Negroes charged with capital crimes were tried and
convicted by all-white juries. The two Negroes claimed that discrimination had
been practiced against prospective. qualified Negro jurors. They demanded that
Negroes be named to their juries. The request was denied. Federal Judge
Alexander Rives invoked the 1875 Civil Rights Act and claimed federal
jurisdiction. The state of Virginia sued to regain jurisdiction in Virginia v.
Rives'? and won The Supreme Court stated that the obligation to prove
. discrimination rested with the black defendant. Only after appeal to the state’s-
highest court could federal suit be brought. The process was at best time-
consuming and expensive, and virtually ensured that a black manon trial would
soon become discouraged. This ruling would completely negate another 1879
ruling in Strauder v. West Virginia'® which struck down a West Virginia law
limiting service on juries to white males. The Virginia legislature had placed no
such provision in their statutes specifically forbidding black participation on
juries. The effect in the South was to virtually ignore the Strauder opinion for
almost a century. ' Even the killing and’beating of Negro prisoners by an armed
mob who had taken them away from a Tennessee sheriff was viewed as a state
matter. not a Fourteenth Amendment violation.'® In court or in jail, civil rights
were a “'state matter.”

‘The real test of the civil rights legislation came in the famous Civil Rights
Cases'” of 1883. More than 100 test cases on the public-accomodations section of
the 1875 Act were then in the courts. Segregation, as yet. was not universal—the
white community was still free to decide whom they would serve.'® In its
aight-to-one deciston, the Supreme Court simply echoed its earlier decisions
that the Fourteenth Amendment prohibited discrimination only by the states.
not by nchviduals The wrongs suffered by blacks were held to be violations of
“quctal nghts.” not violations of political or civil rights by the states. The effect of
the dedision was to leave Reconstruction legislation an empty vessel.”1¢

In 1885 the case of Dawson v, Lee 2 held that separatetax revenues could not
be 184 ied o blac ks and whites for the support of separate schools. This did not
prohibit kentucky front establishing a system of inferior segregated schools for
blac ks aut of 4 common tax tund Indeed, the argument that the police power of
the state must be reasonable and extend only 1o laws enacted for the promotion of
the public good was put torth in the 1886 case of Yich Wo v. Hopkins. 2! The
Court s ontiuallv viewed itself as being supportive of both the rights of the state
atd those of the individual Al was dowe in the name of the public good. The
“publi good” was suon to degenerate into the infamous Jim Crow legislation
which woulid so deeply attect the tirst half of 20th-century American life.

By 18490 the practic e ot segregation was almost as complete as it had been in
the antebellum South Fheeoffin forcivil rights was alinost ready for burial. with
but two aatls rematning to be driven, The first came in 18490 with the case of
Fota e New Onbeans and Fesas Radway vo Mississippi 22 Mississippi
e bared that un ERAR o wond be mandatory to establish segregation onits trains
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within its state borders. Setting aside its earlier decision in Hall, the U.S.
Supreme Court found this law not to be in violation of any aspect of interstate
commerce. Mississippi could indeed sue a railroad for not providing separato
facilities for Negroes, What Mississippi did within its own borders was its own
business.

The second and final nail came in 1896 when a Negro named Homer Plessy
boarded a train on this same railroad and took aseat ina " whites only™ car. When
he refused to move to a "colored car,” he was arrested and taken before Judge
John Ferguson who ruled against his argument that the Mississippi law was in
violation of the Fourteenth Amendment. The case first went to the Louisiana
Supreme Court and then to the U.S. Supreme Court.

The case of Plegsy v. Ferguson® provided a landmark in the history of
segregatioh and the Civil Rights movement, for it marked the zenith and nadir of
these concepts respectively. In citing cases all the way back to Roberts, Justice
Brown carefully developed his argument that laws permitting the separation of
the races do not necessarily imply the inferiority of either race. Brown wenton to
state that this separation is a valid exercise of the legislative and police powers'of -
the states. Furthermore. Brown argued thatin the area of civil and political rights
there is not any question as to the equality of the races; but in the social arena, if
one race is inferior to the other, then the Constitution of the United States is
powéerless to put them on an equal standing. Inshort, as long as racially separate
facilities were equal. the concept of segregation was not discrimination.
Negroes® claims to suffering were attributed to an overly fragile psychological
makeup. That was “the way life was.” said the Justices, 34 ‘

The coffin.was tinished. Next came the gravediggers to forever bury the
mdtter. In 1898 the infamous “grandfather clauses™ designed to disenfranchise
Negroes came under fire in the case of Williams v, Mississippi. The Supreme
Court again stated, as they had in Reese, that the act was okay — as long as it did
not speafically discriminate between whites and Negroes. Mississippi had
learned to write its laws atd constitution the “federallv acceptable'”” way. The
result was to drop the number of black voters by 123.000 almost overnight. ¢

In Cummings v Rie hmond County Board of Education,?? the Richmond
County School Board had found it necessary to close the only all-black high
st hool in the county to solve an overcrowding problem among vounger black
students The elementary-age voungsters were given the high school building,
atud the high school-age voungsters were now without a school. Two white high
s hoals existed but they wers Closed to blacks. Parents of the black students took
the s hool board ta court on the basis of violation of Plessy. In brief, they claimed
that the board had fatled to provide equal facilities for the black voungsters.

The Court held tor the schoal board. Again the Court refused to enter into
Cstate matters ” The Court held that schools maintained by state taxation are a
state matter and federal mtervention cannot be justified unless a clear case of
disregard ot human rghts s shown. The Court telt that no such case had been
showw i this matter: Thus did the tath century end in the ficld of segregated
eitcation asat had begun separate and unequal in an unbroken line from
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The Plessy case has served as legal precedont for numerous similar cases
throughout the first half of the 20th century. In 1902, William Reynolds, a Negro,
attempted to enroll his son in an all-white school in Topeka, Kansas. In the case *
of Resvnolds v. Board of Education of Topeka, 2 the Supreme Court of the State of
Nansas told Reynolds that the board of education was perfectly within its rights
to refuse his son entry into an all-white school. Over half a century would pass
before another man would attempt to enroll a Negro child in an all-white school
inTupeka. The results of this secund attempt would forever change the course of
race relations in the United States.

Notonly had the door been closed on forcing the two races together in public
schools. but now attempts were made to compel existing private schools, which
were bi-racial by choice. to become segregated. The state of Kentucky passed a
law which required that any institution could teach members of both races as
long ds the instruction took place simultaneously in separate classes at least .
twenty-five miles apart. Berea College. against whom the law was specifically
directed, sued: The Supreme Court of the state of Kentucky found in the case of
Berea v Rentucky?? that the twenty-five mile limit was a bit excessive. but
otherwise the aim of the law wad good. The case went to the U.S. Supreme Court
with the state of Kentucky holding the intermixing of the races to be an “evil
amalgamation” and Berea College defending itself as the “promoter of the cause:
ot Christ ©* Berea claimed the protection of the Constitution.

The 1S, Supreme Court disagreed. In its seven-to-two decision, the Court
held the law not to be in violation of the Constitution. There was no violation of
the corporate charter granted by the state of Kentucky. Héd the college
Sfanctioned notas a hicensed corporation. which was a credture of the state, but as

aprivate group of individuals the matter might have been different. As it stood,
however, the state of kentucky was upheld. .

From tune to e small cracks began to develop in the wall of segregation.
Little crac ks but cracks nonetheless. The Supreme Court began to change in
character New Justices brought new fdeas - -new challenges to existing doctrine
are often anly waiting tor the right apportunity to present themselves. In 1917,
the tirst opportumity came. A challenge to Oklahoma's “grandfather clause”
permanently enfranchising anvone lineally descended from a voter qualified
betore 18665 [regardless of their Literacy) was made in 1915 on the basis that the
clause was i violation of an 1871 act passed to enforcd the Fifteenth
Amendinent AUS Dustrict Court ruling in favor of the plaintiff went on appeal
tothe S Supreme Court

Fothe surprise of nearly evervone, the Supreme Gourt, in Guinn v, United
Stutes Mused the Fifteenth Amendiment to strike down the state law. Oklahoma
mmediately passed a new law giving voting staius to anvone voting in 1914 and
giving cthers a onceaneg-hitetime twelveaday peri 1 to get registered. The law
stood fer Iwenty two vears i open defiance of the Guinn ruling.* However, it
was 1 start an the raad back to equality before the faw for blacks in America.

Sl v the matter at private dealings. the court was adamant, In the 1926
case b o o Bue ke Y the Supreme Court handed down a decision
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upholding the restrictive housing “covenants” within the District of Columbia.
This decision would later be used by the FHA to draft its own “model racially
restrictive covenants™ to perpotuate Jim Crow housing patterns. The FHA would
state thal its policies would be to build separate but equal facilities for the races.
In practice, the promise, was ali theory. In 1944 Thurgood Marshall told an
NAACE meeting that in Detroit all-white requests tor houging had been filled
and 800 white units stood vacant. At the same time some 5.000 blacks were.
inadequately housed and no housing units were available for them. 3

The vear 1927 saw two more challenges to the classification of citizens by
race. The first of these was the case of Gong Lum v. Rice.1s The question before
the court was one of “color.” Were Chinese-Americans in Mississippi *colored”
or uot? Bolivar County, Mississippi said that little nine-year-old Martha Lum
was. and refused her entrv into the white schools. Her father sued—not as a
challenge to segregated schools. but only to have his daughter classified as
“white’ aud permitted to attend white schools. Again, the right of the state was
upheld. The State would decide matters regarding the regulation of its education
of the vouth at public. expense. A hittle yellow girl was “colored” and. as such,
would not be permitted to attend school with white students.

The second 1927 case again challenged voting restrictions on blacks. Dr, A.
L. Nixon brought suit against a Texas statute which stated that no Negro was
allowed to vote in a Demacratic prungry election in the state of Texas, The Court,
inNixon v Herndon, 3 held that color might not be used as a basis of statutory
classification and struck down the law. The Texas Democrats turned the
procedure of setting up voting qualifications over to the state executive
comnuttee of the party. rather than the state, and drafted new rules. The Nixon
o victory was briet

But Nixon was persistent With the help of NAACP lawyers, this newest
tactic tound its way to the 1S, Supreme Court. The decision in Nixon v.
Pondon ™ stated that the use of an executive conynittee to regulate election
procedures was a tforns of state action and, as such, unconstitutional. The
Democrats then scrapped the committee and called g state convention instead.
Nivon's attempt had farled

Phe white South soon was to Iearn that certain rights would have to be
attorded to black detendants w court The tamous case of the Scottshboro Bovs
wentall the way 1o the Suprentes Court, ? The Court, appalled at the haste of the
teial. ordered a new troal tmmediately The second trial. although it brought out
diserepances i the story of ne of the witnesses, still resulted in the conviction
of the bovs anam Furthermore the exclusion of Negroes from grand and trial
mries was fatatly atbecting the chances of black defendants. The issie would be
ratserd agatn i the tutare could pstice be achieved for blacks at the hands of
b white jurwes The answer depended upon a basic change in American
shetides whic b was stull many vears in the futire.

I Tt stemite ant attempt to push an carly decision in the anti-Jim Crow
tiwhtoconen-d when thamas Hooutt filed anapplication to attend the t niversity
At Noth Carohaas schoal ot pharmacy Hoeatt was rejected by an all-white
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university and filed suit. ‘Rhe case would turn upon th issue of separate, but
squal—-sither Hocutt could'pe admitted to the Universityof North Carolina, or
North Carolina would have lp provide him and every other'qualified candidate
. their own school of pharmapy. In the case of Hocutt v. Wilson® the state’s
attorneys found a way around the issue—they hit upon the entrant’s qualifica-
tions. Were they guod enough? An examination of the plaintiff’s high school
record was enough. The gradedq were not that good. The plaintiff had difficulty
with some of his words in the witness box. The president of the North Carolina
College for Negroes. which Hocutt had attended, refused to cooperate. The case
full through. Too much haste and the wrong choice of plaintiff for this test case
was the conclusion of the NAA(Y. However, one ray of hope came from the
court—-the duty of the University Yo admit Negroes to its professional schools
would not be ruled upon at this time. The issue might indeed be raised again.

1935 brought two new decisiony on the rights of Negroes to sit on juries. In
both Hollins v. Oklahoma* and ,\'orn‘s v. Alabama, * the decisions of the courts
were the same—Negroes on trial in an:area could claim denisl of due process if
other Negroes were habitually prohibited from jury duty in that area. Another
crack in the wall of segregation had yppeared. It would be quickly sealed,
hlowever. in the 1936 case of Grovey v, Yownsend. 4!

The Grovey Lase brings us back againito Texas and the acts of the Democratic
party. Were the actions of the Democratic Rarty those of the ind ividual or those of
the state? In the Grovey case, in spite of dyerwhelming evidence that the state
was pulling the strings. the court effectively held that it was a party. not a state,
fund tion. The court felt that an attempt had been made to confuse *'the-privilege
of membership in a party with the right to vote for one who is to, hold public
office 74 The upshot of this case was to recognize the all-white primary as
constitutional +YOther states soon followed the lead of Texas. Denied the right to
choose the party's candidates. the effect was to disenfranchise the voter
effoc tively at the November polls by giving him only the choices of the white
majority .

1936 again saw an attempt to get Negroes admitted to all-white professional
s hools in the & uth After the disaster in Hocutt, the group realized that any
more Howard U niversity -backed suits would have to be chosen with more care.
W hent Donald Murray asked for admission to the law school of the University of
Marviand and was turned down. the black lawyers knew that they had found
thenr case Murray had been refused admission on the grounds that the Princess
Anne Avademy -a separate facility, was available to him, along with out-of-state
tunding it he so desired Murray filed suit against President Pearson. Theofficial
fitle of the <nit was Murfay v Pearson, although it became popularly known as
Murras v Mar fand $% Phe charge was that Murray had been arbitrarily denied
almisston to the umversity, although fully qualified. No state law nor university
< harter barresd hun from admission to the school. Apparently. the defense finally
Contended. the mason that Murray was denied admission was on the basis of
race a4 muatter of apiblic policy © The defendant’s attorneys. Houston and
Marshall, procesded go shoot the state's case full of holes by establishing that
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there was no reason for Murray to be denied admission to the University of 7~
Maryland. The presiding judge agreed and issued a write of mandamys order 8 ‘
Murray admitted to the law school, The Appeals Court upheld the decision a

the state chuse not to appeal any further. Murray quietly attended classes and no
incidents occurred. ' .
"~ The impact of the case was considerable. The state of Maryland immediately
began to appropriate monies to raise the standard of black education in the state.
Neighboring Virginia followed suit. Missouri soon followed with its own
out-of-state funding scheme. Black morale was raised in Baltimore and mem-
bership in the NAAUP ruse to 1,500 by the end of 1936.43

The Missouri out-of-state funding plan came under attack in 1938 inthecase
of Missouri ex rel. Gaines v. Canada.*® A Negro citizen sued for admission to the
law school of the state university. The trustees. instead, offered him tuition
money ty study law in another state. The plaintiff sought a writ of mandamus to
gain entry into the university, but the Missouri courts denied his request. TH®
1.8, Supreme Court reversed the Missouri courts on the grounds that it mattered
not what other states offered. but only what opportunities Missouri was denying
to its Negro citizens. :

" The final end to the notorious grandfather clause” cases in Qklahoma came
in 1939 with the case of Lane v. Wilson. 4 In the majority six-to-two decision. the —
Court held that the Oklahoma law was in lear violation of the Fifteenth
Amendment. The rights of the Negro. long denied, were slowly being regained;
but the fight was far from over as the 1930°s came to a close.

An examipation of the funding of black and white schools in the 1930's will
indicate the disparity that existed between the so-cslled separate but equal
school systems. In Randolph County, Ga!, $36.66 was spent annually on each

N white child and $.43 on each black child. Russell County, Alabama spent $45.74

: on each whitefchild and $2.55 on each black child. The values of educational
facilities in Upson County. Georgia are equally revealing: For each doller of
declared valuation of black, schools. white schools were valued at $2,055.48

1940 brought new lawsuits to eliminate segregation and discrimination in
pay. The first of these suits was the case of Alston v. School Board of the City of
Notfolk. Melvin Alston, a bla k teacher, was being paid an annual salary of $921
while white teachirs of the same experience received $1.200. Suit was brought
by Alston and a group of black teachers. The teachers were told by the District
Court that thev had no right to bring such a suit and refused their petition. The
case was appealed and reversed. The ruling of the Appeals Court was that the
Nortolk teachers were well within their rights to band together and take
roncerted actiona dedision which would make such suits of this type much
vasier to bring m the future

After this. the desegregation movement began to move more rapidly. Gains
were made 1n attacking restrictive primary election practices in Louisiana (U.S.

v Classic ) and m ending the all-white primary in Texas (Smuth v, Alhwright 1),
I Crow restricions on interstate transportation on buses were lifted in the case
of Morgae v Vit 1adsend South Carolina was forced to promise to set
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up a $200,000 law program for blacks in the case of erghtvn v. Board of Trustees
of the University of South Caroling. 33

Still, Jim Crow was far from dead. Open deﬂan( e was still to be fomdjn
Oklahoma in 1948 when Ada Sipuel won her case for admission to the
University of Oklahoma Law Schoeol. % Oklahoma's answer to the U).S, Supreme
Court's urder was to rope off a section of the campus. assign three teachers for
blacks. and call the facility a ~"separate but equal™ school. Tokenism had been
born.

The NAACP attacked the restricted covenant issue first raised in (,umgnn
again in 1948 in the cases of Hurd v. Hodge®® and Shelley v. Kraemer.%® The
Shelley decision helped to break the back of the private convenanters. According
to the 1950 census, 459 more residential blocks became open to non-whites in
the District of Columbia than there had been in 1940.57 But still the right of the
states to segregate had not been weakened.

1450 saw a host of cases begin the new decade. including the landmark cases
of Sweatt v Pamnter™ and McLaurin v. Oklahoma State Regents for Higher
Education.*® Both cases dealt with the old problem of separate but equal
facilities for training Negroes for the professions. The Sweatt case challenged the
segregation polivies in Texas and the McLaurin case challenged .the one in
Oklahoma. Both cases helped to finally open the wall of segregation in higher
education and expose the whole scheme for the courts to remedy.

Sweatt had been denied entrance into the University of Texas Law School in
1946 for the simple reason that he was black. In 1946 there were no law schools in
Texas for Negroes Sweatt sued, claiming violation of the equal protection
provisions of the Fourteenth Amendment. Texas attempted in 1947 to establisha
separate school for blacks with four members of the university faculty and but
fow of the 10,000 volumes promised for the law library. The school was
unaccreadited At the same time. the white law school had 19 professors and
6H3.000 volumes in its library. Citing the previous decisions in Shelley and
Sipuel. the 1S Supreme Court ordered the state of Texas to give Sweatt his’
vonstitutional rights and admit him to the white law school. )

The M Laurtn case had the same effect in Oklahoma. Mclaurin had been
admitted ta the graduate college to obtain a doctorate in education. The
umversity admitted him. but forced him into restrictive areas of classrooms and
even prohibited hen the use of a desk in the library reading room. McLaurin
brought swit The 1S Supremme Court ordered these restrictions dropped. He
wits to be accarded Uthe same treatinent at the hands of the state as students of
ather races ™

lo Delawdare. siit was brought in the case ot Parker v, University of
Dl are > In the same v ear. the “colored colleges” were judged to be so inferior
ton thes white s ollewes 1o the state that the Negro plaindffs were ordered admitted
to the white aversity Thus did Delaware become the first state-financed
college i Ameru d to become desegregated at the undergraduate level by court
order Another pair of Delaware cases in 1952, Belton v, Gebbart and Bulah v.
Gebtunrt * hegun as o sumple reguest to get a school bus for black children,



ultimately resulted in a judge ordering a segregated white public school to admit
black students. it was the figt breakthrough which would lead utimately to the
Brown decision of 1954%. 5 ’

Mure gains were made in 1953. In the «ase of District of Columbia v. JohnR.
Thompsan Co., Inc.:%3 the Supreme Court voted to uphold an 1873 municipal
statute that restaurants which were refusing to serve Negroes were breaking the
law. lu Bolling v. Sharpe®s g suit was brought to attempt to obtain better schools
for blacks in the District of Golumbia. In this case segregation itself was attacked.
The vriginal decision in the case was that no claim upon which relief could be
granted had been made. The case went to the U.S. Supreme Court on.appeal.
1954 would find more suits like this one, and the outcome would chauge the
course of the desegregation movement forever, « .

CONTEMPORARY CONGERN

Atthe time that Bolling was being reviewed. the U S, Supreme Court agreed
to hearfour other cases (Brown v. Board of Education of Topeka, Briggsv. Elliott, -
Davisv. County School Board of Prince Edward County, and Gebbart v. Belton)
under the: title of Brown v. Board of Education.* Three of the cases had come to
the Court on appeal from Distriet Courts in Kansas, South Carolina, and Virginia;
and the fourth came on a writ of certiorari from the Supreme Court of Delaware.
All were challenges to the ractice of segregation of the races as practiced by
these respective states in the fiedd of gducation. But these cases, unlike their
predecessors, would turn y pon considerations of the effects of segregation and
ot upon purely tangible rights or deprivations.

It was a classic study in oral arguments hefore the Court; and, after hearing
these argumnents, 4 decision was finally reached on May 17, 1954. The sepaiate,
but.equal, doctrine of Plessy was overturned. In the second round of the case,
teriiod Brown 11.% the states were ordered to desegregate “with all deliberate
speed It would seem that the battle finally had been won: but the chiefarchitect
of that victory, Thurgood Marshall. knew better. Marshall was asked by another
whv he wasn't celebrating with the others the night of the firs¢ Brown victory.
Marshall's replv was prophetic. “You fools go ahead and have your fun, but we
ain’t begun to work yet! s ' :

Southern redction to the order was predictable. The feelings were probably
best summed up in the *Declaration of ¢ onstitutional Principles” (known as the
“Southern Manifesto”) read into the Congressional Record by Southern Con.
gressmen., The Supreme Court was accused of substituting naked power for
established law. and of plauting hatred and suspicion betweon the races. The
Court was even accused of violating its own prior decision.” With this attitude,
progress on desegration would be expected to proceed slowly at best.

The Supreme Court made it clear to both state governors and legislators that
their actionsgoubd nat defeat the implementation of the desegregation ordor.
Phe governor of Arkansas had tried to defv the government's integration of the
Lattle Rock School System i 1957 and was answered in his challenge by federal
troops and warshals: The handwriting was on the wall.
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In Cooper v. Aarun® the local school board tried to obtain a postponement
of the urder because of the turmail and hostilities in the area. The Court would
hear none of this argument. Constitutional rights could not be sacrificed to
violence and disorder. Arkansas finally agteed toa one-grade-at-a-time desegre-
gation plan for its schools. )

It was not until 1963 that any cases on specific implementation plans to meet
the desegregation order were decided by the U.S. Supreme Court. Then came the
case of Goss v. Board of Education.*® An attempt was made in a “transfer plan” to
allow a student to transfer from a school where he would be ina racial minority
back to his old school. The Court held.that this would result inevitably in
resegrogation and held-the plan to be unconstitutional. '

One of the instruments chosen to implement the Brown decision was the
Civil 'Rights Act of 1964. The two most significant Titles of the Act were
designed to put teeth info the desegregation movement through the control of .
federal funds fof education. Under Title IV, HEW would now monitor desegre-
gation effprts; assistance would be provided to districts attempting to desegre-
gate: and the Attorney General would now serve as the citizens' instrument for
bringing lawsuits against districts still practicing discrimination. Title VI stated
that discrimination practices would result in withdrawal of federalfunds from
educational programs. Appealing to the district’s pocketbook is often more
offective than appealing to their collective consciousness.

Finally. the concept of “all deliberate speed”—viewed as a joke in the
South--ran out. Prince Edward County, Virginia, had closed its public schoolsto
deny Negroes the equal protection of the law. Private schools established in their
place were being funded by the state. The Court put a stop to this practice.™
Again. in 1965, an attempt to prevent Negro students from taking courses offered
ouly in a high school limited to whites was defeated.”

\When the “transfer plan” failed in the South, a new gimmick arose to take its
plac e the “freedom of choice plan.” In Green v. County School Board of New
Kent County ™ in 1968, the Supreme Court ordered the board to come up with a
realistic plan which would work irimediately. Should freedom of choice prove
to be inferior to any other methed of desegregation, then freedom of choice
would be unaceeptable. In Alexaader v. Holmes County Board of Education”
Mississippt's dual school svstent was ordered to terminate and be replaced by a
unitary school svstem_only.

wWith the opders now out to desegregate immediately, questions appeared as
to the legality of the methuds chosen. Busing became a central issue. By 1969-70
thirty -nine perent of all public school children were being bused.” Busing was
idged to e a valid tool of desegregation in the case of Swann v. Chatlotte-
Meckenburg Board ot Education™ in 1871, The Court.added that future
construction must not be used as a tool to re-introduce segregation into the
« hool svstem Fintally, the Court held that no vear-to-year adjustments need be
made onee @ school svstem demonstrates that an affirmative action to desegre.-
gatre has beent accomplished. This landmark case mayv be thought of as the

elten tive w1 to e jure segregation suits in the South.
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In the North, matters have proceeded more slowly. Zoning practices of the
school board of Denver, Colorado, were judged to be the basis of the desegrega-
tion suit in the 1973 case of Keyes v. School District No. 1, Denver, Colorado. 7

The Court emphasized that unless a “'separate, identifiable, and unrelated” unit -

of the schoel district was segregated because of 8eographic structure or natural
boundaries, and the action was the result of “racially inspired school board
actions,” then the entire school system had to be desegregated.

Whether to involve the so-called

“white suburbs” in a desegregation plan

was ruled on in the case of Milliken v. Bradley.” The Court held that districts

\ involvement stops in the process of “racially inspired actions" will be the point

upon which the case of United States

v. Board of School Commissioners of the

City of Indianapolis will eventually be decided.” -

The question of whether there

SUMMARY AND FUTURE CONSIDERATIONS

v In the area of housing, segregat

lon still persists. Examination of demo-

graphjc data since 1970 indicates that there exists no evidence of any sharp shifts
in the residential isolation of blacks. Even in the suburbs, the trend has been to

follow the central-city segregation

of blacks. Black “invasions” of neigh-

borhoods and “white flight"* from the central cities are distorted concepts

Characteristic of only about two dozen
inthe populaticn, coupled with the c

cities. The eight-to-one majority of whites
ncentration of the black population in the

aforementioned twa dozen cities, virtually assures their remaining but a small
minority in the other 200 metropolitan districts of this country. Changes in this
condition will depend heavil y upon reductions in the practice of segregation in

the sale of housing in this land. ™
Considerable desegregation has q
as 4 result of the actions taken in the |

Iready taken place in the nation's schools
460°s. The sharpest gains, of course, have

come in the South. The percentage of black children in all-black schools has

declined from forty percent in 1968 to

forty-four percent in 1971 #Indeed, of al]

the areas in the country. the Suuth exhibited the Jowest dugree of racial

segregation in 1y72 m

 According to the National Opinion Research Center’s results published in
Seientific Amencan ™ thirty percent of all Amerivans favored integration in
1942 The percentage rose to seventy-five percent by 1970, In the South, the

trend of the whites in the South favori
1 IR to foutteen percent in 1956,

ng integration has risen from two percent
to almost fifty percent in 1979,
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Social class integration has proven of value in raising academic achieve- -

ment among blacks. The results of the (:oleman Report” pointed out that
integration for minority students cannot-generally be achieved without racial
and sthnic integration.** Further studies have shown that there is no loss of
white achievement under desegregation plans and their implementation. Yet
minority pupils are conversety harmed by segregation—their aspiratiors are
restricted and their confidence is much lower. Segregation tends to instill in
blacks tear, dislike, and avoidance of whites.* The benefits are obvious—the
neglect is criminal. : )

Still many unfulfilled remedios to desegregation remain to be handled—
open housing, minority hiring. minority business. guaranteed annual income,
ute.. qte not being pushed any harder now than they were when they were first,
proposed. The nation’s schools have been left the primary task of the redressing
of imbalances among the races ~much to the chagrin of sociologists and
educators alike®t s ‘

Major problenis stid remain. The 1977 reports of the Advisory Committee of
the 1.8, Commission on Civil Rights has listed fifteen major civil rights issues
<]l unsolved. Among these are: 1) education, 2} employment, 3) women's
interests, 4] special groups (blacks, etc.). 5) housing. 6) civil rights enforcement,
71 indigenons groups (American indians, etc.), 8) prisons, 8) police-community
relations, 101 economic issues, 11) voting and political participation, 12)
communications, 13} migrants, 14) health and safety, and 15) undocumented
ahens.® Desegregation now affects many new areas not originally covered in the
first civil rights actions. The procass has indeed been continuous and self-
perpetuating  the impact on the public has had repercussions far beyond what
had been expected. : '

Thotas Pettigrew® ' has taken a look into the future and has looked into the
twenty-first century to view the impact of race relations of America. Pettigrew
first points out that race relations actually fall into two processes. The phase
affed ting the vouny middle class is a positive reflection upon the gains made
anee 1954 The other process is that affecting the old and the poor—a negative
reflec tion of the countes's st failures. Both processes must be viewed together
1o understand the effect of race relations and minorities on American life styles.

Hy the vear 20 increasing numbers of blacks and other minorities will
jorn mndd e class whites i more comfortable lifestyles, while larger numbers
will continue o sutter from e onomic deprivation and racial discrimination.
Ra 1al problems will becote increasingly more economic problems—welfare
will sonm outwetgh status goals Busing is seen to be a dead issue by 2000-—
pephaced by new problems of “metropolitanism’ and greater income equality
deptands Minortties will probably ircrease their demands for change. while
whites will rednce therr oppaosition to change®?

Hon e ctteate these predictions will be depends upon many factors. All
\ntericans will have toa cepta commitment to the future. just as all those who
hav e s ot betare us bave had todo Failure to commnit the country to affirmative
ot e ontdd nnede all the good work whit b has taken so long to get underway.
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Once the benefits of desegregation are discovered through continued interaction
betweun the races, thid com mitment will become as natural as its advocates have

“s0 lung argued that it should be. Perhaps this time they will be heard by a larger
and more sympathetic: audience. . . .
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WARMEST PERSONAL REGARDS

Written by: Anon Y. Mous

School Central
Avenues of the Americas
Our Town, U.S.A.

Mr. Jonathon Doe, Sr.
Walden Pond Drive
Room 222

Our Town, {1 8 .A.

* Dear Mr. Doe:

Under the authority vested in me as Superintendent for Production. | am.
initiating this correspondence. My purpose is to explain the multidimensional.
reciprocal, syncretisic educational implications inherent In the lawsuit which
vou have filed. I)r. A (.. Buckpasser. the General Superintendent, has assigned
School Central's legal counsel, Mr. Anguish N. Chagrin, the mission of addrsss-
ing anv legal unplication. You will be hearing from him shortly.

Essentially, vou claim that vour son, John, jr.. could not read or write'at the
sixth grade level after having completed thirteen vears under the. tutelage of
School Central. Your contention being that this ignorance constitutes negli-
Rency, nusrepresentation, breach of statutory duties, and conssitutional depri-
vation of the right to an education on the part of School Central; thus, establigh-
ing his eligibility for pumtive and comprehensive damages in excess of one
mullion dollars. '

R andless of the tact that School Central does not have an established
policy athough a comprehensive and equitable Damaged Goods Policy is now
betng dratted). vour pusition s totally without credence. Your arbitrary posture.
espectally after School Central was gracicus enough to certify sufficient attend-
At e to qualifv him tor graduation. has sh cked our Establishment. It is obvious
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that vou are trving to use the judicial process to hold School Central legally

acountable for the end resalt of the educational process. Sadly, you cannot
imagine the inherent danger if the legal status of education were actually
hanged trom a privilege to a right.

You must always remember that School Central graduates whatever comes
oft the production line. Your demand that School Central ensure that a student
attain an aceeptable performance level violates acceptable cost constraints. Due
tor the advane ement of computer technology there is now sufficient data avail-
able for Schaol Central to be confident (to the .05 confidence level) that its
graduates have been exposed to a few major educational thoughts and practices,
whic b is all that can reasonably be expected. Goodness gracious, what do you
want' 11 bet that vou have problems in your organization. too.

Incdently, you have certainly irritated our Central staff with your salacious
Jatements about retention aud promation practices. After all, your child gradu-
ated ondy one vedr behind his class, Altogether, that's not too bad. It's much
better than the majonty of our graduates have done,

you should be happy to learn that ane responsible act will result from your
traitorous 4 tion At the next Board of Directors meeting Dr. Buckpasser will
propuose that all future enrofees be required to possess an 1Q. of over one
hundred Sehool Contral waill then have a fighting chance to score above the 50th
percentile on standardized tests.

A comprehensive computer analysis by School Central, International (and
there ts 1o higher powerl definitely establishes that vou have two other issues
ol under the domsnatiem of School Gentral. The granting of these students’
Prose ribedd Preparation tor post-Puberty Performance, PPP-PP (the PPP-PP is
ol sommetimes, tnace urately referred to as a Diploma) is threatened by your
el actton Fo torestalt this: School Central suggests that vou withdraw your
Law st nedhately

P loase beeady isedd that a motion is now being considered which willresultin
the ehimation of both vour tssies from the educational environment. Only
prompt caprtulation can torestall this action. Non-adherence ta this request will
saise thee preenanent record cartridge of both vour children to self-destruct. This
aitrnte ained tral action effed tuates total educational nonexistence: All future
s atien) upportanities being obviated as well as nullitication of any previ-
Custy asieed PEP PP S toindlude vour own' S hool Central has its own En-
Lot Dhyaston dediated to the confiscation of erroneously issued PPP-
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In summary, School Central believes that it is the responsibility of the home
and the school to work together (so, please refrain from pulling the “irate parent"
bit and do your share).

Lo

-

WARMEST PERSONAL REGARDS

Ima Paperpusher
Superintendent for Production -

P.S. You missed the point when®vou claimed that at graduation your child did
not resenible the “innocent™ that was entrusted to School Central. His pot-
smoking. lackadaisical nature. ill manners, vile language. pillpopping and gen-
eral stupidity cannot be attributed to Schoaldentral. Besides, these difficulties
are minor and relativelv insignificant,

P.P.S. Those who “cengs™ School Central live to regret it. .

)
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NEW DIRECTIONS
IN DESEGREGATION LITIGATION

Martha M. McCurthy
Indiana University

The author traces the recent activity in desegregation litigation. The pri-
mary focus is on the controversy which surrounds de jure and de facto segrega-
tion. Also discussed is the double standard as well as the determination of the
unlawful state intent.” McCarthy clearly points out that recent judicial rulings
have confused rather than clarified the scope of the remedies presently avail-
able to effectuate the desegregation of American schools. A comprehensive
analysis of recent desegregation cases is tied to an explanation of the Supreme
Gourt's recent rulings in its civil rights decisions. The author speculates that the
courts are becoming more hesitant to uncover constitutional violations and to
order massive student a reassignment plans as a remediation measure. It is
pointed out that desegregation cases may be a part of a larger judicial phenom-
enon indicative of an attitude of retrenchment away from the activism of the
Warren Court. The author feels that this decade may witness the emergence of a
new definition of discrimination.

Legallv-sanctioned school segregation is unlawful under the Constitution of
the United States: this fact is indisputable. When .evidence of such de jure
segregation is produced, state officials are obligated to take affirmative steps to
remedy the situation. In short. federal courts have broad discretionary powers to
effect relief when blatant racial discrimination in public schools can be traced
directly to state action. So far. the scenario is simple, but it is deceptively simple.
The complications start to multiply in geometric proportions as one analyzes
recent developments in the school desegregation arena. The continuing con-
troversies over the de jure.de facto double standard and the scope of federal
courts’ powers to order interdistrict remedies seem to hinge on whether a finding
of unlawtul state intent 1s present. The focus of this paper, therefore, is on the
evolution of the Supreme Court’s interpretation of the factors necessary to
establish unconstitutional state intent in school desegregation litigation.
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DE JURE VERSUS DE FACTO SEGREGATION:
A DUBIOUS DISTINCTION

Traditionally. the term de jure segregation has been used to connote segre-
gation by law. The notion of de jure segregation also has been extended to cover
those situations where overt acts of school officials, such as school district
gerrymandering. have obviously encouraged school segregation. De facto segre-
gation. conversely, has been defined as segregation which exists in fact but is not
the result of intentional discriminatory action on the part of government offi-
cials. :
Until 1970 courts did not deal extensively with de facto segregation and
usually rejected de facto concerns as buyond the scopeof the original Brown
decision.! Courts held that while public school students have a constitutional
right to avuid being the objects of discriminatton, they do not have a constitu-
tional right to attend or refrain from attending any particular school on the basis
of racial considerations unless there has been overt discrimination against them.
For example, in both Bell v. School City of Gary, Indiana and Deal v. Cincinnati

. Board of Education the federal courts reiterated that de facto segregation was not
unconstitutional as long as it resulted from racially isolated residential patterns
and involved no deliberate attempts to impede integration.?

There has not been unanimity, however, among justices when they have
decided public schoul desegregalion cases in areas other than the South. In
contrast td the Bell and Deal decisions, during the early 1970's several lower
courts started to blur the distinction between de jure and de facto segregation. In
t{obson v. Hansen, the federal district court in Washington. D.C. extended a
school distric’s affirmative duty to achieve integration to include situations of
de facto segregation resulting from unintentional”” administrative practices.?In
the court's view, ra¢ially homogeneous schools damage the minds and spirits of
all children who attend them regardless of whether the segregation exists by law
or due to natural conditions. Similarly. in 1970 a federal district court in Cali-
fornia held that school authorities have a duty to remedy segregation resulting
trom the exen ise of powers in a manner which creates, continues, or increases
substantial racial imbalance in schools “regardtess of the motivation” of school
officials.* Also. in 1972 a federal district court in Minneapolis held thas the
Constitution applies egually to all public school systems. regardless of whether
segregation is imposed by statute or covertly.s Thus, several lower courts have
evaluated the operative effect of school policies and practices rather than.
whether or not racial hostility was present, and a large number of jurisdictions
have ruled that de facto segregation must be remedied.

Civik rights groups have challenged the contention that where segregation is
detac to, noduty tocorrect is required. ‘They have questioned whether the origins
ot “natural” racial isolation in non-southern states were as “innocent™ as has
been presiousty assumed ” Proponents of erasing the de jure-de facto distinction
have o latmed that atfirmative state action can be found in almost anv situation
where segregated schools exist. Suppaort for this argument is provided by the fact
that states regulate very specitic aspects of schools from curriculum offerings to
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teacher certification. In addition, the ultimate responsibility for designing and
tedesigning school districts rests at the state level. Thus, it is asserted that any
existing schoul segregation can be attributed to state action and must be re-
medied by state officials. Furthermore, prior to the late 1940’'s, housing patterns
weregotirolled in most sections of the country through the device of restrict
covendgts which were sanctivned by the government; such covenants caysed
nce of racially and economically homageneous neighborhoodgland
Sonsequently, it is argued that segregated schools resulting fro
stances should be considered as de jure in nature as those
formerly segregated by law * This type of segregation is particularly sighificant
in large metropolitan areas where there is a high perrentage of blackfstudents
who are mainly concentrated in well-defined residential sections of the central
city, while most of the white students live in virtually all-white subusban areas.

Some legal commentators argue that the presumed differences’between de
facto segregation and de jure segregation have no factual basis.® Those favoring
thi: abolition of the distinction between de facto and de jure segregation insist
that a national standard in school desegregation remedies should be enforced. 10
Without national criteria that are uniformly applied. it is alloged that the legal
requirements involving desegregation represent an unfair double standard be-
tween the northern and southern states.

Although the Supreme Court initially was hesitant to enter the de jure/de
facto controversy. finally in 1973 it delivered an opinion regarding segregated
schouls outside the South. This decision. Keves v. School District Number 1,
‘involved alleged discrimination in the Denver public schools.!! In a seven-to-
© one decision, the Supreme Cowrt held that wherea policy of intentional segrega.
tion has been established with Tespect toa significant portion of a school system,
the burden is on the school authorities to prove that their actions as to other
segregated schools in the system were not also motivated by a segregative intent.
The court beld that operational de jure segregation could be found in states other
than the seventeen that mamtained dual school districts by law in 1954 and that
the difterentiating tactor between de jure segregation and so-called de facto
Seglegation — “is pyrpose o intent to segregate. 12 Thus, in keyves, the Supreme
Coart ruled that “intentional” segregation. whether or not imposed by statute, is
ticonstitutional. : ] . .

fustice Poswell i a separate opinion in Keves, urged the Court to abandon
the distingtion between de jure and de facto desegregation in its decisions. ! He
stated that segregation 1 s hools outside the South was fully as pervasive as that
insouthernsthies prioe i the desegregation deceees of the pagt decadeand a half.
He also stated that the sl ot operating separate schools was no less in Denver
than it was i southerit ctties Furthermore, he asserted that “public school
authorities wre the responsible agency of the State.” and therefore, *if the
attirmgbove duty doctrine s sonnd constititional law tor Charlotte, it is oqually
it tnrﬁeuﬂr.«.ﬁ' ¢ . , .

by contrast o fustioe Powe]jéy Viewpoint, Justice Rehnquist argued in his

dissenting cpmion that situations of de faecto segregation should be treated
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differently than legally sanctioned segregation: “In the absence of a statute .
requiring segregation there must necessarily By the sort of factual inquiry which
was unnhecessary in those jurisdictions whe cial mixing in the schools was
forbidden by law.'* He further admonished the Court majority for sanctioning

¢ broad discretionary powers for federal judges to uncover unlawful school segre-
gation:

Underlying the Court's entire opinion is its apparent thesis that a district
judge is at least permitted to find that if a single attendance zone between two
individual schools in the large metropolitan district is found by him to have
been ‘gerrymandered.’ the school district is guilty of operating a *dual’ school
system. and is apparently a candidate for what is in practice a federal receiv-
urship 16 Q.

%2 c

Despite the lack of agreement as to whether the Court majonty wet too far
or not far enoughtin eliminating the de jure/de facto double standard, the Keyes
opinion did establish that the essential ingredient of unlawful de jure segregar
tion vutside the Sbuth is a finding of **segregatory intent.” However, the mean-
ing of ""segregatory intent” was left judicially unclear. Such ambiguity in Sup-
reme Court guidance has nurtured diversity in lower court interpretations of the
constitutional mandates. Some courts have sought specific proof of intent while
others have viewed intent as inferrable from actions where the predictable
consequences are spgregatory.t? '

Many egalitarians anxiously awaited the Supreme Court decision regarding
segregation in the Detroit publu schools in hopes that the ruling would offer the
much needed clarification vis-a-vis the legality of de facto segregation. In this
case, Milliken v. Bradley -the Supreme Court overruled both the federal district
court and the Sixth Circuit Court of Appeals that had required multidistrict
desegregation involving Detroit and the surrounding suburban districts.!®
Under the district court's order. desegregation would have been effected by a
metropulitan plan embracing Detroit and fifty-three outlying districts. In revers-
ing the lower courts. the Supreme Court Held that a multidisfrict, area-wide
remedy tor single-district de jure school segregation violations may not be
tmposed where there 15 no finding that the other school districts failed to operate
unitary school systems or committed acts that enhanced segregation within the
de ure district Furthenmore. the Court majority conc luded that the district
houndary lines had been established with no intent to foster racial segrogation.
The majorits emphasized that school district lines may not be casually ignored -
because the concept of local control of public education is a deeply rooted
tradition tn this country

Justie Douglas. in his dissenting opinion, took issue with the majority
position and argued. 1f this were a sewage problem or a water problem, or an
energy problem. there can be no doubt that Michigan would stay well within
federal constitutional bounds if it sought a metropolitan remedy.” ' Although
the Detrott deaision isased to support the contention that cross-district remedies
should not be employed i desegregation cases, the Supreme Court actually did
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not state that interdistrict remedies never would be appropriate. Instead, the
Court cautioned lower cqurts to be sure that the scope of their remedial decree -
equates the constitutional violation uncovered. '

Even though the Supreme Court reluctantly entered the de jure/de facto
controyersy, it has delivered several recent proclamations in cages involving
Pasadeng. Austin. Indianapolis, and Dayton which appear to be broadening the
de jure/dd facto gulf and narrowing the grounds for finding unconstitutional
school segregation.?® The touchstone in these cases has been an asseasment of
the racial neutrality of governmental motives. Consequently, the Court has
concluded that sume segregated school districts themselves have not intended to
to create the segregated conditions. .

A NEW THEORY OF DISCRIMINATION:
IMPACT VERSUS MOTIVE :

ltisevident that the Supreme Court is hesitant to expand its interpretation of
constitutional guarantees and to sanction broad remedial tools for the elimina-
tion of school segregation. Although civil rights activists have turned to federal
statutory provisions in hopes of gaining greater relief than is currently possible
when challenges are based solely on federal constitutional guarantees, there is
meager evidence that this approach will provide acceptable solutions. Recently,
the Supreme Court has interpreted civil rights statutes as narrowly as pobsible,
thereby limiting rather than expanding the protections afforded to citizens
under these acts.?! Furthermore. little deference is being given to federal agency
regulations in deciding cases.??

The Supreme Court's posture in desegregation litigation cannot be divorced
from its stance in addressing all types of discrimination. It may be that within six
vears a theory of discrimination was created and destroyed. In 1971 the Supreme
Court atticulated the disparate impact” principle for evaluating the legality of
policies under Title VI of the Civil Rights Act of 1964 which prohibits discrimi-
natf_un inemployment on the basis of race, creed, national originor sex. In Griggs
v. Duke Power Company. a case involving racial discrimination, the Court
declared that proof of intent was not necessary to establish unlawful discrimina-
tion. 23 Thus, practices with a disparate impact on a protected class had to be
accompanied by evidence that they were necessary to job performance in order
to withstand judicial scrutiny under Title VII. i

The “disparate impact™ theory, although grounded in Title VII, began to
infhuence constitutional litigation as well, However, this development cametoa
haltin 1976 with the Supreme Court’s decision in Washington v. Davis.? In this
caise plaintiffs were black applicants for admission to the police training pro-
gramof the Districtof Columbia who were rejected because of their low scores on
averbal skills test (Test 21) given to all applicants. The trial record showed that
four times as manv blacks as whites were eliminated by the test. Hence, the
appeals court concluded the plaintiffs’ due process rights had been impaired
because police oftiogls failed to conform to the Title VII standard set out in
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Griggs. In essence, the appellate court found that because the verbal skills test
had a disproportionate impact on blacks and was not substantially related to job
performance, the plaintiffs’ constitwtional rights had been abridged. However,
the Supreme Court reversed the holding of the C.ourt of Appeals. Justice White,
writing for the Supreme (lourt majority, declared that the appellate court erred
when it equated Title V'l standards and constitutional standards. While recog-
nizing the Griggs principle, the Court majority in Davis emphatically stated that
avidence of a disparate impact alone will not evoke constitutional guarantees.
Aggrieved individuals must also show that the challenged policy is an inten-
tional devigto disadvantage a protected class. Consequently, a disproportion-
ate impact must be accompanied by unlawful motive in order to abridge the
United States Constitution. .

The Court majority found that the verbal skills test in Washington v. Davis
was used for a permissible purpuse—to improve police effectiveness—and
without discriminatory intent. The majority concluded that the Federal Con-
stitution and the Civil Service Act {5 U.S.C, s 3304) permitted the use of a test that
predicts performance in a job training program rather than performance in the
job itself. Approving the district court's holding on that point, the Court de-.
clared:

Based on the syidencs before him, the District Judge concluded that Test 21
was directly related to the requirements of the police training program and -
that 4 posittve relationship between the test and training course performance
was sufficient to validate the fuormer, wholly aside from its possible relation-,
ship to actual performance as a police officer. . . This conclusion seems to us
the much more sensible construction of the job-relatedness requirement.2*

’ . 1]

While Justice Stevens concurred with the majority opinion, he stressed that
racial inpact may often be sufficient proof of discriminatory intent and that “the
line between discruminatory purpose and dlscriminatory impact is not nearly as
bright. and perhaps not quite as critical. as the reader of the Court’s opinion
unght assime "3 .

The dissenters 1 Washington v, David, Justices Brennan and Marshall,
rejed ted the majority s definition of “job-relatedness™ in testing. * They asserted
that the regulations of both the Civil Service Commission and the Equal Em-
ploviment Opportunity Connmission, as well as the Court’s decision in Griggs,
require that an emplovment test be related to actual jub performance. Brennan
and Marshall were unwithng even to concede that the test in question measured
stceess tn the traning program

Several desegregation orders have followed the logic outlined in
Washieton v Puvis Ina six totwo decision involving Pasadena, California,
the Supreme Court magonity ruled that the district court was not entitled to
eeaquiite the schood distric t 1o rearrange its attendance zones each vear to ensure
that the desieed racial miey was maintained in perpetuity, as long as the initial
maplementation of a desegregation plan had accomplished its objective.2 Jus-
tie Relunpost sdelivering the majority opinion, stated that having once
achieved e bl neatral attendance pattern. the district court had fully per-
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formed its function of providing the appropriate remedy for previous racially
. discriminatory attendance patterns. '

In a subsequent case involving Austin, Texas, the main issuo was the
constitutionality of the city's neighborhood school policy.* The Fifth Circuit
Court of Appeals had found that the implementation of a neighborhood school
plan in Austin created intentional school segregation due to the existing resi-
dential segregation. To remedy this intentional discrimination, the appellate
court urdéred a massive busing plan involving appmxima'Lely forty percent of -
* Austin’s 60,000 students. The United States Supreme Court, however, vacated
the court of appeals decision and temanded the case fof reconsideration in light
of Washington v. Davis. Accompanying the one sentence order was a four-pago
concurring opinion written by Justice Potvell in which headmonished the court
of appeals for ordering a’busing plan more extensive than necessary to correct
any constitutional violation committed by the school board. Furthermore, Pow-
ell contended that fhe plan required annual readjustments in student assignment
zones to counteract the effects of changing residential patterns, which was in
direct conflict with the Supreme Court's proclamation in the Pasadena case.!

One month after the Austin desegregation decision, the Supreme Court
deliyered an opinion in Village of Arlington Heights v. Metropolitan Housing
Development Corporation. 3 In this case, a racial discrimination suit was filed
because Arlington Heights refused to rezone to allqw a moderate and low income*
housing project to be built within its boundaries. The Seventh Circuit Court of
Appeals held that the ultimate effect of the refusal to rezone was racially discrim-
inatory: hence. the Village Planning Commission’s actions violated the equal
protection clause However. the Supreme Court reversed the decision. Justice
Powell, writing for the majority. articulated that plaintiffs did not bear the
burden of proving that race was a motivating factor in the planning commis-
ston's decision ,

Two weeks after Arlington Heights was handed down, the Supreme Court
1ssued an unsigned. one-sentence order in which it vacated the ruling of the
Seventh Circuit Court of Appeals regarding desegregation of the Indianapolis
public schools Y In July. 1976 the appellate court had ordered that 6,500 black
studentsbe bused from the inner city to schools in surrounding predominantly
white suburbs The cross-district busing plan was based on the finding that the
state hatd contributed to racial segregation by leaving school district lines intact
when it created a metropolitan government for all municipalities, including
Indhatapolis. with Marion County. However, the Supreme Court ordered the
lower courts to reconsider the Indianapolis case in light of the decisions in Davis
and Arlington Heights Thus. the lengthy litigation involving desegregation in
Indianapolis tomains unsettlod

I school desegregation case involving Davton. the Supreme Court seemed
to toltow the Das s deoe trine in limiting its finding of unconstititional segrega-
tve practices ™ Phe Court found a disparity between evidence of constitutional
vielations i Davion and the Usweeping remedy " imposed by the courts and thus
remended the case tar further review Subsequently, the federal district court
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endorsed school board action to dismantle the desegregation plan. Although
additional appeals are in progress, it seems doubtful that a large scale busing
* program will be carried out in Dayton.* Wilmingtoh, Delaware also recently
received another reprieve from implementing a nassive student reassignment
plan’to achieve desegregated schools. Following the Supreme Court’s direction,
the federal district court in Delaware ruled that it was educationally unsound
and adminstratively undesirable to bugin desegregation unti the fall of 1978 in
Wilimington. As a result. the suit initiated in 1971 is still under investigation
while schools in Wilmington remain segregated.’ '
tn cases following the Washington v. Davas guideline, the Supreme Court
has reiterated that an official action will not be ruled unconstitutional solely
because it resalts in a facially disproportionate impact. Although recognizing
that the resulting discriminatory effect is not irrelevant, the Supreme Court has
emphasized that unlawful motive is the necessary trigger to abridge constitu-
- tional guarantees. Thus. the crux of the northern desegregation dilemma hinges
on the distinction between motive and impact. and in recent cases plaintiffs have
been forced to carry a heavier burden of proof in establishing that unlawful
motives exist. The Supreme Court had indicated that ‘benign neglect’ alone does
not abridge constitutional guarantees. Some overt. intentional act to disadvan-
tage protected groups must be present in order to evoke a federal remedy. This
demonstration of direct unlawful intent poses a formidable obstacle for those
soeking rehief against alleged discrimination, If the Supreme Court continues to
declare that 1ntent cannot be inferred from observable actions, then desegrega-
tion remedies mav not be required in many situations t:urrently being con-
tosted .V’ o '
indeed. Washimgton v Davis may mark an important shiftin the interpreta-
tion of the United States Constitution, Ty the year since Griggs v. Duke Power
Company . policies which appeared “neutral®’ on their face, yet had a disparate
rac ial impac . were viewed with suspicion by the courts. Defendants were faced
with the burden of proving that their acts or policies were compelling. InGriggs,
the Supremne Court’s interpretation of ‘Title VII of the Civil Rights Act of 1964
umplied that intent was not relevant if an act or policy proved to be discrimina-
tory 1t effect However. cases using the analvtical approach to discrimination
outhred in Washigton s Dayis appear to be eroding the protections articulated
mn Griggs
Fyen though the Supreme Court continues to affirm its allegiance to Griggs
for statitory review its recent decision inGeneral Klectric Company v, Gilbert, a
case mvohung alleged sex discrimination in employment. indicates that the
constitutianal prie iple sonfluencing judicial analysis of alleged discrimina-
tars pras e es under Tithe VIE® The challenge in Gilbert was based on Title VII
growds  but nouetheless the Courl, relied heavily on the constitutional
arguiments m uphobding a disability benefits policy with a dispronartionate
etter t on wotmenn Phe mere fact that the policy had @ dramaticelly different
gt the two sexes didnot convinee the Supreme Court that 4 Title Vi
vielation was involved
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This recent judicial posture is ripe with implications for future litigation,
not only involving school desegregation, but also regarding the entire spectrum
of civil rights. it can be extrapolated that state officials have no duty to remedy
situations where practices have aglisparate impact on vulnerable minorities or tp
give preferential treatment to any group due to past disadvantages. The Supreme
Court seems alarmingly close to ruling that the state can stand by and watch
discrimination take place as long as government officials do not encourage the
discriminatory practices In short, policies which impact differently on various
groups will be sanctioned as long as motives are deemed to be pure,,

Therefore. it appears that the Supreme Court has traveled a complete circle.
renouncing the “disparate impact” doctrine for constitutional analysig and
substantially eroding its potency for stafutory review. How far the courts will
carry this line of logic remains to be gleaned from the progeny of Davis and
Gilbert, but it seems likely that the Supreme Court will continue to limit the
scopeof federal protections and thus force individuals to seek rolief from dis-
criminatory practices under state constitutional and statutory provisions.

Unless the Supreme Court resolves the “motive/impact distinction,” the
power and the duty of school districts to correct school segregation may be
eroded. There is no scivntific standard that can be employedmeasure the specific
intent or purposes behind one's acts or policies. It is a fairly objective task to
evaluate whether or not segregation exists. but it is much more difficult to
establish with certainty that a governmental agency's intentions are pure. s a
mere declaration of one's motives enough to establish that honorable intentions
are present regardless of the disastrous results that the actions may producé? Or
stated anothef wav. how devastating must the results ba in order for a discrim-
inatory intent to be infereed ? It s disheartening when one gealizes that these
questions remain as « louded. if not more so. than they were in 1954 whan the
landmark Brow o decision was delivered. if a protected class may not rely upon
social science evidenc g regarding the disproportionate impact of certain school
practices as “proof” of racial discrimination. the mandate of Brown may soon
besome meaningless

fis ditficult to evaluate whether recent desegregation orders are indicators
abt a larger svstemiue change i the law of civil rights or whether the decisions
shoubd e viewed tsolation as having little precedential value. 3 It may be that
litigation mvolving school desegregation is_part of & more global legal phenom.
enon signaling il retrenchiment trom the activist Warren Gourt era. Indeed.
thus i ade may be w itnessing the einergence of a new definition of discrimina-
tim
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oy scdeti e f diserrminatary monsation because the natural and foresseable consequences of the
o ool st s 4 tians wers t create and maintuin sogregation, Schoo Dist. of Omaha v United
Shates. 31 F 2d ‘o8 Hth (ar 19771 36 PISLAV 3421 [Jantary 3, 1978] :
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W e Thomas T Fivgare Vistinoand indianagolis A New Approach to Desegragation?” Phr Delta
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THE BURGER COURT AND SCHOOL
INTEGRATION, 1978: THE END OF THE
SECOND RECONSTRUCTION PERIOD,
1954-1974 |

e
Frank Brown, Professor
Department of Educational Administration
State University of New York at Butfalo

The author res pew s the legal position taken by the Burger court in relation-
stuptaschoobintegration: his niost provocative discussion is predicated on the
pesttion that the pertod between 1954 and 1974 kas been a Second Reconstrue-
ton period w hich s now ending. The Supreme .t is identified as continuing
terbe altmost radically Conservatis e on the issue of school integregation. There is
a discussion about the insleading distinction hetween . de jure and de facto
sdesegregation The Milliken o ase is roviened in light of the effect of a metropoli-
e reanedy as au altempt o coree t Constite tional vielations. Brown discusses
severtad specifie changes which the Conrt has made which appear to limit further
sitedration of puble education Phese changes inclyde: (1) stunding to sue: 2]
cpportunties toobring class ac beon sunts, (3] which tosts ofevidence will be used,
et buding thes strnc b sertam test, (47 e e de fucto distinctions and intent to
segredutes g lintations ot peanedies toward desegregation: and (6} the legai
process berantegrahion athorteys teses aned rights.,

Nevetab vears auo when ! started w Atehing the ULS. Supreme Court on school
stesrtion isstes tor tremds on o Brberal-conseny ative cantinuum, [ concluded
Huat the iy swas st out ' And. thdeed, a survey of relevant material on the
Conrrt dress soelar s om fas s Hawever, the verdict is 1n and discussions on
e tapie Dy L review articles Y hooks 4 newspapers® and magazines® all rate
P curhent Supeeane Uoutt as ey conservative to radicallv conservative on
o hoal istearation Rewarding the mdiv idual Justices of the Supreme Court,
Robiort O N ovcoard plaeed them in three dtegores: Assoctate Justices William )
e froand Phureood Maprshall are Cassified as tiberals: Assochite Justices
Pewas ko Powel e and fohin E ol Stevens, Peter Stowart, and Byron R White ds
rerherates md Nasoe e foste es Harry A Blachmon ara Willi i H, Rehnguist
ottt e Bt e A\ e Burger as consery atives Hewever an st
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impuortant issues involving civil rights and human rights issues the Nixon-
appoutted conservatives can always count on at least two moderate Justices to
join them. . -

How strong is the conservati ve trend by the Burger Court? john Bannon,2an
attorney with the Civil Rights Division of HEW, and writing for it, feels that the
Court is conservative and states that' '

The Supreme Court.  in s recent school desegregation decisions, has
firmnly embedded in our jurisnrudence the misleading distinction between de
jure and de facto segregation. De jure segregation is imposed by law; de facto
suprogation 1s assumned to occur because of neutral factors such as residence.
1t yeems that. for the foresevable future, the de jurede facto distinction will
he ussd to allow and legitimize segregation in the nation’s schools. The
Court's decision 1n the Detroit. Pasadena, and Austin school desegregation
cases make this « lear These . cases have strengthened the de jure/de fatto
distiction 1 two ways: firct, by limiting the scope of the remedy. . . and
weond. by refusing to allow intent to segregate to be inferred from raclally
dispropurtionate impact or etfect,

Aerrick A Bell.Tr writing on the subject of school desegrogation litigation
top the Yale Law Journal states flatly thata lack of vigorous support by the Courts
along with other changing conditions has just about ended public desegrega-
tion * This view of the Ceurt's status is also shared by Nathaniel R. Jones, General
Connisel for the NAACE. Y Jones agrees with Justice Thurgood Marshall’s
dissenting opumon in Milliken v, Brudley (418 11.8.717,1974), the Detroit school
desegregation case Marshall stated that:

Facday s holding, 1 fear. s more o reflection of perceived public mood that we
have gosne tar enough m enforaing the Constitution's guagantees of equal
piatice than 1t ts the product of neutral principals of law.

loties saw 1 Millthen v Bradley the culmination of a national anti-black
e ement and labelied the decision the *Detroit Dred Scott” decision. '? 1.8,
Conrt ot Appeals Judae | Skelly Wright felt that the Gourt's decision in Milliken
wonld resudt 14 national trend toward residential, political, and economic
aparthend twhich hast not ondy (been) greatly aceelerated; it has been rondered
powitinate and victaal iy rreversible, by force of law.""4¥ The late Justice William
() Duoushas s the Valitken dedision as putting “'the problem of blacks and our
sor bty D § o the period that antedated the sopdrate-but-equal regime of Plessy
v berarsan B Fhe teeiinus of these individuals can be summarized in historical
and poitical terms . The secand reconstruction era, 19541974, has ended. The
Briad Do ootintiine on vra 1870 1890, also lasted twenty vears. As with the first
poccnatriec tien peerod we huad the “Compromise of 18407 which culminated
with ¢ supt tioe Conrt decision of 196 (Plessy v, Ferguson %) which retarded
Crond progeess with s Csepatate but equal” doctrine. Today, in the Detroit
b desewiegation decision m PI74 we see the culminagtion of the “Compro-
Mitae b 10500 4 petee 1 rom aegressive state action to eliminate the negative
Atton e o orat et preseat taoal discrinnation *
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What did Justices Marshall and Douglas see in Milliken that escaped the
general public? What did Circuit Judge J. Skelley Wright see? What did
Nathariel R. Jones of the NAACP see and the others concerned about racial
equality in this country ? The Supreme Gourt in Milliken changed several rules
established by the Warren Court that would make it almost impossible for
plaintiffs to seek redress through the federal courts. First, itchanged the rules for
presenting evidence in cases involving historical racism, While it had been a
practice in such cases to place the burden of proof for non-discriminatory acts on
school boards and state governments, the Court applied that principle to the City
of Detroit but with suburban school districts the burden was shifted to the
plaintitts. And as history would have it, whoever has the responsibility for the
burden of proof. loses. Thus. in reality a metropolitan remedy would be
impaosstble because plaintiffs could never satisfy the Court's standards of proof;
and whan the Court added another Burden for plaintiffs in 1976, not unly must
plantitts prove that extensive racial segrogation exists but they must prove
intent.!” Second. the Court in Milliken held that for the purpose of law,
education was a local fun-tion not a state function. Thus, it was not possible to..
seek reliet from the state. Third, seemingly neutral residential policies that
restrict blacks to ghettos would continue and so would segregated schools.
Fourth, what Associate Justices Marshall and Douglas saw along with Circuit
Judge ] Skelly Wright and Nathaniel R. Jones of the NAACP was that decisions of
the Supreme Court are more closely related to the collective social and political
values of the fustices rather than ubjective “facts.” and that the conservative
Court that former President Richard Milhous Nixon sought had been consum-
mdted For example, the Bakke case which is currently before the Court ¢laims
that o white medical shudent was discriminated against in admission to the
school which s tene: Bat the Fourteenth Amendment permits such discrimina-
Homattherr o compelling state interest;” and the Court's decision in this case
will depend more upon the Justices” collective value system. rather than an
abjective evalwation as to whether or not a “compelling state interest” existed
that reqiired some ractal dise rimimation in medical school admissions, And
whethes ar ot such diserimimation places o stigma of inferiority on the white
Lace s albsoa vadue udennent

Poday see do ot has e to guess about the true mood of the Burget Court. The
frueanood af thas Court e documented by the Court itself. Inan arrogant opinion
of thee Court weitten by Walliam H Rehnguist i Board of Curators of the
Cnnversity o Measonres Chariate Horowitz ™ in which o medical student who
woisdiopped tom the sohood vweek short of graduation asked the sehool to give
e b wioe s v wond cxample of the Court's mood The student in this
case 4 halomte biorowate biest + st under the Civil Rights Actof 1871 (known
Faiterdy as he Rio Rl KR et aind cierently as 42 U'S. L osection 198:4)
asking tha e Gnnverety e her o heartng Section 1983 states that an
el e e e g s anrseal bearing if he s o property or liberty
vterest s S b T e pdtdt lanmed a liberty iterest on the grounds that
e et ke ot ditti alt bor her to get tutute eiploviment in the
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health treld or get admitted 1o another medical school. The plaintiff cited prior
Court rubings i these matters to hack up her claim for « foymal Hearing.'* The
Bueges Cowrt heldthat prior decisions in this area, inclpding such cases as
Stdetman. Roth Bishup. and Goss had been misinterpreted. Jurther, that Ms.
Hotowitz had no hiberts tnterest at stake; and even it she had, the university had-
already met the requirement ot due process under the ¥ uurtmmth Amendment,
the ttormal teedback gven the plaintitf about her progress; and, in fact, the
uimversity went bevend what the Court would have required. The Court went to
wreat lengths togive o more consers ative interpretation of its earlier decisions in
this area Whitle the Court separated academic dismissal from disciplinary
disnissal, it went o to sasy that even here, its decision in Goss ineant only that
stidents must be @iven an wntormal hearing with school officials, and that no
tornal hear g was intended  The Courtused a litany of cases, mainly state cases,
dating back 1o 1914 to u Srstgglecision on historical grounds. What is the
message here 2 The Burger Court s using opinions of current cases to reinterprot
parbien Cott Cases 1 fhore conservative manner; and thereby saying to the
amembers of the Iegad protession nat to rely strictly upouo earlior Court cases in
propanng their briete check out our Latest interpretation of the issues involved.
Fhee arttowant tome i whie b the opinion was written indicates huye strongly
whiat fustices Nttt gt 1’”“\'“\ tame to rmh/v in 1974, that the “Nixon
Coniet” had arcved

From this petnt. Dwiildise uss tn more detail the basic changes made by the
£ onnnt it may by edooned tusther itegration of public schools: (1) standing to
e A apportinties B heang cLiss action suits: (3] what test of evidence will be
oareh e cational o straect sceatiny test, (4} dejure-de tacto distinetion and intent
ta sttt v ontation on temedies for dessyregation, and (6) the legal
e o intesntiat dboenes s tees and rights The Societv of American Law
P bt airnen b e supretnse Court hists thesse areas as the ones where the

Hreeat fpdie i o boany e v e g rend 2

STANDHNG TOSUE

P et ethesed o capmitements of standingg betore the Dourt. Uolike
N ren ot poa et e mpst demonstyate the Artu 1in requirement of

e, s tet ot e Caotirt bas tninmoawed 1ts interpretation of rules
St the et e b antep andividial's nights and has demanded proof
B ettt e e T ae they were telving upon wene desgned to protect
e Pro e oo g oot ate ittt for plamitts to hong suits against
I N I TR A efrts

ao e e o] ooy an b oand wrant plaintitts standing

' o A Coeenterent e Winthoy Sebdhin 2 Simon v Bastern
| S N N T I TR TR Y ITS Y OF FTTH IR Y Foosendeng City Board of
i : e N e b derate tie ntte by wronp menbers who
(".\ N Sk bt workesd s He sabanh of Penfield charged
\ o banndy aod Tona dereaty 2o ordhinanoes as



discriminatory The Court denied them standing, because they could net
demonstrate "injury in fact.” The Court indicated that its standing requirement
could have been satisfied only if a developer of a moderate income housing
project had applied for permission to build and had been refused. The trial never
took place. In Simon the Court denied standing to low income individuals who
challenged an Internal Revenue Service ruling, sliminating a requirement that
non-profit hospitals serve low income patients to the extent of their financial
ability. which they claim violatéd the Internal Revenue Code, and encouraged
huspitals to deny services to low income patients. The Court failed to see “injury
in fact” because Plaintiffs could not prove that a change in LR.S. rules would
result in increased sorvices to low income patients. The Court reasoned that the
hospitals could choose to give up their favorable tax treatment rather than
provide increased services to low income patients. In Spangler, a school
desegregation case involving the Pasadena public schools, parents opposed to
Pasadena’s desegregation order were not allowed to formally intervene in the
case because they were not a part of the original suit and therefore they lacked
standing In comparison, a Calitornia Court allowed a group of parents opposed
te school integration in the L os Angeles City Schools to intervene rather late in
the case 3¢ ' . '

Also, in Warth taxpavers ot Rochester were denied standing to bfing a suit
apatnst suburban Pentield for individuals who were unable to find housing in
Penfield Middleand upperincome individuals could not assert the rights of low
mcome indiveduals But i Sigleton v Walff2* the Court granted standing to
doctors ta challenge a state law denving Medicaid benefits to patients who
underwent certan abortions Doctors were allowed to sue on behalf of their
patients or assert the rights ot othees

tntheatea of controversy . the Court has narrowed the definition. In Rizzo v
Conde P case invalving <latms of continued mistreatment of minority group
members by the Philade lphia pohce department, the Court expressed serious
doubts that the case et t0 - et e H requirement of controversy. It is expected
that sunilar cases hrought Fetore the Court in the tuture will be denied standing;
that as they will not bee heasd The Burger Court has noticeably restricted the
tights ot plantitts to use the tederal courts to correct abuses by state officials,
espectally those tiing ander sectton 1983 of the Civil Rights Act of 1871 by
eapanding the equitatde restiant doctrine which states that a federal court will
not ordinany engoin s perebig state proceeding fHutfiman v Pursue, Ltd., 420
s a1 That doteoge had beenn weakened by the Warren Court in
franbeoscake o Prster 1 1S 40090 1900) which invelved a Louisiana
sithtersevse L disedd b0 baargss blae ks

Closety tetated to standing to sue is the concept of mootness in the De
P eenwhe bovebote dudent Cablenged the U niversity of Washington's
P s b eed dimessron poinoy e Conrt rided the case was moot becatse it was
et v s oo hon st the plantedt had gradoated pwhich was what he asked
o T e o os ke that due e admitted In fncobs v Board ot School
faanr e o b g e peesee nvolv e students who fonght 1o et
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their newspaper published was ruled moot because the students had gradyated.

In school desegregation cases, however, the Court to date has refused to declare
them moot becauss original plaintiffs had graduated.

" On a related matter, the exhaustion of state non-judicial remedies before:
plaintiffs in school desegregation cases can sue are generally not required.»
Such a mqulrenmnt would delay school integration cases for years.

S'I‘ANDING TO SUE VIA CLASS ACTION .

Class action is a special form of standing to sue. In mosf school integration
cases, class action status is a must. Class action suits were developed in order to
sarve many individuals with similar claims. Although the Burger Court still
grants cluss action suits, it has narrowed rules for granting class action status.
The four canditions for granting class action status are that: 1. the class must be
su numerous that joindérs of all members is impractical; 2. the question of law
must be common to all members of the class; 3. the claims of the parties must be
typical of the entire class: 4. the representative parties of the class must be able
adequately protect the interest of the class: 5. class action must.be superior to
other methods: and 6. in non-civil rights class action suits, each member of the
class, individuallv. must show a potential loss of at least $10.000.** The Civil
Rights Actof 1871 {42 1 S.CC.. 1983} does not require proof of loss in any amount,
but 1t does require mdmdudl notice to all members of the class.

Class action rules which require notices to all members of the class, and
which require that representative parties must be able to protect the interest of
the class. are very important for plaintiffs who are poor. A few class action suits
have heen denied standing because plaintiffs were considered too poor to
sustain a lengthy and castly law suit. This could make itdifficult for poor people
*to bring suits against locdl school systems. The Court has also restricted the
pavinent of attorney fees in class action suits making it diffic ult for poor
plamntitts to secure legal asststang e, ¥

JUDICIAL TEST FOR EVIDENCE

Fothis point. Thave been discussing techniques in getting the Court to hear
vour case. now rules tor the trial must be established. The Court generally will
emplov etther the 1 traditional test where the barden of proof is on those
chadlengina . state palicv, 2 or the strict scrutiny test whers the burden of proof
tvon the state: The strct seruting test is employed when the Gourt had decided
that the State mast show a "suspedct” classification such as race is involved.
Theretore the bina battle s aver what test will he applied. If the strict scrutiny test
s apphied the State will nearty always lose ana df the traditional test is applied
the pluntitts will aearly always lose.

Phe tmpastame o the judicial test .npp}/ml m a cose is clearhy stated by
fustice. Starshall oo suit challenging the mandatory retirement age for
Massachasett < state policemen * The Court in this case reaffirmed its require-
ment staed oy Hoedrigie s 3 that there is strict seruting of a legislative

HH

(,\



classification only when the classification interferes with the exercise of a
“fundamental” right or uperates to the disadvantage of a ‘particular “suspect”’

class. Justice Marshall in his dissenting opinion cited several cases suggesting .

application of the strict scrutiny test and noted that although the Court
outwardly adheres to the notions of **fundamental” rights and "'suspect classes,
it had appareiitly lost interest in their continued recognition.

Six other cases illustratg Justice Marshall’s opinion about the application of
strict scrutiny test of evidence by the Burger Court. In Mathews v. Lucus,3? the
Court denied the “suspect” classification to illegitimate children. Plaintiffs
challenging school board reapportionment in Louisiana were denied the strict
scrutiny test on hoth “fundamentgl" rights and the “*suspect” classification.’8”
Plaintiffs in Mississippi were denied the strict scrutiny test involving a district
hiring policy brought by the Justice Department.?® While in school integration
cases in Detroit*® and Buffalo*!, the strict scrutiny test was granted to challenge
within-district segregation. but the traditional test was granted to challenge
metropolitan segregation involving their suburbs. . .

Departure. of the Supreme Court from its tradition of granting plaintiffs in
schoolintegration cases the strict scrutiny test came about when the issue was no
longer de jure segregation. segregation by law, but de facto segregation due
mainly to segregated housing patterns. In the Denver*? school integration case,
plaintiffs were denied the strict scrutiny test, but the Court shocked the
educational community when it declared that education was not a “'fundamen-
tal” right, nor would the Court consider low income students a ''suspect"’
classification.* The “fundamental” interest concept is in essence the Ninth
Amendment to the 1S Constitution, which states that rights enjoyed by the
peuple but not listed 1 the Constitution cannot be taken away. However, it is up
ta the Court to decide what rights not listed in the U.8. Constitution are
tundamental Inthe Tesas school finance case, the Gourt decided that education
was nota “tundamental” right. This is a very narrow interpretation of the Ninth
Amendment

The Warren Court had 'sxpanded the strict scrutiny principle by adding to
“suspectUclassiticatum the concept of “fundamenta” interest could lead to’
stryct seruting of the evidence Generally, fundamental interest issues involved
race, voting, * interstate travel**, and appeals in criminal cases. 4 However, the
Burger Caurt in Bodrgues®” refused to grant fundamental interest status to
education: The exception s sex The Birger Gourt granted this status to sex in
Crg, ™ but this mav be considered dictum. a case ruled on because the situation
wats sa outrapeons rather thatt o sign of change of direction by the Court. InCraig,
a4 Oklahoma Law allowed eighteen-year-old females to buy beer, but males had
tubetwenty two vears old inorder to buy beer The state argued that the law was
necessary b maintain trettie sofety since more males were involved in traffic
averdints than temades The Court invalidated the Law
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DE JUREDE FACTOQINTENT
9

SinceKeves, the 1974 Denver school integration case, the Court made a clear
distinction between de jure segregation by law and de facto segregation due
mainly to housing p.atterns The Burger Court differs significantly from Brown,
the 1954 school desegregation case, in that harmful effects of segregated
schooling are not considered in rendering its decision; the only important item
tor the Burger Gourt is whether or not segregation was due to official state
action. ¥ The Butger Court is only concerned with “intended"” or de jure
sagrogation. School boards action must have reasonably foreseen the conse-
quences of their ac tion as evidentin Diuz v. San Jose, ** Husbands v. Pennsylva-
mia, M and Hart v. Community School Board of Education.$? However, there is
difficulty in defining intent. justice Steven admitted as much in Washington v.
Deavis, that defitung the collective will of a group will be difficult. There are
evidentiary problems, judges just rely upon their knowledge of human nature in
making dearsions about iment Decisions by trial judges are difficult to review by
appellate courts becagse much depends upon the credibility of statements made
by school officials at a particular time,

Invustin Independent School District v, United States$ the Court summar-
Uy vacated the Fitth Circunt judument that relied upon the foreseeable test and
retmnanded the case back to the Fifth Circuit Court of Appeals in light of
Washimugton v Davis whih used the intended purpose test. In Oliver v,
Michigan Board ot Fducation®s the Sisth Circuit defined “intent” by looking at
s hont board palic ses that lead to legitimate educational objectives rather than at
hoard statements of motives [n S v Omaha School District$s the district court
difmissed, ruling that plantitts had tailed to carry their burden of producing
- evidence trom whie h segregative thient could be inferred. Onappeal, the Eighth
Ciremit Court ot \ppeals reversed, stating thet a presumptionof segregative
mtentarises once a plantittestablishes that school authorities engaged inacts of
arissions or ac tions and toresaw the consequences of their actions or inactions,
In the Omahy case o by tactor taat jed to segregative intent was faculty
aegrey thione Phe Court held that tacalty assigment was one in which the board
had complete contial and conghid have integrated

e ey Boren S the 1970 Oklahomad case involving sex discrimination in
the righits to buy beer the € ourt gave us its definition of segregative intent. The
Supreme U auet stated that school board actions or inactions must be rationally
telated to woal e htevement Rather thair ashing whether the classification is
Hecessaty o promiote caeernment iterest, the new standard asks whether it is
sthstantially teiated to pomaotihg that interest The new standard asks whether
governient obps tives e nnportant and compelling. Thus, being important
nnay ot e compeiimg However the TS Second Crrouit Court of Appeals ina
Mach et de st v obvinge the Buftalo smtegration case of which T am a
consaltant tor the phantitts uses the “toresesable consequence™ test of intent
tistead ot the mew substantially related™ test saned by the Supreme Court in
Crare e Keepiog st M hACn the Second Circut disnnssed the state as a
deten-Lont o the o ae
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Inkeves, the concept of intent was born, but the Court did not define intent.
In Hurt the Court used an objective tort standard of reasonably foreseeable
consequences of action test to define intent. In contrast, in Husbands, the Court
held that intent meant subjective motives by school boards to segregate. This
defimtion would mpke It difficult for plaintiffs to meet with respect to the quality

and quantity of evidence necessary to sustain their burden of proof.s” And in

Craig we have the substantially related test by Supreme Court,

The courts wenerally fook at school board policies in five areas for
segregative mtent. facnlty assigmmnents: faculty and student transfer policies;
conversion of feeder schools, school site selection; and changing attendance
zones But, there is evadence that gu\'cfrnnmnt may pursue segregative goals in
more subtle wavs, by drafting legislation which appears race-neutral, but -
nevertheless has o disproportiondtely negative impact on racial minorities; and
by adnumstering otherwise race neutral laws 50 as to disadvantage racial
nunorities M ffettersaon vy Hackney, 306, 535, 1972 - differential impact: Yick Wo
v Hophins, 118U S 456, 1886 - discriminatory administration) A classic case of
government’s abtlity to use race-neutral laws to achieve segregative intent is
seenin Yick Wooan 1886 case i which the City of San Francisco wanted to get
rid of Chanese Laundnies and. knowaing that most were made of wood, passed a
Law bannimyg all Liindries made of wood. The Court invalidated the law. Clearly,
the concept ot mtent ar motive to segregate is a radical departure from the
Warren Conrt. tor as Late as 197 Uin Palmer v Thampson® the Gourt rejected
intent and ruled on disproportional impaet.

REMEDIES

Redqrorenie:s = by the Burger Conrt of school districts to correct for racially
sedtegated schoals onee toud winlty of such practices is perhaps the Court's
swenthest Iinhage i the school integration process, In many instances, the Court
has ablowed wchool sthcmds to tashion therr own school integration plans.®
Cenerally remedios selected by local boards have resulted in continued
sedrevation of the schocds Hlustrative of this point is the remedy approved tor
thee Huttalo New Yark public schools *t The Buftalo plan called for 4 series ot

et o hoals which pesated nuanby i white students remaining in their
netghborhood wchools and black students beang bussed out of their neigh-
bothaoods Vstmtiar siteetion eeasts i Deteott and the Houston public schools

Werth vl cases s Stated earhier, the Court has recommended no
restea o tor ahe fac b segeedated school distrets, f oo intent to segregdate by
ool i sds was tonnd Generally, metropolitan temedies have not been
wpproved nd e unespected decsion the Court in the Pasasend, Cahifornia
case i nde it posadne tor school distoets once imtegrated, and Liter segregated
P i od bt oo popuidion o remmaim segregated ©8

Pheoretieat by the Buee ¢ ourt on school desegregation temedies is amply
dittabe i M ach 1R deosion by the Second Creeait Court of Appeals i
the Bt e oo Yy o Svdesesgeaatian case ot apgeeal trom the district court
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by the school district upheld the district court’s ruling that officials in Buffalo
were guilty of segregative intent, but gave specific advice on remedies. Citing
Supreme Court decisions on school desegregation remedies in Omaha and
Dayton the Second Circuit Court of Appeals stated that:

The Supreme Court has made it clear in its recent opinions that nof only must
a remedy be appropriate to an infraction, but also that it can reach no further
than the incremental harm caused by the infraction itself. If such violations
are found, the district court in the first instance, subject to review by the Court
. of Appeals, must determine how much incremental segregative effort thse
vivlations had on the racial distribution of the school population as preseatly
constituted, when compared to what it would have been in the agaent' - of
such.” .violations. The remedy must be designed to redress that difference
and only 1f thers has been a systemwide impact may there be a systemwide

remedy . {

The Court also ordered the district court to take into consideration the motives of
present Buffalo School Board members in formulating a remedy. This places the
district court in a difficult position of determining how much segregation was
due to many years of cumulative acts by the Board and to defend its decision
before the Court of Appeals: and remedy suggested by the district court will
almost certainly be appealed by the school board. This situation would tend to
lead to conservative récommendations of a remedy by district court judges.
Given this situation, and drawing upon my experience in the Buffalo case (and in
conversationawithindividuals involved in other schuul.integration sases) school
districts are just dragging out that phase of court proceedings designed to
determine guilt and concentrating their efforts on narrowing the scope of a
court ordersd remedy, the second phase. In fact, that is the stated strategy of the
schoal board lawvers i the Buffalo case. The case is now in its sixth fear and a
tinal remedy 1s nowhere in sight: and if and when it comes it will probably be a
very fimited one In practice, the courts have ruled that in de facto segregated
comununities, the degree of de jure segregated schooling in that community must
he limited to approximate residential segrogation. Thus, we have a return of the
neighborhiood school concept. without the right of school boards to change
soming patterns to shitt pockets of whites from a black school to 4 nearby white
schaot Further. once integrated and resegregated due to shifting residential
patterns. the courts have barred further integration remedies; and for those that
are desegregated tor eight vears or more Lo use extensive tracking of pupils that
resufts 1 all black « Lasees »

ATTORNFY'S FEES. LAWYER-CLIENT RELATIONS, AND JUDGES

tnad hittan tothe Burger Court changing interpretations of the Constitution,
the Court has pliced restrictions on the ability of plaintiffs to obtain legal
counsel despite the right of individuals to bring action against the state.® First,
the Liwver Clhient relationship in maost civil rights cases is considered unethical
by most states annd oy lead to a oss of an attorney's license to practice law . **
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The Warren Court in the 1950°s approved of this special lawyer-client relation-
ship by the NAACP ina Virginia case involving civil rights.*® In most civil rights
cases, the lawyer usually seeks vut plaintiffs to participate in a class action suit
and thereafter, plaintiffs arer rarely involved in court proceedings or in its
outcommes That situation st hanging. states sensing the conservative trend of the
Supreme Court are beginmng to apply the standard lawyer-client relation rules
tocivil nghts cases In South Caroling, for example, in 1973 an American Civil
Liberties U'nion attorney attended a meeoting with women crdered to submit to
forced sterilization to advise them of their rights. The South Carolina Bar
charged that the ACLU lawver had violated legal ethics by soliciting business;
and the state Attorney General argued before the U.S. Supreme Court (1977) that
the ACLL" attorney urged women who had been sterilized to file suit against the
doc tors and the state " 1f the Court rules in favor of South Carolina, there will be
tewer lawvers willing to get involved in civil rights cases.

Second, i the area of attorness” tees, Title VIE (and Title 11) of the Civil
Rights Act ot 1asd provides for reasonable fees to be awarded to the winning
party.™ School board lawvers supported by tax dollars may drag out court
proceedings with delaving tactios and will be paid regardless of the outcome of
the case while plamtitts” lawvers must win their case in order to be adequately
rermbursed tor their sers tees However, the level of reimbursement is changing,
Inkeves thenount awarded plantiffs lawyers was reduced by fifty percent by
the Crrcurt Court. with the explanation that attorneys involved in public service
usuallv do so tor halt thewr usual tee; and well-paid school board attorneys
ustiglly spent It of time i court arguing against requested attorney's fees for
plarntitts

The other aaeas that noeht send to make integration remedies more difficult
dn obvethe polincal natureat upward mobility by district court judges who must
ty these cases amd supervise therr implementation. In wWriting opinions in
desepgieatation cases itas o the wdge's best interest to be conservative and not
have his dhosiones eesed To have too many decisions reversed is an indication
that s s et oeardy tor a higher Tesel judgeshipe And in most states, recom-
mendations b judestnps e pertormed by political parties: and to become
boown s toroed s T padize 18 not the best way to be promoted or even

petaiteed oo e s cnneent position

SUMMARY

Fhe o bad mbeenation anovement s over The second reconstruction,
st 14 ecoaveswath the o ampromise of 19707 that was legitimized in 1974
weth Milche e the Dttt desrepegation case Phe carrent fate of school integra.
Nenas oo nn ty et e March T9TR assue of tie New York Times #9

Tl woptetne ot s e talimgs over the st year that delaved busing
et rhaCE Goern sties Codress s passed anaomendment that virtaally
Loctedd ohengt, iy thee Bederal Goavergient fo desegresate schoofs theongh
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executive action. The Court and Congress seem to be reflecting a national
mond that npposes aggressive attempts by racial minorities to gain a lasger
share of the poliical and economic ple.

_ Justices Marshall and Douglass and Nathaniel Jones of the NAACP saw this

mood 1n 1974 What then are our uptions, if further Court-ordered school integ-
ration has ended? | suggest three strategies to be employed concurrently: one
judicial. ome political. and one legislative. In the courts; | suggest that we follow
the lead suggested 1n keves, the Denver school integration case. In Keyes, the
Court ordered the de facto school system to meet standards laid down by Plessy
in 1886. That is, in all areds of education make ghetto schools equal in every way
to non-ghetto schools This, in my opinion, may be more difficult for school
districts to accomplish than integration. In fact, many school districts if given a
choice may opt for integration rather than meet the standards of Plessy.
Politially .- 1 suggest that we: attempt to do what former President Franklin D.

' Roosevelt attempted to do tn the 1930’s and what former President Richard M.
' .‘;‘g.\'i_\un didin the 1960°s change the complexion of the Supreme Court with new

’
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appuointees.™ Legislatively. 1 suggest that Congress pass legislation aimed at
mitking ghetto schools more productive. This legislation would complement
current tompensatory education programs. | recommend that the federal gov-
eritent create o new program to award schools for increased productivity:
productivity s defined as the percentage increase of students enrolled in the
upper levels of college fluniors and seniors) over the district's last five year
average To get this un rease districts (teachers) would be forced to eliminate
abinhity groupings and concentrate on teaching literacy skills in the verbal do-
marn Lsuguest that these tederal incentive grants be attached to school district
personuel salares as a honus in direct relation to the percentage of disadvan-
taged students in therr schools Another distribution formula will have to be
worked out tor central oftice personnel. This program will serve primarily as an
urhan schoal tand. because i s unlikely that rich suburban schools will be able
to rnerease the percentage of college-bound students from their schools. Urban
schonts will teel the magor impacctof this legislation. The war is over and we have
st so et s pearoup and come out fighting.
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DESEGREGATION:
" FUTURISTIC CONSIDERATIONS

By
David G. Carter

Associate Dean

School of Education

The University of Connecticut
Stor:s, Connecticut )

The author addresses himself to the present status of desegregation but also
attempts to assess the future role and implications of school desegregation from
a legal perspective. Carter presents a review of historical perspectives under'y-
ing desegregation attempts. Reviewing Brown and recent court reforms, ‘the
essence of the discussion focuses on recent court actions including Pa~adena
City Board of Education v. Spangler, Washington vs. Davis, Dayton vs. Brinkman
and the Offman case. Carter makes spme rational predictions regarding the
future of school desegregation. The author takes a somewhat more positive view
of the future for the integregation of schools. and eventually of American
society, than that taken by severa! cther authors.

School desegregation is today the most fervently debated of educational
policy issues. While that has been intermittently true for the past quarter-
century, the focus of the desegregation discussion has shifted. Until recently
there was broad concensus, at least within what might be called the en-
lightened community, that racial justice could be secured only through
desegregation and that the courts were the one institution fit (or at least
willing) to attempt that task. But as the effects of desegregation began to be
felt in the North and West, what was previously taken as a given has now
become a source of conflict.!

The contemporary judicial landscape is cluttered with school desegregation
decrees, many of which are enmeshed in controversy. Both liability and remedy
questions persist, and new issues constantly emerge as the courts pronounce
more desegregation orders. :

For the past two decades, the opening of public schools has been the
occasion of tension and often violence for many schaol districts constrained to
implement desegregation orders. Not surprisingly, some twenty years later, a
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gharply divided Supreme Court has appeared to waver on and even partially
withdrawn from the inevitably controversial task of implementing the Brown
decision. As Judge J. Skelly Wright has written, “One of the remarkable aspeuts
of the Brown case is that it challenged the notion that segregation may be
compatible with equality in the context of an institution at the'core of the
American way of life."?

The point is, the United States, traditionally considered the protector of
individual freedom, remains in turmoil as it struggles to make educational
opportunities a reality for minority group members shut off from the American
dream. Even as those of good will continue to press for the implementation of the
Brown decision, others continue to argue the wisdom of adding educated
minorities.

THE HISTORICAL PERSPECTIVE ,

It provides some perspective, if little comfort, to recall that resistance to
segregation (a significant precursor to drive toward integration) hardly started
with the Brown decision. It weaves through the historic fiber of this country even
before the abolitionists and Abraham Lincoln. Addressing this historical hostil-
ity to segregation, a number of articles and studies have raised the question of
whether “we are going to continue to move toward two separate societies ur to
begin to learn to live and to grew together in the development of a truly
multi-racial soclety.®

The article just quoted does not address the effectiveness of desegregation in
this country; rather it analyzes a selected number of cases in an effort to speculate
on the future of desegregation in America. In this article, 1 will examine four
selected desegregation cases. But 1 will prefdce this examination with an histori-
cal perspective on desegregation litigation in this country. T

One perhaps naive premise of the Brown v. Bourd of Education decision was
that racial injustice could be eliminated through desegregation directed by the
courts.® Still, twenty2hree years after that Brown | decision, segregation con-
tinues to be one of the most (if not the most) disturbing and complex issues
confronting the country. Since Brown, the roots of segregation have not
changed—only the deceits by which it is effected. The current deception is.
called “the issue”. The failure to distinguish between means (busing school
children) and ends (school desegregation) has so exercised this country that
Americans have ignored the goal to which they are legally comitted--the educa-
tion of all its children. Never before in the history of American public education,
has an issue evoked as much furor as the present controversy over school busing;
but

busing is not now and never has been the issue. It has only been used as a
subterfuge to cloud the real issue. which is: Are we going to continue to move
toward two separate societies or are we going to begin to learn to live and to
grow together in the development of a truly multi-racial socioty?*
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¥>-In retrospect, one sees that when the Supreme Court ruled that segrogating
school children on the basis of raco was unconstitutional, the Constitution
changed much more significahtly than the schools. In practice, the decision
failed, as Brown 118 (1933) did. to inspire reform in the schools with all "deliber-
ate speed.” )

Until the passage of the 1864 Civil Rights Act, the adherents of integration
followed the strategy of dynamic gradualism—circumventing the laws they
considered unjust with acts of clvil leence in order to build the rationale
for legal and judicial intervention.“For their part, the enforcement ‘agencies
responded to noncompliance with the Brown decislon only half-heartedly and
belatedly. This is not to say that progress has ngt been made in law enforcement
since 1934, only that those who viewed the Bjown decisions as the end to
segregation assumed far too much.

THE:BEGINNING

The decision set forth in Plessy v. Ferguson,” upheld a Louisiana statute
permitting separate educational facilities for blacks and whites as long as they
were in fact, "equal”. While bound b, this rule, the court’in Sweatt v. Painter®
examined whether intangible educational benefits were equally provided to
both races. The Swveatt case served as MENE, MENE, TEKEL, UPHARSIN® for
those who championed segregation that the wall separating the races educa-
tionally would soon crumble.

. Segregation in publicschools lost ground on May 17, 1954, when the United

States Supreme Court consolidated four cases from the states of Kansas, South
Carolina, Virginia, and Delaware!® raising a common issue into Brown v. Board
of Education. In an oft cited paragraph, the Supreme Court construed state-
imposed segregation of black and white students in public schools as uncon-
stitutional, Speaking for the Court Chief Justice. Warren said, "We conclude that
in the field of public education the doctrine of *separate but equal’ has no place.
Separate educational facilities are inherently unequal.’

Once the Supreme Court interpreted the equal protectior. clause of the
Fourtesnth Amendment as prohibiting state-imposed segregation, the Court was
faced with implementing its decision. One year later, the Supreme Court handed
down a unanimous decision that addressed the implementation of the mandate
set it forth in Brown I. The implementation decision is known as Brown I

REFORM SINCE 19864,
THE COURTS, AND DYNAMIC GRADUALISM

During the years following Brown I the Sypromo Court refrained from
active involvement in the desegregation ptocess: rather it relied on the lower
courts to bring about desegregation with all “deliberate speed.” The (ourt
further charged school boards with *‘the affirmative duty to take whatever steps
might be necessary to eliminate racial discrimination ‘root and branch'.1? But
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concerned with the slow rate of progress, the Court, on May 27, 1968 rendered 8

decision in Green v. County School Board*? that set the stage for a new era in .

school desegregation. . .

In Green the court first adopted the percentage of black and white students
attending a given school as the primary indicator of whether a desegregation
plan had been effective in achieving a unitary nonracial school system.

But instead of reducing the number of desegregation cases, the Green
decision actually increased the litigation as school systems began to avail them-
selves of the loopholes that decision created. The loopholes | speak of appedred
when the Court failed to define what a working desegregation plan would entail
or what the specific characteristics of a unitary school system were. The ambi-
guity surrounding thesetwo points perpetuated confusion and further litigation.

Not until June 29, 1870, did the §uprema Court’in Swann v. Charlotte-
Mecklenburg Board of Education address some of the complex problems raised
in eanlier busing decisions.!4 Federal District Court Judge James McMillan of
Charlotte, North Carolina, had rendered a decision in Swann that supported
racial balancing. JudgeMcMillan's decision necessitated busing school children
_ in metropolitan Charlotte and Mecklenburg County. 1

. When the Supreme Court granted certiorari in the Swann case, school

districts everywhere waited anxiously for its decision; and while the case was
under consideration, the federal courts operated without definite guidance on
the extent to which busing could be used to effect desegregation. The Supreme
Court Justices noted that bus transportation had been an “integral part of the
public education system for years, and was perhaps the single most important
factor in the transition from the oné-roor school-house to the consolidated
school."1® The Court followed this rationale to uphold the concept of busing to
achieve racial balance in the schools.

Reaction to the Supreme Court's ruling in Swann came quickly, and those
against the remedy proposed a number of alternate means for limiting or
eliminating busing. Therefore, soon after the Swann decision came the inevi-
table; metropolitan school desegregation suits seeking to eliminate desegrega-
tion by crossing school district boundaries but also increasing court-ordered
transportation uf students. Keyes V. School* District No. 1,"7 Milliken V. Brad-
ley, ¥ Talluluh Morganetal. v. John J. Kerrigan et al,** represent a few of the more
controversial cases involving school busing. The Swann decision, the last
unanimous Supreme Court decision in the area of segregation, raised far more
questions than it solved.

FUTURE

The writer contends that Court decisions can serve as a guide for determin-
ing whether uccess to equal educational opportunity will become a reality for all
Americans two decades hence. Past Court decisions in general, tend to support
the future. Thus, we can expect segregation to continue as one of the nation’s
more pressing problems. “Tenuous as the art of psedicting the future is, this
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speculation appears relatively assured, if the slow iudisinl momentum so evi- .

dent in recent court decisions represent the trond pf the future, "
Pasadenq City Board of Education v. Spangler3! represents one’such ingre-

Court had exceeded its authoiity in refusing to modify a desegregation ordég that'

required annual readjustigents of student attendance zones in response to de- _

mographic shifts.
In 1970, the District Court concluded that the Pasadena school system was

* unconstitutionally segregated,?? and it ordered the system to submit a desegre-

galion plan. Pasadena included in its desegfegation plan the understanding that
no school would'haye the majority of any minority students. Although the:
schaol system initially complied with the Court's requirement to assign students ®
to schools neutrally, in:1974, the school.board sought relief because some of the
schdols ih the district had already ‘violated the requirement. On appeal, the
Ninth Circuit Court of Appeals held the annuai readjustments of student attend- ~

‘ance zones to be undcceptable. But, the Ninth CircuitCourt went on to affirm the
‘Disfrict Court's.dental of relief. It notad these-two points: (1) The school system

" * had only briefly complied with the no majority requirement after implementing _

the desegregation plan;‘and (2) the School board had been generally uncoopera-
‘tive. The Supremeé Court, ultimately, reversed the District Court, holding it had

exceeded its authority by requiring attendance zones adjustments as an indi-
cation of compliance with the no majority requirement. According to theCourt, a
modjfication of the requirement should have been granted.? The case was
remanded to the Court of Appeals for reconsideratton. .

In effect the Supreme Court, Spangler, ruled that the District Cugrt had gone
beyond what the Court had approved in Swann! The point is, the court saw-its
order not as a beginning in the process of shaping a remedy, which Swann
indicated would be appropriate, but as an.inflexible requirement to be applied
each year within the attendance zone of each school. In Swanny the Court had

disallowed orders that required annual adjustments of the racial composition of

the student population if those adjustments extended beyond the point at which

“the affirmativa dutydo desegregate has been accomplished and racial inbalance
through official action {s eliminated from the system."*Finally, the Court stated
that once a unitary’ system haq been achieved, further judicial intervention

would be warranted only if deliberate action by state officials had a negative

effect on the racial composition of the school.2s v

In Spungler and in its later interpretations of Swann, the Supreme Court
held that successful implementation of a racially neutral attehdance pattern
discharged the affirmative duty of the school board with-regard to attendanc
zones.? In the dissenting opinion, Justices Brennan and Marshall rejected the,
idea that the District Court had exceeded its’authority. According to the dissen-
ters. Swann's denial of a year-by-year review attendance zone should take effett
only upon achievement of a “fully, desegregated school system.”?” The.dissent
(and a concurring opinion written by Justice) that the court’s majority opinion of
Swann, allowing a short-term compliance period to satisfy the school affirmative
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duty, might well adversely affect a school.#® 'Q\e dissent further argued that
limiting the District Couft's ability to fashion equitable remedies might well
. hinder the elimination of all state-imposed segregation.*® o /
« The Supreme Court decision in Spangler increased the constrgints on the
remegidl powers of district courts in school desegregatiqn cases. The majority
holding in §pangler is “process-oriented”’ in'its emphasis ori the achievement of
* a “taclally’ neutral system of student assignment.”*® The holding is *‘result-
‘oriented” to the extent that dny-initial compliance may be remedially sufficient.
- In the past, advocates of integration supported the “result-orienited” approach
*because consideration of past diserimination gives courts greater latitude in
faghioning remedies. . ’

If the Spangler decision has any meaning for the future, it is that school 'y

districts'in compliance one day, may be allowed to resegregate when demo-
graphic shifts are not attributable to the actigns of school officials, Such a trend
suggests that once cesegregation of students is achieved school system dis-
~crimination attributable to official actior is elimiriated, school offigials may no
longer be required to make yeafly alterations in student assignment plagps in_
order to maintain a strict numerical ratio of majority and minority dtudents.

Another case bearing on this question: 6f official discriminatiof,

. Washingfon v. Davis,*! does net, however, address the issue of school desegre-

) gatiox; per se. As part qf its seléction procedure for police academy recruits, the
City. of' Washington, D. C., administered “Test 21,” a test which was also gsed
“generally by the federal civil service to test verbal ability. It was shown that a
« passing score on the test correlated positively with successful completion of the
course of study at the police academy. But no positive correlation between a
passing scoreon the test and the quality of an applicant’s on-the-job performance
_was shown. The- Washington Pqlice Department was actively seeking black
! " recruits, and it had raised the percentage of black recruits to a level roughly equal

*

D

L

tothe percentage of twenty to twenty-nine year-old blacks in the area from which -

personnel were dfawn. :

The facts in Washington v. Davis did not require that the court identify what
particular factors must be present to show an intent to discriminate. But Justice
White, writing the majority opinion for the Supreme Court noted that the central
question in the case was whether the defentlants had purposefully sought to'
disqualify black applicants. Justice White acknowledged that in some instances,
a dearth of blacks *‘may warrant an inference of purposeful discrimination or, at
least, a shifting of the burden of proof to the state'to explain duch absence in
racially neutral terms. **But,” he continued, "this inquiry would still seem to
focus upon the subjective state of mind of the public officials.”** Justice Stevens
raised a number of other questions:

]

Frequently the most probative evidence of intent will be objective evidence of
what actually happened rather than evidence describing the subjective state .
of mind of the actor. For normally, the actor is presumed to have intended the
natural_consequenges of his deeds. This is articularly true in the case of
governmental action which is frequently the product of compromise, of

A
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eolleeuve decision making, and of mlxed motivation. It ig unreallstio. on the

one hand, to require the victim of alleged discrimination to uncover the

actual.subjective intent of the deci: onmaker, or conversely, to invalidate

. other legitimate action simply becanse an improper motive affactod the
*  deliberation of e participant K e decisional process.**

* . s Stevens suggeating that the requisite “intent” should encompass more
than adesire td causg certain results, evan though the feared result is substan-
tially certain to ensue? A{ter Davis, thg Court's message is inescapable: To'

" charactbrige the differing effects of racially neutral state practices as “discrimi-
nation for equal protection purposes,” there must be a finding of intent to cauge
the discriminiatory effect. Thus, a test that is racially neutral on its face, and is

L administered without racially discriminatory action or intent, and is reasonably
related to a legitimate purgose, is constitutional.. .o
Even if foreseeability is a factor, from'which one can draw an inference of
. discriminatory intent, foreseeability of effect does not in itself seem sufficientto -
- make out a case of dejure segregation.

For a subséquent Supreme Court decision which was Vacated in light of
Washington v. Davis, see Austin Independent School Distr{ct.v. United States. 4
The urt, relying on Davis @manded this case te the Court of Appeals for-

- consideration in light of its decision in the Davis decision,In Austin, the Court
.agréed that there would be no neéd/to address the issue of remedy if the Court of
Appeals found that there has been no constitutional violation. The Supreme®

Court speculated on whether the Court of Appeals might have erred by impugn- - *

ing school officials more than the evidence justified and in ordering a desegre-
gation plan far exceeding.in scope any identifiable violationa of constitutional
rights.

*  The Coury went on to state that ‘the principal cause of racial and ethnic
ibalance across the 8ountry lay in the imbalance in residential patterns. Such
patterns, the Court pointed out, are typically beyond the control of school .
authorities. Economic pressures and voluntary preferences are the primary de-

. terminnants of residential patterns.

As matters now stand. pupil transportation is apparently permissible only
when .the evidence supports a finding that the extent of integration t8 be
achieved by busing would have existed had the school authorities fulfilled their
constitutional obligations in the past. A remedy simply is not equitable if it is
disproportionate to the wrong. The Supreme Court elucidated this point in
Dayton Board of Education v. Brinkman.3$

Inthe Brinkmun case the District Court found that the Dayton School Board
had engaged in racial discrimination in-the operation of the city's schools. The
Courtbased it findings on three factors: (1) asubstantial racial imbalance among

. the student bodies throughout the system; (2) the school board’s use of optional
high school attendance zones, which had a segregative effect; and (3) the school
board's rescinding of a_prior board's resolution acknowledging.its own role in

. racial segregation and calling for remedial measures. The District Court, at the
" insistence of the Court of Appeals, ordered a system-wide remedy.

o
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, . .
The duty of both the District Coutt and the Court of Appeals in this case was
to determine whether there was any action in the conduct of the school board
. that was intended to~and in fact, did discriminate agaihst the staff and student
body.% The point is, the remedy must be designed to redress the perniciousness
that lay between intention and result. Only if thére has been a sygteni-wide
impact would there be a system-wide remedy. .
Thus, the Supreme Court remanded Brinkman so the District Court could
¢ establishwhether other segiegative acts of the school board could be established
. sufficiént to warrant a remedy or whether a more limited order should be
formulated. Pendjng a new determination. the District Court's present plan is {o
take effect. In December, 1977, a federal judge ruled that the plaintiff in the
Brinkman case had not proven intentional racial segregation on the part of the
Dayton Schools at least ndt to the extent the Supreme Court said was required
when it sent the case back to the lower court in June. After lawyers for the
NAACP asked the Court of Appeals to keep the city's desegregation in effect, the
Court rulad that Dayton School officials must keep its desegregation plan in
-effect until it rules on the case for the second time. . ' )
In summary, the Supreme Court rulings in Spangler, Davis, Austin, and
. Dayton can and will be interpreted by many as a retreat from the initial Brown
/ decision. This interpretation is understandable when one considers the confu-
sion and questions tha{ have resulted from the Court’s holdings in these cases.
. But it is possible, too, to see these cases as small steps forward taken by an’
essentially conservative, judicially passive Court. "

CONCLUSION

A nation has a choice. It chooses itself at fateful forks in the road by turning
left or right. by giving up something- - and in giving up and thetaking, in the
deciding and not decicding, the nation becotes. And ever afterwards, the
nation and the people are defined by the fork and by the decision that was not
made there. For the decision. once made, engraves itself into the landscape;
engraves itself into things, into institutions; nerves, muscles, tendons. ...V

Inferonces and conclusions about such subjective issyes as school desegre-
gation must, of course, be made within limitations: but at the same time the
£ available data about desegregation demands serious, extended study. The author
cannot sav for sure that sustained pressure by the courts will increase support for
school desegregation. But is does seem reasonable to argue that since Brown 1,
the nation's attitudinal change has been significant. This change is documented
by the National Opinion Researth Center's published results in the December,
1871, issue of Scientific American. In the realm of public education. the survey
indicated that in 1970, seventy-five percent of all Americans said they favored
integration, compared to only thirty percent in 1942, Only two percent of the
whites in the South said they favored school integration in 19425 in 1956,
fourteen percent said they favored it: in 1970, almost half of them said they
favored it
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'Furthermore, the assertion that “‘mandatory busing has contributed to the
racial and economic segregation of our citiesona scale undreamed of in 1954,
is bversimplistic and fails to take into consideration the numerous other factors
that have influented the movement of citizens from the cities. Finally, toassume
that educators can solve the problems iriherent in our society by themselvas is to

. ume too mych. . . ' .
) If a less troubled educational period is to emerge, it nrust be assisted by
professional pvople and communities of good will guided by the basic social
mandates of the Constitution and the Brown decisions.?® ‘
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U.S. v. BOARD OF SCHOOL -
‘COMMISSIONERS, INDIANAPOLIS:
A CASE IN POINT o

Frank D. Aquila S .
Assoclate Professor ‘ ¥
Indiana University :

School of Education . v
Bloomington—]ndianapolis AN

. The guthor presents the history of the litigation evolving out of this ten
year-old school desegregation case. Aquila discusses the following five phases:
(1) judgment, (2) remedy, (3) interdistrict remedy, (4) appeal of interdistrict .
remedy. and (5) present status of the case. An historical review of Indiana’s
position on school desegregation sheds light on the complexities of the long-

. standing case; a description of the activities of certain municipal agencies

“»

provides some insight into the difficulties thus far encountered in effecting*a
successful desegregation plan. The author concludes by describing in some
detail the city-only desegﬁégation plan proposed for the coming academic yedr,

, which consists of these innovative changes: (1) an options education program at
the elementary level; (2) new junior high school districts at the interrediate
level; and (3} a magnet school with a lottery approach at the high school level.
Recent developments (Summer, 1978) are included in an afterward.

INTRODUCTION »

Seéregation. of American schools has within it the seeds to destroy the
American educational system and to undermine the basis underlying our ha-

" tion’s origin. This is not an alarmist outcry; rather it is my perception of one

alternate American futire. In light of the recent'shift in Supreme Court interpre-
tation, recent northern and western school desegregation activity has the poten-
tial to recreate the dual school system.’

We now find an urban school system tompcsed of blacks and browns. This
urban core is surrounded by a suburban ring of schools with- only whites.

) _Resegregation has exaggerated the problem with attitudes hardening on both

sides. The sixties had protests, bus burnings and similar problems. Below the -
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surface the sqventies auger an even greater danger. | suggest that peaceful
desegregation demands the singular application of all of our oountry's vast -
resources for the resolution of this social inequity.

At the local level those involved in the Indianapolis public school's (IPS)
desegregation case are accustomed to frustration, to delay, and to a situation
which is as insoluble as the present web of misdirection, inaction, and lack of
progress which seems to characterize the provision of equal educational oppor-
tunity. Three different desegregation plans have been suggested since the-case
was initiated in 1968, with still another ndw being proposed by the new school
board. The time lapse since the initial filing of the case has caused the public to
question whether a resolution of the problem will ever be accomplished.

“The new school board favors desegregation” although it does oppose the . )

court’s metropolitan remedy because this calls for one-way busing whith im-
poses an undue hardship on the black children being bused to the suburbs, The *
board members’ action to initiate an Indianapolis-only desegregation plan is a
courageous one, not because they, decided to act but rather because of the
exoiting new possibilities of theirPlan. - ) ‘
There may bg problems caused by too rapid system-wide implementation.
Yet, the manner in which they are applyinig educational theories to an actual
desegregation situdtion is revolutionary. Nowhere in the geuiitry has it been
atterfipted in a similar fashion. At the high school level thé magnet plan com-
bined with a lottery program fo guarantee court-mandited racial balance
guidelines is not new. Nor is the creation of new junior high schools as a
desegregation tool. It is at the elementary le\‘!el-where parental concern is
always most intensely focusad—that the options plan is a'new and exciting
approach. The educational soundness of providing optional learning styles
which accommodate the different ways children learn is upquegtioned. Cer-
tainly, the logistics involved inhe implementation process must be addressed
carefully; but it is most assuredly worth the effort. ' '

PROLOGUE

The Indianapolis school desegregation case is now the longest, active
northrern school desegregation suit, originally-being filed in'1968. The Indian-
apolis Board of School Commissioners, the defendants, were found guilty of
violating the equal protection clause of the Fourteenth Amendmagnt of the U.S.
Constitution through the practice of de jure racial segregation of students.
(United States v. Board of School Commissioners., Indianapolis, Ind., 332
F.Supp. 655 (S. D. Ind.) (1971)). This ruling made by Judge S. Hugh Dillin was
appealed to the Seventh Circuit Court of Appeals by the defendant. TheSeventh
Circuit affirmed the lower court ruling, and initial appeal to the Supreme Court

led to a denial of certiorari in 1973. (474 F.2d 81 (7 Cir.), cert. den. 413 U.8. 920,
93 S. Ct. 3066, 37 L. Ed. 2d 1941 (1973). The Supreme Court ruling inMilliken v.

“Brudley (418 U.S. 717 (1974)) led to a further appeal and evidentiary hearing-

regarding a metropolitan remedy.
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The Supreme Courthas again remanded the case back to the Seventh Circuit.
Coust of Appeals for review in light of the Washington v. Davis and the Arlington
Heights cases. The case, has, therefore, been reviewed by the Sevénth Circuit on
four different occasions, The Seve?g: rpiit has sent the caeg back to Judge
Dillin for his reconsideratlon. attachlng several advisory comments. These
comiments will add to-his task of revlewlna the case especially with the more
recent actions of the Supreme Court. -

During the long history of the lit tigation, the composition of the Board of
School Commissioners has changed. The present majority actively supports the
elimination of the segregative conditions. All seven Indianapolis school buard
commissiohers are elected at bne time but only four serve the first two years.
Thus there will be three néw members joining the board with the 1878 schaol
term. At thetime all seven board members who were elected in the 1876 election
will serve at the same time. All seven members will then be of a similar position
regarding the school desegregation case.

ThéJpresent board has adopted a position opposing Judge Dillin's ruling

* . which calls for the one-way busing of black children. It is their positicn that this

Ny

places an undue hardship upon those who havabeen discriminated against. The
board has alsq encouraged the development of the options progrem. This pro-
gram is one of the newesty most exciting attempts to,desegregate, especially at
the clementary level, that the author has ever encountered. In addition to an
educational options.plan- at the elementary level, there will be newly ‘created
junior high school zones and a magnet schogl program at the high school level.

N
‘HlS’l‘ORY OF THE LITIGATION

To date there have been five phases to the Indiandpolis school desegregation
case. These phases are: (1) Judgement, (2) Remedy, (3) Interdistrict.remedy, (4)
Appeal of interdistrict remedy, (5) Present status. Euch phase will be discussed
below, as will the possible options available to the district court.

Judgement: The first segment of the Indianapolis case was tha finding of racial
segregation within the Indianapolis Public Schools. This was the sole issue of
contention during the initial phase. Judge Dillin, Federal District Judge for the
Southern District of Indiana. reviewed the past history of the Indianapolis public
schools since 1949, the year that Indiana made segregation through the use of a
dual school system an illegal state policy. Judge Dillin ruled the Ind.anapolis
school district was guilty of de jure segregdtion. At that time, he ordered the
United States Justice Dopartment to add other school districts in the metropoli-
tan area as additional defendants. This was done in order to provide the setting

. necessary for consideration of a metropolitan remedy. Additionally. the Buckley

children were added as plaintiffs. This was necessary as they represented a class
of hlack school children being discriminated against within the Indianapolis
Public Schools {IPS}). The intervening plaintiffs were added at the same time that

‘additional defendants..school districts and officials, were added.
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. Indianapolis appealed the decision of the federal district court. On appeal,
the Seventh Circuit concurred with Judge Dillin, finding that there was “a clear
patterri of purposeful discrimination in the gerrymandering of school attend-
ance zones, in the segregation of faculty, in the use of optional attendance zones
among the schoals and in school construction and placement. There was a
pattern of decision making which. . .. reflected a successful plan for de jure
segregation.” (474 F.2d. 61.(7 Cir.), July 16, 19786, pg. 3)

Remedy: After the finding of illegal segregation, the court dealt with the fashion-
ing of a remedy to overcome the de jure segregation. A major issue was the
constitutionality of the Uni-Gov Act. The court ordered the remedy without
actua)ly deciding the question of Uni-Gov. It felt that a desegregation plan with a
possibility of being effectivecould not be accomplished within the boundaries of
IPS. This finding was based on evidence that in any given school district when

the percentage of blacks approaches 25-%, a phenomenon called “white flight”

occurs. As the rate of white migration accelerates, th¢result is resegregation. The
. court also found that the state of Indiana, its officials.end agencies through their
actions and omissions, promoted segregation and inhibited the efforts for de-
segregation. Because the State is ultimately charged under Indiana law with the
operation of all public schools, it had a continuing affirmative duty to desegre-
gate the Indianapolis school system. .

The court, therefore, ordered a broad interdistrict remedy which involved
the entire metropolitan area to include school districts outside of Marion
County. The federal district court held that it was the duty of the State, through
the General Assembly, to devise a plan for desegregation. If the State failed in
this regard, the court held that it could formulate its own plan. As an interim
relief measure, the court ordered IPS to effect a pupil reassignment program
during the 1973-74 school year. The purpose of this action was to ensurea fifteen
percent enrollment of black pupils in each of its elementary schools.

I response to the court’s order, IPS submitted a desegregation plan. The
court rejected this Plan as inadequate, appointing a two-member commission to
‘develop another plan. The two individuals were Dr. Charles Glatt, Ohio State
University, and Dr. Joseph Taylor, Indiana University-Purdue University at
Indianapolis. Their plan was approved by the court and a major portion of that
plan was implemented.

The court also ordered IPS to transfer to the defendant school districts a
certain number of black pupils which would be equal to five percent of the
1972-7% enrollment of the transferee school. Pike and Washington Township
were excluded from the initial phase because of increasing minority en-
rollments. This latter portion of the court's order regarding transfer of students to
suburban schools was stayed because of subsequent appeal actions. The court's
plan calling for one-way busing of black children has been the subject of criti-
cism because of the fact that it placed an unfair burden on the victims of the
discrimination.
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Interdistrict Remedy: During the third phase of the suit, the court issued sup-
plementary opinions recommending certain actions by the state of Indiana. In
response, the General Assembly adopted a bill which provided for a tuition
adjustment between transferring and receiving districts. A reimbursement of
transportation costs would be made by the State when a federal or state court
issued certain findings, (Indiana Statute, Acts 1974, P.L. 84, Para 1; 1.C. 1871,
20-8.1-8.5-1 Burns Ind. Stat Ann Para 28-35031 (1971)).

* The Seventh Circuit affirmed the two-member commission’s interim de-
segregation plan. It also affirmed Judge Dillin’s holding that the State of Indiana,
as the ultimate body charged with the operation of public schools, “has an
affirmative duty to assist the IPS Board in desegregating within its boundaries.”
(United States v. Board of School Commissioners, 503 F.2d 68, 80 (7th Cir. 1974),
cert. denied, 421 U.S.'929). The Milliken v. Bradley decision (418 U.S. 717
(1874)) had just been issued by the Supreme Court when Judge Dillin's holding
was affirmed by the Seventh Circuit. Because of this, the Seventh Circuit re-
versed Judge Dillin’s order requiring an interdistrict remedy outside of Uni-Gov.
This action released those school districts outside of Marion County from the
court case. That portion of the order which pertained to the interdistrict remedy
within Uni-Gov was vacated and remanded for further proceedings. The district
court would then decide whether the establishment of the Uni-Gov boundaries,
without a similar establishment of IPS boundaries for the same area, warranted
an interdistrict remedy in accordance with Milliken.

Appeal Of Interdistrict Remedy: The fourth phase of the case involves the most
recent ruling by Judge Dillih. He found that the State was guilty of inhibiting
desegregation because the General Assembly, by expressly eliminating the
schools from consideration under Uni-Gov, signaled its lack of concern for the
whole problem, and thus inhibited desegregation of IPS. He further stated that
the suburban Marion County school districts had resisted civil annexation so
long as civil annexation carried school annexation with it. They ceased this
resistance only when the Uni-Gov Act made it clear that the schools would not be
involved (474 F.2d.81 (7th Cir.}, 1976).

Additionally. he found that the suburban districts resisted the development
of public housing projects by refusing to cooperate with HUD on the location of
thuse projects. Their efforts were designed to discourage blacks from purchasing
or renting homes in the suburbs. As a final point, he noted that the Housing
Authority of the City of Indianapolis (HACI) actively avoided locating HACI
public housing outside of IPS territories. In fact, in several instances these
projects were developed just across the street from territory served by a suburban
school corporation.

HACI did have certain countywide zoning restrictions during the construc-
tion of ten of the eleven housing projects. But HACI, at all times, had the
authority to erect public housing in IPS territory and within five miles of the
corporate limits of Indianapolis. Because the location of public housing tends to
cause and perpetuate segregation of IPS pupils, this instrumentality of the State
and, therefore, the state of Indiana was found guilty of perpetuating segregation.
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Thus, in this phase of the court decisioq, the federal district judge ruled that
an interdistrict remedy was necessary to effect desegregation within IPS. He
again pointed out that if desegregation were limited to IPS, the district would
become forty-two percent black and this percentage exceeded the tipping point
at which resegregation would appear. Judge Lillin then ordered the transfer of
6.533 black students from IPS to other school districts in Marion County. During
the second year of the plan. an additional 3,000 students were to be transported.
This would raise the proportion of black students in the suburban districts to
fifteen percent. IPS would be obliged to pay suburban districts the cost of
educating the transferred pupils. Again, Washington and Pike Township school
districts were left out of the order since they already had black populations of
twelve and four percent. respectively. Additionally. the court ordered the Hous-
tng Authority not to build any new housing projects in IPS territory and not to
renvvate an all-black project (Lockfield Gardens was being considered for reno-

" vation.). The Buckleys were also awarded attorney fees. And. of course, all
defendants then appealed. The school districts challenged the interdistrict
transfers while HACI challenged the injunction against it. The U.8. Justice
Department argued that thefinding of interdistrict violation should be sustained
but sought modification of the portion of the order calling for mandatory inter-
district transfers. It argued for affirming the injunction against the Housing,.
Authority. )

Present Status: During the summer of 1977, the Supreme Court remanded back to
the Seventh Circuit Court of Appeals the Indianapolis case for further consid-
eration. The Court stated that the three- judge appeal panel should consider its
findings in light of two mare recent court decisions, the Washington v. Davis
case and the Arlington Heights case. The Washington v. Davis Cuase concerned
discriminatory intent and the Arlington Heights Case concerned suburban hous-
ing patterns., both key issues in the Indianapolis case.

After a protracted period, the Seventh Circuit on Fobruary 18, 1978 tossed
the case back into the lap of Federal Judge S. Hugh Dillin for further hearings. In
addition. they proffered certain recommendations based on further analysis of
the case. In effect. this may lead to another evidentiary hearing called by Judge
Dillin to determine whether illegal discrimination occurred the Indianapolis
Public: Schools. The effect of the two recent Supreme Court decisions requires
hat. in essence. there must be proof that the segregatory effect of government
officials’ actions was a result of prior intent to discriminate. The word “intent™ is
the operative word. Establishing proot of intent is what caused the difficalty for
the Appetlate Court. The ULS. Justice Department has taken the position that the
discrimination does not meet the “invidious discriminations” standard estab-
lished for a metropolitan remedy. '

judge Dillin will need to determine whether the formation of Uni-Gov.
the restriction of public housing projects to the central city. and those other
actions which confine the black population to the city school system were
hased on a discriminatory intent. One view holds that it is not necessary to
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prove a subjective prior motivation of state officials. This school of thought
believes that such a test “would pose an inpenetrable evidentiary barrier for
plaintiffs, for in an age when it i8 unfashionable for state officials to openly
express racial hostility, dirgct evidence of overt bigotry will be impossible to
flnd " (Indianapolis News, 2-17-78, page 4). :

Possible Actions of the District Court: Now that the case is back in the hands
of Judge Dillin, he will have several options. He may review the record of
the case and conclude that the intent requirement cannot be satisfied. He
will thus dismiss the case and the suburban school system will be released
from the litigation. If he does this, the Indianapolis Public Schools will then
have to desegregate within the boundaries of IPS alone. This is similar to

what has occurred in Detroit, Michigan. '

The second option would be for Judge Dillin to reopen the case to
evidentiary hearings. It would then be up to the attorneys for the plaintiffs to
produce more evidence to substantiate the intent to discriminate on the part
of suburban districts. Obviously, this would require prolonged litigation, and
if past history is a precedent, further appeals would follow.
The third option, one that has not been considered in recent years, is for
Dillin to work toward an out-of-court settlement. This may occur since Judge
Dillin has attempted an out-of-court settlement on several occasions. In re-
cent months, prior to the Supreme Court’s action to remand the Indianapolis
case back to the Seventh Circuit, there had been a dialogue among the attor-
neys for the Metropolitan School Districts and the Indianapolis Public
« School district focused on considering an out-of-court settlement. There are
several possibilities for such a settiement. A simple method would be for the
suburban schools to annex certain public housing projects on the periphery
of the IPS. which would avoid the busing issue as well as the interdistrict
actions. A further advantage is that tuition exchange payments would not be
involved, thus relieving IPS of a financial liability while at the same time
avoiding the distasteful one-way busing to which the new school board
seems strongly opposed. This would also allow the school board to contihue
with its IPS-only desegregation plan which involves magnets at the high

" schuul level, the elementary school options plan, and the creation of junior
high schools.

5

BACKGROUND INFORMATION

Historical Revimv: The state law of Indiana before 1869 prohibited blacks
from attending public schools. The Indianapolis public school system en-
forced that state law. as did all city schools in Indiana. In 1868 with the
ratification of the Fourteenth Amendment to the U.S. Constitution, Indiana
law was amended so as to allow blacks to attend public schools (Chapter 16.
Para 2. (1869) Ind. Acts 41 repealed (1949)). The Indiana Supreme Court
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soon ruled that this law did not entitle black students to attend school un-
less a black public school was available in the district. Therefore, the law
did not entitle black students to attend white schools (Cory v. Carter, 48 Ind.
327, (1874)). This policy of separate schools for blacks and whites which
was required by state law prevailed in Indiana until it was officially
abolished by the Indiana General Assembly in 1849 (Ch. 186, Para. 1 (1949)
Ind. Acts 603, repealed (1873)). .

Thus, the Indianapolis Public Schools operated a dual system of public
education from 1869 onward, and a segregated public educational system
was the official policy of the Indianapolis public schools from 1849 to 1849.
It was the finding of Judge Dillin that this dual systera was maintained, in
fact, long after 1949 and even after Brown® (347 U.S. 483 (19584))..

The dual school system extended to the high school level from 1827
onward when Crispus Attucks High School was opened as the city's all-
black high school. Prior to 1927 blacks attended their neighborhood high
school, but after 1927 all blacks were required to attend Crispus Attucks. It
is interesting to note that the black students attending Crispus Attucks had
to ride in streetcars, buses and other facilities for long periods of time, often
more than an hour one way in order to attend high school.

There was considerable support for the construction of Crispus Attucks
in the black community. Of course, this is understandable for many reasons
‘in 1927, not the least of which was because it created teaching positions for
blacks. Prior to the opening of Crispus Attucks, blacks were not permitted to
teach in the high schools of Indianapolis.

K]

Demographic Information:

1) When Uni-Gov was created in 1969, ninety-five percent of the
minorities in Marion County lived in 1adianapolis. Since then the black
population has continued to grow within the core city. At-the same time the
proportion of black students in IPS has increased from thirty-six percent in
1968 to forty-two percent in 1975.

2} The black-white ratio in IPS in 1974-1875 was fifty-seven white to
forty-two percent black. This compares to an over-all ratio for Marion County
of seventy-five percent white to twenty-five percent black.

4) The percentage of black students and black residents in Marion
County by district is indicated in the following map.

b3
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The Black population in Marion County is reflected by the following. g

1873
Percentage of Black Residents in Marion County
(Percentage of Black Students in Marion County Schools)
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4) For the school year 1974-75 the racial composit}on of the suburban

Marion County district was as follows: /

Percentage Percentage
Township of White of Black
Decatur 9983 - 80
Franklin 99.35 : .54
Lawrence 95.50 2.90
Perry 98.64 23
Warren 98.61 .73
Wayne 97.87 . 1.19
Beech Grove 99.64 04
Speedway 99.10 72
Uni-Gov:

1) Until 1969 the boundaries for IPS generally corresponded to the bound-’
aries of the city of Indianapolis. The other Marion County schools, therefore,
were then truly suburban in nature. In 1969 the so-called Uni-Gov Act, officially
the “First Class Consolidated Cities and Counties Act,” (Acts 1969, Ch. 173, Para
101; 1.C. 1971, 18-4-1-1 et seq., Burns Ind. Stat. Ann. 48-9101 et seq. (1971))
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transformed Marion County into a consolidated metropolitan government. Spe-

cially excluded from Uni-Gov were the suburban school districts. A consoli-

dated school district corresponding to the’metropolitan government boundaries

was not established with 'each suburban school system retaining its historical
\boundary lines.

- 2) Uni-Gov is governed by a mayor and council. Its purpose is to efficiently
reorganize civil government on a county basis. Previous to Uni-Gov there had
been varicus governmental responsibilities with overlapping jurisdictions

. throughout the Marion County area. With Uni-Gov, municipal services such as
police and fire protection are provided district wide. The exclusion of schools
thus becomes a major issue in court litigation.

3) Uni-Gov has rot replaced all previous governmental units in Marion
County. There is stiil an Airport Authority, Building Authority, county courts
and hospital ‘corporation which are excluded from Uni-Gov. .Additionally,
excluded towns such as Speedway, Perry and Lawrence retain their local gov-
errments and provide municipal services in various areas. Nevertheless, Uni-
Gov has extensive powers even in the exluded towns. For example, it handles air
pollution regulations, building code enforcement, municipal planning and
thoroughfare control. Additionally, the citizens, even in the excluded towns,
vote in the Uni-Gov elections.

Housing Authority for the City of Indianapolis:

1) The Housing Authority for the City of Indianapolis (HACI) built for
occupancy ten housing projects for low-income families between 1966 and 1970.
These ten projects and one other, Lockfield Gardens (this being one of the first,
public housing projects built during the Depression) are the only public housing -
projects avaitable for occupancy in Marion County.

2) All ten public housing projects were built within the.boundaries of IPS.
When they were opened, there was fifty to seventy-five percent black occupancy.
Now these projects are more than ninety-eight percent black.

3} Under Indiana State law, HACI has the authority to construct projects
within Indianapolis as well as five miles outside of the city boundaries. Federal
funding can only be obtained if HACI enters into a cooperative agreement with
the munigipality or other governmental entity which has jursidiction over the
territory. Whilethe city of Indianapolis hasentered into such an agreement, atno
time have the county units of government agreed to allow a housing project to be
built in their territory. _ -

4) Since Uni<Gov in 1964, the HACI has had the authority to construct
projects outside the old city limits (with the exception of the excluded towns of
Speedway, Beech Grove and l.awrence). After Uni-Gov there was no need for
cooperative agreements. Yet, no housing projects have been built during this
period of time. While there is no evideace as to the reason for this, it is known
that there are over 3,000 applicants for family housing pending.

5) While HACI claimed that there were no suitable sites outsidg of Indian-
apolis because services such as public transportation were not available, the
evidence does not support this contention. Public transportation routes could
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easily have been extended, on a shdwing of need, as could food stamp distribu-
tion centers and other services. Surprisingly, six of the ten housing projects werg
built on IPS outer boundary lines, some within a few blocks of a joint IPS/
metropolitan boundary line. In some cases the location of the housing projects
orrone side of the street dictated thatall students in the housing project attended
IPS while students living across the street would ga toa metropolitan district
school. . .
v.

School District Boundaries:

1) Until 1989, because of various laws, noted below, IPS boundaries were
largely coterminous with city boundaries. Under a 183 1-act the boundaries of IPS
were made coterminous with those of the city. (Acts 1931, Ch. 94, 1;1.X. 1971,
20-3-11-1, Burns Ind. Stat. Ann. 28-2601 (1971)). Boundaries of school districts
and muncipalities until 1959 were also coterminous in Indiana, although there
were some exceptions. Thus, IPS boundaries merely refleétad generally prevail-
ing conditions.

2) In 1959 the Indiana School Reorggpization Act {Acts 1959, ch. 202, 1;
1.C. 1971, 20-4-1-1 et seq.. Burns Ind. Stat. ‘Ann. 28-3501, n (1941)) created a
complex scheme for consolidating scheol districts. Consolidations under this
act reduced the number of school districts outside Marion County from 990 to
305. Thereafter, seventy percent of the reorganized districts were no longer
coterminous with other units of civil government In fact, some districts even
crossed county lines. .

3) Marion County, however, was an exceptlon School districts in Marion
County were not consolidated, even though the Marion County Reorganization

Committee. appointed pursuant to the act. initially recommended that all city
systems in the county be merged into one. There was unanimous spposition
from the suburban school districts. This opposition led to the dufeat of the
merger proposal. The court has stated that there is no evidence that this opposi-
tion was racially motivated. (There is some doubt in the author's mind, although
proving racial intent behind suburban school districts® actions will prove dif-
ficult). The most substantial reasons given for vetoing the merger proposal were:
(1) the size of the merged district and (2) increased school taxes in IPS and two of
the suburban districts. Therefore. while the arguments in favor of the single-
district merger plan outweighed the opposing arguments, the committee re-
versed itself and proposed a plan which froze existing school corporations in
_ Marion County according to the existing 1961 boundaries. Thus. the plan
adopted in 1962 after approval by the State made no significant boundary
changes in Marion County, leaving those boundaries coterminous with those of
civil government.

4) Asaresult of the 1959 Reorganization Act. school boundaries in most of
Indiana were frozen and, therefore, unaffected by municipal annexation. Special
legislation was enacted in 1461 to give schools within Marton County flexibility
lost by the 1959 reorganization. Under the 1961 act. extension of the boundaries
of the civil city automatically ended the corresponding school boundaries unless
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the school city and the losing school corporation: mutually agreed that the city”
school territory would not expand with the civil city. The school district losing
‘ territory could also oppose the annexatidn in the remonstration suit.

These ahnexation powers thus proved to beillusory, as they were effectively
hindered by remonstrance litigation. Thetefore, until 1969 the combined action
of the State of Indiana political subdivisions (in Marion County) had the effect of
leaving the boundaries of Indianapolis and 1PS substantively the same despite
school districts’ consolidations made under the 1959 act. It was expressed in the

. . 1961 legislation thaf IPS would extend along with the city. At least, thig was the
intent. Sixteen days before Uni-Gov was adopted, an act was passed amending
the 1961 act by abolishing the power of IPS to follow municipal annexation.
Appeal Gonsiderations:

4) The question of appeal by the Seventh Circuit and now by Judge Dillin

. surrounds the 1ssue of whether the inferdistrict remedy ordered by the Federal
District Court is supported by the record and the legal principles enunciated in
Milliken v. Bradley. The two major issues under contention are: (1) whether the
establishment of Uni-Gov boundaries without a similar establishment of IPS .
boundaries warrants an interdistrict remedy within Uni-Gov, and (2} whether
the district court correctly enjoined the Housing Authority of the City of Indian-
apolis from locating additional public housing projects within IPS or from
renovating existing housing facilities. ' !

2) Several majar issues established by the court regarding Milliken have
relevance for the IPS desegregation case:
a) The controlling principle enunciated in Swann (402 US 18) is that the

. scope of the remedy should be determined by the nature nd extéht of .
the constitutional violation that has occurred. Therefore, bgfore boun-
daries of autonomous school districts may be set aside by consolida-
"tion through a cross-digtrict remedy. it must be proven that there has
been a constitutional violation within one district that profiuces seg-
regative effects of significance in other districts. -
Specifically, it must be shown that racially discriminatory acts of the
state or local school districts, or of a single school district, have been
substantial cause of the segregation. Therefore, in certain circum-
stances. an interdistrict remedy would be appropriate to eliminate the
district segregation caused by the constitutional violation; likewise,
without an interdistrict violation with an interdistrict effect, there is
no constitutional wrong calling for an inteslistrict remedy Milliken v,
Bradleyv, 418 US 717, 744-45).

[

—

IPS-ONLY DESEGREGATION PLAN

The Indianapolis Public School system has filed & motion urging judge
Dillin to approve a citv-only school desegregation plan which it wishes to
implement next fall, regardless of the outcome regarding a metropolitan remedy.
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It is the contention of IPS that this city-only remedy is compatible with the -
inclusion of subuitban schools if a multi-district remedy is effected. The [PS:gnly
plan is basically a sixty-to-forty percent racial balance plan. The plan has three
components including: (1) an options edycation program at the elementary
school level; (2) new junior high school districts at the intermediate level; and (3)
a mggnet échool with a lottery approach at the high school level.

. . \ ~

Clty-bnly School Plan

" Howod, 2]~ Washington St. (US 40)

Washington

This map describes the city-only desegregation plan. The city is divided '
into four attendance areas. Students who live in the shaded areas around the
* / high schools may attend those schools. Those outside of the shaded areas would °
participate in the lottery and would be permitted their first choice from among
high schools in their attendance zone, as long as racial balance-of the schools is - <,
within the sixty-to-forty percent range.
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This high school plan, intended to beintroduced beginning with next year's
ninth grade class, also calls for special magnet programs. Because of their
curricula, design, and special appeal, the magnets should draw students from
across the city on a full ora part-time basis and would achieye the racial balance
"requirements established by the court. These nrograms include a career.educa-
tion magnet at Arsenal Jechnical High School, a fine and performing arts
magnet at Shortridge High School, and a health professions magnet at Crispus
Attucks High School. The school board plans to create in each of the four high
sghool attendance areas new junior high schools to which students would be
“assigned, this selectipn serving.the goal of desegregation.

-Option.Plan: 1t is at the elementary level that the plan is most interesting and
most difficalt for-parents to understand and, in some cases, to accept. Some
factors which elicit parental coencerns are the age of the children involved, fears
about safetv, and a strong identification with their own neighborhood. Eleggen- ~ .
tary pupil assignments will be determined by a combination of factors, inclufi*lg .
the high school attendance area in which they live, the educational optio
choice which parents and pupils make in March and April, 1978, and the racial
balance standards established by the eourt for each’school building in the
system, This standard calls for a sixty- forty percent white/black balance in each
school. ‘

The Indianapoli public schools have moved forward and intend to imple-
ment their city-only desegregation plan system- -wide in the fall. It should be
understood that prior to implementation the IPS must receive the approval of
Judge Dillin, without whose approval all of their actions and efforts are for
naugh'. .

The core of the elementary desegregation plan is the enc oumgemxmt of

parents to select an educational option for their child. An intensive community

relations and publicity program has been developed in order to inform the
community about the several options. There is a concern on the part of some
members of the community. especially the minority community, that this public
relations effort was initiated too late. The options elementary programs which
are dvailable include: (1) Back-to-Basics; {2} Traditional; (3) Continuous Prog-
ress; (4} Open Concept; (¢ )) Montessori; (6) Developmental; and17) An Alternate

Choice.

Option No. 1: BauckTo-Basics. This is an educ dtl()ndl program which empha-

sizes the three R's of reading, writing, and arithmetic. Strong discipline and an

adherence to a value system is encouraged. The program calls for the following;:

Completely self-contained classroom

Schedule of instruction is the same for each student

Six grade levels per school

Grades 1.2, and 3 stress 3 R's. geography and physical education

5. Grades 4.5, and 6 stress 3 R's, history, geography, science, music, ar,
and character education.

Eo R T
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The back-to-basics option would have a tlassroom which requires: (1) em-

. phasison drill, récitation, and phonics, (2) no experimentation in instruction, (3)

fetter grades given in all subjécts based on tests, (4) daily homework at all grade,
levels, () completion of all grade level work for proinotion, and (6) strong parent
» support for homework, dress code, and behavior code. A student attending the
. back-to-basics option would spend  re-half to three quarters of his/her day with
3 reading, writing, and arithmetic. Oue teacher would present all subjects to the

. whele class all day. _ o
Option No. 2: Traditional: This is an education program which emphasizes
academic instruction and personal development through the teaching of all
academic ubjects in one classroom; it is basically & teacher-centered instruc- '
tional Prﬁgram. The following would be typical of the traditional program:

'\ E
" 1., Teacher uses varied instructional methods ‘e
o 2. Uniform time allocation for subjects
3. Students are placed in sub-groups in classroom based on achievemignt
of the subject area, personal development, teacher judgment.
%4, Six grade levels per school, self-contained classrooms except for special
subject areas, . .

The traditional classroom would provide: (1) emphasis on developing sub-

ject areas. (2) mainly large group, some small grougand individyal study groups
in self-contained classroom, (3) emphasis on activities which promote social
growth as well as subject matter, {4) grading based on teacher judgment of -
mastery, (5) varied homework at different grade levels, and (6) promotion based
on achievement and personal development of child. A typical day for an elemen-
tary child who has selected Option No. 2 would operate according to a regular
tBne schedule within which set times are established for each subject area.
Additionally, students would be divided into smal¥ groups for certain types of
instruction. '
Optign No. 3: Continuous Progress: This is an educational program which
requires the mastery of a defined curriculum, within which each student is
allowed to progress at his'her own rate. The conu'nuouéﬂprogmss option, a
student-centered program, provides the following: )

School divided into a primary division and an intermediate division
Stresses all subject areas : '

Students regrouped in academic subjects whenever necessary
Teaching directed to pupils’ needs

Frequent evaluation of student progress

ol

The continuous progress classroom presents a relatively different program
from that of a traditional school. In this classroom: (1) teachers teach different
groupe of children. (2) there are fewer levels of instruction in each classroom, (3)
students get more individualizec{ instruction. (4) grades are based on arhieve-
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ment, (5) Trequent reports are submitted to parents, (6) promotion is based on
achievement and personal development of child, and {2) promotion occurs at
end of primary and intermediate divisiohs, Typi®lly, teachers would teach
different levels of the subject area. Therefore, children have~several teachgrs
during the school day, instructing the childsen at the level at which they
achieving, with their interests in mind. A child would be involved with different
studentg at different times of the day.

> . L -
Option No. 4, Open Concept: This educational program emphasizes the needs of
the individual student in each of his/her classes. An open concept is a non-
graded approach and utilizes team teaching. Thisis basically a student-centered
program involving: . ' . .
* &
Subjects based on child’s interest
Students of differers ages grouped in teams
Grouping for instruction in team area
Flexible schedule for instruction ' ;
Goals are sel by teachers and studeats .
No separate grade levels '

SO b wn

Because team teaching is utilized the school environment does, in fact,
operate non-traditionally. The team arrangement provides for (1) a wide variety
of teaching methods, (2) many different types of materials, (3) no letter grades,
teacher using checklists and comments, (4) hgmework given on an individual
student basis, (5) no forinal promotion with each student going to the next level
" of work when ready. (6) required parent-teacher-student report and conferences.
In the open concept school the student works at his own pace and will spend as
much time on a subject as he needs or wishes. Most important, a team of teachers
will teach all subjects to a comman group of students.

Option No. 5 Montessori: This is a highly publicized educational approach for
teaching young children, based on a complete adjustment of intruction to the
stages of a child's development. These are the main elements of the Montessori
school option: '

Grades 1-3 only in 1978-79

Students “work" with freedom of movement

Long blocks of time for learning and practiting activities
Non-graded .

Emphasis on motor skills, sensory. cultural, and language exporiences.

Soh W=

.

The Montessori school provides a student-centered environment which is
different from the conventional including: (1) grogpings by three-year age épan,
(2) choice and practice of activity which are self-motivated, (3) environment.
consisting of carefully constructed Montessori materials and instructional de-
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vices, (4i individual interests and self-satisfaction which are stimulated, and (5)
programmed materials guide choices. Typically during the day the«child will
pursug selected activities individually and in small groups. A child selects an

" actiyity and “works" individually as long as he/she remains interested. Games,

the use of equipment, general lessons, songs, and stories are all conducted as
group agtivities.

Option No. 6, Developmental: This is an educational program which is based on
decision-making by the students, giving them the opportunity to select that
which they wish to learn. A developmental school is characterized by:

1. Freedom for each student - no schedule
2. Learning by doing - de8igning and completing projects

" 3. Student setting own learning goals and making own decisions
4. Fretjuent use of the community as a classroom )

The developmental school may be categorized as a “social change" school.
In this school one will find: (1) informal classrooms organized arourd student
interests, (2) studénts of different ages in the s~me room, (3) frequent use of
facilities away from the school, (4) teachers talking with one student or a very
small group, and (5) no grades but rather progress reports given to parents and

. students during conferences, and (8) great flexibility in length of school day.

During a typical day the child will wotk independently on projects in various
parts of the school. As an example, a student may go to the library to research a
topic. Shethe could ask a teacher or friend for help or even leave the school
environment to find additiona inforgnation. . :

Option No. 7, An Altegnate Choice: This is not an educational Option. Rather, 1t
allows the parents to request that their child remain in the school presently .
attended. It should be realized (in some cases it is not understood, as vet) that the
child will be allowed to remain in the same school only if this can be doné within
desegregation guidelines. Therefore, if a child wishes to attend his neigh-
bbrhood school and that school is :iready sixty percent white or forty percent
black, the student will be assigned to anothier building. ) C
No parent is required to select an option for September, 1978. ¥ or those who
do not, pupil assignment will be made in the same manner as in 1977, subject to
the six:y-to-forty percent racial balance requirements of the desegregation plan.
In 1979 a further opportunity to participate in the option selection procedure
will be provided. K

AFTERWARD

On April 7, 1978, Judge Dillin (1) ordered school officials not to engage
many pupil reassignments for next fall, thus r jecting a city-only school de-
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segregation plan for all grade levels and (2) in a separate one-page entry indi-
cated that he did not plan to have additional evidentiary hearings on the issue of
whether or not there is cause to involve the eight Marion County Township
schaol systems in the desegregation remedy. Thus, he felt that there was already
sufficient evidence on the record to send the case back to the Seventh Circuit
Court of Appeals based on his previous funding of de jure segregation.

OnMay 10. 1978, theIndianapolis School Board passed aresolution indicat-
ing that the options education plan which was an integral part of the city-only-
desegregation plan vetoed by Judge Dillin would be implemented on a pilot
basis. Implementation of the options plan on a pilot basis would not be con-
traindicated even in light of Judge Dillin’s ruling. It is estimated that fewer than
1.000 children will be involved. Because of Judge Dillin's ruling, participationin
the options program would be limited mainly to children who live “reasonably
near” the pilot . Dillin's order prohibits desegregation of the school system until
appeals are completed on the Judge’s earlier order to bus over 9,500 students
from the city to suburban school districts. '

On May 30, 1978, Judge Dillin ordered a hearing to consider the merits of the
* propused city-only school desegregation plan. This action was taken in direct
response to the Seventh U.S. Circuit Court of Appeals which ordered him to
reconsider his rejection of the Indianapolis plan. The Seventh Circuit therefore
felt Judge Dillin should have a hearing to consider the merits of the city-only
plan. Thus Judge Dillin would rule on the Constitutional merits of the city-plan
regardless of the pending suburban issue which would be decided as a separate
issue. On June 2, Judge Dillin ruled on the question of the city-only desegrega-
tion plan. allowing certain aspects of the plan to be implemented butfinding that
a citveonly remedy would be impractical in light of the suburban issue yet to be
resolved. In findings of fact he also pointed out and added a new wrinkle to the
already extensive scope of this case. He cited the Indiana Transfer Act as
. authorization for the reassignment of stude (s to the suburbs. This act was

passe.” by theIndiana legislature in light of theZnom!tar_v impact that the original
ruling by Judge Dillin would have had. The Indianapolis School District would
be made to bear the brunt of the cost for the students being assigned to the
suburbs. The Transfer Act relieves Indianapolis of a portion of that monetary
burden. '
Notv the three-judge panel of the Seventh Circuit Court of Appeals must act
in order to move to a practical resolution to this case, The somewhat divided
appedls court is now faced with several options. It may dismiss the suburban
aspect ot the case and order a city-only plan; or it mav call for a new series of
evidentiary hearings. Among the various options, it is quite probable that one of
the two possibilities just mentioned will be the action taken by the court.

In response to the many options which Judge Dillin has opened to the
Seventh Circuit Court of Appeals. the Indianapolis Public Schools has had to
devise several desegregation plans. School board attorneys and the Planning
Division must develop an inter-district plan as ordered by Judge Dillin. This
County s ide remeds swould have been pusin effect in September it there had
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been no injunction or other action during the interim. IPS officials also con-
tinued to refine the city-only plan in light of the possibility that this plan might
be ordered by the Seventh Circuit. The present status of the Indianapolis School
Desegregation case is best stated in the seventeen-page memorandum issued by
Judge Dillin July 11, 1878. Therein he urged the appeals court to expand its
previous injunction against the construction of additional public housing proj-
ects in the boundaries of the Indianapolis Public Schools to include all govern-
ment subsidized low-income housing. Further, he ruled that the state of Indiana
has “an affirmative duty to assist in desegregating the Indianapolis Public
Schools” and he ordered the State Superintendent of Public Instruction to
develop a comprehensive in-service training program for all teachers and staffs
in the nine-school system affected by the rulings in order to prepare for the
reassignment of pupils. Additionally Dillin ruled that the reassignment of pupils
take place during the coming 1978-79 school year.
) On Friday, August 11, 1978, Judge Dillin ordered a stay in the case. This
means that the metropolitan desegregation remedy ordered by the Judge in 1875
will again not be implemented in September. During the interim the Judge will
hold additional evidentiary hearings. This is being done in response to the
request of the Seventh Circuit Court. The time and date for these new hearings
has not been established. One certainty is that there will be an opportunity for
attorneys on all sides, the school district, the intervening plaintiffs and the
suburban school districts to place additional information on the records. It will
certainly be appropriate to review the Indianapolis case in light of the Wil.
mington case and the Dayton findings of 1978.

This action was taken by the Judge as a result of the three-judge appeals
courts request that he reconsider his August 1, 1975, order to reassign pupilsto
surrounding school systems in light of several recent U.S. Supreme Court deci-
sions dealing with desegregation. Those decisions have generally tightened the
requirements requiring that the court find proof of discriminatory motivation or
intent on the part of public school officials before ordering desegregation rem-
edy.

Judge Dillin still believes that the Indianapolis school desegregation rem-
edy lies in involving metropolitan one-way busing. Dillin felt that it was not
necgssary to make specific findings against suburban school officials to order
the reassignment of pupils into their system. It was his belief that the acts of the
General Assembly aud other officials fully allow for the transfer of approxi-
mately 9,555 black ;-apils to surrounding school systems. Dillin stated that if
housing projects had not been confined to IPS, the black pupils in those projects
and in surrounding neighborhoods could have attended suburban school sys-
tems. He noted that legislatin passed by the General Assembly specifically
authorized tuition transfer payments in the event pupils were reassigned from
IPS to the suburbs. Additionally, there is another general pupii transfer law in
Indiana which allows the parent of the child in one schoo! system to apply for
attendance in another school system if the pareat feels the child may be better
accommodated. Thus, with the General Assembly action, Judge Dillin feels that
the court does not need to consider a Dayton-type rule wherein desegregation

remedies would specifically fit proven violations. 125
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