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The' SChool'of Education at Indiana Univeisity has for the ISCA tWo yearaworred with the urbarkschool districts in Indiana in the arena of equal educa-tional opportunity programming. These programs have included technical ass.sistance op desegregationletaled problems in individual, seminit, workshop*and conference formats..Additionally,.during this last year an intensive trainingt program has provided in-depth services for Incitanapolis teachere.In the design and implementation of these programmatic effts, we havehad the opportunity to work with Many outstandingeducators. Th ir knowledge'N and understanding of the issins invqlved with race, sex and tional origindesegregation was of the first order. WS , therefore, asked them to developlheir
presentations into a written formatIluitable for sharing' with others interested in'the provision of equal educationa opportunity and in the Ilevelopment of n

47.qualitY istegrated education.
At the 1,978 American Education Research AssociatioieConference, severalpaperti on school desegregation were presented. The scope, style and thruM ofthe idees in these papers also made them appropriate foT inclusioq herein.It is hoped 'that these articles will provide a reading source for graduate level.
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RODU C TION .

ta- )

F.D.A. Summer. 1978

va

f

1

. ;



t

ADVOCATING CHANGE .

IN THE WHITE .MALE CLUB.

*Bruce Gibb, MBA

Robert Terry? Ph.D.
0

The authors present their approach to implementing a change strategy in
the "w}lite male club". The white mak club is identified as those institiltional
groups whieh control the resources and power in our society. (For a 4nore
cbmpleke discussion of this phenomenon it is suggested that the reader review
Terry, Mine Male Club, 1974.)Gibb and Terry discuss the major components of
the white male club as well as many,of the techniques used by the club to retain
power. The major thrust of the essay is to provide alternative approaches to
resolve the' societal problems caused by thk white male club, basically the
exclusion of females and minorities from positions of power. The autitbrs pro-
vide several approaches toward change. These include: (1) cultural approach
composed of four subsets: moral, soda emotional and educational; (2) eco-
nomic: (3) political; 'rind (4) professional-technical including a legal subset. The
authors close with a discussion of the orginizational 4pproaches necessary to
implement their straiegy of change.

.

Organizational change is never easy. Ii is especially difficult when the
issues are as thorny and emotional as racism and sexism. What follows is a

. statement pt how ouz multi-racial female/Maleconsulting team, operating exter-
.

nal to organizations, understands, advocates and implements a comprelwnsive
affirmative action change program.

The focus of this essay will be limited to organizational rather thansocietal
change probleins. Our reflections grOws out of experience with industrial, edu-
cational,' governmental, health and religious organizations. The paper will be
organized into four sections: A. What is the problem? B. What are alternative
change approaches? C. What is our approach?

A. THE PROBLEM.

Any change effort fequires clear probleadefinition. What needs changing?
What critaria should be used to measure the intervention's effectiveness? In our
view, organizational consultants frequently fail to address racism and séxIsm
effectively because they focus on the victims. They unfurl elaborate plans to
upgrade and assist minority men and women and white' women to fit and
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succeed in a given organization..The organization itself raceitr minimal atten-
tion. Although some victim:focus programs have merit, we have learned that #
they aW only minimally effettivi in curtailing racipm and sexism. A different
nrientation and. plan ishquired which primarily focuses on the traditional ways
of "doing business." . .

Large crimprlex organizations in the United States can accurately be charac-
terized'as "white male clubs" (WMC) (Terry, 1974). The WMC, more than the
victims of the clubt requires analysis ipd change. Of course, the victims have
particular *sues andsproblenie to face. However, most of these direr..:1/ relate 10,
some club behavipr. For instance, club,behavior denies authority to some club
members, albeit in different and harder to pinpoint ways.

To,develop an understanding of what we mean by the clnb, we begin with a
brief statement about the characteristics of an authentic person'in art authentic
society. We can then see how the club violates that authenticity and what would
be reoired to shift from a club to a viible, humane organization.

autherRic in an authentic society requires four things:

Adequate teiourcesior living (includes food, shelter, clothing, and
any other resource necessary to function effectively in society).

Sufficient power for self-determination (includes both the capacity to
. make decisions and the ability to carry them out).

,* A poa,itive and secure cultural identity (inckudes the willingness to
affirm am etheel identity while affirming one's own). '

. lnstitutional and personal support (includes family, school, peer
groups. and other structured relationships).*

An authentic sm:iety would be characterized by:

EqiiitabW distrilaition of resources (by race and sex for purposes of
this tuiper).

Shared power
. Cultural pluralism . .

Flexible and responsive institutions

The tour variables can he graphically presented by the following diagram:

o
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The denial of authenticity creates alienations and/or inauthanticity. Aliena-
lion occurs when a person is unaware or vaguely aware of the excluilons,
dependency and m4nipulation by a hostile socialsystem ed unable to partici-

,. pate authentically in that system. Inauthentisity exists when there is the appear-
ance of authenticity but the underlying reality is' alienating (Etzioni, 1988).
Increasingly todaY. organizations are inauthentie, making it extremely difficult
for change agents to uncover the underlying alienating forces at play within
them.

The WMC image captures many alienating and inauthentic dimensions of t:
laege organizations today. Organizational resources are disproportionately dis- .-
tributed 11 white males; power is held by white males; organizational climate
and ethos' legitimate selected white male values and behavior; anclinstitutional
policies, practices and programs support and reinforce white male.ascendency.
To protect the WMC, club members, drawing on club traditions, often uninten-
tiemally rationaliie their behavior with rhetoric about non-discrimination, equal
npportunity and victim help programs. What escapes challenge is the club itself.

To challenge racism and. sexism in organizations, consultants anitother
chenge agents must have a firm grasp on the definition of racism and sexism and
be keenly aware of the mulatiple ways these twin realities express themselves
organizatkmally. Our definitions of racism and sexism combine the above four
characteristics of the club.

I.

Racism anti sexism exist when one race or afix group. intentionally or unin-
tentkuuilly, inequitably distributes resources, refuses to share power, main-
tains closed, unresponsive arld inflexible power, maintains closed, wire-,
sponsive and iidlexible practkes. and programs and imposes
ethnocentric and gendereentric culture on another race or sex group for id
supposed benefit and justifies these actions by blaming the other race or sex
group.

The club concept transforms the forMal definitions hito observable organi-
zational malitv. Stiace does not permit atomplete exposition of club behavior. A
few illustrations will have to suffice.

Rtisource distraution: The club frequently uses a divide and contror
strategy with resources. An organization has a limited amount of money in the
affirmative action jAAI.program.. Although new groups come undeethe AA
mandate. that amount remains the same. Nationally this phenomenon is visible
with the enactnwnt of Title IX of the Education Amendments of 1972, the
non-sex-discrimmation in education laws. The money to implement Title IX
regulations comes from money previously allocated for Title VII, on race. There
was no new money to support Title IX. Minorities get pitted against women, with
minority women caught in an impossible dilemma. And the club goes on.

Power sharing -- A client group of black women,reported that despite their
management positions they were not involved ih decision-making. After some
investigation. ihev discovered, that while men were in the.company sauna, they
made decisions which were later announced to them at "staff meetings". Voila!
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auna power! In other organizations it's the "old boy network," athletic club
power. or some other equivalent:.

There is also the practice of establishing new positions for minorities or
white woman withouodequate financial resources and staff. Power has not been'
shared. Or there is the practice of placing minorities in buffer positions urban
affairs, personnel departments, AA offlpes leaving the primary decision-
making for tnoted club members.

Cultural ethnocentriam and gendercentrisni Club members have a set of
norms and values they expect newcomer* to adhere to prior to granting them full
club membership. Club leaders expect certain dress styles (Malloy, 1975) if
someone is to move to higher club levels. John Molloy, author of Dress for
Success researched Ibis phenomenon and advises minorities.

If you are black or Spanisli in America, and if you ale moving up the rungs of
corporate success, you should adhere to the dress code of the corporation and
of the country, *veil going somewhak overboard in tie direction of being
conservative. (p..152)

00

Language patterns illustrate ethnocentric behavior. Organizations usually
ilave a double standard of swearing. "Goddamn" is acceptable; "mother fucker".
is not. And then there is swearing in front of Women. In either Use, the preroga-
tive of deciding appropriate behavior rests with club Members. Outsiders clearly
secognize whose club it is and' who is setting the standards.°

The club values .rationality (usually contrasted, with emotionality rather
thaii irrationality), competition and individual gammas. Minority males and
_women are depicted as -.too emotionalr they have an "attitude," are clique
oriented (they group together a lot), are low achievers (they are nnt as hard,
drivers as the other club members). See Terry (1974 and 1975) for.more on club
values.

The definitions of racism and sexism and their activation throup club
behavior have important implications for analysis and change. First, by focusing
on the WM.:. white males per se are not the problem. However, the club atelysis,
oes suggest that any white MA: suppoits ale club becomes part of the. . .

d
problem..

Sexism in American society is a male club problem; racism is a white club
problem. Thus the only kind of sexist a woman can be is a male sexist. The only
kind of racist a minority can be is a white racist. Neither minort,ties rior jvhite
women control the club but they can be co-opted or voluntarily defend the club
against those women and men, minority and Majority people who are moving
toward an authentic organization.

Second. although the definitions of racism and sexisin are Identical, it is a
mistake to assume that the historical realities or the change implications are
identical. Some obvious contrasts make the point:

Minorities tend to be ghottoimid; women are widely distributed through
the couhtrv.

ti
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I
Womon tend to be idealized; minorities ignored and dis9ounted.
Minorities are miote likely perceived to be violent; women more peace-
ful.
Women have particular iss4es such as rape, control otone's body, and
abortion that differ fronr racial issuer?

A consUltant cannot' assume that tanority men and women will form a.
complete natural alliance with itach other or with white women (Firestyn6.
1970). Different constituencies will address differing italles. Overlaps occur
around common self-interest.

And third, the club analysis pin\poinis ways that membersapperently be-
.

nefit from racism and sexism. They also lose. It is difficult to separate racism ahd
sexism from poor 'management. Newcomers to the cluk often raise questions
about a club practice that appears on the surface to be the result of racial and
sexual discrimination. Upon investigation, the issue often is itot discrimination.
Everyone is equally treated pdorly and unfairly? A properly conducted AA
programdeoupled with broader organizational sensitivities brovicles a vehicle a

"for club members as well as newcomerti to be authentic, not in the old club, but
an effective humane organization.

Let us now turn to examine some of the common 'methods Used to fight
,racism and sexism in organizations. Almost all of these approaches have an
implicit definition of hie problem Which differs froin that, presented above.
These definitiods are limited by a narrow interpretation of Title VII of the Civil
Rig/its Act of 1964. They focused on discrimination rather than the racism and
lexism in the clubwhich results from past and present discriminatory behavior.

B. ALTERNATIVE SOLUTIONS TO ThE PROBLEM '

Thg following are descripaions of eight approaches observed in organize-
tions which are resiSoriding to et ual opportunity law. These will be brief char-
acterizations rather than complete descriptions. In each description, tbe consul-
tants' targpt group will be tdentified and the major process described. The eight
approaches are organized 'under the four ditnensiqnst which are used to describe
the

.
. Cultural approaches. The major focus of the cultural approaches are

the yilitlEts, beliefs, feelings and skills of tndividual members of the organization.
The basic assumption is that if individuals change, theorganization will change.

Moral approach Racism and sexism are ethical and moral issue tradi-
tionally beyond the purview of inopkorganizations; with the exception of reli-
gious organizations. With the perception that equal opportunity laws, have
invaded the moral sphere, organizational consultants advise executives and
managers to hire and trail affected classes beeause it is morally right to cio so.
Arguments include invocations of the basic principles in the doctrine of free
enterprise and equal opportunity. Guilt becomes a major motivittorAnduced by
vivid portrayals of pathetic conditions of the affec ted classes. Some.of the forums
through which the word reaches the members of the organization are president-
ial speeches. house organ articles, and managerial visit& to die affected class
institutions and communities.

et.
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Social approach... Practitioners.of the social appro ach emphasize sociid
au:eptance of minterities. At home) quest ions such as "h9w many of your friends
are black" and on the job, statements like "he is black and we get along very
well" illustrates this approach. The major focus is on developing the social skills
of the affected classes so that they are congenial to the malority and mare
members of work groups. Courses &Signed to help advance Women in matrge-
ntent include lea0ing how to "get along" with the male supervisor. The tbijor
forums for these practitioners ara internal or external group training sessions to
'acculturate,the affected classes. .

Emotional approach. The social 0Am:ft relates to one form of the
emotional appreoch by focusing on the tiffected classes to reduce the rag4,or
hostility these grkips may have which..wIll. inhibit their social and therefore
organizational acceptance. Also in this tradition but having a diamettelcally
different focus are various forins otethnotherapy. These therapiei work on the
prejudi(:es afid immtions of white mah.s which affect their &tisk= regarding
the affected classes. The vartations cadge from ethnotherapy (Cobbs, 1972)
where a while in a group is conft.onted add e4balleinged by minorities to transac-
Hemel analysis.wheN the individual client reduces the "contamination" of his
adult ego state.by parental myths about the affected classes (Roberts). '

Mucational approach. Training programs to equip the affected classes
with the technical knowledge and skills to perform effectively in organizational
roles are most frequent. These programs are most often conducted in-house.
loweyer. federally financed or assiste`td job-training programs are available

outside the feminization. intelnship prokaMs for affected classes also fit under
tkis tipproach.

lb a few organizations. white male managers are being trained to manage the
AA function .as part of their managerial responsibility. These management
development courses usually include immersion in the legal requirements and
an understanding of where wonwn and minorities "ace comihg from," their
backgrounds and socialization. CI

,ln vue, ttwse four aoppatlies, focus oj the.indNidual and.hisihe4 interper-
sonal or work group relationshiP with members of the affix:tell classet With the
xception of the ethnotherapies. the usual assumption underlying them is that
the. affected t lasses need tube resmialized or trained to "fit" into the organize-.
tional culture. They are usually carried out iii the organizational setting by
internal trainers or external consultants.

1,.cotiotnic approat hes. The use of ecomemic resource's usually ikthe
form of high salaries to capture. a share of the affected t:lasses has been used but
found to be. ine'tb' tIve. It, makes flee organization vulturbl to discriminatory
suits and limits the upward mobility of members of tikraffec ed classes.

N. , Another t't ()multi( apprnach is used eto overcom ORR( male manager's
emotimial and sot ial resistance to acting assertively on AA p warns. Economic
iticentives in the form of merit increaries. profit sharing, nd annual bonuses
NI (die in part «mtingent upon achievmnent of AA goals a d within timetables
set by the managers themselves. These objectiviis constit ite part of a set in a
"management te, Ale( tives" process.
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As yet, the possible ecoMinnic benefits which mayaccrup to an organization
are ma documented by empirical research. The organization may benefit two.
nimikally from increasing the pool of human resources by breeking the
monopoly of white males. obtaining greater investment of all employees from
participation in decisions, and decreasing the alienationof affected claases who
perceive preferential protection of white males. If this hypothesis were sup-
ported by resean:h, it would be a powerful economic incentive to move effec-
tively and rapidly on AA prograins.

The limited economic incentivesnow employedare used.by top executives
. to pressufre unwilling line manages's to achieve affirmative action goals. This

. method is usually found only in the most committed andior authoritarian or-
ganizatithutt regimes.

3. Political approach."-2.- Many members of affected classes in organizations
despair that fundamental chanes will not occur as a result of cultural ap-
proaches. They 'have somewhat graater expet:tations from economic sanctions.

4 Their real hope lies in raising ttte consciousness of the affected classes, orginiz-
ing and mobilizing them to taake cleir and consistent demands on the organiza-
tion. They are the orgeolzation -militants" and frequently find themselves-
isolated and frustrattek (Ali nski . 19691. This political approach involves working
with each of the affe,:ted classes separately. Each class deve)opidemands which
cat, be met by the Crganizition. They: commit themselves to take an escalating sat
of aoions shout I the &blends be refused. The risks are high, few inside an
organization art willing to play.

4. Professionalaechnical approach. The basic assumption underlying-
this method is that changes in the prtx:edures. especially personnel procedures.
will lead to compliame with the law. The externe consultant, frequently a
pt rsonnel or legal expert specialized in equal opportunity laws,, examines the
irganization's prot dures add practices-. Recomnrepdations for changes include
redesigning application forms opening up unused reciLiting sources, validat-
leg testing procederes. analyzing jobs, redefining criteria and setting new
standards, re4x4141.tiectornitinCe evaluatiou prucets and witerja. etc. The,se
onstiltants ork with anti througg the human resource or personnel-depart-

ments to provide line managers with the procedures to he non-discriminatory
regarding the affis ted i lasses

A tinal D.( link al 41pprihit h is legal. Orpnization legal stafttake action on a
dtie t &a' hiNis Thk approat h assumes that the organizational structures.

pith( ips pro( etitires. and prat tit es are in compliance pnd that the probability of
sie 1 ss m inning favorable ilidgements is high.

The eternal legal approat h takes the form of a lawyer who represents the
attet tett t hsses anti presses the organization by referring complainants to fed-
eral..statt and t itN 4gt.tit les or Wing individued orclass action suitsin thecouri. .

The sm t ess ot the %,trious approat he's dem:6W aboye depends in part on
the %pet tilt nil, t ins t It the tirganizatitni, In general. no one approach appears
ti, he Mfg, ti% %% hen used alone The moral preachments tire hollow without
hattgmx tht rt%\ ard strut tore Iii reinfort e anti-racist anti anti-sexist behavior.
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Emotional catharsis and introspection are sterile without recognizing how the
traditional organization practices and processes perpetuate racism and sexism.
Education of affected classes becomes endless unless a hostil,social psycholog-
ical climate' becomes hospitable. Political action, especially in a contracting
econonly, without an educational process for white males so they can appreciate
that the affected classes have eyes to see ways in which the organizatiod can be
improved f.ir all, is.at least-risky and at worst personally dangerous.

AU these approaches are important and useful. Although we have not
systematically researched it, our experience sypports the affirmation that the
greater number e these approaches used, the more effective the AA program
outcomes. In the following section, we will combine these approaches in an
outline ditto strategy we follow in helping an arganization achieve effective AA
results.

C. ORGANIZATIONAL APPROACH

This strategy includes in an intervention sequence all the approaches de-
scribed above. In the outline of the stages in this sequence, we identify the
various approaches in parentheses.

I. Access. Most of our contacts with potential clients come from referrals
or from those who have read our publications. Recommendations usually come
front executives and managers. minorities and women we have worked with
who encounter colleagues frustrated with the task of developing an effective or
try i ng to implement an ineffective AA program. The frustrated managers usually
perceive the task to be one which can be accomplished by experts through
adjusting the personnel procedures and practices (professional-technical ap-
proach).

In the first em:ounters with the client, the white male consultants begin to
provide executives and affirmative action managers with a broader understand-
ing of themselves and the task (emotional and educational approach). They press
the 'leaders to define the benefits which may accrue to the organization in
addition to those which are contingent upon compliance with the civil rights
laws The enthusiasm and energy engendered at this point usually leads to a plan
to share their newly acquired understanding with other line executives and
managers. Seminars of three days in duration are scheduled to accomplish
severed objectives: build a common language and understanding of the problem,-
asst'ss the current equal opportunity status of the organization, and develop an
tH tion plan for developing and implementing their AA program.

2 Diagnosis. -- In preparation for the seminar, the minority and female
«insultants interview minorities and wonten who will participate in the seminar
to build legitimacy'With them, to obtain their perceptions of actual personnel
and management practices. anti to determine their needs and aspirations (polit-
e id approach). At the! same time, white! male participants are interviewed to
assess their perception of the problem and affirmative action, to identify the
practh al and emotional difficulties (emotional approach) they experience as
they attempt to manage a multi-cultural two-sex work force, and to deterinine the
issues they feel should be addressed .in the seminar. The soda-psychological

to



climate can also be tapped with comprehensive survey instruments we have
developed for this purpose.

Simultaneously, the affirmative action staff develops the statistical data to
doCument racism anti sexism. This includes parity and utilization data by lob
category, applicant flow. hiring, turnover, and promotion rates. Instances of
current discriminatory practit es and procedures are written up as case studies or
critical inoidents to illustrate vividly how the organization reached its present
condition.

3. Manning. With the data from interviews and the AA office, the consul-
tants, executives and representative minorities and women structure the three-
day seminar. The first day builds awareness of the issues and a common frame-
work develops (educational approach). During the second daY, minorities and
females providea perspective which limits denial Lind rationalizations and gives
managers some straight feedback on their behavior (emotional approach) as they
scrutinize the organizational structure and dynamics. The final day they share
the responsibility with managers for planning a 'process to create a program
which has the commitment of all groups, has adequate human and financial
resources. and has high organizational priority.

A planning group selected from seminar participants with female andfor
nnniirity leadership (political approach) is charged with the responsibility of
drafting in broad outline:

A participatory prtx:ess for setting goals and timetables.
A procedure for holding line managers accountable for their achievement

and incorporating results in this area as a criterion for determining merit in-
creases or bonuses (monotnic approach).

*Authors: The authors are partners in the consulting firm: Neely, Campbell,
Cibb. Terry & Associates. 2341 Lanchashire. TB. Ann Arbor. Michi-
gan 48105.
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EDUCATION: INTEGRATION,
WELFARE AND ACHIEVEMENT

Barbara A. Sizemore

This paper truces the general status of the black A nwrican in the A writ=
ed ucut iomi I system. providing a general overview of the American experience of
the black. The educational focus deals with integration and desegregation with
regard to comern over the welfare system and achievement mode of the black
t hill. The author pnwides u review of the major educatiomil contributors
regarding equal educational opportunity concerns with an emphasis on the
relationship of social inequities as they affect the education of blacks. The
author's summation clearly calls for the lestructuring of the public school
system. tier thesis appears to he that an integrated society will result only when
we attack the source of social inequity which is strangling our society.

The black American's status in the social order results from the internal
contradiction of Anwth:an democracy, the incompatibility of the economic
paradigm and the political ideology and institutional inaccessibility.1 These
conflicts can no longer be denied but must be confronted. Integration is but one
manifestation of the great Anwrican Dilemma.

The long war for political. economic and social parity has been fought in this
milieu of contradictions centering largely around three opposites: (1) the polit-
ical ideology which states that all men are created equal with certain inalienable
rights to life. liberty ami the pursuit of happiness versus the economic paradigm
which is a contrarily interdependent competitive model guaranteeing losers; (2)
an at hievement orientation based on the notion that hard work assures success
on standardized tests norm.referenced on the winning group. emphasizing its
talents and gifts even when inappropriate for the task at hand versus an ascrip-
t i ye « nit i nu um based on race, sex and socio-economic status which serves as the
gatekeeper to the opportunities of the system and which keeps the losers losers;
and pi the, elitist nature of the governing institutions versus the mass ideology
inherent in the meaning of democracy.

At cording to I Liyis. the basis for many of the problems faced by blacks is a
lee k ot tit ess to six ial institutions. lie says that institutional failure has pro-
din e.d a higher t heoret it al and empirical frequency of social problems for blacks
anti sot tat problems I an be resolved, lessened and prevented and the needs of
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the black population met not through integration but rather via reversing in-
stitutional inaccessibility.2 An institution is a public system of rules which
defines offices and positions with their rights and/duties, powers and im-
munities.2 Institutional inaccessibility is defined as a situation in which one's
primary andlor secondary human needs are prevented from being met via ihe
normative social institutions. Davis explains this;

When social institutions are closed to certain groups in the population.
extra-legal mechanisms and processes are sometimes proposed. developed
and implemented in an effort to increase access. Some of the extra-legal
mechanisms are the Equal Rights Amendments for blacks and women, Vot-
ing Rights Acts. Civil Rights Acts. Supreme Court Decisions and the like.'

Davis charges that black and other minorities will continue to reflect dispropor-
tionately high frequencies of certain deprivation- related problems, unless 810
terations in social problems and the societal forces that precipitate them occur.

The 19505 and 60's was a period of struggle, intense struggle for justice by
. the black minority. justice expresses a kind of equality requiring that in their
administration, laws and institutions should apply equally to those belongingto
the classes defined by them. Rawls states two principles of justice:

First, each person is to have an equal right to the most extensive bask liberty
compatible with a similar liberty for others. Second. soCial and economic
inequalities are to be arranged so that they are both (a) reasonably expected to
be to everyone's advantage. and OA attachtid to positions and offices open to
all

The first principle is governed by thti Constitution and does not lend itselfto
much argqment morally. It is the operationalization of the second principle
which lies at the.cru.: of the present debate over affirmative action, open admis-
sions and the Equal Rights Amendment. Presently, white men of European
descent have disproportionate access to positions and offices in chains of com-
mand than do other groups. based not on merit or qualifications other than race.
sex and affluence. Rawls says that the higher expectations of those better situated
are just if and only if they work as part of a scheme which improves the
expectations of tne least advantaged members of society. The society is not to
establish and secure the more attractive prospects of those better off unless doing
so is to the advantage of those less fortunate." Downs claims that a Paretian
optimum. the condition wherein no transaction Jmtween private parties can
nuike someone better off without harming someone else. can be reached only if
government intervenes in the free market.'

If st ieil and economic inequalities are to be arranged so that they are both
reasonably expected io he to everyone's advantage and attached to positions and
uftie iN open to all. and if a Paretian optimum can exist only through government
intervention. htea, do blacks and minorities get the government to take such
effet five at tion There are two different,distributions that influence the alloca-
tions of resourt es. at t orthng to Downs: the distribution of votes and the distri-

p;



bution of money:5 Because of majority rule, a Paretian optimum is never reached
in a democracy.

Fur fifty-eight years blacks worked to over'urn the 1896 Supreme Court
decision in Plessy v. Ferguson, and, finally in 1954 that same court removed
segregation from its de jure status in Brown v. The Board of Education of Topeka.
During the reign of "separate but equal". there was little response from the

'society over the blatant and obvious inequities in black and whiteeducation nor
regarding excessive and unnecessary busing of black children through the
segregated areas.

Desegregation and integration are not synonyms and the Civil Rights
movement never made it c4ar what Its definition of integration was. Integration
demands an end to elitism in all of its forms: racism, sexism and class priVilege.
Racism is sometimes defined as an accommodation mechanism used by a race to
exclusively maintain, control and preserve its power While subordinating the
excluded races rithin its sphere of influence to its power demands.9

Accommodation is defined as a process of mutual adaptation between
persons or groups, usually achieved by eliminating or reducing hostility es by
compromise, arbitration, adjustment of differences or reconciliation. Handlin
gives two definitions of integration.", One refers io an open society as a condi-
tion in which every individual can make the maximum number of voluntary
contacts with others without regard to qualification of ancestry. The other is
racial balance, that condition where individuals of each racial or ethnic group
are randomly distributed throughout the society so that every realm of activity
contains a repmentative cross section of the population. The former is integra-
tion, the latter is desegregation.

Integration demands solutions which eradicate segregated housing, deny
unequal job opportunities. eliminate inadequate medical and educational serv-
ices and remove unequal taxation demands. It requires the destruction of all
barriers to association except those basea on ability, taste and personal prefer-
ence. Integration affords free choice to equals with the same limitation; desegre-
gation assures free choice to the superordinate. With no definition preferred by
the Civil Rights Movement. desegregation models were implemented giving the
superordinate groups (those with power) the right to move away or out of the
public schools whenever desegregation commenced. The school bannot be
examined apart from the total social reality. Segregation in schools is a result of
residential isolation in de facto situatkms. By limiting the process to education,
rosolutitm of the housing problein was deferred until urban renewal. urban
homesteading and model cities programs could begin the removal of the black
poor from the central cities. Early desegregation efforts of the northern public
schools did heconw entangled with residency isolation. political patronage
systems.lthe exodus of whites and the consequtmt loss of capital and mources,
the expansion of the ghetto and the throat of the emergent black political force.
Fur. as each new white contntunity faced black inundation thecry for integrated
schools cotild Ix: heard.'
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The present argument generated by James Co lemon around white flight Is
moot, for the hidden truth is that the U.S. had been facid with thb "progressive
ghettoization of whole series of great urban conglotnerations"12 at the time of the
1954 cfecision. Whites had been fleeing the cities for suburbia with the blessings
of the federal treasury via FHA and the blacks had been concentrating in the
central cities in the Mammoth federal housing projects. In.1851-52 for the first
time in the urban centers, the schools of Washington, D.C. became 53% black.
Predictions were made about the recurrence of this condition in city after city
threatening white political control. These were the conditions which influenced
the thinking of the Justices of the Supreme Court in 1954. And the 1954 decision
reflects a racist bias:

Segregation of white and.colored children in public schools has a detrimental
effect upon the colored children. The impact is greater when it has the
sanction of the law. for the policy of separating the races is usually inter-
preted as denoting the inferiority of the Negro group. A sense of inferiority
affects the motivation of a child to learn.

This language 'implies that segri lation does little or no harm to white
children; therefore. segregation is supportive to whites. If an institution supports
white superiority, how can that same institution dispel black inferiority? And
this is the rub. Desegregated schools can be as racist as segregated schools
because the situational factors as exhibited in educational structures and by
educational programs are identical.

When the( :iv il Rights movetnent was faced with this anomalythe fact that
their argument said that blacks were inferior and had to sit next to whites to
learnthev insisted that they meant only that whites would only support
sc hools where their children were learners. Consequently, the Civil Rights
movement never addressed the structural problem nor confronted the rigidity
and differentiation of the educational structure* which maintains its character
and resists outside forces. Since pnwer in these organizations is vested`in an
oligarchical rather than a democratic system and since people in it are rewarded
eu cording to their position in this hierarchy. the school meets thee interests of
these people inure than it meets our immmitment of universal education. The
plain tact es that the present educationakstructure does not fit our multilingual.
multi-( Littoral envinounent because it was designed to benefit white affluent
AngloSaxon Protestants. It does not work for those who differ from the norms
and stainiards of this group t :onsequently. this minority has a built-in advantage
v hi h it ih les not want c hanged. At first there was a fear that integration would
destroy this ack, antage As it bet ame clearer that desegregaticm models based on
quotas would maintain the white majority and retain these benefits: resistance
began to wane Only nsistatu ce to the poor remained. Since most black public

hool students are poor. this «mtinues to be a problem.
The standards of American society are severe and a portion of our popula-

non is betel in lu%% esteem and regarded with suspicion. These people are
-generall% relegated to slums or skid news so that respectable and essential
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citizens can carry on their corporate life undisturbed by their own apprehen-
sions." The poor are alweys alienated from normal society, and the black popr
aril rejected on the basis of class and race. Therefore, the Civil Rights movement
should not have been disappointed in Coleman's report, Equality of Educational
Opportunity (KEOR). It made four major points irbout American educaajon in
1965:

( I) Most black and white Americans attended different schools.
(n Despite popular impressions to the contrary, the physical facilities, the

formal curriculums. and `most of the measurable characteristics of teachers in
black and white schooli were quite similar.

(3) Despite popular impressions to the contrary. tpeasured differences in
schools' physical facilities; format curriculums and teacher characteristics had
very little effect on either black or white students' performance on standardized
tests. .

(4) Tit?..one school characteristic that showed a consistent relationship to
test performance was the one school characteristic to which most poor black
children had be;en denied access: classmates from affluent homes." )

Dr. Ruth Hayre. former District Superintendent of the Philadelphia Public.
Schools. reminds us that from the end of World War II through 1965 black
students in urbiin areas were crowded into double shift schools with hardLy
enough used and abused books in crumbling buildings ill kept and unattended
with teachers who were dodging the Asian wars in which the U.S. had engaged
itself. A student who entered in the publicschools rh the first grade in 1950 was
born in 1944. graduated from high school in 1962 and college in 1966. The
student who entered first grade in 1965 was born in 1959 and has not graduated
from high school yet.14 tier point is very relevant to the present and to the
Coleman Report. If the point in time of the investigation was 1965. the building
of new whools, the raising of property taxes to pay for the increase in en-
rOlments and* the increased spending whh:h accompanied these changes may
have narrowed the previously existing unequal expenditures. Secondly. if the
large school districts were those not responding to Coleman (notably Chicago)
would these inequities be shown? Lastly. Dr. Hayre's comments speak to the
probiem of testing. although obliquely. I low could students who had spent all of
their public school years on double shift with inadequatesupplies and textbooks
do better that. their predevessors on standardized tests? If the tests are standard-
ized on C ertair cnrricula demanding a certain amount of time arfd this time is
shortened. what nappens to what is taught? This brings us to the problem of
achievement in integrated (desegrrgated) schools.

Mac k social scientists are conspicuously absent among researchers who
measure the Meg ts of school desegregation. This is unfortunate since their
involvement might mean the considerat ion of more reflevant questions about the
despgregation prtwe*SS and its effect on students.' St. John reviewed more than
)20 studies of the relatMn of school racial composition and the achievement,
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attitudes or behavior of children. Oil the basis of the evidence corecled and
studied biracial schooling must be judged neither a demonstrated success nor a
demonstrated failure." Stiohn reports the followfng:

As implemented to date, desegregation bas not rapidly closed the black-
white gap in academk achievement. though it has rarely lowered and some-
times raised the scores of black children. Improvement has been mote often
reported in the early glades, in arittunetic, and in schools over 5096 white, but
even here the gainii have usually been mixed, intermittent, or nonsignificant.
White achievement has been unaffected in schools that remained majority
white but significantly lower in majorify-black schools.

Hirael'al schooling isapparently not detrimental to the academic performance
of blac:k c:hddren. but it may have negative effects on their self-esteem. It is
not merely academic seff-concept in the face of higher standards that is
threatened, but also general self-cpncept. In addition, desegregation appar-'
ently lowers educational end vocational aspirations. It is possible however.
to interpret a reduction of unrealistically high aspirations as an overall gain.
Moreover. there is some evidenc:e that 'in the long run desegregation may
encuurage the aspiration, sqlf-esteem and ienseof environmental controhof
black youth.

The tolowthate effect of desegregation on interracial attitudes is sometimes .
positive but often negative. Thus white racism is frequently aggravated by
mixed schooling. Friendship is somewhat more likely to develop among
younger Lhildrett or thosewho have been long desegregated, but at the
secondary school level there is a great range in the degree a racial cleavage.'
community to community. In some tit:hoots there is considerable interaction
(mil mutual respect.. Among blacks the most ingroup In their friendship
patterns are girls and those in classes with very fewqf their own race. Among
whites the most ingroqp are boys, but the interracial behavior of both sexes is
mut-h affected by the social class congruity of tlkit races in the achool.
Rut although desegregation is not to date a demonstrated success. it la not yet

denmnstrated failure. There is as little evidence of consistent loss as there is
of «insistent gain. Further: in spite of the large number of studies, various
limitations in design weaken the best of them. Thus in a sense the evidence is
not all in "

-
One reason why desegregation seems not to affect the learning-of the stu-

dents may be the failure to change the structure of schools to accommodate
kartwrs who differed frinn the norms of the norm-referenced curficulum and
standardized tests. St. lohn. herself, notes that there are serious problems in the
use of statidardiwd and IQ type tests in desegregation research. She says:

18

It the h Sts have not beet) standardimi and.validated on a similar population
land ths s. rarels havet. they may have kw predictive validity for black
( hildren or differentiate poorly among !Wm. Though the comparison is
hoween him k hildrn and other black children. rather than between black
and white t hildren. the tests may nevertheless show unreliable or unreal
differem s or fail to show differences that are reliable and real."
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The refusal to examine the.stratification consequences of the norm-
referenced curriculum and its coincomilant effect, standardized tests, is probably
due to the'relation between irchooling and the availability of opportunities. M a
result the school is able to respond to human need only to the degreeithat that
'Articular humen being approaches the norms and standards of white affluent
Anglo-Saxon Protestants. The failure of affirmativeactiori and open admission is /
.due to our refusal to deal with this phenomenon also.

The entire structure needslo be changed so that it is compatible with what
we know about human growth and development. Bruner says that instruction
should assfst growth.20 if this is so, what should a constructive responsive
teachingtlearning environment be like? Sarason says that any aitempt to intro-
duce,gliange Into the school setting requires, among other things, changing the .

existing regularities in some way. Several questions should be answered, he
advises. What is the rationale for the regularity? What is the universe of alterna-
tives that should be contidereen Why, then, are our children grouped accord-
ing to ages in grades? What does age have to do with leening? What is a norm?
What is a grade? What do they have to do with learnin4 and growing? Why is
only the experience of Anglo-Saxons prized and considered wOrthy? Why are
Europeans exalted and glorified over all other men? Why is$he administration of
the school hierarchial and undemocratic? Why is ever. ne taught the same
thing, at the same iime, in the same way with the same Material and the same
teacher fur the same amount of time?

We need to admit that every human being is 'unique and different, with
differing rates of groWth and patterns of development.This being so, the norm
referenced curriculum and norm referenced, testing need to be discarded.
Assessments need to be made of students' gifts and assets as well as their
weaknesses and deficiencies. Longitudknal studies of student growth need to be
kept in order to determine what is "normal" for that student. Teachers need to be
taught how to use these to plan-an individualized curriculum Skill mastery
groupings need to be formed in all of the four symbol systems: words, numbers,
images and notes, with teachers Who are skilled in participant observation and
Procedural knowledge. Presently. teacher training programs do not afford op-
portunities for teachers to demonstrate alledgedly learned skills.

Learners learn by imitating, modeling or demonstrating as well as by memo-
ry, recitation and recall and rote. Procedural knowledge deals with the know-
how in contrast to the know-what.22 Once differences in individlial learners are
admitted. a different kind of grouping more responsive to teaching and learning
can replace the age-graded system. Skill mastery groupings can then beCnme a
real possibility and the eluSive individualized program can be effected. Team
teaching can then become real and teachers talented in different symbol systems
can be used more effectively.

One reason why change has been so slow in using what we already know
about human growth and development is that certain arguments remain enre-
solved 114 the larger society. Watson identifies three: (1) Are certain races ge-
netically inferior? (2)1s poverty due to the improvidence or sloth of the poor? (3)
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Are governmental inItitutions.(especially education) ineffective in producing
change in individual circumstances? He categririzes therie arguments as biologi-
cal. social and political and further warns that every citizen must individually
and collectively examine hisiher values and ideals to move Arrierican democracy
ahead." If wt, believe this, we must look at what we do to learners In schools and
then ask ourselves why.

David Hawkins argues that.humen beings are different. He notes that con-
genital variety ametg persons modified by early ekperience is not single track;
like biological variety in general, it is many-dimensional. its graph is profile.
Whereas a single welf-defined curricular track will spread children out in a long
line of march. Oere is also a variance in the learning abilities of a single child
along alternative tracks, assuming that these are made com nensurable by lead-
ing toward a oommon goal. Thui by a proper assignment ch tracks in a way which
complements congenital variety, the variance of learning rates can be reduced
and with no decrease of any individual rates. Hawkins notes that human beings
(lop human are never indistinguishable, never identical to each other, even in
respects important for learning and education. They are incommensurable in
theit differences

There is fear of this concept, awl. rightfully so. because of the arguments
nieutioned ear' :er by Watson. Minorit>> groups and the poor see the specters of
racial inferiority and discrimination against the poor looming in the practice of
such a concept. Implemented by racists, sexists and elitists many problems
associated with injustice could be predicted. Hrever, prisently the poor and

inorit ies find themselves disproportionately in tracks call8d special education
arid career education in desegregated school systems. Hawkins explains that
incinnmensurability excludes marketplace or IQ-dominated notions of unalter-
able.inequality implicit in the "superior student." "ability grouping," and in-
herited inferiority. For these imply commensurability, the belief that "the more
able" excel"the less able" in all possible tracks. In this connection it should be
emphasized that incommensurability implies that individuals can be compared
and ranked in many sorts of ways. It means that such comparisons are vector
rather than Scalar in type. It implies that, in general, "one indillidual does'not
excel another in all relevant dimensions. does not, in mathematical language
dominate him," The postulate of incommensurability takes childreu as congeni-
hiiiii varied rather than unequal and raises questions about the differential effect
df earlier nvironment in relation to the kinds of learning it has supPorted or
inhibited. lt underlines the importance of the local and dependent curricular
spiral. tangent at many points tli the individual lives of the children. to the

ative resign% es of their total environment which they know or can be helped
to disc over '4 llawkins believes that incommensurability requires a different
out eptualization cif curriculum. lie says diversity of pathways in learning

the network rather than the little racetrack which is what the Latin word
"i lam tilum" means. flAnderlines the necessity of constant choice and inven-
tion IA e must think of curriculum as meaning everything that happens to the
h jut (h.arneri in The educ Aimed institution although heishe learns elswhere.
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This includes content (what is taught), methodology (how it is taught) and
administration (how we manage and direct all services to achieve the former).

Frank Brown notes that given safeguards, an integrated education is supe-
rior to a segregated one, based on the notions that racial isolation ienot.good for
whites and minorities and that policy-makers, who are whi e. will make more
resources available to schools that house their children." Segreg ed housing as
the root Cause of segregated schodls has not yet been attacke and must be
abolished for de jure segregation wheiher of schools or de facto segregation
whether of housing separates our citizens and creates ghettos. But desegregation
will not alone resolve the social inequality in our schools,. For even in good
schools half the children are below the norm-on standardized tests. What hap-.

- pens to them?
We need to review the teaching-learning.enviumment in which the human

being experiem:es the most rapid learning rate of hisiher lifetime, the period
from birth to five veats old. What are the outstanding characteristics of this
environnumt?

PIM. it is open spaced. The infant generally has the run of the house. We go
to great lengths to put poisohous substances and precious objects op high
shelves. We try to remove dangerous situations by blocking stairwells and
covering holes. We do not put our children in rooms according to age and keep
thew there for six hours.

It is multimodal. A family may be comprised of several generations, people'
of different sizes, shapes. ages and'personalities. Thi s reality proVides models so .

that imitation occurs more easily. Built.in tutors help the young learner to master
skills hih are shown him.

Sometimes. the family is bilingual and bicultural. Infants have little diffi-
i ulty learning two languages prior to coming to school. It is individualized.
Parents do not expect any two of their children to grow and develowin the same
way. Parents expect differem.es although children sometimes look, alike. We
need to reconsider what e de to children in schools in comparison.26

We are reluctant to change our curriculum because the entire multimillion
dollar print and publishing industry is dependent on it for the profits they make
from tests. textbooks. newpapers. magazines and perimiicals. The standardized
test is anchored in the present urriculum. (:onsequently, if educators would
suilthtnly be«mie interested in true education for humanbeings compatible with
human gri)% th and development all of this would change. The print industry
chnninated bx IBM and Xerox would use millions of dollars to lobby against that
hange Additionalk tests are used to reinforce thett cultural bias for the

pui Pm. of mb sehx non and selei tion for higher education opportunities. All
reversit dist rimmatitm t iiSt'S rest on standardiwd tests to prove-the qualifica-
tions ot tf white males There is no way that a culturally biased test can reflect
the true abdities anti gifts of anv who differ from those norms.

tor t tluntr is more apttalist than it is democratic. This is reflected in our
domestit programs as well as in our foreign policy. Just as it is more expedient
tor os to supptirt 1 ountrt win( h is o apitalist even though it may have the most
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brutal dictator known. it is more expedient for us iu have a norm-referenced,
standardized, Monolingual monocultural curriculum which'separates ll tau-
dents who differ from wh4te affluent Anglo-Saxon Protestant norms into losers
in an economic paradigm which requirep winners and losers..

Desegregation does not solve that prqblem. And, although an integrated
saciety is desirable, we have not yet begun the fight.Until the structure of
schools is attacked. the source o1 much social inequalitk remains untouched.
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CULTURAL AND ACADEMIC STRESS
II4OSED ON AFRO-AMERICANS:
IMPLICATIONS FOR gDUCATIONAL
CHANGE

William C. Parker
Educational Testing Service
Princeton, New Jersey .

The author provides a clear discussion of the functional differences be-.tween the oral culture and the written culture as they have interacted in-theUnited States. Great stress is placed on the orality of the African Cuhure and its
_effect upon Africans who have come to America. The author examines theculture with regard to music,otime and space, among other factors. Thus, oosoral tradition provithl a clearer understandingiof the black expetlence inAmerica. Another perspective is provided by analyzing black culture through
literatum.music, poetry and history. Parker clearly shows that blacks have hada society of their own. contrary to the beliefs of certain sociologists and an-thropclogists. The black cultural concern is discussed in relatiónship ta (I)communal existentialism. (2) uniqueness of the individual, (3) humanisticvalues, (4) the relationship between good and evil. and (5) black truth. Many
readers will find the discussion of the section liniqueness of the Individual"
somewhat different from other discussions regarding individualism and the
concern for tiMqueness of the black community. The explanation of the impor-tance which block parents place upon naming their children is clearly pre-

The purpose of this symposium is to make it reasonably clear to its
participants the need to consider the bnportance of deep-seated cultural andhence social differemos that characterize Black youngsters In our attempt to
educate, counsel. .and assess them. For some time now a variety of effortshas been directed toward the amelioration of the apparent problems osten-sibly a functitm of certain social disadvantages suffered by Blacks through-
out their experience in Anwrica. Headstart, Follow Through. Upward Bound,and a variety of other remedial and compensatory efforts are examples ofsee h nonistrattons to Black problems. Research efforts of a bewildering
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variety have been designed and implemented to discover if the apparent
poor performance of Blacks aS a group on various mee-ures of intellectual
and .academic ability are a function of inferior genetic ability or inferiority
derived from the socially disadvantaged status. The conclusions of these;''
data display the same variety as do their research efforts although of late the I
-disad,iantaged school" has proved the most popular.

Few, if any. of the programmatic efforts based on researchers' findings
have resulted in sustained substantial increments :n the educational perfor-
mances of Blacks over an extended period of time: The major shortcomings
of attempts to educate and evaluate Black youngsters are the inability or
unwilhngness (for whatever reason) to come to grips with those deep-seated
differences between them and white youngsters that spring from the cultural
form and imperatives that are operative in the Black community and in some
instances slightly different and in other instances profoundly different from
the white American community. The primary substance of this contention
asserts that such things as Black culture and the Black experience exist and
have historical perspectives that extend to Africa and a contemporary impor-
tame ttrt influences the lives of almost all Black people in America. It is
further asserted that the influences of Black culture render Blacks pro-
foundly different from whites in very important ways and that such pro-
found differences must be considered in any attempt to educate, counsel,
assess or evaluate Black youngsters.

Sociologists contend that the legitimacy of a culture is based on eleven
criteria. nanielv:

1 History All legitimate cultures have a history.
Life Styles: Is there a life style?

3. Society within the culture: What is the importance of "the good"
status? What is good? What is bad?

4. Communications: Is there a distinct valid communications system
within the culture?
Work t cupatiims: Is there a relationship between worker and
-boss" Are there rewards for work?

ii Sexism- i low are the sexes treated within the culture?
7 Time- How is the da:. organized? What does time mean?

Bearing Prot edures: What is "proper upbringing"?Who
teat hes whom? Who teat:hes what? Academics vs. survival skills.
Recreation: How do people have a "good time"? What is the joking
relationship? Offensive behavior vs. defensive behavior? Does the
ulture have an art form? mush.? drama?

n Prtetet ti,in How does the society within the culture protect its
(immunity ' women? children? men?

I torolistn W hat is valuable? What are worthy materials?



The case of Black culture and the Black experience must begin with
those Africans who were transported to the new world as slaves. Contrary to
the assertions of E. Franklin Frazier and others, the.social and culturat
heritage of Africans was not destroyed and replaced by a pathological limi-
tation of social and cultural prattices.

historically the bask foundations of the two cultures, white and Black,
have always been diverse(see Exhibit I). Europeans or the "western-cultured"
are offsprings of a "lettered" culture and Afro-American's roots lie in an oral
culture.

The dominant culture of the western world has failed to assess the
values anti effects of the oral culture (orality). Ora lity demands different life
styles, thought processes. behavioral learning patterns, concepts of time,
pen:eptions, morals, value systems, communications, and assessment proce-
dures. As the European and the Afro-American trekked to an alien land
(America). both brought with them specific and different cultural patterns,
and- in spite of the assumed amalgamation, these patterns have .been per-
mitted to nurture separately.

ORALITY

The African cultures from which slaves were taken kept no written records.
The fact that Sidran ( 1.971) states that African culture has an oral rather than a
titerary or lettered"' base makes it possible to suggest a new method for
examining the Afro-American experience as a-continuum. If Afro-Americans
managed to perpetuate their oral culture and extend its base into the greater
Atnerican society. then we must admit there exists a Black culture with its own
social and value structures and a mode of perceptual orientation -capable of
supporting such structure. Because the lettered culture and the oral culture have
alternative views as to w at constitutes relevant and practical information, they
impose alternative moth of perception for gathering information. Western
culture, it seems, stresses Ihe elimination of perceptual information.

Oral cultures use only the spoken word and its oral derivatives. The sounds
of speech are twit to the time continuum and the hearer must accept them as they
ome; time is the current of the vocal stream.

To paraphrase Mil .0 han ( 914 1. the " message is the medium". The oral man
thus has a unique approach to the phenomenon of tthie in general; he is forced to
behave in a spontaneous manner, to act and react simultaneously. As a
consequence oral man is. at all times, emotionally involved in, as opposed to
intellei Malty detai bed from, his environment through the, acts of communica-
tion This i an be called the basic actionality of the oral personality. McLu-
ha to 14141 has chard( ten -zed this lack of intellectual detachment as contributing
to a sUperior Sense of ii mmunity.

The ativ.mtage of the lettered orientation is well known through the advance
ot modern tee hnology and literature. The advantages of the oral mode become
manifest in the ability to i arty out improvised acts of a group nature. Sidran
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(1471) states that oral man makes decisions and acts upon them, and communi-
cates the result's through an intuitive approach to a phenomenon. The lettered
man's criteria of what constitutes legitimate behavior, perception, and com-
munications Iten shut out what constitutes legitimate stimuli to the oral man.
Sidran(1971) further states that in language, the African tradition aims at
circumlocutions or using as few words as possible to convey a message; in
addition to this, tonal significance is thus carried into the communications
process (consequently we have what lettered scholars have labeled "Black
English" or the Black dialect or "ghettoese").

It is not surprising that the oral culture, being physically involved in
connnu nicat ion should rely on rhythmic communication. Rhythm can and does
create and resolve! physical tension. Tension is very close in feeling to the
perception of pleasure; it is at best a positive sensation, at least a release from
boredom.

In the oral culture as derived from Afro-American culture there is no
distortion between the "artists" and the "audience" (antiphony or call-and-
response. which is the basic culture of the Black church).

Another general theory of an oral approach to time can be found in the
examination of oral grammar. In Wernings. (1968) research he discovered
through the examination of West African grammars that "the African in
traditional life is little concerned about thequestion of time". Time is merely a
sequeme of events taking place now or in the immediate future. What hasn't
taken place or what will probably not occur within a very short time belongs to
the category of "non-time". But what will definitely happen or what fits into the
rhythm 'of natural phemomena comes into the category of potential time.

Great cultural changes occurred in western civilization when it was found
pelssible to fix time as something that happens between two fixed points. Time is
only a European notion. The rhythm of the human body is human and will
always be slightly different from, although related to, the metrical beat of time.

Imr,twritly Spegler (1958) may have been more than merely ingenious in
identifying the Post-Christian obsession with time as metrically exemplified in
European music, with the decline of the West. Time in the western sense is a
translation from motion through space. Time in the oral sense is a purer
involvement with natural occurrences and perceptual phimomenon (an Afro-
Anwrii an phenonwnon called -ethnopsychoconceptualism" is the result of
t his Riac k people do not listen to music; they are the music, artists do not sing to
Atro-Amerii MIS; they sing her them Blacks do not dance to musk:; they dance
the ttnIsn ) Thus, the time concept has affected the social situations of the oral
t ci It ore Rhythm provide's an t tlet for black aggression and as such, is "cultural
atharsis'

Fan not) 11%7 I has Suggested that rhythm is necessary in thee Black
experiem e Rh% thin is the expressiim of the Black cultural ego, 'Inasmuch as it
somiltaileousk assents and preserve's the oral ontology or nature of being".
it lae k music es a soon e of Black social organization; an idea must first be

ennui net ated beton' itt an be tit led open). The pres.ess of «Immuni(;ation is thee
pro, ess tennionn citing
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Consequently it is predictable that Lawrence Welk. Guy Lombardo, Bach,
Mozart, and Brahms will compose, orchestrate, and play music unlike James
Brown, Quincy Jones, Ramsey Lewis. Aretha Franklin and Namu Dihango,

The European concept of time is that space is a mathematical division of
moments, and therefore, it is not precisely quantified. Time is an ambience of
environment in which all Men live. Past, present, and future are wrapped up in
one. Time is an aesthetk and a metaphysical concept. It is afelt experience. The
African concept of tithe is not linear; it does not exist in a progression of
montents. In this transaction time beeomes a social, not mathematical, dimen-
sion. As one African told me. "time is a time of meaning, not a time ofchronology
or clock hours. What is important is how you feel at this moment".

. The African concept df space is not a mathematical assessment of intervals
between points. Space. too. is a felt surrounding experience. Space is not cut up
by dividing lines into length, height, or depth. The succession of area or volumes
is irrelevant. Space in this sense is one-dimensional (whole). In the African and
Afro-American mind space is circular. Space is a circle and the sky is another
circle surrounding space. Crossing lines makes for angulaPity, break-offs, and
continuity and completeness.

As shown in Exhibit I, once the two cultures merged. they "reseparated" and
constituted a division that has existed for over 400 years. This is not to say that
the dominant culture did not have an influence on the Afro-Americau culture;
quite the contrary. Western culture has had a great effcct on the Black church
(Exhibit however. Africanization of the "White" church also took place.
Therefore. it is predictable that the Baptist church in the Black community and
the! Baptist church in the white community will have little in common on any
given Sunday morning. "Africanizing" the Baptist church has caused the
minister to "preach" differently, the choir sings songs with rhythmic African
moan al comepts, hand claps are African. and the call and response of the
«mgregation creates an aura that cannot be duplipated in a lettered culture.

Exhibit I demonstrates that Blacks are profoundly different in their concepts
of philnsophy, art. sculpture. drama. music, communication, lifestyle, time and
space life perspectives, learning patterns, sexism and even assessment.

Ironic ally musn. is the only cultural phenomenon that has amalgamated to
form a 111'1N art The blues of Africa and the classics of Europe merged to
form a "new Music to the world". Le Roi Jones (1967) states that without the two
ultures merging. jail: could not have become a reality.

The question then is why was music allowed to nurture unchallenged by the
mieoro v often!? !roan ally the evidence reveals that it was because of the
interpretatum of what was music?

in the lettered t ulture music is for listening purposes and entertainment.
Ntosit is not ps%i hological. In orality the concept of music is a form of
ommiintt atnm, singing and playing music is like talking. Consequently, even

sla% es %%ere allowed to sing songs. clap hands and make rhythmic sounds. White
siavemasters assunivd that "singing slaves'' depicted "happy slaves". Quite the
ontrar% singing in the Black community can denote anxietly. happiness,
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remorse, or dignity. It is a form of communication. Thereiore, Blacks have always
been allowed to say what they pleaseIf they sang the words! Because music
was given this "freedoni" by the majority culture, "merging" of the music was
nevitable. No other art form, phenomenon, concept, ideology, or philosophy
has been permitted the same freedom in the two cultures.

THE BLACK EXPERIENCE

Basically, what is presently known about Black culturyt has come largely
from the areas of literature, music, poetry, and history. We do not know, for
example; to what extent the literature of Black culture is valid scientifically. We
do not know to what extent our past history relates to the ways in which Blacks
presently define their culture.

We know that culture is defined as the totality of what is learned by
individuals as members of societythat culture is a way of life, a mode of
feeling, thinking and acting. Writing in 1871, Tylor said. "culture is that
camplex whole which includes knowledge, belief, art, morals, law, custom, and
any other capabilities and habits acquired by man as a member of society." From
this definition, one of the difficulties in analyzing Blackculture in America is the
notion of sociologists and anthropologists that Blacks do not have, nor have they
ever had. a society of their own.' That is. one is not born knowing his culture. He
must learn it through his parents and various significant others, who filter the
way of life of the culture tb the child. We must be concerned with the question of
the extent to which Black parlfhts and other significant groups teach the Black
child a culture that is different from the dominant American culture.

MMMUN AL EXISTENTIALISM

This author maintains that what Black parents tell their children and do
with their children is significantly different from what white parents tell their
children and do With their children. And, further, that this communication
pnx:ess forms a dominant value, a belief system that in turn makes up the Black
culture. One of the basic valves in the Black culture is that of communal
existentialism.' One learns early in life that he must share his phyaical self with
others. The child is born into an environment of on-going social processes. These
processes are carried out in an extended family. For example. the child interacts
not with "what is yours is yours." It would seem that feelings from the latter
statement would lead to individuals who are selfish, who always think of
themselves first and their family or group second. For sure. it would not lead to
the kind of communal sharing that exists in the Black culture.

This is not to suggest that all Black people have the basic value of sharing
teir material and nonmaterial possessions with others. But it is felt that Blacks
who were raised in working class families, although they may no longer belong
to this class, possess the values of communal existentialism. Thus, it becomes
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nearly impossible ,for newly arrived Black middle class people to detach..
themselves from their extended families. Some of the newly arrived middle class .

Blacks have no desire to cut themselves loose from their families,but see their
obligations to help their families who have, More than likely, helped them to get
where they are. Thus, middl 'ass Black families are more extended than-.%
middle class white families. We can still see the pattern of grandparents and
other relatives as part of the family unit. On the other hand, one may find middle
class Black families who would like to sever the ties with their pastwith their
extended families and past friendsbut find it difficult to do. Such middle class
families may find themselves in reciprocal obligations that they cannot.
eliminate. Likewise, there are Blacks who were never raised in the pattern of
communal existentiahsm. and consequently, cannot appreciate this pattern in
Black culture. nor understand it.

UNIQUENESS OF THE INDIVIDUAL

Another major theme in Black culture is,that of a belief in the unique
individual and his rights. This may at first seem !a contradict the above

e. analysis, but the two themes really fit together. That is, one is free to
develop at his own speed, in his own way as long as this development does
not hinder another person. Thus, a certsin amount of unselfishness is a
necessity. However, one need not strive to be like his brothers and sisters.
One can be different and yet a part of the family or group.

Early in the socialization process parents try to recognize what is unique
in their child. They may arrive at this position by showing the 'similarities
between their child and nome relative, but the feeling is not that the child's
character or personality will be the same as the person he resembles.

In this small way. they are suggesting that "we have a unique child who
is like no other child." Strauss (1968) has suggested tytt to name is to
identify. It is to place a meaning on an object NamaXiiy something about
identity. It may suggest the character of the person. Therefore. Black parents
make mut h "to do" over the namei they select for their chikren. They say,
in elle( t. ha,. ,ist birthed a unique being who may change the course of
human I-

The pi, naming is a c intinolts one. As Black children grow older,
we find that the, in terms of ineir own identity, may take on new names. It
seems that nearly everyone in the Black community has a nickname, and one
ma% grow up in a neighborhood and never know the "real" name of a friend
bet tmse he was always referred to by his nickname. The nickname says
something veil specific about the person's character. For example, the
nickname may characterize him as: (a) Devila person in my youth who
would he described by sociologists as an underworld character. but to Blacks
in my ( (immunity. he was a person who knew how to manipulate, deal and
get along with nearly all people, lie was also a smooth talker ind quite
handsiime. (hi Mungo a pe;,am not particularly handsome, hut a strong



person who was an outstanding football player; (0 Rabbia person who was
not necessarily religious but who talked like a minister; again, a person who
knew how to deal with others; (d) Pigthe name was initially given because
the person ate so much. Although now an adult. he Is still referred to by that
name, and I find it diffitult to call him "fames"; (e) Fleaa youtig man
whom I presently know and who insists on being called Flea rather than his
given name. He probably got the nickname because he is very small; (f)
"Little Sis" or "Big sis"in this case my youngest aunt and iny mother.
These two people are still referred to by the above nicknames. Incident ly,
the names indicate the birth order in the familythe youngest and oldest
daughters, anti also certain kinds of rights and responsibilities.

One also finds in the naming process that Black families quite often
refer to siblings as "brother" and "sister". These two names are used in
place of their given names. I have 'also found several variations on the names
for mother and father. Particularly. I knew one family where the cidldren
always called their mother "mother dear". From the short list given above,
one may note that nicknames are basically a male pattern rather than.being
distributed equally among males and females. In fact, I can think of very few
nicknames Co?. girls other than Sister, Peaches, Pudding, Baby, Hi'ppy,
Streamline, Busty. Legs. Mama. and Fox Sweetie.

Another aspect of equality, as seen thrOugh the uniqueness of the indi,
vidual is the lack of competition within the family. There is little need in
the Black family to compete with one's brothers and sisteri if each individ-
ual is unique. When competition does exist it is not with the tllought that "I
am better than you", but rather it serves as a method of keeping one
prepared for other forces in the environment. To compete for the same girl,
for example, simply sharpens one's method of dealing with the next girl.
That is. competition serves as a method of developing lines of strategy.
Thus. closely related to strategy building is a kind of "ribbing" and signify-
ing that goes on in the Black community. When one person runs another
person down, the individual rarely gets angry because it is understood that
the whole matter is not serious, but that it is really a tactic or mode of
operation. It teaches the individual how to deal with hostile forces. As
loseph.White (NM suggested. Blacks on a regular basis deal with existen-
tial psychology without really knowing it. One learns early how to analyze
the basic beliefs of others. lie learns how to attack these beliefs: and the
person being attacked learns how to defend his position. Th ribbing process
may center around the existential analysis of what the person is wearing,
how he walks. talks or relates to others. Playing the dozen is the epitome of
existential amtivsis in Blat k ulture. To run down the existential basis of
imother's mother is to be on the brink of physical confrontation or a good
hearty joke. depending on the friendship and the situation involved. Whites
(malyzing Mai k ulture miss the significance of ribbing and playing verbal
games. Also. they tail understand it or appreciate it.
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It would.seem "that in the whole process of signifying, an individual is
being prepared for the outside white world. He is learning how to defend
himself by any means necessary. Therefore, in this process of strategy build-
ing, tee is never defeated. He is simply down for the moment and will come
up again fighting, sometimes physically and quite often verbally. Tilus, .it
becomes ,difficult to understand the assertions by educators thip Black
children lack verbal skills. What I would suggest ii that they abound in
vPrbal skills, but thPy are not the same kinds of skills that the typical teacher
is looking for. ln fact, if a Black child starts his existential analysis on his
teacher. hp will more than likely be sent home. He will be-defined in a
whole-host of negative ways. His personhood may be questioned. That is, he
may be defined as a hostile, negative, aggressive child.

HUMANISTIC VALUES FOR
ThE AFFECTIVE MISTENTIAL BASIS

. OF BLACK CULTURE

Much as been written about the expressive nature of Black petiple.
Research has ranged from a negative interpretation of this value, Rainwater
(1966). to a very sensitive analysis of it as found in the works of Jones (1963,
1967) and Keil (1966). What we find is that Black peoplehave not given up
on their humanismthey are a feeling people, who express this feeling in
various ways throughout the culture. One must see that the affective exis-
tence of Black people is ver# closely related to their values of shared
existence and their emphasis on the unique individual.

Black parents emphasize the right of the child to.express himself, to
show feelings of love and hate. The two aro not separated. That is, one
recognizes at an early age that het can both love and hate at the same time.
lie is taught diunital existence as Dixun and Fbster (1971) define the phe-
nomenon. Thus, there is little need to repress feelings of love and, hate.
Family life is lilt seihmtary; rather. the child is born into an exciting, active
environment. Several things may be going on at the sa,me time, and as the
chihl matures. he learns how to tune-in or tune-out on things that do not
involve him at any given time.

A specific aspect of the expressive nature of Black culture is seen in the
use of language_ The way Black people talkthe rhythm of the language,.the
slangs. the deleting of verbs, are all examples of the expressive use of
language. The significance of this is sena in the number of times white
54wiologists have 'missed the meaning of words and expression by Black
people, the number of times they have not enderstood the subtle meaning of
words. For exainple. Rainwater (191iti). in describing one Black mother's
real teen to her hild. missed the invening of the whole conversation. The
mother said that her hill was bad. Rainwater took this to mean that the
mother hated or disliked her child. rather than the fact that the mother was
tiara( terizing oue aspect of the child which says nothing about her love or

hate tor that hold
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The expressive aspects of Black culture may also be seen in music, dance,
literature,-religion, rituals of "root" medicine. Jones' Blues People (1983) andkeil's I le Nun Blues (1966') are excellent analyses ofthe blues as part and parcel ofBlack culture. The use of dance is seen by many as being basic to the way Blackpebple eitpress themselves. The definition of the word "soul" is quite oftendefined in relationship 'to the ability of a.persoqto dancethe rhythm of Blkkpeople's danctt can be traced directly to its African heritage(Herskpvits, 1941).. 'Closely related to the dance is the expressive way that Blacks use their bodies.They walk in a'unique maneuver and part of this uniqueness is that each personhas his own special walk. He uses his body to give off certain identity stances.Likewise, Black people show greater freedom in touching one another. Thistouching is not linked with sexual overtones, as sociologists would have usbelieve, bbt rather there is no clear-cut distinction between my body ant yourbody. Thus, in conversation, Blacks stand closer to one another than whitesdo,they use nmre gestures, and physical contact is greater. When the rave forsensitivity training started in the early 1969's, the emphasis was on peopletouching one another anti hot feeling ashamed about that feeling. I have always

maintained t haVsensitiv ity training was not for Black folk, since we have alwaysbeen and continue to be a feeling people who have no hang-ups about touching
one another, about dealing with one another in a frank and open manner. All ofthissplates to the trusting values in the Black culture that grow directly out of therelationship that the young child has with his extended- family and friends.As one moves away from the community of shared Black existence, thesituation changes. The more a Black person has internalized the values of whiteAmerica. the more his beliefs in the values of the Black culture decrease.Therefore. we find middle class Blatfit people who are overly concerned withmutuality. who cannot "understand" why Black people are always late, whoce n lot a ppo;ciate the %de( live nature of Black people. They may feel that Blacks

are ttai overly familiar with them, do not respect their positions. However, theseseittle' B he k peiph. who pntfess a lat.k of knowledge of Blackculturecan be seenas still ergo% ing some of the behavior patterns of that culttire..They still havetheir -soul" parties that may start off quite formal but break down to the naturalrhythm of the BLit k ulture as the evening wears on; they still eat "soul" foodand listen to the music and dam e the dance of Black people. What we fail to do inanal zing the attitudes of the Bite k middle class is to study their actual behaviorpatterns 1 we add maintain that the behavior of the Black middle class around!ether It Le k middle t lass people is qu i te similar to 1 he behavior of Black people ingeneral and. thus. part and pan l of the same Black culture:
A final aspet t of the pressivil value theme in Black culture is seen in theuse itt t It.thes l'he unique outfits of Black people are part of the expression offreedom hail as a gnaw .ind as individuals. The bright-clothes in Black culturemin ate the attitudes tit the people toward lifts in general. That is, an overallteptennsin esists tie Blat K e ulture, although the objective conditions of Blackshave heen less than t m LV hat better way for a people to say "we love life,k1than ot the t h.thes tht ear and the way they wear their clothes. Although
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Blacks are oppressed by a capitalistic system that keeps them in low-paid kibs,
keeps them perpetually unemployed, keeps them in sub-standard housing, and

.keeps, them trapped in an obsolete school system. their outlook is one of hope.
And with this hope they continue to struggle for a better existence.

'THE OIUNITM. RELATIONSIMP BETWEEN GOOD AND EVIL

The final dominant value or belief to be discussed. in Black culture centers
around the diunital relationship between good and evil. One is taught early that
good will triumph over evilthat one must be fair in dealini with others. The
proverb is: do unto others as you would have them do unto you, and likewise, do
unto others as you have been done by others. To believe in the triumph of good
over evil does not necessarily mean that one must be good all the time. In fact, it
becomes necessary to teach the child to protect himself, but never, for example,
start a fight. To defend oneself against evil is very appropriate. To not do so
would' question one's selfhood. Parents teach children not to let anyone take
advantage. of them. Also, being good does not mean that "goodness" is an
absolute concept. for Blacks believe each individual has a varying degree of
'Noodness" and "elness". What is analyzed, then, is the olierall Sense of the
total character. A child can be both good and bad at the same timethat is, he is
diunital. t:onsequently. when a parent tells a child that he is bad or evil, it does
not mean that this is the final assessment of his character. The statement may
only hold true for the moment, the ttiay, or for several years. There is always the
possibility that a person may chan'ge charactersbe converted. Likewise, as
stated earlier, to sav that a child is bad does not mean that his parents do not love
him They may he simply making what they define as an objective statement.
White sot lal scientists have been puzzled by this factor in Black life. They have,
therefore. come up ,Alth all kinds of hate syndromes in Black people that bear
little reseintilam e to the reality of the situation.

BLACK 'MIN

First 4 )1 all, in the Blat k rognitive process it is not claimed that 'Self makes
truth IA hat ts laimed is that self is the medium. and the only adequate medium,
through whit h the truth or reality, in its total existential dimensions is wholly
anti totall pert elyed and assimilated. Without the intervention of the self in the
«Ignitive at t knowledge falls short of true knowledge. not only in comprehen-
.i eness hot Aso ln in .dept h intellectual penetrationof the life force or life pulse

ot reaht A purely abstrat tiye insertion of intellect into a subject disqualifies
itselt dctinit um from live contill.t with the living and operating principles in

things
In an% event. selt in the Black cognitive process is seen as the intellectual

mod i at tr and not as the intellei tual fabricator of the real in that state of mental
',worm w hit h t fill knowh.dge. Self is also the compkte assimilator and
re,lberator of truth in the Blat k i ugnitive system. In theory at least, self is not
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presented asa substitute for reality. Nature is the norm. The work of &Wit) toget
in tune or in harmony with nature which rules all. Nature then is the controlling
reality. And realism is an imperative fOr African survival and for African thought
in every fast'. This is a first principle. . .

Principle is pne thing. practice is quite another. We must now ask what
Practical safeguards are there in the Black cognitive process to prevent self from
interfering to prejudice truth in thinking..What are the guarantees of objective
validity in ttlis method of thinking through fieling?

Basically the Black cognitive process sets up a dual control iort ob-
jectivity in the use of symbolic imagery.

The collective experience of the 'group is the sanction for the use of
symbolic imagery .bY the individual. By this I mean that Black symbolic
imagery is a partit.ipatory imagery.

The second control for objec:tivity is by appeal not to people but to the
facts observed in nature or the environment. It is irrelevant whether these
facts were the subject of observation by the thinker himself or the subject of
observation by the group, oviv a period of time. Both forms of appeal operate
as controls against the interference of self to prejudice truth in thinking.

Nct)NCLUSIONS

As Ballard (1973) states. the history of the Black struggle for education
is puth:tuated by the basic complacency of white educators.

The problems of educating Blacks have changed very little over the
Years. Some Blacks believe that the mere thought of educating Blacks strikes
terror intt, the hearts of the oppressor. Education retinains the primary lever
by whit h the racial situation in this country can be controlled and changed. .

If Blacks are to be taught and educated it is imperative that
methodology. processes and procedures that are buried in the cultural ea-
ves ts of one's being be considered. If Blacks cannot be educated and coun-
sehsi within the %ein of their culture, the Black community will, reiain its

dropnit rate as t ontrasted with 6.7' for whites.
ultim. teaching methods. teacher training, counseling, assessment,

and evaluation must be di.% ised to irritate and perpetyate "educated" Blacks.
'nfortunatelv the pri e ess to achieve this goal and the product of That goal

are not i unipatthie

Footnotes
' If um. is Nita the pre% loos statement it het tones impossible then. to speak of culture without a...lets or sio iet% v. ithout ono's. Newton.. it becomes necessary to make a case that Blacks
Voileed ha% e operated a sin tots within a larger society That we at least. have hada= own sub-culture

w ohm the Arnern an 414 %et% Al least the Kerner's t ttititt) report suggested that America is moving,%isr,f twi gevarate niturrx one Wet kanit one white And historically. lohn Hope Franklin(1966).
Mairita1114 that there ha% e aiwia. been two *perste worlds of race in American society.

s leen t sot here !tang that 1.nt 4 total being and one's total ptmess of hm oming is wrapped up inlhrV 1AP art whit %At, are bee awn. we are an extension ilf those around us
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TOWARD THE DEVELOPMENT OF
MINIMAL SPECIFICATIONS
FOR LAU-RELATED LANGUAGE
ASSESSMENTS

Josué M. Gonzdlez, Ed.D.
Director Designate
Office of Bilingual Education
U.S. Office of Education
Washington. D.C.

Ricardo Fernandez, Ph.D.
Assistant Professor of Education
University of Wisconsin at Milwaukee

The authors provide a comprehensive discussion of the linguistic and
cultural concerns related to the landmark Lau v. Nichols decision in regard to
educational opportunities for tmn-English dominant minority group children.
They clearly identify the danger of utilizing the Lau Guidelines which were
developed by the Office of Civil Bights because of the tendency for these
guidelines to become maximum requirenwnis rather than the minimum re-
quirements which they were intended to be. Gonzáles and Fernández believe
that a developmental approach to bilingual education is necessary in today's
educutic null 'magnum. The debate over "maintenance"and "transitional" tends
to retard the basic developmental aspects needed for our students. The authors
call for the development of school progrums to monitor student performance in
order to provide for bilingual children achievement hwels which are compa-
rable to those of English-domimmt children. Phases, which are discussed in
depth, Inc (ode 1 systenmt if and valid ascertainment of language charcteris-
tics; 12) systematic ascertainment of achievement characteristics; andl3) match-
ing instrui lama progrums to ascertoined characteristics. The authors provide a
checklist whiGh will help districts beginning the processes of assessing, classify-
ing and /HI ividi rig for educotional programs for nosa-English dominant minority
group children The a uthors point out the limitutions of the Lau decisions as well
us the necessity hut. sc hool districts to movi: forward and implement programs
whe h w ill assist in the 'promise- of the Lau mandate. 'I hey call for the
development ot ci total education which will meet the full range of educational
needs ot quite:its ith language incompatibility.
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Where inability to speak and understand the English language excludes
national origin-minority group children from effective participation in the
educational program offered by a school district, the district must take
affirmative stops to rectify the language deficiency in order to open its
instrut lomat program to these students.

It is clear front this statement that the Office for Civil Rights does nut
acknowledge the potential benefits to the child, to the schools or to society
which May aUt rue from the fact of children's bilinguality. The government's
empilasis is on the child's del u len( v in the use of the English language. In effect.
this language i out inues to uphold the ethnocentrk view that English should be
the primary language of instruction in United States schools. Transitional
bilingual instruction is suggested by (Xlt as one of the possible program
responses which may be used to "rectify the language deficiency" of children.
To date. however. neither (X 'It nor the Supreme Court has mandated the
uuple'mt'ntatttm of cultural and linguistic maintenance programs which would
reflec t the pluralism ot contemporary United States society. While such
programs are not prohibited, it is important to note that neitherare they required.

At «mit lig to the ( :R. the development of an educational compliance plan
who li responds to the requirements of LAI I includes four basic phases:

stiltiPtit identitit atitm
21 student language assessment

analysis ot to hievement data. and
-if !he design (it appropriate program.offerings based on the findings of the

tirst three phases

ln ,nlititiiw. st hools should t ontmously monitor student performance to ensure
that their at hies ement le% els are s omparable to those of their peers. The four
phases tt uuhl in% tike the follow mg requirements:

a that st holds systematit all% and validly ascertain which of their clients
ace ditterent,

1)1 that st holds %%stemma all% and validly asc ertain the language chor-
al lerislit s .41 their i 110111S,

that si tfik tist ettain the achievement characteristics of
their h.hts anti

ii that htils matt h their instill( Nonal programs to the characteristics
ay emu nett

In i any, log ..111 the first phase 4 11 ast ertaining the potential client groups, a
reeluttg prt ma,. hp used. The lam remedies state that if a student

tills int . in% nne thrpe ategliries. the second phase must be followed with
th,...,...iu,1010.; A s1 t1,1010 nuti, he ligible tor it Lau-type treatment

11 1u, hrr ntst al toured lauguage was other than English.
the lailliagy ififiketihv the student is other than Eoglish, or

tr t h. 1.111,411,Ni. inust ,,tti,n spoken in the honw is not English.
It a ,f1,ieni .1,es tall inhi tine of these three categories. he she is mit

',sod, ii ! is i p.aiothil taiget tor 'almost's of Lou. unless his.her hoot
.1151 so 41.....sts .u1 inadequate histrut littual program.
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In the second phaselanguage assessmentthe accurate measurement of
language dominance andyroficiency is crucial. It is out of this procedure that the
student is identified as having the characteristics which would subsequently be
matched up with a particular program offering. In some cases the appropriate
action would be placement in a suitable program; in others, a totally new
program or programs must be designed and implemented.

Wittin the language assessment stage, two separate steps are called for: a
determination of language dominance and a measurement of language puff-
ciem.y. Both steps are intended to facilitate the diagnosis and prescription of
linguistically compatible instructional programs. The first step (after a student
has been "screened into" the Lau group, seeks to determine the languageor
language systemin which the child is most comfortable, i.e., the language in
which he/she would be most likely to respond if he/she were completely free to
choose. Said another way. dominance is a gross measure of a preferred language,
language system, or combination of languages or language systems. Thus, a
Chicano child who is not English dominant will not necessarily be Spanish
dominant. Hisiher language system (in which helshe is dominant) may in fact be
a combination of vernacular Spanish and standard English, or vice versa.

A language dominance measure would theoretically show the language(s)
in w hich a child can receive information most readily. The Office for Civil Rights
suggests five categories of language dominance:

A) monolingual in a language other than English,
B) predominant speakt of a language other than English, though he/she

knows some English
bilingual. i.e.. equal facility in English and some other language,

I)) predominant speaker of English. though he/she knows some other
language.

El monolingual in English. and speaks no other language.

Clearly. categories A) and E) present no major problems in identifying
students. In the other three classificationsB), C) and D)there are three
possible semantic- problems: priedominance, equal facility and language. Nei-
ther (XI( nor the Supreme Court has defined these terms clearly enough to
establish nationally enforceable standards of measurement. This situation
however. poses no major problems for local schools faced with making locally
determined evaluations of a formative nature. In the absence of legally
prest ribed definitionswhich are not likely to be given in the foreseeable
future. it suffh es for schoul communities to reach consensus on the meanings

t)ltNe terms and to demonstrate that some care and diligence has been given to
the pre), ss of making sue h decisions.

Measure's of language: proficiency differ from measures of dominance in that
the tomer

1 I are matte rthin a given language rather than between languages.
2 i are more strit tly quohtutive than preferential,
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3) provide more specific information vis-a-vis the matching of instruc-
tional program elements with students' language abilities.

4) do not yield data directly relatable to any arbitrary number of classifica-
tions but are individually prescriptive and diagnostic.

In summary, it may be said that:

1) the screening phase provides the universe of all possible Lau client
students.

2) the dominance Measures group these students into nil() categories of
linguistically similar students and identifies one group (category E) as
one which may not require further assessment provided that its members
are otherwise being successful in their school work.

3) the proficiency techniques further ohms the students in categories A)
thru D) and identify their particular linguistic profiles for purposes of
program design or placement.

-It is clear that varying degrees of sophistication in the science of measure-
ment are called for in the two, phases of language assessment. Dominance
meatures demand greater care in the design of instrumentation and pr6ficiency
measures are the most demanding. Many -educators have turned to the testing
industry for the identification and selection of an appropriate "test" since many
such instruments are being developed and merchandised. This is in keeping
with current trends in United States education: heavy reliance on standardized
(normative) test data. On close scrutiny, however, it appears that this embrace-
ment of the "testing syndrome" 'is problematical in this case since what is
needed is regional Lind even local types of data. A feasible alternative is for local
school districts to develop or adapt instruments or procedures suited to their
own populations and conditions. This paper will suggest certain minimal
characteristics or specifications for a sound procedure which can be applied by
practitioners in selecting, adapting or creating an instrument, a battery of
instruments or a diversified procedure for purposes of Lau compliance assess-
ment.

It is the opinion of the author's that a distinction must be made between the
procedures and instrumentation for formal research design and those which are
to be used for formative evaluation and programmatic decision-making. For
purposes of Lau, the latter is to be preferred over the former unless, of course,
testing is to be used part of a broader research program. The suggestions which
follow are therefore in no way intended to be "scientific" in the experimentally
traditional sense of the word. They represent a simple but comprehensive
method for conducting a first screening of instrumentation which might sub-
sequently be subjected to more refined and technical tests of quality.

Many factors enter into a determination as to what constitutes the ideal
method for assess i ng the language characteristics of students in a typical school
setting. As the checklist illustrates. only some of these are directly related to
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language, to the mechanics of administration,or to linguistic science. In answer-
ing this question for ourselves, we have employed a broad based common sense
approach. The resulting analysis can best be described as- an accountability
model in that it seeks toaccount for some of the most relevant factors in selecting
an instrument or procedure.

It is suggested that instruments or procedures be subjected to a thorough
screening using this or a similar device. Subsequently. a more technical screen-
ing (e.g. thecks for validity and reliability), might be conducted.

CHECKLIST

Listed below are items which will help you probe the sensitivity and integ-
rity of an instrument or procedure for assessing language proficiency and domi-
nance. It is suggested that the checklist be used by a team or task force rather than
an individual: This group should include, where possible. the developers, sel-
lers, or promoters of the particular measure(s) to be analyzed. Other members
should include parents, community organizations and persons involved in the
design anii operation of bilingual education programs.

Any documents which provide a history of the inatrument's development
should be available for reference. Where time isa problem, you may wish to set a
time limit for deciding each item. If a large number of procedures or instruments
are to be examined andior a large number of persons is,to be involved in the
analysis, you may wish to establish more exact guidelines and divide the tasks or
instruments among different groups.

Voting is not recommended. Strive for consensus. This implies the
.emergence of group reactions which do not have to be wholeheartedly emloaced
by every nwmber of the group. All members, however, should understand the
reason for making such decisions at the time they are made. Remember too that
any "cut-off score" must of necessity be an arbitrarily established one even
where consensus might exist. Therefore, a rigid "score" should be avoided. The
checklist is of the greatest value whim seen as a guide for negotiating the
complexities of selecting or adapting an instrument. It is not intended as a
fail.safi. de% ire which guarantees an infallible judgment.

An "Analysis .t;roup" may wish to begin by examining the checklist itself!
You may want to ! !add a "comments" column, (2)amend, add to or delete items
or (3)construe t a master chart which will show the relative merits of all the e
tee hniques analyzed.

Pedotiogi, il ';r iCit talons

t the data t reported tn niamwr which is
tittelligibleand useful to the nonspecialist and whte h
makes possible a reside; adaptation or development of
instructional proglion components in all of thee lan.
guage arts Areas %IX aktlarv hujlding. reading. sen
tem p rittistrut t(4g) 1)thatidogy. etc

.4

Not
Yes No known NIA- ---- -



2. The range and type of language being assessed andthe data presentation are directly relatable to school
performance and achievement in the language-
related curriculum; i.e., criterion -vs- norm referencees.

3. The purpose of the assessment technique(s) isclearly stated and understood by teachers and other
personnel involved in its use or ie the utilization of
data emerging from it.

4. Cultural patterns of language usage are recognizedand their potential impact weighed in interpretingfindings, e.g., child-adult interaction, minority.-
majority nuances. verbal interactions with strangers,etc.

S. S's understand the nature and purpose of the mea-surement(si to avoid having them perceive the
assessment as being something more than a measure

. of language, i.e.. that 'their culture is also being°fudged."

fi. A culture-based procedure for determining the S's
self-concept has been carried out prior to the lan-
guage assessment. The distribution of positive/
averagemegative attitudiel about self are of a -nor-mal" type and range.

7. Mee i verbal and/or visuall are derived from the S's
cultural context and experiences. Stereotypes, esti-ter)ca. and incongruities (geographic, cultural or ex-perimental! are avoided.

H. Potential differences (among S'sl in terms of
incentive/motivational styles tin expression, reactionand interaction) are accounted for and a variety of
items are incotporated into theassessment techniques,to facilitate responses to students with differing
sty les.

9. In addition to the language measure(s) other data onthe S's are analyzed to determine possible e*traneousfactors which may Influence language performance;
i.e., attendance patterns. achievement records, retention in grade lover-ageness) social interaction pat.terns, suspected or confirmed emotional problems,
and:or physiologically-derived learning disabilities.

Lanwage measurement techniques may be hint'.
encpti by negative attitudes towards language and
cultural diversity The possible existence of such atti .tildes in the school environnumt has been weighed
anti tafeguartis reated to minimize their effect

Not
Yes No Known N/A-

.1.1
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V.

B. Linguistk.Specifkations

1. The measurement techniques were specifically de-
signed for the S's awn ethno-linguistic group. Where
this is not the case, a careful documentation or record
of the adaptation procedures is available for study.

2. Both standard and colloquial (regional) language
usagli-irfound in the cues used and the responses
accepted..

3. Where bicultural S's are found to have limited Eng-
lish language abilities, the assumption is not made
that they must therefore be fluent in another (stand-
ard) language. The possible implications of regional
or class language systems (dialectology) are hirther
explored prior to placement in an instructional pro-
gram.

4. An adequate representation of language domains
home language, peer language, media language, for-
mal school language. community language, etc., is
included inAhe cues provided and the acceptable
responses.

5. All areas of languagephonology, morphology, sin-
tax and lexiconare included in the assessment. In
all of these areas, the S's receptive and expressive
language capabilities are measured.

O. The assessment instruments andior techiniques cover
all phases of language usage: listening, speaking.
reading and writing.

C. Psychometric Specificutions

I. More than one person (teacher(s).ot her bilingual pro-
fessionals, parent(s) etc.) participates in interpreting
the findings prior to their widespread use for pre-
scriptive diagnostic purposes.

4 Borderline Cases in a language classification scheme
are given special attention. When results are deemed
doubtful, students are placed in the lower proficiency
category rather than the higher one but provisions are
made to reassess them on a regular basis. to preclude
permanent tracking

AL9

Not
Yes No Known N/A



D. Administrative Specifications

1. The techniques are not unduly burdensome in terms
of administration requirements (time, staff utiliza-
tion, etc.) and they are minimally disruptiveof S's and

. teachers' schedules.

2. The measurement techniques are conducted in a
physical setting which can be reasanably expected
not to inhibit language production.

3/ The measurement techniques, and their day and
'lime of administration take intosaccount the possible
influence of the nutritional condition of the S's.
Wheie a nutritional conditionmight affect results of a
measurement, steps are taken to ensure aminimalbias
because of such factors.

4. The measurement is administered to individual S's
rather than groups. ,.

5. If the instruments andlor techniques rely on verbal
cues, the S's hearing acuity has first been testedand
found to be normal.

8. If the instruments andor techniques involve visual
cues the S'gi visual acuity and color and depth percep-
tion, etc., have been assessed to guaranteea minimal
bias because of vision problems.

Not
Yes No Known N/A

11!

.rw.rIN

We should not be surprised if a scrutiny of available language assessment
instruments and techniques reveals that a significant number of them fail even to
address many of the areas detailed above. Indeed, we are reasonably certain that
there does not exist todaya test (or a series of tests), which adequately includes
the breadth and depth of the categories (pedagogical, linguistic, psychometric.
'or administrative). outlined in the checklist. Are we asking questions about
assessment instruments and techniques with priorknowledge that our analy0s
will probably yield discouraging iesults? Is this, then, an exercise in futility? We
believe not. It would be overly zealous to suggest that a procedure must satisfy all
of these specifications in order to be considered an acceptable measure. But,
while no instruments andor techniques presently exist which might be consid-
ered exemplary, we remain unconvinced the these cannot be developed, given
time and the resources necessary to complete what will admittedly be a very
difficult task. More importantly, however, once these more appropriate instru-
ments and.or techniques are developed, it is likely that more adequate pro-
gratiunatic responses to address the full range of problems identified through
their administration will be possible.
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federal courts have further specified what Lou does and does not require from a
more programmatic .perspectwe.

In some instances, the courts have bemi reluctant to broaden the scope of the
remedies even where they recognize that what may be a linguistically appropri-
ate program may not necessarily be a totally appropriate educational program.
:omplience with Lou through the remedies outlined by CX:R does not ensure an

educational program which is comprehensive enough to be fully adequate.
,Given the philosophical underpinnings of Lou and its transitional orlenta-
tioikand the t urrent status of federal and state legislation regarding bilingual
education). it is no wonder that many school systems ,have opted for purely
transitiomil bilingual education programs to address the educational needs of
linguistically-different children.

Whatever resolution is reached to these divergent and smnetimes conflict-
ing thrusts, the need for adequate language assessment is in rm way obviated,
Indeed. we should consider language assessment as a valid practice, an
educationally souiel mandate which is thus worthy of bechming an integral part

ed in at tonal planning and evaluation.
(;iven that the devehiment of optimum hotrunumts and!or techniques is a

long reulg obiective. what are educators and evaluators to do in the triterim,
IA hen onl% admittetil def it ient instruments are available, and these de likely to
be used le, si hool systems in complying with theLau mandate. The time element
is rite since it is safe to assume that the next five years will witness the true
elliptic t of Lou on'the I 'toted States educational scene.

Just %% hat alternatives are there to the present status of language assessment
hu h Lao has hcolight to the forefront through the (XCR remedies?

t )ne alternative w Jul d he to tio away with all forins of testing. Each of us has
obablv. at some potnt. w ished this to be the case particularly when we read

about or perst tnallt t tune in ontai t with a case of misdiagnosis of educational
111491% hildren due to hinny assessment. Hut this option must be quickly
dismissed as inadequate twi ause it evades addressing the vital need to tailor
Mot anonal Trogrants to the needs of children.

A se, ond altrritatii. would he to design adequate instruments andior
tei longues taking Into 1 onsideration the. body of knowledge and experimu:e

htt it has at t umulated on the subject over the. years. Such an approact). we
suggest. %sunlit require answ eN to the type of issues raised In this paper and
perhaps to others tt ite it hate not been mentioned. Whether or not there is
onsensus .tri the items int itniod itthis chef klist. without appropriate consid-

eiat.on .4 ?tie int ',Is petit tgogic al. linguistic . psvi hometric and Administrative
issues I the rt,stiit lit nt ettorts to devise satisfactory instruments and.or
tot hrittples tt di be nupertec t and tt cit probably serve only toperpetuate existing
situation,

'hio! .11h.rhatov o otter tor Your t onsideration is that minimal
on, lost, ots he drat,. n to tin ch.. results obtained in the large se ale administration

ot ,h,se 111.'11,1111,1os And or Cr, antique's. winch is to sat that predictions based on
these Cc uremled mut h pussiblv if thuv are to be used to prescribe

a.



educational programs tailored to the educational needs of children. This Is
. necessitated by the fact that most available instruments and/or techniques
presently available are of questronable quality.

Insofar as language proficiency assessment instruments will be utilized to
design appropriate programs to meet the total needs of the child, care. must be
taken that the diagnostiorprescriptive directives which emerge from the results
of the assessment not be overly restrictive in terms of the programmatic options
which can be made available to children. If language is only one factor, albeit an
essential one, of a multi-faceted problem, we mast watch out for the "blood test
syndrome". Under this logic or method, a sample of language is drawn and
examined. and inferencesare made about the general health (or lack thereof) of
the subject, i.e., suc..cess in Nhool due to language proficiency. Given a-great
number of fat:tors which affect school success, this type of thinking is clearly
fallacious. Hut. e'Ven if we could count initially 'one sound language assessment,
we would still need additiRnal and periodic assessments to maintain an
adequate flow of information with which to reviile and update programs or
reassign students as they progress in their language and academic achievements.
If educational programmitti: responses must be designed based on existing
assessment instruments andor techniques. then we should make absolutely
certain that these responses are flexible enough to allow changes as better, more
reliable means of assessment appear on the scene.

In the final analysis, the goal of any educational assessment, including
language proficiency assessments, is to help plan a total program which will
result in quality education for all students. Language compatibility cOnstitutes
an essential component of.any successful pedagogical process but educational
planning for the whole range of educational needs of students requires Wit
fat:tors transcending language be addressed. It is our hope that this paper has
highlighted significant issues which must be dealt with satisfactorily if the
ultimate goal of equal educational opportunity is ever to be reached.
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IMPACT OF DESEGREGATION:
A HISTORICAL AND LEGAL ANALYSIS. slr

J. John Harris III
Associate Professor of
Administrative Studies
Indiana University
BloomingtorilIndianapolis. Indiana

The author provides a comprehensive yet concise review of the historical
antecedents of the desegregation movement in America. Harris begins the edtP
cational case law portion of his discussion with the Roberts case in f849 and
traces desegregation impact to recent decisions. The discussion is especially .

important to those desiring a comprehensive view of desegregation because the
analyses are not limited to educational decisions. There is also included a well
developed chronolop of voting rights, public accommodation and other civil
rights concerns. The extensive citations provide an excellent, starting point.for
other researchers who contemplate an in-depth study of individual cases of
consequence. The section dealing with contemporary concerns treeing the legal
and historicul progress of desegregation from 1954 to the present is well worth
rev iew .

INTRODUCIION

"A segregated school cannot be considered the equivalent of a white school
because of the inconvenience and the stigma of caste that mandatory attendance
of it imposes on the Negro child. Public schools are by definition a place for the
benefit of all classes meeting together on equal terms. Segregation injures the
child who is white as well as the minority child. their hearts, while yet tender
with childhood, are necessarily hardened by this conduct, and their subsequent
lives, perhaps. bear enduring testimony,to this legalized uncharitableness."

The above arguments do not come fruit) any recent .court decision. They
were stated bv attorney Charles Sumner before the Massachusetts Supreme
Court over 129 ytstrs ago. The impact of that case upon the public was to jusify
the sentiments of thi4 timesthe continuation of segregation in the Boston city
schools. Later court decisions have attempted to alter iiublic opinion toward
support of a higher ideal of equality of the races before the law. The impact of a
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court's decision often permeates the yery fabric of society itselffar beyond the
boundaries established by the facts of the case. The process is continuous and
self-perpetuatingaltered only by the variables of time and truth.

SOCIO-UISTORICAL SETTING

The American Civil War was fought to both preserve the Union and to free
the slaves of the South. Following that war, the onslaught of Radical Recon-
struction brought new reforms to the South and three new Amendments to the
U.S. Constitution. The Thirteenth Amendment conferred citizenship upon the
blacks in the South; the Fourteenth guaranteed them equal protection under the
law; and the Fifteenth extended to them their voting rights. Civil Rights Acts
were passed by Congress to augment and enforce the Amendments. Legislation
and the baionets of The Union Army were to be the tools to undo the effects
which the "psculiar institution" had inflicted on the two races for over 250
years. Hut the Reconstructionists had failed to foresee the political pressures
which society would impose upon the courts; and the withdrawal of fedeiel
troops from the South in 1877 marked the return to antebellum attitudes in both
North and South. The real question was, perhaps,whether or not attitudes.had
ever really change at all?

It is nut enough to simply pass a law or constitutional amendment to correct
a past wrong. In practice. the original intent of the law frequently gets
circumvented by other laws and certain Legal interpretations by the courts. A
court is often asked to interpret legislation according to its understanding of the
drafters' original legislative intentions. Yet courts at the same time are expected
to Nittempt to interpret the law in terms of current public opinion and the
conditions. The conflict between these two divergent views often results in a
compromise which fails to satisfy the original plaintiff. even if he has proven and
won his (ASV. Such "hollow verdicts" were common in the history of the
desegratum movement before 11154.

LEGAL HISTORY AND ITS 1MPM7T

l'he earliest attempt to desegregate schools came in'the city of lioston in
11i4,1 A firevear-ohl black child. Sara Roberts was forced to attend Boston's
Negro smith ;ranumir School. even though in doing so she had to walk past five
other elementar% schools closer to her Mune eiu:h day. The Smith School was
run-dawn and filled with quipment that. according to an evaluative study and
t tinunittee report. "has been so shattered and neglected that it cannot be used
mad it is thtwoughly repaired The father. unable to get his daughter enrolled
in an% ot the neatk white schools. brought suit against the city of Boston.' But
the eloqueni e of attorney Charles Sumner was in vain. Chief Justice Lemuel
shaw while agreeing wnh Sumner's contentbm that all persons stand equal

tn. the 1.1w , also stated that scium )1 segregation existed for the good of kith



races. People's rights, Shaw added. "depend upon laws adapted to theirrespet five relations and conditions."4
In 1857 the case of Ored Scott v Sanford established the status of slaves inthe South as property.4 t tp North..the condition uf the free Negro Was oftenviewed in the same light by the populace. Blacks were considered inferior..among the races of man fit only to live in inferior conditions and to attendinferior schools In the 1874 case of Word v. Flood. a California court granted thatsegregated schools were permissible. but that Negro children might not beexcluded front the public schools in the absence of schools set aside for theiruse.6 1.ip service Was thus given to the Fourteenth Amendment of the U.S.Cmistitutunt tv the court. Its impact 1,:as that a separate school system wouldoftectively grow to see that the races stayed segregated.
Nkire circumventing of the newly-won rights of blacks followed. Blackswere denied the right to vote in kentucky in the 1876 case of United States v.Reese' because, at:cording to S. Chief Justice Morrison Waite, the FifteenthAmendment did nut applY to forcing states to give black citizens the right to vote.l'he anwndinent simply stated that a state could not deny its citizens the right tovote because of race or color The Negio turned away from the polls had to showprnot that he was turned away because of his race or color. :This reasoning Was no more unusual than its sister (ASO Of U.S. v.Cruikshank.4 where two men were indicted for being a part of a 100-man whitemob whu.h broke up a political rally for Negroes in Louisiana. The suit claimed

Fifteenth Amendment violations. The I !.S. Supreme Court, using the reasoningin West', held that the actions ot the mob were not the actions of the state of.4aitsiana The Fifteenth Amendment simply prevented a state front denying itsitizens the Neal prntetlitm of the law. It was held not to be the government'sbusiness to look into the at ti% ities of private citizens. The implications of theserulings to the "private itizens" tit both North and South soon resulted in fuithersgregat ion and lien lal lit that lilt st basic tool of change the right to vote one'surea
state al tiv it at,jinsi Hai ks now began to pick up nunnentum. In 1878, theru lung ot the supreme t :ourt in the ase ot /hill v..DeCuir" set aside Louisiana's18tei 1( t ti whiditoig pu hie wt.% to segregate their passengers. on the groundsthat it voil.tted t i ingress's rilzht to regulate interstate commerce. The Supremet tent telt that it w multi not be in the public interest for LOUISiand to pass a lawivionriiit; a white passvngpr hoarding the carrier outside of Imuisiana to thenhi share his dr IA Oh passengers" onct! ht: entered the state.

separatinit t itirenship of a state from citizenship of thenite.! st.ces e. now here learer than in the opinion of Justice Miller in the
s .tt ret him altv. the t ases involved the supposedtolaiwe .1 11.. I- ourtoeeth inentitnent rights sit a thousand butchers throughthe toahteo; t a iiii,!;1,iid orporation in titree parishes in the state ofitisixi.t the t ,otit was that it was "not the purpose of the-oft ;:wo.horot I, transter the so uritt,- and prob.( Hon of.:tot" !::n toderai gnvernment "" It was Is4 oining obVicnis
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that the states were to be the interpreters of the concept of civil rights. The impact
of this was not long in coming.

In Virginia, two Negroes charged with capital crimes were tried and
convicted by all-white juries. The two Negroes claimed that discrimination had
been practiced against prospective. qualified Negro jurors. They demanded that
Negroes be named to their juries. The request was denied. Federal Judge
Alexander Rives invoked the 1875 Civil Rights Act and claimed federal
jurisdittion. The state of Virginia sued to regain jurisdiction in Virginia v.
Rives 12 and won The Supreme Court stated that the obligation to prove
discrimination rosted with the black defendant. Only after appeal to the state's-
highest court could federal suit be brought. The process was at best time-
consum ing and expensive, and virtually ensured that a black man on trial would
soon become discouraged. This ruling would completely negate another 1879
ruling in Struuder v. West Virginia" which struck down a West Virginia law
limiting service on juries to white males. The Virginia legislature had placed no
such provision in their statutes specifically forbidding black participation on
juries. The effect in the South was to virtually Ignore the Strauder opinion for
almost a century." Even the killing andbeating of Negro prisoners by an armed
mob who had taken them away from a Tennessee sheriff was viewed as a state
matter, not a Fourteenth Amendment violation."' In court or in jail, civil rights
were a "state matter."

The real test of the civil rights legislation came in the famous Civil Rights
t :uses 'oft 883. More than I 00 test cases on the public-accomodations section of
the 1875 Act were then in the courts. Segregation, as yet, was not universalthe
white community was still free to decide whom they would serve.'8 In its
eight-to-one &Liston, the Suprenw Court simply echoed its earlier decisions
that the Fourteenth Amendment prohibited discrimination onlY by the states,
not h individuals Tlw wrongs suffered by blacks were held to be violations of
"social rights:* not violations of political or civil rights by the states. The effect of
the det kitm was to leave Re«mstruction legislation an "empty vessel.""

In 1881 the case of Dmvson v. Leel" held that separatetax revenues could not
be lk ied for Mai ks arid whites for the support of separate schools. This did not
prohibit Ixentut kv from establishing a system of inferior segregated schools for
blat ks nit (if cf tiaiimon tax fund indeed, the argument that the police power of
the state must be reastmatth. and extend only to laws enacted for the promotion of
the public *Rid was put torth in the 1881i case of Vick Wo v. Ilopkins.21 The

ourt c mitt ci u.il lv v ed itself as being supportive of both the rights of the state
and tilos(' ot the individual All was chute in the name of the public good. The
"publit good- w cvi soc al to tivgenerate into the infamous Jim Crow legislation
w hit it would so ifeepl% attet t the first half of 20th-rentury Anwrican life.

11 atm) the prat tic e ut segregation was almost as complete as it had been in
the antebellum South Me, (din for civil rights was almost ready for burial. with
hut twit :link remaining to he driven. The first came in 1840 with the case of
Loin.% wo I ithwp., ond ninhttiv v. MItisissippi.22 Mississippi
iftm that in !Anti mandatory tu establish segregation on its trains

Itt



within its state borders. Setting aside Its earlier decision In Hall, the U.S.
Supreme Court found this law not to be in violation of any aspect of interstate
commerce. Mississippi could indeed sue a railroad for not providing separate
facilities for Negroes, What Mississippi did within its own borders was its own
business.

The second and final nail came in 1896 when a Negro named Homer Plessy
boarded a train on thts same railroad and took a seat in a "whites only" car. When
he refused to move to a "colored car," he was arrested and taken before judge
John Ferguson who ruled against his argument that the Mississippi law was in
violation of the Fourteenth Amendment. The case first went to the Louisiana
Supreme Court and then to the U.S. Supreme Court.

The case of Messy v. Ferguson" provided a- landmark in the history of
segregation and the Civil Rights movement, for it marked the zenith and nadir of
these concepts respectively. In citing cases all the way back to Roberts. Justice
Brown carefully developed his argument that laws permitting the separation of
the tacos do not necessarily imply the inferiority of either race. Brown went on to
state that this separation is a valid exercise'of the legislative and police powers'of
the states. Furthermore. Brown argued that in thearea of civil and political rights
there is not any question as to the equality of the ilices; but in the social arena, if
one race is inferior to the other, then the Constitution of the United Stites is
poWerless to put them on an equal standing. In short,as long as racially separate
facilities were equal. the t:oncept of segregation was not discrimination.
Negroes' claims to suffering were attributed to an overly fragile psychological
makeup. Tliat was -the way life was," said the Justices.24

The coffin . was finished. Next came the gravediggers to forever bury the
matter. In 1898 the infamous -grandfather clauses" designed to disenfranchise
Negroes cattle under fire in the case of Williams v. Mississippi. The Supreme
( :ourt again stated. as they had in Reese, that the act was okay as long as it did
not \sp.( di( ally dis( riminate between whites and Negroes. Mississippi had
learm.d to write its laws mid constitution the "federally acceptable" way. The
result was to drop the number of black voters by 123.00(1 almost overnight.ah

lii Cuounuigs v H ii hon Hid Ceninty Hoard of Education," the Richmond
( :ninth S. hool Board had found it necessary to close the only all-black high
st hind in the «mat% to StliVe dit )Ve'ii :rowding problem among younger black
sthaehts The elementaryage youngsters were given the high school building.
Mid the high school-age youngsters were now without a school. Two white high
s. hui iis steel. hitt they were t losed to blacks. Parents of the black students took
the si hool board to I ourt titi the basis of violation of Messy. In brief, they claimed
that the board had failed to provide equal facilities for the black youngsters.

The (*.airt held tor the st hool board. Again the Court refused to enter into
"state matters rhe :ourt held that schools maintaim.d bN state taxation are a
state Mittel' and federal intervention cannot be justified unless a clear case of
LI isregard .4 human rights is shown. The Court telt that no such case hati been
show it in this matter nu% did the I tith enturv end in the fU.Id of segregated

ation as it had begun separate and unequal in an unbroken line from
rts tu f ottimings
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The Plessy case has served as legal precedent for numerous similar cases
throughout the first half of the 20th century. In 1902, William Reynolds. a Negro.
attempted to enroll his son in an all-white school in Topeka, Kansas, In the cage
of He% nohis v. Hoard of Hut ution ot Topeku,2* the Supreme Court of the State of
Kansas told Reynolds that the board of education was perfectly within its rights
to refuse his son entry into an all-white school. Over half a century would pass
before another man would attempt to enroll a Negro child in an all-white school
in Tilpeka. The results of this set tend attempt would forever change the course Of
race relations in the Vnited States.

Not on k had the door been closed on forcing the two races together in public
schools, but now attempts were made to compel existing private schools, which
were hi-racial by e hoice. to bet ome segregated. The state of Kentucky passed a
law which.required that any institution could teach members of both races as
long as the instruction took place simultaneously in separate classes at least
twenty-five miles apart. Berea College. against whom the law was specifically
directed, sumi". The Supreme Court of the state of Kentucky found in the case of'
Berea Y. Kentucky.2' that the twenty-five mile limit was a bit excessive, but
otherwise the atm of the law w di good. The case went to the U.S. Supreme Court
..vith the staie of Kentucky holding the ihtermixing of the races to be an "evil
imuelgatnat ion' and Helve College defending itself as the "promoter of the cause
of t:hrist Berea claimpti the protection of the Constitution.

he I ! S. Supreme Court disagreed. In its seven-to-two decision, the Court
held the law not to he in violation of the Constitution. There was no violation of
the orporate t harter granted by the state of Kentucky. Hdd the college
him tamed mit as a In ensett corporation. which was a creature of the state, but as
a private group of individuals the matter might have been different. As it stood,

ew t he state of kentut k was upheld.
(rom time t. time small t rut ks began to develop in thee wall of segregation.

Little rut ks. hut crai ks nonetheless, The Supreme Court began to change in
hara. ter New lustit es brought new ideas.- .new challenges to existing doctrine

are often ends waiting for the right opportunity to present themselves. In 1917,
the tirst ipportunds. amt.. A t hallenge to Oklahoma's "grandfather clause"
permanently enfraet busing any oiw lineally descended from a voter qualified
bet. Ire I ta tr.'garclle'ss of their literacy) was made in 1915 on the basis that the
hoist. wds in violation of an 1871 act passed to enforcA the Fifteenth

Amendment AI'S I hstru t t.'ourt ruling in favor of the plaintiff Went on appeal
tc, the I S Sopreow c'ourt

Iii the sorprise nearl everyone, the Suprenwt .ourt. iii Guinn V. t Inited
stows '" Ilse() t he Fifteenth Amendment to strike dmvn the state law. Oklahoma
imutedtatel iias."I a Row law giving voting staite: o anyone voting in 1914 and
go, mg othcr, a lint o-ocichtetune twelvrday iwrit. I to get registered. The law

twent two %ear, in open defiance of the Guinn ruling." However. it
was. a ..t,irt the road bat k to equality before the law for blacks in America.

!ft,. tn.jtter ct pri% ate dealings. the t mat was adamant. In the 192fi
t 1 rrNtic the Supreme Court handed (hewn a decision



upholding the restrictive housing "covenants" within the District of Columbia.
This dmision would later be used by the Ft IA to draft its own "model racially
restrictive covenants- to perpetuate lim Crow housing patterns. The FHA Would
state thtt tts Indic ies would be to build separate but equal facilities for the races.
In prat tice. the promise. was all theory. In 1944 Thurgood Marshall told an
NAM:1' meeting that in Detroit all-white requests for howling had been filled
and 800 white units stood vacant. At the same time some 5,000 blacks were.
inadequately housed and no housing units were available for them.33

The year I o27 saw two more challenges to the classification of citizens by
race The first of these was the case of Gong Lutn V. Rice.14 The question before
the court was one of ''color.'' Were Chinese-Americans in Mississippi "colored"
or not? Bolivar county, Ntississippi said that little nine-year-old Martha Lum
was. mid refused her entry into the white schools. Her father suednot as a
chalknge to segregated schools. but only to have his daughter classified as
-white'' and permitted to attend white schools. Again. the right of the state was
upheld. The State would def:ith. matters regarding the regulation of its education
of the youth at public ewense. A little yellow girl was "colored" and, as such.
would not he permitted to attend school with white students.

The second t1127 case again challenged voting restrictions on blacks. Dr. A.
I.. Nix9n brouglit suit against a Texas statute which stated that no Negro was
allowed to vote in a Democratic pri miry election in the state of Texas. The Court.
in Nixon v flerudim," held that color might not be used as a basis of statutory
classification and strut k down the law. The Texas Democrats Aimed the
prot edure ot setting up %ohm; qualifications over to the state executive
uninuttee of the thirtY. rather than the state, and drafted new rules. The Nixon

vii tory was brief
Ilut Nixon %Vie; persistent With the belt') of NAACP lawyers, this newest

tai ti. tound its wa% to the 1 S. supreme Conrt. The decision in Nixon v.
1 toinion staieti that the use ot an executive conunittee to regulate election
pro' Mures wits a form of state action and, as such, unconstitutional. The
temia rats then si rapped the fun mittee arid called a state covention instead.

Noom's attempt bad faill.d
l'he whit,. South soon was to learn that certain rights would- have to be

alltirtieti to him k defendants in ii nut The tanmus case of the Scottsboro Boys
went all the ya to the Supremi. t :taut." The (:ourt, appalled at the haste of the
trial. ori lewd a new WA immediately The second trial, although it brought out

repain les in the shill I It nt,the witnesses, still resulted.in the conviction
ot the bo%s aRam Furthermore the exclusion of Negroes from grand and trial
nuies was Loath Atte, ting the t ham es of black defendants. The issue would be

again loth+. tutiire itild nistice be achieved for hlat.ks at the hands of
.tIl %shit,. paws ' Fht. ,InslAt.f. depended upon a bask change in Amuck:an
ithimips ;% liii h IA ,:h1i in,M% war; in the future_

In 1 %twin h ant attempt hi push au early del Isilill in the allti-jhn Crow
tight t no,-ti %Shen I In unas I hit utt filed an application to attend thellniversitY

s s h t phartniu V ilocutt was reivi ted by an all-white



university and filed suit. Ahe case would turn upon th Issue of separate, but
equaleither Hucutt coulde admitted to the Universit f North Carolina, or'
North Carolina would have provide him and every other qualified candidate
their own school of pharm :y. In the case of Hocutt v. Wilson38 the itate's
attorneys fotind a way aroun the issuethey hit upon the edtrant's qualifica-
tions. Were they good enoug An examination of the plaintiff's high school
record WRS enough. The grade were not that good. The plaintiff had difficulty
with some of his words in the itness box. The president of the North Carolina
College for Negroes, which Horiktt had attended, refused to cooperate. The case

fell through. Too much haste and the wrong choice of plaintiff for this test case

was the conclusion of the NAM\. . However, one ray of hope came from the
courtthe duty of the University o admit Negroes to its professional schools
would not be ruled upon at this time. The issue might indeed be raised again.

1935 brought two new decision on the rights of Negroes to sit on juries. In
both /hallos v. ( WInhomu " and Nor\v. Alabama," the decisions of the courts
were the satne---Negroes on trial in amarea could claim denial of due process if
other Negroes were habitually prohiblied from jury duty in that area. Another
crack in the wall of segregation had 4ppeared. It would be quickly sealed,
however. in the 1436 case of Grovey v. rownsend.41

he Grovey case brings us back againtto Texas and the acts of the Democratic

party. Were the actions of the Democratic arty those of the individual or those of
the state !' In the Grovey case, in spite of c erwhelming evidence that the state
Was pulling the strings, the court effectivel ! held that it was a party, not a state,
funt (low The court felt that an attempt had been made to confuse "thaprivilege
of nwmbership in a party with the right to vote for one who is to. hold public
office -42 The upshot of this case was to recognize the all-white primary as
( imst itlItil ma! 41 Other states SOOn followed the lead of Texas. Denied the right to
choose the party's candidates. the effect was to disenfranchise the voter
ffet lively at the November polls by giving him only:the 'choices of the white
majority

1436 again saw an attempt to get Negroes admitted to all-white professional
s( hools in the S uth After the disaster in Hocutt, the group realized that any
inure iloward I 'niversity 'hacked suits would have to be chosen with more care.
.% hen I tonald Murray tisked for admission to the law school of the University of
Maryland and WWI turned !lown, the black lawyers knew that they had found
their case M urra had been refused admission on the grounds that the Princess
,A low At.adeinc:a separate fatili ty, was available to him, along with out-of-state
funding it ht. so ilesi red Murray filed suit against President Pearson. The official

tide ot the ;nit w as Ninthly v Pearson. although it became popularly known as

%harm Nlitrthniti. 44 l'he charge was' that Murray had been arbitrarily denied
.0 i missiiin to the university. although fully qualified. No state law nor university
( flamer harre:t him from at tin tssion to the school. Apparently. the defense finally
i outonded, the reason that Murray was denied admission was on the basis of

rat t. a matter 14 .Neithli( Ludt( v " The defendant's attorneys. Houston and
Marshall. pro( pelte31 1) shnot the state's case full of holes by establishing that



there was no reason for Murray to be denied admission to the Universit Of ie.'''.
Maryland. The presiding judge agreed and issueda write of mandamqs orderipg
Murray admitted to the law school, The Appeals Court upheld the decition aftd
the state chose not to appeal any further. Murray quietly attended classesand no
incidents occurred.

The impact of the case was considerable. The state of Maryland immediately',
began to appropriate monies to raise the standard of black education in thestate.
Neighboring Virginia followed suit. Missouri soon followed with Its own
out-of-state funding scheme. Black morale ,was raised in Baltimore and mem-
bership in the NAACP rose to 1,50_0 by the end of 1936.4i

The Missouri out-of-state funding plan came under attack In 1938, in the case
of Missouri ex rel. Gaines v. Canada.44 A Negro citizen sued for admissionto the
law school of the state uniVersity. The trustees, instead, offered him tuition
money t study law in another state. The plaintiff sought a writ of mandamus to
gain entry into the university, but the Missouri courts denied his request. TifF
I 1.S. Supreme Court reversed the Missouri cOurts on the grounds that it mattered
not what other states offered, but only what opportunities Missouri was denying
to its Negro citizens.

The final end to the notorious -grandfather clause" cases in Oklahoma came
in 1939 with the case of Lone v. Wilson." In the majority six-to-two decision. the
Court held that the Oklahoma law was in dear violation of the Fifteenth
Amendment. The rights of the Negro. long denied, were slowly being regained;
but the fight was far from over as the 1930's. came to a close.

An examination of the funding of black andwhite schools in the 1930's will
indicate the disparity that existed between the so-called separate but equal
school systems. In Randolph County, Ga:. $36,66 was spent annually on each
white child and $.43 on each black &Id. Russell County, Alabama spent $45.74
on each white°child and $2.55 on each black child. The values of educational
facilities in I tpson County. Georgia are equally revealing: For each dollar of
declared valuation of black. sk hoots, white schools were valued at $2,055.48

1440 brought new lawsuits to eliminate segregation and discrimination in
pay. The first of these suits was the case of Alston v. School Board of the City of
Norfolk. Melvin Alston. a bleu k teacher, was being paid an annual salary of $921
while white teat hPrs of the same experience received $1.200. Suit was brought
by Alston and a group of black teachers. The teachers were told by the District
Court that they had no right to bring such a suit and refused their petition. The
ase was appealed anti reversed. The ruling of the Appeals Court was that the

Norfolk teat twrs were well within their rights to band together and take
rom erted at non a de.. isit)11 IA hit h would make such suits of this type much
easier to bring in the future

After this. the desegregation movenwnt began to move inure rapidly. Gains
were Matte, 111 attacking restru tire primary election practices in Louisiana WS.

Chissit "} ami in ending the all-white primary in Texas (South v. A Ilwright").
11M t 'rom, restro thins t tit interstate transportation on buses were lifted in the case
ut %forgot! Verginur2 in 1441). end South Carolina was forced to promise to set

fit



up a $200,000 law program for blacks in the case of Wrighten v. Board of Trustees
of the Vniversity of South Carolina.33

Still, lim Crow was far from dead. Open defiance was still to be founOtt
Oklahoma in 1948 when Ada Sipuel won her case for admission to die

Iniversity of Oklahoma Law School." Oklahoma's answer to the US, Supreme
Cotirt's order was to rope off a section of the campus. assign three teacherstor
blacks. and call the facility a -separate but equal" school. Tokenism had been
born.

The NAM :P attacked the restricted covenant issue first raised in Corrigan
again in 1948 in the cases of Hurd v. Hodge" and Shelley v. Kraemer." The
Shelley decision helped to break the back of the private convenanters. According
to the 1930 census, 439 more residential blocks became open to non-whites in
the! District of Columbia than there had been in 1940." But still the right of the
states to segregate had not been weakened.

lii5n saw a host of cases begin the new decade. including the landmark cases
of Sweatt v Pointer," and MclAturin v. Oklahoma State Regents for Higher
Ei1twatioi0 Both cases dealt with the old problem of separate but equal
facilities for training Negroes for the professions. The Sweatt case challenged the
segregation policies in Texas and the McLaurin case challenged .the one in
Oklahoma. Both t ases helped to finally open the_ wall of segregation in higher
education and expose the whole scheme for the courts to remedy.

Sweatt had been depied entrance into the University of Texas Law School in
t 946 for the simple reason that he was black. In 1946 there were no law schools in
Texas for Negroes Sweatt sued, claiming violation 'of the equal protection
powisions of the Fourteenth Amendment. Texas attempted in 1947 to establish a
.0.parate school for blacks with four members of the university faculty and but
few of the Kum volume's promised for the law library. The school was
unae croieted At the same time. the white law school had 19 professors and
65,0tH) volumes in its library. Citing the previous decisions in Shelhiy and.
Stpiwi. the S. Supreme Court ordered the state of Texas to give Sweatt his
onstitutional rights and admit him to the.white law school.

The Mt !Affirm age had the same effect in Oklahoma. Mclaurin had been
admitted to the graduate ollege to obtain a doctorate in education. The
universi t admitted him. but forced him into restrictive areas of classrooms and
even prohibited tum the use of a desk in the library reading room. McLaurin
brought suit l'he I' S Supreme Court ordered these restrictions dropped. tie
t% as to be ,e tinted "the same treatment at the hands of the state as students of
other rre

itt Dohm are. suet ',I. as brought in the case ot Porker v. University of
t lett ore. -" in the same ear. the "colored colleges" were judged to be so inferior
tri the w hues ill lege!: in the state that the Negro planitiffs were ordered admitted
tee the w lute um versit% Thw, did Delaware bee.eetw. the first state-financed

)1 lege. in A mern a to be«mie desegregated at the undergraduate level by court
order An.aher pair tit Ih.laware cases in 14152, Whim Gebburt and Ruhih v.

hognn as a simple, request to get a school bus for black children,



ultimately resulte4 in a judge ordering a segregited white public school to admitblack stUdents. It was thi/ Mild breakthrough which would lead utimately to theBrown decision of 1954.!-P
Wife gains were made in 1953.1n the 'case of District of Columbia v. John R.Thompson Co., inc.:" the Supreme Court voted to uphold an 1873 municipal

statute that restaurants which were refusing to serve Negroes were breaking thelaw. In Bolling v. Shurpe6"a suit was brought to attempt to obtain better schoolsfor blacks in the District of Columbia. In thiscase segregation itself was attacked.The original decision in the case was that no claim upon which relief could begranted had been made. The case went to the U.S. Supreme Court on,appeal.1954 would find more suits like this one, and the outcome would change thecourse of the desegregation movement forever. 4.1,

CONTEMPORARY CONCERN

At the time that Bolling was being reviewed. the U.S. Supreme Court agreedto heatfour other cases (Brown v. Board of Education of Topeka, Briggsv. Elliott,(:ounty School Board of Prince Edward County, and Gebbart v. Belton)under the title of Brown v. Board of Education." Three of the cases had come tothe ( :ourt on appeal from District Courts in Kansas. South Carolina, and Virginia;and the fourth came on a writ of certiorari from the Supreme Court of Delaware.All were chalfenrs. to the practice of segregation of the races as practiced byt)ese respeetive states in the field of education. But these cases, unlike theirpredecessors, would turn upon considerati.ons of (he effects of segregation andnot upon purely tangible rights or iteprivations.
It was a classic study in oral arguments before the Court; and, after hearingthese arguments. a decision was finally reached on May 17, 1954. The separate,but.equal. doctriiw of Messy was overturned. In the second round of the case.terewd Brow n 11." the states were ordered to desegregate "with all deliberatespeed It would seem that the battle finally had been won; but the chief architect01 that victory. Thurgood Marshall. knew better. Marshall was asked by anotherwhy tie wasn't celebrating with the others the night of the first Brown victory.Marshall's reply was prophetic. "You fools go ahead and have your fun, but weain't begun to work yet!"4^

Son them r*'attiori to the order was predictable. The feelings were probablybest summed up in the "Declaration of Constitutional Principles" (known as the-Southern Manifesto-I read into the Congressional Record by Southern Con-gressmen.. The Supreme Court %as amused of substituting naked power forestablished law. and of planting hatred and suspicion between the races. The(*.nue %%as e% en en-t-useti of v iolat ing its own prior decision." With this attitude,prugress tni desegratom would be expected to proceed slowly at best.The Sit preine uurt made it clear to both state governors and legislators thattheir auttons,t. mid in it &feat the implementation of the desegregation order.l'he giwernor of Arkansas had tried to defy the government's integration of theLittle Rot k St hoot Si, stetn tn I !VW and was answered in his challenge by federaltmops anti marshals The hami writing was on the wall.

63



In Cooper v. Aaron" the local school board tried to obtain a postponement

of the order because of the turmoil and hostilities in the area. The Court would

hear none of this argument. Constitutional rights could not be sacrificed to

violence and disorder. Arkansas finally agieed to a one-grade-at-a-time desegre-

gation plan for its schools.
It was not until 1963 that any cases on specific implementation plans to meet

the desegregation order were decided by the U.S. Supreme Court. Then came the

case of Goss v. Board of-Education." An 'attempt was made in a "transferplan" to

allow a student to transfer from a school where he would be in a racial minority

back to his old school. The Court held . that this would result inevitably in

resegregation and hel&the plan to be unconstitutional.
One of the instruments chosen to implement the Brown decision was the

;ivil 'Rights Act of 1964. The two moat significant 'Titles of the Act were
designed to put oteeth inin the desegregation movement through the control of

federal funds for education. Under Title IV. HEW would now monitor desegre-

gation effprts; aisistance would be provided to districts atteinpting to desegre-

gate; and the Attorney General would now serve as the cititens' instrument for

bringing lawsuits against districts still practicing discrimination. Title VI stated

that discrimination practices would result in withdrawal Of federahfunds from

educational programs. Appealing to the district's pocketbook is often more
effective than appealing to their collective consciousness.

Finally. the concept of "all deliberate speed"viewed as a joke in the

Southran out. Prince Edward County.Virginia. had closed its public schools to

deny Negrms the equal protection of the law. Private schools established in their

place were being funded by the state. The Court put a stop to this practice.70

Again. in t an attempt to prevent Negro students from taking courses offered

only in a high school limited to whites was defeatea.7'
When the "transfer plan" failed in the South. a new gimmick arose to take its

plat the "freedom of choice plan." In Green v. County School Board of New

kent :ountv 1= in 1968. the Supreme Court ordered the board to come up with a

realist it:plan which would work irimediately. Should freedom of choiceprove

to be inferior to any other methud of desegregation, then freedom of choice

wi it, hi be unduceptable . In A lexaader v. I iolmes County Board of Education"
Mississippi's dual school system was ordered to terminate and be replaced by a

unitary school system.onlv.
Vith the orders now out to desegregate immediately, questionsappeared as

to the legality of the methods chosen. Busing became a central issue. By 1969-70

thirty -nine per ent old!! public school children were being bused." Busing was

mdged to he a yid id tool of desegregation in the case of Swann v. Charlotte-

Mck lenhurg H, ford ot Eliot-alio/11s it) 1971. The Court . added that future

t nistrui lion must not he used as a tool to re-introduce segregation into the

si syston H111%. the ( held that no year-to-year adjustments need be

made Jim e a qt hool system demonstrates that an affirmative action to desegrc-

gati, has been I .1 umplished. This landmark case may he thought of as the

ettet tike end to do lure segregation suits in the South.

1.4



In the North, Matters have proceeded more sloWly. Zoning practicas of theschool board of Denver, Colorado, were judged to be the basis of the desegrega-tion stiit in the 1973 case of Keyes v. School District No. I, Denver, Colorado."The Court emphasized that unless a "separate, identifiable, and unrelated" unitof the schodl district was segregated because of geographic structure or naturalboundaries, and the action was the result of "racially inspired school boardactions," then the entire school syktem had to be desegregated.
Whether to involve the so-called "white suburbs" in a desegregation planwas ruled on in the case of Milliken v. Bradley." The Court held that districtssurrounding the segregated district would not have to be involved in th,e plan ifthose districts were not themselves involved in the discriminatoryacts. Districtlines would have to be- respected. Exaaly to what extent governmentalinvolvement stops in the process of "racially inspired actiong" will be the point.)upon which the case of United States v. Board of School Commissioners of theCity of Indianapolis will eventually be decided."
The question of whether there exists a legal duty to correct de factosegregation must, at present, be answered negatively. Certain educationalinequalities in terms of tangible deficiencies may be corrected undercourt order,but not on thegrounds of racial equality. The future may hold a more favorableoutcome in matters of this sort.

SUMMARY AND FUTURE CONSIDERATIONS

, In the area of housing. segregation still persists. Examination of demo-graphic data since 1970 indicates that thereexists no evidence of any sharp shiftsin the residential isolation of blacks. Even in the suburbs, the trend has been tofollow the central-city segregation of blacks. Black "invasions" of neigh-borhoods and "white flight" from the central cities are distorted ,conceptscharacteristic of only about two dozen cities. The eight-to-one majority ofwhitesin the populatiun, coupled with the concentration of the black population in theaforementioned two dozen cities, virtually assures their remaining but a smallminority in the pther 200metropolitan districts of this country. Changei in thisconditkm will depend heavily uPon reductions in the practice ofsegregation inthe sale of housing in this land.'"
Considerable desegregation has already taken place in the nation's schoolsas a result of the actions taken in the 1960's. The sharpest gains, ofcourse, havecome in the South. The percentage of black children in all-black schools hasdm:lined from forty percent in I 968 to forty-fourpercetit in 1971." Indeed, of allthe areas in the country. the South exhThited the lowest degree of racialsegregation in 1972.4'
According to the National Opinion Research Center's results published inSt-writiffr American." thirty percent of all Americans favored integration in1942 The percentage rose to seventy-five percent by 1970. In the South. thetrend of the whites in the south favoring integration has risen from two percentin tie42. to fourteen pen ent in 1956. to almost fifty percent in 1970.



Social class integration has proven of value in raising academic achieve-

ment among blacks. The results of the "Coleman Report" pointed out that

integration for minority students Cannot.generally be achieved without racial

and ethnic integration."' Further studies have shown that there is no loss of

white achievement under desegregation plans and their implementation. Yet

minority pupils are conversely harmed by segregationtheir aspirations are

restricted and their confidence is much lower. Segregation tends to instill it

blacks fear, dislike, and avoidance of whites." The benefits are obviousthe

neglect is criminal.
Still many unfulfilled remedies to desegregation remain to be handled

oPen t.ousing, minority hiring. mi,nority business, guaranteed annual income,

etc...de not being pushed any harder now than they were when they were first,

proposed. The nation's schools have been left thee primary task of the redressing

of Unbalances among the races much to the chagrin of sociologists and

educators alike."
Major pr )t)ltiussti. remain. The 1977 reports of the Advisory Committee of

the I '.S. t:ommissi(n on ( :ivil Rights has listed fifteen major civil rights issues

still unsolved. Among these are: 1) education, 2) employment, 3) women's

interests, 4) special groups iblacks. etc.). 5) housing; ti) civil rights enforcement,

71 indigenous groups tAmerican Indians, etc.), 8) prisons, 9) police-community

relations, 101 economic issues, 11) voting and political partk:ipation, 12)

communications, 11) migrants. 14) health ami safety, and,15) undocumented

aliens." Itesegregation now affects many new areas not originally.covered in the

first civil rights ai lions. The pPocess has indeed been continuous and self-

perpetuating the impact on the public has had repercussions far beyond what

had heel, ewected
'Mimes Pettigrew"' has taken a look into the future and has looked into the

twents, -first enturv to view the impact of race relations of America. Pettigrew

first puink out that.raie relations actually fall into two processes. The phase

affec ting the young middle class is a .positive reflection upon the gains made

since 14'14. rho other process is that affecting the old and the poora negative

retlet non ot the countn's Ifast failures. Both processes must be viewed together

to understand the elle( t of rat e relations and minorities on American life styles.

. 14 the ear reasing immbers of blacks and other minorities will

pan middle m lass w bites in more 1.1)mfortable lifestyles, while larger numbers

w ill , flitinio ti i utter from e( (month deprivation, and racial discrimination.

Rat i,il problems w ill bet one. increasingly more ecotemiic problemswelfare

w 11 -a., in outweigh status gtials Busing is seen to be a dead issue by 2009--

replat ed by new problems of 'metropolitanism" and greater income equajity

demands Minorities will probably its.rease their demands fur change. while

w hoes w di redut their opposition to change.48

it.,%% at t !irate these preOit timis will be depends upon many factors. All

\form i% ill ha% e tit n ept a ( ommitment to the future, just as all those who

, tam. hoary Its hat, had to do Failure to oumiutit the( otliltry to affirmative

It.to 'he gt tt Id work whit h has taken so long to get underway.

( '



V

0Once the benefits of desegregationare discovered through continued interactionbetween the races, VI commitment will become as natural as its advocates haveso long argued that it should be. Perhaps this time thqy will be heard by a largerand more sympathetic audience.
.
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WARMEST PERSONAL REGARDS

Written by: Anon Y. Mous

School Central
Avenlleti of the Americas
Our Town, U.S.A.

Mr. Jonathon Doe, Sr.
Walden Pond Drive
Room 222
Our Town, t

Dear Mr. Doe:

I littler the authority vested in me as Superintendent for Production. I am.initiating this correspondence. My purpose is to explain the multidimensional.reciprocal, syncmtisic educational implicationsinherent in the lawsuit whichvou have filed. Dr. A. C. Buckpasser. the General Superintendent, has assignedst,hool :entral's legal counsel. Mr. Anguish N. Chagrin, the mission of address-ing any legal implication. You will be hearing from him shortly.

Essentially, you claim that your son, John, Jr.. could not read or writtrat thesixth grade levl after having ctenpleted thirteen years under the. tutelage ofSchool Central. Your contention being that this ignorance constitutes negli-gent misrepresentation. breach of statutory duties, and constitutional depri-vation of the right to an aqI atitm on the part of School Central: thus, establish-ing his eligibility for punitive find comprehensive damages in excess of onemillion dollars.

irdless ot the tat t that School C entral does not have an establishedpoi , ithough a « unprehensive and equitable Damaged Goods Policy is nowbeing dratted). your position is totally without t:redence. Your arbitrary posture,espet rally after st banal Central was gracit...::, enough to certify sufficient attend-ant e tat ptalaiv hun fur gratluatum. has sh tcked our fistablishment. It is obvious
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that you are trying to use the judicial process to hold School_Central legally

accountable for the end result of the educational process. Sadly, you cannot

itnagine the inherent danger if the legal status of education were actually

Iwnged trom a pre, ilege to a right.

You must alwa% s remember that School Central graduates whatever comes

ott the protim t 'four demand that School Central ensure that a student

attam acceptable performance level violates acceptable cost constraints. Due

to the ad% ale etnetit of e otnputer technology there is now suffk:ient data avail-

able tor Sc hind Central to be C onfident (to the .05 confidence level) that its
grailuates luive been expelsed to a few major educational thoughts and practices,

is all that can wasonablv be expected. Goodness gracious, what do you

want! Ill bet that vial have probh'ins in your organization, too.

liii ident Iv. you have certainly irritated ourCentral staff with your salacious

statements din nit retention aud promotion practices. After all, your child gradu-

ated ink one ,ear behind his class. Altogether. that's not too bad. It's much
better than the matorett of our graduate's have done.

to .,11,,old hapo to learn that One responsible act will result from your

trainman at tiim At the next Hoard of Directors meeting Dr. Huckpasser will

propose that all future enrolee's be required to possess an I.Q. of over one
huniired 4c hool IA ill then have a fighting chance to score above the 50th

pert out& on standardized tests.

A iimputer analysis by School Central. International (and

there is no higher power! definitely establishes that von have two other issues
under the di aninatit in of School Centntl. The granting of these students'

Presi ribed Preparation tor Post.Puherty Performance, PPP-PP (the PPP-PP is

millIPt11111'%. Mat uratelt referred to as a Diploma) is threatened by your

tow I > It Tristan tills_ Si }tool Central suggests that von withdraw your

1,1cy,w1 unmet habil

Please be ad% Ned that a motion is notA being considered which will result in

ot both our ismies from the educathmal environment. Only

lin impi al >i nilate tic t an forestall this ai lion. Non-adherence to this request will

t anise the prirm.mtint rts artridge of both your children to self-destruct. This

11'01111,0v tinal at !i cc ettei tomes total educational nonexistence: All future

opportunities being obviated as well as nullification of any previ-

ei! ,ssoed i'PP PP t>c in( huh. your ownt St hod Central has its own En-
1 . r, t .11 .1,9h. ated to the (intim Mimi ol erroneously issued PPP-



In summary, School Central believes that it is the responsibility of the home
and the school to work together (so, please refrain from pulling the "irate parent"
bit and do your share).

WARMEST PERSONAL REGARDS

lma P perpusher
Superintendent for Production

P.S. You missed the point w Iwn 'you claimed that at graduation your child,did
not resemble the "inmwent" that was entrusted to School Central. His pot-
smoking. lackadaisical nature. ill manners, vile language, pillpopping and gen-
eral stupidity camlot be.attributed to SchouLA:entral. Besides, these difficulties
are minor and relatively insignificant.

P.P.S. Those Who "urriss- School t:entral live to regret it.
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NEW DIRECTIONS
IN DESEGREGATION LITIGATION
Martha M. McCarthy
Indiana University

The author traces the recent activity in desegregation litigation. The pri-
miry focus is on the controversy which surrounds de jure and de facto segrega-
tion. Also discussed is the 'double standard as well as the determination of the
unlawful state intent:McCarthy clearly poiats out that recent judicial rulings
have confused rather than clarified the scope of the remedies pretently avail-
able to effectuate the desegregation of American schools. A comprehensive
analysis of recent desegregation cases is tied to an explanation of the Supreme
Court's recent rulings in its civil rights decisions. The author speculates that the
courts are becoming more hesitant to uncOver constitutional violations and to
order massive student a massignment plans as a remediation measure. kis
pointed out that desegregation cases may be a part of a larger judicial phenom-
enon indicative of an attitude of retrenchment away from the activism of the
Warren .Court. The author feels that this decade may witness theemergence of a
new th.finition of discrimination.

Legally-sanctioned school segregation is unlawful under the Constitution of
the Vnited States: this fact is indisputable. When ,evidence of such de jure
segregation is produced, state officials are obligated to take affirmative steps to
remedy the situation. In short. federal courts have broad discretionary powers to
effect relief when blatant racial discrimination in public schools can be traced
directly to state action. So far. the scenario is simple, but it is deceptively simple.
The complications start to multiply in geometric proportions as one analyzes
recent developments in the school desegregation arena. The continuing con-
troversies over the de jure.de facto double standard and the scope of federal
courts' powers to order interdistrict remedies seem to hinge on whether a finding
of unlawful state intent is present. The focus of this paper. therefore, is on the
evolution of the Supreme Court's interpretation of the factors necessary to
establish un«mstitutional state intent in school desegregation litigation.
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DE JURE VERSUS DE FACTO SEGREGATION:
A DUBIOUS DISTINCTION

Traditionally, the term de jure segregation has been used to connote segre-
gation by law. The notion of de jure segregation also has been extended to cover
those situations where overt acts of school officials, such as school district
gerrymandering, have obviously encouraged school segregation. De facto segre-
gation, conversely, has been defined as segregation which exists in fact but is not
the result of intentional discriminatory action on the part of government offi-
cials.

Until 1970 couris did not deal extensively with de facto segregation and
usually rejected de facto concerns as beyond the scope of the original Brown
decision.' Courts held that while public school students have a constitutional
right to avoid being the objects of discrimination, they do not have a constitu-
tional right to attend or refrain from attending any particular school on the basis
of racial considerations unless there has been overt discrimination arinst them.
For example. in both Bell v. School City of Gary, Indiana and Deal v. Cincinnati
Board of Education the federal courts reiterated that de facto segregation was not
unconstitutional as long as it resulted from racially isolated residential patterns
and involved no deliberate attempts to impede integration.2
"Mere has not been unanimity, however, among justices when they have
decided public school desegregalion cases in areas other than the South. In
contrast td the Bell and Deal decisions, during the early 1970's several lower
courts started to blur the! distinction between de jure and de facto segregation. In
liubson v. liemsen, the? federal district court in Washington, D.C.' extended a
school distriet's affirmative duty to achieve integration to include situations of
de facto segregat ion result ing from "unintentional" administrative practices.3 In
the «airt's view. ratially homogeneous schools damage the minds and spirits of
all chi hlren who attend them regardless of whether the segregation exists by law
or due to natural conditions. Similarly, in 1970 a federal district court in Cali-
fornia held that school authorities have a duty to remedy Segregation resulting
from the exert ise of powers in a manner which creates, continues, or increases
substantial racial imbalance in schools "regardless of the motivation" of school
officials.' Also. in 972 a federal district court in Minneapolis held that the
:onst tutu m applies Nudity to all public school systems. regardless of whether

segregation is imposed by statute or couertly.i Thus, several lower courts have
valuated the operative ffect of school policies and practices rather than
!A limber or not rat 141 hostility was present, and a large number of jurisdktions
lev.e ruled that de he to segregation must be remedied."

ivil rights groups have challenged the! contention that where segregation is
de tai to. no duty to t orrect is required. They have questioned whether the origins
ot "natural" racial isolation in ium-southern states were as "innocent" as has
been pros iousi y assumed ' Proponents of erasing the de jure,de facto distinction
have t !aimed that affirmative stab. action can be found in almost any situation
%there segregated st houls emst. Support for this argument is provided by the fact
that states regulate very slim die aspeds of whools from curriculum offerings to
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teacher certification. In addition, the ultimate responsibility for designing and
redesigning school districts rests at the state level. Thus, it is asserted that any
existing school segregation can be attributed to state action and must be re-
medied by state officials. Furthermore, prior to the late 1940's, housing patterns
were :ootrolleti in most sections of the country through the device of restrict
coven ts which were sanctioned by the government; such covenants ca dthe inner m:e of racially and economically homogeneous neighbrirhood and

. its. .onsequently. it is argued that segregated schools resulting fro such
circumstances should be considered as de jure in nature as those schools
formerly segregated by laW.TM This type of segregation is particularly si ificantin large metropontan areas where there is a high percentage of blac students
who are mainly concentrated in well-defined residential sections of t e central
city, while most of the white students live in virtually subu n areas.

Some legal commentators argue that the presumed differenceibetween de
facto segregation and de jure segregalion have no factual basis.9Those favoring
th l! abolition of the distinction between de facto and de jure segregation insist
that a national standard in school desegregation remedies should be enforced.'°
Without national criteria that are uniformly applied, it is alleged that the legal
requirements inyMving desegregation represent an unfuir double standard be-
twemi the northern anti southern states.

Although the Supreme Court initially was hesitant to enter the de jureide
fat to t ontroversy. finally in vi73 it delivered an opinion regarding segregated

hools outside the South. This decision. Keyes v. School District Number 1,
-involveiralleged discriMination in the Denver public schools.' In a seven-to-
one decision, the Supreme t :wort held that where a policy of intentional segrega-
t has been sfablidied with-respect to a significant portion of a school system,
the burden IS on the s 11)1 authorities to prove that their actions as to other
segregateitschools in the system were not also motivated by a segregative intent.
The ueirt held that operational de jure segregakion could be found in states other
than the seventeen that maintained dual school districts by law in 1954 and that
the differentiating tai tor betweeu de jure segregation and so-called de facto
4egregat e is purpose I r intent to segregate."" Thus.. in keyes, the Supreme

rt ruled that -intentional.' segregation. whether or not imposed by statute. is
tue onstitutional.

-

histe e Pow ell in a srihirate opinion in Keyes, urged the Court to abandon
the (holm tem between th. Jure and de facto desegregation in its decisions." Ile
stated that segregate in in si hoofs iutside the South was fully as pervasive as that
in southern 'hes lim n. to the desegregatem des-rees of the NV thicadit'and a half.
lie also stateti that the 11% it (It , gelatin); separate schools was no hiss in Denver
than it was ill Nouth..rU :ties Furthermore. he asserted that "public school
authorities an, the responsible agent %. of the State,- and therefore. 'oif the
attirmtgive itiit 11114 IMP' 1.4 !Institutional law tur Charlotte, it is equally
so tor net t.t.141,: 4

fit In.? rast IiI illst t, 1),?%I.1.64 iewlantit. Ittstit e Rehnquist argued in his
dissenting .y11%11111 that sttnato Ins ot tl, fat to tovegation should he treated



differently than legally sanctioned segregation: "In the absence of a statute
requiring segregation there must necessarily bot the sort of factual inquiry which
was unnecessary in those jurisdictions wherracial mixing in the schools was
forbidden by law. 's tie further admonished the Court majority for sanctioning
broad discretionary powers for federal judges to uncover unlawful school segre-
gation:

Underlying the Court's entire opinion is its apparent thesis that a district
judge is at least permitted to find that if a single attendance zone between two
individual schools in the large metropolitan district is found by him to have
been 'gerrymandered.' the school district is guilty of operating a 'dual' school
system. and is apparently a candidate for what is in practice a federal receiv-
ership. It.

Despite the lack of agreement as to whether the Court majority went too far
or not far enougtrin ;eliminating the de jure/de facto double standard, the Keyes
opinion did establish that the essential ingredient of unlawful de jure segrega,
Lion outside the Sbuth is a finding of "segregatory intent." However, the mean-
ing of "segregatory intent" was left judicially unclear. Such ambiguity in Sup-
reme Court guidance has nurtured diVersity in lower court interpretations of the
cimstitut lona! mandates. Some courts have sought specific proof of intent while
others have viewed intent. as inferrable from actions where the predictable
consequences are segregatory."

Many egalitarians anxiously awaited the Supreme Court decision regarding
segregation in the Detroit public schools in hopes that the ruling would offer the
much needed clarification vis-a-vis the legality of de facto segregation. In this
case. Milliken Brodh.y..the Supremo Court overruled both the federal district
court and the Sixth. Circuit Court of Appeals that had required multidistrict
desegregath m involving Detroit and the surrounding suburban districts."
t Miler the district court's order. desegregation would have been effected by a
metropolibm phin embracing Detroit and fins-three outlYing districts. In revers-
ing the lower courts. the Supreme Court -Mld that a multidisfrict, area-wide
remedy tor singh.-district de jure school segregation violations may not be
m posed v. here there is no finding that t he other school districts failed to operate

u intarv school s stems or committed acts that enhanced segregation within the
de ion. district Furthermore. the Court maiority concluded that the district
tumndary lines hail been established with no intent to foster racial segregation.
The maiorit% emphasized that school district lines may not be casually ignored
because the ept of ha al control of public education is a deeply rooted
tradition in this ountry

lusto e Douglas. in his dissenting opinion, took issue with the majority
positilm and argued. -If this were a sewage problem or a water problem, or an
energy prohletn there t an be no doubt that Michigan would stay well within
federal onstitutional blonds if it sought a metropolitan remedy.'" Although
the I tetroit de( Iston is-used to support the contention that cross-district remedies
sli(mid mit be emplo%ed in desegregation cases, the Supreme :ourt actually did
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not state that interdistrict remedies never would be appropriate. Instead, the
Court cautioned lower courts to be sure that the scope of their remedial decree
equates the constitutional violation uncovered.

Even though the Supreme Court reluctantly entered the de jureide facto
contra ersy, it has delivered several recent proclamations in cases involving
Pasade , Austin. Indianapolis, and Dayton which appear to be broadening the
de fureid facto gulf and narrowing the grounds for finding unconstitutional
school se regation. 20 The touchstone in these cases has been an assessment of
the racial neutrality of governmental motives. Consequently, the Court has
concluded that some segregated school districts themselves have not intended to
to create the segregated conditions.

A NEW THEORY OF DISCRIMINATION:
IMPACT VERSUS MOTIVE

It is evident that the Supreme Court is hesitant to expand its interpretation of
constitutional guarantees and to sanction broad remedial tools for the elimina-
tion of school segregation. Although civil rights activists have turned to federal
statutory provisiens in hopes of gaining greater relief than is currently possible
when challenges are based solely on federal constitutional guarantees, there is
meager evidence that this approach will provide acceptablesolutions. Ikecently,:
the Supreme Court has interpreted civil rights statutes as narrowly as polsibri,
thereby limiting rather than expanding the protections afforded to citizens
under these acts.21 Furthermore. little deference is beinggiven to federal agency
regulations in deciding cases.22

The Supreme Court's posture in desegregation litigation cannot be divorced
front its stance in addressing all types of discrimination. It may be that within six
years a theory of discrimination was created and destroyed. In 1971 the Supreme
court articulated the 'disparate impact" principle for evaluating the legality of
poll( ies under Title VII of the Civil Rights Act of 1964 which prohibits discrimi-
nathm in employment on the basis of race, creed, national origin or sex. In Griggs
v. hake Power Company . a case involving racial discrimination, the Court
declared that proof of i Went was not necessary to establish unlawful discrimina-
tion.3. Thus. practices with a disparate impact on a protected class had to be
a«'010piMied by evidence that they were necessary to job performance in order
to withstand iudicial scrutiny under Title VII.

The "disparate impact" theory, although grounded in Title VII. began to
influence constitutional litigation as well. I lowever, this development came to's
halt in 1976 with the Supreme Court's decision in Washington v. Davis.25 In this
case plaintiffs were black applicants .for admission to the police training pro-
grain of the I hstrict of ( :obit-tibia who were rejected because of their low scores on
a verbal skdk test (Test 21) given to all applicants. The trial record showed that
four times as many blacks as whites were eliminated by the test. Hence, the
appeak ourt concluded the plaintiffs' due process rights had been impaired
bei dose police ofhi Os failed to conform to the Title 1111 standard set out in
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Griggs. In essence, the appellate court found that beciluse the verbal skills test
had a disproportionate impact on blackS and was not substantially related to job
performance, the plaintiffs' constitutional rights had been abridged. Hi:Meyer,
the Supreme Court reversed the holding of the Court of Appeals. Justice White,
writing for the Supreme Court majority, declared that the appellate court erred
when it equated Title VII standards and constitutional standards. While recog-
nizing the (;riggs principle, the Court majority in Davis emphatically stated that
itvideme of a disparate impact alone will not evoke constitutional guarantees.
Aggrieved individuals must atso show thaf the challenged policy is an inten-
tiohal devita to disadvantage a protected class. Consequently, a disproportion-
ate impact must be accompanied by unlawful motive in order to abridge the
I flitted States (:onstitution.

The Court majority found that the verbal skills test in Washington v. Davis
was used for a permissible purposeto improve police effectivenessand
without discriminatory intent. The majority concluded that the Federal Con-
stitut ion and the Civil Serv ice Act 15 U.S.C. s 3304) permitted the use of a test that
predicts performance in a job training program rather than performance in the
job itself. Approving the district court's holding on that point, the CoUrt de..
Oared:

Based tut the ev idence before him. the 'District Judge concluded that Test 21
was dtrectly related to the requirements of the police training program and
that d positive relationship between the test and training course performance
was sufficient to validate the former, wholly aside from itspossible relation-,
ship to actual perfortnance as a police officer...This conclusion seems to us
the much more sensible t onstruction of the job-relatedness requirement.Th

While lust ice Stevens concurred with the majority opinion, he stressed that
rati0tl iinai t ma% itften be sufficient proof of discriminatory intent and that "the
line between dist rt minatory purpose and dlscri'minatory impact is not nearly as
bright. aud perhaps not quite as critical, as the wader of the Court's opinion
might &WM* -2'

The dissenters in Wosh mgton v. David. justices Brennan aml Marshall.
rejig ted the Majority's definition of "it )1i-relatedness" in test ing.28 They aiserted
that the regulations of both the Civil Service ( :ornmission and the Equal Em-
ploy ment Opportunity t :ommissiim, as well as the Court's decision in Griggs,
require that an employment test be related to at :tual ion performance. Brennan
anti Marshall were unwilling even to concede that the test in question measured
Sili cess In the training program

Sover,t1 .lest.gri.gatinn orders have followed the logic outlined in
WushuNtliti !hit ,t SIX to.two decisioa involvieg Pasademi. California.
the Supremo I 'iturt majoritt ruled that the district court was not entitled to
rt'tjl ii re the si hi II it dist ni t tit rearrange its attendame zones each Year to ensure
that the desired rat hd rinX Was maintained in perpetuity. 115 long es the initial
implymentathin it a tesegregation plan had amomplished its objective.2" jus-
tu Rehnquist dolly fling the majority opinion. stated that having once

Ineod e r.it talk neutral attendam e pattern. the distrit.t court had fully per-



formed its function of providing the appropriate remedy for previous raciallydiscriminatory attendance patterns.
In a subsequent case intolving Austin, Texas. the main issue was the

constitutionality of the city's neighborhood school policy." The Fifth Circuit
Court of Appeals had found that the implementation of a neighborhood schoolplan in Austin created intentional school segregation due to the existing resi-
dential segregation. To remedy this intentional discrimination, the appellatecourt ordtked a massive bbsing plan involving approximately forty percent ofAustin's fi0,000 students. The United States Supreme C,:outk, however, vacatedthe court of appeals decision ant) remanded.the case for reconsideration iu lightof Washington v. Davis. Accompanying the one sentence order was a four-page
concurring opinion written bv Justice Poivell in which he admonished the courtof appeals for ordering dbusing plan more extensive than necessary to correct
any constitutional violation committed by the school board. Furthermore, Pow-ell contended that fte plan required annual readjustments in student assignment
Zones to) counteract the effects of changing residential patterns, which was indirtict conflict with the Supreme Court's proclamation in the Pasadena case.31

Otte month after the Austin desegregation decision. the Supreme Courtdelivered an opinion in Village of Arlington Heights v. Metropolitan Housing
Development corponitiOn. 12 In this c.ase, a racial discrimination suit was filed
ittnIaliSe Arlington heights refused to rezone to allqw a moderate and low income'
housing project to be built within its boundaries. The Seventh Circuit Court OfAppeals held that the ultimate kfectof the refusal to rezone was racially discrim-
inatory; hence. the Village Planning Commission's actions violated the equalprotection clause However. the Supreme Court reversed the decision. JusticePowell, writing for the malorit% . articulated that plaintiffs did not bear the
burden of proving that iv a motivating factor in the planning.commis-

-t s on's decision
Two .weeks after rlingto w I trights was handed down, the Supreme Court

isstivd do unsigned. one-sentence order in which it vacated the ruling of the
Seventh Circuit t :ourt of Appeals regarding desegregation of the Indianapolispubli( schools " In hily. t!rti the appellate court had ordered that 6,500 black
students-be bused froni the inner city to schools in surrounding predominantlywhite suburbs The cross-distri( t busing plan was bas.ed on the finding that the
state had «mtributed too ra( AA segregation by leaving s'chooI district lines intactwhen it ( reated a metropolitan governnwnt for all municipalities. includingItolidiapolis. with \tarion County. However, the Supreme Court ordered the
I( (wer o nirts to re( eiti4tder the Indianapolis case in light of the decisions in Davis
acid Arlingt,m Heights Thus. the lengthy litigation involving desegregation inliolianapolis remains unsettled

hi a so h 1 iesegregatem ( ase involving Davt(m. the Supreme Court seemed
toi hdit ow the Dm is due trunk in limiting its finding of unconstitiitimial segrega-
tive prat t " nu. ( :ourt loninit a disparity between evidem:e of constitutional
vu datools in I )d i. ion mot the -sweeping remedy" imposed by the courts and thus

, tccr further review Subsequently. the federal distrn:t (:ourt
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endorsed school board action to dismantle the desegregation plan. Although

additional appeals; are in progress. it seems doubtful that a large scale busing

program will be carried out in Dayton." Wilmingtoh, Delaware also recently

received another reprieve from implementing a massive student reassignment

.plan to achieve desegregated schools. Following the Supreme Court's direction,

the federal district court in Delaware ruled that it was educationally unsound

and adminstrative.ly undesirable to begin desegregation until the fall of 1978 in

Wilmington. As a result. the suit initiated in 1971 is still under investigation
while schools in Wilmington remain segregated.36

In cases following the Washington v. Dm* guideline, the Supreme Court

has reiterated that an official action Will not be ruled unconStitutional solely

becauge it resilts in a facially disproportionate impact. Although recognizing

that the resultiag discriminatory effect is not irrelevant, the Supreme Court has

emphasized that unlawful motive is the necessary trigger to abridge constitu-

tional guarantee's. Thus. the crux of the northern desegregation dilemma hinges

on the distinction between motive and Impel& and in recent cases plaintiffs have

been forced to carry ath heavier burden of proof in establishing that unlawful

mot exist. The Supreme Court had indicated that 'benign neglect' alone does

not Aridge constitutional guarantees. Some overt. intentional act to disadvan-

tage protected groups must be present in order to evoke a federal remedy. This

demonstration of direct unlawful intent poses a formidable obstacle for those

seeking relief against alleged discrimination. If the Supreme Court continues.to

declare that intent cannot be inferred from observable actions,-then desegrega-

tion remedies may not be required in many situations currently being con-

tested."
indeed. Washington v. Davis may mark an important shift in the interpreta-

tit m if the I 'nited States Constitution. In the year since Griggs v. Duke Power

. ludic h appeared "neutral" on their face, yet had a disparate

rei ial impac t. ere viewed with suspicion by the courts. Defendants were faced

ith the burden of proving that their acts or policies were compelling. In Griggs,

the Supreme t :ourt's interpretation of Title VII of the Civil Rights Act of 1964

implied that intent was not relevant if int act or policy proved to be discrimina-

tor% in effee Iii c er cases using the analytic:al approach to discrimination

out{ i tied in Washington t IN+ is appear to be eroding the protections articulated

in Griggs
en tin cugh the Supreme (*mart continues to affirm its allegiance to Griggs

tor statutor% review its rec it (incision in General Electric Compuny v. Gilbert, a

ast ing dlleged. \ discrimination in employment, indicates thst the

iiisstitiitt.cjial pru.- iple is onion ing judicial analysis of alleged discrimina-

ttcr% prat lii et: under role VII " The cluillenge in Gilbert was based on Title VII

grotlifils hut nonetheless the Court, rebuff .heavily on the constitutional

arwitnents in Upholding a disability benefits policy with a disproporthMate

1,ttel t %%Innen Mr Mery fact that the pi dicv had a dramaticAlly different

impa, t iiti the tt,t,li sii\es did-not ttinvity e the Supreme Court that a Tide \If

111%liktid
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This recent judicial posture is ripe with implications for future litigation,not only involving school desegregation, but also regarding the entire spectrumof civil rights. It can be extrapolated that state officials have no duty to remedy
idtuations where practices have ftlisparate impact on vulnerableminorities or to
give preferential treatment toany group due to past disadvantages. The SupremeCourt seems alaribingly close to ruling that the state can stand by and watch
discrimination take place as long as government officials do not encourage the
discriminatory practices In short, policies which impact differently'on variousgroups w ill be sam:tioned as long as motives aro deemed to be purei

Therefore. it appears that the Supreme Court has traveled a complete circle,renouncing the "disparate impact" doctrine for constitutional analysis andsubstantially eroding its potency for statutory reviaw. How far the courts willcarry this line of logic remainS to be gleaned nom the progeny of Davis and
ththert. but it seems likely that the Supreme Court will continue to limit the
scope. of federal protections and thus force individuals to seek relief from dls
crilninatorv practices under state constitutional and statutory provisions.

!nless the Supreme Court resolves the "motive/impact distinction," thepower end the duty of school districts to correct' school sevegation May be
rinled. There is no sc ientific standardihat can be employedmeasure the specificintent or purposes behind one's acts or policies. It is a fairly objective task toevaluate whether or not segregation exists. but it is much more difficult to
establish with certainty that a governmental agency's intentions are pure. Is amere declaration of one's motives enough to establish that honorable intentions
are present regardless of the disastrouiresults that the actions may producii? Orstated anothet war. how devastating must the results ba in order for a discrim-.

inator% intent to be inferred It is disheartening when one cealizes that these
questions remain as limited. if not more so. than they were in 1954 when the
Imeiniark fin iv% ii decisnei was delivered. If a protected class may not rely upon

tit t evident n.garding the disproportionate impact of certain school
prat tit es as -lel la' (if rat ial discrimination. the mandate of Brown may soonbes one. meaningless

It is ult to evaluate IA nether recent desegregation orders are indicatorsot a larger s stenni t hange in the law of civil rights or whether the decisions
tillsnih I lte tem, e, ii it isolat [(In as haying tittle precedential value.i° It may be that
lit Nati, se Int tsh ing st hnol itesegregation is,part of a more global legal phtmom-
eosai signaloN nide retreni hinent from the activist Warren Court era. Indeed.
this Iles ado may he w itnessi rig Ow eint.rgence of a new definition of discrimina.
p 111
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THE BURGER COURT AND SCHOOL
INTEGRATION, 1978: THE END OF ME
SECOND RECONSTRUCTION PERIOD,
1954-1974

Frank Brown, Professor
Department of Educational Administration
State I !niversitv of New York at Buffalo

The auttuu. ret s the legal position taken by the Burger court in relation-ship 1,, s( !tool intgration rho; lutist provocative discussion is predicated on the;ti rsaion that ?he priod hti% een t 454 and I974 Las been a SeCond Rminstruc-tit In period It hit h is rum ending. Supreme ° (o.t is identified as continuingni he tiltntIst radii (ilk onservoti% e on the issue of school integregathm. There isti dist assam oh( 'at the misleading distinction between,de jure and di! factodesegregation (*he Ntilliken«ise is reviewed in light of the effect ofa metropoli-tan wineth as on attempt to corn. t Constitutional violations. firown discusseswt end spef In, I hunges t hich the t:f nint has (11 ade Which appear to.lintit further
uttttratniu t tt puhlo (Ito( lawn Mese changes include: 11) stamling to sm.; Ill..pportn tune; t hnng i hiss ii Lit it suits, (31 which te,sts ofvidence tvill hi' IMO.hithitti tttt frii t rutin% test. f 4 tie lune de facto distinctions and intent to!mutations or remedies toward (lesegregation: and OH the legalilo, h.( alte;vation otiorne% s e#s and rights.

'tots .tt.to when starred w Aching the t 1.S. Supretne Court on school.otegt.itl,u; issues tor trends on .1 liberal naniseri ative contintiton, I conclUdednt,o the Ito %%.,, snit out ' .nd. indeed. a survey of relevant material on theflirt diett inulir on( lusnut, ' towevet, the verdn.t is in and discussions ontiipe ttt +Is% tet,i, am( t ho4tks.4 net, simpers= add magazidestk all rateorient .:Ip(eine ',not as 1. er% ( onserative Iii adically conserVatiYe
Otto! tot t'.4r,it nm Netardity..; the null% ttltm,il justa es of the Suprenw Court.t I 10.1t In three( ategorlos; Assot late' jiltitit:Pti Villii1111ri; #.11114/I ft an,f Muni, II i \tarshall are classified as lifiurals; Associate Justices

I', INA oil It uiol him P Steven,. Peter Stewart, .ind Byron R White as
ID, I lash. es !Lam A Blackmon alai im lt. Rehnquistit. I 1.% .1tri n Borger ,ts t miser% olives iloweyer tin Illtltit
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important issues involving civil rights and human rights issues the Nixon-
appointed consenatives can always Luunt un at least two moderate Justices to
join them.

I tow strong is the ciniservar ye trend by the Burger Court? John Bannon,8 an

attorney with the Civil R ights Division uf HEW, and wink; for it,. feels that the
Court is conservative and states that.

The Supreme Court. in its recent school desegregation decisions, has
firmly Pmbettichid in our jurisrudence the misleading distinction between de
turn and de fat-to segregation. De lure segregation is impoped by law; de facto
segregation, is assumed to occur because of neutral factors such as residence.
It seems that, for the foreseeable future, the de jure;de facto distinction will
he used to allow and legitimize segregation in the nation's schools. The
t 4,11rt's decision in the Detroit. Pasadena, and Austin school desegregation
e ases make this tear These . cases have strengthened the de jureide facto
eitstututton in two ways fir.t, by limiting the scope of the remedy... and
second. by rttfusing to allow intent to segregate to be inferred from racially
disproportionate impact or effect.

Merrick A writing on the subject of school desegrogation litigation
tor the Yob. Low iournol states flatly that i lack of vigorous support by the Courts
aliing with other changing conditions has just about ended public desegrega-
tion " This view tit' the Court's status is also shared by Nathaniel R. [ones, General
coons,. l ror the NAM P. " Jones agrees with Justice Thurgood Marshall's
dissenting opinion in Mi Nilsen flrodh,y 1418 ( 1.s. 717, 1974), the Detroit school
desegregation t ASV Marshall stated that:

r,Itiott .1 hi/Ming. I fear. is more a reflection ofperceived public mood that we
'taut, *ma tar entaigh in enforLtutt the t:Ortstitution's guarantees of equal
pa.!It t, than it is the pro4tut t of neutral principals of law.

holes saw in Milliken t liroiney the culmination of a national anti-black
tin t einem arid l,dui l,t I the decishm the "Detroit Wed Scott' decision." U.S.

ni rt it \ppeals Judge I kelly Wright felt that the Court's decision in Milliken

onlit svsnit. in 'national trend toward residential, politi.cal, and economic
vartheiti it% hit h has) not only tbeeni greatly accelerated; it has been rendered
logitimate.md !dual It met ersible, by fon:e of law."" The late Justice William

I itiu4ia, sat% the fi Hi ikon dee isitni as putting "the problem of blacks and our

II let% bat t to the pern 41 that antedated the separate-hut-equal regime of Messy
1,1:11 son 14 Hie tVeii ngs ot these individuals can be summarized in historical

11 tei ins l'he se( ond reconstructnni era. 1954-1974. has ended. The
hist 1,4 h. al er.i In i ipiti, also lasted twenty years. As with the first
let itntrizi twn p Tiodi 1.0 had the "Compromise of 1890- which culminated

ith 1 tny t itirt .h' IslitO ot 1Hti (Piessv v. Ferguson "i which retarded

! it lii pit y.:1-vs, Ott at, -sYibtf.itt, butt equal.' doctrine. Today, in the Detroit
del iston in 117.1 we qt.' the culmination tit the "Compro-

oh,...a tt ii. rytt't t tont) ggressive, .4atY Cic.th nt to nit Minattt the negative
Ind prosoot 1.11 iii dist rimination Ih
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What did justices Marshall and Douglas see in Milliken that escaped the
general public? What did Circuit judge j. Skelley Wright see? What did
Nathaniel H. Jones of the NAACP see and the others concerned about racial
equality in this country ? The Supreme Court in Milliken changed several rules
established by the Warren Court that would make it almost impossible for
plaintiffs to seek redress through the federal courts. First, it changed the rules for
presenting evidence in cases involving historical racism. While it had been a
practice in such t:ciSt's to place the burdenof proof for non-discriminatory acts on
school bikinis and state governments, the Court applied that principle to the City
of .Detroit but wiih suburban school districts the burden was shifted to the
phiintars. And as history would have it, whoever has the responsibility for the
burden of proof, loses. Thus. in reality a metropolitan remedy would be
impossible because plaintiffs could never satisfy the Court's standards of proof;
and when the Ct nirt added another burden for plaintiffs in 1976, not only must
plamtnts prove that extensive racial segregation exists but they must prove
intent." Secinui. the Court in Milliken held that for the purpose of law, .
education was a lot al fun'lion not a state function. Thus, it was not possible to.,
seek reliet from the state. Third, seemingly neutral residential policies that
restrict blacks to ghettos would continue and so would segregated schools.
Fourth, what Associate itistices Marshall and Douglas saw along with Circuit
udge I Skelk Wright and Nathaniel R. !ones of the NAACP was that decisions of

the Supreme Ctairt are multi. closely related to the collective social and political
values of the lush, es rather than obiective "facts," and that the conservative
clam that former President Rit hard Milhous Nixon sought had been consum-
mated flit evtinple. the Bakke t List' which is currently before the Court claims
that a white niedu id stmient was dkcriminated against in admission to the
st hoot. whit h i tine Itut the Fourteenth Amendment permits such discrimina-
tit ai it there 1..1 .1 t impelling state interest:" and the Courrsdecision in this case
w ill depend mini. upon the Justices' collective value 'system. rather than an
obits tie 0 'dilation as to whether or not a "compelling state interest" existed
that required some t.0 till den rutunation in medical school admissions. And
whethei sr mit sin h disi.ronination !die es a stigma of inferiority on the white

11., .1 %inn' m(11011.11?

oi. lit it }i.e.!' ft I ,411e., ,itualt the true mood of the Burge! :ourt. The
till,. mood ot thisc.otot uttleiltedht the Cintrt itself. In an arrogant opinion
ot the I our, roten h dImin if Rehnquist in ihnit'd (it Curators ot the
I nit crslit st '0s..in I /hi( Wt. 11is/14%11/15in Which a medical student who

is 'hipped ti inn the si hool I eek short of graduation asked the school to give
hot .1110.11111%1, t1t ''s 1.1,110 .5 imple nt the Court's mood 'I'he student in this

lone low.. it: toed suit under the Civil Rights Act ot' 1871 (known
mei I% t and I intentk as 4-2. II S. ( section Nal)

-Isking ttie unrcerstt% go.i. her a hearing Se) non 1.4143 states that an
.1 it: -missal hearing it he has 0 property or liberty

oot.o.,t 1.1 moot i tainted ,t liberty intinest on tin. grounds thatf .... mike It ditto slit toi her to ttet tonne employment in the
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discriminatory The Court denied them standing, because they could not
demonstrate "injury in fact." The Court indicated that its standing requirement
could have been satisfied only if a developer of a moderate income housing
project had applied for permission to build and had been refused. The trial never
took place. In Simon the Court denied standing to low income individuals who
i.challenged an Internal Revenue Service ruling, eliminating a requirement that
non-profit hospitals serve low income patients to the extent of their financial
ability. which 'they claim violated the Internal Revenue Code, and encouraged
hospitals to deny services to low im:ome patients. The Court failed to see "injury
in fact" because laintitfs could not prove that a change in I.R.S. rules would
result in increased services to low income patients. The Court reasoned that the
hospitals could choose to uive up their favorable tax treatment rather than
provide increased services to low income patients. In Spongier, a school
desegregatioo case involving the Pasadena public schools, parents opposed to
Pasadmas desegregation order were not allowed to fortuity intervene in the
(ASP because they Were not a part of the original suit and therefore they lacked
standing_ In t om pa rison, a California Cburt alloWed a group of parents opposed
to school integration in the I os Angeles City Schools to intervene rather late in
the I ase 24

Also. in Worth tapavers ot kitchester were denied standing to ging a suit
,:gainst suburban Penfield for individuals who were unable to find housing in
Penfield Mitidleand upper nwome individuals'could not assert the rights of low
int ome inth% Iii,,ls flut iii SONIetI/O V Wilif12h the Court granted standing to
dot tors to challenge I state deriving Medicaid benefits to patients who
underwent I ertain ahtrtit tits Doi tors were allowed to sue on behalf of their
patients Ur assert the rights ot others

In the.itea utt learn% et's% the t :tnirt has narrowed the definition. In Rizzo v.
-" a ase involving t launs t Ciintinued mistreatment of minority group

members le, the Phdade lphia poll( e department. the Court expressed serious
diatht, that the I d'O' tt rut le Ill requirement of ontroversy. It is expected
t hat sl intl it t ases ho eight 1 eba e the( :otirt in the future will be denied standing;
that is the% w ill not be heal d the Burger Couri has noticeably restricted the
lights pl,nntittl tI 11%r the tederai ourts to correct abuses by state officials.
espei t.iIl tie i%t. tifing under see trim P)ti.t of the Civil. Rights Act of 1871 by
0,p,ending t,indatile r,tt.nnt dim trine which states that a federal court will

iadin it 1k ',upon i pett,ttIN Ntate pria eeding inuthri.in v. Pursue. Ltd.. 420
t'Itle had been weakened by the Warren Cmirt in

sk; mu "i, Pi."0 who h in% 1.1ved a Louisiana
risp. law ti 1,1.11 lks

tei.tust ii tanding to slit' Is the tout ept ot ttiootuvss In the th.
I i 111 1111 II I v. hoo,tutle.nt the{ 'imersity oh Mishington's

h In re dn.( tont ruled Ow « as«, was moot WI dust. it Was
thq, 'suit .ind the Tel.nntdt had graduated whit h was what he asked

1 .e..ked that It,. he admitted In fill tiles v Ileum! eit Se hotel:: , in% eek Int; studynt, who iought to get



their newspaper published was ruled mOot because thistudents had graduated.
In school desegregation cases, however, the Court to date hassrefused to declare
them moot because original plaintiffs had graduated.3i

On a related matter, the exhaustion of state non-judicial remedies before.
plaintiffs in school desegregation cases can sue are generally not required.32
Such a requirement would delay school integration cases for years.

STANDING TO SUE VIA CLASS AL11ON

Class action is a special form of standing to sue. In mos1t school integration
cases, class action status is a must. Class action suits were veloped In order to
serve many individuals with similar claims. Although t e Burger Court still
grants class action suits, it has narrowed rules for granting class, action status.
The four conditions for granting class action status are that: I. the class must be
so numerous that joindeirs of all members is impractical; 2. the question of law
must be common to all members of the class; 3. the claims of the parties must e
typical of the entire class:4. the representative parties of.the elass must be able
adequately protect the interest of the class; 5. class action must.be superior to
other methods; and ti. in non-civil rights class action suits, each member of the
class, indivkivallv. must show a potential loss of at least $10,000." The Civil
Rights Act of 1871(42 1983) does not require proof of loss in any amount,
but it does require individual notice to all members of the class.

(:lass tiction rules which require notices to all members of the class, and
which require that representative parties must be able to protect the intecest of
the class. are verv important for plaintiffs who are poor. A few class action suits
have been denied standing because plaintiffs were considered too poor to
%list ti in a lengthy anti costly law suit. This could make it difficult for poor people
to bring suits against local st hool systems. The Court has also restricted the
payment of attorney fees in class actkm suits making it difficult for poor
1)1,111011k to secure leg,d ssistant e."

11,1)1( Al. TEST FOR EVIDENCE

Ft, this point. I hat e been dkuussing techniques in getting the Court to bear
%lair me.% rules tor the trial must be established. The Court generally will
emplot either the 1 traditional test where the birrden of proof is on those
1 hal Iclig ng .1state pith( v.:. or the strict scrutiny test where the burden of proof
is on the state l'he stric t st rutinv test is employed when the Court had decided
that the state must show a "suspet classifk:atitm such as race is involved.
lheretore. the bit; battle ts over what test will be applied. If the strict scrutiny test
is appliet I the state will neark diways lost, no AI the traditional test is applied
the plaintitts tt tll nearh, alw at s lose.

Impo..!,1411 r .11 the iudit i.il test aw ed in el case is clearly stated by
S.I.ushal I in a suit challenging the mandatory retirement age for

kh,s.14 hitsett p11114 v:mett " The Court in this case reaffirmed its require-
ment scoed iii it,.1:11411,..t, ". that there is strict scrutint of el legislative

tI
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classification only when the classification interferes with the exercise of a
"fundamental" right or operates to the disadvantage of a particular "suspect!'
class. Justice Marshall in his dissenting opinion cited several cases suggesting
application of the strict scrutiny test and noted that although the Court
outwardly adheres to the notions of "fundamental" rights and "suspect" classes,
it had apparently lost interest in their continued recognition.'

Six other cases illustrate Justice Marshall's opinion about the application of
strict scrutiny test of evidence by the Burger Court. In Mathews v. Lucas," the
Court denied the "suspect" classification to illegitimate children. Plaintiffs
challenging school board reapportionment in Louisiana were denied the strict
scrutiny test on both "fundamental" rights and the "suspect" classification."'
Plaintiffs in Mississippi were'denied the strict scrutiny test involving a district
hiring policy brought by the Justice Department." While in school integration '
cases in Detroit" and Buffalo4t, the strict st:rutiny test was granted to challenge
within-distrivt segregation. but the traditional test was granted to challenge
metropolitan segregation involving their suburbs.

Departure of the Supreme Court from its tradition of granting plaintiffs in
schooLintegration cases the strict scrutiny test came about when the issue was nu
longer de jure segregation. segregation by law, but de facto segregation due
mainly to segregated housing patterns. In the Denver" school integration case,
plaintiffs were denied the strict scrutiny test, but the Court shocked the
educational community when it declared that education was not a "fundamen-
tat" right, nor would the Court consider low income students a "suspect"
classification.' Thr "fundamental" interest concept is in essence the Ninth
Amendment to the I T.S Constitution, which states that rights enjoyed by the
040! but not listed tu the Constitution cannot be taken away. However, it is up
to the Court to det ide what rights not listed in the t 1.5'. Constitution are
fundamental in the Texas school finance case, the Court decided that education
was not a "ftindatnental" right. This is a very narrow interpretation of the Ninth
Amendment

The Warren I teat Itad'expanded the strk:t scrutiny principle by adding to,
"suspec lacsito anon the oncept of "fundamentar interest could lead to
stro nom% t the evident e (;enerally, fundamental interest issues involved
rat e, oting." interstate travel". and appeals in criminal cases." However, the
Burger Court in liodrigue..."' refused to grant fundamental interest status to
educAtion The xc eption is sex The lthrger (*mud granted this status to sex in
Cruig, " hitt this mav he c onsidered dictum. a case ruled on because the? situation
was.so ontnigetms nether than a sign of change of direction by the Court. In Craig,
an I fk la homa law atlowed eighteen-year-old females to buy beer, but male's had
tt ht. t ent twci year.. olti in t cider to buy beer The state argued that the law was

tna, wain frottit safety sim V nutre mas were involved in traffic:
at I ilittnts th.in tetn.des l'he Cf nal invalidated the law
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DE JURLDE FACTO, INTENT

Sincekeyes. the 1971 Denver school integration case, the Court made a clear
distinction between de jure segregation by law and tie facto segregation due
mainly to housing 1..atterns The liurger Court differs significantly from Brown,
they 1954 school desegregation case, in that harmful effects of segregated
schooling are not considered in rendering its decision; the only important item
hir the Burger Court is whether or not segregation was due to official state
cictitm." The Binger Court is only concerned with "intended" or de jure
segregation. School boards action must have reasonably foreseen the conse-
quences of their at thin as evident in Diaz. v. Sun Jose,w1lusbunds v. Pennsylvu-
ruo,si dna I fort v. Community St hoot Board of Educution." However, there is
difficulty in defining intent. justice Steven admitted as much in Washington v.
Dovis. that defining the collective. will of a group will be difficult. There are
evidentiary problems. judges lust rely upon their knowledge of human nature in
making thiciskins atiout intent I Tecisions by trial judges are difficult to review by
appellate courts becawte much depends upon the credibility of statements made
by schotil Ottitials at a particular time.

Indepemlent Si hi H )1 District v. I 'tilted Stntess' the Court summar-
ily vat Med the Fifth Cm u it judgment that relied upon the foreseeable test and
remaiuled the case bat k to the Fifth Circuit Court of Appeals in light of
Wit sh !hit is whit h used the intended purpose test. In Oliver v.
XII( higtm fittarti fit hIIIII (awn" the Sisth Circuit defined "intent" by looking at

hied In iard pit it i that lead to legitimate educational objectives rather than at
ht lard statements of mutt% es In I *.S v. Omaha School District" the ditttrict court
ili`kmissd. ruling that plamtitts had failed to carry their burden pf producing
evident e from %Olt h segregative intent could be inferred. On appeal. the Eighth
no girt ppeal re% ersed stating thdt a presumption.4 segregative
intent Arises inn ea plaintiff establishes that school authorities engaged in acts of
onossems or af hims and torsaw the utaisequences of their actions or inactions.
In the I hnalia ast. a hig tat tor t'aat led to segregative intent was faculty
..egreg !title l'he t iurt held that tdcultv assigment was one in which the board
had J ornpliat t ontiol and t 'Told have iategrated

Int t it U. t,t, the 1,I7h tklahOilla case involving se discrimination in
th rights to hut bvtir the I mat gave us its definition of segregative intent. The
iiptenie t 'flirt stated that si hoot board actions or inactions must be ratitmally
!elated to goal a lite% ettient Rather than asking whether the classification is
net essat to pi, Jillote 1 120 0. et n merit interest, the new standard asks whether it is
substantial teiated ti ptinni it ih that interest The new standard asks whether
got ernment !tine, ti% os re on pi omit and I impelling. Thus. being important
mat, mit tie. iiiiiite!heg 1 lowet. or, the I N. Set mid ( utt Court ot Appeals in a
\Lei h in% ing the Buffalo integration t tise ot which I am a
ii in,iitt.int fill tpws the "tereseeable 1 ellsetilleete" test of intent

ot tb1 it.c IttiNtatithalk related" test issued liv the Supwme Court in
roi toil in keilimv, itlt \fithk..n the Set tutu! On uirt dkrinswii the state as a

detent_tio .11 Ow .,
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by the school district upheld the district court's ruling that officials in Buffalo
were guilty of segregative intent, but gave specific advice on remedies. Citing
Supreme Court decisions on school desegregation remedies in Omaha and
Dayton the Second Circuit Court of Appeals ststed that:

The Supreme Court has made it clear in its recent opinions that nof only must
a remedy be appropriate to an infraction, but also that it can reach no further
than the incremental harm caused by the infraction itself. If such violations
ate found, the district court in the first instance, subject to review by the Court
of Appeals, must determine how much incremental segregative effort thse
violations had on the racial distribution of the school population as ptesently
moattuted, when compared to what it would have been in the absenc of

such." .violations. The remedy must lie designed to redress that difference
and only if there haibeen a systemwide impact may there be a systemwide
remedy

The ( :Dort also ordered the district court to take into consideration the motives of
present Buffalo School Board members in formulating a remedy. This places the
distrk:t court in a difficult position of determining how much segregation was
dun to many years of cumulative acts by the Board and to defend its decision
before-the Court of Appeals; and remedy suggested by the district court will
ahnost certainly he appealed by the school board. This situation would tend to
lead to conservative atommendations of a remedy by district court judges.

yen this situati)n. and drawing upon my experience in the Buffalo case (and in
couversation,with individuals involved in other schooiintegration cases) school
districts are just dragging out that phase of court proceedings designed to
determine guilt and cmu:entrating their efforts on narrowing the scope of a
court ordered reniedv. the second phase. In fact, that is the stated strat,gy of the
schiml hoard lawyers in the Buffalo case, The case is now in its sixth year and a
tinal remedy is nowhere in sight; and if and when it comes it will probably be a
very limited one In practice. the courts have ruled that in de facto segregated
cumuli nit t he degree of de jure segregated schooling in that community must

he I i united to a)proximate residential segregation. Thus, we have a return of the
neighborhood sc hool oncept. without the right of school hoards to change
zoning patterns to shin pockets of whites from a black school to a nearby white

ail Further. oni e integrated and restigregated due to shifting residential
patterns. the claims have barred further integration remedies; and for those that
are desegreioted tin- eight ears or more to use extensive tracking of impils that
results III .11I blat I. t lasWs

Arrowsipcs FEES. LAWYER-CLIENT RELATIONS. AND JUDGES

le ai4 initin to the Burger( '.ourt c hanging interpretatimis of the Constitution,
the Cinirt has plat ed restrictions on the ability ot plaintiffs to obtain legal
ounsel despite the right (it individuals to bring action against the state." Hrst.

the Lea %et. I lent relatoinship in most civil rights cases is considered unethical
nuist ',tates and may lead to a loss ot an attorney's license to practice law."



The Warren Court in the 1950's approved of this special lawyer-client relation-.
ship by thee NAA(1' in a V irginia case involving civil rights." In most civil rights
cases, this lawyer usually seeks out plaintiffs to participate in a class action suit
and thereafter. plaintiffs are. rarely involved in court proceedings or in its
outcinnes That situation is changing; states sensing the conservative trend of the
Supreme ( :mat are beginning to apply the standard lawyer-client relation rules
to civil rights cases In South Carolina, for example, in 197:1 an American Civil
Liberties 1 Mon attorney attended a meeting with women urdered to submit to
fon .ed sterilization to ise them of their rights. The South Carolina Bar
charged that the AC1,1' lawyer had violated legal ethics by soliciting business:
and the state Attorne General argued before the I LS. Supreme Court (1977) that
this A(1,1 attorneN, urged women who had been sterilized to file suit against the
tits tors and the state "'If the ( ourt rules in favor of South Carolina, there will be
tewer law i,ers willing to get invoked in civil rights cases.

Set mid, in Ow area of attornes' fees, Title VII (and Title II) of the Civil
Rights At.t tit 111n4 provides tor reasonable fees to be awarded to the winning
party:A 54 hoot bthird lawyers supported by tax dollars may drag out court
pose eedings w ith delaying tail its and will be paid regardless of the outcome of
the w toy pldintitts' laws.ers must win their case in order to be adequately
reimbursed tor their sem ices However, the level of reimbursement is changing.
1 n Ike% t a ins at itt awarded pldititiffs' lawyers was reduced by fifty percent by
the :tnirt. with the epla nat ion that attorneys involved in public service
usuall% do so tot halt their usual tee; and well-paid school board attorneys

stient a lot ot flu' in Into arguing against requested attorney's fees for
plaintiffs

rhe othet 01.0 might tend to make integration remedies more difficult
Ho, olkethe polite al Mitt) rt. tit upw.irdmtibility by district court judges who must
tt the.e ind super\ iw their implementation. In Writing opinions in
desegfeg,dion ases. it in the fudge'', best interest to be ctmservative and not
ha, iii. dos Kt, In to% ersed Iii h,o, e too many decisions reversed is an indication
Ow ono IN ni,t owls. tor .1 hItZtler le\ el judgeship, And in most states. recom-
int.tiddto ins 1.11 judgeships ire pertormed by politic al parties; and to become

1- t hut 5j hitsITILZ IlldZt' Is rust the best way to 1114 promoted or even
fet.ti tied 555 one 145 put,5411141

SI NIMAR

ht. intLet.01.111 lituil villont Ts over Ube sts mut ret onstruction,
1.1 t i.. . nh the I t anise 14 Pro" that was legitimized in 14474

w \II! de,egn.gation s ase The t urrent fate of school integre-
pis! u t \hrt h 1 'CH iNsItt' Nvt% York TintPs

I.. utie u .ttht 11.v. rulings tuver the List Nom that delayed busing
: ue i h.s.1 ow, I wgrt.s% has passtql iii autyltdriteht that virthally

,:f...! itt,-upt , otvethim.tit to th..a.gtvgato hook throhgh
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executive action. The court and Congress seem to be reflecting a national
mond that opposes aggressive attempts by racial minorities to gain a lasger
share of the political and economic pie.

Justices Marshall and Douglass anti Nathaniel hines of the NAACP saw this
mood in PIN. What then are Our options, if further Court-ordered school integ-
ration has ended? I suggest three strategies to be employed concurrently: one
judicial, mut political. and one legislative. In the courts; I suggest that we follow
the lead suggested in Keyes, the Denver school integration case. In Keyes, the
Court ordered the de facto school system to meet standards laid down by Plessy
in thati. That is. in all areas of education make ghetto schools equal inevery way
to non-ghetto schools This, in my opinion, may be more difficult for school
districts to accomplish than integration. In fact, many school districts if given a
choice 11 lak opt tor integration rather than meet the standards of Messy.
Politically:I suggest that we attempt to do what former President Franklin D.
Roosevelt attempted to do in the 1430's and what former President Richard M.

*Ni Non did tn the I taw's- change thecomplexion of the Supreme Court with new4'7
appointees." LegislativelY. I suggest that Congress pass legislation aimed at

! making ghetto schools more productive. This legislation would complement
current ompensatory ducation programs. I recommend that the federal gov-
ernment i reate a new program to award schools for increased productivity:
prothu ti% its, is defined as the percentage im:rease of students enrolled in the
upper levels of college Humors and seniors) over the district's last five year
average To get this ite rease districts (teachers) would be forced to eliminate
ainhts, groupings and imt.entrate on teaching literacy skills in the verbal do-
main I suggest that these federal incentive grants be attached to school district
personnel salaries as a bonus in direct relation to the percentage of disadvan-
taged students in their st hook Another distribution formula will have to be

orked out tor t entral oftit permitmel. This program will serve primarily as an
whan hind. bet ause it is unlikely that rich suburban schools will be able
to int ream. the prt entaqe of t ollegelanind stu(ients from their schools. 1.Irban
,t lois %, ill teel the malor unpat t of this legislation. The war is over and we have
lost. ,t) )et , regroup ome out lighting
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DLSEGREGATION:
FUTURISTIC CONSIDERATIONS

By.
David G. Carter
Associate Dean
School of Education
The University of Connecticut
Storm, Connecticut

The author addresses himself to the present status of desegregation but also
attempts to assess the future role and implications of school desegregation from
a legal perspective. Carter presents a review of historical perspectives underly-
ing desegregation attempts. Reviewing Brown and recent court reforms,`the
essence of the discussion focuses on recent court actions including Pavdena
City Board of Education v. Spangler, Washington vs. Davis, Dayton vs. Brinkman
and the Offman case. Carter makes sme rational predictions regarding the
future of school desegregation. The author takes a somewhat more positive view
of the future for the integregatinn of schools, and eventually of American
society, than that taken by several vther authors.

School desegregation is today the most fervently debated of educational
policy issues. While that has been intermittently true for the past quarter-
century, the focus of the desegregation discussion has shifted. Until recently
there *as broad concensus, at least Within what might be called the en-
lightened community, that racial justice cmilti be secured only through
desegregation and that the courts were the one institution fit (or at least
willing) to attempt that task. But as the effects of desegregation began to be
felt in the North and West, what was previously taken as a given has now
become a source of conflict.'

The contemporary judicial landscape is cluttered with school desegregation
decrees, many of which are enmeshed in controversy. Both liability and remedy
questions persiat, and new issues constantly emerge as the courts pronounce
more desegregation orders.

For the past two decades, the opening of public schools has been the
occasion of tension and often violence for many sLhool districts constrained to
implement desegregation orders. Not surprisingly, some twenty years later, a
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sharply divided Supreme Court has appeared to waver on and even partially

withdrawn from the inevitably controversial task of implementing the Brown

decisi6n. As Judge J. Skelly Wright has.written, "One of the remarkable aspects

of the Brown case is that it challenged the noVon that segregation may be

compatible with equality in the context of an institution at the, core of the

American way of intl.":
The point is, the United States, traditionally Considered the protector of

individual freedom, remains in turmoil as it struggles to make educational

opportunities a reality for minority group members shut off from the American

dream. Even as those of good will continue to press for the implementation of the

Brown decision, others continue to argue the wisdom of adding educated

minorities.

THE HISTORICAL PERSPECTIVE

it provides some perspective, if little comfort, to recall that resistance to

segregation (a significant precursor to drive toward integration) hardly started

with the Brown decision. It weaves through the historic fiber of this country even

before the abolitionists and Abraham Lincoln. Addressing this historical hostil-

ity to segregation, a number of articles and studies have raised the question of

whether "we are gbing to continue to move toward two separate societies or to

begin to learn to live and to grew together in the development of a truly

mu it i-racial society.3
The article just quoted does not address the effectiveness of desegregation in

this country; rather it analyzes a selected number of cases in an effort to speculate

on the future of desegregation in America.. In this article, I will examine four
selected desegregation cases. But I will preface this examination with an histori-..

cal perspective on desegregation litigation in this country.
One perhaps naive premiseof the Brown v. Board ofHducation decision was

that racial injustice could be eliminated through desegregation directed by the

courts.4 Still, twenty-three years after that Brown 1 decision, segregation con-

tinues to be one of the most (if not the most) disturbing and complex issues

confronting the country. Since Brown, the roots of segregation have not

changed--only the deceits by which it is effected. Tha current deception is

called "the issue". The failure to distinguish between means (busing school

children) and ends (school desegregation) has so exercised this country that

Americans have ignored the goal to which they are legallycomitted--the educa-

tion of all its children. Never before in the history of American public education,

has an issue evoked as much furor as the present controversy overschool busing;

but
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busing is not now and never has been the issue. It has only been used as

subterfuge to cloud the real issue, which is: Are we going to continue to fume
toward two separate societies or are we going to begin to learn to live and to

grow together in the development of a truly multi-racial sociotyr
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retrospect, one sees that when the Supreme Court ruled that segregating
school children on the basis of race was unconstitutional, the Constitution
changed much more significahtly than the schools. In practice, the decision
failed, as Brown 116 (1955) did, to inspire reform in the schools with all "deliber-
ate speed."

Until the passage of the 1984 Civil Rights Act, the adherents of integration
followed the strategy of dynamic tredualismcircumventing the laws they
considered unjust with acts, of civil diAibence in order to build the rationale
for legal and judicial intervention. Tor their part, the enforcement 'agencies
responded to noncompliance with the Brown decision only half-heartedly and
belatedly. This is not to say that progress has nqt been made in law enforcement
since 1954, only that those who viewed the Brown decisions as the end to
segiegation assumed far too much.

MD BEGINNING

The decision set forth in Plessy v. Ferguson,' upheld a Louisiana Statute
permitting separate educational facilities for blacks and whites as long as they
were in fact, "equal". While bound b,, this rule, the courfin Sweatt v. Painters
examined whether intangible educational benefits were equally provided to
both races. The Sweatt case served as MEN& MENE, TEKEL, UPHARSIN9 for
those who championed segregation that the wall separating the races educa-
tionally would soon crumble.

Segregation in public schools lost ground on May 17,1954, when the United
States Supreme Court consolidated four cases from the states of Kansas, South
Carolina, Virginia, and Delaware") raising a common issue into Brown v. Board
of Education. In an oft cited peragraph, the Supreme Court construed state-
imposed segregation of black and white students in public schools as uncon-
stitutioAal. Speaking for the Court Chief Justice.Warren said, "We conclude that
in the field of public education the doctrine of 'separate but equal* has no place.
Separate educational facilities are inherently unequal."

Once the Supreme Court interpreted the equal protectiot. clause of the
Fourteenth Amendment as prohibiting state-imposed segregation. the Court was
faced with implementing its decision. One year later, the Supreme Court handed
down a unanimous decision that addressed the implementation of the mandate
set it forth in Brown I. The implementation decision is known as Brown 11.

REFORM SINCE 1964,
ME COURTS, AND DYNAMIC GRADUALISM

During the years following Brown II the Supreme Court refrained from
active involvement in the desegregation piecess; rather it relied on the lower
courts to bring about desegregation wall all "deliberate speed." The Court
further charged school boards with "the affirmative duty to take whatever steps
might be necessary to eliminate racial discrimination 'root and branch'.12 But



concerned with the slow rate of progress. the Court, on May 27, 1998 rendered a

decision in Green v, County School Board 13 that set the stage for a new era in

school desegregation.
In Green the court first adopted the percentage of black and white students

attending a given school as the primary indicator of whether a desegregation

plan had been effective in achieving a unitary nonracial school system.

But instead of reducing the number of desegregation cases, the Green

decision actually increased the litigation as school systems began to avail them.

selves of the loopholes that decision created. The loopholes I speak ofappedred

when the Court failed to define what a working desegregation plan would entail

or what the specific characteristics of a unitary school system were. The ambi-

guity surrounding these two points perpetuated confusion apd further litigation.

Not until June 29, 1970, did the Supreme Court 'in Swann v. Charlotte-

Mecklenburg Hoard of Education address some of the complex problems raised

in earlier busing decisions.24 Federal District Court Judge James McMillan of
Charlotte, North Carolina, had rendered a decision in Swann that supported

racial balancing. Judge McMillan's decision necessitated busing school children

in metropolitan Charlotte and Mecklenburg County. ts

When the Supreme Court granted certiorari in the Swann case, school

districts everywhere waited anxiously for its decision; and while the case was

under consideration, the federal courts operated without definite guidance on

the extent to which busing could be used to effect desegregation. The Supreme

Court Justices noted that bus transportation had been an "integral part of the

public education system for years, and was perhaps the single most important

factor in the transition from the one-room school-house to the consolidated

school."lb The Court followed this rationale to uphold the conctipt of busing to

achieve racial balance in the schools.
Reaction to the Supreme Court's ruling in Swann came quickly, and those

against the remedy proposed a number of alternate means for limiting or
eliminating busing. Therefore, soon after the Swann decision came the inevi-

table; metropolitan school desegregation suits seeking to eliminate desegrega-

tion by crossing school district boundaries bur also increasing court-ordered

transportatim of students. Keyes V. School' District No. 1," Milliken V. Brad-

ley," nil luhrh Morgan et al. v. John J. Kerrigan et al," represent a few of the more

controversial cases involving school busing. The Swann decision, the last

unanimous Supreme Court decision in the area of segregation, raised far more

questions than it solved.

FUTURE

The writer contends that Court decisions can serve as a guide for determin-

ing whether access to equal educational opportunity will become a reality for all

Americans two decades hence. Past Court decisions in general. tend to support

the future. Thus, we can expect segregation to continue as one of the nation's

more pressing problems. "Tenuous as the art of predicting the future is, this
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speculation appears relatively assured, if the slow judipial momentum so evi-
dent in recent court decisions represent the trend pf the fUture.""

Pasadenq City Board of Education v. SpaAgler21 represents onelsuch inere-
., mental move in the trend. In Spangler, the Supreme Cow t held that the District .

Court had exceeded its authoi ity in refusing to modify a desegregation orchir that'
required annuel readjustwents of studerit attendanCe zones in response to de-

a
mographic shifts.

In 1970, the District Court concluded that the Pasadena school syitem was
Unconstitutionally segregated,22 and it ordered. the system to submit a desegre-
!piton plan. Pasadena included in its 'desegregation plan the understanding that

. no school would. have the majority of any minority students. Although the'
school SYstem initially complied with the Court's requirement to assign students G
to schools neutrally, in>1974, the schoothmeld sought relief because some of the

ih
.

schdols the district had already 'violet the requirement. On appeal, the
Ninth Circuit Court ofAppeahl held the annual readjustments of student attend-
anoe zones to bennicceptable, But, tfte Ninth CircuirCourt went on to affirm the

'District Coures.denial otrelief..lt noted these.two points: (1) The tichool system
had only briefly complied with the no majority requirtnnent after implementing
the desegregation plam'and (2) the School bcsird had been generally uncoopera-
live. The Stupremè Court, ultimately, reversed the District Court, holding it had ,

exceeded its authority by requiring attendance zones adjustments as an indi-
cation of compliance with the no mejority requirement. According to the Court, a
modification, of the requirement should have been granted.32 The case was
remanded to the Court of Appeals for reconsideratton.. .

In effect the 4u preme Court, Spangler, ruled tile the District Covrt had gone
beyond what the Court had approved in Swann( The point is, the court sawits
order not as a beginning in the process of shaping a remedy, which Warm
indicated would be alfpropriate, but as an.inflexlble requirement to be applied
each Year within the attendance zone of each schoOl. In Swannothe Court had
disallowed orders that required annual adjustments of the racial composition of
the student population if thou adjustments extended beybnd the point at which .
"the affirmatiye dutyto desegregate has been acconiplished and racial inbalance
through official action is eliminated froth the system."24.Finally, the Court stated
that once a unitary system ha4 been achieved, further judicial intervention
would be warranted only if deliberate action by state officials had a negative.
effect on the racial composition of the school.25 .

a

In Spangler and in its later interpretations of Swpnn, the Supreme Court .
held that successful implementation of a racially neutral attendance pattern
discharged the affirmative duty of the school board AM' regard to attendance
zones.26 In the dissenting opinion. justices Brennan and Marshall rejected the,
idea that the District Court had exceeded its'authority. According to the dissen-
Vrs. Swann's denial of a year-by-year review attendance zone should take effett
only upon achievement of a "fully, desegregated school system."27 The.dissent
(and a concurring opinion written by justice) that the court's majority opinion of
Swann, allowing a short-term compliance period to satisfy the school affirmative
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duty, might well 'adversely affect a school.0 "Oe dissent fUrther argued that

limiting the District Cou It's ability to fashion equitable remedies might well s'
hinder the eliminadon of all state-imposed segregation.ao

.

The Supreme Court decision in Speniler increased the constreints on ttle
remeilidi powers of district courts in school disegregatiqn cases. The majority

holding tn pcingler is "pmcess-oriented" inlits emphasis on the achievement of

a "tacialif neutral system of student assignment."3° The holding is "retain-

'oriented" to the extent that finrinitial compliance May be remidially suMcient.

...in the past, advocates Of integration supported the "result-oriented" apoach
*.because consideration of pas; discrimination gives courts greater latitude in

fashioning reniedies. .

If the Spangler decision has any meaning for the future, it is that schoOl

districts 'in complience one day, may be allowed to resegregate whim demo,

graphic shifts are not attributable to the actiqns of school officials. Such a trend

suggests that once c'esegregatiort of students is achieved school system dis-

4:rimination attributable to official action is eliminated, school officials may no

longer be required to make yeatly alterations in student assignment plaits in

order to maintain a strict numerical ratio of majority and minority Students.

Another case bearing on this question of official dtscrimination,
Washington v. Davis,31 does net, however: address the issue of school desegre-

' gation per se. As part qf its selection procedure for police academy recruits, the

City. or Washington, D. C., adminitterad tsTeit 21," a test which was also osed

ilenerally by the federal civil service to test verbal ability. It was shown that a

passing score on the test correlated positively with successful completion of the

course of stUdy at the police academy. But no positive correlation between a

passing score on the test and the quality of an applicant'son-the-jot performance

we's shown. The. Washington Police Department was actively seeking black

recruits, and it had raised the percentage of black recruits to a level roughly equal

to the percentage of twenty to twenty-nine year-old blacks in the area from which

personnel were dawn.
The facts in Wasfiington v. Davis did not require that the court identify what

particular factors must be present to show an intent to discriminate. But Justide

White, writtng the majority opinion for the Supteme Court noted that the central

question in the case was whether the defendants hid purposefully sought to'

disqualify black applicants. Justice White acknowledged that in some instances,

a dearth of blacks "may warrant an inference of purposeful discrimination or, at

least, a shifting of the burden. of proof to the state-to explain Such absence in

racially neutral terms. "Buf," he continued, "this inquiry would still seem to

focus upon the subjective state of mind of the public officials."32 Justice Stevens

raised a number of other questions:
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Frequently the most probative evidence of intent will be objective evidence of

what actually happened rather than evidence describing the subjective state
of mind of the actor. For normally, the actor is presumed to have intended the
naturaLconsequenses of his deeds. This is particularly true in the case of
governmental action which is frequently the product of compromise. of
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collective decision making, and of' mixtfd motivation. It itkunrealistio, on ihe
one hand, to require the'victim of alleged discriminatiop to uncover the
actual.subfective intent of the deck onmakeri or conversely, to invatidate
other legitimate action simply because ert improper motive affected the

' deliberation of a Participant 14028 decisional -process.s!

. Is Stevens suggesting that the requisite "intent" should encompass mote
dran adesire td camp certain results, even though the feared iesult is substan.
tially certain to eniue? After DM,is, thp Court's mesiage is inescapable: To'
charactarip the differing effects of racially neutral state practiaes as "discrimi-
nation for equal protection purposes," there must he a finding of intent to pause
the discrimiriatory-effect. Thus, a teat that is racialLy neutral on its face, and is
administered without racially discriminatory action or inter& and is reasonatily
related to a legitimate purelose, is- constitutional.. . 0

Even if foreseeability is a factot from'which.one can draw an inference of
discriminatory intent, foreseeability of effect does not in itself seem sufficient to
make out a case of delure segtegation.

For a subsaquent Supreme Court decision which was vacated in light of
Washington v. Davis, seeAustin Independent School DistIct.v. United States..m
The COM, relying on Davis Femandedthis case to the tourt of' Appeals for
consideration in light `Of its decision in the Davis decision,In Austin, the Court

,agreed that there would be no neeiditO address the issue Of remedy if the Court of
Appeals foundbthat there ,has been no constitutional violation. The Supremi-7
Court speculated on whether the Court of Appeals might have erred by impugn- " /-
hug school officials more than the evidence justified and in ordering a desegre-
gation plan far exceeding;in scope any identifiable violatiOns of constitutional
rights.

The Court went on to siate that the principal cause of racial and ethnic
inibalance across the Aountry lay in the imbalance In residential patterns. Such
patterns, the Court pointed out, are typically beyond the control of school
authorities. Economic pressures and voluntary preferences are the primary de-

. terminnants ,of residential patterns.
As matters now stand, pupil transportation is apparently permissible only

when .the evidence supikwts a finding that the extent of integration a be
achieved by busing would have existed had the school authorities fulfilled their
constitutional obligations in the. past. A remedy simply is not equitable if it is
disprbportionate to the wrong. The Supreme Court elucidated this point in
Dayton Board 4Education v. Brinkman."

In theprinkAn case the LIiitrict Court found that the Dayton School Board
had engaged in racial discrimination in.the operation of the city's schools. The
Court based ité findings on three factors: (1) a substantial racial Imbalance among

* the student bodies throughout the system; (2) the school board's use of optional
high school attendance zones, which had a segregative effict; and (3) the school
board's rescinding of &prior board's resolution acknowledginOts own role in
iacial segregation and calling for remedial measures. The District Court, at the
insistence of the Court of Appeals, ordered a system-wide remedy.

es
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The duty of both the District Court and the Court of Appeals 'in this case was
to determine whetiler there was any action in the conduct of the school board
that was intended to;rd in fact, did discriminate agaibst the staff andatudent
body.36 The point is, the remedy must be designed to redress theperniciousness
that lay between intention and result, Only if there has been a sytteni:wide
impact would there be a system-wide remedy.

Thus, the Supreme Court remanded Brinkman so the District Court could
establthwhether oilier segtegative acts of the school board could be established

. sufficidnt to warrant a remedy or whether a more limited order should be
formulated. Pendjng a new determination, the District Court's present plan 41 to
take. effect. In December, 1977, a federal judge rule0 that the plaintiff in the
Brinkman case had not proven intentional racial segregation on the part of ttie
Dayton Salools at least Ink to the extent the Supreme Court said was required
when it sent the case back to the lower court in lune. After lawyers for the
NAACP asked the Court of Appeals to keep the city's desegregation in effect, the
Court ruled that Dayton School officials must keep its desegregation plan in
effect until it rules on the case for the second time.

In summary, the Supreme Court rulings in Spangler, Davis, Austin, and
Dayton can andwill be interpreted by many as a retreat from the initialBrown
decision. 'l'his interpretation is understandable when one considers the confu-
sion and questions that have resulted from the Court's holdings in these cases.
But it is possible, 'too, to see these cases as small steps forward taken by an'
essentially conservative, judicially passive Court.

.

CON.CLUSION.

A nation has a choice. It chooses itself at fateful forks in the road by turning
left Kright, by giving up something-- and in giving upend the taking, in the
deciding and not deciding, the nation becbites. And ever afterwards, the
nation and the people are defined by tha fork and by the decision that Wd4 not
made there. For' the decision. once !Nide, engraves itself into the landscape;
engraves itself into things, into institutions; nerves, muscles, tendons "

inferences and conclusions about such subjective issies as school desegre-
gation must, of course, be made within limitations: but at the same time the

4 at'd i bible data about desegregation demands serious.: extended study. The author.
cannot say for sure that sustained pressure by the courts will increase supportfor
school desegreKetion. But is does seem reasonable to argue that since Brown 1,
the nation's attitudinal change has been significant. This change is documented
by the' National Opinion Research Center's published results in the Deconther,
1971, issue of Scientific American. In the realm of path: education, the survey
indicated that in 1970. seventOive percmt of all Americans said they favored
integration, compared to only thirty percent in 1942. Only two percent of the
,whites in the South said thay favored school integration in 1942; in 1956,
fourteen pen:ent said they favored it: in 1970, almost half of them said they
favored it.
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IFurthermore, the assertion thai "mandatory busing has contributed to the
racial and economic segregatio'n of our cities on ascaliundreamed of in 054 s"38
fit oversimplistic and fails to take intoconsideration the numerous other factors
that have intluented the movemeM of citizens from the cities. Finally, to assume
that educators can solve the problems inherent in oursociety by themselves is to
rume too mych.

If a less troubled educational period is to emerge, it must be assisted by
professional people and communities of good will guided by the basic social
mandates of the Constitution and the Brown decisfons.39
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The author presents the history of the litigation evolving out of this ten
year-old school desegregation case. Aquila discusses the following five Phases:
(1) judgment, (2) remedY, 0) interdistrict remedy, (4) appeal of interdistrict
remedy., and (5) present status of the case. An historical review of Indiana's
position on school desegregation sheds light on the complexities of the Jong-
standing case; a descriPtion of the activities of certain municipal agencies
proWdes some insight into the difficulties thus,far encountered in effectinra
successful desegregation elan. The author concludes by describing in some
detail the city-only desegiégation plan proposed for the coming academic yeCr,

, which consists of these innovative changes: (1) an options education program at
the elementary level; (2) new junior high school districts at the intermediate
level; and (3) a magnet school with a lottery approach at the high schoof lever
Recent developments (Summer, 108) pre Included in an afterward.

A

LNTRODUCTION

Segregation of American schools has within it the seeds to destrOy the
American educational system and to undermine the basis underlying our na-
tion's origin. This is not an alarmist outcry; rather it is my perception of one
alternate American future. In light of the recenfshift in Suineme Court interpre-
tation, recent northern and western school desegregation activity has the poten-
tial to recreate the dual school system.'

We now find an urban school systemOmposed of blacks and browns. This
urban core is surrounded by a suburban ring of schools with- only whites.

.Resegregation has exaggerated the problem with attitudes hardening on both
sides. The sixties had protests, bus burnings and similai problems. Below the
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surface the seventies auger an even greater &tiger. I suggest that peaceful
desegregation demands the singular application of all of our country's vast ,
resources for the resolution of this social inequity.

At the local level those involved in the Indianapolis public school's (IPS)
desegregation case are accustomed to frustraAon, to delay, and to a situation
which is as insoluble es the *present web of misdirection, inaction, and lack of
progress which seeing to characterize the provision of equal educational oppor-
tunity. Three different desegregation plans have been suggested since thecase
was initiated in 1968, with still another,nnw being proposed by the new school
board. The time lapse since the initial filing of the case has cateied the public to
question whether a resolution of the problem will ever be accomplished.

The new school board favors desegregation' although it does oppose the
court's metropolitan remedy because this calls for one-way busing whiCh im-
poses an undue hardship on the blackchildren being bused to the suburbs:the
board members' action to initiate an Indianapolis-only desegregation plaii is a

4

courageous one, not because they decided to act but rather because of the
exciting new possibilities of iheir)lan.

There may be problems caused by too rapid system-wide implementation.
Yet, the manner in which they are applying educational theories to an actual
desegregation 'situation is revolutionary. Nowhere in the cetnitry has it been
atteMpted in a similar fashion. At the high school level the magnet plan com-
bined with a jottery program lir .guarantee court-maOited racial balance
guidelines is not new. Nor is the creation of new junior high schools as a
desegregation tool.. It is at the elementary levelwhere parental concern is
always most intensely focused--that the optiims Olin is a .new and exciting
approach. The educational soundness of providing optional 'learning styles
which accommodate the different ways children learn is uoqueitioned. Cer-
tainly, the logistics involved in.the implementation Process mustle addressed
carefully; but it is most assuredly worth the effort.

PROLOGUE

The Indianapolis school desegregation case Is nOw the longest, active
northern School desegregation quit, originally-being filed in '1968. The Indian-
apolis Board of School Commissioners, The defendants, were found guilty of
violating the equal prolection clause of the Fourteenth Amendmapt of the U.S.
Constitution through Elle practice of de lure racial segregation of students.
(United States v. Board of School ComMissioners., Indianapolis, htd., 332
F.Supp. 655 (S. a Ind.) (1971)). This ruling made by Judge S. Hugh Dillin was
appealed to the Seventh Circuit Court of Appeals by the dpfendant. TheSeventh
Circuit affirmed the lower court ruling, and initial appeal to the Supreme Court
led to a denial of certiorari in 1973. (474 F.2d 81 (7 Cir.), cert. den. 413 U.S. 920,
93 S. Ct. 3068, 37 L. Ed. 2d 1941 (1973).The Supreme Court ruling in Milliken v.
Briidley (418 U.S. 717 (1974)) led to a further appeal and evidentiary hearing-
regarding a metropolitan remedy.
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The Supreme Courtjhas again remanded the case back to the Seventh Circuit
Court of Appeals for review in light of the Washington v. Davis and the Arlington
Heights cases. The case, has, therefop, been reviewed by the Seventh Circuit on
four different occasionsa The Seventh Circnit has sent the caq back to judge
Dillin for his reconaideration, attaching several advisory comments. These
coniments will add io ids task of renewing the case especially with the more
recent actions of the Supreme Court. 0.

During the long history of the litigation, the composition of the Board of
School Commissioners has changed. The present majority actively supports the
elimination 9f the segregative conditions. All seven Indianapolis school board ,

commissiohers are elected at bne time but only four serve the first two years.
Thus there will be three nelW members joinini the board with the 1979 school
term. At thetime all seven board members who were elected in the 1976 election
will serve at the same time. All seven members will then be of a similar poeition
regarding the school desegregation case.
1 TheOpresent board has adopted a position opposing Judge Dillin's ruling

which calls for the one-way busing of black children. It is their *Men that this
places an undue hardship upon those who havabeen discriminated against: The
board has also encouraged the development of the optirs program. This pro-
gram is one bf the newestv most exciting attempts to/desegregate, especially at
the elementary level, that the author has ever encountered. In addition to an4
educational options .plan. at the elementary level, there will be newly 'created
junior high school zones and a magnet school program at the high school level.

HISMRY OF THE LITWATION

To date there have been five phases to the Indianapolis school desegregation
case. These phases are: (1) Judgement. (2) Remedy, (3) Interdistrict,remedy, (4)
Appeal of interdistrict remedy, (5) Present status. Each phase will be discussed
below, as will the possible options available to the district court.

Judgement: The first segment of the Indianapolis case was the finding of racial
segregation within the Indianapolis Public Schools. This wag the sole issue of
contention during the initial phase, Judge Dillin, Federal District Judge for the
Southern District qf Indiana, reviewed the past history of the Indianapolis public
schools since 1949, the year that Indiana made segregation through the use of a
dual school system an illegal state policy. Judge Dillin ruled the Ind,anapolis
school district Was guilty of de jure segregation. At that time, he ordered the
United States Justice Department to add other school districts in the metropoli-
tan area as additiohal defendants. This was done in order to provide the setting
necessary for consideration of a metropolitan remedy. Additionally, the Buckley
children were added as plaintiffs. This was nedessary as they represented a class
of black school children being discriminated against within the Indianapolis
Public Schools (IPS). The intervening plaintiffs were added at the same time that
'additional defendants,,school districts and officials, were added.

s)
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Indianapolis appealed the decision of the federal district court. On appeal.
the Seventh Circuit concurred with Judge Di Ilin, finding that there was "a clear

pattern of purposeful discrimination in the gerrymandering of school attend-

ance zones, in the segregation of faculty, in the use of optionalattendance zones

among the schools and in school construction and placement. There was a

pattern of decision making which reflected a successful plan for de jure
segregation." (474 Fad. 81.17 Cir.), July 18, 1978, pg. 3)

Remedy: After the findinp of illegal segregation, the court dealt with the fashion-
ing of a remedy to overcome the de jure segregation. A major issue was the
constitutionality of the Uni-Gov Act. The court ordered the remedy without
actually deciding the question of Uni-Gov. It felt that a desegregation plan with a
possibility of being effective could not be accomplished within the boundaries of

IPS. This finding was based on evidence that in any given school district when

the percentage of blacks approaches 23-96, a phenomenon called "white flight"
occurs. As the rate ofwhite migration accelerates, th0 result isretregregation. The

Court also found that the state of Indiana, its officialiefid agencies through their

actions and,Omissions, promoted segregation and inhibited the efforts for de-
segregation. Because the State is ultimately charged under Indiana law with the

operation of all public schools, It had a continuing affirmative duty to desegre-

gate the Indianapolis school system.
The, court, therefore, ordered a broad interdistrict remedy which involved

the entire metropolitan area to include school districts outside of Marion
County. The federal district court held that it was the duty of the State, through
the General Assembly, to devise a plan for desegregation. If the State failed in

this regard, the court held that it could formulate its own plan. As an interim
relief measure, the court ordered IPS to effect a pupil reassignment program
during the 1973-74 school year. The purpose of this action was to ensure a fifteen

percent enrollment of black pupils in each of its elementary schools.
it response to the court's order, IPS submitted a desegregation plan. The

court rejected this Plan as inadequate, appointing a two-member commission to

'develop another plan. The two individuals were Dr. Charles Glatt, Ohio State
University, and Dr. Joseph Taylor, Indiana University-Purdue University at
Indianapolis. Their plan was approved by the court and a major portion of that

plan was implemented.
The court also ordered IPS to transfer to the defendant school districts a

certain number of black pupils which would be equal to five percent of the
1972-73 enrollment of the transferee school. Pike and Washington Township
were excluded from the initial phase because of increasing minority en-
rollnients. This latter portion of the court'sorder regarding transfer of students to

suburban schools was stayed because of subsequent appeal actions. The court's
plan calling for one-way busing of black children has been the subject of criti-
cism because of the fact that it placed an unfair burden on the victims of the

d 'scrim i nation.
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lnterdistrict Remedy: During the third phase.qf the suit, the court issued sup-
plementary opinions recommending certain actions by the state of Indiana. In
response, the General Assembly adopted a bill which provided for a tuition
adjustment between transferring and receiving districts. A reimbursement of
transportation costs would be made by the State when a federal or state court
issued certain findings, (Indiana Statute, Acts 1974, P.L. 94, Para 1; I.C. 1971,
20-8.14.5-1 Burns Ind. Stet Ann Para 28-5031 (1971)).

The Seventh Circuit affirmed the two-member coinmission's interim de-
segregation plan. It also affirmed Judge Dil lin's holding that the State of Indiana,
as the ultimate body charged with the operation of public schools, "has an
affirmative duty to assist the IPS Board in desegregating within its boundaries."
(United States v. Board of School Commissioners, 503 F.2 d 88, 80 (7th Cir. 1974),
cert. denied, 421 U.S.' 929). The Milliken v. Bradley decision (418 U.S. 717
(1974)) had just been issued by the Supreme Court when Judge Dillin's holding
was affirmed by the Seventh Circuit. Because of this, the Seventh Circuit re-
versed Judge Dillin's order requiring an interdistrict remedy outside of Uni-Gov.
This action released those school districts outside of Marion County from the
court case. That portion of the order which pertained to the interdistrict remedy
within Uni-Gov was vacated and remanded for further proceedings. The district
court would then decide whether the establishment of the Uni-Gov boundaries,
without a similar establishment of WS boundaries for the same area, warranted
an interdistrict remedy in adcordance with Milliken.

Appeal Of Interdistrict Remedy: The fourth phase of the case involves the most
recent ruling by Judge Mil. He found that the State was guilty of inhibiting
desegregation because the General Assembly, by expressly eliminating the
schools from consideration under Uni-Gov, signaled its lack of concern for the
whole problem, and thus inhibited desegregation of IPS. He further stated that
the suburban Marion County school districts had resisted civil annexation so
long as civil annexation carried school annexation with it. They ceased this
resistance only when the Uni-Gov Act made it clear that the schools would not be
involved (474 F.2d.61 (7th Cir.), 1976).

Additionally, he found that the suburban districts resisted the development
of public housing projects by refusing to cooperate with HUD on the location of
these projects. Their efforts were designed to discourage blacks from purchasing
or renting homes in the suburbs. As a final point, he noted that the Housing
Authority of the City of Indianapolis (HACI) actively avoided locating HACI
public housing outside of IPS territories. In fact, in several instances these
projects were developed just across the street from territory served by a suburban
school corporation.

HACI did have certain countywide zoning restrictions during the construc-
tion of ten of the eleven housing projects. But HACI, at all times, had the
authority to erect public housing in IPS territory and within five miles of the
corporate limits of Indianapolis. Because the location of public housing tends to
cause and perpetuate segregation of IPS pupils, this instrumentality of the State
and, therefore, the state of Indiana was found guilty of perpetuating segregation.
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Thus, ill This phase of the court decisio , the federal district judge ruled that
an interdistrict remedy was necessary to e ect desegregation within IPS. He

again pointed out that if desegregation were limited to IPS, the district would
become forty-two percent black and this percentage exceeded the tipping point

at which resegregation would appear. Judge Gitlin then ordered the transfer of
6,533 black students from IPS to otherschool districts in Marion County. During
the second year of the plan, an additional 3,000 students were to be transported.
This would raise the proportion of black students in the suburban districts to
fifteen percent. IPS would be obliged to pay suburban districts the cost of
educating the transferred pupils. Again. Washington and Pike Township school
districts were.left out of the order since they already had black populations of
twelve and four percent, respectively. Additionally, the court ordered the Hous-

ing Authority not to build any new housing projects in IPS territory and not to

rentwate an all-black project (Lockfield Gardens was being considered for reno-
vation.). The liuckleys were also awarded attorney fees. And, of course, all
defendants then appealed. The school districts challenged the interdistrict
transfers while HACI challenged the injunction against it. The U.S. justice
Department argued that the finding of interdistrict violation should be sustained
but sought modification of the portion of the order calling for mandatory inter-
district transfers. It argued for affirming the injunction against the Housing.
Authority.

Present Status: During the summer of 1977,the SuPreme Court remanded back to
the Seventh Circuit Court of Appeals the Indianapolis case for further consid-
eration. The Court stated tint the three- judge appeal panel should consider its
findings in light of two more recent court decisions, the Washington v. Davis

case and the Arlington I leights case. The Washington v. Davis Case concerned
discriminatory intent and the Arlington Heights Case concerned suburban hous-
ing patterns, both key issues in the Indianapolis case.

After a protracted period, the Seventh Circuit on February 18, 1978 tossed

the case back into the lap of Federal Judge S. I high Di llin for further hearing:4. In

addition, they proffered certain recommendations based on further analysis of

the case. In effect, this may lead to another evidentiary hearing called by Judge

Dillin to determine whether illegal discriminalion occurred the Indianapolis
Public Schools. The effect of the two receni Supreme Court decisions requires
that. in essence, there must be proof that the segregatory effect of government
offidals' actions was a result of prior intent to discriminate. The word "intent" is
the operative word. Establishing proof of intent is what caused the difficulty for
the? Appellate Onirt, The I LS, Justice Department has taken the position that the
discrimination does not meet the "hwidious discriminations" standard estab-

lished for a metropolitan remedy.
Judge Dillin will need to determine whether the format hal of llni-Gov.

the restriction of public housing projects to the central city, and those other
actions which confine the black pope latioe to the city school system were
based on a discriminatory intent. One view holds that it is not necessary to



prove a subjective prior motivation of state officials. This school of thought
believes that such a test "would pose an inpenetrable evidentiary barrier for
plaintiffs, for in an age when it is unfashionable for state officials to openly
express racial hostility, direat evidence of overt bigotry will be impossible to
find." (Indianapolis News, 2-17-78, page 4):

Possible,Actions ofthe District Court: Now that the case is back in the hands
of judge Di llin, he will have several options. He may review the record of
the case and conclude that the intent requirement cannot be satisfied. He
will thus dismiss the case and the sullurban school system will be released
from the litigation. If he does this, the Indianapolis Public Schools will then
have to desegregate within the boundaries of IPS alone. This is similar to
what has occurred in Detroit, Michigan.

The second option would be for Judge Di Ilin to reopen the case to
evidentiary hearing's. It would then be up to the attorneys for the plaintiffs to
produce more evidence to substantiate the intent to discriminate on the part
of suburban districts. Obviously, this would require prolonged litigation, and
if past history is a precedent, further apixtals would follow.

The third option, one thot hos not been considded in recent years, is for
Di llin to work toward an out-of-court settlement. This may occur since Judge
Min has attempted an out-of-court settlement on several occasions. In re-
cent months, prior to the Supreme Court's action to remand the Indianapolis
case back to the Seventh Circuit, there had been a dialogue among the attor-
neys for the Metropolitan School Districts and the Indianapolis Public
School district focused on considering an out-of-court settlement. There are
several possibilities for such a settlement. A simple method would be for the
suburban schools to annex certain public housing projects on the periphery
of the IPS. which would avoid the busing issue as well as the interdistrict
actions. A further advantage is that tuition exchange payments would not be
involved, thus relieving IPS of a financial liability while at the same time
avoiding the distasteful one-way busing to which the new st.hool board
seems strongly opposed. This would also allow the school board to continue
with its IPS-only desegregation plan which involves magnets at the high
schen)l level, the elementary school options plan, and the creation of junior
high sthools.

BACKGROUND INFORMATION

Historical Review: The state law of Indiana before 1869 prohibited blacks
from attending public schools. The Indianapolis public school system en-
forced that state law, as did all city schools in Indiana. In 1868 with the
ratification of the Fourteenth Amendment to the U.S. Constitution, Indiana
law was amended so as to allow blacks to attend public schools (Chapter 16.
Para 2. (1869) Ind. Acts 41 repealed (1949)). The Indiana Supreme Court
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soon ruled that this law did not entitle black students to attend school un-
less a black public school was available in the district. Therefore, the law
did not entitle black students to attend white schools (Cory V. Carter, 48 Ind.
327, (1874)). This policy of separate schools for blacks and whites which
was required by state law prevailed in Indiana until it was officially
abolished by the Indiana General Assembly in 1949 (Ch. 186, Para. 1 (1949)
Ind. Acts 603, repealed (1973)).

Thus, the Indianapolis Public Schools operated a dual system of public
education from 1889 onward, and a segregated public educational system
was the official policy of the Indianapolis public schools from 1849 to 1949.
It wag the finding of Judge Dillin that this dual system was maintained, in
fact, long after 1949 and even after Brown1 (347 U.S. 483 (1954)).

The dual school system extended to the high school levei from 1927
onward when Crispus Attucks High School was opened as the city's all-
black high school. Prior to 1927 blacks attended their neighborhood high
school, but after 1927 all Racks were required to attend Crispus Attucks.,It
is interesting to note that the black students attending Crispus Attucks had
to ride in streetcars, buses and other facilities for long periods of tinpooften
more than an hour one way in order to attend high school.

There was considerable support for the construction of Crispus Attucks
in the black community. Of course, this is understandable for many reasons
in 1927, not the least of which was because it created teaching positions for
blacks. Prior to the opening of Crispus Attucks, blacks were not permitted to
teach in the high schools of Indianapolis.

Demographic Information:

1) When Uni-Gov was created in 1969, ninety-five percent of the
minorities in Marion County lived in iddianapolis. Since then the black
population has continued to grow within the core city. At.the same time the
proportion of black students in IPS has increased from thirty-six percent in
1968 to forty-two percent in 1975.

2) The black-white ratio in IPS in 1974-1975 was fifty-seven white to
forty-two percent black. This compares to an over-all ratio for Marion County
of seventy-five percent white to twenty-five percent black.

3) The percentage of black students and black residents in Marion
County by district is indicated in the following map.

21
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The Black population in Marion County is reflected by the following. 1
1973

Percentage of Black Residents in Marion County
(Percentage of Bleck Students in Marion County Schools)

Pike Washington Lawrence
4.29 12.08 1.33

(8.17) (11.29) (1.59)

Speedway

Wayne
5.91

(0.81)

Center
38.78
(41.1)

Decatur Perry
0.03 0.11
(0.22) (0.01)

Warren
4.84

(0.35)

Beech
Grove

Franklin
0.84

(0,58)

4) For the school year 1974-75 the racial compositiipn of the suburban
Marion County district was as follows:

Township
Percentage
of White

Percentage
of Black

Decatur 99.83 .90:
Franklin 99.35 .54
Lawrence 95.50 2.90
Perry 98.64 .23

Warren 98.61 .73

Wayne 97.87 1.19
Beech Grove 99.64 .04
Speedvffay 99.10 .72

Uni-Gov:
1) Until 1969 the boundaries for IPS generally corresponded to the bound:

aries of the city of Indianapolis. The other Marion County schools, therefore,
were then truly suburban in nature. In 1969 the so-called Uni-Gov Act, officially
the "First Class Consolidated Cities and Counties Act," (Acts 1969, Ch. 173, Para
101: LC. 1971, 18-4-1-1 et seq., Burns Ind. Stat. Ann. 48-9101 et seq. (1971))
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transformed Marion County into a consolidated metropolitan government Spe-
daily excluded from Uni-Gov were the suburban school districts. A consoli-
dated school district corresponding to thelnetropolitan government boundaries
was not established with 'each suburban school system retaining its historical

boundary lines.
2) Ilni-Gov iagoverned by a mayor and council. Its purpose is to efficiently

reorganize civil government on a county basis. Previous to Uni-Gov there had
been various governmental responsibilities with overlapping jurisdictions
throtighout the.Marion County area. With Uni-Gov, municipal services such as
police and fire protection are provided district wide. The exclusion of schools
thtls becomes a major issue in court litigation.

3) Uni-Gov has trot replaced all previous governmental units in Marion
County. There is still an Airport Authority, Building Authority, county courts
and hospital Corporation which are excluded from Uni-Gov. Additionally,
exclude4 towns such as Speedway, Perry and Lawrence retain their local gov-
errments and provide municipal services in various areas. Nevertheless, Uni-
Gov has extensive powers even in the exluded towns.For example, it handles air
pollution regulations, building code enforcement, municipal planning and
thoroughfare control. Additionally, the citizens, even in the excluded towns,
vote in the Uni-Gov elections.

Housing Authority for the City of Indianapolis:
1) The Housing Authority for the City of Indianapolis (HACH built for

occupancy ten housing projeas for low-income families between 1966 and 1970.
These ten projects and one other, Lockfield Gardens (this being one of the first*
public housing projects built during the Depression) are the only public housing
projects available for occupancy in Marion County.

2) All ten public housing projects were built within theboundaries of IPS.
When they were opened, there was fifty to seventy-five percent black occupancy.
Now these projects are more than ninety-eight percent black,

3) Under Indiana State law, HACI has the authority to construct projects
within Indianapolis as well as five miles outside of the city boundaries. Federal
funding can only be obtained if HACI enters into a cooperative agfeement with
the municipality or other governmental entity which has jursidiction over the
territory. While the city of Indianapolis has entered into such an agreement, at no
time have the county units of government agreed to allow a housing project to be

built in their territory.
4) Since I ini-(;ov in 1964, the tiACI has had the authority to construct

projects oufside the old city limits (with theexception of the excluded towns of
Speedway, Beech Grove and Lawrence). After Uni-Cov there was no need for
cooperative agreements. Yet, no housing projects have been built during this
period of time. While there is no evideace as to the reason for this, it is known
that there are over 3,000 applicants for flmily housing pending.

5) While IIACI claimed that there were no suitable sites outside of Indian-
apolis because services such as public transportation were not available, the
evidence does not support this contention. Public transportation routes could
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easily have been extended, on a shdwing of need, as could food stamp distribu-
tion centers and other services. Surprisingly, six of the ten housing projects were
built on IPS outer boundary lines, some within a few blocks of a joint IPS/
metropolitan boundary line. In some cases the location of the hotising projects
otrOne side of the street dictated that all students in the housing project attended
IPS while students living across the street would go t? a metropolitan district
school.

v.

School District Boundaries:
1) Until 1989, because of various laws, noted below, IPS boundaries were

largely coterminous with city boundaries. Under a 1931-act the boundaries of IPS
were made coterminous with those of the city. (Acts 1931, Ch. 94, 1; 1.X. 1971,
20-3-11-1, Burns Ind. Stat. Ann. 28-2801 (19711)): Boundaries of school districts
and muncipalities until 1959 were also coterminous in Indiana, although there
were some exceptions. Thus, TS boundaries merely reflebted generally prevail-
ing conditions.

2) In 1959 the Indiana School Reormization Act, (Acts 1959, ch. 202, 1;
I.C. 1971, 20-4-1-1 et seq., Burns Ind. Stat. Ann. 28-3501, n (1941)) cieated a
complex scheme for consolidating school districts. Consolidations under this
act reduced the number of school districts outside Marion County from 990 to
305. Thereafter, seventy percent of the reorganized districts were no longer
coterminous with other units of civil govermnent. In fact, some districts even
crossed county lines.

3) Marion County. however, was an exception. School districts in Marion
County were not consolidated, even though the Marion County Reorganization
Committee, appointed pursuant to the act. initially recommended that all city
systems in the county be merged into one. There was unanimous ipposition
from the suburban school districts. This opposition led -to the dofeat of the
merger proposal. The court has stated that there is no evidence that this opposi-
tion was racially motivated. (There is some doubt in the author's mind, although
proving racial intent behind suburban school districts' actions will prove dif-
ficult). The most substantial reasons given for vetoing the merger proposal were:
(1) the size of the .nerged district and (2) im:reased school taxes in IPS and two of
the suburban districts. Therefore. while the arguments in favor of the singlet-
district merger plan outweighed the opposing arguments, the committee re-
v(rsed itself and proposed a plan which froze existing school corporations in
Marion County according to the existing 1961 boundaries. Thus, the plan
adopted in 1962 after approval by the State made no significant boundary
changes in Marion County, leaving those boundaries coterminous with those of
civil government.

4) As a result of the 1959 Reorganization Act. school boundaries in most of
Indiana were frovm and. therefore, unaffected by tnunk:i pill annexation. Special
legislation was enacted in 1961 to *ive schools within Marion County flexibility
lost by the 1959 reorganization. Under the 1961 act. extension of the boundaries
of the civil city automatically ended the corresponding school boundaries unless
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the school city an4 the losing school corporation mutually agreed that the city'
school territory would not expand with the civil city. The school district losing
territory could also oppose the annexatión in the remonstration suit.

These annexation pAers thus proved to be illusory, as they were effectively
hindered by remonstrance litigation. Therefore, until 19691he combined action

of the State of Indiana political subdivisions (in Marion County) had the effect of
leaving ,the boundaries of Indianapolis and IPS substantively the same despite
school districts' consolidations made under the 1959 act. It was expressed in the
1 wil legislation that IPS would extend along with the city. At least, thip was the
intent. Sixteen days before Uni-Gov was adopted, an act was passed amending. the 1961 act by abolishing the power of IPS to follow municipal annexation.

at.

Appeal Considerations:
1) The question of appeal by the Seventh Circuit and now by Judge Dillin

surrounds the issue of whether the injerdistrict remedy ordered by the Federal
District Court is supported by the record and the legal principles enunciated in
Milliken v. Bradley% The two major issues under contention are: (1) whether the
establishment of Uni-Gov boundaries without a similar establishment of IPS-.
boundarilts warrants an interdistrict remedy within Uni-Gov, and (2) whether
the (listrict court (:orreary enjoined the Housing Authority of the City of Indian-

apolis from locating additional public housing projects within IPS or from
renovating existing hdusing facilities.

, 2) Several major issues established by the court regarding Milliken have
relevam:e for the IPS desegregation case:

a) The controlling principle enunciated in Swann (402 US 16) is that the

. scope of the remedy should be determined by the nature vd extett of .
the constitutiimal violation that has occurred. Therefore, bVore boun-
daries (if autonomous school districts may be set aside by consolida-
1 ion through a cross-diqtrict remedy, it must be proven that there has
been a constitutional violation within one district that prothices seg-
regative effects of significance in other districts.

h) Specifically, it must be shown that racially discriminatory acts of the
state or hical school districts, or of a single school district, have been
substantial cause of the" segregation. Therefore, in certain circum-
stances, an interdistrict remedy would be appropriate to eliminate the
district segregation caused by the constitutional 'violation; likewise,
without an interdistrict violation with an interdistrict effect, there is
no const Hut local wrong calling for an interklistrict remedy (Milliken v.,
Brifilley. 418 US 717, 744-45).

1PS-ONLY DESEGREGATION PLAN

The Indianapolis Public School system has filed a motion urging judge
Dillin to approve a cit.-only school desegregation plan which it wishes to
implvmeut next fall. regardless of the outcotne regarding a metropolitan remedy.
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It is the contention of IPS that this city-only remedy is compatible With the
inclusion of subUrban schools if a multi-district remedy is effected. The IPS:.9nly

plan is basically a sixty-to-forty percent raciai balazice plan. The plan has three
components including: (1) an options edycatibn program at the elementary;
school level; (2) new junior high school districts at the interntedlate level; and (3)

a. mognet gichool with a lottery approach at the high school level.

City-Only School Plan

Washington St. (US 401

This map describes the city-only desegregation plan. The ciq is divided

into four attendance areas. Students who live in the shaded areas around the

/ high schools may attend those schools. Those outside of the shaded areas would

participate in the lottery and would be permitted their first choice from among
high schools in their attendance zone, as long as racial balance of the schools is .

within the sixty-to-foity percent range.
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This high school plan, intended to beintroduced beginning with next 'year's
ninth grade class, also calls .for special magnet programs. Because of their
curricula, design, and special appeal, the magnets should dra'W students from.
acrosi the city on a full or a part-time basis and would achieye the racial balance
requirements established by the court. These Rrograms include a career.educa-
tion magnet at Arsenal Technical High School, a fine and performitig arts
magnet at Shortridge High School, and'a health professions magnet at Crispus
Attucks High School: The school board plans to Create in each ef the four high
school attendance areas new junior high schools to which students would lad
assigned, this selection serving.the goal of desegregation. .

-Opthm.Pion: It is at the elementary ltiVel that the plan is most interesting and
most difficglt for-parents to understand and, in some cases, to accept. Some
factors which elicit parental concerns are the age of the children involved, fears
about safet,:. and a strong identification with their own neighborhood. Ele en-
tary pu pi I assignments will be determined by a combination of factors, includ g
the .high school attendance area in which they live, the educational optio
choice Which parents and pupils make in March kind April, 1978, and the racial
balance standards established by the court for eaCh ' school building in the
system. This standard calls for a sixty- forty percent white/black balance in each
school.

The I ndianapoli); public schools have moved forward and intend to imple-
ment their dty-onK desegregation plan syStem-wide in the fall. It should be
understood that prior to implementation the IPS must receive the approval of
Judge Dil lin, without whose approval all of their acti9ns and efforts are for
nauglit. . e

The core of the elementary desegregation plan is the encouragement of
parents to select an educational option for their child. An intensive community
relations and publicity program has been developed in order. to inform the
conununity about the several options. There is a concern on the part of some
members of the community, especially the minority community, that this public
relations effort was initiated too late. The options elenwntary programs which
are tiVailidde include: (1) Hack-to-Basics; (2) Traditional; (3) Continuous Prog-
ress: (4) Open Concept; (5) Montessori; (6) Developmental; anci17) An Alternate
Choice. .

-, Option No. i: Buck.Th-Basies. This is an educational program which empha-
sizes the three R's of reading, writing, and arithmetic:. Strong discipline and an
adherence to a value system is encouraged. The program calls for thu following:
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1. Completely self-contaliwd classroom
2. Schedule of instruction is the same for vetch student
3. Six grade levels per school
4. Gradus 1.2. ami 3 stress 3 R's. geography and physical education
5. Grades 4.5. and fi stress 3 Ws. history. geography. science, music, ar-.

and diameter education.
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The back-to-basics option would have a dassrooth whicb requires: (1) em-
phasis on drill, recitation, anl phonics, (2) no experimentation in instruction, (3)
letter gradei given in all subjects based on tests, (4) daily homework at all grade,
levels, (5) completion of all grade level work for proinotion, and (IV strong parent

ib support for homework, dress code, and behavior code. A student attendingihe
back-to-basics option would spend t re-half to three quarters of histher day with
reading, writing, and arithmetic. Otte teacher would present all subjects tir the
whole class all day.

Option No. 2: Traditional: This is an education program which emphasizes
academic instruction and personal development through the teaching of all
academic 'Subjects in one classroorn; ,it is basically 71 teacher-centered instruc-
tional prOgram. The following would be typipal of the traditional program:

0
1. Teacher uses varied instructional methods

0 2. Uniform time allocation for subjects
3. Students are placed in sub-groups in classroom based on achieverkmt

of the sUbject area, personal development, feacher judgment.
4. Six grade levels per school, self-contained classrooms except for special

subject areas4
The traditional classroum would provide: (1) emphasis on developing sub-

ject areas. (2) Mainly large group, some small grouixand individual study groups
in self-contained classroom, (3) emphasis on activities which promote social
growth as well as subject matter, 44) grading based on teacher judgment' of
mastery, (5) varied homework at different grade levels, and (6) promotion basod
on achievement and personal development of child. A typical day for an elemen-
tary child who has selected Option No. 2 would operate according to a regular
Ale schedule within which set times are established for each subject area.
Additionally, students would be divided into smog groups for certain types of
instruction. '

Option No. 3: Continuous Prowess: This is an educational program which
requires the mastery of a defined curriculum, within which each student is
allowed to progress at his'her own rate. The conUnuouprogri3ss option, a
student-centered program, provides the following:

1. School divided into a primary division and an intermediate division
2. Stresses all subject areas
3. Students regrouped in acadeinic subjects whenever necessary
4. Teaching directed to pupils' needs
5. Frequent evaluation of student progress

The Continuous progress classroom presents a relatively different program
from that of a traditional school. In this classroom: (1) teachers teach different
groupe of children. (2) there are fewer levels of instruction in each classroom, (3)
students get more individualizei instruction. (4) grades are based on achieve-
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ment, (5) rmquent reports are submitted to parents, (6) promotion is based on
achievement and personal development of child, and 42) promotion occurs at
nd of primary aqd intermediate divisioits. Typal ly, teachets would teach
different levels of the subject area. Therefore, children have,several teacliers
during the school day, instructing the children at the level at which they ire
achieving, with their interests in mind. A child would be involved with differept
students at different times of the day.

Optton NO. 4, Open Concept: This educational program emphasizes the needs of
the individual student in each of hisiher classes. An otien concept is a non-
graded approach and utilizes team teachilm. This is basically a student-centered
program involving:

1. Subjects based on child's interest
2. Students of different ages grouped in teams

a 3. Grouping for instruction in team area
4. Flexible schedule for instructicin
5. Goals are set by teachers 'and student;
6. No separate grade levels

a' 4,

Because team teaching is utilized the school environment does, in fact,
operate non-traditionally. The team arrangement provides for (1) a wide variety
of teaching methods, (2) many different types of materials, (3) no letter grades,
teacher using checklists and comments, (4) h....ework given on an individual
student basis, (5) no formal promotion with ea., sttident going to the next level
of work when ready. (6) required parent-teacher-student report and conferences.
In the open concept school the student works at his own pace and will spend as
much time on a subject as he needs or wishes. Most important, a team of teachers
will teach all subjects to a common group of students.

Option No. 5 Montessori: This Is a highly publicized educational approach for
teaching young children, based on a complete adjustment of intruction to the
stages of a child's development. These are the main elements of the Montessori
school option:'

, 1. Grades 1-3 only in 1978-79
2. qtudents "work" with freedom of movement
3. Long blocks of time for learning and practicing activities
4. Non-graded
5. Emphasis on motor skills, sensory. cultural, and language experiences.

The Montessori school provides a student-centered environment which is
different from the conventional including: (1) groUpings by three-year age Oen,
(2) choice and practice of activity which are self-motivated, (3) environment .
consisting of carefully constructed Montessori materials and instructional de-
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vices, (4) individual interests and self-satisfaction whiCh are stimulated, and (5)
programmed materials guide choices. Typically during the day the.child will
pursue selected activities individually and in small groups. A child selects an
actitity and "works" individually as long as helshe remains interested. Games,
the use of equipment, general lessons, songs, and stories are all conducted as
group activities.

Option No. 6, Developmental: This Isail educational prograin which is based on
decision-making by the students, giving them the opportunity to select that
which they wish to learn. A developmental school is characterized bY:

3. Preedom for each student - no schedule
2. Learning by doing - deligning and completing projects
3. Student setting own learning goals and making own decisions
4. Frelluent use of the comMunity as a classroom

The developmental school may be categorized as a "social change" school.
In this school one will find: (1) informal classrooms organized around student
interests, (2) studints, of different ages in the srme room, (3) frequent use of
facilities away ham the school, (4) teachers talking with one student or a very
small group, and (5) no grades but rather progress reports given to parents and
students during conferences, and (8) great flexibility in length of school day.
During 41 typical day the child will woik independently on projects in various
parts of the school. As an example, a student may go to the library to research a
topic. Shelhe could ask a teaotler or friend for help or even leave the school
environment to find additional information.

Option No. 7, An Alteznate Choice: This is not an educational Option. Rather, it
allows the parents to request that their child .remain in the schoal presently
attended. It should be realized (in some cases it is not understood, as yet) that the
child will be allowed to remain in the same school only if this can be dond within
desegregation guidelines. Therefore, if a child wishes to attend his neigh-
Whood school and that school is a;ready sixty percent white or forty percent
black, the student will be assigned to another building.

No parent is required to select an option for September, 1978. for those who
do not, pupil assignment will be made in the same manner as in 1977, subject to
the shey-to-forty percent racial balance requirements of the desegregation plan.
In 1979 a further opportunity to participate in the option selection piocedure
will be provided.

AFTMWARD

On April 7, 1978. Judge Dillin (1) ordered school officials not to engage
many pupil reassignments for next fall, thus r jecting a city-only school de-
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segregation plan for all grade levels and (2) in a separate one-page entry indi-
cated that he did not plan to have additional evidentiary hearings on the issue of
whether or not there is cause to involve the eight Marion County Township
whool systems in the desegregation remedy. Thus, he felt that there was already
sufficient evidence on the record to send the .case back to the Seventh Circuit
Court of Appeals based on his previous funding of de Jure segregation.

On May 10.1978. the Indianapolis School Board passed a resolution indicat-
i ng that the options education plan which was an integral part of thecity-only,
desegregation plan vetoed by Judge Dillin.would be implemented on a pilot
basis. Implementation of the options plan on a pilot basis would not be con-
traindicated even in light of judge Dillin's ruling. It is estimated that fewer than

MO children will be involved. Because of Judge Dillin's ruling, participation in
the options program would be limited mainly to children who live "reasonably
near" the pilot . order prohibits desegregation of the school system until
appeals are completed on the Judge's earlier order to bus over 9,500 students
from the city to suburban school districts.

On May 30, 1978. Judge Dillin ordered a hearing to consider the merits of the
proposed city-only school desegregation plan. This action was taken in direct
response to the Seventh U.S. Circuit Court of Appeals which ordered him to
reconsider his rejection of the Indianapolis plan. The Seventh Circuit therefore
felt judge Dillin should have a hearing to consider the merits of the city-only
plan. Thus Judge Minn would rule on the Constitutional merits of the city-plan
regardless of the pending suburban issue which would be decided as a separate
issue. On June 2. Judge Dillin ruled on the question of the city-only desegrega-
tion plan. allowing certain aspects of the plan to be implemented butfinding that
a citN.,only remedy would be impractical in light of the suburban issue yet to be
resolved. In findings of fact he also pointed out and added a new wrinkle to the
already extensive scope of this case. lie cited the Indiana Transfer Act as
authorization for the reassignment of studetlis to the suburbs. This act was
passe. by the Indiana legislature in light of thelmonetary impact that the original
ruling by Judge Dillin would have had. The in'tlianapolis School District would
be made to bear the brunt of the cost for the students being assigned to the
suburbs. The Transfer Act relieves Indianapolis of a portion of that monetary
burden..

Notv the three-judge panel of the Seventh Circuit Court of Appeals must act
in order to move to a practical resolution to this case, The somewhat divided
appeals court is now faced with several options. It may dismiss the suburban
aspet I ot the cast? and order a city-only plan; or it 'nay call for a new series of
ev i dent iarv hearings. Among the various options, it is quite probable that one of
the two possibilities just mentioned will be the action taken by the court.

in response to the many options which Judge has opened to the
Seventh ( :is nit Court of Appeals. the Indianapolis Public Schools has had to
devise several desegregation plans. School board attorneys and the Planning
Diy Isit in must develop all inter-district plan as ordered by Judge Dillin. This
ountv.w ide reined- would have been pt.; in effect in September if there had
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been no injunction or other action during the interim. IPS officials also con-
tinued to refine the city-only plan in light of the possibility that this plan might
be ordered by the Seventh Circuit. The present status of the Indianapolis School
Desegregation case is best stated in the seventeen-page memorandum issued by
Judge Di llin July 11, 1978. Therein he urged the appeals court to expand its
previous injunction against the construction of additional public housing proj-
ects in the boundaries of the Indianapolis Public Schools to include all govern-
ment subsidized low-income housing. Further, he ruled that the state of Indiana
has "an affirmative duty to assist in desegregating the Indianapolis Public
Schools" and he ordered the State Superintendent of Public Instruction to
develop a comprehensive in-service training program for all teachers and staffs
in the nine-achool system affected by .the rulings in order to prepare for the
reassignment of pupils. Additionally Dillin ruled that the reassignment ofpupils
take place during the coming 1978-79 school year.

On Friday, August 11, 1978, Judge Dillin ordered a stay in the case. This
means that the metropolitan desegregation remedy ordered by the Judge in 1975
will again not be implemented in September. During the interim the Judge will
hold additional evidentiary hearings. This is being done in response to the
request of the Seventh Circuit Court. The time and date for these new hearings
has not been established. One certainty is that there will be an opportunity for
attorneys on all sides, the school district, the intervening plaintiffs and the
suburban school districts to place additional information on the records. It will
certainly be appropriate to review the Indianapolis case in light of the Wil-
mington case and the Dayton findings of 1976.

This action was taken by the Judge as a result of the three-judge appeals
courts request that he reconsider his August 1, 1975, order to reassign pupils to
surrounding school systems in light of several recent U.S. Supreme Court deci-
sions dealing with desegregation. Those decisions have generally tightened the
requirements requiring that the court find proof nf discriminatory motivation or
intent on the part of public school officials before ordering desegregation rem-
edy.

Judge Dillin still believes that the Indianapolis school desegregation rem-
edy lies in involving metropolitan one-way busing. Dillin felt that it was not
necessary to make specific findings against suburban school officials to order
the reassignment of pupils into their system. It was his belief that the acts of the
General Assembly and other officials fully allow for the transfer of approxi-
mately 9,555 black ',Alp& to surrounding school systems. Dillin stated that if
housing projects had not been confined to IPS, the black pupils in those projects
and in surrounding neighborhoods could have attended suburban school sys-
tems. He noted that legislatin passed by the General Assembly specifically
authorized tuition transfer payments in the event pupils were reassigned from
IPS to the sUburbs. Additionally, there is another general pupil transfer law in
Indiana which allows the parent of the child in one school system to apply for
attendance in another school system if the pareat feels the child may be better
accommodated. Thus, with the General Assembly action, Judge Dillin feels that
the court does not need to consider a Dayton-type rule wherein desegregation
remedies would specifically fit proven violations.
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