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J. CURREINIT CASES.

.1

CLVSIFICATION

011

.11

O

CALIFORNIA: 'Larry P. v. Riles,Civil No. C-71-2270 RFP, 33 F.
Supp: 1306 (N.D. 1972), aff'd, 502 F.2d 963
(9th' Ciro 1974), father briefs filed April 1978.,

This case challenges the use of culturally 'biased IC? teats to diagnose
and place black children in classesftor the educable mentally retarded.
In its post-trial brief Med on April 17, '19781, the United States as
amicus curiae asked the court to enjoin the use "of, standardized IQ.
tf is which are found to be culturally biased fOr diagnosis'of mental
retardation in black children in -California public schools and to enjoin

,the use of such test'reAults to place black children in public school,
EWA. classes. ft is propoped ihat defendants must affirmatively estab-
lish that standardized 190" tests, other than ones found by,the court
to be culturally biased; are not culturally biased ..and are valid for
the purpose' utilized, Tin Untied States also; seeks evaluation by
gefendants of each black child already placed in public school AMR
glasses and that each.such child be - accorded the remedial educatlim
ritecesary to provide ,him an opportunity to function in regular daises.

B . . COMMITMENT

f.

DISTRICT OF,CDLUMBIA: Poe v. Califano, Civil No. 74-1800..,
(D.D.C., July .26, 19785

After a two -year stay, the. court heard oral argument onplaintiffsi
pending motion for summary judgthent on May 15, 1978. At that time
the Federal defendants and the District of Columbia as amicus curiae
conceded the unconstitutionality of the statute_at issue.. Thereupon,
the Court i tructed. the parties' to propose an order "assuming that
the Cou r would hold the statute unconstitutional."

I

Fo wing a number of submtssions by .the parties and a'peridd of
oirt- assisted negetations, the court lied in the .record on Juiv; 26,

1978, a proposed order and gave the parties two weeks -for objections
and responses. The case is now under submission.

GEORGIA:"
. .

Parham, et al. v. J.L. and J.R., 412 F. Supp. 112, ..
412 F. Supp. '141 (M. D. Ga. 1976), probable jotisl

f.

.

,1

.

... .0.
noted, 431 U..S. 936 (1977),* order for rehearing . ,A ..

entered, Jan. 16, 1978 (No.*15-1690). " . -, .t 1 . J. *1 '

The new argument before the Su'prbme Court has been set for Oc-
tober 10, 19781 Institutionalized Juveniles v. Secretary Of Public' Wel-
fare (reported preiiiously as Bartley v. Kreinena) will be heard at the.
same time, - . . ..,
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PENNSYLVANIA: Bartley v. Kremens402 F. Supp. 1039 (E.D. P.
1975), vacated and remanded 431 U.S. 1019.(1S77),
on remand sub nom. Institutionalized Juveniles

. . ,
k..., v. Secretary of Public Welfare, No.,72-2272 (E.D.

, If ' Pa., May 25, 1978). .1 ..
-...- . . . .

in 1977 the United Stalls Supreme Court remanded .this case "for con-
sideration of the clan r definition, 'extensionof those whose interests
are, material, and -substitution of class representatives: with live
claims." 431 U.S. at 135.

44'

On May 25, '1978, the three-judg strict court entered its jydgment
and order. It recognized two tubclasse f plaintiffs (all juveniles
under the age of 14 committed as mentally H to 'mental health
ties; all- juveniles under the age of 18 committed as mentally retarded
to mental health facilities); dd'clared unconstitutional sections of the
Pennsylvania Mental <Health -and Mental Retardation Act of 1966 and
the Mental Health Procedures Act of 1976; and enjoined" defendants
from accepting or continuing the admission or commitment of members
of the subclasses to Pennsylvania facilities unless certain due process
procedures are provided, including notice of, probable cause and full
commitment hearings, counsel or other trained representative ,during
all steps of the commitment procedure, presence ;of the juQenile at all
commitment hearings, opportunity to be heard, opportunity to present
witnesses and to .cross-examine adverse witnesses, a finding by clear
and convincing proof that the juvenile is Hi need of .institutionaliza-
tion, probable, cause hearings held within- 72 houri and full commit-
ment hearings within a week of initial detention..;Childrenwho are
memilers of the defined subclasses already admitted or committed are
to be either discharged or released or recomrpitted according to the
procedures qutlined. in the order within 180 dys of toe date of the
order.

The State has appealed, and the Supreaie Court4as set oral argument
for October 10, 1978 (with Parham).

C. CONFIDENTIALITY

MICHIGAN: Phoenix Place, Inc., et al. v. Michigan Department of
Mental Health;* Civil No. 77 73 200 CW, (Cir. Ct., "
Wayne Cty.., Mith., June 20, 1978).

Plaintiffs in this class-action suit are Phoenix Place, Inc./ a noninofit
corporation which contracts with the Michigan Department of Mental
Health through the Wayne County Mental Health Board to supply
services to mentally retarded and developmentally disabled clients of
that organization.' Defendants are the director and members of Jthe
Department of Mental Health. Plaintiff Phoneix Place serves approxi-
mately 250-400 mentally retarded and developmentally disabled peopl
in Wayne County, Micliigan. \

at
,

8



The case was initiated by a petition for preliminary injunction seeking
to enjoin, defendants from .entering and administering the Program

-.0 Assessment Chart, a series of evaluative fermi required by the State
DePtment of Men.tal Health for measuring .clients' progress, claiming
that use of such forms comprising the PAC is unconstitutionally in-
trusive upon 'the right of privacy of mentally retarded and develop-
mentallif. disabled persons who receive. mental health services through
the Department.

F.4 In its opiniorv-of 20, 1978, the court found that the `PAC required
.excessively intrusive observations of mentally. retarded persons,
conformity to arbitrary standards and a treatment of mentally retarded
persons lnconsistent,With the State MentalHealth Code which requires
that clients of the Department be treated with human dignity.

Int granting the preliminary injunction, the court noted that "WO
many of .the retarded, the institution which cares forthem is the
family [or,] family members who are cooperiting with, various institu-
tioris for their care. It seems clear, .therefore, that there is a con-
stitution& right of privacy vested in the mentally retarded in rela-
tionship to the persons who are providing training and treatment for
them.". In order to complete questions on the mandated forms "mem-
bers of the family becomergovernmentat. agents, spying on their kin,
and if the observations are made by officials of. the government, it
calls for impermissible spying and intrusion upon very personal mat-
ters.....T6 say there is a compelling state interest in such intrusion
is simply saying that the principles of privacy are not applicable .to
the_ mentally retarded."

D. EDUCATION

ARIZONA: Eaton v.State.of Arizona, Civil No. 329028 (Superior
Ct., Maricopa Cty., Ariz., filed December 10; 1975).

The trial court denied the defendants' m ions to decertify the plain-
tiff and defendant classes and some of he defendants have appealed
the refusal to decertify the defendant class. A motion to dismiss the
appeal has been briefed are is pending in the Arizona Court of
Appeals.. Discovery is continuing in the trial court.

'.
CONNECTICUT: Connecticut Association ebr Retarded Citizen* v.

State Board_of H77-120(D.
Conn., filed Marc.l, 10, 19-77r.-.

As a result of thee institution of this sup, the Connecticut General
Assembly repealed the challenged statutory provision (§ 10-76a(f) of
the Connecticut General Statutes). The repeal is *effectiveoSeptem-
ber'l, 1978.

Counsel .for plaintiffs are currently preparing 0 consent decree.

-.3 -
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CONNECTICUT: Stuart v, Nappi et al., 443 F. Supp., 1235
(D. Conn. 1978.

.1

Local defehdant's motion todisrhiss was denied on:M
14,

Although plaintiffs filed their. first set of interro ato-ries on Janu--
ary 7, 1978 and a motion>to'compel answers on March 10, 1978,
discovery is being held in abeyance pending the co rt's idecision on
defendants' motion- t6. deny clase.certification-(as matter of law,
i.e., without,ofty investigation of the particularfa s in the case).
Plaintiffs..pian to move for class certification after dis overt'.

I
---I'NDIANA: Doe v. Gri4e,* Civil No. F77-108(N.fr. . April 24, 1978).

Plaintiffs in this class-action suit are 113 severely..r tarded children
who claim that the State has failed to provide ap ropriate special
'education services for them due to inadequate num rs of special
education teachers and an inadequate level of resource Thqir claims
are based on P.L. 94-142, the Education of All Handicapped Children
Act, and § 504 of .the Rehabilitation Act of 1973. .

On April 24, 1978, the 'court dismissed all claims based on P.L.
94-142, stating. that there could. be no cause of action under the
statute until September 1, 1978. Plaintiffs' ,motion.for a preliminary

,injunction was denied on May 18, 1978. The case is currently pend-
ing trial on' the merits.

NEW JERSEY: New Jersey Association for,Retarded Citizens, v.
New Jersey Department of Human Resources, No.
C2473-76 (N.J. Super. Ct., Ch. Div., Hunterdon
Cty., filed March 14, 1977).

On July 7, 1978, trial in this case
overthe objections of the plaintiffs.
it is making substantial changes at
court is aliowing time for the alleged

was ptstponeei for three' months
The Department has alleged that

Hunterdon State School, and the
changes to be effected.,

NEW YORK: Woods, et al. v. New York City Board of Education,
et al.,* (E.D.N.Y., filed August 3, 1978).

'Plaintiffs in this. suit are two mentally retarded children' who are
Hepatitis B carriers. Defendants are the Board of Education, two
public school principals and the chairman of the Commission of the

..Handicapped District 27. -

. . .

The complaint alleges that the two named piaintiffi were suspended
from pubiic school solely because they were Hepatitis B capriers; that
they were not afforded a due process hearing; and that they were
not provided with any instruction, including home instruction, 'at any
time during 'the suspensions. ,

0
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,Thei complaint seeks declaratory relief pursuant.to 20 U.S.C, § 1415,
29 U.S.C: 1 794, 42 U.S.C: § 1983, the 14th Amendment to the Con-
stitution and pendent state laws and regulations. It also seeks mone-
tary damages.' . .. -,

t . N,

_ NORTH CAROLINA: North Carolina Association for Retarded
,

, Children, et-al. v....State of North Carolina,.
et al., Civil No., 3050, 420 F. Supp..451
(E.D.N.C. 1976), consent decree entered,
July 31, 1978.

. .

On July 31, 1978, the federal district court for. the eastern district of
Carolina (Judge Dupree) entered. a .consent decree agreed- uPpn

by the parties as to the right of each 'plaintiff to a- free arid' appro-.

priate -public school education. The -decree provides, inteo..alia, that
defendants shall comply In every respect with. the Education for Air
HarYdicapped Children Act and § 504of the Rehabilitation At of 1973;
that: a :plan of compeneato-ryi education shall be drawn annually to
provide adequate-educational servi&s to those beyond schooage; and
that a three-member review panel will monitor compliance. All allega-'
tick's relating to alleged constitutional deprivations in. the five- North_ .

Carolina mental retardation centers remain-pending. The court has
r' declined to certify the case as a cless,.action.

I

TENNESSEE.: 1 Rainey v. Tennessee Departmeht of Education,
No. A-3100 (Tenn,. Ct. of Appeals, August 7, 1978>.

On August 7, 1978, the Chancery- Court for the Davidson County, at
NashvilleA Tennessee,'isSued a Memorandum Opinion on relief sought

"by the plaintiff, class concerningtres'idency requirements for the edul
cation of deinstitutionalizea handicapped children and the, due process
and least restrictive environment issues involved the case.

.

ChanCellor*Cantrell ruled that the State of Tennessee has the ultimate
responsibility for providing special education services for handicappe
children and that the county from which the Children came or in
which. the parents reside is immaterial. The defendants .were enjoined
from tiosing the legal residence of parents to restrict.i5rovision of spec
cia "education services fog handicapped children who were deinstitu-
tionalized frcint developmental centers operated by the Tennessee De-
partment of Mental Health'. A ruling was also made ordering the de-
fendants, within 30 days, to implement the present due process
hearing mechanism, under the Right to Education OffiCe to ediication
decisions by State-operated schools which are. subject to regulatory
control 'of the State Department of Education. Defendants are re-

, qtared to report to thee. Court within 60 clays the manner in which
i templiance with this requirement has been effected. , Defendants are

.also ordered to report to the court within 30 dayithe identity of all
, i $tate-operatcd schools which' are 'not subject to regulatory control of

the Stath Department of Edutation and/or the State Board of Educa-
tion, the method for admission of a handicapped child to each 'school
encl the defendants' plan fof assuring compliance by said schools, with
the (Sue ,iroc'ess requiriments.

11
' 1 *6
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The, court also enjoin d the defendants from briforcintg or relying. on .

'Tenn.. Code Ann. § 9-2043(B) which .allowed le6ally blind *children, . /1
*rough their parent to chooie between eduCation in tiegyar classes ,,`

. and the 'rennessee choOl for the Blind. Tiha Chancellor ruled that "1
' ti, placemeri.t of. child at the Tennesse4 School for the Blind

wolild. violater feder requirements "of "a least restrictive enVirohment "
and the equal prgteiction clause of the J4th Amendjnent to the United"
States Constitution 1. if the ,blind cliild can be_ provided an appropriateii

. . .edu'cation in the To
.

i

VIRGINIA: K

al school system.
r

s e. v. Cam bell0:431 F. Supp 1 O <e.o. Va.),
,°/a .and remanded, 98 S. Ct. 38 (1977),

. -.F Stipp. (ED; ya. ,Jan. 5, 1978).

On October 3, 917, ,th'e- U Red_ States Supreme Court vacate the
threerjudge cou t decision of arch 23, 1977, and remanded th -case
for cinsideratio of the claim aced on § 504 of the Rehabilitati n Acts

..4" of 1973. On anuary 1978, the United States District Co rt for
the Eastern D strict Oaf irginia ruled for defendants, stati g that
under § 504 .p ivate school funding Tor handicapped childre is. net
required befo September 1978 and that implementation of 504 be-
fore September would be impracti'cal.

, Couns,el for laintifts filed an appeal with the1Fpurth Circuit, but thee
Virginia leg" ature has since revised its tuition reimburse m nt statute
to plaintiffs' satisfaction. Accordingly, no further legal action is'

.. , ../
-

contemplated' . 4
,

'WISCONSIN.: Panitch v. State of Wisconsin, 371 F. Sup
.

. 935,
390 F: Supp. 611. (E.D. Wis. 1974);444 F; -Supp.,320,

i -4 76 F.R.D. 608_ (E.D... Wis. 1977), as curiam order;
1 April 18, 1978. i

.

- On Novem er 21, 1977, a three -judge district court grained plaintiff's
motion fo- summary judgment, declaring that defendanti' policies and
practices. denied plaintiff .class an education at ,pubiic expense in
violation tof the equal; .protecflon clause of the .14th Amendment. The
court ordered defendants "to provide all the membira of the plaintiff
class lhandicapped eclucable children between 4 and 201_' with an
educatiOn at pubtiG. expense 'Which is sufficient, to their needs and
generally equivalent the education provided tai nonhandicapped
childron.""

''In a .ps.curiarii d if !necisioo of April 18, 1978, plajn 'ifs' motion for a i
special, ,master was denied, as was one joint cit ti school district's

' motion to dismiss. "Attorney's fees and guardian a litem fees were
awarded in the same order. ,. 0
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E. EMPLOYMENT

. ,
e,

l'ENNESS1E:. Townsend v. Clover bottom -fospital and School; No.
. A-2576 "(Chancery Ct. Nashville.ATen". 3974), 513

. .

.

r

S.Wad 505 (Tenn. 'Sup. Ct. lotto, apbeal-dismiised. ., ,end,certiorari defied 'Alpe 9, 1975, case reminded to
* ' Chancery tOurt. ).

,
Plaintiffs filed a Petiton for Certiorari in the-Ittrifted States; Supreme

, urtaiin April' 1978 (DOcket No. 77-6572);. the petition war denied, on
June 45, 1i78. -* .

,. . 9
,

.
. ., . ,.:, . a ..

. - .
:F.. PROTECTION FROM- HARM

MICHIGAN:- Michigan Association, for Retarded Citizens, et at. v.
Smith, et al., Civil No 870384 .(S..D. 'Mich., filed'
Feb. 21, 978). :, 4:,

J

,

SI

4101/4;

1In June plaintiffs filed their amended complaint, which basically.see(is-
the kind .or relief granted in- Pennhurst. 'Plaintiffs maintalp that
meaningful retabilitative services cannot be given mentally, retarded
persons in large institutional settings. The constitutional and statu-

. tory equal protection thrUsts are particularl sigriificant in Michigan
because of the presence cif the Macomb-Oakland Regional' Center.
That Department of Mental Health facility has all but .90, of its several
,hundred reeidents-,in community 'plicements, many of which Ilit.-trs,
nearly all of which it funds and supervises. Plymouth Centei"`resi-
dents are a comparable popdlation but do nor have actii$,Io a cord -,
parable program.

.

Defendants have filed an Answer, contestjnb i)othtS "right to corn-
.

munity.placement" artd the suitability of man Plymouth ,Center resi-
dents for community 'placement. Discovery _is just firm. beginning.-

NEW YORK:
,

New York State Association for - Retarded Citizens v,:''
°CarerWillowbrookb. 357 F. Stipp:, 752 (E.D.N.Y.

. s- , . ,. '-i' , . .

In March 1978, the court affirmed a Review Panel recommendation
calling for an- additional two staff members of the Con-sumer Advisori
Board, one of .the advisory bodies monitoring, implementation of the
consent judgment. ..TI:le State appealed that order and is arguing in- ,..
the Court of Appeals for a very narrow interpretation of the, power of
the Review Panel, 'the key implementation mechanism. Argument is ',

set for October 1978. .

\
The State has also,asked the District Court to modify the "Stipulation
aril Order on Consent" that settled a previous contempt motion so

a that they need only make 50 community placements iter month instead
of 1Q0. as ordered. They have arbued that 100 is impossible. filos4
,plaintiffs oppose the motion . unless the court orders automatic fines.
for noncompliance. Argument is set for September 11, 1978.

%: ..
. .

1973 , 393 F. :5upp." 714 (E.D.N.Y.. 1975).

° 3
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The tour also decided that that portion of the "Stipulation and Order
on Consent'. that provided for, a private,agancy to take dyer buildings

. ,..,,. ,43t Willowbrook did not violate the State constitution or. statutes: The
-, Union, whiCh -' has been foined for this issue, .hat filed a Ndtice of., .

, J * ! Appeal. -.: 4 I 4 ..
/ t

. . ; 4, .

PENNEY V,ANIA: .Romeo tc.. Youngberg, ,Civil- -No; 76-$429 (E-.D.
-

1 Pa:, April 28, 1978). .. : -
. -;, .,

., .e.. ;
. ) - .After a jury verdict in favor of defendants entered April 28,'.1978, ,

plaintiff appealed to the Third Circuit.: The, principal issue raised by
plaintiff in his appeal is the trial_ court's refusal to. permit plaintiff to ,

introduce any expert testimony, dejeloping a _causal relationship be.-
tweet defendants' lack of-progivamming' at the Fenntit.irst State School,
and H s iital and the ,physical attacks .on the plaintiff by. -other resi- .1'

,,. c._. . Opts dt the hospital.
A

.. .

)

pam.,b-

-

. )Z1

G. STERI CI Zia ION.
4 . * ... t
,D'ISTRICT OF4,qoLuivta IA: -Relf-v; Weinberger; 'National Welfare

. Rights- Association, et al- v. Weinberger,t., 372 F. Supp. 1196, (D.D.C' 197,3),; 403
-: ',F . `Sapp. .1235 (D.D.C. 1974), 565 F.2d

722 (D.C. Cir. 1977)
. .

s,
,

. Final re ulationd on sterilizationi financed by programs funded by the
Departrn nt of Health, Education and Welfare are expected to be
pybfishe in the fall. >,

,i, ".

O

H. TREATMENT

MADAM s : Wyatt v. Harding .344 F. Supp 373, 4378 (YI,D. Ala.
1972) (subseciuent citati6ns,9Mitteld).

. ,

Disc,ovee relating to Alabama'S mental retardation ,facilities was ra-
opened and the parties were granted until October n% 1978, to'com- '
plete di covery. Discovery has been ongoing for the last several
months ith plaintiffs And amid propounding interrogatories, taking
depo!,iti s and making tours bf Partiow and the State's three cleiel-
.opmental centers for ,the Mentally retarded with experts in the mehtal
retkdat n. field.

Thee, co rt conducted a hearing on August 28, 1978, in onnection,. '
with a ries-of motions filed by plaihtiffs,'amici and the defendants:
Among t e motions heard and denied'by the court was the,defendantss
motion i. dissolve or modify the court's ,Order of April- 13, 1972 in
light of he Supi-eme Court decision in O'Connor v. Donaldson.

At the
covery
granted

;

-. ,

earing, the , court reaffirmed that plaintiffs and amid% di's-, ..
ould close on October 1, 19781 hoviever, the defendants were
n additional 30 days,for discovery.

1 .
87 s- . . , ti
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Plaintiffs' andamicri motions for further relief aFid for the appOint-
rlint- of a, speZ mister, as well as the motion for amicus curiae
United States . for %n amended medication standard, were set, for a
hearing on their,merits on November 20, 197Et.

DISTRICT OF, COLUMBIA: Evans and the United State's v. v

,. ,-Washington, et al., Civil' Np.',476-0293,.,
Gt -(D.D.C., .line 14,.1978): 1. ,.. ..t .

On June 14, 1978, Judge Pratt entered a Final Judgment -and Order in
. .

this case. The court found defendant District-of Columbia.officiali to )have violated the constitutional rigfits\lmentaqy retarded ' residents_
of Forest Haven, Laurel, Maryland, unde the fifth and eighth .arried-'

' ments, to adequate treatment and habilitation in 'the setting least -
'restrictive of in Oividual liberty and to freedom'from harm.

.

Plaintiffs,. the,-United States as plaintiff - intervenor, and defendants',
negotiaied the Order which was eritered by' the court.' The Order '
egjoins defendants to develop and provide each of the 1,100 c less \
members with an individualized assessment . of hisihel abilities and
needs, and with an habilitation program. '1'.:4 particular significances
defendants' duty to develop and crate the, necessary community-based
placements to provide all claks-theitthers with community living arrange-
ments, day programs and seri/ices as are suitable to .each'. .

..- .
. . : ,

. . .
The mechanism through which' the necessary' planning for implementa--
tioti of, the Order is to. be accomplished )s the appoiritm'ent thy de-
fendants of. a Developmental Disabilities Professional- (DDP)1w,ith a '''
qualified staff. Plaintiffs arid plaintiff - intervenar are to participate in
the selection of the DDP and in determining the criteria for selection

$ of the DDP and his/her staff. Defendants and the .DDP must .submit
plans for implementation of the Order for the Court's .approval.. '

...Defendants are also enjoined to remedy constitutional violations in the '

institution, involving, ezg.,virradequete - medical Care, improper'use of
seclusion, restraint and psychotropic medication, uns'fe, inhumane
living conditions, inaclgivate staffing, staff /resident abuse and 1 t6si-

, dent injury' caused bother residents, in order. to safeguard resi-
dents during the period of transition to the community-. A

. se

DISTRICT OF COLUMBIA: Kentucky Association for Retarded
.Citizens, et all v. Califano,,Avil No.
78-1398 (D.D.C., filed July 31:;,.,pto.

..6,-4'
pi9iiitiffs in this .c lass - action suit are the "Kentucky Association for

IWetarded Citizens and .four named mentally retarded persons. pe-
fendants are Secretary of Health, Education and .Welfare "Joseph A.
dalifario, Jr., the AdKinistaior of Health Resources Administration of
HEW and the Regional Health Administrator of HEW Region IV.

The complaint alleges that Secretary Califano has assured Medicaid
funding for Outwood, a "large, remote, total institution for the cus-

. (. ,

a
N
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tody of menteliy;retarded. parsons"' near Devon pr ngs Kentucky14.,"I prangs, 1
contrary toe. the-federal governmehtli polity in favor of dieinstitution-

alization of mrittlly retarded persoris. ,ifhe meritalry ,r tarded plain-
- tiffs, it is .alleged, need care and rehabilitation in a moi- normal, less

restrictive.:enyiroriment than the, new" institUiton would biiide.., . . . !' . -. - . -
Thei complaint' charges 4seeta'ry Cainno with violpti n of .statutory
and, constitutional obligations in approving federal Unding for .the
fatuity and equests a Court order requiring his revi w of the State's
approval of the institution. Plaintiffs "seek to r, quire Secretary
Callfano to enforce strictly 'federal lav,{s .which mandate strong justifi-

,,cation.:Tor iiwestment In new, institutiohlal facilities; -
-. ...;1, :. -

. FLORIDA:" Donaldson v. 'O'Connor, 4 422 U.S-. 563 (1975)-
- . 4 :

I On, AN :1.'1/ 1972., Distritt Court "Judge William Stafford i sued
theorder ruling iniiileititiff's favor, ph -each of four issues relati to

determination sof reasonable attorney's fees Oder the Civt Rights
Attorneys Act' of 1976... 'Specifically, the court ordered
tat':

-. . %

to, ....

.1: The hourly rate at which' feeS for plaintiff's attorneys--
Should bkscdinputed, is Rot limited to the hourly rate in. salary Or ellrsilar compensation paid to plaintiff's attor-
neys by -their: employers (who are non-profit corpora-

, .,, dons) during, the dondUcl of this litigation. Further-
. :.more, such 'hourly rate' should not be lirRitpd by the

fee scheclulea. established. under the CrinVal Justice
' Act, bspeciliy in a case as significant as this.

s .

-. Ill' I
2. In view of the fact thaVoliaintiff Donaldson secured his

. release from Florida St 'Hospital" after bringing .this
case, and that _this case has been of great value in
*clarifying the constitutional rights of civilly committed

'mental p iifits throughout the nation, plaintiff's.
attorney's fees in this case are not to be limited to the
amount paid:t plaintiff in 'settlement of his damages

,action,

,
.

,
.. tc !. , ' ,I, .

3
,

Plaintiff is 'ektitled to- recover fees for all work reason-
. . ably 'related to the litigation Of 4his case, including

but not limited to. all work reasonably related to gecu-
ing .-plaintiff's, release from Fiore a State Hospital;

Ta securing Me jury verdict that def ndants had violated.
plaintiff's constitutional rights ' a d were liable , ini damages; deanding the 'jury verdiFt-on appefl to the

"Fifth Ciccult and the Supteme Court; securing a
damages eettiernerit from defendants; and researching
issues relating tp the entitlement of attorney's fees and
the deterrilhatysn of the amount of reasonable attor-
ney's Sees wbicti should be awarded in this case. The

.., ,.... ,,
e A' A' .. .,.

. 100 "
i .1 6, , IP
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-.-%! .core of the reasonable feescalciii
, eljpect..by,"rn4141.y14 )he numb!
perfortlied.4.% detelinined above. t

4.1"iourri rate; 'based upon .the hour
neys 6f cal/II:oar:able' experience e
ceive for:. crkhir" cOmplO
amount of Teasareble fees has' bee
thbn .be adjusted in 'tight of thto
No fees shall be 'paid far work
cati,ye or not rehsonalily 'related to

. .

4. :the."4ifCiimktanceo` cif this cas,
site. far plairitiff's attorneys i's. n
tomary ,sourly rate.":cor attorney

. , -

4

The court then gave the' parties 30 days ho
meet.in'an attempt to arrive at a stipulatib
ney's. fees ov'ed to plaintiff. -if ggreeme
within that time, counsel for plaintiff wet:
coLfrt, so that., a hearing for the OCirpose

,etlorney's fees could be scheduled..

ion shalt be deter-
of hou'rs of work

mei an appropriate.
y rate which 'actor-
d ability ,would re-

Once this core
calculated; it shall

er Johnson factors.
h 'was der d'upli-

ate litigation:

reasonable hourly
limited to the cus-
in the Tallahassee

IP

the date of its ord.er
do the amount of atto

rEckild not be reache
directed to notify th

f establishing reasonable

. . .. a .
_Attempts tq negotiate a reasonable fee setlemeni appear to have
foundered, And pleinfiff plans, to return to the out to request a
hearing to establish'the eacttiallomount of reasonable attorney's fees toI
which ,he iS entitled. !,.

LOWISIANA: Gary W. 'v. Cherry, et al., 431 F. Supp. 1209 (E.D.
La. 1976), 429 F. SUpp. 711, 441 F. Supp. 1121' (E.D.

, La. :1977).

On August 8, 1971), p:lairitiffs: filed a motion for appointment of a
special Master and ,development of an implementation plan by an 'ex-
pert panel. In this motion, plaintiffs pointed to the slo*progress in
finding appropriate community aCements for class members andythe
lack of an effective monitoring mechanism to determine '"actual," as
opposed to "paper," compliance:

j
Pl ti

MAINE: Wuori v. Zitnay, No. 75-80-SD (S.D. Maine, July..14, 1978).

On July 14; 1978, Federal Judge Edward T. Gignoux' signed into law
a. landmark decree protecting the civil rights of mentally retarded
persons in Maine. Attorneys in, the case hailed the decree .as the
first judicial order' to establish detailed standards for the care and
peatinent of persons in community settings, as well as for those still
in the institution. The. decree recognizes the right of mentally re-
tarded persqns release 'from an institution to the .community, to
receive "habilitation, inclo.dingf medical treatment, education, training
and care, suited. to their needs, regardless of age, degl'ee of retar-
dation or .handieepping condition:"

- 11
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The decree requires defanciants to:
. . . ,

1. Reduce Pineland Center to 350 beds within tvio-,iears, - '
4 .% . . a4 4 I

,

'2. Establish within one year 130 placements in.gcoup. homes, fqster' .-
homes, boarding homes, apartments, sheltered :workshops, and
day training programs to mget the riteels of restc(ents who Neill be.' ,.transferred there. -: . 4,9

,

.1 1
I,

S 1 P.0
V

0 t. t
1 .

. r 94,

0

3. Annually establish 124 community plac'ement's until all class mem-
bers who need such placements have receiveCI.-them., :

.45

Provide that most _placements will house less than :15, persons' and
that np placement shall be developed housing more than 20..per-
sons.

5.
a ,

Develop an individual plan of ,care, education and trairtifig for
each t5f the more than. 500 class members living in "the 'Zommun-
ity, as well as for' the additional 600 cliss._ members living at
Pineland Center.

6. Insure that class members living in the corerriUnity are provided
the services of physical therapists, occupational ' therapists,
psychologists, sfpeErch,therapWs, doctors and dentists as ripeded.

, 0,
a ,

Is

7. Provide respite care services to assist the families of mentally
retareed persons. .. t

. ,
4?

8.5 Enforc4 envircreent, food and. nutrition apd staffing standards
( for residents of community facilities as we'll as for reside-fits of

Pineland Center. . P .1
. 9

. . a. -

9. Involve mentally .retarded persbris in activities' in
\to the greatest extenf

, sit
'10. Require the adoptionion'

protect the, .residents'
cessive- medication.

the- community ,

possible. .
.

. ..
.

a , .

of 'new medication standards designed to
right io,, be. free from ihnnedeisary or ex-

. .% ,'In addition to the protections afforgied mentally retarded 1:rsons al.-
ready- living in the community; the decree also addresses problems of
inadequate treatment and ingffient..staff at Pineland Center by re
cidiring (a) one aide, for every six retidentS at Pineland Center-dur-
ing waking hours, (b) one .professional staff member -to',work with
every three residents, (c) six s,fhedUled hoUrs of program activities
each wekday for all resi,det)ts, (d) adequate and appropriate clothing,
arid. (e) compensation for voluntary labdr.

The 'court has granted plai.prtiffS' motion fee the appointment' of a
special master to oversee they implementation of the'decree: -The mass,
ter, appointed for a two-year term, has been given broad authority
to monitor implementation of the deep, to 'make findings of fact, to

- 12

8 ,

4



. .

.

, .

.4

I*

base recommendations on those findings and to resolve disputes be-.
tween the parties.

..

C-- 4 . MASSACHUSETTS: Brewster v. Dukakis, No. 76-4423-F (D. Mass.,
. ..

filed March 15, 1977).

The first phase of !alining process in this suit has now been
completed. The p rtigipants in the process -- the plaintiffs, the De-
partment of Mental Health and the Attorney General' =- have produced
a comprehensive, 'plan for providing community residential and non-
residential services in the,least restrictive alternative to mentally dis
abledpersons- in Western Massachusetts.

These documents and the interim conclusions set forth in the summary
have. been sent to all the defendants, including the Governor. De-
fendants are to formulate their response to this plan within 30 days.
If their response is acceptable to the plaintiffs and the .court,. imple-
mentation of a community system of less restrictive alternatives will
begin immediately. Negotiations .will .then continue to deal with the
problems of and schedule for implementation, as well as procedures' to-
insure ,quality control in newly developed programs..

MINNESOTA: Welsch v. Dirkswager, 373 F. Supp. 487 (D. Minn.
1974), 550 F.2d 1122 (8th Cis. 1977).

41
Due to scheduling difficulties,

.
trial in this case. will not4occur in

1978. Plaintiffs have ./ecruested the earliest possible date in 1979,, but
no definite time has been set... . ,

. -
MISSOURI: Barnes, et al.'v.Robb Sl-et-.., Civil N6. 75 dv87-c

,. . . - (W.D. Mo., Central Divis filed 'April 11, 1975):
. .

Parties in this ease, were under a pretrial order which set August
1978 as the `targ% trial date. Althqugh the parties adherid to the
trio) 'preparation sthedule called for in the pretrial order, the court,
has not yet set the action on its docket for trial. Plaintiffs have.., filed a motion to have trial eel at the earliest pOssible date.

MliSOURI: - Caswell V. Califand,,No.477-0488 CV-W-4 (W.D. Mo.,
. . ,,, 6 t

.filed June 30, 1977),. °
s

Ail order of conditional' certification of class was entered' ". by Judge
Hunter on June 6, 1978, on a stipulation by all parties. The court
has yet to rule on the state defendants' motion to dismiss.. in the

. interim, discovery is proceeding.. ,, , ..

MONTANA:. United States v. Mattson, Civil No. 74138 (D.
Mont., Sept. 29, 1976), appeal docketed, No:

. 76r3568 (9th Cie.., Dec. 3, 1976).
i . . 4 ... .

Oral argument still has not been s cheduled. .
.,_

,

1
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NEW JE1SEV:3,

e
Matien of C.S., Docket No. HN.Cc 11-75 (Hun-

' 'tt* 6 a terdpiVCounty, M.J.-, April 181 1977).

/ 4.6 : t. :
. ,

.0 Oil argument as. heard on this matter oh May 22, 1978, but a. .. . ..
. gie sion pas ,not yet been rendered. ..j , . . .. ... ... ., . . . .
'..WASHI.t1GTON.:MaShington AssociatiOri for Retarded Citizehs v,

. .- '' Thomas,* No. C-78-163 (E.D. Wash., filed June 16,

. s. . 1.979).
.

4
.f I ..,I* 6 /

4. I f0
,

. !Piaigiffi*.e residents of five institutions" for mentally retarded per-
;: sdrts in b Wathington State. They bring this' Pennhurst-type class

aetlaitialleging#t they have buffered years of physical, intellectual
and ''ir,notionaiflnjury, deterioration and deprivation and that this
situatiln is. perpetuated because they" aro...segregated in remote and

Fieavi1Xt populated, institutions and are denied access to appropriate
gery4tes in the least restrictive 'setting. ) .

. .

Plaintiffs alleg.e that these practices v iolate their rights under the
.first, 1,ourth, fifth, eighth, ninth and fourteenth amendments to the
COnstitiation; the Rehabilitatioh Act of 1973, 29 U.S:C. §§ 701 et sci;
the Developmentally Diseibled Assistance and Bill of Rights ct, 42
U.S.C. 6001 et seq.; Titles X1), and XX of. the Social Security
Act, 42 §§ 1396 .et seq. and .§§ 1.397 et seq. ; t.je Vocational
Education Act, 20 U :S.0 . §§ 23Q1 'et seq . ; and 42 U .S .0 . 5 1983.

F.

najntiffs Seek declaratory and injunctive relief.

I: ZONING

.
44'14

V_ IRG.JNIA:" INSIGHT, inc., et al..v. City o a assas, et al.,
Civil No. 78-255A (E.b, Va., filed April 17, 1978).

Since this case was filed on April 17 1,978, the Ma assal City Council, 74
has amended the local zoning ordiOance ,to allow. group homes for.
mentalky retarded, persons to be oprerled in regideritial areas of the
City pursuartt .to a special use permit procedure. The. INSIGHT
group- fidnie has secured a special use permit and has established a
group home, with fkie mentally retarded residents, in Manassas. The
lawsuit continues, however, to consider the claims of INSIGHT and of
the two individual mentally retarded plaintiffs for damages for Nciola-
tion of their rights under the equal protection clause of the Consti-.

-tutign, § 504 of the Rehabilitation Act, and Code of Virginia § 15.1-
4E4.2, and for a declaration that the present requireMent of a special,
use permit violates the pre-emptive Virginia statute: 'IL

A pretrial conference in this case was. held .on" August 17, 1978, encl.:,
trial is scheduled for September 7, 1978. ,

.

)
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II, CASES WITH 440 KNOWN NEW DEVELOPMENTS' AND- C.t..§$cil;)
,-,CASES REPORTED IN EARLIER ISSUES OF "MENTA..IWARDA.r

. .TION AND THE LAW'S
1 t ,. .

le .e) ., T " ' '. ..1.. ik
. ,: :

A. ARCHITECTURAL BARRIERS ... - .... ,
: . .. . ...

... . ,
Alabama: Snowdon v. "Birmingham-Jefferson County 974'46" Authority,

. ,;No. 75-G-33-S (N.D. Ala., June 24, 1975)"4. "' )

. * .; . . - '''Vo :1 . -6
District of Columbia: Washington Urban League, .ric#,:'-v. Washing-

ton 'Metropolitan Area 1-reniit Authority,,
Civil Nov. 776-72"(DID..C..;1076)7.:, 1

4t 4

Maryland: Disabled in Action ,of Baftilnore V. Htighes, Civil Action
No: 74-1069-HM (D. Md.) ,...1

, ,,
Ohio: Friedman v. Co unty of Cuyahoga, Case No. 895961 (Court

of Common Pleas, Cuyahoga County, Ohio), consent de-
cree entered - November 15,,1972.

wt.

: 4

B. CLASSIFICATION I.

Illinois: .State of Illinois v; Donald
.

Lang, No. 76 Crirri. 064 (Cir.
' Ct., Cook Cl October 11, 1977).y., er .

... . , 4t,

,Louisiana:Lebanks, et al. v. Spears, et al., consent decree, 60 F.R.D.
135 (E.D. La. 1973).I .

,. . 41

Maisachustitts:- Stewart, et al. v. Philips, et al., Civil Action No.
70-1199-F CD. Mass., filed Sept. 14, 1970).

Co CON FIDENTIAUTY/ACCESS SMPRECOVDS
1

r
Illinois: Beavers v. Sielaff, No. 71 C 417 (N.D. Ill., May 12, 1977).

*".

D. COMMITMENT
ti

District of Columbia: United States v. Shorter (Superior Ct.,
D.C.', Nov. 13, 1974). No. 9076 (D.C.
Ct.' of Appeals, August 26, 1975).

1111nole: In re Whitehouse, No. 76-220 (III. App. "Ct., Dec. 23, 1977).

Indiana: Jackson tIndiana, 406 U.S. 71541972).

Michigan: White v. Director, Michigan Department of Mental Health,
No. 75-1p022 (E.. Mich., filed Aug. 6, 1975). i

,.;
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Pennsy.lvania: Mersa] Kremens
, 1975).

, No. 75-159 (E.D. Pal,"Augt 20,
4

it No: 76-257 (3.Vt., March 17,VerMont: Frederick v. Yancer, Civ
1978).

State ex rel. Miller v.West Virginia:

Wisconiin:

Wisconsin:

Ct. of Appe4, W. Va.

State ex rel. Matalik v.

Jenkins, No. 13340 (Sup'reive
at Charleston,Allarch 19, 1974).

-Sthubert, 47 Wis. 20 315,
t., Wis. 1973),204 N.W.2d 13 (Supreme C

State ex.-rel. Haskins v.. County Court of Dodge
County, 62 Wis. 2d 250, 214
Ct:, Wis. 1974).

e

CRIMINAL 'LAW
tb

District of Columbia: United States v. Ila01
(0.C. Cir.d1976).-'.

N.W.2d 575 (Supreme

,Georgie:

Mo.

ers 539 .F.2d 721 (

Pate, et al. v. Parham, et at., Civil No
Ga., Sept. 19-, 1975).

75-46 Mac. (M.D.

.

. Ct., filed 4Louisiana (Bennett, No. 58,536 (La. Sup
r.

Louisiana:
April 4, 19 ,

CUSTODY

Georgia:

Iowa:

)

Lewis v. Davis, Civil' Action No. D-26437 (Superior
Chatham 'Cty., Ga., July 19, 1974).

In the Interest of Joyce MeD0i-iald, Melissa McDonald;
Children, and,the State of Iowa v. David McDonald and

-Ct.,(Nene Mc nald, Civil No. 128/55162 (Iowa Supreme
Octobe 1972) .

Iowa: -44 In the Interest of George Franklin Alsager, el al, and
the State of llowa v. Mr. and Mrs. Alsager, Civil No.
169/55148 (lava Strpreme Ct., October 18, 1972).

G. EDUCATION

1z California: California Association,:for Retarddd Children v. State
Board 0( Education., No. 237277 (SuperiorCt., Sacra.-
mento Cty., filed Julx 27, 1973).

c
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California:.'
.1

.'

California Association for Retarded Citizen-s v. kites,
'No. C77-0341 (N.D. Cal., filed Feb. 15, ,1977),,

California: Case, et al. Nfr. State of California, Civil No. 101679

California:

Colorado:

(Superior Ct., Riverside Cty.).

Crowder v. Riles, No. CA 000384 (SUper.
Angel's Cty., Dec. 20, 1976).-

Colorado Association for Retarded Children v'.
Colorado, Civil No. C4620 (D. Colo.).

Kivell v. Nemoitan, No. 143913 (Superior
field Cty., Conn, July 18, 1972).

LOA

State of

Connecticut:

r

Ct., Fair-

Delaware.: Beauchamp v. Jones', No. 75-350 (D. Del. 1975).

District of Columbia: Mills v. Board of ducation, 348 F.' Stipp.
866 (D.D.C, -1972). Supplemental Orders
on Contempt and Master, March and ,July 1975.

Florida Association for Retarded Children v.:Stae Board
of Education, Civil No. 730250-CIV-NCR (S.D. Fla).

Florida:I.' Florida ex rel. Stein v. Keller; N9. 73 -28747 (Cir. Ct.,
Dade Cty., Fla.).. -

Florida: Florida ex rel. Grace v. Dade County Board of Public
Instruction, No. 73-2874 (Cir. Ce Dade qty., Fla.).

s .
David v. Wynne, Civil No. LLJ- 176 -44 (S.D., Ga. 1976).

Florida:

Georgia:

Illinois:

Illinois:

Indiana:.

Indiana:

C.S.,,,et al. v. Deerfield Pubis School alit. #109, Civil
ricNo 73,1 284 (Cir. Ct., 19th d. Cir., Lake Cty, III.).

W. E., et al. v. Board of Education of City of Chicago,
Civil No. 73 CH 6104(Cir. Ct., Cook

Dembowski v. 'Knox Community School Corporation, 'Civil
No. 74-210 (Starke Cty. Ct,, Ind., filed May 15, 1974):

Sonnenburg v. Bowen, No, 74 P.S.C. 1949 (Porter Cty.
Cir. Ind., filed October .9, 974).

Kentucky: . Kentucky Association for RetardekChildren v. Ken-
atucky, No. 435 (E.D. Ky.), conserft,decree, Niov. 1974r. ,

Maryland:Van/land Association for Retarded Children y, Maryland,
Civil No. 720733-K ,(D...Md.). In,the Maryland ,State Court,
Equity No. 77676 (Cir..Ct., Baltimore _Cty., April 9, 197"4).

23'
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Massachusetts: Allen v. ;McDonough, Civil No. 14948 (Superior Ct.,
Mass., Sept. 28, 1977 and April 1978).

Michigan: 1arriion v. State of Michigan Civil No. 38557 (E.D. Mich.).

New Hampshire:. SWain..v. Barrington School Board, No. Eq. 5750
(Superior,4Ct., N.H., March 12; 1976).
I.

New. York : In re Tracy Ann Cox, CiVil No. 1 4721-75 Fem.

New York:

New Yoi-k:

North

North

Ct., Queens Cty., April 8, 1976)..

In re Richard G (N.Y. Sup. Ct., App. Div., 2d
Dept., May 17, 1976).

AN"1
'Reid v. Board of Education of the City of- New York,
No. 8742 (Commission of Education for tberSate of
New York, Nov. 26, 1973). Federal Court Abstention
Order, 453 F.2d 238 (2d Cir. 1971).

Carolina: Hamilton v. Riddle, Civil No. 72-86.(Charlotte
Div., W.D. tv,C

Dakota:

/ 'A

Nof-th Dakota:
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II1FEATURE ARTICLE

HE RETARDED OFFENDER AND CORRECTIONS

tiles B. Santamour & Bernadette West

1

4

At least three times as many retarded people are found in prisons
in the United States than-amOng the general U.S. population.

,

In a 1069 national survey. of prisons and correctional facilities.. .

Doctors Bertram Brown and Thomas Courtless found that, while retarded
parsons' makeup only abOtit three percentiof the general population,
,..Lnearly .ten percent of all incarcerated individuals. were mentally re-

Larded, with I.Q.s. below seventy.' These 'findings haye been verified
.0 more recent studies which indicate that in 1976 there were an
astounding 23,700 retarded, persons in prisons across the nation.

.
. I

-The. fgh,:percentage bf retarded inmates does not, by any means.
indicate that retarded persohs 'are More prone to criminal behavior
than 'are non-retarded persok. Misunderstandings about the nature of
. ,

-retardation have created a situation in which many, people believe
-criminiTity and retardation-to be related in some way; or that retard-

.

ation causes criminal "behavior. 'But the condition of retardationiand
the behavior we call criminal are not:synonymous and must not,be con-
fdsed. Retardation is a tonditicin 'occurring before birth or during
an individual's dvilophiental years which affects his learning and
maturation processes. Criminal behavior, on the other hand, is the

- perpetration of an act adjudicated to. be illegal.

. ,

If retardation and-criminaljty arer.'not synonymous, or if there is,
nO clear cause-and-effect relationship .between the two; how can the
proponderance of incarcerated mentally retarded persons be explained?
This paper will maintain that the answer is that mentally. retarded .

0 Persons are at a dittinct 'dis'advantage in the criminal justice systei.'
They are effectively discriminated against intentionally or uniten- .

-.

tiona)ly, both in court proceedings and in correctional facilities.
.Largely due to failures of the present criminal justice system --
failures caused by a lack of" understanding bf retardation -- a mental-

ly retarded person is (3i wire, likelY to be convicted, (2) less likely

4,1

s
,N 6.

. 7 .
. . .

Miles SantampUr and Beinadettelrecently conducted an extensive'

national- survey of prisons and _a comprehensive review of the research
,

and,literature in*preparation of writing a prescriptive package for _

Law Enforcement 'Assistance Administration on retarded offenders' which
was part4of an.American torrectjonal Association's special offendei.
project. This' paper is a digest of that effort Two-books entitled "'

"The Mentally Retarded Offender and Corrections" and "Retardation. 4

Corrections and the Retarded, Offender - An Annotated Bibliography" were
published; the ;first by the National Institute of Law.and Criminal
Justice and the latter By the Yresidents' Committee on Mental Retardation.

.
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to receive probation or parole, and (3) likely to recidivate than
is his nonretarded counterpart.

( 4.-
Mental Illness and Retardation: .

.. .

- #
The general co:infusion/KM a TeA pf comprehensive knowledge about

mental retardation on the part of professionals is further compounded
by the myriad of.legal definitions of mental retardation which Vary

4 from jurisdiction to jurisdiction. Very often laws make no distinctiOn
between mental illness a d mental retardation, andvery often the

-solution employed in han ing the retarded'inOvidual is to place him .

in a mental hospital. Und rtaindefective delinquency laws Xhe
mentally retarded are catego a ed with the sociopath, and certa4n sex-
ual offenders. Mental illness nd mental retardation are two, different.
conditions.,

Competency:

Very much re4atee to the confusi between mental illness and'
mental retardation is the issue of.comp ency. Competency can be
defined generallytas the ability to coops ate with one's attorney in
'one's own defense and the awareness' and un erstanding of the 'conse-

quencesof those proceedin s. in cases whe the issue has been raised,
a judgment must be made in rdei' to determine whether the accused per-
son should stand trial at the time,.or whether a ,delay is in order
until the person is estoi.ed to competency.

4n the case of retardation, restoration to competency should not
be the This isvery different from the issue,of competency

lation to mental illness where it s'is presumed the individual' 911-
ss" influences his competency 'and restol4ation is possible. The

question the courts should weigh is the Person's level of competenCy
and his.potential for becoming more 6othpetetit. "Rehabilitation" or
treatment for the men;illy retarded offender should be directed toward
raising his level.of.competency or providing a mentor or compassionate
guide to compensate for his deficiencies.

In, many cases menial illness is transitory often with a reduction
of symptoms leading to recovery. But for the mentally retarded person

'the-deferment of trial for reasons of incompetency has viry,often re-
.

sulted in lifetiMe commitment to an institution since it is not likely
that the individual will be cured of retardation. (Wald) ,

in many wd5k the use of incompetency to stand trial has been
detrimental to retarded people., As the Presidet9 Committee on Men-
tal getardktion#(1.979 points out

%
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The mentally retarded person is in a uniquely
damned position before the courts. if
'ability remains undetected, his chince"of receiv-
ing proper court handling is reduced. But if his
,impairment is recognized, he may receit.l'a long
term institutional commitment without a trial for
the alleged offense, .

,t ..

In recent years, individualt have.become aware of the abuses in-
vol.ved.wIth the use of the competency issue. The court recently con-
sidered the matter in the cite of Jackson v. Indiana, where the
individual maintained that confinement under certain conditions deprived
him,pf his rights. In the report on the status of current court cases,
the President's Committee on Mental Retardation (1975) reports that
the Supfeme Court held, inter aliai

'

.
...that a.person charged by a State with a

' crAinal offense who is committed solely on
account of his incapacity to proceed to trial
cannot be held more than the reasonable period .

of time necessary to deteraine whether there
is a substantial probability ttmehe will
attain that caw-it in the forsgeable future,
If it is determined t at this is not the case,
then the State must ei her institute the cus-
tomary civil comantmen proceeding that would
be required to comdfft indefinitely any other

citizen or release the defendant.

It fi important twobserve that the usual discussion of competency
has dealt with the problem as if-it ,were a black and white issue --'
either an individual is or is not coMpetent. The President's Committee

94qn Mental Retardation goes further to suggest that the.courts should
jecognize'gradations or degrees of competency.

Convictioliv.

Mentalty retarded persons function at a lower intellectdal level
than do "normal", persons. They also lagbehind in what is called
"adapt0e bghavior," or the a ility to deal effectively wtth'ong's

*envit'onment. They learn.bot academic subjects andlpfe skills more
Slowly than do normal perso t, and in some extreme:cases they may
fail to learn such things at all. 'These two factors of liMited in-
teTTectual functioning and lagging adaptive behavior make the retard-
ed person an outcase in society. To be accepted for who he is, with
all his shortcomings', special needs, and potential, is an all -too-
infrequent occurrence in the life of a retarded'person. The desire-

, for qui the need for acceptance is universal; the retarded person seeks
acceptance just as we all do. Consequentty, a retarded person will

sometimes go to great lengths to please some individual who=treats
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4.

. -
him with kindness or is attentive in some way. But, tragically, if
is this. reaching out for acceptance, coupled with his loweeintell-'
igencd, that may very well place the retarded person at a disad1antage
when he is accused -of breaking the law.

The fact that retarded inmates are anxious to be accepted and
therefore easily persuaded, is70'"-ified to all junctures at which,

11 the retarded_person encounters the crimihal justice system. "Indeed,.
Glaglari determined thei retarded suspects :confess, react to friend-
ly puggeSttons and to intimidaions, and pliad guilty more readily
and more frequently than do their non-retarded counterparts. This
fact sheds a very revealinglight on the following statistics re-
AeOding court cases involving, retarded defendants: (Brown and
Courtles's0

J.
-"In 59% of all cases

.

studied, the mentally retarded person
entered a plea of guilty.

- In 40% of those cases where a guilty plea was not entered,
the retarded individual waived his right to trial Wjury.

,-,---
- The arresting charge was the same as the conviettlig charge

in 80% of the cases, meaning that only 20% of the retarded
individuals plea-bargained OP were otherwise granted a
reduCed charge.

- Confessions or incriminating statements,wevetbtained from
fully two-thirds of the retarded defendants.

- In 88% of the cates,'the verdict was not apPealed.
-'No post-conviction relief was requested in 84% of the cases.

The failure of judges and lawyers to recognize retardation, and
their lack of undecttanding of the Deeds otretarded.persons may be
blamed for the fact that retarded individuals are taken advantage of
in the area of adjudication. .

Probation and Parole:
.

/ 4 4

- -4

\

4

After his conviction, the retarded offender's:aisadvantagi is
N
continued, if not magnified. He is less likely. than others to be
granted probation, since it is more Commonly given to persons *with
greater intelligence and higher educational achievement, Work
history is another important consideration in.the granting of proba-
tion, and since the mentally retarded person is usually underskilled
and undereducated, his work history. is not likely to portray him as
a strong candidate for probation (Haskins and Friel).

Oenie4 probation, the retarded offender-is molt often placed It;
a prison. There, it appears, hit lag in development contributes to
his inability to complete those pr6grams that are sometimes required
for parole. In addition, is slow adaptation to prison .routine and
his difficulty in understanding what is e,Epected of him frequently

4
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It seems, then, that it is the lesser of two evdls to house re-
', tarded offendes in correctional facilities. But, even where this

has been acknowledged, adequate rehabilitative programs for the retard-
. ied do not exist. Indeed, it could be argued that any "rehabilitative .

'program would be inadeoqate for the retarded offender. For what he
requires, most often, is not rehabilitation but, simply, habilitation.

What will be argued -here is that prisop programs floc the retar ded

must deal with the condition of retardation as much, as, if not more
than, with the problem of criminal behavior._ For, while 'a retarded,
person is not more prone to criminal behavior than a,normal person,.he _

may be said to be either more or less prone than oderi to certain
...`causes of criminal behavior..-

The major factors involved in most 'illegal behavior may be divided
into five general classifications: (1) a misunderstanding of how to '

use institutions in society to attain desired goals in a legally
_. sanctioned fashion, (2) a striking out against society in ftustration

stemming from one's own limitations or Ieelings of rejection. (3)
mental illness causing irrational behavior,_ (4) socto-p'atho'logy or
criminal behavior based upon a calculated disregard for other People's
rights, and (5) naivete or an inability to foresee'or-appreciate the'
consequences of one's own behavior. Factors (1) misunderst4nding how
to use social institutions, (2) striking oat in frustration, and (5)
naivete, can each be directly related' toy the condition .pr retardation,

and are generally'easier to deal with than are mental illness and
socio-pathic behavior.

Owing bOth to 4he factors involved in a retarded persop's crjminaIity,
and to his aforementioned anxiousness to please, the retarded offender
has an excellent chance to'adjust his beRavior when offered programs
designed to meet his special; ButiRvesttgations have indicated
that even those programs'that do.exist have'preiven,to be little more
than special education classes of a public school nature, geared
more toward individuals of "bordeline" intelligence (IXI.ss'of 70 to
90); who comprise another fifteenlp twentyweent of the inmate pop-
ulation, than toward retarded persons.(I.Q.'s below 70). There are no
programs of a habilitative,'developmental, nature.

'The Natureof Retardatihn
V.

At this'point the concepts ofodevelopment and habilitation must
be expanded. A mentally retard0 Person's development lags behind
that. of a normal persoWs. It'is slower It is retarded. A retarded
individual matures, and learns more slowlythan others. But.he goes:

mature. Contrary hxy, the understanding of the-general public, retard- .

'ation doesnot arrest d4velopment at any one stage. While the reprd-
eeperson will never vach a "normal" level of intellect and develop-
ment, growth always remains a possibility. Well-designed programs
have had very positive jipaCts orOnentaqly retarded personsand
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I
phenomenAl improoments in their abilities have been recorded. 'There-

fore; programs four retarded inmates are, clearly appropriate and, one
might argue,,morally mandated.

To develop appropriaterpeogramp for retarded prisoners, correct-
ional personnel must understand why retardation is-problematic to the
individual and to society in general. The'retarded person'S lag in
development leads to a proTonged8dependency on others. Retardation
may most constructively ,be viewed as a pr2131112113ItAtpLepilTsy which

has four facets: physical, social, edonomic, and residential.
(SantamoUr an *Ross)

.

MOVEMENT TOWARDS INDEPENDENCE IN THE DEVELOPMENTAL PROCESS

IOTA
DEPE

Development of Residential Skills

Development of Vocational and-Economic

lopment of Social cognitive Skills

Developm-i Personal and Physical Skillt

I

N

D

E

N

D

N

C .

Y

ENCY

, Th9 development of independence involves, in retard d and normal
persons alike, the mastery of skills and abilities that build upon one
another: for example; one cannot run until one can w k. The first

step toward 4ndependence involves:the mastery of basic physical skills,
such as walking, eating, and toileting. The second step, which cannot ,

be taken until the first step has been satisfactorily mastered, involv-
ed the development bf the individual's Social abilities and cognitive
skills. Once these skill's have been sufficiently mastered., an individ-
ual can begin to learn and to practice the saleable skips that are
necessary for him to support himself.

.

The model above represents development and movement in two direc-
tions, il)ustrated by both vertical and horizontal expansion. As the
individual develops one category of skills throughout his lifetime
(movement along the horizontal plane): h also moves toward new skills

and abilities (movement along the verticalplane). It is this life-

long, continuous process of expanding eAisting'abiltties and develop-
ing new ones that moves an individual toward ever greater independence.
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oft- t
Though this process is the same for retarded and normal persons,

. a Tetarded individual, requires more time to develop proficienties than
do normal persons, and may also require special 'aids to compenAte tpr, 4

, hii disabilities. Most programs in corrections fail the retarded
offender because they attempt to develop.skills related to job sucess
without first-developing more basic skills. Habilitation requires
taking the person through the entire..deyelopment4141cdO00

.......--------..-1--- , .

. :

Developing Programs for Retarded Offenders:** .

0-

The recommended procedures and programs outlined bell:4 4t

is hctped, provide a practical approach to the treatment of retarded
offenders within correctional settings. While they are specIfically
designed for those who score less than seventy on any standardized
I.Q..test, the programs would also be appropriate, in modified fprm,
tr the qffender with borderline intelligence. Because of--the differ -

nces in their degree of sophistication; however, and .owing to the
abuse characteristic of the "pecking order" in prison culture,
"borderline" individuals should only rarely be grouped with *retarded
offenders. I

*-
The system propoied here includes: -diagnOsis; evaluation and -s

classification; development of personal, physical, educational, apd
vocational' skills; courses in human sexuality; and the development of
social values and independent life s ikillt, The ultithate goal is the

re-entry of the retarded offender into the community as an independ-
ent, law abiding, and better adjusted individual. The basic assump-

tion-underlying this gdal is ,that a retarded person has the right to
equal- opportunities for developing to his fullest potential.

It is extremely important that the retarded offen4er be identified

early in the criminal justice system and that each person's individual
needs be car fully and completely asses d. Thereforetesting is
essential, a d should include an initial lagnosis, a classification,
and a full e luatipn of each individual.

6

Diagnosis: Group. tests may be admin tered to all inmates in order

, screen out those who may be retarded. Examples of appropriate
group tests are: the Revised Beta Examination, the Army General
Classification Test, the Academic Promise Test, theCalifornia Test of
Mental Maturity (short or long form), and the, orge Thorndike intelli-
gence Tests. Any individual who scores below 41ghty on any-of the
above tests should then be subjected to an individual standardized
test, such as the Stanford Binet tests pr the Wecshler Adult Intelle-
gence Scale (WAIS).

v

,
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Classification: Following diagnosiS.Ahose individuals identi-
fied as retarded should be classified in terms of their mental-health
and SecUrifYmeeds. A retarded offender whose behavior is non-aggret-
sive is in no way helped by being subSehed to the rigor? of maximum

ilediuffi.security where he must learn a complicated system of rules
and behavlors before moving_to a less restrictive setting. Likewise,
since some retarded.offenders are violent,secure settings must also
be available. The following three classifications'of retarded offend-
ers should suffiCe:

Group A: Retarded offenders convicted of violent crimes and
whose behavior'is dangerously aggressive and anti-auttoritarian.
Members of this group should be assigned to a medium security setting
and allowed to progressively work their, way. toward less secure settings.
The primary emphasis in the early stages of incarceration should be
on the modification of behavior, along with participation in develop-
mental and,tounselling services (discussed below). !teeny, this
group should be separatedfrom.the general inmate population, and the
setting should be made as personal as possible. When housed in small Al;

groups, it should be possible to somewhat relax security ebdes even
for this group, in light of their general lack of inventiveness and-
organizational abilities.

Group B: Retarded offenders who have been convicted of non-violent
crimes and whose behavior is not"dangerously.aggressive. Members of
this group would be placed in a minimum security setting apart from
the general prison population, or im a closely supervised group setting
within the open community.

4 \

t .

Group C: Retailed offenders whose behavior is contideredto be a
manifestation of mental illness or a behavioral disorder. The.be-

havior of these offenders may be bizarre or charatterized by extremi g
withdrawal, outburits of uncontrolled temper; extreme,. aggressiveness i

towards themselves or others, or a preoccupation yith imaginary ,

. voices. These-persoMs requiret.at^least initially, the special serif-
ices=of a psychiatric unit. .

..
. 4,-.

. It must de remembered in dealing_with all three groups that
Larded offenders are less likely than others to appreciate the con- ,1

seqmences of escape and have a tendency'to run away from frighteningif
or unfamiliar situations. -Consequently, close supervition is calledf
for, especially during the earlier stagebf incarceration'. I ,

fre

Evaluation: Following classification into Groups A, B, or COther
social maturity and functional skills of the retarded offender muK0e
-evaluated in order for him to be placed in an individual or 4roupr -1(
program suited to his needs. The following standardized tests addf,
interviews may be useful The Adaptive Behavior Scale, the.ltinelina
Social Maturity Scale, the Progresq.Assessment Chart (PAC), the,AdOt

`1.

V.
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O
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tionar interests,
abiritlesi, liraiT

ations,. and poteptials; Jil particu..-
,

lar, each person's dexterity, sorting and otter discrim
ination skills,

.
,

kb...,
.

,
physical tolerance for w

ork, and perceptual and/or m
qtor; abilities

.
ib..

- zLo
---

m
ust be test%

 .T
he follow

ing tests are recom
,rnended:

the P
urdue P

eg-
board. T

est,
C

raw
ford'.s

S
m

all .P
arts :D

exterity T
est,

the
O

'C
onnor F

ingerz.
-

D
exterity T

est, the B
enet H

and-T
ool D

exterity-T
est, 'the, M

innesota
'

:-.,
...

i...
,

R
ate of M

anipU
latten T

est,, the S
trom

beri.D
exterity,T

est, theifells
.,-

.,
,

.
.

...
..c.

,.:-:
C

oncrete D
irections T

est, and the P
urd1e P

erceptual M
otor A

bilities
S

urvey.
T

hese vocational tests m
ust, ire-

in com
bination, since ,no

'-,-
,one test can adequately

m
easure all. critical factors. ' T

hey should al sci
_

be used id conjunction w
ith an evaluative. interview

 w
ith the offender.

T
he use of "w

ork 4am
ples draw

n from
 actual sub-contractual w

ork to
:

further determ
ine interests and potentials, is alS

o strongly recom
m

ended.
A

T
I el:al uati ve tests S

hould be supplem
ened by clinical judgm

ent .and
bio-m

edical testing, since m
any retarded persons suffer from

_epilepsy
,,

and other physical disabilitles that w
ill' affect their program

m
ing.

%
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1

D
aily

living
P

rogram
i A

 very im
portant com

ponent of the program
,

.
itself

fs
that-sector w

e 'w
ill call the: A

ctim
ities of D

aily Living P
ro-

gram
 _T

he focuspf this program
 is to provide the retarded individual

.:I

w
ith the basic skills necessary to independent living.

T
he _curriC

ulum
hould include both classroom

 and practical experience;. and should
..

cover the follow
ing subjects (sequence m

ay vary):
(1).G

room
ing and

..
Y

P
eesonal H

ygiene, (2) Laundering, (3) M
enu P

lanning and F
ood P

repar-
.,

..T
.

.
ation, (4)- H

ousekeepir1,9,.(5) B
udget P

reparatton and M
oney M

anagem
ent,

(6) H
um

an S
exuality, M

arriage, and F
am

ily P
lanning, (7) D

nitand
A

lcohol 'U
se and A

buse, ,(8) C
urrent E

vents, (9) C
ivil andlegaT

 R
ight$,

(10) A
vailable C

om
m

unity S
ervices (intluding food co-bps, legal-aid

..
.

agencies, -public aisistance:and,food stam
ps, free m

edfcal and dental
....k-,

clinics and health, departm
ents, em

ergency hospital room
s, G

oodw
ill

4-
-

'industries
and their thrift shops, -etc.)

,
and (11) Leisure T

im
e
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ctivities.
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T

he staff adm
inistering

s
u
c
h

a program
 should alw

ays be m
indful,:

of the differing levels of abilities and skills am
ong retarded persont.

T
hey m

ust not assum
e that each individual requires the sam

e program
w

ith the sam
e degree of em

phasis.
W

hile som
e retarded inm

ates m
ays

/
for exapip16, need extensive assistance in im

proving their personal
.

groom
ing habits, it w

ould not be unusual for others-to have developed
''''' these skills to a degree superior to that achieved by m

ost norm
''

persons.
T

o subject.the latter group of inm
ates to an extensive program

o
n

groom
ing w

ould therefore be both hum
iliating and counter- 'productive.
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taff
should .also rem

em
ber that

instructions td retarded persons
s.

4...m
ust alw

ays be given verbally, fn careful detail,. and repeatedly.
,-..-
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T

hey should also recognize that O
ne of thg basic problem

s confronted
-.-

-
by retarded persons is their total or partial inability to think.
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411kabstractly.
rritrrded.tperson's' thinking- procesS is very'lconcrete"

t4. and he does not easilkitansfer.4
":1.pnother. Itils this which crea
''between appropriate and inapprop

This. "limited ability to think abs
peatedly exposiqg the retarded in
meant to-make a certain point. T
use of. role-playing and group dis

earning from one area or situation to
s his difficulty. in distinguishing
sate, or legal and illegal, behavior.
ractl.y can be dealt with by rii;*
ividual to cgntrivehLsituatiohs.'
i s' is -effecti vely done through the
ussions. .

Vocational. Training: In. orde
tatde,d persons require vocational
emphasize equipping the individual
should emphasize general skills tha

. of occupations. The goals of a voc
be: (1) to provide' the person,with
to determine, measure, and note the
assets,and limitations, (3) to help
of his vocational` assets and limitat
necessary skills, and44) toencour
the 1 ndivi dual ' s tolerance- for work.

to becomel'ull'y independent, re-
raining. Such training should' not
with a specific skill bur/. rather,

an be, applied to a wi variety
tionale training program should
n origntation'tofiard work, (2)
ndi vidual s work-related neel,s,
the indi becoine more aware
ons, and to develop a variety of

stable work- habits and increase

...1.':6 , The bdst tool for Ocational tra ning is a licensed stielterell .

-;-.? workshop, which dupl.icates an actual i dustrial setting:, Re recommend
that such a workshop be established wi hin the correctional .facility.
The process of equipping, staffing, s contracting, licensing, and fund-

i ing a sheltered worksh p can..4o,a, iery'complex operation, however,' %1,

-p-- and should hot be att pted wilhout expert guidance and advide. For I.
some offenders, & 1 er staWbf the training may involve connecting
them with 'a sheltered workshop ins.* cqhmunity'but, ideally. most will
be able'to move, directly in t6 cqmpetitive employment during the later
stages of their confinement: k,-'=- -

The _Inmates shouK tiso be, offered "pre -vocational training, ".
whitif exposes him to,sucha realities of the working world as job

4 -

a

.4
i

applications, social security and tax forms,. labor unions, fringe
benefits, job responsibpities, motivation to work, 'and taxes. A high-
ly respected pre - vocational evaluation and training instrument is .

4- -
N

5

available. It is marketed by Singer Career Systems of Rochester,
kew Yo-k,. and is ,cajled the Singer Job Survival Skills Manual and Kit.

N.Acadmeic Training;, Cognitive or academic training should also be
made available to retarded inmates and should, for the most part, be
of a survival nature.. An indivi Gal's reading, writing, and arithmetic
skills shbuld be developed, when possible, at 'est tothe point!,
where he is ,able to lookLfor work in the slatefied ad sections of news:
papers and to fill but job,applications.- It is also important that
he- retarded person be able to read public sighsl'divections; maps,

anti ilafid safety instructions, and thathe. be aye to fill out the
farms' necessary to eceive corinnunity services. It is iniportant not, .

to cliallengeathe ilrjdual to develop acadeihica}lybeyond'his capa-
7, t
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biliti s, however, fn order to avoid fruttrating him.
4

r

ces: Group Counseling should be provided fr all retarded
inm es. Such counseling can be very beneficial to a retarded offend-
er, making him see that he shares a common bond wi others and mit-

: j'y ting his sense of alienation from his peers from.authority
f gures. A gre0 counselor can plan a very 5mpo nt role aswa model
o his retarded clients,' and should 'endeavor t9 bbcome the Symbol of

a mature, responsible, candid,4accepting person who is dedicated to the
welfare of, others. It shoOld also be remembered that all staff members,
both habilitative and security workers, can serve as models to the
retarded inmates, and would do well to endeavor)to sdt a good example.

.e

Individual Counseling should also be available. /Since retarded
individuals se3dom seek. counseling, the counselor sh6u]dibe assertive
,in offering!his services, prepared to employ,a setting her than that
overly dependent Won the verbal abilities of the client. 7`--A

important

At.00

Full medical services are particularly for retarded*art'
persons, since they are frequentlyoafflicted'Wth one or more physical
handfcips. Discovery and/or treatment of-such handicaps can be impor-
tant factors in the development of the-retarded individual's fullest
potential.

It is not undmmon.for retarded persons to .be afflicted with t
speech or audio - logical impedjments. Therefore, no well-designed pro-
nrai can iff-Ck the services of a speech pathologist or audiologist. '

Physical and Occupational Therapy are, similarly, servicip that should
be made available to retarded inmates.

The retarded offender CAN be helped. With adequate programs, time,
patience, he can learn. to become a contributing member of society.

We Wow enough about mental retardation and how to with it to
.

develokeffectfVe programs such.as the one outlined above. To fail
,

to implement suchlprograms would be a great,tragedy and nothing short
, of,crtminal. . . -4
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