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DISTRICT OF _COLUMBIA:- Poe v. Califano, Civil No. 74- 1800 ' e

). -CGURRENT cAses. . AN R o .

A. '\'CL%SSIFICATIGN . n

CALIFORN\@ ‘Larry P. wv. Rlles, Civil No C~71-2270 RFP, 3}3 F. . - .
- * Supp- 1306 (N.D. tal. 1972), aff'd, 502 F. 2d 963 . Y ' .
©(9th’ Clr. 1974), furfther briefs flled April 1978 ot

This case challenges the ‘uge of cuituraily ‘biased 1Q tests to diaghose ! :
and place black children in classes for the educable mentaHy retarded. :

In its post-tzial brief fled on April 37, 1978, the United States as .

amicus curiae asked the court to enjoin the use ‘of standardized Q. .
tests which are found to be culturally biased for diagnosis’ of mental ‘ '
retardation in black chlldren in -California public schools and to enjoin

~the use of such test’ reﬁults o place black chitdren in publlc school.. ¢
EMﬂ classes. It is prop ed that defendants must affirmatively estab- !/

" lish that standardized I tests, other than ones found by.the court .
‘to be’ cu}turally blased’, are not culturally biased and are valid for . .'
the purpose utilized. The United States also, seeks evaluation by -
defendants of each black c;hlld diready placed |n public school EMR
dlasses and that each . such child be .accorded the remedial educatlon
n‘@pes':-.ary to provide .hlm an opportunity to function in regular classes.

- [ L] - » . =
1 . B . ¢ h 'l N ¢

" B.. COMMITMENT | . ‘ .
. . . . . - )

W

. ] i (D.D. c., July 26, 1.978)"’ 5

After a two-year stay, the court heard oral argument - on pIaantlffs .
pending motion for summary judgment on May 15, 1978, At that time ey
the Federal defendants and the District of Columbia as amicus curiae .
conceded the unrconstitutionality of the statute.at issue. Thereupon,

the court ipstructed the parties’ to propose an- order "assuming that

the Court would hetd the statute unconstitutional . ™~ = .. - L
Followmng a "number of submissions’ by .the par’cles and a\ eriod of . )
ouyrt-assisted negetations, the court fited in the ‘record on%uiv 26, . S
1978, a proposed order and gave the parties two week§ for ob]ectlons R
and responses. The case is now under submission. ]

.
£ d

GEORGIA™ Parham, et al. v. J.L. and J.R., 412 F. Supp. 112, . . = . ro e
. 412 F. Supp. 141 (M.D. Ga. 1976), probable jurfis. » =~ | -
. noted, 431 U_,S. 836 (1977), order for rehearing . L, .ty
_— entered Jan 16, 1978 (No *75-1690). ST
f R " R ae . . v, o= "' M
The new argument before the .Supréme Court has heen set fér Oc- . e
tober 10, 1978. |Institutionalized Juveniles v. Sécretary of Public Wel-¢ - R/
fare (reported previously as Bartley V. Kremens ) wilt be ‘heard at the R
same time. * . : . . .. LA

. .
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_PENNSYLVAN!A . Bartley v. Kremens) 402 F. Supp 1039 (E.D. P

L - 1975), vacated and remanded 431 U.S. 119. (1977
.. on_remand sub nom. lnstltutlonallzed Juveniles
C e \— V. Secretary of Public Welfare, No.,72-2272 (E.D.
‘f’ \ Pa . May 25, 1978) k Voo .

In 1977 the Unlted St;a s Supreme Court remanded ‘this’ case "for con-
sideration of the class definition, ‘extension>of those whose interests

1

A

. . are, material, and -substitution of class representatives, with live -
claims." 431 U.S. at 135 - |
N . s Lt .
.7 0On May 25,1978, the three-judggﬂrict count entered its jydgment

and order. It recognlzed two subclasse f plaintiffs (all juveniles
under the age of 14 committed as mentally H to ‘'mental health facili-
. . ties; alb juvemles under the age of 18 committed as mentally retarded
. . tor mental health facilities); dedclared unconstitutional sections of the
- Pennsylvania Mental (Health @nd Mental Retardation Act of 1966 and
the Mental Heaith Procedures Act of 1976; and enjoined defendants
from accepting or continuing the admission or commitment of members
of the subclasses ‘to Pennsylvania facjlities unless certain due process
procedures zre provided, including nL
commitment hearings, counsel or other tramed ('epresentatwe during
all steps of the commitment procedure, presence of the juvenlle at all
commitment hearings, opportumty to be heard, opportunity to present
. witnesses and to .cross-examine adverse witngsses, a finding by clear
and convincing proof that the juvenile is i need of ‘institutionaliza-
tion, probable, cause hearings held within- 72 hour% and full commit-
ment hearings within a week of initial detention. .;Chlldren who are
memhers of the defined subclasses already admitted of committed are
to be either discharged or released or ret:omrgltted according to the
procédures qutlined.in the order ynthm 180 d ys of the date of the
order. .
. [
The State has appealed, and the Supreme Court ghas set oral argument
for ‘October 10, 1978 (with Parham)

] ) . 1 !
s C. CONFIDENTIALITY ‘ ")
MICHIG{&‘N:_ Phoenix Place, inc., et al. v. Michigan D_partment of

Mental Health;* Civil No. 77 73 200 CW {(Cir. Ct.,
Wayne Cty., Mich. K June 20, 1978). T,

Plaintiffs in this class-action swt are Phoenix Place, Inc., a nonprofit
corporation which contracts with the Michigan Department of Mental
. Health through the Wayne County Mental Health. Board to supply
services to mentaliy retarded and developmentally dlsabled clients of
»that organization.  Defendants are the direttor and members of ihe
Department of Mental Health. Plaintiff Phoneix Place serves approxis
mately 250-400 mentally retarded and developmentally disabled peopl
- in Wayne County, Mlchlgan .

tice of probable gause and full

/ . ” . . -
S e .
v .
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The case was initiated by a petltlon for prellrnlnary m;unctuon seeklng
‘to enjoin, defendants from entering and adrmmstermg the Program
Assessment Chart, a series of evaluative forms required by the State
Department of Mental Health for measuring .clients' progress, claiming

" that use of such forms comprising the PAC is unconstitutionally in-

trusive upon the right of privacy of mentally retarded and develop-
rnentally disabled persons who receive. rnental health services through*

‘the Department. :

In its opinio -on(jne 20, 1978, the court found'tha:c thejPAC required

excessively intrusive observations of mentally. retarded persons,

conformity to arbitrary standards and a treatment of mentally retarded
persons inconsistent, with the State Mental-Health Codé which requires
that clients of the Department be treated with human dignity.

N
L]

[

1 : . .
In granting the preliminary injunction, the court noted that "“{t]o -

many of .the retarded, the institution which cares forsthem is the
family [or]l family mernbers who are cooperating with various institu-

* tions for their care. It seems clear, .therefore, that there is a con-

stitutional right of privacy vested in the mentally retarded in rela-
tionship to the persons who are provudlng trajning and treatment for
them.". In order to complete questions on t,he mandated forms "mem-
bers of the family become gevernmental agents, spying on their Kin,
and if the observations are made by officials of the gavernment, it
calls for impermissible spying and intrusion upon very personal mat-
ters....To6 say there is a compelling state interest in such intrusion
Is samply saying that. the principles of prrvacy are not appllcable to
the mentally retarded." .

-

. D. EDUCATION

"ARIZONA: Eaton v.- State .of Arizona, Civil No. 329028 (Superior

' Ct., Maricopa Cty., Ariz., file
The trial court denied the defendants' motfons to decertify the plain-
tiff ahd defendant ciasses and some of the defendants bave appealed
the refusal to decertify the defendant class. A motion to dismiss the
appeal has been briefed afid is pending in the Arizona Court of
Appeals. Dascovery is cont—mulng in the trial court

AREENE Y |

CONNECTICUT: Connecticut Association 'fbr Retarded C:t;zegf

¢ State Board of Educatien, Civ .No. H77-122 (D

Conn., filed March 10 1977y,

December 10; 1975).

As a result of thesinstitution of this sui}, the Conrecticut General
Assembly repealed the challenged statutory provision (§ 10-76a(f) of

the Connecticut General Statutes). The repeal is effective oSeptem- *

ber -{, 1978.

LY
L]

Counsel for plaintiffs are curréntly preparing a' consent decree.

k)

#

*




7 Stuart v. Nappi, et aI ., 443 F. 'Supp 1235

. CONNECTICUT:

(D Conn 1978) _‘ R

., ary 27
dascwery is being he,d in abeyance pending the coprt's

¥ defendan
i.e., without. afly invéStigation of ‘the particular-fadts in the case).
Plamtiffs,ﬁl’an to ove for class certlflcatlon after disgqovery. o

-

/

1978 and a motion: ko~ compel anSwers on |March 10t 1978
Fecusuon on

ts! motion. to deny class .certification (as mat

- 1

er of law,

_4NDIANA: Doe v. Grite,* Civil No.' F77-108 (N.D. n

. T e

Plaintiffs in this class-action suit are 113 severély.retarded children
who claim that the State has failed to provide apgropriate special
‘education services for them due to inadequate numbers of special
education teachers and an inadequate level of resources. Their ciaims
are based on P.L. 94-142, the Education of All Handicapped Children
Act, and § 504 of the Rehabilitatjon Act of 1973. . —

Oon April 24, 1978, the ‘court dismissed all claims based orv P.L. .
84-142, stating that there could. be no cause of action under the
statute until September 1, 1978. Plaintiffs' ;motion. for a preliminary
Jinjunction was denied on May 18, 1978. The case is currentiy pend-
ing trial‘on‘ the merits. ' .

, <qL .
New Jersey Association for Retarded Citizens v. g
New Jersey Department of Human Resources, No.* .
C2473-76 (N.J. Super. €t., Ch. Div., Hunterdon
Cty., filed March 14, 1877).

NEW JERSEY:

On July 7, 1978, trial in this case was pﬁstponeﬁ for three months
over\the objections of the plaintiffs. The Department has alleged that
it is making substantial changes at Hunterdon State School, and the
; court is allowing time for the aNeged changes to be effected.

NEW YORK: Woods, et al. v. New York City Board of Education,
- &t al. (E D. N Y., filed August 3, 1978).
Plaintiffs in this. suit are two mentally retarded chitdren' who are

Hepatitis B carriers. Defendants are the Board of Education, two
public school principals and the chairman of the Cornrrusszcm of the
Handlcapped Dlstrlct 27. .
The complaint alleges that thes two Named pJalntlffs were 5uspended
from public school solely because they were Hepatitis B carriers; that
they were hot afforded a due process hearing; and that they were
not proviqed with any instruction, including home instruction, ‘at any
. time during'the suspensions. . oL

¥ 4 -

.

..‘“Api"il 204', 1978).
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:- ' The cornplaint seeks declaratory rellef pursuant.to 20 U.5.C. § 1413,
L: ©, 29 U.5.Ci§ 794, 42 U.S.C: § 1983, the I4th Amendment to the Con-
8 " stitution and pendent state laws and regulatlons. It also seeks mone~
T tary darnages. ) .. . . . . ) -,
: _ . \ N
.- NORTH CAROLINA North Carolina Assouatlon for Retarded
- . ., Children, et al. v. State of North Carolina, ~
. .et al., Civi} No.. 3050 420 F. Supp. -4%1

¢

(E.D.N.C. 1976), consent decree entered,
July 31, 1978 -

[ o L

On July 31, 1978, the federal dlstrlct court for. the eastern district of"
North Carollna (Judge Dupree) entered, 3.consent decree agr'eed' uppn
" by the partles as to the right of each plaintiff to a. ff’ee and appro-
priate ‘public schooi education. The .decree provides, l_t‘e,_&alia, that+
defendants shall comply 'in every respect with the Education for All
¥ Han‘dlcapped Children Act and § 504-of the Rehabilitation Act of ‘1973
that: a "plan of cornpensatory education shall be drawn annua!ly to
BN provide adequate”educational services to those beyond schooL age; and
that a threé-member review panel will monitor cornpll‘ance All ailega-
tions relating to alleged constitutiénal deprlvatlons in. the five North ,

. -

.Carolina mental retardation Qenters remain - pending. he court has
¢ declined to certify the case as a class action. . ’ .
S TENNESSEE: -Rainey v. Tennessee Departmeht of Education,
. _ No. A-3100 (Tenn. Et. of Appeéls, August 7, 1978).

on August 7, 1978 the Chancery. Court for the Davldson County- at
Nashville# Tepnessee, issued a Memorandum Opinion on relief sought .
"by the plaintiff, class concerningsresidency requirements for the edu<
. cation of deinstitutionalized handicapped children and the, due process )
- and least restrictive environment issues involved ig the case.’
. Chancellor Cantreli ruled that the State of Tennessee has the ultimate
. . responsibility for providing special education services for handicapped
children and that the county from which the childrén came or in
i which. the parents resice is immaterial. The defendants .were-enjoined
. from sing the 'legal residence of parents to restrict provision of spe~ . v
cial’ ‘'education services for, handicapped children who were deinstjtu-
« tionalized from developmental centers operated by the Tennessee De-
partment of Mentai Health. A ruling was also made ordering the de-
~ fendants, withint 30 days, >to implement the present due process
. hearun& mechanism_under the Right to Education Office to education
) decuslons by State-op,erated schools which are subject to regulatory )
control ‘of the State Department of Education. Defendants are re- ¢

’ ; thred to_report to the. Court within ‘60 days the mamner in which ] » )
* campllanqe with this requirement has been effected.  Defendants are
"+ ', -also ordered to report to the court within 30 day$ .the identity of all ' £

R istate-oper'ated schools which’ are ‘not subject to regulatory control of
' the Staték Department of Education and/or the State Board of "Educa-
tion, the method for admission of a handicapped child to each ‘school .
and’ the defendants' plan for assuring compiiance by said schools with ,
: 'the due‘p’rocess requiréments. : .




. and 'thé Ténnessee

for cdnsideratio
A,

. fore September waduld be |mpr‘act|cal Y

"WISCONSIN:

The court also enjoingd’ the defendants frorn eriforcmg or relyang o

-Tenn.. Code Ann. § 49-2033(B) whlch aliowed legally blind ‘chlldren

th,rough their parentg, to choose between education in r'egular classes

chool for the Blmd .The Chancelfor ruled that
the placemeni of the c¢hild at the Tennessee School for the Blind
would vio, tg federal, requiremerits of ‘a least restrictive enviromment
and the’ equal prgtactlon glause of the l4th Amendment to the United
States Constitutioh,. if- the blind child can be prowded an approprlate/
eduration o the logal schoot system.

VIRGINIA Kr se v. Carnpbell, 431 F. Supp 1§0 {E.D. Va ),

‘vad¢ated .and remanded, 98 S. Ct. 38 (1977), o
8 oL -.F.-Supp. (E.D: Va( Jan. 5, 1978). -

On October 3, 1977, the- Urited States Supreme Court vacate
threerjudge coupt decision ofrtg\arch 23, 1977, and remanded the-case
of the claim

of 1973. On January 1978, the United States District Colirt for
the Eastern Djstrict &f irginia ruled for defendants, stating that
under § 504  private school furding “for handicapped childre

required before September 1978 and that |rnp!ernentat|on of

Couns,el for glaintiffs flled an appeal with the‘,Fpurth CII‘CU
Virginia legislature KRas since revised its tuition reimburse
to plaintiffs} satisfaction.
contemplated:

nt statute
Accordingly, no further legdi actlon is’

_Panitch_v. State of Wisconsin, 371 F. Supp% 935, ‘
390 F.- Supp. 611, (E.D. Wis. 1974), 444 F;- Supp. 320,
|~+ 76 F.R.D. 608.(E.D. . Wis. 1977), per curiam order;

7 Aprll 18, 1978 L

r [

On Novem er 21, 1977, a three-judge d|stl‘|ct court grahted plamtlff'

_motion fo# summary judgment declaring that def‘endants' palicies and

practaces denied plaintiff class an education at publlc expense i
violation { of the equal’ protectton clause of the 14th Amendment. The
court ordered defendants “to provide all the members of the plaintiff
tlass {Jﬁandacapped educable: childrén between 4 ahd 201 with - an
educati at public. expense whiph is sufficient, to rtheir needs .and

generafly .equivalent to the education prowded td nonhandicapped

childrén. ' _ . / -

- 4

In a .per, curiam gecisioq of April 18, 1978, plain iffs' motion for a
special, master wa$s denied;, as was one joint mtu school district's
motion to dismiss. Attorney's fees and guardian a litem fees were
awarded in tHe same order. o oo

» LA

i

i

/
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ased on § S04 of the Rehabilitation Act: -
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‘. E. EMPLOYMENT . . o T

‘ . ) A ’ t " ) T ( ' "
" .
TENNESS‘EE Townsend v. Clover Bottorn ‘Hospital’. and School .
£ .. A-2576 ‘(Chancery Ct., Nashville£Teng, 1974), 513 _ SN
LT ; S.W.2d 505 (Tenn. Sup ct. 19%4), apﬁea! dismissed =~ .
.. e+« s .and,gertiorari denied Jlne 9 1975, case remanded to )
0 - R Chancery gourt . . . RS . .
" . . : . 4 <
- ’ a--"
P Plamtiffs filed a Petlton for Certlorari in the—*tsh‘uted States Suprerne . .
o, "Gourt:, in April” 1978 (Dooke't No. 77- 6572_), the petition wap demed on
. - June 5, 1'978 T . . P * /
l‘?:“’“—-.;"-,.,:-::_'_.‘e, . ) st s " “ e, AR * * X ‘{v . . *
." — "' 5 3 - - i . - . .
s . - . "y \ ) - . . L. ) -

. PROT‘ﬁcTION FROM HARM , : P : 5
- * . . v '%t ; = .
= M!CH!GAN Michigan Association, for Retarded CLtfzens, et at, v. .
- . . _Smith, et &., Civil No? 870384 5. D Mlch filed" . »
' . Feh 21 1978) e e

[ . .
- . ]

.‘ln June plaintiffs flted their amended complaunt which basically . seeks’
the kind .of relief granted in" Pennhurst.” *Plaintiffs maintain that .~
. m’eamngful rehabilitative services cannot be given mentally_ retarded :
persons in large institutional settings. The copstitutional and statu-
tory equal protection thrusts are particularly significant in Michigan . '
because . of the presence df the Macomb-Qakland Reglonai Center. : 3
That Departmént of Mental Health facullty has all but 90 of its several - .
. . hundred redidents _in community placernents many of thChalt r‘gns, i . N va
: nearly ali of which- it funds and supervises. ‘Plymouth Center*resi- e .
dents are a comparable populatlon but do not have accﬁs to a cong-,
parable prograrn -, ., -

-
w

. il
- -
L] . ‘.
. a_n - - - ~
]

Defendants have filed an Answer, contesting boths4 "right to com- - , ‘
»  munity .placement! and the suitability of many Plymolith . Center resi- .
' dents for community ‘placement. Discovery is just now beginning.’ .

. .
— . . . N - . AT

At

NEW YORK: New York State Association for -Retafded Citizens v. - L
_ ‘Carey’ [Willowbrook],” 357 F. Supp. 752 (E.D.N.Y. =
T 973§ 393 F. :Supp. 714 (E.D.N. Y. 1975). S
= . .

In March 1978 the court affirmed .a Review Panel recommendation o .
.cailing for an- additional th.) staff members of the Consumer Advisory e -
Board, one of .the advisory bodies monitoring. implementation of the ' ‘ '
consent judgment. . The State appealed that order and is argumg in. ., .
the Court of Appeals for a very narrow interpretation of the power of
the Review Panel, 'the key implementation mechanlsrn. Argument is

. set for October 1978. ) . .

LY . - b

L

\ ,

The Stafe has also, asked the District Court to rnpdlfy the l‘Stlpulatlon ' - 4

. and Order on Consent” that settled a previous contempt motion so : o
o that tHey need only make 50 community placernents Rer month instead
of 1Q0. as' ordered. They have argued that 100 is Impossible, Mos‘g
Jplaintiffs oppose the motion.unless the court orders automatic fines, .

for noncompliance. Argument is set for %epternber 11, 1978, . | ) .,

- - N - . ) ‘“‘; e— i | . y . - . ) Y *.
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.. - .. The &o also deglded that that port:on of the "Stlpu[ation and Order

,,4, aat Willo brook did not wolate the State COI'IstItIJthI'I or. statutes. The -

o O :»Union, hlqh has been }omed for this _issue, has filed a Notice of .
LUt ¢ pappeal.| <. v o _— : e 5
1 N N ]

L .~ PENNSY '.v,ANiA: . Romeo . Youngberg, ,Clwl No, 76 3429 (E-D.
’ . ] . Pa., Aprll 28, 1978) ' . e

< oA © Affer a3 jury verd:ct |n favor of defehdants entered April 28, ‘19?8 .
p‘iaintiijf appealed to the Third Circuit. . The principal issue ralsed by
- - plaintiff[in his appeal is the trial. cOurt’s refusal to. pérmit p|a|ntiff o .
s . intr_oduct any expert te;;t:rnOny1 deteloping a causal relationship be- ,
) * . tween defendants’' tack of .progsamming at the Pennhurst State School -,
w and Hyshital and the physical attack.s on the plaln'tl f b‘y _other resi- "-'3"
ot .+ dents the hospntal. e i

- i

»
- + . .
< “: . . i

N 3 “STEleleTION S
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J D’ISTRIC}I’ OF .GOLUMBIA: Relf V.2 WelnberL, National Weifare
E S S b ' Rights Association, et al. v. Welnberge e
. ro S “ (372 F. Supp. 1196 (D.D.C, 1974), 403

.

’ . = T F. Supp 1235 (D.D.C. 1974), 565 F.2d
.. - 722 (D . Clr 1977) . ,
,- Final regulations on sterlllzatlons f;nanced by prograrns funded by the
. Departmint of Health, Education and Welfare aré expected to be .
pubfished in the fall. - , -0

. - - -~
o " " . .
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H. | TREATMENT - e L

[ . " ALABAMA: wyatt v. Hardlnt '344 F. Supp. 373, 378 (M. D Ala.
' N € 1972) (subsequent citatidns omittéd). - _ ;o
. - ' Dlsc.oven‘.y ‘relating fo Alabama's mental retardation faclllties was re-

opened, |and the parties were granted until October 15 1978, to’ com- ’
plete di xcovery . Discovery has been ongoing for the 1ast -several
b e months ith plaintiffs and amjci propounding mterrogatorzes, taking
depositigns and making tours s oF Partiow and the State's three devel~ -
- .oprnentaIcenters for, the mentaIIy retarded with experts in the mehtal
retardat n field T <y . . ’,‘

+ . o ‘ .
3 . —
. N . .
-

) The,, codrt conducted a hearing on August 28, 1978, in connectlon
. . with a geriés of motions filed by plaintiffs,” amici and the defendants:
.77 Among the motions heard ahd deniéd. by the court wag the _defendants’
L .+ motian dissoive of modify the court's .Order of April 13 1972 ;_ns}
‘ Iight of he Supreme Cowurt decision jn O'Ccmnor V. Donafd$0n ’ .
) At the earing, the, court reaffirmed that plaintiffs and arnicl‘s dls-..
“ . covery would close on October 1, 1978, hawever, the dpfendants were

granted n addijtionat 30 days for dlscOVery. . \

. \)‘ B . . == ‘ . ‘ .vt ' 14 . 'I.‘i‘ " . ) c “
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s Piai,ntlffs and* amici'é motions for further reljef ard for the appOtnt-

- ment- of a special master, as well as the motion for amicus curiae
Z-United States . for an amended medication standard, were set for a
hearJng on their merlts on November 20, 1978 -

“-t

. * IZJJE;TRICT°~ OF, COLUMBIA: Evans and the United States V. : =
= o, ._: . - = ~Washington, et al., Civil No“?ﬁ-0293

. o : (DDC,June14 A9m8yz L o
On June 14, 1973 Judge Pratt entered a Final Judgmen‘?t-and Order in

. this case. The court found defendant District: of Columbia.officials to 5"

" have violated the constitutional rights\of>mentaily retarded” resi énts-

- of Forest Haven, Laurel, Maryiand, under™ the fiffh and eighth .3 d-

ments, to adequ,ate tredtment and habilitation in ‘the setting least™ -
restrictive of n-@wdual liberty amd to freedom from harm. .

Plalntlffs,‘the United States as pIa|nt|ff m‘l:ervenor, and «:ha-fendantsl
negotlated the Order which was eritered by’ the court The Order '
enjofns defendants tp develop and provide each ‘of the 1100 class ‘-,
members ‘with an individualized assessment . of his/hef abilitids’ and
needs, and with an habilitation program ,Of partlcufar significafice is
defendants’ d_uty to develop and creaté the necessary community-based -
placements to proylde all class members with community living arrange-
ments, t;lay programs and serilces as are suitable to.each
The mecharu,ﬁﬂl through whiche the necessary pIanmpg for lmplementa-'
tioh of the Order is to be accomplished js the appointment "by de-~
fendants of. a Developmental Disabilitiés Professional- (opP)* with a 7
qualified staff. Plaintiffs and plalntlff intervenaf are to partlcnpate in
the selection of the DDP and in determining the criteria for selection

, of the DDP and his/her staff. Defendants and the DDP must submit
plans for lmp_lementatlon of the' Order for the Court's_apprbval.

Defendants are also enjained to remedy constitutional violations in the
. institution, involving, e.g.,yiradequate -Medical care, improper use of
seclusion, restraint and psychotropic medication, unsgfe, inhumane
living cond|t|ons, inadgguate stafflng,_staff/restdent abuse and s~
~dent injury’ caused b¥¥other residents, in order. to safeguard resi®

dents duping the perlod of transition to the community . ) e
- . ’ I. 1 a4
D!STRICT OF COL-UMBIA Kentucky Assoclatlon for Retarded =
» . Citizens, et alj v. Califano,* ,\C;lwl No.

L

78-1398 (D.D.€., f;led July 31” ?@ o

b. 4
Mgiftiffs in this cIass -action suit are  the Kentucky Assoclatlon for
,Rz::arded Citizens and .four named mentally retarded persons. pe- N
fehdants are Secretary of "Health, Education and Welfare Joséph A. 4 .
. Califano, Jr., the Admginistrator of Health Resources Administration of ' -
HEW and the Regionafl Health Administrator of HEW Region V.

The complaint alleges that Secretary Califano has assured Medicaid }
funding for Qutwood, a "large, remote, total institution for the cus- - Con 4

LI : ’ . . ' ‘3 \
o -9- . . :
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'The complalnt charges Ssc’rfetary Calif&na with Violatibn of statutory

ho“. .
"3 .

tody of mentaiiy retarded persons" " near Dawson gpringsf Kentucky,‘
“contrary o the-federal governmeht's pol;cy in favor of ﬂélnstltutlon-
alization of mentally retarded persons. ‘fhe méntalfy r tarded plain-
tiffs, it is al,leged, need care and rehabllltatlon in a morge normal, less
restrlctlva. en.ylronment than the new instituiton would owde

3

and, constltuttonal obligations in approvmg federal’ undlng for .the
facifity and equests a coyrt order requlrlng his revigéw of the States }

_'Iapproval of the institution. Plaintiffs sdek to reéquire Secretary

’On Ju‘ly 1‘1 1978»,» District Court Judge William Stafford |§s\ued an

Lalifano to enforcé strictly ‘federal laws .which mandate strong justifi-

.catl.on- for uwestment In new, institutionkl fac|I|t|es A - e
.ro' . "
. FLORIDA Donaldson V. OConnor, 3422 u. S 563 (1975) - .

brder rui'lng in, plalntfff's favor. ph-each of four jssues relatifg to the
determination eof reasonable attorney's fees Uhder the Civi Rights
Attorne's Feea Awards Act of 1976. 'Specmcaliy, the court ordered

tli\at . R . e

.
’

EN -~ ' % L ] 27 .

~ L}

. : oA : .

1. The hourly rate at which fees for plalntlff's attorneys*
should b cdmputed is rot limited to the hourly rate in

.salary or gimilar compensgtiors paid to pjaintiff's attor-

- neys b\i‘ their  employers (who are non-profit corpora- . -
. tlons) dursn the domduct of this litigation. Further-

. ° " .more, such ourly rate’ shoufd not be ligited by the B
fee schedule® establislhied. under the CrimMfal Justice
- Act, ﬁspemally in a case as significant as this. L -

2, In \ﬁew of the fact th‘i%l}lntlff Donaldson secured his
.release from Florida St Hosp!tal after bringing this

~ ,  case, and that thls case has been of great value in
’ clarlfylng he const:tutlonal rights of civilly committed
. /rnental “p |eﬁts throughout the nation, plaintiff's:
aftorney’s fees in this case are not te be limited to the
amount paid: @ plaintitf in ‘settlemgnt of his damages

. .actlon. . w'f_ | | ;
- 3. Plalnt!ff |s entlt!ed to recover fees for aII work reason- -
"" . ‘ ..’g . ably reIateef ‘to the’ Ilt!gatlon of this case, including

.3 - but ndt limited. to all work reasonal:!ly related to Secur-
ing . plaanff' {eleaSe from Florida State Hospital;

. s securing the ]ury Vverdict that def ndants had violatéde

. plaintiff's "constitutional -rights ' ahd were liable , in

¢ damages; def"ndlng the jury verdict-on appeal to the 4
“Fifth Cicelit and “the Supteme TCourt; securing a
damages settisiment from defendants; and resedrching

, issues relating to the entitlement of attorney s fees and

. the determ]nq&on “of the. amount -of reasonable attor-
ney S .fees which should be awarded in this case. The .
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core of the reasonable fees - calculgtion shall be deter-
. fijned’, byo"mult'iplying the numbery of hours of work

© e perf’ormed %s - detepmined above- trnes’ an appr0pr|ate,
) . Shourly rate, based upon the hourpy "rate which “attor--
o % . neys of qgmparablq, experienge ‘arjd ability would re-
r LS.« ceive for, ather- complex *litigatiop. Once this core
. I amount of reasohable fees: has‘ beeh talculated, it shall ",
S - o 't then be adjusted in ‘light of the.other Johnson faclors.
. 2 . + . No -fées shall: be paid for work which was either dupli-

. catlve or -not rehsonably Felated to|the litigation:

-
- - » ]

a’ reasonable hourly
Ilrmted to the cus-
in the Tallahassee

4, }n the glrc -anr.:e§ of this case,

. cate far pla |ff's attorneys is. n

\ tOrnary Jhourly ™ rate £or attorneys

" N?a. . .-?‘ .

] -

The court then gave the'. part:es 30 days from the date of nts order t
meet.in‘an attempt to arrive at a stipulatlb an, the arnount of ‘atton
ney's: fees owed to ‘plaintiff. .if agreemer|t ‘tould not be reachefl
within that tlrne, courtsél for plaintiff were directed to notify thre
court, so that a_hearing for the pu:lrpose f establishing reasonable
at"torney s fees ‘could be scheduled. ‘ . ‘

i ’ 4

» O

Atternpts tq megotlate a reagonable fee seﬁtlernent appear to have
" foundered, and plaintiff plans to return to the gourt to request a
hearing to establish the 'acmallamount of rea nei'ble attorney s fees to
whlch Jhe is ent:tled .

LOWISIANA: Ga_xw v, Chet‘_yr ¢t al., 437 F. Supp. 1208 (E.D.

' g La. 1976), 429 F. Supp. ~ 711, 441 F. Supp 12y (E D.
L ¢ Laome7n).

(nf

f

On August 8, 1978, p'lamtuffs filed a motion for appointment of a
* special master and ,development of an implementation plan by an ‘ex-
pert panhel. In this motion, plaintiffs pointed to the slow progress in
finding appropriate community @Skacements for class members and=the
- jack of an effective monitoring rnechanlsrn to determine "actual," as
+* . .opposed to paper,'f complranCe . ’

MAINE‘ Wuori V. Zitnay, No. 75-80- SD (s. D Mame, July J4 1978)

On July 14, 1978 Federal Judge Edward T. Gignoux signed into law
a«< landmark decree protecting the civil rights of mentally retarded
persons in Majne. Attorneys in €he case hailed the decree .as the
first judicial order to establish detailed standards for the ctare and
reatment of persons in community settings, as well as for those still
in. the institutien. The.dgcree recognizes the right of mentally re-
.- tarded persqns released: ‘from an institution to the community, to
receive "habilitation, includings medical treatment, education, trainlng
* and care, suited.fo their needs, regardless of age, degree of retar-
- datlon or hand*dappmg condrtebn " ' . -

PR
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The decree requires defenqants to: - Loy ot - T

‘[. Reduce Pineland Center to 350 beds wuthin two- year‘s, " N
2. ° Establish wrthin ope year 130 plaCements in,group. homes, fostér
homes, boarding homes, apartments, sheltered workshops, and
day training programs to meet the neefis of resic[ents who wtli be
' transferred there. . S
3.  Annually establish 124 community placements tntil all class menm-
bers who need such pjacements have received them., .- J
'J . N . b
4, Provide that most placements will house less than.]5, persons and .
. that no placement shall - be developed houslng more than 20, pen-
- sons,
5. ' Develop an individual plan of  care, educat:on and tral i g for
- each ¥f the more than. 500 class members living in “the "dommun-

Jye.
S

ity, as well as for’ the additional 800 cIass members Ilwrrg .at
Pineland Center.

. LA
Insure that class members Iwung in the communlty are prowded
occupational 'theraplsts,

6.

the services of phys:ca! theraplsts,

psyghologlsts, sbee"‘h—-therapﬂsts doctors and dentests as ngeded
7. Provide respite “care serwces to assist the famllies of mentally

o

retargded persons ‘.

!

r ' i
Enforce phqupment food and. nutrition apd staffing standards
for residents of commum;y facnllt:es as well as for residehts of
Pineland Center.

- ; <

" Involve mentally rétarded persoris in activities' in the community

7 _ - -

\to the greatest extenf possible. '

»

L]

- K . S b, - ' . .
Require the 'adopéon of 'n%@#medrcatlon standards designed to
protect the resldents' right to  be. free from &nnedessary or ex-
cessive:- medlcatron .

?

" In addition to the pro'tectuons affor;jed mentajly’ retarded persons al-

readye living in the community, the decree also addresses p.roblems of
inadequate treatmént and insy fflg.lent staff at Pineland Center by re-
quiring (a) one aide for every six residents at Pineland Center- dur-
ing waking hours, (b) one professronal staff member to”,work with
every three residents, (c) six sgheduled hours of program activities
each wekday for all residents, (d) adequate and appropriate clothing,
and. (e) compensation for veluntary labor ( .

The ‘tourt has granted - plaiptiff$' motion for' tTTe appointmént, of a
special master to oversee the implementation of the'decree: -The mas-
ter, appointed for a two-year term, has been given broad authority
to mon;tor |mpIementat|on of the de:!ree _to 'make findings of fact, to

P -2 -
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Y .
-base recommendations on those findings and to resolve disputes be-

tween the partzes,
MASSACHUSETTS Brewster v. Dukakis, No. 76-4423-F (D. Mass.,
filed March 15, 1977).

The first bhase of /tRe~planning process in this suif has now, been

completed. The pérticipants in the process -- the plaintiffs, the De-
partment of Mental Health and the Attorney General <- have produced
a comprehenslva plan for providing community residential and non-

residentiai services in the Jeast restrictive alternative to mentally disv -

abled persons in Western Massachusetts

+
L

These docurn_ents and the interirn contlusions set forth in the summary
have. been sent to all the defendarrts, inclfuding the Governor. De-
fendants are to formulate theit response to this plan within 30 days.
If their respon3e is acceptable to the plaintiffs and the .court, imple-
mentation of a community system of less restrictive alternativées will
begin immediately. Negotiations will .then continue to deal with the

problems of and schedule for implementation, as well as procedures’to-

insure quality control in newly developed programs.,
MINNESOTA: Welsch v. Dirkswager, 373 F. Supp. 487 (D. Minn.
) 1974), S5Q F.2d 122 (8th Cis., 1977).

. » - '
Due to scheduling difficulties, “trial in this caser will not occur in

1978. Phaintiffs have r‘eq‘uested the earhest possible date in 1979 ‘but
no definite time has been set.

' MISSOURI:- Barnes, et aI.'v.-Ropb,‘et'"a’I/.-, Civil N6. 75 ¢v87-C
.- . (W.D. Mo., Central Divisien, filed April 11, 1975).

.

Parties in thrs eése were under a pretrial order which set Augus-t
1978 as the targgg trial date. Although the parties adhered 'to the
tried preparation sthedule called Tor in the pretrial order, the court.

has not yet set the action on its docket for trial. Plaintiffs have‘.

filed a motion to havd trnal},s’é’t at the earliest possible date.

) M!SSOURI: - Caswell V' Califano, No. iﬁl? 0488 CV w-4 (W.D. Mo.,

.filed June 30, 1977).

An order of conditional” certification of class was entered”. by Judge

" Hunter on June 6, 1978, on a stipulation by all parties. .The court

has vet to ruie on the state defendants' -motivh to d|srn|ss in the

mterlrn, discovery is proceeding.. *~ + . .

L MONTANA:. United States v. Mattson, Civil No., 7A138 (D

. Mont., Sept. 29, 1976), appeai docketed, No. ° _
76-3568 (9th Clr , Dec. 3, 1976). ot
- ) . . »

Oral argument still has not been scheduled.

S S ¥
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EW JERsEY ‘s In..th.e Matten of C. S "Docket No HNCC 11 75 (Hun-
-’: ST v <b terdgnl ’County, M. J , April 1&; 1977).

-
u

%‘ L3
3} angdmen't glas heard on this matter oh May 22 1878, but a
sinn pas nOt yet been rendered. L Lot

R 1
5 n. *-

-WASH INGTON Wa'sh:ngtm Association for Retarded Citizehs v..
Thomas,* No. C-78- -163 (E.D. Wash. , filed June 16, ?
. 197'8) . ./ . ]
. 'i’ 4 ";.‘ .’6 4 -

- -Plainfffs- are resndents of flve institutions’ for rnentally retarded per-
“sons .ip "Wéshingten State. They bring this ' Pennhurst-type class
aétldn*‘aileglng t they have suffered years of physical, intellectual .
and ei’rnotlona .injury, deterioration and deprivdtion and that this

' 5}tuat|¢n is, perpetuated because they agk, segregated in remote and
heavnly‘ populated institutions and are denied access to approprlate
é’erw‘tes in the least restrlcflve. settu;g

sl an T

Al
= 4

o
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-
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' P.l_alntlffs allege that these practices wolate their rights umder the
fipst, fourth, fifth, eighth, ninth and fourteenth amendments to the
Constitigtion; the Rehabilitation Act of 1973, 29 U.S.C. §8§ 70l et seq.;"

. " the Developmentally Uisabied Assistance and Biil of Rightssict 42 .

- U.S.C. '8§§ 6001 et seq.; T|tles XIX and XX of. the Soclal Security

. Act, 42 1K.5.C. §§ 1396 et seq. and .§§ 1397 et seq.; tl',e Vocational
Educatlon Act 20 U 'S.C. §§ 2301 ‘et seq.; g4nd 42 U.S.C. § 1983. .

I
- [}

Pla}ntlffs Seek deciaratory and |njunct|ve rellef

©% .
I: ZON[NG\ -

-

-

. N oD
. B ., *

VIRGINIA®  INSIGHT, Inc., et al.v. City ofMahassas, et al.,
. Civil No. 78-255A (E.D. Va., filed)ﬁ\pril 17, 1978).

Since this case was filed on April 17, 1978, the Marassas City Council *
has amended the jocal zoning ordinance to allow group homes for. .-
mentaily retarded persons to be opéned’ in reSidenitial areas of thé”
City pursuant to a special use permit procedure. The INSIGHT
group héme has secured a special usk permit and has established a
group home, with five mentally retarded residents, in Manassas. The
lawsuit continues, however, to consider the claims of INSIGHT and of
the two mdlvndua! mentally refarded plaintiffs for damages fér |ola-
tion of their rlghts under the equal protection clause of the Constl-
“tutign, § 504 of the Rehabilitation Act, and Code of Virginia § 15.1-
486. 2, and for a declaration that the present requnrement of a spec:al
use permit v:olates the pre-emptive Virgmla statute. i

/

1978, and ;v

R A pretr:al conferenge in this case was. held .on’ August 17,
trial is scheduled for Septernber 7, 1978. . '

L] ' El




I, CASES WITH NO KNOWN NEW DEVELOPMENTS' AND- c;t.os;ao ‘
CASES REPORTED IN EARLIER ISSUES OF "MENT AL, Rji";‘ARDA:

TION AND THE LAW" . Loy .
o ' S :
»n L R - e _.'«.
L . R S
A. ARCHITECTURAL BARRIERS . h_:;‘--._i; - e
" Alabama: Snowdon V. Brrmmgham Jefferson Count ?f"brj‘sﬁ. ﬁuthorlty,
N No 75-G-33-5 (N.D. Ala., June 24, 19 S)n,_; T .
District of Columbia: Washlng_ton Urban League, xlné, v. Washing-
. * ton ‘Metropolitan Area Trangit Authority,,
) Civil No, 776 72 (D D.. C ‘1976)’ ' ’ oo

- Maryland: Disabled in Action ,of Battimore V. Hughes, Civil Action
. No. 74-1069-HM (D. Md.) ot

Ohio: . Friedman v. County of Cuyahoga, Case No. 835967 (Court
of Common Pleas, Cuyahoga County, OChio), consent de-
cree entered. November 15, ,1972. ..

-

CLASSIFICATION v

Xllllnms -State of lllinois v. Donaid Lang_, No. 76 Crim. 064 (Clr
- Ct., Cook Cty., October 11, 1977).

*

j.ouismna Lebanks, et aI v. Spears, et al., con5ent decree, 60 F R.D.
135 (E D. La. 19?3) .
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I11-FEATURE ARTICLE s N
(‘V . . . . . | . ( "‘ . f/ v
« ' H-~§ . | . THE RETARDED OFFENDER AND CORRECTIONS - LT . :
' | s ﬁ11es B Santamour & Bernadette west' - o Td :'

. At least three times as many retarded people are found in pr190ns ’
1n the Un1ted States than amdng the genera1 u.s. popu]at1on p

In a 1969 nat10na1 survey. of pr1sons and correct1ona] fac111ties ' .
Doctors Bertram Brown and Thomas Courtless found that, while retarded -
persons. make up only about three percent+of the genera] population, = -

, hearTy 'ten percent of all incarterated indiyiduals were mentally re-
ltarded with 1.Q.s.below seventy These f1nd1ngs have been verified
- -bY more recent studies which fndicate that in 1976 there were an
f astOUnd1ng 23, ?00 retarded persons in prisons across the natidn,
The. thh .percentage of retardad inmates does not, by any means
" indicate that retarded persons "are More prone to criminal bghavior .
-+ than are non-retarded persofis. Misunderstandings about .the nature of
“retardation have created a situation in which many people believe
~criminaTity and retardation.to be related in Some way; or that retard-
ation causes criminal behav1or But the condition of retardation.and
the behavior we call criminal are not> synonymous and must not_be con-
fused. Retardation is a condition’occurring before birth or during
an individual's developmiental years which affects his learning and
matiration processes. Criminal behavior, on the other hand, is the , }
- perpetration of an act adjudicated to.be illegal. . CoL

b2 ’ . ’ Cw N ) - .
1f retardation and criminality are not synonymious, or if there is_ K
nd clear cause-and-effect re1at1onsh1p .between the two; how can the X
proponderance of incarcerdted mentally retarded persons be explained? A
This paper wil) maintain that the answer is that mentally retarded s
¢ persons are at a distinct disadvantage in the criminal justice system." '
They are effect1ve1y discriminated against intenrtionally or uniten-
tiona]ly, both in court proceedings and in correctional facilities.
.Largely due to failures of the present criminal justice system --
ailures caused by a lack of’ understanding 6f retardation -- @ mental-
1y retarded person is (1} more 11ke1y to be convicted, (2) less 11ke1y

AN ~4 oo J -

Miles Santamgur and Bernadettelrecently conducted an extensive’ -

national.survey of prisons and a comprehersive review of the research

and~ literature in prepavation of writing a prescriptive package for -

_ Law Enforcement \Assistance Administration on retarded offenders which

-was part.of an, American Correct}onal Association's ‘special offender

ProJect This’ paper is a digest of that effort.~ Two.books entitled
"The Mentally Retardéed @ffender and Corvections” and "Retardation. '

Corrections and the Retarded Of fender - An Annotated Bibliography" were

published: the :irst by the National Institute of Law.and Criminail

Justice and .the 1atter By the Presidents COmmittee on Mental Retardation
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to .receive probation or paro1e, and {3) (s likely to rectdivate thaﬁ
is his nonéretarded counterpart. X . )
¢ ‘ q.- ¥ o .

Mental I1liness and Retardatioh‘ ' ) ) Al -

-

The general confus1ol/ff3h a lack of comprehensxve Knowledge abous
mental retardation on the ‘part of professionals is further compounded ~
by the myriad of. Jegal definitions of menta) retardation which vary

Jfrom jurisdiction to jurisdiction. Very often laws make no dxst1nct16n_
' - between mengal illness and menta) retardation, and- very often the .

- solution employed in handling the retarded’ 1nd}v1dual is to place him .
in a mental hospital. Und rtain defective delinquency laws the

", mentally retatded are categoriied with the sociopath, and certajn sex-
ual offenders. Mental illness and mental retardation are two different.
conditions., . ' i .

..\

Competency: .
\ ‘

Very much reﬁate& to the confusion between mental illness and
mental retardation is the issue of competency. Competency can be
defined generally as the ability to coopexate with one's attorney in
‘one’s own defense ‘and the awareness® and understanding of the ‘conse-
quences -of those Proce€d1ﬁ§b In cases where the issue has been raised,
a judgment must be made in {rder to determine\whether the accused per-

* son should stand trial at the time, or whether a delay is in order
until the person is restored to competency

‘ " In the case of retardation, restoration to competency should not
be the_issue. This is-very different from the issue.of competency in
/_’,Aﬂgfation to mental illiness where it is presumed the individual’s "ill-
ness" influences his competency and restotration is possible. The
question the courts should we1gh is the person's Jevel of competency.
and his potential for becoming more competent. "Rehabilitation” or
treatment for the ment;]]y retarded offender should be directed toward
raising his level.of competency or providing a mentor or compassionate
gu1de to compensate for his def1c1enc1es - '
In,many cases mental illness is transitory often with a reduction
of symptoms leadind to recovery. But for the mentally retarded person
: the- deferment of trial for reasoms of 1ncompetency has very often re-
sulted in lifetime commitment to an institution since it is' not like}y
that the individual will be cured of retardation. (Wald) ) -~

\ LR

In many ways the use of 1ncompetency to stand trial has been .
detr1menta1 to retarded people, As the Pr951den’)s Committee on Men- .
’ tal Retardation (1974) points out

s, . R r

r}._ - * ‘ - + . *
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. . The mentaiiy retarded person is in a un1que1y

b . damned p051t10n before the courts. . If his dis-

= . ab111ty remains undetected, his chance of receiv-

’ ing propér court handling is reduced. But if his’
Jmpairment is recognized, he may receive’a long

. term institutional commitmént without a tr131 for

v - the aiieged offense. ‘

-t

. In recent years, individualé have become aware of the abuses in-
volved-with the use of the competency issue. The court recently con-

. sidered the matter in the cdse of Jackson v. Indiana, where the .
individual maintained that confinement under certain conditions deprlved
him.pf Ris rights. In the report on the status of current court cases,
the President’s Committee on Mental Retardation (1975) reports that
the SURFEme Court held, inter alia;

.that a- person charged by a State w1th a
cr1h1na1 offense who is committed solely on
account of his incapacity to proceed to trial
cannot be held more than the reasonable period .
of time necessary to detérfine whether there
is a substantial probability that he will -

4 attain that capacity\in the forseeable future,
; If it is determined that this is not the case,
then the State must ejther institute the cus-

tomary civil co oégpen proceeding that would V
_be required to ¢ t indefinitely any other
. citizen or release the defendant.

r

* -

\ - .
It 5 important to-observe that the usual discussion of‘competency
has dealt with the problem as if it were a black and white issue ---
either an individual is or is not competent The President’'s Committee
n Mental Retardation goes:further to suggest that the. courts shouid
ﬁecogn1ze gradatlons or degrees of competency - )

é’

- " r

Convictions;

«  -Mentally rétarded persons function at a lower intellectual 1eve1
, than do "nowmal™ persons. They also 1ag | behind in what i ca11ed
“adapt?ve behavior," or the apility to déal effectively with" One
"environment. They learn botfl academic subjects andgife skills more
sTowly than do normal persofis, and in some extreme cases they may
fail to 1earn such things at all. 'Thesd two factors of 1imited in-
{ tellectual funct1oning and lagging adaptive behavigr make the retard-
ed person an outcase in society. To be accepted for who he is, with
all his shortcomings’, special needs, and potential, is an all-too-
infrequent occurrence in the 1ife of a retarded perSon. The desire:
, for and. the need for acceptance is universal; the retarded person seeks
acceptance just as wé all do. Consequéently, a retarded person will
sometimés go to great lengths to please some individual who-treats

-27- 33 ’
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h1m with k1ndness or is attent1ve 1n some way. 8ut trag1ca11y, it
is this reaching out for acceptance, coupled with h1s lowar Tntell-"
igencé, that may very well place the retarded person at a d1sadvantage
when he is accused-of breaking the law.

"The fact that retarded inmates are anxious to be accepted and ~ .
therefore edsily persuaded, is verified to all junctures at which
the retarded person encounters the ¢rimihal justice sysiem. " Indeed,
- Giagiari determined that retarded suspects confess, react to friend-
1y suggestions and to intimidations, and plead gui1ty more readily
‘and more frequertly than do their nen-retarded counterparts. This
fact shéds a very revealing “Tight on the following statistics re-

garding court cases involving retarded defendants: (Brown and L
Courtless:) J
J -

- ="1In 59% of all ceses studied the mentally retarded person
entered a plea of guilty.

- In 40% of those cases where a gui]ty plea was not entered,

the retarded individual waived his right to triail Y/Jury

f""’ﬁ_ - The drresting charge was the same as the convicting charge

in 80% of the cases, meaning that only 20% of the retarded
individuals plea-bargained or were otherw1sq granted a
reduced charge.
- Confessions or incriminating statements,were’bbta1ned from
fully two-thirds of the retarded defendants.
. = In 88% of the cases, the verdict was not appealed.

-‘No post-conviction relief was requested in 84% of the cases.

"The failure of Judges and lawyers to recognize retardation and
their lack of undegstanding of the needs of- retarded persons may be
blamed for the fact that retarded 1nd1v1duals are taken advantage of
1n the area of adjudication. Cs . ,

Probation and Parole: , - . R IR

After his conviction, the retarded offender's ‘Hisadvantagé is
continued, if net magnified. He is less likely. than others to be
granted probation, since it is more commonly given to persons with

. greater intelligence and higher educational achievement. Work

history is another important consideration in_the granting of proba-
tion, and since the mentally retarded person is usually underskilled
and undereducated his work history. is not Tikely to-portray him as
a strong candldate for probation (Haskins and Fr1e1)

Denied probation, the retawded offender is most oﬁten placed %n
a prison. There, it appears, hig lag in development contributes to
his inability to complete those programs that are sometimes requiréd
for parole. In addition, his slow adaptatlon to prison routine and
his d1fficu1ty in understand1ng what is expected of him frequently

4

1
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It seems, then, that it is the lesser of two evdls to house re-
tarded offenders in correctional Tacilities. But. even wher? this
has been acknowledged, adequate rehabilitative programs for .the retard-
ed do not exist. Indeed. it could be argued that any "rehabilitative"
‘program would be inadecuate for the retarded offender. For what he .
requires, most often, is npt rehabilitation but. sinply, habilitation. )
. - - ’ N ~ .
Uhat will be argued here is that prisop progmams for the retarded
must deal with the condition of retardatjon as much, as, if not more
than, with the problem of criminal behavior. For. while a retarded,
person is not more prone to crimingl behavior than a normal person..he
o M2y b€ said to be either more or less prone than others to certain
causes of criminal behavdor.. - ) '

-

« . —

The major factors involved in most i1legal behavior may be divided
- into five general classifications: -(1) a misunderstanding of how to ‘
use institutions in society to attain desired goals in a legally
_. sanctioned fashion, (2) a sgriking out against society in frustration ‘
stemming from one's own limitations or Feelings of rejections (3) 2
mental illness causing irratianal behavior, {4} socio-pathglogy or
criminal behavior based upon a calculated disregard for other pbop]e:s
.. rights, and (5) naivete or an inability to forbsee'or-appreciate the
consequences of one's own behavior. sFactors (1)} misunderstanding how
“to use social institutigns. (2) striking out in frustration. and {5)
- naivete, can each be directiy related to the condition .or retardation,
and are generally easier to deal with than are mental iliness and
socio-pathic behavior. ’

Owing both to the factors involved in a retarded persgp's criminality..
and to his aforementioned anxiousness to please, the retarded offender .
has an excellent chance to' adjust his beRavior when offered programs
designed to meet his special needs.. Butekpvesttgations have indicated
that even those programs thdt do exist have' préoven, to be 1ittle more »
than special education classes of a public school nature, geared
more toward individuals of “boraenxine“.intélligance (1.Q.%s" of 70 to -
90); who comprise another fifteen .tp twenty -percent of the inmate pop-
ulation, than toward retarded persons.(I.Q.'s below 70). There are no

. programs of a habilitative, developmental nature. - .=

b [l . £ . L

?

“The Nature of Retardatibn

At this'point fhe concepts of development and habilitation must
be expanded. A mentally retarded payrson's development 1ags behind _
that of a_normal person’s. It"is sldwer. It is retarded. -A retarded ‘
individual matd%e;_and learns more slowly’ than others. But.he does
mature. Contrary %g the understanding of the general public, retard-

“ation does-not arresdt dé%elopmeqt at any one stage. While the retard-
ed®person will never Yeach a "normal” level of intellect and develop-
ment, growth always remains a possibility. Weli-designed programs
have had very positive .impacts on‘mpnta]ly retarded persons, .and

- . ®
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phenomenEI Jjmproyements in their abilitiés have been recorded. *There-

fore; programs fot retarded inmates are clearly_appropriate and. one

might argue .morally mandated. .

To develop appropriate-programs for retarded pr1soners corréct-
ional personnel must understand why retardatTOn is. prob]emat1c to the
individual and to society in general. The retarded person's lag in
development leads to a prolonged.dependency on others. Retardation
may most constructively be viewed as a problem of dependency which
has four facets: phys1ca1, social, econom1c and res1dent1a1
(Santamour an#gRoss) - - g

] !
] ' , »

. , ’ . ’ ﬁ
MOVEMENT - TOWARDS INDERENDENCE IN THE DEVELOPMENTAL PROCESS

> I

Devglopment of Residential Skills N
|}
Development of Vocational a"d‘E?EEETijskTTTgr ) P
!t..} ‘-/‘\_‘}.’ﬁ
N , Devé&opment of Sijil‘QQML{Kﬁﬂ:;iive Skills . D
ARG ” . . £

. " 'N
C

Y

DeﬁflggggpifﬁT’E;nsonal and Physical Skil1s :
TOTA .- — '
DEPENDENCY —

hd

. The development of independence involves, in retarded and normal
persons alike, the mastéry of skills and abilities that/build upon one
another: for example; one cannot, run until one can watk. The fipst |
step toward #ndependence 1nv01ves-&$e mastery of basic physical sk1115,
such as walking, eating, and t01Tet1ng The second step, which cannot
be taken until the first step has been satisfactorily mastered, involv-
. ed the development bf the individual's ‘social abilities and cognitive
skills. Once these skills have been sufficiently mastered, an individ-
ual can begin to learn and to practice the saleable 'sk;'l'ls that are
necessary for h1m to support h1mse1f

The model above represents development and movement in two direc-
tions, iljustrated by both vertical and horizontal expansion. As the
individual develops one category of skills throughayt his lifetime
(movement along the horizontal plane}, he also moves toward new skills
and abilities ?movement along the vertical, pTane) It is this life-
10ng, continuous process of expanding existing abilities and develop-
ing new ones that moves an 1nd1v1dual toward ever greater 1ndependence

1
1
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s Though this process is the same for retarded and normal persons,
. & retarded individual. requ1re5 more time to develop proficiencies than
do nqrmal persons, and may also require special aids to compensate Jor.
;hxs disabilities. Most programs in corrections fail the retarded
pffender because they attempt to develop .skills related to job sucess

_without first-developing more basic skills. Habilitation requires

taking the person through the ent1re deve]opmenta]epnocess

-

. S . *

Deve]op1ng Programs for Retarded Offenders T
. %

The recommended procedures and programs out]lned betow w113. it
is haped, prov1de 3 practical approach to the treatment of retarded
offenders within correctional settings. While they are 5pec1f1ca]1y
designed for those who score less than seventy on any standardized
1.Q.-test, the programs would also be appropriate. in modified form,

the qffender with borderline intelligeénce. BeGause of-the differ-
ces in their degree of sophistication, however, and.owing to the
abuse characteristic of the “"pecking order" in prison culture,
"borderline" individuals should only rarely be grouped with retarded

'offenders !

l

) : - L 4 ’ - 1 e
The system proposed here includes: -dlagnosis; evaluation and TN

classification; development of personal, physical, educational, and
vocationa? skﬂlls, courses in human Sexuality; and the development of
social values and independent 1ife skills. The ultimate goal is the
re-entry of the retarded offender into the communlty as an independ-
“ent, law-abiding, and better adjusted individual. The basic assump-
t1on -underlying this goal is that a retarded person has the right to
equatl opportun1t1es for deve}op1ng to his fullest potentla]

. It is extreme]y important that the retarded offenqer be identified
early in the criminal justice system and that each person 's individual
needs be carE;ully and completely assessgd. Therefore)*testing is

essential, and should include an initial \giagnosis, a classification,

and a full evaluatipn of each individual.

Diagnosis: Group. tests may be adminiStered to all inmates in order
screen out those who may be retarded. Examples of appropriate

group tests are: the Revised Beta Examination, the Army General

Classification Test, the Academic Promise Test, the California Test of

Mental Maturity (short or long form), and the | orge Thorndike Intelli-

gence Tests. Any individual who scores below €ighty on any of the

above tests should then be subjected to an individual standardized

test, such as the Stanford Binet tests or the Wecshler Adult Intelle-

gence Scale (WAIS).




&

for, especially during the earlier stages of incarceration’. i

Classtfication: Foliowing dlaQHOSlS,wthOSE individuals identi-
fied as retarded should be classified in terms of their mental- health
and Securlty‘needs. A retarded offender whose behavior is non-aggres-

-sive is 1n no, way helped by being subjetted to the rigors of maximum

ar qulum security where he must ltearn a complicated system of rules
and ehavlors before moving.to a less restrictive setting. Ljkewise,
since some retarded.offenders are violent,.secure settings must also )
be available. The following three class1f1cat1ons of retarded offend-

ers should suffice: - SRR - ‘

Group A: Retarded offenders convicted of violent crimes add
whose behavior' is dangerolsly aggréssive and anti-authoritarian.

"Members of this group should be assigned to a medium security setting

and allowed to progress1ve1y wprk their, way toward less secure settings.
The primary emphasis in the early stages of incarceration should be
en the modification of behavior, along with participation in develop-

. mental and‘Counselling services {discussed below). Ideally, this

group should be separated from.the general inmate population, and the
setting should be made as personal as possible. When housed in small .&
groups, it should be possible to somewhat relax security codes even il
for this group, -in 1ight of their general 1ack of inventiveness and
organizational abilities.

Grdup B: Retarded offenders who have been convicted of non-violent’
crimes and whose behavior is not” dangerously .aggressive. Members of *
this group shou]d be placed in a minimum Security setting apart from
the general prison population, or in a close1y superv1sed group setttng
within the open community.

» . - %

-Group C: Retarded offenders whose behavior is considered to be a
manifestation of mental illness or a behavioral disorder. The-be-
havior of these offenders may be bizarre or charatterized by extremé
withdrawal, outbursts of uncontrolled temper, extreme. aggreSSIveness )
towards themselves or others, or a preoccupation with imaginary .
voices. These.persohs require, at” least initially, the special serv-
ices<of 2 psychiatric unit.

T H

i 1
;{’A j’(
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It must be remembered in dealing. with all three groups that re-
tarded offenders are less likely than others to appreciate the con- |
sequences of escape and have a tepdency to run away from fr1ghtemnge ;
or unfamiliar situations. .Consequently, close supervision is ca]?egﬁ r

A x

- S
[y .r"; 2

. . i vy
Evgluation: Following classification into Groups A, B, or C,%the
social maturlty and functional skills of the retarded offendEr must: be

.evaluated in order for him to be placed in an individual or group -

program suited o his needs. The following standardized tests afd: . .
interviews may be useful:, The Adaptive Behavior Scale, the. Vineldnd .
Sacial Maturity Sca]e, the Progres$ AsseSSment Chart (PAC) the Adult
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‘ ...\ Basic Education Test, and the Rosenzweig Ehn.cwm-m?mnwmio:kmnc&. S
. .. Tests should d1go be administered to determine each individudl ‘s voca-

.« . tional interests, abitities, limi%ations, and potentials,.’ In particu- , °
= ,~. . " lar, each person‘s dexterity, sorting and other discrimination skills,
b, physical tolerance for work, and perceptual and/or motor abilities
my e must be testéd. .The following tests are recommended: the Purdue Peg- . .
S board. Test, Crawford‘s Small -Parts_Dexterity Test, the 0‘Connor Finger o
£ - , Dexterity Test, tHe Benet Hand-Tool Dexterity Test, the Minnesota - | -
“Tal . Rate of Manipulation Test, the Stromberg’Dexterity.Test, the Wells” .. =
", - Concrete Directions Test, and the Purdye Perceptual Motor Abilities S
~ - Survey. These vacational tests must be.used in combination, sincepo., = =
. - - . .ong¢ test can adequately measure all-'critical factors. "They should alsg .
\ be used id conjunction with an evaluative interview with the offender.
. =~ The use of ‘work samples drawn from actual sub-contractual work to " - -2

m:wn;mm determing interests and potentials, is also strongly ﬁmnoggmzamMm _fq
ATt evaluative tests should be supplemented by clinical judgment.and N

e .
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- - . bio-pedical testing, since many retarded persons suffer from-epilepsy -
F .. .+ and other physical disabilities that will affect their programming. N v
* < o M ) \Jw..rh " b e L, PR, ‘1 .

Daily Living vwcuwﬂswx A very important component of the pragram.
- itself is that sector we will call the Activities of Daily Living Pro- = = -~
! _ gram, _The focus_of this program is to provide the retarded individual ,
B with the basic skills'necessary to independent living. The curriculum - "
! ) should include both classroom and practical experience; and should = . . ',
. .« cover the following subjects (sequence may vary): _Aav.wxooamzu and ©
, . - Personal Hygiene, (2) Laundering, (3) Menu Planning and Food Prepar-
x . ation, (4) Housekeeping, .{5) Budget Preparatton and Money Management,
] . {6) Human Sexuality, Marriage, and Family Planning, (7) Drug.and . o
c Alcohol ‘Use and Abuse, (8) Current Events, (9) Civil and-LegaT Rights, °
. . ~ (10) Available Community Services (ircluding food co-ops, legal-aid -
- . agencies, public assistance and food stamps, free medical and dental
clinics and health departments, emergency hospital rooms, Goodwill
.+ Industries and their thrift shops, etc.), and (11), Leisure Time
f <7, " Activities, . , V
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. _ The staff administering siuch a program should always be mindful.
of the differing levels of abilities and skills among retarded persons.
They must not assume that each individual requires the same program o
= with the same degree of emphasis. While some retarded inmates may, .
: . for exanfplé, need extensive assistance in improving their pérsonal
R _grooming habits, it would not be unusual for others.to have developed
i ~ these skills to a degree superior to that achieved by most normal
— persons. To subject the latter group of inmates 1o an extensive program
.on uwcoamsu would therefore be aoﬁq humiliating and nog:nmwuvﬁoa:nn¢<m. _ ,
_ - ) < i
, o W - Staff should .also remember that irstructions to retarded persons .
T Sy mr <.Jnust always be given verbally, in careful detail, and repeatedly.
St ;/q:mw should. also recogmize that one of the basic problems confronted

J~~ ., by retarded persons is their total or partial ipability to think )
<w‘ , - N ., ) -o" w.ﬁ . b < m.q )
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abstract]y .ﬁgﬂgfwrdedqperson 's'thinking- process is very concrete"

ﬁkand he does not easzly’ﬂ*ansfera earning from one area or situation to '

another It.is this which creatqs his difficulty. in distinguishing

* ‘between apprOpr1ate and inappropniate, or legal and 111egaT, behav1or
This Timited ability to think abstractly can be deal't with by re~

- peatedly exposing the retarded ingdividual to c ntrived situatiohs. *

use of role-play1ng and group disdussions. - a

[y

- e ¥ L]

Vocational Tr!hnlﬁg “In. order to become Tully 1ndependent, re-
tafded’ persons requ1re vocational rain1ng Such training should not
emphasize equipping the individual\with a specific skill bug5 rather.
should emphasize general skills that can be applied to a wide variety

‘of occupations. The goals of a voc t1ona1*tra1ning program should
be: (1? to provide’ the person.with an ortgntation toward work, {2}
to determine, measure, and note the jndividual’'s work-related neer
assets, -and limitations, (3) to‘help the individuai become more aware
of his vocational assets and 1imitations, and to develop a var1ety of
necessary sk117s and £4) to encour stable work- habits and. increase
the individual's tolerance- for work. | . .

k]

The bést tool for vocational training is a Ticensed sheItereﬂ
‘workshop, which dupilcates an actual ipdusirial setting. MWe recommend
that such a workshop be established within the correctional .facility.
The process of equipping, staffing, subcontracting, 1icensing, and fund-
ing a sheltered wor:;;&p can.he a very comp]ex operation, however,

-

and should not be attgmpted wiPhout expert gu1danCe and advice. For
some offenders, a later stage 'of the training may involve connecting
them with E] she?tered workshop insthe community but, ideally. most will
be able to move directly 1n 0 cgmpet1t1ve employment during the 1ater
stages of the1r conf1ne .
Sk —
The,1nmates shouLd also be offered “pre—vocat1ona1 training,".
which™ exposes him to,suchurea11t1es of the working worid as job
applications, social security and tax forms, iabor unions, fringe
benefits, job responsibjtities, motivation to work, “and taxes A high-
ly respected pre—vocat1ona1<eva1uat1on and tra1ning instrument Js
. available. It is marketed by Singer Career Systems of Rochester,
New York and 4s ca&led the Singer Job Survival Sk111s Manual and K1t

Acadmeic Train1ngq, Cogn1té;e or academic tra1ning shouid a1so be |
made avablable to retarded inmates and should, for the most part, be

papers and to Jitl but job apptications.- It is also important that
he'retarded person be able to read pubiia signs,’ divections; maps, .
i311-amd safety instructions, and that.he be aQJe to fi1l out the
forms necessary to.receive comunity services. It is 1mportant not .

-to‘chailenge‘;he in fﬁjduai to develop academ1ca}7y beyond his capa-
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" meant to make a certain point. This is-.effectively done through the -

of a survival nature.. An indivigual's read1ng, writing, and arithmetic _
., skills should be deve]oped ‘when possible, at least to-the pointh —~
where he is.able to ]OOkaOF work in the clasified ad sections of news- -
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ices: Group Counse11ng should be provaded f0r all retarded )
. Such counseling can be very beneficial to a retarded offend-
making him see that he shares a common bondagé:h’ﬁthers and mit-

mdting his sense of alienation from his peers and from authority .
figures. A greup counselor can plan a very Jmportant role as’a model

‘0 his retarded clients, ard should endeavor tp become the symbol of

a mature, responsible, candid,® accepting person who is dedicated to the
welfare of others. It shotld also be remembered that all staff members,
both habilitative and security workers, can serve as models to the
retarded inmates, and would do well to endeavor’to sét a good example.

Ind1v1dua1 Counsel1ng should also be ava1lable Since retarded
individuals sejdom seek counseling, the counselor sh6’} be assertjve
Jn offering -his services, prepared to employ a setting &ther than that
‘Q)Byerly dependent ‘upon the verbal ab111t1es of the c11ent ;

Full medical services are partlcularly 1mp0rtant f0r reéarded
Dersons, since they are frequently~afflicted With one or more phys1ca1
handicaps. D1sc0very and/or treatment of -such handicaps can be impor-
tant factors in the deve]opment of the retarded individual’'s fullest
potential. .

It is not uncBmmon, for retarded persons to be afflicted with =
speech or aud10-1091ca1 impediments. Therefore, no well-designed pro- .
nram can T@ck the services of a speech patho]oglst or audiologist. ° ”
Physical and Occupational Therapy are, s1m11ar1y, serv1c%s that should >
" be made available te retarded inmates. . . :

The retarded offender CAN be he]ped With adequate programs, time,
patience, he can learn, to become & contr1but1ng member of society.
We know enough about mental retardation and How to deal with it to

'deve]op\effect1be prégrams such as the one outlined above. To fail ', .
to implement such.programs would be a great. tragedy and nothing short
of, cram1na1 I 3 : .
- . . “. = 4
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