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Foreword

This paper represents an attempt at a definitive F 3liography on
the issue of student rights and the law. It contains a 327-item bibliography along with subject, author, and case indexes. The bibliography
is preceded by an essay that develops what the author believes to be
the main strands of the student-rights-and-the-law issue. This includes
a discussica of student activism and the courts, law and morality,
the new era of student activism, legal, institutional, and moral rights,

and institutional administration and the law. Also considered are
constitutional questions raised by student right's claims that take
into account the unique nature of the bond between students and
the academy and the courts' rulings in this regard. A participatory
approach to campus decisionmaking is recommended, with both
formal and informal mechanisms available that are built on specific
rather than vague or overly generalized criteria. The author, Terrence
N. Tice, is professor of philosophy, School of Education and a pro-

gram consultant to the Institute of Continuing Legal Education at
the University of Michigan.

Peter P. Muirhead, Director
ERIC/Higher Education
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Overview

This essay and literature review focuses attention on student rights
issues in an effort to illuminate some problem areas faced when relating law to cam.pus decision-making. In the United States the law
affects an increasing range of campus interactions and administrative
practices. There are two grounds for this focus. First, most legal approaches to_student rights in principle have to do with all students

rather than a small class of students. Second, whenever student
activism is on the rise, student rights issues tend to grow: and the
way these issues are faced and resolved often has long-term effects
on campus life.
After a discussion of these issues, twelve sets of administrative guidelines are offered. Following the essay is a 327-item annotated and in-

dexed bibliography, which provides a listing of resources that is
both comprehensive, within specified limits, and detailed.

Heading the list of questions addressed are these: How have the
courts actually dealt with student rights issues, on what principles
and under what restraints? and, What institutions are likely to be
affected by legal decisions and in what ways? More philosophical
issues arise from a discussion of these questions. For example, important principles are at stake when choosing how higher education
institutions are to achieve agreement and deal with conflict: If we
presuppose the image of a learning community able to fulfill democratic ideals in the setting of an open society, what convenants must
dor partidpants, or the othhorities, enter into? What understanding
tif kw, se individual am* lesthoutional rights aosi of the moral dotaw* theolkt prompt (Atcpq...t.. about what goals Ei set and how to
aoRmilthsh them? How may this knowledge be applied to student
rights in practical ways? These value questions are inescapable when

reflecting with any care about student rights or other matters of
"rights" on campus.
In a review of student rights cases and research studies, legal pro-

visions are outlined, particularly provisions that protect the constitutional rights of free speech, privacy, and due process. The type of
aid offered so far by the courts is quite restrained. With rare excep-

tions, judges have not felt comfortable intervening in institutional
affairs and generally have not done so. However, the courts will
probably extend their control along with that already exercised by

9

legislatures and other governmental agencies unless institutional
responses to issues of rights are supported and cupplemented by

morally-informed procedures developed on campus.
Administrative guidelines recommended are:
explore several alternatives to the older, in loco parentis view,

approach to
and emphasize the communal or joint-participatory
campus decision-making;

both
develop a varied organization of student participation,
rather
than
on
formal and informal, and build on specific criteria

vague generalities;

of comprovide dear regulations, judiciary procedures, modesbased on
policy
formulation,
that
are
munication and modes of
substantial moral and legal footing;
make a priority list of policy areas to be developed that affect
speech and privacy),
the more substantive rights (e.g., those of free
action;
with the aim of enabling rather than merely restricting student inin particular, discern which of the many routes to
facilitated;
fluence and participation might be encouraged andfacilities on group
to enable fruitful action, provide training all participants in
process, problem-solving, and conflict-resolution to
campus decision-making;

finally, prepare for greater involvement with the courts; at the
will obviate
same time, develop campus procedures and agencies that
the need for litigation.

10
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Introduction

Attention to Student Rights
The student protests of the 1960's brought about a new appreciation of student rights, some of it engendered or sustained by court

action. Now faculty rights also are a concern, and employment
rights have gained in the 1970's. Management rights have always
been important in American higher education, but are taking on
changing dimensions in varied attempts to clarify student and faculty
rights issues. These concerns are providing new responsi-oilities for
administrators and for other participants in the decisionmaking
process.

Among the chief movers are the courts, whicji in recent years have

applied a sizeable body of constitutional law to the definition and
clarification of student rights questions. College law in the past
decade has become a complex and rapidly growing field (1-3, 152,
165, 921, 237). Student rights matters comprise a small but very
significant portion of the fiekl (38, 48, 54, 64).

Within ,the legal framework, contention over student rights has
grown rtar beyond the issues of student discipline comwm to the late
1960's. From the student sit-in's at Berkeley in 1964 to the closing
of several colleges and universities in 1970, attention was chiefly
focused on student protest and student discipline (21, 22, 41, 57, 84,
94, 163). However, by the mid-1970's student leaders became more

familiar with the relevant court cases, had 1. clearer idea abolt
what actions were permitted under law and were thus making rights
claims that had little to do with discipline. Still, disciplinary issues

have dominated student rights literature and well display how
the courts have generally dealt with constitutional rights in campus
affairs. For these reasons, student discipline cases will provide the
chief examples for discussion here. Other important issues not
directly treated are legal aspects of financing, student aid, tuition
mat_ers, admission policies, segregation, sex discrimination, state
systems, state control over private colleges, marketing of term papers,
athletics, local voting rights of studenil, tort litigation, and regtiladon of campus radio stationsall of which have had some attention

in the courts and in the legal periodicals over the past few years
Numbers in parentheses are item numbers in the bibliography.
3
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(1-9). A part from general resources, only a sampling of the highly
specialized literature on these subjects is included in the bibliography.
Greater consideration is given to the broader smuctures of governance

within which stvdents might participate to help solve these types
ia
of problems. Experimerts with increased student involvement
period
concampus goverr ance already prevaient in the 1968-1971
tinue to change from the traditional model of participation as an
educational experience to one of power delegated within separate
jurisdictions, and from that to mutual participation in decision-making (10, 14-16, 32, 53, 87, 96, 120, 123, 134, 154, 179, 191).

Procedure
In this essay and literature review, .zach of the several sections introduces an important area of concern that should be taken into account in any inquiry into student rights and campus decision-making
issues. Each area is distinct, but generically overlaps the others. In
large part, the expository sections cover the literature cited in the

bibliography. These sections are intended to introduce and supplenot exment the bibliography. Items in the bibliography that are
tensively covered in the narrative are annotated in the bibliography.
They have also been indexed, with asterisks marking items of special
the
importance. This procedure has enabled the writer to focus on
and
the
legal and philosophical issues raised in the court cases
literature, to place these in perspective, and to summarize pertinent
by
administrative guidelines, referring to item of particular intertst
advice;
for
number. The narrative does not attempt to provide legal
this, appropriate professional counsel must be sought.
Outline
The discussion begins with a brief view of student activism as a
primary condition of attention to student rights in higher education,
and moves immediately to an initial consideration of approaches
help
made to student discipline issues by the courts. These reflections
concerning
law
and
morality
in
an
focus the discussion on basic ideas
of
student
which
there
is
an
examination
open society, following
activism and the varieties of institutional response. Then legal, institutional, and moral rights are distinguished and interrelated as a
transition to viewing relations between administration and the law
in current campus zituations. Examples are taken from recent court
cases. The concluding guidelines are based on the previous discussion
and ether literature not considered in the narrative.
4
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Student Activism and the Courts

Activism Today

Student activism today is more diverse, lower-keyed, and more
sophisticated than in the 1960's (293). The formation of numerous
new state, multicampus, and national student organizations in the

United States since that time came about more quietly, and harbingers
more persistent and effective modes of influence (74). Lacking an
issue to rally around, like the Viet Nam War once provided, student activists are exerting their efforts over a wide range of concerns
and through a variety of social experiments. Mass demonstrations are
still held, especially on bread-and-butter issues; but these, like the
quieter activities, rarely command the attention of the national press.
Nor have any systematic studies or surveys on such activities been
done in the 1970's. In recent overviews, both ICellams (74) and Semas

(293) have shown that there are additional major areas of student
interest: student lobbying is on the rise; Public Interest Research
Groups (PIRGs) supported by student fees are flourishing in several
states; consumer unions and cooperatives have spread; and students in
increasing numbers are participating in governance decisions. Moreover, the 1974-1976 Research Project on Student and Collective Bargaining studied the development of several evolving patterns of student participation in faculty bargaining, which are now supported by
enabling legislation in Maine, Montana, and Oregon (82, 89, 287).
Also, students have been active in working for political candidates
and in voter registration drives, and they are to be found everywhere
working for social causes, e.g. those of minorities and women. Local

grievances that used to cause a widespread furor now are being
handled in newly organized campus judicial systems (55a) and in the
courts (64, 88, 221, 237).

Data are not available to assess what percentage of .students are
"activists" in the ways indicated above. The number has always been
small; yet these types of indicators suggest the possibility, given a
supportive political atmosphere or more troublesome social crises in
the late 1970's and e-riy 1980's, that a new era of intensive student
activism is emerging.
If the campus remains a major arena for expression of student
activism, as in the 1960's, student rights issues will also intensify.
This will occur chiefly because rights claims will be newly rsserted
5
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planning and colin areas of decisionmaking, such as institutional
will
lective bargaining, and because old administrative structures
In
any
case,
adnot be adequate to deal with value-laden questions.
ministrators, along wit!" other members of the campus community,
issues, either as a matter .
are bound to have some concern with these
Ameriof principle, or as a matter of personal necessity. Since every
citizen with full voting rights (178, 184),
can st
tiAt citizens' rights they now possess (44, 64,
que
role the courts can be expected to p'
74,

I

.viate, 04, 237).

Judicial Approaches

current and
Circuit Judge Webster has summarized the courts'
to prointervene
in
school
affairs,
except
traditional tendency not to
amendment to the
rights
under
the
14th
tect certain procedural
have made guarded
U.S. Constitutionthough when pressed the courts
in his July
rights.
This
statement,
decisions on other constitutional
5 (1975), is where
Greenhill
v.
Bailey,
519
F
2d
15, 1975 decision in
Judge Webster cites several of the more influential cases:

discretion vested
It is true that courts will ordinarily defer to the broad
institution's
rarely
review
an
educational
in public school officials and will
Keys v.
rw.formance
of
its
students.
E.g.,
evaluation of the academic

of VerSawyer, 353 F.Supp. 936 (S.D.Tex. 1973); Connelly v. University
tD.Vt. 1965); Foley
mont and State Agricultural College, 244 F.Supp. 156Brookins
v. Bonne II,
v. Benedict, 122 Tex. 193, 55 S.W.2d 805 (1932); see
University of
Wong
v.
Regents
of
the
362 F.Supp. 379 (E.D.Pa. 1973);
disCalifornia, 15 Cal. App.3d 823, 93 Cal.Rptr. 502 (1971), and cases
cussed therein.

"broad discretion"
In matters or education and institutional life,
preserved in the court
among the school authorities has been carefully
decisions referred to.
Judge Webster continues:

intervention
Notwithstanding this customary "hands-off" policy, judicial
institution acts
in school affairs regularly occurs when a state educationaleither liberty or

to deprive an individual of a significant interest in

725
property. E.g., Goss v. Lopez, 419 U.S. 565, 95 S.Ct.729, 42 L.Ed.2d
(1975); Perry v. Sindermann, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d 570
Board, 487 F.2d
(1972); Wenner v. Minnesota State Junior College
153 (8th Cir. 1973).

No doubt Judge Webster chose to emphasize individual rights of
"liberty or property" because most school and college cases that deal
directly with constitutional rights refer in some fashion to the first or
6
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the fourth amendment, unless strictly procedural issues are raised.
The first amendment protects rights of free speech, expression, pub-

lication, association, and attendant rights of privacy. The fourth
amendment protects againa other invasions of privacy, of one's
property (from proprius, "one's own"), by unreasonable search and
seizure. Arthur R. Miller's noted expose, The Assault on Privacy:
Computers, Data Banks and Dossiers (319), for example, relates
chiefly to first amendment issues, though several .unendments may be
construed as dealing with matters of privacy.
In school contexts, court
isions have often gone not directly to

the *stance of such rights but rather have focused on the duty impoled OSs
$ the 14th amendment to provide "due process"
and "equal" protection of ithe laWs." Such "state action" (230) is not,

however, to be directed toward private acts of individuals, which
explains why student discipline issues in private colleges and universities have scarcely been addressed by the courts (21, 118, 139, 152,
153, 230). Thus, the following final portion of Judge Webster's statement refers chiefly to public institutions:
It is well established that when a deprivation occurs the procedural
safeguards embociiid'In the Fourteenth Amendment are called into play,

and courts will not hesitate to require that the affetced individual be
accorded such protection. Id.; Board of Regents .v. Roth, 408 U.S. 504,
92 S.Ct. 2701, 33 L.E.d.2d 548 (1972).

The principal focus of court decisions relating to student rights, as
with many other areas of. campus life, has been on issues of procedural rights, such as the right to proper notice and the right to a
fairly conducted hearing.
Case Law
Because case law is in a state of flux, William T. O'Hara and John

G. Hill Jr. (1972) rightly caution that careful attention should be
"paid to the context of cases being scrutinized and cognizance taken
of new factors that may be taken into consideration, as well as new
decisions, and even reversals of decisions (54). O'Hara and Hill's use
of two-to-four -cf§es for each of several problem areas essentially
serves to illustrate types of problems, trends, and possibilities, and

does not contain hard and fast guidelines. There is no reason to
change this approach today.

The widespread misuse of one landmark caseDixon v. Alabama
State Board of Education, 294 F. 2d 150 (5th Cir. 1961), cert. denied,
286 U.S. 930 (1961)presents an instructive reminder of the care
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that should be taken to examine the very different sets of factors in
various campus contexts. The pressure to accord the fulleit possible
procedural rights to students dates from. this 1961 student discipline
case (55, 55a, 57, 214, 219). A close look at the record reveals, how'ever, that neither in Dixon nor in subsequent decisions have the
courts sought either to determine all the elements that might go into
disciplinary proceedings or to specify what substantive rights are
being upheld in requiring due process; nor does the total case law
indicate all that should be done. Such decisions are left to the institutions. Dixon was specifically addressed to an explusion resulting
from civil rights issms in a public institution and was a two-to-one
,lcion. Subsequent cases have affirmed Dixon and have acted to fill
e law in some areas. For example, the oft-cited student demonon decision, Esteban v. Central Missouri- State College, 277 F.
yp. 649 (1967), purported to, build on Dixon and added a number
of procedural requirements. There, student discipline was treated on
a criminal model versus a much looser civil model normally applied
to such cases. Most of the chief features common to criminal' trials
were included, such as the presence of counsel and examination of
witnesses. Nevertheless, another decision, by which all judges in the
District Court for the Western District of Missouri reviewed Esteban,
softened the list considerably: General Order on Judicial Standards of
Procedure and Substance in Review of Student Discipline in Tax
Supported Institutions of Higher Education, 45 F.R.D. 133 (1968), as
did the superseding Esteban case of 1968, 290 F. Supp. 622 (1968),
aff'd 415 F. 2d 1077 (1969). (The most important sections of the
General Order are in 64, pp. 3-7)
Thomas C. Fischer, Antioch School of Law, has succinctly displayed

how these modes of adjustment and restraint have operated in the
courts since Dixon (55a, pp. 5-24). He notes, for example, that the
French v. Bashful decision, 303 F. Supp. (1969), by the U.S. District
Court in a Southern University in New Orleans case, rules that much
less due process is warranted students facing penalties such as probation or censure than those facing explusion or suspension. Also, he
comments that in another frequently cited case, Tinker v. Des Moines
Independent Community School District, 393 U.S. 503 (1969), the
Supreme Court found that wearing black armbands in protest was
protected under the first amendment, in that these students did not
"materially and substantially" disrupt the school. It thus left open
the possibility of students not being protected if they should use
speech or other action that does materially and substantially disrupt
8
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a school. Moreover,' the conditions of the case were special there
was no speech and no militancy; the attempt had been made to restrain the students before the act rather than during it or afterwards; and it occurred in a public school. Any change in these con-.
ditions could well have brought about a different decision. Historically, Tinker is perhaps even more significant because previously
almost all challenges to the disciplinary authority of public school
officials had been taken to state courts (66, p. 137). Decisions of the
higher courts carry more weight.
French v. Bashful has also been cited as establishing the student's
right to counsel ir disciplinary proceedings (27, 128). Fischer notes,

to the contrary, that in that case the court required the defendant's
retained counsel to be admitted ber.iuse a third-year law student was
arguing for the prosecution and this constituted an equal balance.
Re infers that an insritution would not be required to admit counsel
for the defendant if it merely has counsel assistance in the deliberative process (before the hearing board) and not-in the prosecution.
As Fischer also stq4:ests (r)5a, p. 21), since the second Esteban case
in 1968, "substantial evidence" has been the test normally applied by
the courts regarding rules of evidence in student disciplinary hearings. This means evidence as taken from the total record, not a mere

scintilla, and not "beyond a reasonable doubt" (a test familiar in
criminal proceedings), but such that a reasonable person might accept it as adequate to support a conclusion. Even where their requirements are rather firmly established, with this test the courts have
allowed great procedural latitude.

17

Law and Morality
in the Open Society
Fundamentally, the courts have assumed the continuing development of democratic institutions within an open society. They have
chosen to adopt a modest position, knowing that ultimately their role
is to protect the rights of citizens and to support social and institutional reform, once begun, but not to solve social and institutional
problems. They know, moreover, that judiciary edicts are powerless
to cure or to deter where the citizenry in question is unwilling, unable, or too embroiled in controversy to agree. Thus, the campus is
thrown back upon itself. As John Dewey argued throughout his long
career as a philosopher and educator, the growth of educational and
democratic institutions depends on a mutuality of concern (S03).
The Open Society
Traditions of academic freedom support the contemporary quest for
on open society (320) and are defined by that quest. A truly open
society may be said to be one that has a minimum of secrecy in public
affairs, a minimum of dishonesty in public communication, a fninimum restriction of economic and educational opportunity to any
-member, a minimum of doctrinaire public policy, and a minimum of
political control over social behaviorif all are made consistent with
a maximum of social commitment to individual rights.
Like most definitions, this one does not solve any practical problems. It does begin to indicate, however, how complex the major
problems we face actually are, and it does suggest some modes of approaching them. On campus, the notion of an open society presents
us with ideals of communal involvement rather than paternalistic,
authoritarian rule, ideals of maturing responsibility for and toward
individual freedom rather than childish dependence, ideals of shared
decision-making, of open, honest, and fair dealings with conflict, and
of concern for each other's good. To make the campus an advance-

post of the open society means recognizing that people have immediate self-interests which prompt them to act in certain ways; but
it also implies thzt every group of participants will strive for a more
mature, rational regard for self and others in their common life. The
way ethical values find expression in institutions of higher education
today will undoubtedly have profound effects on leadership styles in
tomorrow's society, since youth emulate their elders. This is one
10
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reason why the way student rights issues are treated is important far
out of proportion to their small incidfce.
Public Problems
What can today's campus leaders do?
Many of the crucial problems we face in our society arise from the

need for a high degree of social organization and political control
so that creative new opportunities will open up for individuals, for
diverse segments of the society, and for the society as a wholenot
only American but worldwide (300, 317, 322, 325). Yet these complex
social and political arrangements also have regressive effects. In

microcosm, the same is true on campus (22, 28, 32), and student
activism often has provided a sensitive reading of where things have
gone wrong (35, 39, 43, 70, 87). Ironically, reformers are still having
to spend their energies on securing basic freedoms by legal and external or sociopolitical means at the very moment in history when
humane survival would seem to depend very largely upon the moral
and internal or institutional commitments of our leaders (309, 317,
318). Nowhere would the effects seem to be more telling than in our
colleges and universities.
The growth of public morality unmistakably draws from the direc-

tives and constraints of law, just as law in part emerges out of
conventional morality and in part protects it. Public morality fails
when the law becomes the sole determinant of conscience (67, p. 110;
301, 303, 310, 312). For example, suppose that administrative decisions on campus were made simply on the basis of laws and regulations. This arrangement would tend to support a chiefly prudential,

pre-moral way of dealing with problems, because legal conditions
can never be sufficiently broad, rational, specific, or complex to cover

every circumstance. One would again and again be thrown back to
questions of competing interests; and one's principal aim probably
would be to see to it that a particular set of interests wins. In sum,
although we require the guiding structure of law to order our affairs,
we need morality even more. Within a pluralistic society, this does
not entail adopting a particular set of moral principles, although
this must occur to some degree; but it does require being able to take
a moral .point of view (295, 297, 307).
When the moral context is taken seriously, then knowing and using
the law takes on greater rather than less significance. Public employ-

ment bargaining, for example, under certain conditions is in several

states either mandated or permitted by law (90, ch. 22). In a few
of these states, elaborate provisions are made to assure, among other
11
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things, that constitutional rights arc observed, that practices are fair,
mcl that there is recourse to outside experts when discussions bog
down. The laws and regulations governing collective bargaining are
essential to its success; hoWever, they can only provide some structure
and guidelines for doing this work, and students entering into faculty
bargaining have quickly learned this (89). The laws and regulations
cannot prescribe how relationships will develop across the table or
between bargaining sessions. Yet precisely these relationships, especially conceived in moral terms, are what make the bargaining work
well as a method of using conflict to reach agreement (90, ch. 1). In
this instance, the law serves humane ends; but it is not enough to
assure morally appropriate action (311). The same is true ot administrative procedures established to seiire student rights and to deal
claims (204
with conflicts arising from compet
,

Two Kinds of Covenant
Adherence to democratic process within an open society, then, involves the continuing development of a moral perspective within its
institutions. This commitment further requires a particular kind of
covenant or contract (222). The difference this makes is strikingly
illustrated by ideas of covenant arising from the late Bronze Age that,
still have noticeable repercussions upon social arrangements today.
Two principal ideas of "covenant" had arisen by the twelfth century
B.C. in the ancient Near East (315, 316). Briefly described, one type

of covenant was dictated by the conquerer or king, enforced by
coercion, and sealed by detailed legalistic instruments or decrees.
Implicity or explicity, such contracts are not unknown in higher
education today, particularly in sensitive student rights areas (130,
156, 169, 176, 180, 228, 235, 263, 268). The other was developed to
its high point among the people of Israel and centered on the rule

of laws that were very simply and broadly stated in the Decalogue plus

depended chiefly on a
a few others. This second type of covenant
communal relationship of mutual commitment and trust, one similar
instituto the "de communitatis approach" to determining campus
tional authority, which was recently recommended by Robert Laudicina and Joseph L. Tramutola, Jr. (67, PP- 8.9), and to the humanistic-versus-production model proposed by Terry O'Banion (191).
Reliance upon the communal type of covenant enabled premonarchical Israel to grow by the 10th century B.C. from a few hundred
persons escaping bondage in Egypt to a free, diverse, and thriving
international community, one that incorporated people from every
conceivable background into its common life. Israel soon experienced
12
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the ossifying of communal spirit through dependence on administrative authority and on an increasingly detailed letter of the law. Indeed, the dilemma was virtually inescapable, as is now true in our
own, more complex society--achieve clarity by adhering to the letter
of the law or attain moral graciousness and trust by understanding
the spirit of the law. Both are necessary, although occasionally they
may conflict.

To break the horns of the dilemma each process must qualify the
other. Legal clarity achieved at the expense of the moral spirit that
pervades the basic premises of either constitutional or institutional
rights becomes an unwholesome bui d.
hctorici1 subscription to
rights without attention to the details tends to subvert those very
rights. Traditionally, student activists often have been highly sensitive to these two extremes (43, 126).
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The Coming New Era
in Student Activism
Developmental and Societal Tr kc
4. 11,
Accordin, to the studies. what u ks activist s, idents most?
l'o
.iegi,t
with,
they
are
21. 22, 25, 35, 39, .17,, 70, 77, 173, 29:.: 293.
incensed at authoritarian procedures, impersonal bureaucracy, failures
to uphold ideals of freedom and justice and equality, secrecy and
dishonesty in public affairs, political incapacity to deal with global
problems, the military-industrial complex, elitist control of technology, lack of respect for individual rights, cynicism, and avoidance
offense
of fairness and due process. Furthermore, such students take
at adult condescension and indifference, adult intolerance of experi-

mentation, diversity, and dissent, and adult lack of commitment

to the welfare of the young, the poor, and the oppressed. In addition,
they are indignant about insensitivity to value issues, bad teaching,
breach of promise, refusal to discuss, labeling, the attribution of guilt
by association, flagrant use of ad hominem arguments, refusal to
grant a second chance, and failure to include students in some way
in decision-making that closely affects their lives.
Most of these things disturb older citizens too (given that most students are young adnits). Students' displeasure with institutional or
societal inadequacies becomes particularly acute because these things
impinge on their special developmental needs to attain a sense ef
individual identity, recognition in their own right, a set of shared
commitments, and a well-grounded feeling of hope for the future
(296, 304, 305, 314, 321, 324). Ponderinf, the relationships between
these personal needs and external inadequacies leads us to this observation: the more democratic a society has become, the more essential it is for its youth to accomplish precisely these developmental
tasks. This is absolutely necessary if the society is to thrive, perhaps
if it is even to survive as a truly humane society.
Student activism from 1964 to 1970 was highlighted by mass demonstrations led chiefly by youth of the new left. It centered on issues
of civil rights, war and peace, ecology, and economic injustice. During
the Nixon years it came to a lull. This lull occurred partly because
of the profound disillusionment and cynicism of student leaders,
partly because of overall political and institutional intransigence on
many of the key issues, partly because substantial gains had been
14
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made, partly because
various moven Pius were working at crosspurposes, partly becau,c nuernal bickering had destroyed many activist groups once the iIliti toalescing crises had died down, partly
Secause less dramatic tactics for bringing about social change were
spreading, and partly because inspiration among their elders was not
of a quality to incite crusading action (22, 43, 70, 312).

Grounds for Unrest
A new era of student activism appears to be in the offing for the
late 1970's and after. Many of the chief developmental and societal
roots will be the same as those in the 1960's. Current indicators suggest that the occasions and the mix of styles will be markedly different from those of the 1960's. In brief, the key occasions will include (1) the increasing sense of interlocking global crises focused
on energy, population, food, pollution, and natural resources; (2)
growing public Unrest over inattention to issues of basic rights rin
government, this time involving far greater numbers of women; (3)
dismay over effective but unexamined relations between members
of research institutions and government and industry, particularly
in areas touching consumer interests, education and social welfare,
and planning, nuclear power, and biochemical research; (4) an increased realization that procedural due-process rights and substantive
rights (particularly regarding free speech and privacy) already upheld
in the courts need new organizational structures on campus, and that
recognition of other substantive rights can be similarly fought for;
(5) a rising opposition to prejudicial discrimination of all kinds; (6)
with the continued growth of faculty collective bargaining, an increased anger at signs of faculty self-interest in opposition to student
interests; (7) with further financial exigencies, a similar anger at
single-handed moves by boards and administrations on policies that
closely affect students' lives (70, 71, 74-76, 81, 85, 89, 90, 281-283, 288,
292, 293, 317).

In response, student leaders will seek out similarly concerned or
disaffected people, both at their institutions and in society, to develop strategies of protest, education, political pressure, and negotiation. By and large, administrators have learned how to contain
demonstrations and, if they wish, to ignore or defuse them. It is now
student lore that if demonstrations are to have any effect, they must
be accompanied by other strategies (62, 71, 75, 89, 248, 253, 254,
268, 287, 290, 292, 293). Far more sophisticated guidelines are now
available for change agents than there had been in 1964 or 1970 (e.g.

300, 316, 322). These guidelines will be assiduously studied: -At the
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same time, some students, like their elders in similar situations, will
fail to take advantar of the newer, historical learning and soft technology when their own special interests-seem immediately threatened.
This time tnese students will include a greater proportion from the

new right. Any impetuous action will provide encouragement to
fanatics and terrorists. Some authorities then will be tempted to
treat all activists alike, unless they are curtailed or sanctioned by
their peers, thus augmenting the spiral of oppression and unrest.
In short, the current dream of campus quiescence is unfounded; however, the nightmare of violence need not be realized given the facilities available for institutional and social reform (43, 77, 87, 280, 288,
293, 318).

Modes of Response
'What kinds of response to student activism and to student rights
claims can be made? Three potentially complementary types can be
distinguished: administrative, parental, and collegial. Administrative
responses can be authoritarian, prudential, cooperative, or facilitative.

In terms of our earlier discussion, the more emphasis placed on

cooperative and facilitative styles, the more humanely and morally
appropriate will be the administrative response to student rights
claims (32, 53, 87, 96, 123). Similarly, the degree to which a parental
response is construed as either condescending or merely controlling
will be the degree to which it tends to be developmentally inappropriate and probably ineffectual. To the degree that it supports growth
of mature, independent judgment and mutual participation among
students at various stages of development--older or youngerit will
be more properly responsive (304, 314). This approach lies worlds
away from the old in loco parentis attitude, which built upon the
image of American parents as rulers and constrainers rather than as
facilitators of personal growth, independence, and social interaction
(31, 126, 161, 168). By definition, the collegial response works when
it is a moue of cooperation and facilitation, where students are regarded not just as consumers or relative beginners, but as partners
in the academic enterprise (90, ch. 18; 96, 154). Partnership requires
suitable levels of shared governance, open dialogue, an inclusiye
system of communication and evaluation, and the ability to resolve
conflict in a context of mutual respect.
At present, the judiciary generally is supportive of cellegial trends,
especially through constitutional law. Nevertheless, because of the
way the court views its role, :ts decisions have had indirect and
limited impact on the formation .of collegial styles. Improvement of
16
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cooperative and facilitative group process skills has everything to
do with progress in this area. It is a matter of conscience whether
people will themselves support collegial values or wait for the courts
to intervene.

25
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Legal, institutional,
and Moral Rights
To develop some guidelines for administrative decisions on these
"rights"
matters, it is necessary first to consider -what makes an issue a
issues on
issue; then the current situation regarding student rights
rights issues
examined.
This
will
make
the
campus can be usefully
spoken about in earlier sections more distinct and concrete.
After delineating a list of basic rights, subsequently reinforced by
U. S. Bill
amendments to the U. S. Constitution, Article IX of the
of certain
of Rights states: "The enumeration in the Constitution, retained
deny
or
disparage
others
rights, shall not be construed to
reby the people" (302). It has become a generally acknowledged the
only
(1)
not
to
impede
sponsibility of public institutions not
(3) to
exercise of certain rights but (2) to promote their recognition,
be
maintain the necessary conditions that will enable the claims to
fulfillment. The
met, and (4) to provide opportunity for their further
institution
is
revealed
by the variety
distinct character of a public
could
be placed
valid
claims
that
are
or
of responses it makes to
institutions are truly
degree
to
which
private
upon its services; the
private and manifest no public status or character is shown by their
(21,
freedom to select among such claims and to respond selectively
pp. 171-179; 83, 118, 139, 152, 153, 16), 230, 243, 258).

Student Rights
(1)
At colleges and universities, the term "student rights" meanswithconstitutional and other legal rights, (2) rights to participation
also means (4)
in the institution, and (3) human rights. Sometimes it
which
consideration
as
an
"individual,"
the supposed right to special
rights, and
claim
attached
to
human
transcends even the high moral
license or
which may not, in the strict sense, be a right at all but a
misunderstood,
confused,
and
privilege. These categories are often
subject
of
is
not
surprising,
since
the
collapsed into- one idea. This
and
is
not
always
conducive
to
very
rights is complicated and hazy
rigorous thought.
To help clarify what some of the major practical issues concerning
student rights may be, several statements will now be made about
is
"rights" and brief explanations offered. Each of these statements
the
investigations
of
many
conopen to ,riticism. They reflect
298, 301, 303,
temporary philosophers and legal scholars (e.g. 295, 297,
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306-308, 310-312), and present a Cohesive workable framework. At
several points and with some modification, the discussion draws on
Joel Feinberg's outstanding account of rights in his 1973 book, Social
Philosophy (306).

Rights

A 'right," in a meaning closely related to legal use, is a valid
claim on others that entails the liberty either to act or not to act,
to be treated or not to be treated in some particular way, given the
requisite ability and opportunity. The "others" may be particular
individuals, groups, members c; representatives of society, or all
human beings (including oneself).

One useful distinction of rights that cuts across the categories
already drawn is between positive rights, rights accolded to other
persons' positive actions, and negative rights, rights to other persons'
omissions or forebearances. Usually positive rights relate to specific
persons or agencies (in personam rights), while negative rights relate
to anyone who might come along (in rem rights). For example, due
process rights, are, for the most part, positive and in personam rights.
Rights ;against interference with free speech or z.gainst search and
seizure are, for the most part, negative and in .-em rights. For an
administrator to throw up his hands against a negative rights claim
and say, with feigned hopelessness, "What can I do?" may be an inappropriate response. What is really being asked is that the administrator refrain from customary behavior, not to do but, at most,
to undo. That is, the administrator's response would be formally
proper, in the sense that nothing really can be done in a positive
fashion; however, it would not suitably address the claim. This kind
of response is maddening to students who are already disturbed by
what they regard to be unjust action or neglect.
One may have claims that in terms of human relationships are
important but do not qualify as "right3" because they are not valid
claims; that is, they do not yet count as grounds for any specific
obligation of others to oneself. In such instances, one has the "right
to comideration" but not the "right to have one's specific claim met."
In some counseling situations, where a student is fotrad to have
ambivalent feelings toward the institution, it might, for example, be
useful to point out that the student is asking the institution to meet
the student's valid general claims as an adult citizen, but desires it
to meet claims in a parental and therefore institutionally invalid
way. The student conceivably might have it both ways, but could
be helped by understanding the difference.
19
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Moral RightsHuman Rights

Some rights could be specifically stated within a code so that no ex-

ception could possibly be nuoie to their claims. In this case, the
right would be absolute by ::ennition; that is, there are no excepOthers, intions. Some have held that human rights are absolute.
cluding the writer, hold that they all are prima facie rights-----that is,
irrefutably so on the face of it, but open to exception or modification

in contextnot absolute

rights.

This should not detract from

their immense moral authority as ideal directives. A human right,
in either case, is accorded to an individual simply by virtue of the
value
fact that he or she is a human being, and in the light of some
chosen
the
caor values placed upon human existence. Some have defining values;
pacity to reason and/or to s, 'Ter and enjoy as the
and
others have chosen more abstract values, such as "well-being"
"freedom"; still others have pointed instead to an ultimate attitude
of "respect" not grounded in any other value.
Human rights, such as those enunciated in the United Nations'
"Universal Declaration of Human Rights," are among the moral
rights. Moral rights are not only valid claims, but must be justified
moral conwith respect to right-making principles appropriate to the
the possibility
latter
qualification
leaves
open
text (297, 298). The
be moral
that some of these right-making principles will themselves
is
moral
or
and some nonmoral, for example, aesthetic. A person
being,
as
a
person
acts morally in his or her capacity as a human
in a parin relation with another person or persons, as a person
position
of reticular social relation or context, or as a person in a
capacities
sponsibility within the body politicsometimes in all four
rights
simultaneously. The moral context includes all four levels of
individually, quite
and obligations, including some referred to oneelf
of self-interest. This
prudential
considerations
apart from merely
else they may
view further implies that political contexts, whatever
and are not to be
hold, normally have moral elements within them
defining
of rights and
totally separated from moral contexts in the
obligations.

Historically, as societies have grown mo;-e affluent and complex,
have gotten
lists of human rights appearing in official documents progressivelonger and more specific; in emphasis they have climbed
social to political
ly up the scale from personal to interpersonal to
"Universal
Dec
lam
ion of Human
relations. The United Nations'
in our
Rights" (327) is the preeminent example of this progression
own time. For example, among its thirty articles, the 1948 declaration states:
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Everyone, as a member of society, has the right to social security and is
entitled to realization, through national effort and international cooperation and in accordance with the organization and resources of each
State, of the economic, social and cultural rights indispensable for his
dignity and the free development of his personality (Art. 22).
(I) Everyone has the right to education. Education shall be free, at
least in the elementary and fundamental stages. Elementary education

shall be compulsory. Technical and professional education shall be made
generally available and higher education shall be equally accessible to all
on the basis of merit. (2) Education Zan be directed to the full develop-

ment of the human personality and to the strengthening of respect for
human rights and fundamental freedoms. Irt shall promote understanding,
tolerance and friendship among all nations, racial or religious groups,
and shall further the activities of the United Nations for the maintenance
of peace (Art. 26):

More recent statements of rights involving students, faculty, administrators, and trustees evince similar qualities (e.g. 18, 24, 26, 44, 83,
92). That is, they have contained or have moved toward more specific references to campus judiciaries and other institutional structures (social and political relations) as embodied in a given right
and thus to be expected as a right. A further implication to be drawn
from discussions of these rights and from the way they are worded

is that they can be regarded as right on moral groundsas the

"decent" or humanly "proper" thing to do.
In short, the scope of moral obligations that are enjoined as ideals
for all, beyond individual discretion, has grown enormously. The
"Universal Declaration" movingly presents its list as "a common
standard of achievement" and claims that "everyone is entitled to
a social and international order in which the rights and freedoms
set forth in this Declaration can be fully realized" (Art. 28). The
declaration further holds it to be "essential, if man is not to be
compelled to have recourse, as a last resort, to rebellion against
tyranny and oppression, that human rights should be protected by
the rule of law." This is the broadening moral atmosphere within
which issues of "student rights" emerged in the 1960's, in the midst
of the Viet Nam War.

Legal Rights
What are "legal rights," then? And how can "the rule of law" help
to protect human rights and other moral rights on campus? Legal
rights are a class of claim-rights, as defined above, that are recognized
or conferred by the state. Often, though not always, some valid

means of coercion or constraint are attached to encourage, induce,
or otherwise lead to compliance. Legal rights do not necessarily con-
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tain moral considerations or moral force; but they may do so and
may be regarded as such. Under a rule of law, some liberties are
to be curtailed so that others may be attained, but not arbitrarily
or maliciously or irrationally. Reference must always be made to
the law itself. Some legal scholars regard the law itself to have a
moral basis (311). Others, on both sides of that issue, believe that in
a democratic society the law is ultimately powerless without a moral
framework. Both would hold that one tends to subvert the rule of
law unless one seeks to fulfill the law moraAy and with the highest
respect not for what one can "get away with" under the law, but
for what one can "best achieve" through the law.
Only a small proportion of the interactions between people in a
society or within an institution can normally be directly covered by
the law, or perhaps should be. Thus, to restrict "student rights" to
"legal rights" is to deal with a relatively small, albeit important,
part of what is at issue concerning student-institutional relations.
For the most Part, the rule of law provides a frameworh within
which humans may pursue moral and other significant ends.
Institutional Rights
Institutional rights are those that specifically refer to the purposes,
rules, and regulations of an institution. They are like legal rights in
every other respect and may include legal rights within their number.
Sometimes a legal or institutional right is not interpreted or stated

in such a way that one can tell what it entails or whether it conflicts with another such right or not. For example, the legal "right

to an education" is a very broad statement, one on which it is difficult
to get agreement as to meaning or intent. If we ask what other rights
within a college it conflicts with, the answer is not immediately apparent. The "right to inspect one's file" is specific and therefore is
easier to compare with any possibly conflicting rights (294). The
"right to a hearing in face of suspension" actually comprises several
specific procedural due process rights and possibly some general ones
too (118, 210, 239, 245). The "right to participate in student elections" is a discretionary right, since the student is not obliged to act
upon his right (110, 280). However, if the college does not provide
any significant issues or responsibilities for students to have elections about, abrogation of a more nearly fundamental right may be
implied, even though elections are permitted.
A legal system usually develops hy adjusting conflicting claims in
reference to specific statements or procedures. The same would be
true of a rational institutional system. This process does not imply
22
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that the rules will get increasingly narrower or that the procedures
will become more rule-bound. To permit coed dorms, for instance,

is not less specific than to prohibit taem; in fact, it extends the
boundaries of daims that can be made with respect to living arrangements. This example displays the broadening, enabling, liberating aspect of juridical principles. It also suggests why some scholars
and practitioners have advised against setting up a highly complex

set of rules for student disciplinary procedures (30, 55a; compare
237, 263). Moreover, with further experience, exceptiohs are employed to protect the meaning of the right, to extend it, or to alter
it substantively.
The Academic Context

A great proportion of student rights decisions emerging from the
courts have dealt with procedural rather than substantive rights.
Procedural rights refer especially to due process and to equal pr.-,
tection under laws or regulations. Substantive rights refer to actions
or positions, such as free speech or privacy, or to standards of fairness, which are a right due to one's humanity or to one's membership in a group or society as opposed to being merely a formal, procedural process. Apart from matters of free speech, privacy, the right
to control one's personal appearance (e.g., have long hair), and the
right to hear outside speakers, substantive issues have been difficult to
adjudicate off campus (21, 34, 41, 45, 57, 64, 65, 69, 152, 153, 235,
237, 263).

As noted, the courts are reluctant to interfere in matters that fall
within the domain of institutional or "academic" judgment, even
where these matters might intersect with other interests of the state.
Such reticence has been clearly evident with respect to faculty
grievance cases when the state provides the arbitration (86; 326, chs.
9-10). The same reticence can be expected s students and others seek

outside judgment on their campus grievances. This assessment is
somewhat in the nature of a hope rather than a firm prediction; as
more specific criteria emerge regarding what does and does not constitute academic judgment, there is a real possibility that legal provisiorir might get more specific and directive than is healthy (see
Mendenhall 315, 316). Higher education institutions could readily
bring about this condition by failing to handle conflicting claims in
the open, collegial, and conciliatory manner appropriate to academic
settings (67, 79, 88, 221).
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The Current Situation:
Administration and the Law
only
In terms of educational philosophy, administration refers not
but
to
to the way institutions are run and their policies are made
and
proceany decisionmaking that affects structures, perspectives,
dures brought to bear on their activities. Hired administrators are
chiefly addressed here, because they are normally charged with ordering, directing, or facilitating administrative processes. Others share
in that process in varying degrees, depending on what rights have
been secured for them and in what domains. Consequently, in the
following sketch of the current situation the term administrator may
prinrefer to faculty, students, and others, as well as to those whose
cipal work is administrative.
Several major cases are cited as prime examples of judicial thought
on pertinent subjects over the past 10 years. In forming these ac=
counts, the writer has often checked the incisive, lengthier briefs of
D. Parker Young and Donald D. Gehring in their excellent basic
casebook, The College Student and the Courts (64). A search through
the national reporter system and other resources has revealed that
virtually all significant cases beyond the state level have been briefed
in this book and its supplements. A fine summary on Student Discipline Systems in Higher Education, prepared by Stanford Cazier in
1973 (57), provides an appropriate companion volume. Additional
references to the considerable literature on student disciplinary procedure and related subjects are given in subsequent discussion.

Due Process

Section 1 of the 14th amendment to the U.S. Constitution (302,

p. 1303) provides the basis for due process rights in student discipliof college law. It
nary procedures as well as for many other aspects
reads:
All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which' shall
abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due

process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

A portion of the fifth amendment similarly reads, ".
24
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.

. no person

may lose his life, liberty, or property, except by due process of law"
(302, p. 1089).

Most higher education institutions now have more sophisticated
disciplinary codes and procedures than were in force 10 years ago
(263). In public institutions if these do not fully comply with constitutional due process rights recently clarified in the courts, a substantive matter is likely to be adjudicated in favor of the defendant.
Those standards generally accord with civil proceedings rather than
the stricter rules established for criminal proceedings. They include
the right to receive formal notice of charges and to hear and present evidence, both within a reasonable time. Other features, such as
having counsel present, confronting witnesses, calling friendly witnesses, and having a written record of the proceedings, were set forth
for certain contexts in the first Esteban case and were further elabo-

rated in other cases, with special reference to the 14th amendment
(41, 57, 69, 153, 163, 194, 224, 258). Since 1969, these other features
have gained a relatively low degree of support in the courts, though

institutions have been encouraged to develop reasonable and fair
procedures appropriate to educational settings.
General Perspective. In Jenkins v. Louisiana State Board of Educa-

tion, 506 F. 2d 992 (1975), the U.S. Court of Appeals upheld suspension of five students at Grainbling College, a tax-supported in-

stitution. The students had been notified by letter of a hearing
wherein the following charges would be brought against them: inciting to riot, disturbing the peace, and criminal damage to public
property. The students appealed the subsequent decision to suspend
them to the Louisiana State Board of Education, which sustained
that decision. Motions to enjoin their suspension and provide other

relief were denied by the District Court. On further appeal, the
U.S. Court of Appeals found that the students' constitutional rights
had not been violated; that is, the campus regulations were clear, not
vague or overly broad (105, 133), and "need not be drawn with the
same precision as criminal codes." Likewise, notice was sufficient and

"need not be drawn with the precision of a criminal indictment."
Further, the students' speech and actions were not protected by the
first amendment, in that they "resulted in a material disruption of
the campus and of the rights of others." Finally, the hearing board
was not disqualified as biased simply by virtue of its being appointed
by the president, comprised of employees of the college, or having
participated in the 'initial investigation of the incident.

Adequate Hearing, Substantial Evidence Rule. In Slaughter v.
Brigham Young University, 514 F. 2d 622 (1975), the U.S. Court of
25
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Appeals registered the following important opinions on adequacy
of hearings and on proper evidence:
It must be held that there was an adequate hearing on the charge

with a meaningful opportunity given to plaintiff to participate, to present

his position, and to hear the witnesses presenting the facts they had

knowledge of. We hold that these proceedings met the requirements of
the constitutional procedural due process doctrine as it is presently applied to public universities. It is not necessary under these circumstances
to draw any distinction, if there be any, between the requirements in this
regard for private and for public institutions.
if they are known to
. . . if the regulations concerned are reasonable;
the student or should have been; if the proceedings are before the appropriate persons with authority to act, to find facts, or to make recommendations; and if procedural due process was accorded the student, then
the findings when supported by substantial evidence must be accorded
some presumption of correctness. The adequacy of the procedure plus
the substantial evidence element constitute the basis and the record to
test whether the action was arbitrary.

The two criteria of "procedural adequacy" and of "substantial evidence" have been crucial in most court decisions in this area. Exceptions are noted below.
Specificity of Rules. The degree of specificity necessary in college
rules is still being worked out case by case. One general criterion
seems to be the ability of the student to prepare an adequate defense when charged with breaking a rule. In Soglin v. Kauffman,
418 F. 2d 163 (1969), the U.S. Court of Appeals held that the University of Wisconsin's Dean of Students' use of "miscondtIct" as a
standard for disciplinary action was vague and overly broad. The
court stated, "the ability to punish 'misconduct' per se affords no
safeguards against the imposition of disciplinary proceedings overreaching permis5ible limits and penalizing activities which are free
from any taint of impropriety." It further asserted that "expulsion
and prolonged suspension may not be imposed simply on the basis
of allegations of 'misconduct' without reference to any preexisting
rule which supplies an adequate guide."
In White v. Knowlton, 361 F. Supp. 445 (1973), the U.S. District
Court did not find the United States 'Military Academy's honor
codenamely, "A cadet will not lie, cheat or steal nor tolerate those
who do"unconstitutionally vague.
The U. S. District Court in Marin v. University of Puerto Rico,
377 F. Supp. 613 (1974), confirmed the university's rule not to permit students "to interrupt, hinder, or disturb the regular tasks of the
University or the holding of duly authorized activities." But the
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following regulations, among others, were found in violation of the
students' constitutional rights:
Art. 3C (2) (a)The holding of pickets, marches, meetings and other
demonstrations at any place within the University will require prior
notification and consultation of the Olancellor . . . [or his designee]
who will approve th,-: place. hour and day in which these acts will be car-

ried out in such a way that they will not interrupt the educational tasks
and the good order of the University.

Art. 3C (2)(b)The acts referred to [above] will be held "in such a
manner" that they will not affect the normal functioning of the University's operations and proceedings.

Whether dismissal for wearing a Mickey Mouse hat instead of a
mortarboard at his graduation exercises deprived a student of his
rights of free expression was never decided in Yench v. Stockmar,

483 F. 2d 820 (1973). The significant finding was that he had
acquiesced to his probationary status, which resulted from previous
disciplinary proceedings, even though they did not strictly follow
procedures set forth at the Colorado School of Mines, and he was
therefore subject to the sanctions given. The United States Court of
Appeals, which tried the case, saw the disciplinary meetings to which
the student later objected as "part of the educational process" and
not comparable to criminal proceedings." Since he had made no attempt to use or request the published procedures, he could not later
object to the conditions of his probation.
Finally, in Edwards v. Board of Regents of Northwest Missouri
State University, 397 F. Supp. 822 (1975), the U.S. District Court noted

that although there had been a deviation from university rules in the
holding of a de novo hearing before the Board of Regents, this did not
in itself result in any deprivation of the student's rights to due process
in an explusion case, and it cited the 1969 General Order, issued in
connection with the Esteban cases, to the effect "that some degree of
breadth is necessary in student conduct regulations, and that they
are not to be compared with criminal statutes."
Self-incrimination and Double Jeopardy. Self-incrimination and
double jeopardy cases, under the fifth amendment, have clarified the
fact that while a swdent's testimony in a disciplinary hearing held
in a public institution might be excluded in a subsequent criminal

proceeding, these are separate jurisdictions and do not constitute
double jeopardy (41, p. 127f.; 259).

Notice and Hearing. As the judge noted in Yench v. Stockmar,
483 F. 2d 820 (1973), "every disciplinary event cannot give rise to a
constitutional question and a right to have the federal courts inter-
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vene." The following summary by D. Parker Young and Donald D.
Gehring of what has actuAly been worked out in the federal courts
concisely states the nature of requirements for proper written notice

and hearing in cases of suspension and explusion as of mid-1973

(64, p. 17). On the general terms, supportive references are made to
Dixon and the first Esteban case, and to Knight v. State Board of
Education, 200 F. Supp. 174 (1961), a Tennessee A Sc I State University case heard by the U.S. District Court. Young and Gehring
wrote:
Students a: a tax-supported institution or at an institution where
state action is involved are constitutionally guaranteed the right to notice
and hearing prior to suspension or expulsion. Procedural due process re-

quires that students be given a written notice of the specific charges

against them, the time and place of hearing, evidence which will be presented against them, and the possible action to be taken against them if
the charges are supported. The notice should be provided to the student

in enough time prior to the hearing to allow the student to prepare a
defense.

The hearing itself should provide the student an opportunity to pre-

sent his defense and present witnesses in support of his case. 'There is no
general requirement at this time that the student be warned against selfincrimination or be permitted to cross-examine witnesses. There is also no
requirement that the hearing be open to the public or members of the
college community. If the hearing is not before the highest administrative
authority at the institution, the student is entitled to appeal the decision
to that authority. The hearing is not intended to be a full blown adversary proceeding, but simply a fair and ample opportunity for both sides to
present the facts.

Several other cases show how this general position has taken shape
in specific terms. In Wright v. Texas Southern University, 392 F. 2d
728 (1968), the U.S. Court of Appeals held that due process was not
denied, in view of a university regulation requiring students to notify
of any change of address if notic,--; were sent by certified mail but
returned undelivered. In Sill %. Pennsylvania State University, 462
F. 2d 463 (1972), the U.S. Court of Appeals ruled that the Board
of Trustees had the right to appoint "a distinguished group of private citizens" as a hearing board, and did not thereby violate the con-

stitutional rights of students. In Winnick v. Manning, 460 F. 2d
545 (1972), a University of Connecticut case, the U.S. Court of Ap-

peals ruled that "the mere fact that the decision maker in a disciplinary hearing is also an administrative officer of the University
does not in itself violate the dictates of due process."
In Blanton v. State University of New York, 489 F. 2d 377 (1973),
the U.S. Court of Appeals held that students are not denied due
°These still held in 1976.
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process if the deanwho had asked protesting students to identify
themselves and to leave the scene of protestfunctions as a "nonvoting coordinator" at the subsequent hearing. The court further
held that in this case the students were not enetled as a matter of
right to confront and cross-examine their accusers, though it did leave

the question open regarding other circumstanc, and stated that
where suspension of a student turns on questions of credibility, "cross-

examination of witnesses might be essential to a fair hearing." In
Becker v. Oswald, 360 F. Supp. 1131 (1973), the U.S. District Court
affirmed Pennsylvania State University's assertion that where it is not

shown that institutional appeal procedures are inadequate or that
an appeal through them would be futile, a student must have exhausted availabk administrative remedies in a disciplinary case before making suit in court.
Later court decisions have sustained these precedents.

Right to Counsel. Defendants in several cases have claimed the
right, which is protected under the sixth amendment for criminal
trials, of having "the assistance of counsel" (302, p. 1195). This has
regularly been denied in instances where the institution does not
proceed through counsel, for example, in three U.S. District Court
decisions: Barker v. Hardway, 283 F. Supp. 228 (1968); Haynes v.
Dallas County Junior College District, 386 F. Supp. 208 (1974); and

in Garshman v. Pennsylvania State University, 395 F. Supp. 912
(1975).

Private Institutions
A thoughtful 1975 Supreme Court decision in New York, Kwiatowski v. Ithaca College, 368 N.Y.S. 2d 973 (1975), affirmed a range of
due process rights established for public colleges in a private college

disciplinary proceeding; they support the administration on the
grounds that its disciplinary procedures were fair and reasonable and
were conformed to in the particular case. Nevertheless, private colleges and universities are autonomous to a high degree compared with
their public counterparts, since implications of control through "state
action" are strictly bound (230, 243). Thus, their practices often do
not comply with the more elaborate constitutional standards (69,
258).

The state action principleWhich recognizes that the relationship
between students and private institutions is contractual, and that
due process is not required by law unless some state agency is none-

theless involved in its activitieshas been tested only a few times.
So far, receiving public funds or tax exemptions has not been in29
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terpreted as state action by the courts. However, increasing governmental regulation and financial support extended to private institu-

tions could eventually place their members within the full protection of constitutional law now provided those in public institutions.

First Amendment Rights
The first amendment of the U.S. Constitution reads (302, p. 911):
Congress shall make no laws respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

What external controls may be directed to first amendment concerns? Great internal latitude remains because the courts have been
extremely cautious about encroaching upon academic judgment.
Generally, the courts have supported first amendment rights in such
a way as to enable students to assemble for a wide range of purposes
and to conduct peaceful demonstrations, to voice their convictions
openly, in both verbal and symbolic ways, to have organizations offically recognized without discrimination, to bring outside speakers
of choice to campus, to wear what they please within the bounds of
dvic decency, to grow long hair, to publish ideas freely in campus
newspapers, and to distribute propaganda (21, 24, 157, 205, 231, 250,
254). Nevertheless, the institution has the right to expect compliance
with certain rules (e.g., proper notice of meetings), to make regula-

tions protecting its members against interference of their proper
functions (e.g., no blocking access to buildings or destruction of
property or disturbing others' free-speech rights), to restrict who
may use campus facilities (e.g., to deny recognition to any group
holding aims inimical to the proper goals of the college, such as
violent overthrow of established institutions), and to specify corresponding responsibilities (157, 205, 206, 231, 247, 250, 254).

Freedom of Speech and Expression. In its review of a high school
case, Tinker, v. Des Moines indcpendent Community School District, 393 U.S. 503 (1969), the U.S. Supreme court ruled: "In the
absence of a specific showing of constitutionally valid reasons to
regulate their speech, students are entitled to freedom of expression
of their views." Students had worn black.armbands in protest against
a heatedly debated public policy. The administration feared disruption of classes, ordered the students to stop and, upon their refusal, suspended them. This was a key decision; but neither this nor
30
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any subsequent decision in this area is sufficient to curtail more
subtle administrative restrictions of free-speech rights, though several
broadly defined restrictions hz.ve been set by the courts since Tinker.

For example, in Papish v. Board of Curators of University of

Missouri, 410 U.S. 667 (1973), the U.S. Supreme Court ruled that
.

. the mere dissemination of ideasno matter how offensive to
good tasteon a state university campus may not be shut off in the
name alone of 'convention of decency'." This view has been sustained
in a series of habsequent cases. In Thonen v. Jenkins, 491 F. 2d 722
(1973), the U. S. Court of Appeals stated that an East Carolina University student could not be suspended on the grounds that he had
writtca an open letter to the president of the university critical of
certain regulations and describing the president with a vulgar word.

The reason: ,". . . no disturbances or disorders of interference in
connection with any school or school related function occurred as a
result of the printing of the letter." In Board of Supervisors of
Louisiana State University v. Lewark, 381 So. 2d 706 (1973), on the
principle that "limited regulation" of first amendment freedoms is
necessary to "general comfort and convenience- in an educational
setting, the Supreme Court of Louisiana supported the university's
rule requiring prior approval before literature and other materials
may be sold on campus.
It is through such small adjustments and argued differences of
principle, directed to varying contexts, that case law develops, bit
by bit. The advances in clarity and direction are more readily
shown with respect to demonstrations, off-campus speakers, and
student newspapers than with respect to other free-speech matters,
which are often more nearly regulated within the traditions of
academic freedom.

Demonstrations. Numerous cases have dealt with mass student
demonstrations. The deciding criteria have generally been the same
as those for most other first amendment cases: that the expressions

be left free and without prior restraint, but not so as to interfere
with the rights of others, to destroy property, or to materially disrupt the educational process by blocking entrances or offices or in

other ways. Thus, in Hammond v. South Carolina State College, 272
F. Supp. 947 (1967), the U. S. District Court held that a rule prohibiting "parades, celebrations and demonstrations" without permission from college officials constitutes prior restraint and is incompatible with first amendment guarantees. A student may be suspended for violating any of the criteria mentioned above by his actions. For example, in Buttny v. Smiley, 281 F. Supp. 280 (1968), a
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people, invitees, visitors, and guests, except for public events, and
requiring persons on campus to show identification.
From the late 1960's on, there has been little change in the nature
and grounds of such decisions, as may be seen, for example, in
Haynes v. Dallas County Junior College District, 386 F. Supp. 208
(1974), where the U. S. District Court approved suspension of students for impeding access to classrooms and to the college bookstore at El Centro Junior College, Texas. In fact, the number of
such cases went down drastically after 1971:
Off-Campus Speakers. In the heyday of student protest, several
court decisions indicated that speakers may be banned from campus
only within very narrow limits. The underlying principles have been
protection against prior restraint on free speech and recognition of
the inadequacy of vague and overly broad prohibitions. In Stacy v.
Williams, 306 F. Supp. 936 (1969), for example, the U. S. District

Court specifically cited the criterion of preventing a "clear and

present danger to the institution's orderly.operation" by the speaker's
advocacy of certain actions. Classes of such actions, along with guidelines for establishing uniform regulations in keeping with the constitutional rights of off-campus speakers, were carefully drawn up
by the court in that decision, responding to regulations set forth by
a state agency in Mississippi. Other relevant decisions include: Dickson v. Sitterson, 380 F. Supp. 486 (1968), at the University of North
Carolina; Snyder v. Board of Trustees of University of Illinois, 286
F. Supp. 927 (1968); Brooks v. Auburn University, 296 F. Supp. 188
(1969), in Alabama; Smith v. University of Tennessee, 300 F. Supp.
777 (1969); and Molpus v. Fortune, 311 F. Supp. 240 (1970), at the
University of Mississippi.
Student Newspapers. In Dickey v. Alabama State Board of Education, 273 F. Supp. 613 (1967), the U. S. District CoUrt found that
a Troy State College rule prohibiting editorials in the college newspaper critical of the governor or legislature violated first amendment
rights, so that suspension of the editor for such action was unjustified. In Antonelli v. Hammond, 308 F. Supp. 1329 (1970), the U. S.

District Court ruled that submission of material to an advisory

board at Fitchburg State College, Massachusetts, to determine whether
it is suitable for publication in the campus newspaper (whether or
not it is obscene) is an unjustified limitation of free expression under
the first amendment and an unwarranted exercise of state power.
Further, the fact that funds for the newspaper were received from
compulsory student fees does not alter the rights of the students or

the power of the president over the college press.
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The U. S. Court of Appeals, in Joyner v, Whiting, 477 F. 2d 456
(1973), found the president's withdrawal of funds from the student
newspaper at North Carolina Central University because of a segregationist editorial an illegal act of censorship, but held that prohibition of discrimination in staffing and advertising poliCies was
justified, in that "campus organizations claiming First Amendment
rights must comply with valid campus regulations." In Bazaar v.
Fortune, 489 F. 2d 225 (1973), the U. S. Court of Appeals ruled that
University of Mississippi officials, believing that an unofficial magazine published with the advice of the English department contains
material they deem inappropriate, may not interfere with its publication and distribution, but that they could have the following
disclaimer placed on the cover: "This is not an official publication
of the University." As the dissenting judge pointed out, the issue
of whether the university has the right not to sponsor the publication was not decided.
In Arrington v. Taylor, 380 F. Supp. 1348 (1974), the U. S. District Court ruled that although the student newspaper expressed.
and promoted views in opposition to those held by some students,

subsidizing the newspaper at the University of North Carolina through
a required student activity fee was not a violation of students' constitutional rights. However, in its decision the court did wonder

why, in view of the paper being on a par with other news media

in the area, the university continues to support it by providing rentfree space and substantial funds instead of having it go independent.
Another twist appears in Schiff v. Williams, 519 F. 2d 257 (1975),
where the U. S. Court of Appeals found against dismissal of editors
of the student newspaper at Florida Atlantic University, in that
"the 'special circumstances' relied on by the universitypoor grammar, spelling and language expressioncould embarrass and perhaps
bring some element of disrepute to the school," but, on the facts
presented, the circumstances were "not the sort which could lead
within its eduto significant disruption on the University campus or
further
stated,
"by
firing
the student
cational processes." The court
editors in this case, the administration was exercising direct control
over the student newspaper," thus violating their constitutional right
of free speech.
As in the other first amendment cases, each of these federal court
decisions adds material, if only by reaffirmation in some instances,
to the developing sense of what the law allows, enables, prohibits,
or supports. None is beyond change, many are influential, a few
are decisive (65, 66, 157).
84

42

Interim Suspension and Preliminary Injunction
Interim suspensions have been permitted by the
is reasonable cause to believe that the student's courts where there
continued presence
constitutes a danger to property, to others, or to himself, if specification of charges and notice of preliminary hearing is given, if a hearing is held within a few days, conditions permitting, and if,
in any
case, a hearing is held at the earliest practicable date after suspension. These qualifications have been established in
Marzette v. McPhee, 294 F. Supp. 562 (1968), a Wisconsin State UniversityOskosh
case; Stricklin v. Regents of University of Wisconsin, 297 F. Supp.
416 (1969); and in Gardenhire v. Chalmers, 326 F. Supp. 1200 (1971),
a case at the University of Kansas.
In Braxton v. Municipal Court, 109 Cal. Rptr. 897 (1973), the Supreme Court of California upheld legislation authorizing the chief
administrative officer of a state higher education institution, or his
designated agent, to oraer the temporary removal of a student or
other person from campus without prior notice or hearing if there
is "reasonable cause to believe that such person has willfully
disrupted the orderly operation of such campus and that such behavior
is likely to continue," or if the situation is one of emergency where
there are overt acts of violence and other illegal conduct. The court
further stated that in other circumstances the statutory language
quoted above would be considered vague and overly broad, and
that a hearing would have to be held "as soon as reasonably possible,

not later than seven days following a request by the person ex-

cluded" (267). On petition of the administration at Southern University in Baton Rouge, the Court of Appeals of Louisiana, in State
Board of Education v. Anthony, 289 So. 2d 279 (1973), upheld
issu-ance by a lower court of a preliminary injunction enjoining students
engaged in leading disruptive activity (boycotting classes and allegedly
"destroying public property, harrassing other students, committing
acts of obscenity, assaulting students and members of the Administration, and similar acts of disruption") from returning to the campus.
Although both of these are state-level cases, not tested in the
higher
courts, they illustrate two ways of getting control over disruptive
behavior that have been used: temporary suspensions, sometimes
with legislative backup, and preliminary injunctions issued by a
court (21, 41, 143, 155, 164, 187, 210. Knowing that these tools
are ultimately available in extreme situations, administrators have
often chosen less drastic measures of cooling down, containment,
and persuasion (39, 41, 130, 173).
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Fourth Amendment Rights: Search and Seizure
The fourth amendment of the U. S. Constitution states (302, p.
1041):

papers,
The right of the people to be secure in their persons, houses,
and seizures, shall not be
and effects, against unreasonable searches
violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.

Civil authorities must strictly conform to fourth amendment standHowards and may not search a student's room without a warrant.
have held
interesting
exception,
given
below,
courts
ever, with one
that college officials may conduct a warrantless search of a dormitory
room or locker and obtain evidence if there is "reasonable cause to
believe" that a crime is being committed and incident to lawful arprotect
rest, or that institutional regulations are being violated, or to
111, 170, 244
mistreatment
(see
especially
68,
persons from danger or
for discussions of what is "reasonable" and 252, 269 for guidelines).
Since the judicial criteria are still unclear, it would ordinarily be
from
wise to obtain a warrant before taking any such action, apart
and
health
and
safety
of
students
routine inspections to assure the
normal maintenance of property.
Several cases have established the general position just summarized:
384 F.
Moore v. Student Affairs Committee of Troy State University,
706
People
v.
Cohen,
292
N.Y.S.
2d
Supp. 725 (1968), in Alabama;

(1968); and Keene v. Rodgers, 316 F. Supp. 217 (1970). The following
decisions have provided additional elements in particular contexts.
In Speake v. Grantham, 317 F. Supp. 1253 (1970), the U. S. District
Court held that University of Southern Mississippi officials could
seize evidence without a warrant if it is in "plain view." In People

v. Lanthier, 97 Cal. Rptr. 297 (1971), the Supreme Court of California ruled that in an instance of "compelling urgency" at Stanford
University (to identify the source of a noxious odor emanating from
warrantless
a student's library locker), campus officials may make a
evidence.
But
in
Piazzola
v.
Watkins,
search and use what is found as
offiDistrict
Court
held
that
campus
442 F. 2d 284 (1971), the U. S.
enforcesearch
and
seizure
rights
to
law
cials may not delegate their
ment officers; nor may a campus regulation on the subject "be construe -I or applied so as to give consent to a search for evidence for
the primary purpose of a criminal prosecution. Otherwise, the regulation itself would constitute an unconstitutional attempt to require
a student to waive his protection from unreasonable searches and
36
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seizures as a condition to his occupancy of a college dormitory room."
Nor may. a police officer, claiming the "plain view" criterion, enter

an open door and search a dormitory room without a warrant, according to a Supreme Court of Ohio judgment in City of Athens v.
Wolf, 313 N.E. 2d 405 (1974). The Court of Appeals of Ohio ruled
in State v. Wingerd, 318 N.E. 2d 866 (1974), that a student who

"freely and intelligently" gives consent to search of his room thereby
'waives the relevant constitutional rights. The action of a campus
security officer, who conducted a good-faith search of a lost purse
for purposes of inventory but found illegal pills, was sustained by
the Court of Appeals of Mizona in State v. Johnson, 530 P. 2d 910
(1975). With respect to a possible criminal proceeding, students have
the same rights and exposures (e.g., responsibilities, requirements or
constraines) regarding search and snizure as any other citizen, e.g.
regarding use of a warrant and specificity of supporting,affidavits.
In a 1975 decision (one of the longest, most thoroutbly argued
ever in the area of student rights), Smyth v. Lubbers, 398 F. Supp.
777 (1975), the status of students as citizens was so impressive to
the U. S. District Court in Michigan that, in effect, it moved against
the trend. In view of a regulation at Grand Valley State College
prohibiiing the use or possession of illegal drugs on campus, officials
made a warrantless search for drugs in the rooms of students later
suspended upon action by the campus judiciary. The court said that
was wrong: s"While the College has an important interest in enforcing drug laws and regulations, and a duty to do so, it does not have
such special characteristics or such a compelling interest as to justify
setting aside the usual rights of privacy enjoyed by adults." Moreover, "the College's resort to its own internal proceedings will not
insulate either the College from the intrusion of civil authorities
into its affairs or Smyth from the institution of formal criminal pro-

ceedings against him." The court further stated, contrasting its
standard to the weaker, "reasonable cause" criterion used in many

other cases: "The only possible justification for requiring less than
probabk cause for a search of an adult student's lodging, whether
with or without a warrant, is that the student's interest in privacy
is somehow less than that of other adults; or that the College's interest in enforcing laws and regulations is somehow greater than
that of the community. But these contentions have already been
rejected." Some alternative procedures for use of warrants are then
presented, including legislation permitting college officials to obtain
a search warrant from a dvil magistrate or possibly from the campus

judiciary.
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Two other points raised by the court in the Smyth case are also
worth noting because of their importance to a wide range of campus

the court found that the familiar ground of "substantial evidence is constitutionally inadequate as a standard of
issues. First,

proof. It is so because:
it provides no intelligible standard of 'proof. . . or. . . is totally onesided and is lower than that constitutionally required. . . . The court
is certain that the standard cannot be lower than "preponderance of the
evidence.' However, given the nature of the charges and the serious consequences of conviction, the court believes the higher standard of 'clear
and convincing evidence' may be required. The 'clear and convincing'
standard is well below the criminal standard (i.e. that of "beyond a
reasonable doubtl (Smyth v. Lubbers, 398 F. Supp. 777 (1975).

Second, after affirming that schools have an especially high responsibility to protect constitutional freedoms, the court agreed that "it
is good policy to handle these matters internally as far as possible":
Institutions which enforce the law should not infringe upon fundamental constitutional rights in doing so. As Mr. Brandeis said, "Our

government is the Potent, omnipresent teacher. . . . If the government becomes a lawbrciker, it breeds contempt for law; it invites every man to
become a law unto himself; it invites anarchy" (emphasis added). Olm-

stead v. United States, 277 U.S. 438, 485, 48 S.Ct. 564, 575, 72 L.Ed.
944 (1928). If all Government is an omnipresent teacher: so also most
certainly and more immediately is a College in relation to its students. In
part for this reason, "(t)he vigilant Protection of constitutional freedoms
is nowhere more vital than in the community of American schools"
(emphasis added). Shelton v. Tucker, 364 U.S. 479, 487, 81 S.Ct. -247,
251, 5 L.Ed.2d 231 (1966). (Smyth v. Lubbers, 398 F. Supp. 777 (1975).

Student Records
Dating from January 1975, in response to the Family Rights and
Privacy Act of 1974 (the "Buckley Amendment"), federal guidelines on
student records began to appear. The final set, produced in view of
what had been learned from early experience, was published, among
other places, in the June 28, 1976 issue of The Chronicle of Higher
Education (294). These guidelines not only specify conditions under
which students of 18 or the parents of miner- may inspect and review what is in their files, but also state procedures for hearings,
enforcement, disclosure of information, and for removal or amendment of offending documents and response to them. Recommendations may remain confidential if this is agreed to in writing by the
student.

Regulatory Power
Vagueness and overgenerality or-. overbreadth in campus regula38
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tions have brought rulings in favor of complainants; however, these
criteria themselves so far lack precision (105, 133, 273). Despite the

many cases in which colleges have been enjoined to uphold constitutional rights on the basis of such principles, college authorities
still have enormous independent power over their students. Neither
the fainous Diicon case of 1961, which, in effect, put the in loco
parentis doctrine to rest, nor its many successors (55, 57, 126, 161,
168, 214, 219) have deprived higher education institutions of their
right and responsibility to conduct their own affairs or to achieve
standards of justice and fairness in their own fashion. But they have
created an atmosphere of concern that is subject to further definition
in the courts whenever institutions fail to uphold constitutionally
ptotected rights such as those discussed here.
The recent upsurge of state boards, systems, and legislative control further complicates any effort to locate where the regulatory
authority actually resides. There is as yet no clear reason to suppose
that legal and other student rights will be better protected at state
than at local levels, although the opportunity is widely present. None

of the literature has thus far surveyed the present and potential
impacts of state-level poHcies and controls on student rights.
There is a growing tendency to resort to the courts or other governmental agencies to settle campus disputes (237). This will probably increase, at considerable (perhaps unsustainable) cost of time
and money, unless internal procedures can be formed that enable
people to feel confident of solving their problems on the institutional level. Such procedures can be achieved so that all but a few
cases can be handled there. To do so may require some shifts in
administrative style, as may be seen from earlier considerations in
this essay and literature review and in the guidelines to follow.
Moral Aspects of Administrative Leadership

Several avenues to student-institutional relations and to the administration of student discipline are reviewed here by using a number of significant cases as sigrippsts. Even where due process is not
chiefly at issue, almost all these cases involve the sanction of suspension, since suffering lesser penalties rarely has led to court action,

especially at the federal_level. The question arises as to what approaches, styles, or criteria are appropriate over the broader scope
of campus relationships: What administrative styles would be consistent with what the legal signposts indicate?
Lawrence Kohlberg's work on stages of moral awareness and behavior contributes toward an answer (313). Drawing upon earlier
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of developwork by John Dewey and jean Piaget, as well as aspects
of
development
mental psychology, Kohlberg distinguishes six stages
rights issues
within the moral domain. Administrative response to
may be fruitfully checked against his scheme.
A first stage, at the preconventional level, entails unquestioning
order,
deference to power without reference to any underlying moral
relations
after
the
while the second stage involves viewing human
chiefly
in
what
marketplace model, such that right action consists
instrumentally satisfies one's own needs. Before Tinker, Dixon, and
1970's, there were.
other important cases from the 1960's and earlyoperating on these
few legal constraints against an administrator
student acting similarly.

bases in relating to students, or against a

had the efficacious
Now there are several constraints, and these have
reasonable diseffect of prompting the formation of more fair and
of
student parciplinary procedures and of more effective modes
institutional
level,
ticipation in decision-making. However, at the
leadership
role
can
still
anyone who assumes some administrative
the
structures
fruitfully inquire, To what extent are my actions, or
of awareness and
within which I work, either conducive to this level
action or expressive of it?
levels Kohlberg
The same question can be asked of the other two
distinguishes. At the conventional level, stage three chiefly orients ac-

to whatever
tions to others' approval; stage four orients action Most
adminis-

authorities, fixed rules, and social convention ordain.
three or four, espetrative styles in some way have represented stage
cially before the student protest days of the 1960's.
At the firial level, which Kohlberg variously calls postconventional,
autonomous, or principled, the fifth stage constitutes a legalistic
social-contract orientation; respect for individual rights usually being
contained within a broadly utilitarian framework, as in the U. S.
Constitution. At the sixth stage, "right is defined by the decision of
appealing to
conscience in accord with self-chosen ethical principles
Our interlogical comprehensiveness, universality, and consistency."
of
the
courts,
has
est here, and for the most part it is the interest
the
fifth
and
been directed to ways of dealing with rights issues at
sixth stages, where reasoned and cooperative modes of managing
offered in that
conflict can be expected. The following guidelines are
spiri t.
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Guidelines tor Administrative
Decisions Concerning Students

Undoubtedly, there will be more interaction between court and
campus in the years ahead. Much can be gained from this process
that will aid the development of campus governance and decision,.

making. Judicial restraknt..skrith respect to many areas of college life
leaves academics free to put their own houses in order. In Goldberg
v. Regents of University of California, 57 Cal. Rptr. 463 (1967), the
court stated:
Historically, the academic community has been unique in having its own
standards, rewards, and punishments. Its members have been allowed to go
about their business of teaching and learning largely free of outside interference. To compel such a community to recognize and enforce precisely
the same standards and penalties that prevail in the broader social

community would serve neither the special needs and interests of the
educational institutions, nor the ultimate advantages that society derives

therefrom. Thus, in an academic community, greater freedoms and greater
restrictions may prevail than in society at large, and the subtle fixing of
these limits should, in a large measure, be left to the educational institution itself.

Detailed guidelines for administrative decisions can be gleaned from

the legally oriented literature and from official statements on the
rights of students and others within the educational community. The
following general recommendations draw both from the judicial
experience and from independent efforts on campus. In large part,
they directly refer to discussions in earlier sections. Although the
index points to still further literature on all these subject% bibliographical references are added for a few subjects not covered earlier;
they are included in this final section to round out the picture.
The recommendations are presented more in the spirit of stimulating further injuiry than in persuading anyone to pursue some specific action, since every campus context offers its own particular
problems. Although the focus is on student rights, implications may
also be drawn for other types of campus relationships.
1. Judicial Perspectives on Campus Relatiar inips. Consider alter-

native models of student-institutional relationships, with emphasis
on cooperative and facilitative responses to student rights claims (pp.
12, 16).

The classical in loco parentis doctrine has been dying in the courts,
to be replaced largely, though not exclusively, by a constitutional ap-
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proach (p. 16). It is worth considering to what degree undesirable
remnants remain on campus and to what degree effective guidance
and counseling has been mistakenly thrown out with the desirable
relaxation of the older, parental functions. The contractual and fiduciary relationships find their place within case law. Examining these

possibilities in the light of basic educational goals and functions
could enable administrators to develop new programs and to form
safeguards against turning academic process into an uncontrolled
and impersonal cgmmercial venture. In colloquial terms, two excesses also appear that seem out of place within a genuinely academic

setting: "who pays the piper calls the tune" and "you pay your
money and take your choice."

The constitutional approach is preeminent in the courts. The

student is regarded as a citizen, with full rights on and off campus.
The communal or joint-participatory approach has so far been suggested only through more ideal and indirect language in court opinions, and is the one that depends most on the institutions themselves.
This would seem to be the only context within which problems that
arise with the other approaches can 'be well treated, allowing the
virtues of each approach to complement the other. It gives Kohlberg's
sixth stage a chance, whereby people work out conflicts of value and
other beliefs together, in a reasoned fashion, with a conscientious
effort to treat all people by the same principles, drawing from what
is in the spirit as well as the letter of the law (p. 13). It is essential
to pursue development of campus relationships in this way if the valid
concerns of student activisIs are to be honored (pp. 14-15), if the
developmental needs of students are to be respected (pp. 14-15), and
if the democratic ideal of the open society, already deeply embedded
in traditions of academic freedom (p. 10), is to be sustained.
2. Governance Patterns. Consider which governance patterns are
appropriate for student involvement and in what respects. The basic
principles should derive from an understanding of the interrelation-

ship of law, morality, and administration referred to in the first
recommendation, from an understanding of the nature and patterns
of rights that is appropriate to a college or university setting (pp.
18-23), and from an understanding of the degree to which students

and others have a right to share in decision-making (p. 24).
Some such distinction as that made by Richard C. Richardson between involvements in day-to-day management, policy formulations,
and review of administrative action is particularly apt for this purpose (53, 123). Student affairs areas (student publicrtions and activity
funds) would require primary leadership from students, as might the
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proposing of new policy or the initial review of old policy in areas of
special interest to students. Faculty and administrative staff would
be chiefly responsible for other domains (faculty promotions, faculty
salaries, instructional funds, although pertinent information and

feedback might be provided by students. In still other areas students
could be directly involved with others in policy formulation and in
review of administrative action, sometimes on an equal basis and
sometimes not.
Decisions about how to include students should be made in such a

way as to fulfill two criteria: respect for developing student rights
as a matter of principle, and provision for those concerned to learn
from the proposed process so as to improve it and to yield longterm benefits to the institution. Consideration should be given also
to areas of decision-making where students and their representatives
could truly help, thus providing a chance for them -to experience
more immediate satisfaction as well as learning. These areas could
be ranked on a generally ascending scale of priority, based on the
following, more specific criteria: importance on the basis of student
rights and needs; capacity to generate helpful student participation;
opportunity to build decision-making competencies within the student body and its leadership; and closeness to the institution's edu-

cational mission. The opportunities that result should be made
explicit. Effort should be put into their advancementeffort just
as committed as that expended on fiscal, program, and planning
needs.

3. Student Affairs Procedures. Gain awareness of procedural distinctions that have developed as a result of judicial experience that
might be applied, with some modification, to administrative practice
(pp. 24-29).

A sensitive approach to student affairs would benefit from an understanding of when to apply formal or informal procedures, i.e.,
those under specific rules and those more open to interpersonal exploration of issues. Most of the cases cited could probably have
. been handled more effectively through informal institutional procedures or through better organized formal channels, which also
would have facilitated students participating in less direct or formal
ways (120).

It is useful to keep in mind what kinds of offenses are matters for

campus tribunals or for the civil or criminal ccurtsand what
further responsibility can be undertaken for bail (195), student
attorneys (41), and other services. Well informed advice of counsel
is essential for this purpose. Such awareness might help achieve a
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less elaborate set of disciplinary procedures, with educational and
communal aims inherent to it, especially to avoid establishing a
severe, acrimonious, criminal-type proceeding (pp. 6-9, 16-23, 25,
28). Some grasp of the uses that can be made at questionary proceedings, as employed in regulatory commissions, as opposed to the
adversary proceedings used in the criminal courts, would also save
much heartache (182). Also, efforts should be made to avoid either
double jeopardy (p: 27) or an unfair compilation of actions, which
requires an understanding of when judiciary action, both on and off
campus, would and would not be appropriate (259).
4. Student Discipline. When published standards and policies affect-

ing student discipline must be relied on, make them explicit and
availableagain, under the condition of representative involvement
in their formulation, review, and change wherever appropriate and
feasible.

The courts have already provided some criteria that would aid in
avoiding discrimination, vagueness, and overgenerality in such statements (pp. 27, 38). It would be wise to consider when rules and
regulations tend to be of disservice, notably when they are thought to

supplant rather than to enhance and support morally-informed relationships (pp. 12-13). By all means possible, try to avoid taking any

action that will decrease facility of communication or clarity of

"standing" among campus groups. (e.g., discontinuing student publications or deciding to cease giving official recognition to any student
organizations to obviate having troubles in these areas). These are
essential ingredients of a healthy academic community.
5. Policy Formulation. In keeping with the first four recommendations, bring the fiduciary, contractual, and constitutional aspects of

policy affecting students into line with the basic, moral considerations that reflect both the rights of students and their educational
and developmental needs. This is a process that requires the use of
expert consultants and participation from a broad range of membership within the institutional community. It would be useful to
prepare for formal decision-making on such policy issues within
exploratory groups or task forces and to coordinate these efforts with
long-range planning. Where possible, it would also be helpful not to
segregate student concerns in the setting of comprehensive, longterm goals.

6. Decision-Making Skills. Make preparatory group process and
problem-solving workshops or inservice training available to all
campus committee members and administrative staff. This will greatly
strengthen the decision-making process and encourage the participa44
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don of students. It also will enable students to make use of the
less coercive, more democratic modes of change on campus (pp. 1516) and will strengthen their capacity to do the same in' the larger
society.

7. Campus Judiciary System. Develop a campus judiciary system,
formal and informal, that provides fair treatment and prat
cedural rights. In disciplinary cases, the courts have emphasized sUcli
features as specificity of rules, notice of charges, provision of a hear-

ing, and evidentiary rules, all richly detailed in the literature (pp.
24-29, 35): The ombudsman process is an excellent one for combining formal protection with informal values and for averting
the need for more costly proceedings (98, 145). If informal processes
are running well, the more formal steps within the judiciary system
rarely will need to be used.
8. Substantive Rights Areas. Set up a list of policy areas to be developed that affect the more substantive rightsrights of free 'speech
and expression, free press, demonstration and dissent, hearing outside
speakers (pp. 30-34); political and extracurricular activties; personal privacy and freedom, such as relate to living arrangements,
personal appearance, and access to records (pp. 36-38); student employment rights (215); and the right to be treated fairly, a substantive due process right (163, 245). If such policymaking is approached with the aim of enabling action rather than simply restricting it, it will be within the spirit and not the dead letter of constitutional law.
9. involvement with the Courts. Prepare for greater involvement
with the courts (pp. 5-9, 16-17, 23, 39). This involvement is hard to
predict, and perhaps could even be avoided in large part, but there
are signs that it will be on the increase (237). Counsel should be
trained both to draw upon college law and to appreciate the special
circumstances of academic life.

10. Lobbying. Lobby against legislative invasions of campus affairs. This occurred during the height of the student protests in the
form of aid restrictions (41, 141, 176, 183). This lobbying should be
done so that the regulatory power and the modes of handling rights

issues can be kept on campus and contained within the special
functions of educational institutions (pp. 38-39).
11. Routes to Effective Student Participation. Consider the number

of roads that are being traveled toward greater student involvement
in campus decision-making and their possible relations to each other
(pp. 5-6). For exarAple: collective bargaining, use of student at45
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torneys, stude9g1obbying, reorganization of student government,

work-study grants for leadership training, credit through independent
study courses for experience in campus governance, public interest
research groups, student-run cooperatives and services (this may well
increase very rapidly, 241), improved student evaluation of teachers,
and student representation on boards of trustees. The tripartite committee is not the only effective mode of representation, and in some
areas-it is probably the least effective (14, 32, 53, 87).

12: Conflict-Utilization Skills. Perhaps most important is to im-

prove skills for managing and utilizing conflict (79, 204)..If anything

from legal experience is applicable to campus situations, it is the
necessity and ability to. deal with conflict. However, the couits
alone will not adequately instruct institutions about what may or
must be done. In this regard, as-in many ()them the campus has its-own contribution to inake.
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Conclusion

In effect, not even these twelve sets of guidelines can provide the
conclusions to this essay and literature review. The subject has been
the relation of law to campus decision-making as seen through the

prism of student rights. The real conclusions must emerge at the
colleges and universities, among those on each campus willing to
carry the inquiry forward in a manner suitable to their context.
What has been offered is a background and perspective that should
help that pragmatic, experimental process along.
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Bibliography

intertwined with
Student rights and responsibilities are closely
staff. Yet disthose of administrators, faculty, and other collegelegal standpoint
cussions that consider the student situation from a
separate from those that treat the. other asare almost completely
pects.

exhaustive listOnly the student aspect is surveyed, in a nearlydissertations and
ing of the important items, including a selection ofThe writer has alunpublished documents that have been cataloged.

ready provided bibliographies on faculty bargaining and governance
of nonacademic
in recent publications (82, 85, 90). The situations
of all these
staff require separate treatment, as does the relation
education
today.
factors to the sociopolitical environment of higher
public
school
setting
Works that consider only children's rights or the
them. A selection of
are also excluded, though several items refer to
participation in
student
protest
and
student
works that deal with
beva
the primary
governance is added, since these activities have
1960's to the
vehicles for concern about student rights from the late
present.
referring
The index in effect provides several minibibliographies,
by
80
items
judged
to the items by number. An asterisk (*) appears
or
for
general
to be especially valuable for use by nonspecialists
reference purposes.

General Resources
usually
Several agencies regularly supply college law information,
occasional
inforthrough periodicals. Additional periodicals provi&
mation on aspects of the subject.
University Attorneys
1. The National Association of College and
(NACUA) issues two publications. College Law Digest (1970University Law
is a bimonthly digest of cases. Journal of College and

formerly College Counsel, is a quarterly presenting
technical summaries and discussions of major issues facing attorneys
Suite 510,
in higher education. Address: One Dupont Circle, N.W.,

(1973-

),

Washington, D.C. 20036.

of Education
2. The National Organization on Legal ProblemsNOLPE School
publications.
The
semiannual
(NOLPE) issues four
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Law Journal includes articles, case notes, and special sections. Lae
the quarterly Journal of Law and Education (728 National Press
Building, Washington, D.C. 20004), it emphasizes public school matters, where most of the case law resides, but has some coverage of
higher education concerns. The monthly NOLPE Notes includes
briefs on important school laws cases that are not reported in the
standard sources. The bimonthly NOLPE School Law Reporter pre-

sents all school law cases reported by state and federal courts of
record, with a separate section for higher education. NOLPE also
issues Yearbook of School Law. Address: 825 Western Avenue, Topeka, Kansas 66606.

3. D. Parker Young has edited proceedings of the annual conference

on higher education and the law, sponsored since 1970 by the Institute of Higher Education, University of Georgia. Address: Athens,
Georgia 30602. A basic casebook by D. Parker Young and Donald D.
Gehring, The College Student and the Courts, has continued through
supplements (64).

4. The United States National Student Association regularly publishes booklets dealing with student rights issues (see Index). Address: 2115 S Street, N.W., Washington, D.C. 20008.

5. The National Student Lobby began the monthly newsletter Student Lobbyist in January 1975, reporting on state and federal legislative activities affecting college students. Address: 2000 P Street,
N.W., Washington, D.C. 20036.

6. Legislative Review and other services from the Education Commission of the States emphasize ;;;,lative activities. Address: 1860
Lincoln Tower Building, Denver, Coldrado 80203.

7. Current issues are highlighted in the College Press Service's bimonthly Center for the Rights of Campus Journalists Bulletin. Address: 1764 Gilpin Street, Denver, Colorado 80218.

8. The Reporter's 6ommittee for Freedom of the Press distributes
information on rights of student journalists. Address: Room 1310,
1750 Pennsylvania Avenue, N.W., Washington, D.C. 20006.

9. The law reviews remain the chief resource for case reports and
new interpretations, along with the standard legal reporters, digests,
and indexes. The following periodicals are also useful: Arbitration
in the Schools, Association of Governing Boards Reports, College
and University Business, College Student Journal, Community and
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Junior College Journal, Community College Review, Journal of the
College and University Personnel Association, Journal of College Student Personnel, Journal of Law and Education, Journal of Higher
Education, Journal of the NAWDAC, NASPA Journal, NASSP Bulletin, and School Law Journal.
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rights issues for both high school and college students, including summaries of numerous cases.
1972

46. Alexander, Kern, and Erwin S. Solomon. College and University Law. Charlottesville, Virginia: Michie, 1972. xxvi, 776 p. A text
and casebook for students and administrators.
47. The Carnegie Commission on Higher Education. A Digest and

Index of Reports and Recommendations, December 1968 - June
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1972. Berkeley, California: Carnegie Commission on Higher Education, 1972. 191 p. The Commission, which began its work in 1967,
has published numerous studies and reports, some in later years. A
briefer guide is presented in Change 5, no. 9 (November 1973), with
general critiques by Norman Birnbaum and W. Roy Nib lett. (See
also 39 and 87.)

48. Chambers, Merritt M. The Colleges and the Courts: The Developing Law of the Student and the College. Danville, Illinois: Interstate, 1972. xxix, 316 p. This is the seventh in a series of volumes
by the same title but giving information and interpretations on various aspects of college law, begun in 1936.
49. Dyckman, W. Vermilye, ed. The Expanded Campus: Current
Issues in Higher Education 1972. San Francisco: Jossey-Bass, 1972. 284

p. Chapters 1-4 contain critiques of the Carnegie Commission on
Higher Education reports and recommendations.

50. Gelber, Seymour. The Role of Campus Security in the College
Setting. Washington, D.C.: National Institute of Law Enforcement
and Criminal Justice, 1972. 209 p.

51. Hardee, Melvene Draheim, ed. Content AnalysisAs a Research Tool for Higher Education. Tallahassee: Center for State and
Regional Leadership, Florida State University, August 1972. 83 p.
ED 086 104. MF-$0.96; HC-$4.97. The examples are taken from analyses of the characterization of student dissent in selected general circulation magazines and from analyses of higher education policy
board statements on student rights and responsibilities.

52. Najita, Joyce M. Collective Bargaining in the Public Sector:
Unit Determinations Involving University Graduate Students, IRC
Reports. Honolulu: Industrial Relations Center, University of Hawaii, February 1972. 8 p.

53. O'Banion, Terry, and Alice Thurston, eds. Student Development Programs in the Community Junior College. Englewood Cliffs,
N.J.: Prentice-Hall, 1972, xi, 235 p. A thorough coverage of the sub-

ject. See especially Richard C. Richardson, Jr., "The Student's
Role in the Affairs of the College," 51-67.

54. O'Hara, William T., and John G. Hill, Jr. The Student, the
College, the Law. New York: Teacher's College Press, Columbia University, 1972. 220 p.
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55. Ratliff, Richard C. Constitutional Rights of College Students:
A Study in Case Law. Metuchen, N.J.: Scarecrow Press, 1972. iv,
260 p. A 1971 University of Oklahoma Ph.D. dissertation. Examines the expanding legal support of student rights since Dixon v.
Alabama (1961), through study of court cases and iegal literature
through 1969.
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55a. Bracewell, William R., ed. Proceedings: Substantial Justice on
Campus: Individual Rights v. Institutional Needs. Athens, Georgia:
Center for Continuing Education, University of Georgia, 1973. 95 p.
From a November 19-21, 1972 conference. Contents: William R.
Bracewell, "Balancing Students' Rights and Institutional Needs,"
1-4; Thomas C. Fischer, "Challenge from the Courts," 5-24; Edward
Schwartz, "A Sense of Justice on Campus and in Society," 25-26; Edward H. Hammond, "Institutional Justification for the Existence of
a Campus Judicial System," 37-46; "Editor's Note on the Explanation
of Systems," 47-48; and accounts of sample judicial systems by Ruth
Renaud (Michigan State University), 49-58, James W. Reddoch (Louisiana State University), 59-70, Roger Howard (University of Wisconsin at Madison), 71-76, and Earl D. Harris (University of Georgia),
77-95.

56. Bucklew, Neil S. Students and Unions. Report No. 22. University Park: Center for the Study of Higher Education, Pennsylvania
State University, July 1973. 15 p. ED 082 607. MF-$0.96; HC-$1.88.
*57. Cazier, Stanford. Student Discipline Systems in Higher Education. ERIC/AAHE Research Report No. 7. Washington, D.C.: American Association for Higher Education, 1973. 53 p. Contents: the.Dixon case (1961), rationale for discipline codes, substantive and procedural due process, bibliography. ED 083 933. MF-$0.96; HC-$3.71.

58. Chambers, Merritt M. The Colleges and the Courts: Faculty
and Staff Before the Bench. Danville, Ill.: Interstate, 1973. xxii,
260 p.

*59. Duscha, Julius, and Thomas Fischer. The Campus Press:
Freedom and Responsibility. Washington, D.C.: American Association of State Colleges and Universities, April 1973. 118 p.

60. Hill, John Glenwood Jr. "Constitutional Rights and University-Student Relationships at Public Universities." Ph.D. dissertation,
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University of Connecticut, 1973. 192 p. No abstract: Dissertation abstracts Order No. 75-24405.

61. Mayhew, Lewis B. The Carnegie Commission on Higher Education: A Critical Analysis of the Reports and Recommendations- San
Francisco: Jossey-Bass, 1973. xii. 441 p.
62. Ryan, Jennifer, ed. Student Lobbying. Washington, D.C.: United States National Student Association, 1973. 24 p. Also see item 75
here.
63. Sorgen, Michael S., Patrick S. Duffy', William A. Kap lin, and
Ephraim Maigolin. State, School, and Family: Ca.mc and Materials
on Law and Education. New York: Matthew Bender, 1973. xx, 1,014
p. Emerging ca-e law on public school law systematically arranged,
with helpful notes, questions, interpretations, and resources.

*64. Young, D. Parker, and Donald D. Gehring. The College Student and the Courts. Asheville, N.C.: College Administration Publications, 1973. x, 52 p. Coverage of court cases under four main headings: relationship between students and the institution, relationship
between the courts and education, due rocess, and equal protection.

Supplementary briefs are issued quarterly to insert in the binder.
Cumulative index of cases reported to June 30, 1975 (pp. 170i-1).
1974

*65. Blackwell, Thomas E. The College Law Digest 1935-1970.
Washington, D.C.: National Association of College and University
Attorneys, 1974. xi, 255 p. This is the basis from which the NACUA
bimonthly College Law Digest has continued to compile cases (1).

66. Kirp, David L., and Mark G. Yudof. Educational Policy and
the law. Berkeley, Calif.: ivIcCutchan, 1974. 749 p.

*67. Laudicina, Robert, and Joseph L. Tramutola, Jr. A Legal Perspective for St-ident Personnel Administrators. Springfield, Ill.:

Charles C. Thomas, 1974. 140 p.

68. The Report of the National Invitational Conference on Consumer Protection in Postsecondary Education. Report No: 53. Denver, Colo.: Education Commission of the States, June 1974. 16 p. ED
094 613. MF-$0.96; HC-$1.88. Recommendations on protection of students and records are included.
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69. Terry, Marilyn Jean. "Due-Process for Students in Private Institutions of Higher Education: A Study of the Dichotomy between
Theory and regal Decisions Affecting Due-Process Requirements in
Student Discipline Proceedings." Ph.D. dissertation, Boston College,
1974. 208 p. Dissertation Abstracts Vol. 36/01-A, p. 153: Order No.
75-15747. A thorough review of relevant literature, statutes, and case
law yielded historical perspective and a judgment that congruence is
generally lacking between educational-legal theory and due process
decisions in student discipline proceedings in private colleges. Administrative guidelines are given.
197P

70. Astin, Alexander W., Helen S. Astin, Alan E. Bayer, and Ann
S. Bisconti. The Power of Protest: A National Study of Student and
Faculty Disruptions with Implications for the Future. San Francisco:
Jossey-Bass, 1975, xiii, 208 p. Findings from a three-year study (19681971); includes overview of 19604971 period, discussion of participants, sequences and determinants, three sample protests, outcomes,
present and future repercussions.

71. Berlet, Chip, ed. Student Unionization: Perspectives on Establishing a Union of Students. Washington, D.C.: United States National Student Association, 1975. 47 p.

72. Borus, David M. "The Effects of Faculty Bargaining on Students and Student-Related Areas." Ph.D. dissertation, University of
Michigan, 1975. ix, 116 p. Comparison of three pairs of unionized
and nonunionized institutions: private liberal arts college, state university, and state college; also a survey of 50 unionized and 50 nonunionized matched institutions.

73. Hanson, David J. The Lowered Age of Majority: Its Impact
on Higher Education. Washington, D.C.: Association of American
Colleges, 1975. 45 p. ED 101 656. MF-$0.96; HC-Available for $2.00
from Association of American Colleges, 1818 R Street, N.W., Washington, D.C. 20009.

74. Kellams, Samuel E. Emerging Sources of Student Influence.
ERIC/Higher Education Research Report No. 5. Washington, D.C.:
American Association for Higher Education, 1975. 55 p. MF-$0.96;
HC-$3.71.

75. Klamon. Lobbying: A Guide for Students. Washington, D.C.:
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United States National Student Association, August 1975. 47 p. Also
see item 62 here.
76. Klotz, Neil, ed. Studentz, Collective Bargaining, and Unionization. Washington, D.C.: United States National Student Association,
1975. 64 p.

77. Korff, J. Michael. "Student Control and University Government at Stanford: The Evolving Student-University Relationship."

Ph.D. dissertation, Stanford i niversity, 1975. 255 p. Dissertation Abstracts Vol. 36/05-A, p. 2683; Order No. 75-25558. Six periods are distinguished, from 1891 to the present legal-rational "managerial bureaucracy" period (1960- ); during this present period, loyal student
response to paternalistic rules has ended and students are inclined to
question the legitimacy of decisions affecting their lives when they
have not participated in the decisions.
*78. Laudicina, Robert, and Joseph L. Tramutola, Jr. Guidebook
for Student Rights: How to Get the Most for Your Educational Dollar. Cedar Knolls, N.J.: Colonial Press, 1975, 32 p.
79. Leslie, David W. Conflict and Collective Bargaining. ERIC/
Higher Education Research Report No. 9. Washington, D.C.: Ameri118 051. MFcan Association for Higher Education, 1975. 79 P. ED
$0.96; HC-$4.97.

80. Linta, Edward. "Collective Bargaining at a State College in
Michigan." Ph.D. dissertation, University of Michigan, 1975. v, 313 P.
with
Evolution of faculty collective bargaining at Ferris State College,
that
process.
A
student
was
on
examination of the role of students in
full
voting
rights.
the administrative team there, with
*81. Polowy, Carolyn I. Collective Bargaining and Discrimination
D.C.:
Issues in Higher Education. Monograph No. 1. Washington,
Academic Collective Bargaining Information Service, August 1975.
viii, 14 P.
82. Shark, Alan R. "Current Status of College Students in Academic Collective Bargaining." Special Report No. 22. Washington,
D.C.: Academic Collective Bargaining Information Service, July 1975.
10 p. Also in Campus Employment Relations: Readings and Resources, edited by Terrence N. Tice, 909-415 (Ann Arbor: Institute
of Continuing Legal Education, 1975).
83. Small, David Bruch. "An Analysis of Policy Statements on Student Rights and Freedoms Contained in Official Documents of Pri60
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vate, Four-Year, Non-Sectarian, Accredited Institutions of Higher
Education." Ph.D. dissertation, George Peabody College for Teachers, 1975. 205 p. Dissertation Abstracts Vol. 36/04-A, p. 2063; Order
No. 75-22290. Content anz,iysis of documents from 55 sample institutions. Further one-way analyses of variance found significant differences with respect to comprehensiveness of institutional policy statements, regional differences, enrollment variables, and funding vari,

ables. Policy statements were found to be inadequate to meet current judicial standards.
84. Sivulich, Stephen. "The Influence of Legal Decisions on Student Disciplinary Procedures in Higher Education." Ed.D. dissertation. Lehigh University, 1975. 194 p. Dissertation Abstracts Vol. 36/
05-A, p. 2675; Order No. 75-24021. Reviews state and federal court
decisions and other relevant literature on due process, concurrent
jurisdiction, and legal counsel in the hearing.

85. Tice, Terrance N. Campus Employment Relations: Readings
and Resources. Ann Arbor: Institute of Continuing Legal Education, 1975. xi, 627 p. Available at ICLE, Hutchins Hall, Ann Arbor,
Mich. 48109. 'This, plus a companion volume (90), continues an
ICLE series by the same editor: Faculty Power: Collective Bargaining on Campus (1972) and Faculty Barg.aining in the Seventies (1973).
Tice also prepared the 193-item indexed Resources on Academic Bargaining and Governance. Washington, D.C.: ERIC Clearinghouse on
Higher Education, July 1974. 49 p. ED 093 198. MF-$0.96; HC- 32.70.

*86. Vladeck, Judith P., and Stephen C. Vladeck, eds. Collective
Bargaining in Higher EducationThe Developing Law. New York:
Practicing Law Institute, 1975. xxiv, 443 p. Available at PLI, 810
Seventh Avenue, New York, N.Y. 10019.

*87. Wren, Scott C. The College Student and Higher Education
Policy: What Stake and What Purpose? Washington, D.C.: Carnegie
Foundation for the Advancement of Teaching, 1975. xv, 54 p. By the

Vice President for University Relations, University of California,
Berkeley; an examinadon of Carnegie recommendations relating to
students.
1976

*88. O'Neil, Robert M. Discriminating Against Discrimination:
Preferential Admissions and the DeFunis Case. Bloomington: Indiana
University Press, 1976. 288 p.
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*89. Shark, Alan R., Kathleen Brouder, et al. [Students and Academic Collective Bargaining.] Washington, D.C.: Research Project
on Students and Collective Bargaining, forthcoming. This final report of the 1974-1976 research project is to include legal and historical background, substantial case studies, surveys, information about
legislative activity, and critical essays.

*90. Tice, Terrence N., et al. Part V: "Student Involvements." In
Campus Employment Relations, edited by Terrence N. Tice. Ann
Arbor: Institute of Continuing Legal Edu.cation, forthcoming. Terrence N. Tice, "Student Participation in Academic Decision Making"; Alan R. Shark, "Students at the Faculty Bargaining Table";
Kathleen Brouder and Lucy Miller, "Legislative Initiatives on Students and Academic Bargaining"; John D. Forsyth, "Collective Bar-

gaining with Graduate Student 'Employees': The University of
Michigan Experience."

91. Young, D. Parker. Higher Education: The Law and Constructive Change. Athens, Georgia: Institute of Higher Education, University of Georgia, 1976. 69 p.
Student Rights: Articles
1967

*92. American Association of University Professors, U.S. National
Student Association, Association of American Colleges, National Association of Student Personnel Adsuinistrators, and National Association of Women Deans and Counselors. "Joint Statement on Rights

and Freedoms of Students." AAUP Bulletins 53 (1967): 365. The
statement was subsequently endorsed by a number of other professional bodies. Also included in item 21 here (213-224).
1968

93. Bowles, W. Donald. "Student Participation in Academic Governance." Educational Record 49 (Summer 1968): 257-262. Recommendations to students.
*94. Denver Law Journal 45, no. 4 (Special 1968): 497-678. Symposium: "Legal Aspects of Student-Institutional Relationships." "Introduction," 497-501; Logan Wilson, "Campus Freedom and Order,"
502-510; William M. Beaney, "Students, Higher Education, and the
Law," 511-524, and comments by Edward Schwartz, Christopher H.
Munch -and Stephen D. McClennan, 525-544; Terry F. Lunsford,
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"Who Are Members of the University Community?" 545-557; Robert
B. McKay, "The Student as Private Citizen," 558-570, and comments

by Stephen Wright, Robert Lutz and Paul H. Cashman, 571-581;
William W. Van Alstyne, "The Student as University Resident,"
582-613, and comments by C. Peter Magrath, Rachel Scott and Roy
Lucas, 614-642; William Cohen, "The Private-Public Legal Aspects
of Institutions of Higher Education," 643-648; Philip Monypenny,

"The Student as a Student," 649-662, and comments by Neal R.
Stamp, Robert S. Powell, Jr., and Earle W. Clifford, 663-678.

95. Heffner, Ray L. "The Student Voice in Institutional Policy."
Association of Governing Boards Reports 10 (February 1968): 3-10.
Developmental procedures recommended by the president of Brown
University.

96. Henderson, Algo D. "The Administrator/Student Conflict."
Administrative Law Review 21 (November 1968): 65-77. Presents
group participative model versus participatory democracy or traditional bureaucracy, in view of the current shift from in loco parentis to identification of student rights with civil liberties and in
iew of the validity of many student concerns.

97. Hodkinson, Harold L. "Students and an Intellectual Community." Educational Record 46 (Fall 1968): 398-406. Students who
can should participate, along with the best facuhy and administrators, in such areas as curriculum development and academic appointments.

*98. Kutner, Luis. "Habeas Scholastica: An Ombudsman for Academic Due ProcessA Proposal." University of Miami Law Review
23 (Fall 1968): 107-159.

99. Loyola Law Review 15 (1968-1969): 219-296. Symposium on
Natural Law and Student Unrest.

100. M:Donough, John R. "The Role of Students in Governing
the Uni versity." Association of Governing Boards Reports 10 (April
1968): 24-31. Argues against student participation in decision-making
on grounds that they are patrons or consumers not democratic partners.

101. Note"Academic FreedGm." Harvard Law Review 81 (March
1968): 1045-1159. Systematic study on academic freedom of teachers
(1065-1128) and students (1128-1159).
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102. Note"Reasonable Rules, Reasonably EnforcedGuidelines
for University Disciplinary Proceedings." Minnesota Law Review 53
(December 1968): 301-341.

103. Perkins, James A. "The University and Due Process." American Library Association Bulletin 62 (September 1968): 977-983. A
general examination of court involvement in academic matters. Response to Cornell President Perkins by Professor Clark Byse of the

Harvard Law School, "The University and Due Process: A Some-

what Different View," AAUP Bulletin 54 (June 1968): M3-148.
104. Thierstein, William R. Comment"The College Student and
Due Process in Disciplinary Proceeding4." South Dakota Law Review 13 (Winter 1968): 87-112.

105. Twohig, R. Raymond, Jr. Note"Uncertainty in Campus
Disciplinary Regulations." Ohio State Law Journal 29 (Fall 1968):
1023-1037. Argues for application of due process principles concerning vagueness and overbreadth to college regulations.

*106. Van Alstyne, William W. "The Judicial Trend Toward Student Academic Freedom." University of Florida Law Review 20 (Winter 1968): 290-304. Another among the author's thoroughgoing and
reflective contributions to college law.

107. Wilson, Logan. "Protest Politics and Campus Reform." Administrative Law Review 21 (November 1968): 45-64. ED 028 696.
MF-$0.96; HC-$1.88. A general and thoughtful discussion by the
then president of the American Council on Education.

108. Witmer, David R. "Double Jeopardy and University Students in Wisconsin." Madison: Wisconsin Board of Regents of State
Colleges, 1968. 18 p. ED 059 680. MF-$0.96; HC-$1.88.

109. Yegge, Robert B. "Emerging Legal Rights for Students." In
Stress and Campus Response, edited by G. Kerry Smith. San Francisco: Jossey-Bass, 1968. P. 77-90. A survey of issues.
1969

110. Alexander, William M. "Rethinking Student Government for
Larger Universities." Journal of Higher Education 40 (January 1969):

39-46. Innovative election and voting procedures suggested for a
viable student parliament.
*I 1 1. Armstrong, Timothy J. "College Searches and Seizures: Pri64
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vacy and Due Process Problems on Campus." Criminal Law Bulletin
5 (1969): 537-571. Summary of constitutional and procedural problems. Originally appeared as a note under this title in Georgia Law
Review 3 (Winter 1969): 427-458.

112. Beals, John T. Note"Constitutionality of the Missouri
Scholarship Bill." St. Louis University Law Journal 13 (Summer
1969): 624-636. A thorough analysis of one among the many legislative responses to campus unrest from 1968 to 1970.

113. Bible, Paul A. "The College Dormitory Student and the
Fourth AmendmentA Sham or a Safeguard?" University of San
Francisco Law Review 4 (October 1969): 49-64.

114. Crary, John C., Jr. "Control of Campus Disorders: A New
York Solution." Albany Law Review 34 (Fall 1969): 85-94. Article
129A, N.Y. Laws of 1969, ch. 191, requires all private and public
higher education institutions in the state to adopt rules and regulations to maintain order.
115. Frick, G. W. Comment"Public Universities and Due Process
of Laws: Students Protection Against Unreasonable Search and Seizure." Kansas Law Review 17 (April 1969): 512-529. Survey of fourth
amendment protections for university dormitory residents and of the
few related decisions regarding search and seizure.

116. Greene, JeRoyd W., Jr. "University Discipline and Student
Rights: A Suggested Hearing Model." Howard Law Journal 15 (Summer 1969): 481-517,

117. Hallberg, Edmond C. "An Academic Congress: A Direction
in University Governance." Phi Delta Kappan 50 (May 1969): 538540.

118. Hermann, Dale M. Note"Judicial Intervention in Expul
sions or Suspensions by Private Universities." Willamette Law Journal 5 (Winter 19691. 277-294. Contrasts the contractual, constitutional, tort, and fiduciary approaches.
119. Horwitz, Richard j., and David J. Miller. Comment"Student
Due Process in the Private University: The State Action Doctrine."
Syracuse Law Review 20 (Summer 1969): 911-923. Regarding 14th
amendment prohibitions against state action in private institutions.

"120. Johnstone, Bruce C. "The Student and His Power." Journal
of Higher Education 40 (March 1969): 205-218. Examination of diffi65
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culties institutional structures place in the way of effective formal student participation in decision-making; alternative models for indirect,
informal participation through lower-level communications, individualized programs, consumer preference, the faculty reward system,
the experimental colleges, and expression of dissent.

121. McCoy, Joseph L., and Roger T. Clark. Comment"Do College Students Have a Constitutionally Protected Right to Hear Outside Speakers?" Mississippi Law Journal 41 (Winter 1969): 135-141.

122. Pollack, Steven I. Note"The Scope of University Discipline."
Brooklyn Law Review 35 (Spring 1969): 486-497. Brief discussion of

authority to regulate student conduct outside the classroom and of
the purposes, limitations, enforcement, and hearing procedures regarding such regulation.

123. Richardson, Richard C., Jr. "Recommendations on Student
Rights and Freedoms." Junior College Journal 39 (February 1969):
34-36,38,40,42,44. A thoughtful statement listing areas of student involvement, rights and responsibilities appropriate to management of
the institution, policy formulation, and review of administrative action.

124. Smart, James M., Jr. Comment"The Fourteenth Amendment and University Disciplinary Procedures." Missouri Law Review 34 (Spring 1969): 236-259. Jurisdiction, due process, and related issues.

125. Tabb, Judy N. Note"Constitutional LawStudent

Aca-

demic Freedom'State Action' and Private Universities." Tulane

Law Review 44 (December 1969): 184-191. Reflection on "state action" implications of 1- owe v. Miles (1968).

126. Van Alstyne, William W. "The Tentative Emergence of Student Power in the United States." American Journal of Comparative
Law 17 (1969): 403-417. Historical background: from in loco pareinis
status to contractual relation to constitutional protection. Part of an
international symposium on "Student Power in University Affairs,"
331-417.

127. Van Alstyne, William W. "A Suggested Seminar in Student
Rights." Journal of Legal Education 21 (1969): 547-559. Introduction
plus course outline, with citations of relevant cases.
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128. Wright, Charles Alan. "The Constitution on Campus." Vanderbilt Law Review 22 (May 1969): 1027-1088. A well-formed descrip-

tion and brief evaluation of constitutional provisions regarding student rights and due process by the then Visiting Professor at Yale
Law School.
1970

129. Andes, John. " 'Due Process' for Junior College Students in
Academic and Discipline Cases." Gainesville: Florida Community
Junior College Inter-institutional Research Council, Institute of
Higher Education, Florida University, March 1970. 13 p. ED 0,-t;;; 126.
MF140.96; HC-$1.88.

130. Baldwin, Fletcher N., Jr. "Methods of Social Control of Academic Activists within the University Setting." Si. Louis University
Law Journal 14 (Spring 1970): 429-462. A basic essay by a University of Florida law professor, drawing from social science and
philosophy of law as well as from the literature on student protest.
131. Bari lla, John. Note---?"Constitutional LawInherent Disicipli-

nary Powers of a University Include Proscription of Student Distribution of Pamphlets Where There is a Reasonable Forecast of
Substantial Campus Disruption." Syracuse Law Review 21 (Summer
1970): 1260-1270. On Norton v. Discipline Committee of East Tennessee State University (1969) and related decisions.
.

132. Beverage, Roger M. Note"Coiieges and UniversitiesSec-

tion 1933, Procedural Due Process and University Regulations: Any
RelationFhip?" Nebraska Law Review 49 (March 1970): 689-702. On
Esteban v. Central Missouri State College (1969).
1

133. Cox, Joseph J. Comment"Higher Education and the Student Unrest Provisions." Ohio State Law Journal 31 (Winter 1970):
111-121. Consideration of the void-foe-vagueness doctrine regarding
due process. Compare Anthony G. '--ir,terdam, Note"The Void-forVagueness Doctrine in the Supreme Court," University of Pennsylvania Law Review 109 (November 1960): 67-116.

134. Deegan, William L.. Karl 0. Drexel, John T. Collins, and
Dorothy L. Kearney. "Student Participation in Governance." Junior
College Journal 41 (November 1970): 15-22. Examination of several
models: traditional, separate jurisdktional, both rejected; and alternative participation models (Schoben's bicameral, Richardson's areas
of responsibility, and the all-college senate models).
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135. Doggett, Lloyd. Note"Legal EthicsConstitutional Law
Despite Restriction by the Board of Regents and Possible Ethical Ob-

jections, the Students' Attorney Act of the University of Texas at
Austin Represents an Initial Effort Toward the Provision of Group
Legal Services for Students." Texas Law Review (June 1970): 12151222.

136. Eudy, J. Clinton. Note"Colleges and UniversitiesConstitutional LawLegality of Broad Rules Governing Student Zehavior."
North Carolina Review 48 (June 1970): 943-955. Special consideration
of Esteban v. Central Missouri Statc University (1969). Also see Note
on this case in Minnesota Law Review 55 (November 1970): 116-128,
and the 1970 Beverage note listed above (132).

137. Fisk, Winston M. "A System of Law for the Campus: Some
Reflections." George Washington Law Review 38 (July 1970): 10061025.

138. Frey, Martin A. "The Right of Counsel in Student Disciplinary Hearings." Valparaiso University Law Review 5 (Fall 1970):
48-70.

139. Furay, Sally M. Note"Legal Relationship Between the Student and the Private College or University." San Diego Law Review
7 (May 1970): 244-267. Historical background and recent development of the constitutional protection of student rights.
*140. Goldstein, Stephen R. "Reflections on Developing Trends in
the Law of Student Rights." University of Pennsylvania Law Review
118 (February 1970): 612-620. Although the brief discussion relates
more pecifically to public school administration, the tracing of
three trend periods is informative for postsecondary settings as well
from judicial skepticism of any governmental interference with the
i.ights of citizens (late nineteenth century to 1930's) to judicial de-

ference to administrative decision-making to the recent return to
skepticism.

141. Haddock, Robert M. NoteWederal Aid to Education:
Campus Unrest Riders." Stanford Law Review 22 (May 1970): 10941107. A study of riders attached to federal bills terminating or prohibiting federal aid to individuals involved in campus disturbances.
142. Haskell, Paul G. "Judicial Review of School Discipline." Case
Western Reserve Law Review 21 (February 1970): 211-246. Examination of some cases regarding student conduct rules, 6:sciplinary pro68
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ceedings, and student expression in both secondary and postsecondary
schools.

143. Herman, Joseph. "Injunctive Control of Disruptive Student
Demonstrations." Virginia Law Review 56 (March 1970): 215-238.

144. Kovacevich, George J. Comment"Student Unrest in a Legal
Perspective: Focus on San Francisco State College." University of San
Francisco Law Review 4 (April 1970): 255-283.

145. London, Herbert. "Underground Notes from a Campus
Ombudsman." Journal of Higher Education 41 (May 1970): 350-364.

Personal testimony from an ombudsman for student grievances at
New York University.

146. Maxwell, Richard. Comment"Rules of Evidence in Disciplinary Hearings in State-Supported Universities." Texas Tech Law
Review 1 (Spring 1970): 357-365.

147. Meiklejohn, Douglas. Note"Admissibility of 'restimony Coerced by a University." Cornell Law Review 55 (February 1970): 435-

448. The problem arises when a student is ordered to testify under
threat .of expulsion in college hearings before related criminal trials
have been completed. May his testimony be admissible as evidence at
the trail? Fourteenth amendment and "state action" considerations.

148. Note"Campus Confrontation: Resolution by Tegislation."
Columbia Journal of Law and Social Problems 6 (January 1970): 3048. Legislative reactions, the vagueness issue.
149. Note--,-"State Statute Requiring Colleges to File Disciplinary

Rules May Justify a Finding of State Action in Disciplinary Proceedings of Colleges." Columbia Law Review 70 (December 1970):
1452-1459. New York State legislation, 1969, and subsequent court
action. See the 1969 Crary article (114).

150. Note"Constitutional LawState ActionRegulation

of

College Disciplinary Code." Fordham Law Review 39 (October 1970):.
:27-136. Comparison of recent cases relating to traditional exclusion
of federal jurisdiction in cases where a plaintiff is not deprived of due
process by action of a state rather than a purely private person.

151. O'Connor, David F.P. "Student-Employees and Collective Bar-

gaining under the National Labor Relations Act: An Alternative to
Violence on American Campuses." George Washington Law Review
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38 5 (July 1970): 1026-1050. Suggests that students might be entitled
to bargain under section 7 of the National Labor Relations Act.
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