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FOREWORD

tions, one that cuts ,zu:mss all social levels. Much h,dS béen written in recent
years about the battered child, but the role of the criminal justice system in
dealing with the problem has been only marginally explored.

Child Abuse Intervention is the first report on the subject written from the
criminal justice perspective. It offers a model system that emphasizes prompt
medical treatment for the child and due process for both parents and children,
For the most part, its many recommendations can be easily implemented in
existing agencies without significantly increased expenditures or additional per-
sonnel,

Under the system proposed, the police would intervene in suspected child
abuse cases and take the child immediately to a medical center for diagnosis
and treatment. The medical diagnosis and evidence would be turned over to
the prosecutor for a decision on how to proceed with the case. In a significant
departure from existing practices, the researchers recommend that court action
take the form of a civil proceeding whenever possible. In many cases, the re-
searchers found, the traditional adversary proceeding is unnecessarily punitive
and fails to change the behavior of abusive parents. Moreover, judges often
must make 1mmen§ely difficult decisions on the basis of sketchy or subjective
evidence, with very few resources and alternatives available. A civil proceed-
ing, the researchers conclude, would ensure due process for parents and chil-
dren in an atmosphere more conducive to finding solutions that protect thg
child and help the family cope with its problems.

Gerald M. Caplan,
Director
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NOTE TO READER

The Appendixes to this Prescriptive Package - Child Abuse Intervention
are available as a loan document from the National Criminal Justice Reference
Service (NCJRS), P.O. Box 24036, S.W. Post Office, Washington, D.C. 20024,
through your organization library or local public library.

To obtain a loan copy of the Appendixes, contact your library which will
process your request through the Inter-Library Loan Service. In requesting a
loan copy, please furnish the library with the title, Child Abuse Intervention
Appendixes, and the full name and address of NCIRS.
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INTRODUCTION: USER’S GUIDE TO THEMES AND
ORGANIZATION

The concept of a “‘model system,” applied to
child abuse or any other social problem, can be
extremely misleading. The concept suggests that

conclusions about policy and operational choices.
In this perspective, a ‘*model system’ amounts to
nothing more than an overly simplistic set of doc-
trines, whereas the authors of this volume have
earnestly tried to avoid a doctrinaire approach.
Rather, we view the proposed *‘model system’™ as
a technique of planning and thinking about an ex-
tremely complex human problem area which is
intertwined with a multiplicity of human needs,
problems and events. At the same time, we have
sought to avoid a romantic point of view that fails
to recognize the scarcity of resources, in child
abuse and other human need areas, relative to the
potential demands on these resources.

In the process of reducing the confusion and
diversity- of the real world to manageable terms,
almost inevitably we risk entrapment in some
form of Garden of Eden in which a “‘model sys-
tem’" fosters the illusion that no scarcities and
confounding confusions exist. This type of ro-
mantic ‘‘model system’ would be a poor guide to
social policy choices regarding child abuse in the
1970's and years to come. This Prescriptive Pack-
age approaches the problems of child abuse from
the point of view of the policy maker—legislative,
executive, and judicial—as well as the professional
practitioner, within and outside the justice sys-
tem, faced with the continuing dilemmas of diffi-
cult choices that have to be made in the face of

scarce  resources:  dollars,  skilled  manpower,
quantity and quality of services, organization of

service delivery, and so forth.

Even if a “*model system™ could be designed to
eliminate all of the imperfections in current re-
source utilization, child advocates focusing on
child abuse problems would still be competing
with a multitude of other powerful demands for

healthy development of children should be the
most important goal of society™ would still fail to

Xi

convince most people who persist in placing a
higher value on satisfying other wants. Thus, the
proposed *‘model system’ relies mainly on exist-
ing resources in child abuse intervention being put
to alternative uses, to begin with on an experi-
mental basis to prove the worthwhileness of the
reallocation of scarce resources to an increasingly
broad audience of policy makers and practition-
ers. '

A number of central themes run through this
volume. The first theme is that the connection
between what we know from available research
and experience is not nearly as directly relevant
to practice as most discussions of child abuse
problems and intervention strategies would have
us believe. Probably this observation is no great
surprise to most readers in any human service or
justice system field because it characterizes the
relationships between theory, research and prac-
tice in all of these fields. But the point still needs
to be developed and underscored in order to set
the stage for a more openminded and minimally
doctrinaire discussion of a strategy alternative to
the existing patterns of child abuse intervention.

Chapter I of Part | develops the themes of, on
the one hand, the sponginess of what we current-
the other hand, the kinds of practical problems in
child abuse intervention that urgently need to be
addressed by applied research and systematic in-
stitutional and program monitoring and analysis.
These themes are further developed in Chapter 1]
of Part 1 which discusses current trends in the
tre)definition of child abuse which the authors feel
seek to broaden the grounds for state intervention
without adequate research to support this exten-
sion.

As with most of the problems of human need
and justice affecting children or adults, it is the
institutional configuration of services, the legal
framework for public intervention. and the nature
of professional roles. rather than the actual need
of clients or patients, which have the major influ-
ence on the remedial options provided by society.
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The consumer of services in actuality has very lit-
tle influence over the choices for care or rehabili-
tation. Child abuse is no different, as we see in
Part I and all subsequest.-Parts. The strategy for
the **model system’ doesn’t attempt to change
this situation except insofar as it seeks to concep-
tually, legally and institutionally limit or constrain
the decision-making process which in effect im-
poses choices on the still more or less hapless
consumer, i.e., suspected abuser and abused
child.

The “‘model system’ admittedly is still authori-
tarian, but the key decision points where authori-
ty and power are exercised by justice system
officials and heiping professionals are more explic-
it and defined, trackable and -monitorable, in
terms of reasonable standards of fairness and
efficacy of performance, that is, if an appropriate-
ly effective set of monitoring mechanisms are
developed. Chapter II discusses our approach to
lega] and administn tive pmter:tions for the sus-

the areas af Iegal repre:sentancn and safeguardmg
the confidentiality of information and the privacy
of family life,

There are no villains or heros in the “‘model—

system.’’ Depending on the professional back-
grounds of readers, it will appear to some that we
attribute more competence or potency to one
class of professionals than others, or. on the other
hand raise more doubts ahout the capabilitie: and
Dlher readers may feel that we
shght all proféasionais currently dealing with child
abuse or, at best, fault ““the system." All of these
reactions surely will find some basis in the Pre-
scriptive Package. However, this Prescriptive
Package is not a directory of villains nor a com-
pendium of villainics. A recurring theme of this
vglume is that you cannot recognize the “bad
guys™’ by their blue coats zmd the *‘good guys' by
their white coats. _
A recurring theme in the Parts that follow is
that child abuse should be viewed as part of the
*““crisis” in health care in America; that the emo-
tion-laden problem of child abuse shares with the
general health care *‘crisis’’ the problem of access
to primary care and emergency care; that the
problem of access to primary care probably has to
await broad solutions to the financing and organi-
zation of national health care, but that the prob-
lem of adequate emergency care and access to it
for suspected abuse cases requires, to-begin with,

13
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a change in ‘‘gatekeeping” and processing
“tracks.” :

As we shall see in Chapters II and 11 of Part |
and in Part 2, the model system proposes to in-
vest health and medically-oriented professionals
with the authority and power to bring suspected
child abuse cases into diagnosis, care and protec-
tion from remjury thmugh a medical (and non-
justice system) ‘track,” and a carefully *‘guard-
ed’” one in terms of the legal rights and civil liber-
ties of the families and injured children lnvolv&d
In this regard, our view of civil court proce

as part of the basn: m;mutional protectmns .;iv;ul—

and not almply, as vmwed by many helpmg pro-
fessionals, as a last (coercive) resort.

For different reasons, law enforcement officers
and protective service workers are disqualified in
the model system as: primary “gatekeepers."
However, each of these groups of professionals is
assigned a significant role at one or. .another stage
of the complex child abuse handling process
where their legal authority and respective speciali-
zations can be most approprlately utilized. Both
police and protective services are given emergen-
cy care roles of different types in terms of family
Is intervention activities. Here again, the
themc of alternative uses of scarce resources is
counterpointed with a theme emphasizing the
emergency care aspect of child abuse interven-
tion. Appendix IV presents a detailed analysis of
the C‘omprehenswe Emergency Services (CES)
program in Nashville, Tennesseec, which offers
some convincing evidence of the feasibility of
turning around a traditional service and legal Sys-
tem to be much more responsive to the needs of
families involved in child abuse (and neglect) cas-
es.

The Prescriptive Package is organized so as to
facilitate use as a reference guide, a training or
teaching guide, a planning guide and, not least of
all, a basis for constructive discussion by an audi-
ence which, if not large, may be relatively infiu-
ential at federal, state and local levels.

Most of the notes to chapters of the Prescrip-
tive Package are drawn from the Appendix I: the
Annotated Bibliography on Child Abuse. Each
footnote includes a reference (e.g., AB#S5) to
sequentially numbered items in the Annotated
Bibliography. The Annotated Bibliography is ac-
companied by subject, title, and author indexes,
The subject index of the Annotated Bibliography
is reflected in and expanded upon in the index to
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the Prescriptive Package as a whole in order to
facilitate cross-referencing.

In addition, all of the issues and questions
Package are presented in Appendix Il within an
outline format which, in Chapter VIII of Part 3, is
used to compare existing and model systems for
handling child abuse. Particular attention should
be paid to this outline since it provides a format
laws and regulations pertaining to child abuse and
comparing the specific and detailed provisions of.

these laws or regulations with those proposed in.

the model system.

Part 1 concentrates on presenting the ‘*big pic-
ture’” on child abuse problems and practices
(Chapter I) and development of a strategy for
model system development (Chapters IT and I1I),

The strategy and content of Chapter II of Part 1
in effect is summarized in paragraph D of Chapter
II which presents a hypothetical scenario of han-
dling a suspected child abuse case in the model
system. A useful technique for community plan-
ning groups, for example groups planning child
abuse programs for inclusion in Title XX service
plans, would be to prepare your own scenarios
of how child abuse is handled in your community
and compare the basic elements with the one de-
rived from- the model system. The scenario could
be passed from agency to agency in the process
of developing and validating its content, with par-
ticipation in the drafting process from Parents
Anonymous groups or others who have experi-
enced various facets of the local child abuse han-
dling process. .

The first section of the final chapter of Part 1
develops and focuses on two of the key strategy
concepts of the volume which provide the core
is the concept of “‘gatekeepers’’: the institutions
and agencies sanctioned by law with the authority
and power to determine which child abuse cases

‘“legal track,” and which cases enter, and stay
within, a “*non-legal track,” from initial report or
identification through treatment. Depending on the
laws governing legal jurisdiction -and child abuse
case handling and the initial institutional entry
points, the process, experience and outcomes for
the family involved in suspected child abuse can
be very different. )
The second basic concept is ‘‘guardianship’':
systemic and individualized protections for the

xiii

14

rights and civil liberties of child and parent built
into the model system for handling child abuse.
These protections take the form of mechanisms
alternatives to central registers, and full legal rep-
resentation for parents and child, together with
guardian ad litem representation for the child. In
other words, as child abuse cases are moving
into, through and out of the domain of authority
and responsibility of the primary ‘‘gatekeeper’ of
the model system, the operational aspects, re-

designed to constrain our society’s tendencies -
toward coercive overintervention. '

After presenting this recapitulation of model
system development concepts, paragraph B of
Chapter III, Part 1, discusses ways in which edu-
cation and training of justice system personnel
and others involved in child abuse, including citi-

.zens at large, can serve the purpose of developing

the proposed model system. Thus, education and
training approaches; materials and techniques
become an integral part of a strategy for model
system development which should be tailored to
differences in distinct geographic and problem
areas within states. We stress the theme of varia-
tions in system development and program empha-
sis from region to region and within states in
keeping with the philosophy and provisions of Ti-
tle XX of the Social Security Act and, possibly,
the Child Abuse Prevention and Treatment Act.
The proposed model system admittedly is much
more oriented to urban areas; however, based on
field visits to a number of communities serving
large semi-rural and rural as well as urbanized
areas (see Appendix III), the model system lends
itself to adaptation to particular regional and
serve the integrity of its basic conceptual ap-
proach.

Part -2 translates the proposed strategy for the
model system into the organizational components
and procedures of the model system,. and con-
cludes with a discussion of monitoring the model
system, or any child abuse handling system, for
accountability purposes and to assess perform-
ance, If any child abuse handling system is to
change for the better, it requires a thorough un-
derstanding among community agencies of why
the most complex human need and service areas,
Even specialists in the field are hard pressed to
understand its operation in detail, especially in



terms of the range of issues and questions pre-
sented in Appendix II. Few snmple solutions exist
because few simple problems in child abuse exist.
Some of the problems and issues identified in this
Prescriptive Package undoubtedly defy ‘‘solu-
tion.”” But at least one can hope for much better
operational and performance data on child abuse
handling activities.

As indicated in Chapter VII of Part 2, rnuch of
this type of data is required under the planning
ancl mcmitcsfing provisions of Title XX: data on
; Jjustifications
speclﬁc: pmb]em solving

for service prmrlties

approaches to meeting priority service needs; and
evaluatmnﬁ of local program effectiveness. We
in many communities, emer-
gen\:y and followfu,p services to protect children
from abuse will become one of these Title XX
service priorities. Furthermore, we attempt to
make a strong case for utilizing Title XX report-
ing and monitoring requirements and systems for

Xiv
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assessing the performance of the ‘state and local
child abuse handling systems, rather' than central
registers. The case explicitly against further de-
velopment of central registers is made more fully
in Chapter Il of Part 1, which proposes utilization
of existing court data management systems, with
special safeguards for confidentiality of informa-
tion, as a much less costly and potentially danger-
ous alternative to central registers.

Part 3 concludes the Prescriptive Package with
a detailed comparison of the existing and pro-
posed model systems (Chapter VIII); a decision-
making guide for the proposed model system,
structured around the sequence of key decisions
1o be made by specified decision-makers based on
recommended criteria and guidelines (Chapter
IX); and a checklist of questions and answers for
justice system personnel (Chapter X) keyed to the
decisions outlined in Chapter IX and many of the
questions and issues presented in Appendix I1.



| PART 1
FRAMEWORK FOR THE PRESCRIPTIVE
PACKAGE ON CHILD ABUSE INTERVENTION
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CHAPTER I. OVERVIEW OF WHAT IS KNOWN ABOUT
CHILD ABUSE

A. Review of the Literature on Child
Abuse

. Introduction. Research and other documen-
tation on child abuse brough[ the pmb]em to pub—
Treatment Ac:t (P,L; 937247)! Passage of [hxs A;[
child abuse, many resulting in deaths and perma-
nent injuries, strongly influenced public attitudes,
The importance of child abuse among child wel-
fare problems was recognized in the enactment. in
January 1974, of the Child Abuse Prevention and
Treatment Act (P.L. 93-247). Passage of this Act
in a sense was the culmination of more than two
decades of literature addressing the problem of
the “*battered’” or *‘abused™ child in this country,
On the other 'h'imd anactmem of thiﬁ leEislaticn in
treatment of ch!!dren only recently bECde a mat-
ter of sufficient national concern for Congression-
al action.

For a variety of reasons, professionals in hu-
man services and health care have been reluctant
to press for increased state intervention in child
abuse. Prevailing conceptions of what constitutes
the limits of acceptable child discipline and
punishment(” differ’ in many p.jrts of the country

,,,,, Likewise
views as to the rt;spc:c[wc legal nghts of parents
and children are changing, in part as a result of
Supreme Court decisions. At the same time, am-
biguous and ambivalent attitudes toward children
and their “*best interests’ contribute to reluctance
to deal with child abuse problems.(2) Perhaps most
of all, however, lack of confidence in what we

know about the causes and dynamics of child- ...

abuse has made human service professionals and
others involved in the problem cautious about
advocating more aggressive intervention,

Our review of the research on child abuse and
related literature confirms the wisdom of caution

*See Aprmndn I: Annotated Bibliography on Child Abuse.

and restraint in dealing with this extremely com-
plex problem. What we still don’t know about the
causes, characteristics and effective intervention
and treatment far exceeds what we can reasona-
bly be sure that we know.

The limited findings of only a small amount of
research on child abuse, that also is very biased as
to population sampled, have led us to recommend
a_narrow deﬁnition of the phengmgnon Qf n:hild
legally Sdnc[mned dlagnostlc and remedlal a;tmns,
The main orientation of this prescriptive package
is to deter overintervention by human services
and the justice system. This determination is
based more on what we actually do know about
the hazards of overintervention (e.g. child remov-
al to foster care) and the lack of adequate com-
munity services resources and less on popular
assumptions about prevention and treatment of
child abuse.

In the 1920’s, Dr. John Caffey, after studying
fractures of the long bones and subdural hemato-
ma, suggested that bnth lVPES uf injur'y, whic:h
ems ("“ He was reluctam to publlsh these ﬁndmgs
due to the pervasive skepticism of his colleagues.
In 1953, Dr. F. N. Silverman reported that physi-
cal injury was the most common bone disease in
children.() But, it wasn't until 1961, when Dr. C.
Henry Kempe and his associates first proposed
the **battered child syndrome,”'(5) that profession-
als in the medical, human service and legal fields
began to focus on the problem of child abuse and
produce the literature reviewed in Appendix 1.

-~ The literature that followed Kempe's article on

" child abuse contains a considerable amount of

speguldlinn b.;m:d on limited (L.ll;l vurizd phiimn-

euolcux.iy of ;xbusg,, lhe gh.xmctenstm uf ‘,lbuswe
parents, the incidence of abused children, the
dynamics of the abusing situation, and the eventu-
al impact of child abuse on children. The sum of

3

17



Q

ERIC

Aruitoxt provided by Eic:

(1) there is no definitive set of characteristics of

parents (or caretakers) who abuse children; (2)

there is no definitive set of factors that character-
ize the dynamics of households in which children
are abused; (3) the available indicators of abuse,
except for the physical injuries themselves, are
not yet very useful for diagnosis and certainly not
sufficient guidance for judges in court proceedings
concerning temporary or permanent child custo-
dy; (4) prediction of the risk of (re)abuse is highly
questionable, if not preposterous, based on the
current state-of-the-arts in the behaviorial sci-
ences; and (5) applying what we know about the
indicators of abuse and risk of abuse, literally mil-
lions of children might have to be removed from
their homes, in order to protect them from possi-
ble harm, primarily children living in poorer fami-
lies who are most vulnerable to state intervention
under neglect statutes.

2. Summary of the literature review. Most au-
ed bibliography explicitly state that child abuse
occurs among all socio-economic -groups. Dr,
John Caffey, for example, says that *‘child abus-
ers are usually of normal intelligence, represent
all races, creeds. cultural, social and educational
levels, and are distributed proportionately
throughout. the country.””® Unfortunately, there
is.no hard data to support this statement. The
only systematically recorded data on’ the inci-
dence of child abuse (and neglect) is maintained
by state and local authorities, pursuant to report-
ing laws, but, for numerous reasons, this data is
useless on a national scale or even in any state or
locality to provide an empirical valid picture of
the demographic characteristics of child abusers.
Most incidence data on child abuse and abusers
describes the population most vulnerable to being
reported: lower income persons using public hos-
pitals and clinics, on welfare and subject to social
work contact or supervision, and without the

The research on child abusers and abuse also
mainly concentrates on this lower socio-economic

group. From this small, biased sample, research

has tended to draw some inordinately broad con-
clusions. For example, Dr. Brandt Steele, a psy-
chiatrist, believes that all abusive parents share
certain psychological characteristics to some de-
gree: (1) immaturity and associated dependency:
(2) low self esteem and a sense of incompetence:
(3) reluctance to seek help related to social isola-

4

tion and other factors; (4) strong belief in the val-
ue of punishment; and (5) misperceptions of the
infant and the tendency to ‘‘demand a great deal
from their children. . .prematurely and clearly
beyond the ability of the infant . ;.

abusing parents, a view which is expressed in
most of the psychiatric and social work litera-
ture.® According to David N. Daniels, for exam-
ple, “*"Physical punishment by parents most likely
encourages the violent behavior of children. Pun-
ishment both frustrates the child and gives him a

model to imitate and learn from.”"® I should be
pointed out, however, that there is no conclusive
research evidence to substantiate this widely ac-
cepted hypothesis. Perhaps it’s true; but perhaps
it isn't. Together with the other psychologic:|
characteristics of abusers p~-:ulated by Dr. Steele
and others, it may be much more hazardous for
professionals involved in child abuse to unequivo-
cally endorse them than to treat them, with appro-
priate caution, as a set of research hypotheses
which require further research under experimental
or quasi-experimental conditions.

Another such example of an intriguing but un-
validated hypothesis is found in Leontine Young's
book, Wednesday's Children. in which she con-
tends that, for the abusing parent, there is a per-
verse fascination with punishment itself, divorced
from discipline and rage. For these parents,
“‘rather it is deliberate, not impulsive; consistent,
not transient; torturous in expression, not direct
and instantaneous.’"(10)

Family situations of alleged abusers vary. Most
often only one child is abused: in other families,
all the children are abused. Victims are usually
normal infants, but a higher incidence of abuse
may be found among provocative, deformed,
premature, multiple-birth, adopted, foster and
step children.(1) Here again, in attempting to de-
scribe the characteristics of families in which
abuse has occurred, or is alleged to have oc-
curred, the data on which to base conclusions is
limited and biased by the skewed sample.

As discussed by Stephan Cohen and Allan
Sussman in The Incidence of Child Abuse in the

‘United States,(12) it is currently impossible to

know the actual magnitude and nature of the
problem of child abuse because of: (1) lack of uni-
form definitions; (2) combined abuse/neglect statis-
tics: (3) lack of uniform reporting laws which spec-
ify who is to report and to whom; (4) differing sta-
tutory ages of the children to be reported; and (5)
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the role of individual discretion .in reporting and

Although all 50 states now have reporting
laws (13} professionals are unclear as to what is
reportable and to whom they should report. Many
mandated reporters feel the laws are punitive
rathes than curative, and therefore do not report
(especially private physicians). This has seemingly
created an economic reporting bias, as discussed
by Richard Light.(14) which tends to skew the
report statistics to show most abuse occurring
amongst lower socio-economic groups. As indicat-
ed previously, more affluent groups can avoid the
reporting system by using private physicians and
hospitals. :

In most states, professionals are mandated and
lay people are encouraged to report, 10 either one
or a selection of agencies, usually including either
welfare and/or law enforcement.(15 Stephan Co-
hen. in his Study of Child Abuse Reporting Prac-
tices and Services in Four States(16) touches upon
many of the problems inherent in the reporting
system as it exists: (1) underreporting by physi-
cians; (2) lack of knowledge of state reporting laws
and procedures on the part of mandated reporters
and the general public; (3) lack of feedback to
reporters; and (4) poor training and educational
programs {or professionals and lay people in the
identificzlion and reporting of child abuse. A pri-
mary deterrent to reporting seems to be reluct-
ance of physicians, hospitals and human service
professionals to report suspected child abuse to
law enforcement officials.

The trend of recent child abuse reporting legis-

lation has been towards broadening the types of
professionals mandated to report, and also broad-

ening the definition of reportable child abuse (via
inclusion of mental abuse and neglect).(!? Con-
ceivably this could result in an increase in cases
being handled by the courts because of an already
existing lack of available service alternatives to
court processing.l18) As vyet. however, no firm
data is available on the impact of broadening the
statutory definitions of abuse and increasing the
types of mandated reporters. Even without such
data, the trend continues in every state as part of
compliance with P.L. 93-247. “*The lack of con-
gruence between the system for reporting suspect-
ed child abuse and the system for delivery of
services (19 was one of Cohen's most important
findings. ““The phenomena of underreporting was
both a result of the inadequacy of the system and
a measure of that inadequacy.” (M

We know little about the causes and dynamics
of child abuse and even less about effective social
intervention and treatment. Nevertheless, Con-
gress and state legislatures apparently are commit-
ted to having more types of professionals report-
ing more cases of suspected abuse, fitting broader
and probably biased definitions of maltreatment to
wholly inadequate human services and legal sys-
tems for handling these cases. Currently, in about
two-thirds of the states, information on these re-
ported cases is supposed to be forwarded to cen-
tral registries, even though the usefulness of cen- ..
tral registries has not been established.2) Oppo-
nents of central registries are concerned about the
lack of protections for confidentiality of informa-
tion. Confidentiality of the reports in such regis-
ters is mandated by Federal statute (P. L. 93-247)
sion into citizens’ privacy remains a serious prob-
lem.22) The trend of the recent model legislation
has been towards mandating central registries in
the reporting system which retain the maximum
range of reports based on the slightest evi-
dence.(23)

Once a suspected child abuse case is reported,
the initial community intervention is determined
by which agency is mandated to receive reports
(which differs from state to state), and the availa-
bility of 24-hour protective services. An almost
universal lack of 24-hour emergency protective
services tends to result in overreliance on the use
of law enforcement officers, and an overuse of
child removal.24) In most states, police are desig-
nated by statute as either the only, or one of sev-
eral, report recipients. ‘‘Police are most frequent-
ly the agency to which reports are made.”(25
““they tend to prefer non-police agencies.”’(26) “‘In
a survey of Washington, D.C. physicians, one-
fourth of the respondents stated that they would
not report battered children to the police, even
with legal protection .. .27

One solution to the police image problem has
been the development of specialized units within
the department (e.g., Los Angeles Child Abuse
Unit).* These officers are specifically trained to
handle child abuse situations. A major problem
with these units is limited staff. They cannot re-
spond to the initial report, but are called in by a
patrol officer who has some suspicions about the
situation. Child abuse often is a manifestation of

*See Appendix 111 (111-5).
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a family crisis situation which requires special
training. skill and sensitivity for police officers to
respond appropriately. *‘In rendering police serv-
ices during a family crisis situation, the very ac-
tions undertaken to reduce interpersenal conflict
may precipitate or intensify violent reactions."'(28)

Protective services in state welfare departments
is another major recipient of abuse reports. It has
the dual responsibility of investigating a situation
and also providing services to the family. This
**dual role of the child protective service case-
worker—investigator versus helper—creates a
stressful situation.”” (29 _

‘The role of the caseworker is ‘‘key to what will
happen in an abuse case. His/her decision will
determine services given, removal of the child
from the home, and justice system involve-
ment.” 30 Most of the literature agrees that prot-
ective services in most dreas is understaffed, un-
der-funded and ‘“‘grossly under-developed . ..The
lack of adequate child protective services results
in an overreliance on law enforcement and courts
to make decisions regarding removal of the child
from the home,**31)

Hospital emergency rooms also receive many
cases of abuse, either via police, schools, etc., or
most often from parents themselves, Most cases
of reported severe abuse are seen in hospitals.
Hospitals in a number of urban centers have de-
veloped specialized diagnostic capabilities for
child abuse cases. **There are enough symptomat-
ic variables so that abuse can only be diagnosed
in a hospital setting..."(32) One recent trend in
hospital management of child abuse cases has
been the multi-disciplinary team approach. *By
their very nature, the problems of child abuse
encompass the responsibility of many disciplines
within a given community . ... the initial phase
must be considered a diagnostic medical social
problem with the two disciplines closely cooperat-
ing: a coalition between the child protective serv-
ices and the hospital.""(33)

The development of multi-disciplinary teams
reflects the conclusion of medical personnel in
hospital-based child abuse programs that social
investigation and other information gathering
should, indeed must, be part of the medical diag-
nostic process. The interview with the patient is
viewed as necessary to establish the circum-
stances of the injury and the parent’s role. Exces-
sive discipline resulting in injury of a child is one
of the most common grey areas of child abuse.

6
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Under criminal laws, parents have no more of a
right to inflict injuries on their children than any
other person has a right to intentionally harm a
child or an adult. The right of a parent to physi-
cally discipline a child is an issue which has be-
come the focus of much of the law and controver-
sy pertaining to parent-child relations. **The most
common standard gives the parents the right to
punish a child within the bounds of moderation
and reason, if done for the welfare of the child. If
the parent exceeds moderation, s(he) .is criminally
liable. Based on the Roman legal concept of par-
ens patriae, that the state has an interest in the
child superior to the parents’, there is an increas-
ing tendency for the state, through the court 8ys-
tem, to interfere with the parent-child relationship
in order to protect the physical health of the
child.”*(34)

The trend in the law and in court process seems
to be .moving towards increasing emphasis on
protection of children's rights. “*Usually law re-
flects the social consensus that children’s best
interests are synonymous with their parents’ ex-
cept in extreme cases .. .Little thought has been
given to substantive and procedural rights of chil-
dren as individuals or as a special interest group.
Currently, law reform is shifting toward helping
children in two ways: (1) by extending to children
rights legally granted to adults: and (2) by recog-
nizing the unique needs and interests of children,
as legally enforceable rights.”'(3%)

The legal process in child ablise cases can go
through civil and/or criminal proceedings. The
civil procedure is initiated. by a petition, which
can be filed by anyone but, in most cases, is filed
by the agency either receiving the .eport and/or
investigating the report. State intervertion and the
judicial decision to intrude into the Yamily rela-
tionship or alleged abuse cases are based on a
state's neglect statutes. '

The inclusion of child abuse under neglect stat-
utes perhaps is the single most problematic aspect
of state intervention. In particular, the inclusion
of emotional abuse and mental injury clauses in
definitions of child abuse,(36) and in the reportable
conditions sections of child abuse reporting laws,
seems to be the trend towards which those
charged with the task of formulating new legisla-
tion are moving, for example, the Model Child
Protective Services Act. Many states ‘already in-
clude, either in their neglect or abuse statutes,
such terms as: mental injury; endangering morals:
maltreatment; mistreatment or non-treatment:
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mental and emotional welfare; debauchment or
Endaﬁgermem of the mc:i'r'als of c:hildren, impair-
sources available for emergﬁn;y services and
support for families in crisis, the broader the
grounds for legal intervention the more often the
outcome is separation of a child from his/her
home for the purpose of protecting the child from
further harm.

Where physical abuse is less than serious, the
actual dividing line between abuse and neglect, as
statutorily defined, often may be very fine. The
question raised by Fontana is, does the dividing
line reall‘y matter anyway"’ HE claims that neglect

whn;h may not alwdys be dehberme hut n is
damaging.

Irrespective of the definition of injury. the fam-
ily subject to civil court process essentially faces
a child custody hearing. As a result of adjudica-
tion and dispositien or a pre-adjudication agree-
ment, ‘“‘the child may be returned to its parent
under supervision; or the social welfare agency
involved may seek temporary custody, usually
resulting in a foster home placement; or the agen-
cy may seek permanent custody resulting in the
eventual termination of parental rights and adop-
tion of the child.”’38)

Temporary custody can be acquired either
through the decision of the court, or through the
parents’ ‘‘voluntarily>® giving up - their
“These voluntary placements are not always truly
voluntary. A substantial degree of state coercion
may be involved, as when state welfare depart-
ments give parents the option of giving up their
children voluntarily rather than facing court pro-
cess.”’(3% Too often children placed ‘‘temporari-
ly”" in foster care spend much of their childhood
in a string of different foster homes. **Foster care,
designed to be a temporary arrangement, is not
typically short term.** @0 **. . .children are rescued
from parental neglect only to -suffer public ne-
glect, an illusion of caring.”’@1l) A 5S-year longi-
tudinal study by Fanshel revealed that *‘at the end
of 3.5 years, 46 percent of the study children were
still in foster care.”'(42) A study of foster home care
in Massachusetts provided the finding that ‘‘some

* Any tn;mmcnl hy whmh H thld 5 pulu‘ilm] dEVLIHPmtn! is

. 18 mallrg.umt‘m Wh:thcr ll l"- ﬂkgdnvg L
in depnmtmn of emotional or material needs) or positive (as in
verbal abuse in battering, ) (7

child.

83 percent of the children (in temporary foster care)
are never returned to their parents.” 43

Foster care often seems to fail for a variety of
reasons: (1) **
tion services after the children are removed—
casework atteniion is focused on the child and the
foster home; (2) long term plans that would prov--
ide children with a sense of security and stability
are seldom made and rarely implemented; (3) chil-
dren are moved from one foster home to anoth-
er;'"44) (4) “‘foster care requires persons to adopt
inconsistent attitudes: foster parents are expected
to provide all that the natural parents would prov-
ide but they are obliged not to form any emotional
attachments; and if they do, the child is often
placed in another setting.’'#5)

*“The main causes for over-reliance on foster
care placement rather than family preservation
include the dearth of homemaker services, day
care centers, family counseling, and public educa-
tion or training for child rearing and family
life,*"(46)

Termination of parental rights is the alternative
least used by the court. From the standpoint of
legal issues involved, it is also one of the most.
complex and controversial areas of the law. The
constitutionality of involuntary termination provi-
sions, the “‘best interests of the child”’ doctrine,
informality of proceedings, restrictions on the
discovery and cross-examination rights of coun-
sel, the use of “‘waijvers’ in termination proceed-
ings, the rights of parents and child to counsel,
and other issues are being challenged in appellate
courts.(4?) The problems connected with termina-
tion of parental rights, and the cumbersome laws
and procedures connected with adoption, results
in the state terminating parental rights without
subsequent adoption proceedings, the hampering
of cases which merit termination proceedings, or
parents maintaining parental rights, with or with-
out custody of their children, when adoption
might be the best alternative.

In a civil proceeding, the state’s power over the
parent is through the child—essentially the threat
of losing the child, temporarily or permanently.
For this reason, to gain more authority and power
over the parents’ behavior and treatment, criminal
prosecution sometimes is . advocated in severe
child abuse cases. The view is expressed by some
criminal justice officials that some or many abus-
ing parents must be coerced into treatment, even
though no criminal charges actually are prosecut-
ed. In other words, the threat of criminal prosecu-

21 7

parents are rarely offered rehabilita-.
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tion is regarded as a necessary lever to coerce

. treatment.

Actual criminal prosecution, on the other hand.,
probably has very little positive effect on the fam-
ily situation. **. . .Beginning a prosecution is likely
to mean the end of any possible chance to im-
prove the child’s home situation — imprisonment
tears a child from the parents, fines deplete the
family’s resources, and reputation suffers from
conviction in a criminal court.”'@8) Also, the penal
system as it exists does not offer much in the way
of rehabilitation. In any case, it is widely ac-
knowledged by prosecutors that criminal adjudica-
tions are difficult to get because of the nature of
most child abuse cases, i.e., lack of the compe-
tent witnesses and evidence to substantiate the
necessary burden of proof. To date, no research
data is available on the efficacy of treatment for
an abusing parent under the threat of criminal
prosecution or as a condition of criminal sen-
tence. For good reasons. however, it is assumed
that criminal action can prove to have negative
consequences. *'If the parent is acquitted, he may
consider this approval of his conduct. If the par-
ent is found guilty, he may become even more
angry: his behavior won't be altered by pris-
on."’(49) :

For those who view child abuse as a crime
against society, there is the question of accounta-
bility. “*When a child has been killed or badly in-
jured, society cannot overlook this fact...There
does not seem to be a difference between a horri-
ble beating, or death; administered by one strang-
er 10 another, and the same act as administered
by an enraged father or mother to a small
child.”150)

B. Overview oi Problems in the Child
Welfare System

The problems which have the greatest impact
upon the functioning of the entire child welfare

- system are: (1) the availability of trained person-

nel organized effectively to perform their roles
and functions; (2) inadequate statutory require-
ments, legal processes, and lack of competent and
adequately compensated legal representations: (3)
lack of knowledge of what approaches are most
efficient and effective; (4) lack of resources for
crisis intervention and emergency services; (5)
overdependence on placement in foster care; and
(6) inadequate or unavailable service elements,
including day care, homemaker, health. legal,

counseling of various kinds, and family planning
services.

Preventative efforts are grossly:lacking as are
protective services and treatment programs. The
current national approach to child abuse and mal-
treatment appears to be reliance on:- increased
reporting of individual cases of endangered chil-
dren, without the assurance of a commensurate
level of protective and treatment services.(5D In
other words, to build the structure of state-wide
reporting systems, including central registries of
child protection cases, on the assumption that in-
creased reporting will have to precede adequate
funding for the upgrading of child protective and
treatment resources the result will be more’ re-
porting, and more children will be saved from
further injury and harm.

Child protective services are under the auspices
of state public welfare, state and county public
welfare, county public welfare, or state and coun-
ty welfare agencies, and the county juvenile court.
Irrespective of auspices and geographic coverage,
the needs, gaps, problems, etc. vary mainly in
degree of severity: limited funds, staff, training,

facilities and resources, and so forth,(52)

Increased caseloads require more trained staff.
But an equally pressing problem is figuring out
how they should be trained, (5% In rural areas. for
example, staff tend to be generalists who have lit-
tle specific background in protective services for
abused and neglected children. The improvement
of child abuse handling within the existing system
or in any model system has to deal with an ab-
sence of diagnostic and therapeutic preparation of
caseworkers, inability to follow up with appropri-
ate services on a timely basis, injudicious deci-
sions due to job frustrations, lack of knowledge
of the legal aspects of protective services, and so
forth.(54)

More specifically, inadequate legal requirements
and processes strain the ability of the child wel-
fare system to act with legitimate authority, which
results in a lack of clarity in delegating specific
agency responsibility for investigations .of abuse
and neglect, delays in the judicial process, poor
attorney and social work staff preparation in pre-
senting cases, jurisdictional problems on Indian
reservations and military bases, lack of legal rep-
resentation for children and parents, and identifi-
cation of neglected children as delinquent.(55)

Ideally, battered, otherwise abused, neglected,
ill-treated, and deprived children should be treated
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children and covered by overall child welfare pro-
grams based on a comprehensive and integrated
national family policy. Therefore, it is with some
reluctance that we propose to treat the phenome-
non of child abuse as a discrete, specialized prob-
lem warranting a specially designed set of legisla-
tive policies and an operational system.

In the United States, in contrast to the United
Kingdom, France, and Israel, we do not have
universal maternal and child health programs in

which all children are seen regularly from infancy -

on, thus facilitating idéntiﬁmtion and pravention
sal mdternal dnd Chlld health syslemi which fL_!nc:s
ticms as the case- ﬁnding s’ystem to identify chil-
sp&cna! mtervenuon lﬂl[l&lthES. Smce the danger
to life and well-being may be greatest for children
subjected to physical abuse, we have proposed a
system which gives pnorlty to this type of inter-
vention. We recognize the continuing problem,
resulting from singling out this category of mal-
treatment, of specifying and developing operation-
al standards which delineate for phctitioners the
parameters of these priority cases.

The necessity for special mtervention lnltmthEﬁ
is accentuated by the inadequacies in existing
child welfare programs in this country. Inadequa-
cy of resources (money, staff, training, facilities),
fragmentation of _services, mterdm:iplmdry pro-
fessional and organizational conflicts and rivalries,
and so forth are widely acknowledged and well-
documented deficiencies in the overall non-system
of specialized interventions that comprise tradi-
tional local child welfare service delivery systems,
The newer approaches in child abuse and neglect,
such as the Office of Child Development. Social
Rehabilitation Service-funded demonstration pro-
jects, all are designed to reduce the problems by
focusing on *‘coordinated.” *‘multifdisc:iplinary
“multi service‘ gﬂ"nrtq wnh ‘case management’”

,,,,,,, ' components to ensure
responslblhty for mntmuny of follow-up care to
the family.

No doubt such strategies to improve and ex-
pand services for troubled families in general and
abused/neglected children in particular are desper-
ately needed and these demonstration-type efforts
will make inroads on the current deficiencies in
children’s services. However, until the inadequa-
cies of general child welfare programs in this
country are substantially eliminated. there will be
4 need for concentrated concern with child abuse

as a distinct problem, even at the risk that the
stress on child abuse tends to divert attention
away from the need for more basic social policy
reforms.

Finally, the necessity for special intervention
initiatives in child abuse is significantly increased
by the lack of tniversal maternal and child health
programs, integrated with school health care ‘sys-
tems, with mandatory reporting requirements for
participating doctors or specially trained nurses.
Without such provisions for all children, child
abuse will continue to be defined as a social class
problem of the poor who are overexposed to
public hospitals and other authorities who are
more likely to repori cases than private physi-
cians. This situation leads directly to the problems
of excessive social intervention in the lives of
lower income families and the issues of unequal
treatment of the poor under laws pertaining to
abuse and neglect.

On the assumption that, for a variety of sub-
stantial reasons, private physicians are not likely
to significantly increase their rate of reporting,
special intervention initiatives in child abuse have ‘
to be designed to compensate, to the extent possi- -
ble, for under-reporting of cases involving higher
socio-economic groups and the vulnerability of
lower income groups to disproportionately higher
rates of reporting.

C. Overview of Probiems in Operating
Child Abuse Systems

The child abuse reporting, legal processing and
treatment systems and activities in every state
and locality are working more or less poorly.
Many abusing parents_are not being helped to
overcome the stresses and conditions that precipi-
tate child abuse and reabuse. In fact, we can’t be
certain that any of them are bt:ing helped. Despite

mandatory reporting laws in most states and
immunity from prosecution in all states, all states
suffer from significant underreporting, especially
among private physicians and ' school person-
nel.(36) Although the situation is changing rapidly,
many professionals designated as reporters under
state laws still probably are unaware of their legal
obligation to report, and also lack knowledge of
what should be reported to whom and how it

"should be reported.57:

Likewise, much of the general public is un-
aware of its role in reporting suspected abuse
and, more important, only dimly perceive child
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abuse as an important community problem.
Where professionals and the public are aware of
the requirement to report suspected abuse, for
understandable reasons most do not feel compe-
tent to judge if abuse has occurred and, in any
case. are ambivalent about reporting suspected
incidents. In states where reporting of suspected
child abuse to the police is required by law, it
tends to discourage reporting and reinforce the
view that the child abuse reporting and service
system serves punitive purposes.(S8)

Attention to child abuse in the media in this
country has been focused on the sensational and
outrageous end of the spectrum of the problem—
beatings, burnings. scaldings, drownings, etc,
Such strong and angry responses to child abuse,
in the professional literature and news media,
have contributed substantially to the emergence
of a punitive approach to the problem.,

I. Initial intervention problems. An important
consequence of existing law and practices for ini-
tial intervention in child abuse is that, in almost
all states, initial child protective responsibility is
dispensed among social service agencies. police
and courts. In addition to blurring accountability,
these agencies have conflicting philosophies and
responsibilities.(" The primary tension in han-
dling maltreatment of children is between law
enforcement and social services.

In some communities, police handle all suspect-
ed child abuse cases as assault and battery cases
under criminal statutes, even though the state law
provides the option of handling these cases under
child abuse and neglect statutes. using civil court
procedures. In other states which require that all
suspected child abuse cases be referred to law
enforcement for possible criminal investigation.
by informal working arrangement with police. so-
cial service handles virtually all initial investiga-
tions., (M '

The fact that community agencies often work at
cross purposes, interfering with each other and
duplicating functions. from initial investigation to
treatment, has led 10 numerous proposals that. at
the very least. a single agency receive and investi-
gate all abuse (and neglect) reports in each com-
munity.t“l These proposals are made with varying
degrees of understanding of the existing system
for handling child abuse to which these efforts
will have 1o be adapted and'which will significant-
ly affect the ways in which proposed new systems
will function,

2. Duality of the protective service role. Vocal
public social service agencies. whether state ad-
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ministered, state supervised or part of a local unit
of government, function as the usual vehicle for
handling child abuse cases. All types of cases of
maltreatment come to their attention, many
through their own social casework functions.
Even in- communities which have active in-
volvement of law enforcement and court person-

nel in the problem of child abuse, protective serv-____

ices units within the public welfare departments
or attached to courts play a predominant role in
the handling of such cases. Their functions in-
clude some or all of the following: standard set-
ting (including the original definition of child
ents, service delivery and follow-up. Protective
service workers are in the position of either mak-
ing or heavily influencing critical decisions affect-
ing parents accused of child abuse. including the
temporary removal of the child(ren), permanent
termination of parental rights and permanent re-
moval of custody, and whether to pursue criminal
prosecution. .

The ambiguity or confusion of roles of protec-
tive service workers stems from their direct or
indirect exercise of state powers in actions such
as active monitoring of families, removal of chil-
dren, and provision of advice ‘to the court. In at
least one city, protective service workers have
assumed the information-gathering and surveil-
lance functions of probation workers in cases of
civil handling of child abuse.* This may interfere
with the “*helping relationship™ normally attribut-
ed to protective service workers and would clear-
ly interfere with development of trust based on
confidentiality of information.

There are some disturbing elements to this dual
role, not the least of which is the image projected
to the family by protective service workers. It is
unclear at what point during initial contact work-
ers reveal to families they are *‘helping” that they
may invoke the powers of the court to remove
their children, if in their judgment that is desira-
ble: or that throughout the ““helping” process the
worker is gathering evidence and witnesses that
may be used in court testimony,

3. Discriminatory and inequilable intervention.
Although there is much difference of opinion in
the professional literature. many protective serv-
ice workers we interviewed are reluctant to have
the power to remove the child from its home or
even the primary authority in child abuse cuses.
Their aim is to function as an agency that keeps

Ysee Appendix 1 -5



Q

ERIC

Aruitoxt provided by Eic:

families together and they express deep ambiva-
lence about their law enforcement and prosecu-
torial functions. However, these concerns extend
to granting to police inferiention the primary au-

police competence and authority. This view in
part reflects the fact that the justice system for
child abuse is essentially the same as that for de-
linquency, which tends to discriminate against the
poor in general and minorities in particular, even
though child abuse is found among all economic
groups and races.(62)

The specific reasons for discrimination are that:
the poor use public hospitals and clinics far more
than more affluent families; private physicians are
least likely to report suspected cases of child
abuse and personnel in public medical facilities
are more likely to report suspected abuse; public
welfare, mental health and protective service
agencies provide supervision and surveillance of
lower income families; police intrude more in the
lives of lower income families; lower income ur-
ban families living in multi-family dwellings have
less privacy than suburban families living in sepa-
rate single-family dwellings: and the suburban
middle class benefit from a presumption by their
neighbors that they are fit parents. Consequently,
public intervention in suspected child abuse cases
is part of a pattern of vulnerability of lower in-
come families to state surveillance and intru-
sion.(63)

OUne of the ways to correct this pattern of in-
equitable state intervention in child abuse would
bhe to increase reporting by private physicians

DIAGRAM A:

Education/information —————— hotline

Rehabilitative
and other services

and, to a lesser extent, schools. Schools, of
course, do not have contact with children yourger
than school age. With respect to physician report-
ing, among the factors which discourage reporting
are the facts that the legal system (civil or, to a
lesser extent, criminal) fraquently is the necessary
route to treatmenl or supportive services. These
services, provided with or without legal process-
ing, are scarce and inadequate.(6)) These same
factors apply equally to many potential reporters
in schools as well as in hospitals and welfare
agencies. Fear of involvement with the law and
especially time-consuming court proceedings. with
possible adverse affects on their professional rep-
utations and relationships to clients, are additional
sources of hesitancy to report suspected abuse
cases, thus tending to foster underreporting of
suspected cases among middle income families. (65

Education and information programs to moti-
vate and aid the general public and professionals
to report “‘early suspicions’ of either parental

stress that may lead to child abuse or early signs
of child abuse (e.g.. excessively harsh discipline)

some point in a child abuse prevention and treat-
ment system. Often it is proposed that a 24-hour
tion program as a direct aid for parents under
stress and/or as a means of facilitating abuse/
neglect reports. The logic of this upproach is pen-
eralized in the following flow diagram: At the ¢nd
of the line of the logical flow of steps, starting
with expansion of referral/self-referral/reporting,
has to be expansion of the public/private service

INTENDED OUTCOMES OF INCREASED REPORTING

. reporting —————

other
casefindings
legal . -
system
., intake
mechanism

® crisis services

® diagnostic services
(multi-disciplinary)

& referral

non-legal |
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resources related to the needs of clients. When
the goal of the education/information/ hot-line
program is to generate referrals/self-referrals/re-
porting covering the gamut of life-situation prob-
lems, the end of the line—rehabilitative and other
services—has to be sufficient in capacity. diversi-
ty. and flexibility to absorb the potential clients
and meet their needs. Otherwise the logic of plan-
ning for community intervention in child abuse (as
currently defined. usually including neglect) soon
leads to a breakdown of protective services.

4. The Florida example: Inundation with child
abuse reports. Florida provides a classic illustra-
tion of the possible consequences of (1) extremely
broad statutory (civil and criminal) definitions of
reportable abuse/maltreatment/ neglect situations:
(2) a statewide publicity campaign to generate
reports to « statewide toll-free hotline; and (3)
lack of manpower and resources for service fol-
low-up. At best a great deal of data is collected
about the problem: a great deal of potentially pun-
itive activity is initinted: and probably an exces-
sive amount of child removal results. Eventually.
scarcity of manpower resources and inundation of
the court system forces ad hoc priority setting
focused on the most serious reported cases of
abuse and neglect,

In October 1971, Florida established a central-
ized reporting system (WATS system) on a 24-
hour, seven days a week basis. The WATS §ys-
tem was set up in the State Division of Family
Services to open a channel through which all cus-
es of child abuse and neglect from any source
could be responded to with investigation and eval-
uation of the circumstances of the problem. provi-
sion of services, and/or removal of the child, The
WATS system is tied into the central registry.
The intent of the program was to perform intuke,
investigation and dispositions on all cases. Within
the first 18 months, however, there were well
over 31,000 children reported and, after three
years, over 90,000 complaints, running at a rate of
1.500-2,000 per month. lLack of manpower has
resulted in limiting investigations to the worst-
sounding cases. Worker turnover is high, reflect-
ing high caseloads and constant pressure. Still it is
reported that well over 60 percent of all cases are
confirmed as valid within Florida's extremely
broad statutes*66) About ten percent of cases are

‘Civil-Neglect Section:

“Fo assure all ehildren. | the care, guidanee and control pre.
ferably in euch child’s own home, which will conduce 1o the
child's welfure and the hest interests of the state:™

strictly physical abuse, which would mean that as
many as 5,000-6,000 cases of physical abuse were
reported and verified over the more than three-
year period. o

Even this seemingly high figure may grossly
underestimate recent child abuse reporting rates
in Florida. According to an Associated Press re-
port.(67) between June and August 1975, verified
child abuse cases treated at Dade County's Jack-
son Memorial Hospital almost doubled (to 87 cas-
es) by comparison with the preceding summer,
including three deaths. There were 4.000 con-
firmed cases of child abuse throughout Dade
County in 1974 and, according to Dr. Irwin Redle-
ner, chairman of the Hospital's Child Abuse Pro-
gram Committee, the total could reach 6,000 in
1975,

A study of the abused children in Dade County
reveals that the typical «child abuser is a white,
middle-class, college-educated woman.68) The
study attributes the abuse in part to parents who

-are frustrated by the lack of money in the area's

slumping economy. hard-hit by cutbacks in con-
struction. The statewide reporting system has
flooded the county's protective services and hos-
pital services with reports, but funds are lacking”
to expand services and treatment beyond a small
fraction of the cases identified and confirmed.
Thus. the child abuse reporting system apparently
was “'successful™ in dramatically increasing the
total volume of reports and also in overcoming
the discriminatory tendency of under-reporting to
focus disproportionately on suspected abuse cases
among lower income and minority families.

“dependent child™ - means one:

(1) wha is abandoned by his paremt, ar other cusiodinn:
t2) who for any reason is destitute, homeless, dependent
tipan the public for support; or

(3) who has not proper parental sipport, maintenance care
or guardiinship: or

t4) whao is neglected us 10 proper ur necessiry
vducation as re

sUppurt or
uired by law, or as 1o medical, peychin-
tric. psychological or other care necessary for the well-
being of the child: or
(5) whose condition or enviroument are such s to injure
or endanger the welfare of the child or the welfare of oth-
eI or . .
(6) who is living in 4 home, by reasons of negleet, cruelty
or depravity. or other adverse condition, on the part of
the parent. legal custodian, muirdian or other in whose
care the child may he, is an unfit place Tor the ehild,
Criminal-Reporting Stutute:
o provide for the detection {and correction of the abuse
or maltreatment of children whe are ,unahle to protec them-
selbes, Such abuse or maltreatment ineludes fegleet, malnu-
trition, the infliction of severe physical injury other than by
aceidental means, and fuilure 1o provide necessary ireal-
ment. attention, sustenance, clothing, shelter. or nedieal
services,
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The ‘*success" in generating reports is attribut-
ed to an extensive statewide publicity campaign
involving: (1) dissemination of the WATS line
number; (2) posters and billboards; (3) radio and
TV spots for pre-taped publicity; (4) bumper
stickers; and (5) frequent addresses to community
groups. The combination of the publicity cam-
paign and access to the WATS system produced
an outpouring of reports that have swamped prot-
ective service workers, especially in metropolitan
areas. The faci that the central registry is not
computerized, and all cases are hand-tallied and
filed, added to the workload. Worst of all, very
few services and resources are available to chil-
dren and their families after reports are received
and verified.(69)

Florida's reporting rate under the WATS sys-
tem is estimated by Saad Z. Nagi (Child Abuse
and Neglect Programs: A National overview)}70)
at about 13.4 per thousand children. Projecting
this rate to the slightly more than 69 million chil-
dren 17 and under in the nation would yield about
925,000 reportable cases, At a national reporting
rate estimated by Nagi to be 8.8 per thousand in
1972, only 600,000 cases have been reported.
Thus it could be concluded that about 325,000
abused and neglected children were not brought
to the attention of protective services during 1972.
As indicated above, of all the reports made in the
State of Florida, about 60% were subsequently
substantiated as entailing abuse and/or neglect.
Therefore, if the nation’s level of reporting and
proportions substantiated are similar to those of
Florida, there would be about 555,000 cases of
substantiated abuse and/or neglect cases annually
(at a 13.4 per thousand rate). Nagi's survey yield-
ed an estimated average of 28 percent as the pro-
portion of total cases reported who were consid-
ered abused, or about 18 percent higher than in
Florida. Applying this proportion to Nagi’s nearly
600,000 estimated reports of both abuse and neg-
lect would yield about 167,000 cases of abuse
alone; applied to 925,000 reportable cases would
yield 259,000 cases of abuse.

These figures reflect much more than a statisti-
cal game of estimating the incidence of abuse.
The majority of protective service workers (56%)
and police (64%) in Nagi's survey ‘‘agreed” or
““strongly agreed” with the statement that ‘‘it is
difficult to say what is and what jis not mistreat-
ment.”” An even higher proportion of judges
(69%) and physicians in hospitals (72%) gave simi-
lar responses. Even greater rates of agreement

[(Y¥

were voiced in reaction to the statement ‘it is
difficult to determine when parents should have
their children returned.”” Consequently, the more
reports that fall into the middle categories of
abuse and neglect, between neither abused nor
neglected and clearly battered, the more decisions
on case action, including child removal, involving

diffuse and subjective criteria. )

5. Federally funded problem-solving efforts. A
number of significant efforts are currently under-
way t0 attempt to reduce these problems by
means of improved multidisciplinary coordination
within community service systems, ‘especially
between specialized hospital-based diagnostic and
treatment units focused on child trauma and other
community agencies, and by establishing new
community resources for child abuse intake and
treatment. In May 1974, the Office of Child De-
velopment (OCD) and the Social and Rehabilita-
tion Service (SRS) funded 12 Demonstration Cen-
ter projects to test different strategies for child
abuse treatment, education and coordination.

At the same time, OCD funded 11 Resource
Development projects designed to increase and
improve the delivery of comprehensive services in
the areas of child abuse and neglect on a state-
wide, regional and national scale through. training,
consultation, technical and planning assistance,
information and education, development of man-
uals, other program and service development,
resecarch, promotion of new legislation, and so
forth.(7h

Each of the projects share a number of com-
mon aims:

e Intensive and responsive intake and diag-
nostic services, including 24-hour hot-lines
for emergency reporting.

¢ Multi-disciplinary diagnostic
child abuse (and neglect).

e Coordination and integration of public and
private service delivery resources.

o Intensive support services, such as crisis
nurseries, day care, professional therapy,
lay therapy and use of volunteers, home-
makers.

e Community, professional and parent edu-
cation,

At about the same time that OCD and SRS
funded these projects, the Health Resources
Administration (HRA) funded Berkeley Planning
Associates, Berkeley, California to evaluate
them.(72) Using the findings of this Evaluation of

review of

13
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models for handling suspect

dations in the following areas: (7%

e Which treatment modalities and service
strategies appear to have the most impact
on families and to be cost effective?

e What kinds of organizational structures for
programs appear to be most effective for

strategies in different kinds of communi-
ties? :
o What management and information sys-

plementation, management and monitoring
of local community programs?

e What problems can be expected to arise in
various communities as they initiate res-
ponses to child abuse, and how can such
problems be handled, or avoided, success-
fully?

e What alternative models for community
service delivery systems have been shown
to be effective, efficient and feasible for
adoption?

e What policies and support from the federal
government would facilitate successful
program implementation in local communi-
ties?

The final results of this evaluation and other
federally funded evaluation and research pro-
grams pertaining to child abuse will not be availa-
ble for several years. In the meantime, communi-
ties which decide to make serious commitments to

tackling child abuse problems in effect have to-

anticipate the results of these demonstration
projects, with or without the aid of federally
funded resource development projects, and
choose from among alternative intervention and
service strategies. A primary purpose of this Pres-
criptive Package is to offer states and communi-
ties additional options for pilot testing of compre-
hensive changes in intervention strategies and
J abuse.

D. Overview of Problems in the Civil
and Criminal Law Prccess

1. Civil court process. Most child abuse cases
that do reach courts appear in juvenile -or family
court, rather than adult crim®-al courts. Juvenile
court (or juvenile sessions ¢« district courts or
family/ domestic relations cc rts) in all jurisdic-
tions have the statutory responsibility to protect

14

endangered children. A dependency or neglect
petition is usually filed when any one of the fol-
lowing conditions or situations exist:
e Severe injury, l.e., broken bones, head
injury, burns, multiple bruises.
e Repetitive abuse and neglect.
Child believed to be in immediate danger.
e Efforts have been made to improve the
home situation on a voluntary basis by the
public social service agency and other
agencies have been nonproductive, i.e.,
appointments not kept, resistance to in-

volvement, lack of consistent medical
care.

e Parents inability to care for or protect the
child.

e Parents refuse services and child is being
neglected or abused.

e Long term planning is needed, i.e., child
has heen in and out of foster care on vol-
untary agreement with repeated place-
ments with no real long range plans for the
child.

e Child is hospitalized and **Hold Order™ is
needed, i.e., the parents are threatening to
remove the child from the hospital and
immediate intervention is indicated.

& Where the police have taken a child into
custody for protective custody and place-
ment should continue. (Parents either will
not sign voluntary agreement or court or-
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Differentiation in court handling of child abuse
is along the following dimensions:

e Severity of injury. With local publicity sur-
rounding severe abuse, all the pressures of
the system come into play. For example,
the D.A. finds it difficult to resist public
pressure, even if the .abuse represents a
single episode. Dependency and neglect
actions also hinge on the severity of inju-
ry-—protection of the child is the court’s
first consideration.

e Family history. Other reported incidents of
abuse are considered. Also considered is
whether the family is transient or perma-
nent residents of the community—whether
they would be available for treatment, (In
some communities, a high percentage of
the cases before the court are military fam-

N
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ilies, in which cases the court may retain
custody.)*

o Reports and advice of professionals. Re-
moval of the child for some period is quite
frequent, with the conditions that the par-
ents submit to counseling. If the parents
display effort in the counselling process,
the child may be placed back home for a
probationary period, under the supervision
of the public social services agency, with
periodic medical examinations, and the
stipulation of continued treatment.

In dependency cases, the juvenile court has two
basic alternatives: to allow the child to remain in
the home under supervision, possibly under the

temporary custody of the public social services

) temporary custody to the public social
services agency, which will then place the child in
foster care. Juvenile judges and referees usually

to “‘play it safe’” when there is any risk to the
child. This protects the child from immediate
harm, and the judge from possible criticism, but
in many cases it may not be the best disposition.

Some courts attempt to deal with the complexi-
ties and uncertainties of abuse cases by extending
the pre-trial process as long as possible in contest-
ed cases in order to establish enough social-psy-
chological information to frame a more satisfacto-
ry disposition—with the participation of parents.
But this can be a very time-consuming process
which is a luxury for most juvenile judges with
crowded court calendars.

Judges stress that under the law the primary
purpose of the court is to restore the child to the
home. Removal time, however, frequently ex-
ceeds six months. If ‘“‘temporary” removal ex-
tends to a year or beyond, the likelihood of return
diminishes. Judges state that sometimes it is bet-
ter for a child to be left in a mildly abusive but
stable natural home.

Most judges we have interviewed at best are
ambivalent about the cffectiveness of civil court
as an jnstrument for dealing with child abuse.
Some judges feel it is a very ineffective .tool.
Where a judge sits in a family court that is part of
a trial court of higher jurisdiction, there is a much
more optimistic and positive view of the role of

filing is viewed as necessary for the “peace and

*See Appendix HI (T30,

tranquility of the community.”” But even if con-
victed, a person may have more children, and still
remain under stress. There is no education of par-
ents, Because court procedures themselves tend
to be harsh, court action may reinforce the harsh-
ness of the parents’ behavior. Judges see depend-
ency and neglect petitions as necessary for re-
moval of a child so that it can’t be reabused. But

can’t prevent their abuse,

Judges feel that treatment often is not notably
effective under court pressure:; the more serious
the case, the less effective is treatment. Judges
believe that there is a need for earlier detection of
people likely to be abusers. The court is aggres-
sive, it has the authority to strike out at parents,
and can jail parents if they don’t get counseling.
However, the court deals with parents in a way
that may feed the phenomenon of child abuse; it
usually is not a constructive influence.(74) There is
a need for less aggressive treatment of parents.
By the time a child abuse case gets to court, it is

Approaches suggested by judges to promote
earlier identification, reporting, and treatment in-
clude the following:

e Detect symptoms of abuse earlier - through
schools, for example, although this would
not protect infants,

e Increase general community acceptance of
the responsibility for reporting.

e Provide greater financing for supporting
services at earlier stages - with voluntary
cooperation on the part of the parents (for
example, precrisis counseling).

e If the parents will not cooperate at the pre-
crisis stage there should be increased inter-
vention in child welfare situations in less
concrete events than child abuse.

In some states, such as California,* there is a
dual system — civil and criminal — of handling
child abuse cases which leads to duplication of all
processes and investigations.(79 Since very few
adult prosecutions take place, consolidation of
cases, say in one family court proceeding, would
make a great deal of sense. Under the current
dual system, juvenile courts have no direct juris-
diction over parents. The indirect power over
parents in juvenile court is through their power
over the child. In other words, the child becomes
the pawn, which we have found to be a problem

*See Appendix [T (111-5 and {11-10)
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in juvenile courts across the country which lack
authority over the parents directly. If the court’s
orders in child abuse cases would be enforceable
through criminal contempt powers, two possible
benefits would result: at least deferral of the ex-
treme remedy of child removal; and less need to
use the criminal process in order to acquire power
over adult behaviors.

Arr additional and very critical problem in all
courts is the quality of judicial personnel and their
lack of experience with child abuse cases. This
problem is exacerbated in juvenile courts relying
on untrained referees to handle child abuse cases
and, even where the quality of referees is high,
their performance in child abuse cases could be
improved with suitable training combined with
selection of one or two referees to specialize,
perhaps on a rotating basis, in hearing abuse cas-
es.

2. Criminal court process. Child abuse may be
criminally prosecuted either under a specific stat-
ute making child abuse punishable as a crime or
under general criminal statutes governing assault,
homicide, and the like. As indicated in the preced-
ing section, civil proceedings may be initiated
concurrently with the criminal proceeding. Where
law enforcement agencies are among the report
recipients, the likelihood of a criminal prosecution
may be greater. The final decision to prosecute,
however, as is the case with other crimes, is made
by the city/county attorney or the District Attor-
ney. The District Attorney may either receive
reports of all suspected abuse cases or only those
cases showing the more severe types of abuse. In
general, criminal sanctions are sought in cases of
murder, manslaughter, first degree assault, and
sexual assault or incest.

Child abuse cases often are very difficult to
prove beyond a reasonable doubt. They are usual-
ly based on circumstantial evidence. The victim
usually is too young or too frightened to testfy.
Often there are no witnesses. The mate of the
suspected abuser usuvally denies knowledge of the
incident. In the final analysis, cases often depend
on medical testimony from physicians who are
reluctant to testify, especially given the difficulty
of establishing a medical diagnosis beyond a rea-
sonable doubt. For these reasons, prosecutors are
likely to proceed with only the strongest cases.
Defendents in such cases are likely to plead guilty
in return for leniency sentencing. Consequently,
few child abuse cases actually proceed to trial
16

and, for the same reasons, **plea bargaining”’ is
viewed as essential by most district attorneys.

E. Summary of Conclusions

1. Summary of Literature Review Conclusions.
Cammuﬁity iﬁtEl‘VEl‘lliDn to deal with child abuse
any solld relatmnshlp to what we know or dcmt
know about the multiple causes and manifesta-
tions of child abuse. As the statutory definition of
child abuse broadens, community intervention (1)
is based on a knowiedge base that is extremely

limited conceptually, emplncally and methodolo-
gically, and (2) increasingly is committed to deal-
ing legally with a myriad of social and economic
ills without a commensurate commitment of the
resources necessary to meet basic needs for
goods and services that facilitate adequate parent-
ing.

A key to diagnosis and appropriate intervention
in child abuse cases would be research that leads
to better criteria for case assessment of the caus-
es ﬁature and severity of the problem; the role

,,,,,, and environmental fac-
t,c»rs. and assassment Qf pmbahle gutcame and
potential reversibility. In general the researc
available does not suppurt the kmdﬁ: Df slmple
non-conflicting generalizations that practioners in
law enforcement or protective services can trans-
late into decision-making criteria.

Little is known about whether community inter-
vention—legal, social, medical, mental health—
makes any difference in terms of children having
been saved from further physical abuse. The im-
pact of coercive legal power on abusing families
similarly is unknown. The legal system of inter-
vention, including protective services, is built on
the theory or principle of serving and protecting
the *‘best interests of the child."” But no systemat-
ic studies of the process and outcomes exists to
offer evidence as to whether the legal system or
protective services either achieve this goal or in-
advertently defeat it.

Most aspects of child abuse intervention in our
society appear to be based on myths. hunches,
speculations, educated guesses. inadequate or
incomplete data, biases of information gatherers
and users, professional predelictions, wishful
thinking, fantasy. and so forth, but not on experi-
mental research data or other hard data.
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In our review of the literature on child abuse,
we have found no substantial research evidence

that:

Protective service or social work interven-
tion is preventative or curative for parents
who have allegedly abused their children

cases.
Court processing is more psychologically
harmful or otherwise damaging than social
work intervention in alleged abuse cases.
Psychotherapy or social work or punish-
ment is more or less effective than emer-
gency cash or income improvement for
suspected abusive parents.

Universal day care might solve the child
abuse problem as quickly and effectively
Jailing more adjudicated abusive parents
might be more curative (or harmful) than
social working them; conversely, social
working abusive parents might be more
curative (or harmful) than jailing them.
The adverserial court process is more
harmful to alleged abusive parents than the
purportedly benign pre-court process.
Abusing parents have had abusing parents,
except among poor or less affluent families
reported as suspect abusers,

Information compiled on abusing families
is more beneficial, for diagnosis or any
other purpose, than discarding such infor-
mation.

Multi-disciplinary teams make more sound
treatment/service or prosecution recom-
mendations than police officers or protec-
tive service workers.

Protective service workers, police or pro-
als can be trained to make more effective
decisions about identification, validation.

prosecution, or treatment of alleged abu-.

sive families.
Removal of children from suspected abus-

them at home, perhaps with homemaker
follow-up.

Child abuse would disappear if inequalities
in income and social status disappear.

Child abuse cannot be reduced until in-
come inequalities or the violence-orienta-
tion of the society is reduced.

Reporting laws, central registries, civil and
criminal prosecution of cases controls or
reduces or increases the incidence of child
abuse.

Any of the proported incentives for report-
ing (civil and criminal immunity) or penal-
ties (criminal penalties for non-reporting)
or tools to gain evidence (abrogation of
confidentiality) accomplish their aims.

The litany of unknowns and uncertainties in the
field of child abuse (and neglect) appears to be
virtually limitless. _

2. Summary of conclusions regarding child
abuse handling practices. Our review of the in-
tervention roles and practices of community agen-
cies, especially in the initial stage of handling sus-
pected child abuse cases, leads to the following
conclusions relevant to the design of a model sys-
tem:

e The choice of initial intervention agency is
crucial insofar as it determines the nature
of subsequent processes and outcomes for
both parent and child.

e A multiplicity of possible entry points into
the nencriminal and criminal tracks or sys-
tems for handling suspected child abuse
creates conflict, confusion and counter-
productive patterns of institutional respon-
ses. especially when the criminal track
controls the initial decision-making pro-
cess.

criminal track is necessary, in the interests
of developing a humane, non-punitive and
treatment-oriented system for handling
suspected child abuse. but criminal prose-
cution of severe or fatal cases continues to
be an option of the justice system.

e Whatever agency is designated under law
as responsible for initial intervention in
suspected child abuse in each geographic
subdivision of a state should be capable of
institutionally, functionally, and in role
image, divorcing itself from and operating
independently of sthe law enforcement
track or system; civil or criminal, and yet
possess the requisite measure of interven-
tion authority; be compatible with protec-
tive services that institutionally and legally
cannot shed its problematic dual role: and

compatible with a medically-based diagnos-
tic process which has its locus in hospitals
with specially developed capabilities for

17
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decision-making on serious child abuse
cases.

Highly qualified, experienced and ade-
quately skilled staff to perform the initial
intervention and diagnostic responsibilities
are critical for the complex, sometimes life
or death, decision-making process from
identification of suspected abuse cases to
medical verification and possible referral
for legal action.

The initial intervention process should nar-
rowly focus on the medical diagnostic as-
pects of injuries to children, limit service
to emergency services rehted to the spe-
cific conditions or circumstances that con-
tributed to or precipitated the incident sub-
ject to state intervention, and minimize the
need far conrdimtioﬂ ;md the number and

fersm ;l,ff_.t;ﬂElES and md:wduals in the 50-

cial-legal-medical  agencies traditionally
invalved in h.;mdlmg such cases,

e A single agency is necessary to have full
responsibility for the initial intervention in
child abuse cases as child abuse cases,
rather than welfare agencies handling them
as social work cases, police handling them
as criminal cases, and hospitals handling
them as medical cases, exercising discre-
tion in a variety of ways depending on the
purposes and professional orientations of
the agencms mvolved

d,bu.se h*mdlmg systemi es;:ecnal!y the
tracking system, from initial identification
and investigation to initiation of the legal

process in appropriate cases, is an essen-
tial prerequisite for public education to
stimulate increased public reporting and
possibly generate increased self- -reporting,

e Protection of the child must be the fore-
most concern of a new system of handling
abuse cases, but removal of the child from
the home, frequently for a long term and
without provision for family treatment, as
the most potentially harmful and punitive
aspect of the existing system, should be
strictly limited in accordance with clear
standards keyed to forcing assessment of
alternative treatment measures.

These nine primary conclusions drawn from an
analysis of roles and practices in the existing child
abuse handling systems provide the rationale for a
new system proposing to utilize trained profes-
sionals in the existing public health and hospital
track as the initial specialized intervention and
eniry sub-system for a non-criminal diagnostic
and civil legal process of handling suspected child
abuse.

Current law and practices pertaining to the
handling Df chiid abuse cases frorn il’li[id] iden[ifi-

raise numerous generil and specxﬁf: ISSLIES and
questions that have to be directly or indirectly
addressed in any model system. Appendix IT con-
tains a compilation of these issues and questlons
Many of the issues and questions listed in Appen-
dix Il are reflected in Part II1 of the Prescriptive
Package which presents, in question-and-answer
format, how each key decision-maker involved in
the model system should handle physical child
abuse cases.

NOTES
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&Ihid,
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MeGraw-Hill, 1964). [AB#19]
NCuffey, n. & supra.
an J. Cohen and Alan Sussman, “The Incidence of
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16 supri.

U9 Ihid,
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American Journal of Psychiatry, April, 1968, pp. 126-133,
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ate Care and Proleetion.”” [AB#30]
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B8Thomas J. Donovan, **The Legal Response to Child
Abuse,” William and Mary Law Review 960 (1970}, pp. 960-
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. 15 supra
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1973). [AB#H]
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M hid.
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Foster Care (Boston, Massachus
[AB#56]
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“to function as expected in our s¢
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Faoster Care of Children: A Look al Cost Factors (New York:
Child Welfare League of America). [AB#54]
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(Commonwealth of Massachusetts, Governor's Commission on
Adoption and Foster Care, 1973). [AB#59]

UhMnookin, n. 39 supra,

U9Fontana, n. 37 supra.
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I“IMunrad G. P.m Framework for Child
Frowetion,” Colomhia Law HL view 66 (1966) pp. 679, 710.717.
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GOfames J. McKenna, “A Case Study of Child Abuse: A
Former Prosecutor's View.” The American Criminal Law
Review, vol. 12, no. 1 (Summer, 1974), pp. 165-178. [AB#102]

BDEli H. Newberger, M, D., “The Myth of the Battered
Child Syndrome,”* Current Medical Diglog, vol. 40, no, 4
(April, 1973). [AB#72]

Newberger refers to the fact thal public welfare dep:
are finding it impossible to cope with the ever- Inerensing num-
ber of reporied child abuse cases: and the situation will grow
worse with the trend towards broader reporting laws.

Eli H. Newberger, M.D. and James N. Hyde. “Child
Abuse: Principles and Implications of Current Pediatric Prac-
tice’’ (Pediatric Clinic of North America, August, 1975).
[AB#73]

In this article, it is asserted that avatilability of viable altet-
natives for abusive families (i.e., homemakers. child care,
counseling. and foster care) are costly and difficult 1o obtain,
Al present, few if any stales have adequate personnel and re-
sources to deal with the increasing number of cuses reported.

“Kempe and Helfer, eds., Helping the Battered Child and
His Family, “‘Status of Child Protective Services,""n, 31 stpra,

Inadequate funding and staffing of child protective service
igencies (both public and private) a situation where
either quality and extensiveness of services are sacrificed so
that more cases can be handled or intake is arbitrarily limited
50 that better casework and follow-up occur,

UBHE.G. Meier, “Child Neglect,” Social Work and Social
Problems, M. E. Coheii, ed. (New York: National Associution
of Social Workers, 1964). [AB#17]

Among parents who are neglectful or in danger of becoming
neglectlul are those overwhelmed by external pressures and
those unaware of community standards of care. There arc also
those with severe defects in ego development. Many aspecis
of the social worker's training—e.g.. permissiveness, aceept-
ance, explorations of client’s own deprivations—are inappro-
priate to the task of working with clients with ego defects who
may require limits and use of autharity, .

Andrew Billingslv, The Role of the Social Worker in a Child
Protective Agen A Cooperative Analysis (Massachusetts
Society for the prevention of Cruelty to Children). [AB#343]

This study contrasts the role performance of u casewarker
in a family counseling agency, who works mainly with the cli-
ent. with that of a protective agency worker, who must spend
a large amount of time in community activity. Role differences
revalve around the fact that the caseworker in o fa ily coun-
seling agency is dealing with clients who come to lhc agency
for help; while the caseworker in a child protective agency
must intervene in family situations where parents hiave not
asked for help.

" Cohen, Child Abuse
16 supra.

Major Findings of this study showed the following weak-
nesses in the existing system:

1). Underrepor . due 10 unfamil;
legal iﬁvnlvemmt and fear that
constructive because of the lack of avs
Sefvi

2). Poor training and educational programs for profe
and lay people in identifying and reporting child abuse:
there is little knowledge of the availability of support
services.

3). Lack of availuble services as alternatives to court pro-
CesRing.

4). Lack of interagency cooperation and coordination.

irtments

Reporting Practices and Services, n.

arity with law. fear of
porting woiild nét be
able treatment

alg

=]
=

3

public welfare apencies (in cases of minor abuse
nal sanctions might provoke further resentment igainst the

4

5). Lack of 24 hour reporting facilities

6). The high degree of discretion in 'hL réporting and hun-
dling of child a

7). The most crucial finding, . .was the lick of congruence
between the system for reporting suspected abuse and
the sysiem for delivery of servicas.

BSRichard S, Levine, “Caveul Parens: A Demystification of
the Child Prutection System.” University of Pitsburgh Law
Review [ (1973). [ABR#101]

Levine is concerned with the initial interventions of child
protective service agencies. The demystification he seeks in-
volves the social workers projected imagery of friendliness
and benevolence. He presents a long list of the faults of pre-
sent work efforts and foster eare programs, Greater and
more frequent judicial review of child protective services ne-
tivities is needed along with procedural safeguards for parents,
especiully where so-called “*voluntary® entrustient agree-
ments are involved, Agencies should be required 1o show that
# plar for the rehabilitation of the | / unit, not solely for
the child, is available and has been offered hefore intervention
is authorized. A “right to treatnent” should become the quid
pro guo for the swte’s right (o intervene. Procedurally, a
search warrant should he required 1o be obluined by a child
welfare investigator before entry into the home: parents
should be granted and informed of their Fifth Amendment pri-
vilege 1o refuse to answer any questions: parents should be
granted the right to consult with an attorney at any stage: and
they should have the right to court review of agency action.

GoiLarry B, Silver et al.. "Child Abuse Syndrome: The
‘Gruy  Arcas” in Estublishing a  Diagnosis,”  Pediafrics
44(4):594-600 (1969). [AB#82]

Exploration of situations in which physiciun found it diffi-
uill to establish or rule out the dingsssis of child abuse. In

the m,ru,jﬂr issues were the physician’s 5ubje:uwr;
T misunderstanding of the
l.n\s “md his rulu .md responsibilities, The five main reasons
for non-reporting were indicated as: (1) subjective
where the child abuse diagnosis was rarely considered (38"}%)
(2) benefit of the douht - physicians tended to iccept even the
most implausible rationale for injury (19%); (3) responsibili
for act unecertain - the physiciun was unable to positively iden-
tify the abiiser (19%): (4) parental privilege to punish (65%): and
(3) effects of aleohol rendered abuser unconscions of ictions
(17%%),

Terr and Watson. n. 27 supra.

Another factor in underreporting of child abuse cas
traditional over-confidence of doctors and psychiatrists in suc-
cessful therapy if the cases remai

David G. Gil, **'The Muiiy Faces of Violence Against Chil-
dren,” Testimony hefore the L

is a

. Senate Sub-committes on
Child and Youth vin the “Child Abuse Prevention Act’ -
5.19/1 (93rd Congress, st Session, Murch 26, 1973, [AB#97]

Reported incidents involve almost exe sively abuse-of ¢hil-
dren in their own homes: public authorities seem reluctant to
keep records of child abuse in the public domain (e.g. schools
and public institutions), .

SNCohen, Child Abuse Reporting Practices and Services. n.
16 supra.

(M [hid.

Terr and Watson, . 27 supra.

Donovan, n, 24 supra.

The author advocates proy

iding a choice of reportin
where erimi-
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in d,'lm;r) Thls wiil d E!rcum\'gnt (hc ,ﬁ:lucmnce
(’!f mﬂny physiei:m»: to repnﬂ r&lnlive]y miﬁuf' ubu'-si; to polige

the situation m waorsen.

9Kempe and Helfer. eds., Helping the Battered Child,
*The Consortium,"” n. 33 supra.

**When the doctor finds a given agency uncooperative, he is

placed in a very difficult position. He may feel that the child is
at great risk. .. and yet may be unable (o convince a spec
law enforcement or child welfare agency to bring dEFLﬁdEnLy
proceedings 1o the courl...One of our children was s at
home after his eleventh fdelul‘E because the Chlld welfure
unwilling to file a dependency petition.”
”“”Dunuv.m n. 34 supra.
The author discusses reports which are typi
law enforcement agencies or prosecutors: or o pu welfare
agencies which may or may not be required to investigate inci-
dents and report to law enforcement agencies if criminal pro-
secution is warranted: directly to the court which then direcis
a public agency to investigate: or simultaneously w law en-
forcement and public welfare agencies.

WhGary 8. Goodpaster and Karen Angel. “*Child Abuse and
the Law: The California System.” Hastings Law Journal 26,
na. 5 (March, 1975).

“No single agency is r:sponslhlg for handling child abuse
child abuse cases...from a social policy point of
important choice m be made here: each agency

ly made to

_can maintain its current aperations: each can participate in a

coordinating body: or some new or consolidated ageney can be
given prmcl nal responsibility for the tracking and handling of
child : cases, overseeing their progress through the sys-
tem from beginning to cnd . .and ki‘ 'ng its own I’éc’(\rd"i on
all of these matters
mended here, for fra :
terferes with the best n:xnlu(mn of child .lhu».L il

62Newberger and Hyde, n. 51 supra.

**One may thus be torn between one’s legal responsibility to
report and one's clinical jlld&nrﬁenl whu,.h miy suggest Ihul
rcpurlmg itself may j

ilies that !hrzy ire
rEquHmEL’ and even frank refusal (o report
caxes uf :\bug .md neglect.”’

*While there ure no cut and dried dee
solve this conflict definitively, two simple Emd i
casier for the mandated professional to come to terms bmh
with his/her legal responsibility and  clinical  judgem-
Whi 'Llr;h an .mmn.'n:h may p’dllimé (hc= amir:(y uf re-

.l\pLClS nf (hL rgpufll‘lg process is il ex-
ists in most of the Stutes today.™

61

P
sluges:
The report ciun come i
wide variety of agencies. There are fLw lcg.ll
porting is as often the result of economic, ethn
al s s it is the resull of the application o
ards. Reporting primarily involves the urhin Tower elass
are more visible becatise their lives are more puhlic. whereas
the su an middle classes have more privacy and benefit
from a presumption of their neighbors that they are fit parents.
The rule of police in domestic matters 15 also more passive in

n. 3 supra.
sion into neglecting families iy divided into four

report, investigation, ch; ilcnge *md state inlérvcnliiin

suburban than in urban areas.

{60 Cohen, Child Abuse Reporting Practices or Services, n. 6
supra.

Reporting egatively effected by the issue of what poses
the greater i for the abused child—not reporting, or in-
volvement in courl process and the ensuing “basic remedy™ of
the tem: long-term removal with no treatment provision for
the family,

63 M. Cameron, H. L. M. John and F. E. Camps, “The
Battered Child '%j drum:: " Medicine, Science and the Law 6
(January, 1966}, pp. 2-21 [AB#47]

HZaad 7. N.xgl. "Thg Structure and Performance of Pro-
grams on Child Abuse and Neglect” (Submitted to the Office
of Child Development, Department of Health Education and
Welfare, Grant No. OCD-CB-500 Ci), Mershon Center. Ohio
State University, Columbus, Ohio (March, 1975). [AB#71]

WhAssocinted Press, “Child Abuse Getting Worse in Miami

Area.” August 28, 1975,
"’“szd
BIN n. 66 supri.

Counseling v/as the service most often mentioned as lacking
by respondents from all agencies. Home supporl, placement
facilities and ﬁn.ncml f.uppurl were .xlsa frcqucn!ly mdlmn‘;d
Froblems in {
manpowe |
out as Iwo major 1mpcdimeﬁ(§ to program Elfcc:livr:nc 3

TMSaad Z. Nagi, *Child Abuse .md Neglect Programs: A
National O i ] .1y Junr: 1975 (All

agement of child abuse and neglect cases, inclu investiga-
tion, assessment, treatment, referral, public education, 24-hour
stpnﬂlvr; services, and coordination with other
e inter-disciplinary teams of professionals
who fm.us on (rt:'mng and maintaining the family as a
The demunstmlmn resource projectes are rn.md;n'cd to
promote more effective use of resources within communities,
strengthening their capacity to cope with child abuse and ne-
gleu problems. Technical assistance is provided to state and
ngrams to hclp thm initinte or improve services, and
sionals and community agencies.
has hl,;en ch g:d with the task of evaluating the 11
demnns[r" ion projects in order to provide evaluation evidence
of the effectiveness of the community intervention strategies
as well as to provide guidance to the Federal Government and
local communities on the development of community-wide
child abuse progrums. To achieve these purposes, the specific
objectives of the evaluation include: providing assistance to
individual projects and the overall demonstration program:
monitaring the implementation process project; initiat-
ing in each project a system for assessing impact on communi-
ties: the development of methods for assessing the impatt on
abusive or neglectful parents and children of serviees re-
ceived: the determination of relative effectiveness and cost-
cffectiveness; and providing useful summative information to
the Federal Government and to the individual projects.
TYAnne Harris Cohn, Susan Shea Ridge and Frederick C.

Collignon, “Evaluating Innc /e Treatment Programs in
Child Abuse and Negleet,” Children Today, May-lune, 1975,
pp H) ls’

one uf our site visits,
I9Goodpaster and Angel, n. 61 supra.
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A. Purposes, Goals and Objectives
At thf: center of the Qontmversy over govern-

whether or nnt Chl!d nbuge shnu!d be t,rented as a

socio-medial phenomenon distinct from other
forms of maltreatment of children, thereby war-
ranting special policies, programs, procedures,

etc. Our view is that childrens’ afflictions and ba-
sic needs for healthy development should be
viewed within a continuum and that, under ideal
circumstances, public policy and program devel-
opment should equitably span that continuum.
However, politics. institutions, and resource allo-
cation processes in this country discriminate
against children; and, as a practical matter, rela-
tive to defense or energy resource problems, ap-
pear to care little about children’s best interests.

Until society as a whole can recognize the
efficacy and value of enabling all children to
thrive, rather than waiting to act until they fail to
thrive, there is a realistic need to set priorities for
public intervention into child maltreatment. The
model system sets that priority where the severity
of consequences may be greatest for children—in
instances of physical abuse.

Medical professionals and others convincingly
argue that the consequences of neglect can be
e:qually damaging to Lhildren s capd:ity 1o func:-
vnewed in Appendlx I lhE merits of lhlS nrgument
have to be acknowledged. Our rejoinder, howev-
er, is to suggest that, prior-to enactment of the

Child Abuse Prevention and Treatment Act in

1974, there was no national focus for the tasks of
coping with child abuse or neglect. Therefore. the
deveinpment of adequnte community intervention
is at the earln:st stagc,

The tasks of developing effective services are
made much more difficult by the nature of existing
institutions, agencies, and sysiems (or non-sys-
téms) whlch are. l” EqLIlppﬂd fnr new or mtenslﬁed

trf't!'ment Df Ehlld ;1buse 4nd neg]ect! NQ one is

2

really sure how to do any of these things—identi-
fy. prevent, or treat. We lack reasonably reliable
knowledge of the incidence of *‘maltreatment”
generally or physical child abuse. There continues
to be the difficulty of specifying and standardizing
the parameters of these cases.

In view of the present *‘state of the art,” what-
ever is done by government in cooperation with
private agencies in the area of dealing with mal-
treatment of children has to be viewed as experi-
mental and requiring special safeguards against
the kinds of ‘*knowledge overreach” and “‘legalis-
tic overkill’” that characterize current child prot-
ection efforts., In this regard, the purposes and
goals of the proposed model child abuse interven-
tion system seek to create a realistic and reasona-
ble balance between:

e The use of state authority to intervene in
child abuse cases, and the capacity of
public and private resources for follow-up
and treatment,

‘e Protection of the child from reinjury, and
the rights of parents and children individu-
ally and as a family unit.

@ The concerns of the state about physical
child abuse prevention and treatment, and
concerns about other parental responsibili-
ties enforceable by law:

The legitimacy of state legal intervention
to protect children from physical abuse,
and the limitations of the legal system to
positively contribute to changes in the
behavior of abusive parents.

e The need to identify physical child abuse

50 as tn trent it and prevent its recurrence,

répnrung dﬂd ‘the hng.;xrds of excessive
quasi-legal and legal intervention for case-
finding purposes.

e The advantages and disadvantages of con-
tinuing ongoing ‘‘imperfect™ parent-child
relationships with those of the alternative
placements that can be made available.

The purposes of the system proposed in this
handbook are limited and realistically based on
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what is known about child abuse. These purposes

e To identify and medically treat incidents of

physical child injury brought to the atten-
tion of medical professionals by persons
responsible for their welfare.

o To determine whether the injured child or

other siblings are at risk in order to prev-
ent reinjury by means of follow-up and
treatment that: assures the child’s physical
the family’s life situation; minimizes child
removal in terms of occurrence and length
of time; and maximizes the provision to
the persons responsible for the child of
tangible help that is directly related to the
prevention of physical reinjury or injury;
and that assures protection of the legal
rights of parents/custodians and children.

These general purposes and goals of the model
system establish the framework for the following
set of strategies and objectives for system devel-
opment: . ‘

e The definition of child abuse should be lim-

ited to the original Kempe-Helfer concep-
tion of the ‘‘Battered Child”’: non-acci-

dental, medically diagnosable physical inju-

ries.

» By narrowing the definition of child abuse

to inflicted injuries (excluding sexual, emo-
tional, mental, medical and drug abuse),
proper medical diagnosis becomes the key
to pre-court verification of child abuse. A
hospital or other medical facility (designat-
ed as a Child Injury Medical Center or
CIMC), licensed by the state to perform
child abuse examinations in accordance
with specified medical and procedural
standards, becomes the primary decision-
making arena for diagnostic assessment of
all suspected child abuse cases to deter-
mine the need for processing of the case in
civil court for a legal decision on custody
and protective services.

» County, multi-county or local public health

agencies (designated as Injured Child Ex-
amination Units or ICEU) should designate
and train staff to screen all reports of in-
jured children or suspected child abuse
(which do not directly enter a hospital) to
assess the need for referral of the child to
a CIMC for a medical examination and
possible treatment.
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o The role of protective services should be

limited to providing short-term emergency
services, at the request of the ICEU or
CIMC, and supportive services under in-
formal or formal court dispositions.

Law enforcement officers should be relied
upon for 24-hour emergency response to

‘child abuse reports but, except where a

child requires immediate hospitalization or
protective custody, the ICEU should be
called for examination of the injured child.
Police should adopt policies, in collabora-

seek prosecution under criminal laws only
in exceptional cases (e.g., homicides or
malicious violence).

» Central registers, which thus far appear to

be of little value for research, diagnostic,
or statistical purposes, probably are harm-
ful and certainly are extremely difficult, if
not impossible, to design in a way that pro-
tects the confidentiality of the information
File,”’ tightly restricted as to information
input and dissemination, that should be

" established as part of civil court informa-

tion systems in local jurisdictions (and not
as a new child welfare-type information
system). Accountability monitoring of the
performance of the model system as a
whole would be provided for under the
Title XX of the Social Security Act, ad-
ministered by the designated Title XX
agency in each state, with strict safeguards
for the confidentiality of all records and
information.

» When protection of the child from reinjury

may require placement of any type, includ-
ing under temporary custody in the child’s
own home, the civil court process should
be initiated as the arena within which this
type of decision is made, with parent and
child having counsel and the child also
having a guardian ad litem.

o The number of children placed in all types

of foster care should be limited by judi-
cious use of comprehensive emergency
services, from the point of initial identifi-
cation of a family crisis or breakdown to
the point of either resolution of custody
questions in a probable cause court hearing
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- or completion of medical diagnosis of the

case by a CIMC.

s The medical diagnostic process for verify-

ing the incidence of inflicted injury should
focus on protection of the child rather than
collecting evidence of abuse. The diagnos-
tic decision with respect to initiating legal
action as well as any decision regarding
any type of separation of the child from
his/her parents or guardians should use the
criterion that the decision is primarily in-
tended to result in or facilitate the least
detrimental alternative.

» The model system for handling child abuse

should establish a single uniform, well-
defined and relatively easily managed
track, clearly separate from the punitive
criminal justice track, from initial report or
identification of suspected abuse, by any
source, to a medical diagnostic decision
regarding the accidental or non-accidental
nature of the presenting injury(s).

The model system and its components
should set well-defined limits on the role,
responsibilities and powers of protective
service agencies, law enforcement agen-
cies, hospitals, state public welfare agen-
cies, and centralized information systems;
avoid the creation of new or redundant
Iayers Df bureau::rac:y in the c:hild abuqe
exmtmg lﬂ&tltUthﬂE and agt:nc;'!es, accom-
panied hy a significant level of effort to
train the pcople who are responsible for
handling child abuse cases.

At every point in the procedures for re-
porting, investigating, and verifying the
report as well as providing services of any
type and making placement decisions, the
propriety, feasibility, and possible benefits
and risks should be made as explicit as
possible to the parents affected; wherever
possible, the parents should be present or
represented at the decision-making and,
likewise, the child.

» The filing of petitions should be reduced to

those cases where it is essential to protect
the child fror. imminent danger to life or
safety. The responsibility for filing the pe-
tition should rest with counsel for the local
jurisdiction (e.g.. city or county attorney).

B. Definition of Child Abuse

The definition of child abuse is the most critical
decision in the development of any system for
state intervention. First, it establishes the philo-
sophical and value framework for all subsequent
decisions and reflects the society's commitment to
the rights and needs of children. Existing and
proposed statutes pertaining to abuse and neglect

‘ express the philosophy that commissions or omis-

stori of certain types of parental acts and parent-
ing behaviors warrant state intervention in order
to prevent their reoccurrence or to remedy them.
However, in our view, individual manifestations

of child abuse and neglect furid*amemally result

from omission by this society in providing the- -

resources necessary to enable children—as a matZ
ter of right—to develop their full potentialities as
human beings.

In view of such a commitment, our society has
established a wide array of laws intended oaly to
protect chlldren from Lert‘un types and lEVﬂh of
dehnquem behavnors or m brmg legﬂ :r,anctmns
against their parents for failure to live up to
community norms of parenting, regardless of their )
life circumstances and resources.

Philosophically, therefore, the model system
attempts to limit the punitive and detrimental con-
sequences of blaming and stigmatizing the victims
of our society's lack of commitment to children's
rights to more than minimum protection from
harm.

Unless it is clearly understood that we sub-
scribe to a fundamental reordering of national
values and priorities to commit sufficient re-
sources to develop and fulfill all children’s capaci-
ties, prior to and after birth, the proposed narrow
definition of child abuse can be interpreted as re-
actionary and lending support to those persons
who at best would maintain the status quo.

Second, the definition of child abuse is pivotal
because it establishes the conditions which justify
intrusion into private family life. The basic ration-
ale underlying most existing child abuse and ne-
glect statutes is that child abuse should be linked
with sundry other forms of maltreatment in order
to conceptually and programmatically connect
child protection and child welfare services: to
eliminate or minimize artificially created distinc-
tions and overlapping labels; and to unify and
improve the efficiency of case handlmg, The out-
come of this rationale is to maximize the situa-
tions in which state intrusion is justified (philoso-

»mu
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phically), necessary (statatorily), and difficult, if
not impossible, to restrain (operationally). The
model system’s emphasis on legal protections dnd
due process can be viewed as a necessary coun-
termove 10 the systemic tendencies to over inter-
vention. However, the proposed model system is
not grounded in wholly unrealistic optimism as to
the effectiveness and justice of our legal system.
Here again, our approach essentially seeks to
minimize damage to parents and children and,
whenever possible, to promote fair legal process-
es and outcomes.

The intervention strategy proposed in our mo-
del system singles out child abuse from other
acute medical conditions, such as failure to
thrive, accidents and ingestions. We recognize
that, from the standpoint of an etiologic classifi-
cation framework, the isolation of child abuse
probably makes little sense, There may be com-
mon variables among maltreatment conditions or
isms. We don’t know because an etiologic taxono-
my of these childhood ‘‘illnesses’” has not yet
been adequately researched. Consequently, we

the causes of these problems.

We recognize the logic, in the ideal sense, of
covering all situations of harm to children necessi-
tating societal intervention under one definition, It
is consistent with the strategy choice of strength-
ening reporting systems prior to expanding prev-
ention and treatment services. However, as ex-
plained below, in our model system focused on
child abuse we fundamentally question and reject
the underlying premises of this broad, conclusory
approach to state jurisdiction over child abuse
(and other forms of maltreatment) as unrealistic
and possibly counterproduciive.

During the last 15 yeafs, every state has revised
its child abuse reporting laws to some extent. In
some sfates the revisions have been drastic.
These changes are continuing, spurred by the re-
cent Federal Child Abuse Prevention and Treat-
ment Act (P.L. 93-247). The definitions of child
abuse are heing expanded to cover neglect, sexual
abuse, and emotional abuse. Under P. L. 93-247,
the definition of abuse is expanded to the maxi-
mum extent possible:

...the physical or mental injury, sexual
abuse, negligent treatment, or maltreatment
of a child under the age of 18 by a person

under circumstances which indicate that the

child’s health or welfare is harmed or threat-

ened thereby, as determined in accordance

with regulations prescribed by the Secretary,

As legislatures establish broad mandates for
reporting and legal or quasi-legal intervention,
they have not given the executive branch of gov-
ernment adequate child protection and treatment
capabilities. Child protective agencies are both
forced and disposed to overuse their authority for
protection of children by excessive removal of
children from their homes. Child removal in effect
too frequently is used judicially to compensate for
lack of adequate follow-up and treatment capabili-
ty. Broadening of statutory child abuse jurisdic-
tion and the related vagueness of decision-making
criteria fosters overintervention in terms of the
way limited community resources are organized to
respond to child welfare needs. For these and
other reasons cited elsewhere, the proposed mo-
del system adopts a restrictive definition of child
abuse—the “‘battered child"—which runs counter
to current trends.

The term *“‘battered child syndrome,” as de-
fined by Dr. C. Henry Kempe and his collzagues,

dren who have received serious physical abuse,
generally from a parent or foster parent.”*(l) To-
day only a few states still define child abuse in
this restrictive manner.(2 The statutory definitions
of child abuse have been refined and broadened.®
Definitions of child abuse tend to follow Fontana's
more broadly defined ‘‘maltreatment syn-
drome’ where the child ‘“‘often presents itself
without obvious signs of being battered but with
times, nutritional deprivation, neglect, and abuse.
The battered child is only the last phase of the
spectrum of the maltreatment syndrome. ') The
definitions of child abuse have been broadened
specifically to include neglect, sexual abuse and,
in a few states, emotional abuse.(® Underlying
both narrow and broad definitions of child abuse
is the implicit concept of parental fault,©
The key issues in definition child abuse are:

o Should the definition of child abuse be nar-
row—restricted to physical abuse (i.e., the
“*battered child syndrome’)—or broad—to
include neglect, sexual abuse, and/or emo-
tional abuse?

e Should the definition of child abuse include

" the implicit concept of parental fault to be
determined in a civil and/or criminal court
proceeding?

Bt
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I. Broad versus narrow definition., The knowl-
edge about child abuse is theoretically and practi-
cally very limited. Child abuse data and research
mostly focuses on reported or identified cases,
which mostly involve lower income or economi-
cally disadvantaged families.( Hence, child
abuse is associated in the literature with families
afflicted by poverty-related social and health prob-
lems. The broader the definition of child abuse,
the more likely that the scope of legal jurisdiction
will encompass families whose economic, social
and stress situations contribute to neglectful par-
ental behavior.® Children should have the right
to adequate nutrition, housing, medical services.
education and other conditions and opportunities
to develop in a normal and healthy manner. Socje-
ty has the 1esponsibility for enabling parents to
assure their children proper care. The causes of
child neglect usually are so interrelated with so-
cial deprivation and community neglect that it is
our view that questions of parental versus com-
munity responsibility for child neglect, enforce-
able by law, should be handled under separate legal
proceedings, i.e., neglect proceedings. (9

Some of the issues involved ‘in the question of
how to deal with neglect, emotional abuse/mentai
injury in relation to physical abuse are as follows:

e Existing neglect reporting statutes are
sufficiently vague so as to allow for the
inclusion of emotional abuse and mental
injury. Many states’ statutes do not specif-
ically mention, for example, emotional
neglect but courts have been willing to in-
tervene when a child is found, on the basis
of vague criteria, to be emotionally injured
or neglected.

e Most states do not define emotional abuse
or mental injury. Interpretation of these
terms is left open to child welfare agen-
cies, probation, hospital or medical faciii-
tics, etc.*

o Existing legislation and current trends to-

tional neglect or abuse tend to focus on

*In its Model Child Protective Services Act. OCD has at-
tempted 1o define the concept of mental injury as follows:
“*Mental injury includes o state of substan illy  diminished
psychological or intellectual functioning in relation to, but not
limited to, such fuctors: failure to thrive, ability to think and
reason: control of aggressive or self-destru ]
ing out or misbehavior, including incorrig
ty. or habitual truancy; provided, however. that such in
must be clearly attributable to the unwillingness or 1
the parent or other person responsible for the child's welfare
1o exercise a minimum degree of care toward the child.”

lity, ungovernabili-

parental behavior rather than on the emo-
tional conditions of the child. The types of
vaguely defined conduct justifying inter-
vention, for example, ‘inadequate’ parental
affection, open up unlimited possibilities
for casefinding and legal action.

e Most existing and proposed legislation fails
to provide specific guidelines which indi-
cate the types of harm to the child that
warrant state intervention. Uf emotional
damage is to be the basis for intervention,
laws must be drafted that specifically limit
interpretation and are consistent with the
extremely limited available knowledge and
research about the causes and nature of
psychological or emotional harm to the
child. Michael Wald, for example, has
proposed that intervention be authorized
only when emotional damage is ‘“‘evid-
enced by severe anxiety, depression or
withdrawal, or untoward agressive behav-
ior or hostility towards others.”'(10) Even
Wald's admirable attempt at a workable
definition, however, opens up potentially
conflicting and damaging interpretations by
mental health professionals and judicial
decision-makers.

e Where removal based on emotional neglect
is contemplated, the decision is often
based on questionable predictions and
speculations. A judge would have to pred-
ict the probable impact of probable future
behavior of the parent if the child remains
in the home, as compared with the proba-
ble or possible beneficial consequences and
risks of placement, including the emotional
impact on child and parent of short or
long-term separation.

o The value-laden and vague nature of the
definition of emotional neglect and mental
injury lends itself to discriminatory appli-
cation to minority racial and ethnic groups.
Since most helping professionals are white
and middle-class, there is the ever present
risk of misapplication of these social
norms to the lifestyle and cultural differ-
ences of lower income minorities, especial-
ly in terms of what constitutes “‘proper
parenting.”’

By recommending a narrowed definition of
child abuse, we are not underestimating the po-
tential seriousness of different types of neglect as
a cause of varying degrees of damage to children.
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Some of the research literature does indicate that
children can suffer at a vulnerable age from depri-
vations and distorted parent-child relationships
that may impair normal growth, contribute to
mental retardation and emotional disturbance, and

“limit their capability of becoming self-sufficient

adults.(11) However the purpose of narrowing the
definition of abuse is, to focus currently limited
resources for vulnerable children where the prob-
lem is more readily diagnosable.(2) This focus of
the model system does not preclude attention to
neglect cases under existing neglect statutory ju-
risdiction, including failure to thrive, abused chil-
dren who escape visible injuries, chlldren with
extensive injuries that do not in themselves result
from abuse, and so forth.

2. Inclusion or exclusion of sexual abuse. *““The
paucity of information regarding the incidence of
sex crimes against children and the absence of
data assessing the impact and effect of the sexual
victimization on the child victim's emotional
health result in a general failure to mount a coor-
dinated attack on this national problem." This
statement, made by Vincent De Francis, Director
of the American Humane Association (AHA),
Children’s Divisiont!3 reflects the frustration of
many professionals in dealing with the problem of
sexual abuse of children. Actual data pertaining to
present-day incidence of sexual abuse in the Unit-
ed States can only be estimated, as it is not spe-
cifically mentioned in the neglect statutes of most
states.(14)

Not only is there variance in definition, but also
in reporting and treatment practices.(15) Although,
in general, the courts do intervene in identified
sexual abuse cases, a great majority of incidents,
especially those involving family members, may
never be recognized or brought to the attention of
‘helping’ or other agency professionals and, ulti-
mately, the courts. In a recent issue of Children
Today, Suzanne Sgroi noted that *‘recognition of
sexual molestation in a child is entirely dependent
on the individual’s inherent willingness to enter-
tain the possibility that the condition exists’" and
that sexual- abuse of children may well be ‘‘too
dirty’ or ‘‘too close to home' to become a na-
tional issue.(16) Ms. Sgroi goes on to say that
“with the exception of congenital syphilis and

gonococcal eye infection in newborns. . .all too’

few health professionals are trained to look
for...gonorrhea infections in young children,"
and suggests that postulated modes of transmis-
sion of venereal disease to children via clothing,

_vention if there was no sexual abuse,

bedsheets, etc. within the family circle be discard-

ed as they have been long ago in relation to
adults. (7 &

The public perception of sexual abuse concerns
itself only with the most bizarre examples of the
phenomenon (e.g., the stereotypic pervert lurking
around the back of the schoolyard), making it
almost impossible to grapple with the problem on
a realistic level. Child molesters, therefore, have
been singled out, on premises that may well be
misleading, as objects of special legal and psy-
chiatric concerii:(18 The phenomenon of under-
reporting of adult-child sexual acts must be seen
from the perspective that many such cases of
abuse represent long periods of chronic acuwty
through which the child may maintain a genuine
overall affection for the perpetrator. and may be
genuinely unable to perceive these acts as any-
thing more than “‘unusual.”’ (9 A three-year study
by the American Humane Association (AHA) of
sexual abuse in New York City revealed that 75
percent of the offenders were known to the child
and that roughly one third of the children in this
study were said to play “‘participant roles’ in the
molestation.20) Although it is hard to judge *‘con-
sent to participate’” in sexual acts by very young
children, it would seem logical to assume that

‘most children would be more passively accepting
of such a

e

special’’ relationship if overtures are
made by a family member or close friend.(2D

Another factor in the underreporting of sexual
abuse may be that, according to several studies, it
has a direct correlation with an otherwise abusive/
neglectful environment, and is itself symptomatic
of family dysfunction.(22) Eleven percent of the
families of child victims in the cited AHA study
were abusive; and 79 percent were neglectful,
with *“*emotional neglect’ being the most common
manifested type of neglect,23) Michuel Wald, a
law professor at Stanford University, reports the
finding that *‘the father often has. ..created an
atmosphere of terror in the house. . .cven though
the home situation [itself] might not justify inter-
the added
problems caused by the charges of sexual abuse
might justify singling out these families for special
attention,"' (24

Seemingly, the exposure of children to overly
stressful conditions in the home would make them
additionally vulnerable to victimization by adults
outside the home.25) Another possible conclusion
is that a multi-problem home environment would
add to the child's difficulty in communicating to
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the parents what transpired as well as dlrnmlshmg
the likelihood that the child’s account would be
received with understanding, believed, and acted
upon. Parents may be overwhelmed with guilt and
too ashamed to report the incident: or they may
project their guilt onto the child in the form of
blame and verbal abuse.(26) Moreover, although
the term sexual abuse clearly includes incestuous
intercourse, less specific activity within the family
may be hard to distinguish from more ‘“‘normal’’
displays of simple affection.(2?

The foregcing disc’:ussion Df what is kngwn and

in various fDrms Df mtra famlly 5exua! abuse
leads us to exclude it from child abuse jurisdiction
éxt:&pt in thcjse instanCES where the sexual activi-

chnld and the child results in me,dlc:ally dlagnose-
able injury. This position does not imply that the
potentially negative impact of incest is limited to
whatever physical injury may result from the sex-
ual activity. Rather our position essentially con-
curs with Professor Wald’s conclusion that *‘de-

spite an abundance of theoretical material about

the harm of sexual activity within the family,
there are very few studies demonstratmg the neg-
ative impact of sexual ‘abuse,’ [so that] any inter-
vention [requiring] the child to tell his or her story
to the police, welfare workers, and court may
more trauma than parental behavi-

r.. ,There is little evidence about the efficacy of
treatmem programs following intervention that
might justify this added trauma.’’(28)

Traditionally, the responsibility for treatment of
incestuous families has been relegated to a com-
munity’s protective service agency due to this
agency's willingness to treat, even where there
may be resistance or . . .hostility to treatment.29

In view of the lack clf evidence pertaining to the
efficacy of casework treatment of incest and the
prevalent overloading of protective services case-
workers, the current role of health and mental
health service agencies in this problem area
should be reexamined with a view towards im-
proving early identification and prevention activi-
ties. In #his regard, school personnel should be
closely involved in cooperative planning.

3. Parental fault, Child abuse evokes strong
and angry responses from society, especially in
response to the most severe cuses of abuse—
burning, mutilations. etc. The available research
literature indicates that child abuse has complex
and multiple causes which we need to learn a

2R

great deal more about from high quality research
studies in order to separate myth from fact. In
our literature review summary and, more exten-
sively, in Appendix I, a variety of study and re-
search findings are reported which suggest, at the
very least, that a legal process aimed at determin-
ing parental fault in child abuse cases perhaps
reflects an excessively rigid preoccupation with
legalisms,

If we take the existing psychiatric and social
WDrk literature at all seriously, as preliminary re-
which require a considerable

amount of additional substantiation, at the same

time we should not conduct the legal process as
though these findings did not exist at all. In other
words, parents involved in child abuse at least
should be given the benefit of the doubt that, for
psychological reasons, they may be unable to deal
with their angry feelings and to protect the child
from them without appropriate services and treat-
. ment.G® Our society and its laws hold parents
responsible for protecting their offspring from
harm. However, the purpose of the legal system
in determining parental responsibility for a child’s

injury can be either punitive or preventative. A

punitive purpose for state intervention in the case

of an injured child involves deter’mining parental
intention and, thereby, fault in order to apply
sanctions to .the parent. The prlmary sanction

available in civil court proceedings is child remov- .

al and placement. A preventative purpose for

state intervention involves determining the par-
ent’s responsibility for the child‘s injury in Gfd&!’

futun: prmectmn Gf the Chlld or other mhhngs
The primary decision Df the l:lVll ﬂuurt remame
lhs same (I '

exammmg the mnge Df avaﬂab!ﬂ altﬂrnatwes in
terms of their possible benefits and detrimental
effects for parental capacity to protect the
child.i3h

C. Overview of Model System Design
and Operation

Professional and puhhc dwiarenus of physical
child abuse problems in each community has to be
increased by intelligent and sensitive use of the
media supplemented by dissemination of factual
literature, Public information and education
should downplay sensationalism  and  should
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stress: what is known about the medical and so-
cial nature of the problem; the local resources
available to per’sans in stressf'ul situations whcn
depu:txon in terms of possxble beneﬁts and legal
consequences, of how the local system works to
handle cases of injured children who may have
been abused Formation of a C:Dmmunity wide cit—
cludes parents who have expgnenc:ed, Ehlld abusxrf
problems (e.g., Parents Anonymous members),
would be an excellent vehicle for developing the
public information and education program as well
as coordinating and monitoring efforts to imple-
ment the model system.

We’ve assumed that a system for handling child
abuse which is non-punitive, immediately respon-
sive to the problem situation, non-discriminatory
to the extent possible, and safeguards the rights
and self-respect of the persons involved will en-
courage the most reports of suspected abuse and
self-referrals.

To foster a non-punitive system, we propose to:
handle child abuse only under civil statutes, rec-
ognizing that pmsecutian c:f abuse cases under
criminal statutes (e.g., assault and batter
continue at the discretlon of !Qc:a] law enforce-
ment officials; reduce the number of petitions filed

in civil court to those in which custody and place-.

ment decisions are essential; reduce the necessity
for and the length of time in placement by provi-
sion of emergency services; limit the investigation
pm:gss to cnmmal cases and hmlt use of the
and perhaps hemous cases of dbuse, limit polu:c:
and protective service involvement in the investi-
gation/verification process and focus initial inter-
vention (outside of medical facilities) on public
health agencies or paramedical personnel.

To create an immediately responsive system,
we propose to: encourage developinent of 24-
hour, seven days a week telephone service, prob-
ably as part of a larger emergency-oriented com-
munication system, linked to the local public
health unit or police if the former is not available;
encourage the development of emergency caretak-
er, homemaker and shelter resources which are
available in connection with responses to reports
of abuse or self-referrals: concentrate diagnostic
resources (e.g.. public health nurses and hospital-
based medical personnel) at the ‘‘front-end’ of
the system, to perform the medical verification
and treatment functions (as necessary, in conjunc-

tion with emergency services provided or coordi-
nated by protective services); and concentrate
protective service resources on handling cases
under informal or formal court dispositions (possi-
bly in collaboration with hospital-based multi-dis-
ciplinary teams).

To foster a non-discriminatory system wmc:b
protects legal and human rights, we propose to:
set strict limits on evidence and information gath-
ering prior to assumption of court jurisdiction in
civil cases; encourage the use of fair warnings to
parents or Dther persans raspansible fcxr the care

benéﬁts and risks of intervention by all c!asses of
helpers, diagnosticians and treatment personnel;
make legal representation available to parents and
u:hild in cmnnection with custédy and all subse-
tem- lawyer member of the hQSplta] based f:hag-
nostic team and another appointed for the child in
connection with possible court proceedings; limit
and establish strict safeguards for the case infor-
mation collected, retained, used and disseminated
in connection with pre-court diagnostic, verifica-
tion and custody decision-making; focus the deci-
-sion to refer a suspected abuse case for a civil
court proceeding, whenever possible in a special-
ized, hospital-based medical diagnostic process,
and place the exclusive authority for filing a peti-
tion with the counsel for the local jurisdiction
(e.g., city/county attorney or corporation coun-
sel); and emphasize on-going training on all as-
pects of child abuse for law enforcement officers,
probation officers, judges and referees, attorneys
for the locality and the state.

The pattern of reports and/or referrals for court
processing changes from existing practices under
the proposed model system as a result of the fol-
lowing assumptions (summarized in Chart I): nar-
rowing of the definition of abuse; change in the
role of law enforcement and protective service
agencies; change in recipient of reports; public
information and education program combined
with 24 hour hotline; mandatory hospital examina-
tion prior to filing of a petition; and near elimina-
tion of criminal court prosecution.

D. Hypothetical Scenario: Handling A
Suspected Child Abuse Case in the
Model System

The following hypmhetlcdl scenario illustrates
how a case of suspected child abuse might be
identified and handled within the proposed model
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~_Chart 1. Assumptions Régardlng the Resulting Pattern of Sljs’pectéd Child K,Eusé Répaﬁsl -
‘ Referrals ’

] . Change in Reports/Referrals
Source of Numerical ~ Percentage
Reports/Referrals Change Change

Rationale for Change

Private Physicians No significant increase Decline Continued reluctance to report patients
: and become involved in legal process,
especially with middle class clients;
police role minimized, criminal court
minimized, but civil court processing
increases; improvement of court
organization and process an important
but not an everriding contingency.

~ Protective Significant decrease Significant decrease Definition of abuse narrowed;

investigative role eliminated and
service role expanded; no longer
official recipient of reports; emergency
cases taken to hospital for further
examination.

Services/Social
Services

Law Enforcement Significant decreass Significant decrease Definition of abuse narrowed:;

’ - investigative role limited to potential” *~
criminal cases, and severe battering
under strict standards for search and
other investigation procedures;
emergency cases taken to hospital for
further examination; no longer official

- recipient of reports.

Schools Significant increase Significant increase Information and education program:
availability of ICEU for examination
of children in school and to train
school nurses for abuse identification:
elimination of police as official
recipients of reports; mandatory
hospital servicing prior to legal action.

Other Professional Sources Possible increase Possible decrease Only a small number and percentage of
reports come from other professional
sources; the number may increase with
an improved system but, in relation to
the ICEU and schools, the percentage
will decline.

Individuals Significant increase Significant increase Public information and education
program; well-publicized 24-hour 7-day
hotline number; rapid follow-up by
ICEU, usually without police or public
welfare involvement.

system. The number of variables in the case situa- dling child abuse cases, Essentially, the scenario
tion have been reduced to a minimum: likewise, * summarizes how decisions might be made within
the scope of factual information has been simpli-  the framework of the model system. A detailed
fied. The scenario does not include many of the guide for the mode! system decision-making: is
complexities of case history that are so familiar to presented in Chapter IX of Part 3, in which we
protective service workers, hospital trauma staff, , compare existing and proposed model child abuse
police investigators, and others involved in han- ‘handling systems,

[
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At police district headquarters in a metropolitan
area, a call is received at 6:30 pm concerning a
domestic disturbance. A patrol car is dispatched

to the scene. The two policemen drive to a neigh-

borhood of small tract houses on the outskirts of
the city.

At the front door, the patrolmen hear a baby ;

crying intermixed with loud voices. The doorbell
is rung several times before the door is opened.
The officers note the name on the mailbox. A man
stands at the door, a woman behind him. “‘Good
evening, Mr. and Mrs. B.? May we come in?
There's been a complaint , . .”’

The man walks away from the door without
directly acknowledging the officer’s request. As
the police enter the small hallway, the man directs
them to the living room off the hallway. The poI-
ice officers survey the living room. Nothing is
turned over or appears to be broken The man hss
-oﬂi:ers‘?" the | man ask;
just having a disagreement.
much.”

From somewhere in the back of the house, the
child still is crying violently.

One of the officers says, “‘We just want to be
sure everything is o0.k. here. We had a complaint
about too much noise. Is something wrong with
the baby?”’ The woman answers, hesitantly, **No,
he just cries a lot'’, while the man interjects,
“Yes, he’s had a slight cough...', and to his
wife, “I'll handle this.”’

The officer says to the woman, ‘‘You can look
after the baby if you want to.”" As the woman
Ieaves thé room the ofﬁcer ;uggests to the man

“My w:fe and 1 WEIE
It doesn’t mean

do«:tor The man ﬁusbss wzth anger. "WE Il look

after the bab y T

a c:omp!,amt about a lot ‘of noise and zhat !h«:y
should *‘keep it down",

By this time the woman has returned to the liv-
ing room holding the baby. His crying has subsid-
ed a little. The child looks to be about a year old.
The mother has him wrapped in a blanket and she
stands holding the child in the middle of the room
away from her husband and the policemen.

While his mother pats him on the back, part of
the blanket falls away and one of the officers no-
tic:es Iarge bruises on the child’s left forearm. The
*“That’'s a pretty bad bruise he’s
go! . The mother realizes the blanket has slipped
off and tries to cover the bruise with it again. The

officer walks over to the mother and asks if she
has had the bruise looked into, The husband now
has joined his wife and replies that it isn’t neces-
sary because the child is always fallmg down and
hurting himself. The officer is suspicious of this
explanation. The child seems just barely old
enough to walk. He asks to take a look at the arm
again. The mother steps back with the child. The
husband says, **Look, I thought you came here to
tell us about the noise.'’ The officer says, ‘‘That's
right, but I think you ought to let us see the child.
If we have to, we can see about getting a.court
order to have a doctor look at him."’

The woman looks anxiously at her husband. He
nods his head. The officer removes the blanket
snd Iooks at thf;- bdby‘s’ arm. HE asks thé mother
the right s;de of the boy s bzu,k. :

One officer says firmly but gently that the boy
looks like he needs medical attention and that
he'd like to call a nurse to come over and exam-
ine him. The parents answer this request with si.
lence. The officer places a call to the ICEU (In-
jured Child Examination Unit). The other officer
returns to the car and waits there. :

Within 20 minutes a public health nurse arrives.
She holds the baby for a few minutes and talks to
Mrs. B. about the child. Mrs. B is still visibly
upset but a little more relaxed. While examining
the child, the nurse observes that there is a prob-
lem straightening the child’s left -arm. The baby
cries out. Moving the arm is obviously painful to
the child. The nurse concludes that an x-ray is
needed to determine the nature of the injury.

She tells this to both parents. The mother, ap-
parently relieved, dresses the baby. The nurse
offers to drive the parents and child to the hospi-
tal. As the mother, child, and nurse walk out (o
the nurse's car, the husband says he'll meet them
later. The police leave at the same time. They call
in a report to the station house from the patrol
car.

. The child is brought to the emergency room of
the city’s general hospital, which is the CIMC
(Child Injury Medical Center) containing a trauma
unit. The appropriate hospital intake staff person
fills out the necessary admission form, including
the child's. medical history. Later the public
health nurse liaison will be notified to check with
the public health agency on whether the child or
his family has had health problems in the past.
The public health agency, however, has no record
of service to the family. There Is also no record
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on file of prior admissions for the child at the
hospital.

The mother indicates there is no family doctor.,
The name of the hospital where the child was
born is noted. Later a trauma team physician will
contact that hospital’s chief pediatrician to deter-
mine if there is any medical history of the child
there. That hospn‘al however has no record of any
post-natal care,

While the adm:ss:on forms are being completed
the physician on duty begins the examination of
the child. He requests a complete skeletal survey

for signs of trauma. The x-rays developed reveal -

a spiral [racture of the left arm and a resolving
fracture-in-the right forearm. A trauma team phy-
sician, on-call 24 hours a day, and a team pediatri-
cian are called. With direction from the pediatri-
cian, a technician takes photographs of the child's
bruises. The left arm is then placed in a cast. The
CIMC trauma team coordinator consults with the
team physician and pediatrician. A decision is

made to hospitalize the child, at least for several
days, to monitor the healing of the arm and bruis-
es, and evaluate further when the resolving frac-
ture in the right arm may have occurred and if it
will be self-correcting.

The child *s injuries are clearly suspicious to the
th&y also dec::d&: that speczal consent from tht:
mother should be sought.

The pediatrician goes out to the mother who Iis
in the waiting room. He takes her aside and ex-

‘plains to her that he will be responsible for the

child’s medical care. He introduces himself to the
mother as a staff pediatrician who would like to
talk about the child’s injuries. He explains the x-
ray findings. He tells her that the left arm has
been placed in a cast, and that the child is sleep-
ing and appears to be doing fine. He further ex-
plains that the child should be kept in the hospital
for a few days for treatment and observation. He
adds, *'I think I should tell you that it may also be
necessary to look further iniv how your boy's in-
juries occurred.’’

The mother, feeling upset and threatened, is
defensive and starts to deny any knowledge of the
injuries. But the pediatrician interrupts her and
explains there’s no need to talk about it now, and
that there will be a staff meeting in the morning to
discuss the matter and that she's welcome to at-
tend. He then tells her that he would like her
permission to keep the child in the hospital for a

k)

IFdt

few days. He shows her a consent form and ex-
plains its purpose.

Mrs, B. signs the consent form which allows
the hospital to retain the child for forty-eight
hours. The form specifies that any extension of
the treatment period is subject to parental approv-
al. This is also explained to the mother, She asks
if she can visit the child and is assured that she
can come during any regular visiting hours. The
child is admitted as an in-patient and sent to the
pediatric ward. Mrs. B, is driven back to her
home by the ICEU public health nurse, who has
remained with her at the hospital during the initial
examination.

The next morning, the team coordinator and a
pediatric nurse call the Child Abuse Information
File number at the district court. There is no
record of the family in the File. This is noted on
‘the case record., :

Mrs. B. is not at the hospital that morning for
the staff meeting. At the staff meeting, the CIMC
trauma team members who have had contact with
the case present diagnostic information and dis-
cuss whether, in view of the nature of the m;ur:es
and the medical history offered, the child’s inju-
I'IES were mﬁ:cted There s a c:oﬂ';ensus that the

ma lesm is uncertain wh,ethe,r the ch;ld is al nsk
at - home.

The team decides that at the very least, the
child should remain in the hospn‘al for further
observation and that there is enough question
about the risk in Jimmy's home environment to
warrant further investigation. The team concludes
to talk further with the parents before deciding
whether a referral is appropriate

That afternoon, at 2:30 pm, the regular visiting
hour for the pediatric ward, Mr, and Mrs. B, re-
turn to the hospital. They talk briefly to the nurse
attending the child,

The nurse first explains that the child’'s arm is
going to be in a cast for a while. She also tells the
mother, ‘‘We've put him on a special diet. He's
underweight for his age.”’

The mother replies that he was never a good

eater and never liked any of the baby foods she
tried to feed him.

“"We have a nutritionist on our staff." the nurse
replies. *‘*You might get some suggestions from
her. Also, Dr. R. the pediatrician would like to
talk with you and your husband if possible, before
you leave.”’
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Mr. and Mrs. B. meet with the pediatrician at
the end of the visiting hour. The pediatrician ex-
plains the nature of the team’s concern. “‘We
would like to know more about how your boy was
hurt. It’s a serious matter. But first I should tell
you that if it appears someone hurt the child, I
might be called on later in court to testify about
our conversation. So you have a right not to dis-
cuss the matter with us. You might want to con-
sult an attorney before we talk any further.’’

Mr. and Mrs. B. are quite shocked to learn that
there might be court action. Mr. B. protests that
there must be a misunderstanding. He refuses to
talk about the situation and both leave the hospi-
tal.

At the evening trauma team meeting the child's
progress and the day's developments are dis-
cussed. There's genéﬁl agreemeni on the need
for referring the case to the city attorney. The
medical diagnosis is completed and the trauma
team has completed all permissable efforts to
develop additional information.

The team coordinator prepares a preliminary
report far the f:ity 3ttomey detsiling the nalure of
gatmn The report is ascompamed by a I’Equ&st
for the filing of a motion for a temporary protec-
tive restraining order (TPRO) to retain custody of
the child for an additional 48 hours, if the parents
do not renew their consent. The report will be
referred to the county/city attorney the following
morning.

After reviewing the report forwarded by the
CIMC the next morning, the City Attormey ar-
ranges to meet with the team coordinator and the
team pediatrician to discuss the medical findings.

Meanwhile, Mrs. B. has returned to the hospital
to visit her child. The pediatrician meets with her.
He talks to her about the prior evening’s staff
meeting. He tells her that the hospital stafl feels
that it's necessary to inform the city attorney
about the child’s injuries. ‘*There may have to be
a court hearing. The city attorney and the court
may want to find out more about the reasons why
he was hurt. If there is a hearing, you'll have an
attorney appointed to represent you and your
husband,” he continues. **Your child will have an
attorney, too. I don't want these things (o happen
if at all possible, but I don’t control that. We have
to look out for your child’s needs when he’s
ready to leave the hospital.™

They talk a little about the consequences of
what the doctor has just said. The mother then
asks when her child can come home. The pediatri-

cian replies: “*We'd like to keep him in the hospi-
tal for another few days, until this gets resolved.
In any case he probably should stay a few more
days so that we can keep an eye on those two
fractures and be sure they are going to heal
right.”

He explains to her that the hospital would need
further consent and that she has a right to refuse.
After some additional discussion, she agrees to
leave the child in the hospital and signs a new
consent for which gives the hospital authority to
hold the c’hild an sdditionai 48 ho’urs’

the team coordmdtor and psdlatnczan. The C:ty
Attorney concurs that the findings of the medical
examinations confirm that the boy’s injuries prob-
ably were not accidental. He informs the team
that the report would provide 2 sufficient basis for
filing a petition. The team members express their
concern that more should be found out about the
family situation before concluding that filing a pe-
tition would be the best thing to do. They ask the
City Attorney about the desirability of a pre-peti-
tion investigation.

The City Attorney explains that a pre-petition
investigation is permissable to develop additional
facts necessary to provide a probable cause basis
for the petition. ‘'Since there already is sufficient

" probable cause for a petjtion,”* he says, ‘‘a pre-
petition investigation would be unnecessary.’” He
concludes, “We have to base our decision on
what information we already have."’

The two team members and the City Attorney
then review the available information, The child’s

. medical history is sketchy; neither public health
nor the hospital where the child was born were
able to add anything to the information the moth-
er gave at the hospital. The check of the CAIF
was negative. The parents have so far maintained
their right not—to discuss the child's injuries.
There is an Indication in the report by the police
of their visit to the house that the explanation
given by the parents about the baby’s bruise may
have been untrue. But the City Attorney cautions,
“not too much reliance should be placed on that
since it doesn’t appear that any warnings of rights
were given to the parents at that time."’

The discussion then turns to the child’s injuries.
**The decision to file a petition really hinges on
the fact that, apart from the fracture found in X-
rays of the left arm,” states the City Alltorney,
“there was a resolving fracture of the right arm.
We don't know the cause of this other fracture,”
he continues, *it clearly occurred at an carlier

a3
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point in time than the bruises and the fracture to
the left arm."’ The CIMC staff and the City Attor-
ney review some of the other knowns and un-
knowns in the case. The medical history does not
indicate that a doctor was seen about this earlier
fracture or that any treatment was sought. ““The
sequence of injuries indicates that the child may
be under a continuing risk in the home," suggests
Dr. R.

The City Attorney will prepare the petition and
a motion for an interim custody order. He ex-
plains to the two CIMC team members that since
the mother earlier consented to an additional 48
hour custody period, he will file the petition and
ask that the hearing on the motion be scheduled in
two days (i.e., the beginning of the fourth day of
the child’s stay in the hospital). *In that way |
can give adequate notice to the parents," he says.

The petition and motion are prepared and filed
by the end of the afternoon. The City Attorney
sends copies of each and a notice of the hearing
by certified mail. The next morning, he follows
this up’ with a phone call to the parents and in-

. forms them about the hearing. Meanwhile, the

court clerk issues a summons and notifies the
family court probation officer to carry out the
service of process.

On the day of the hearing the parents are pre-
sent in court. Since they cannot afford a lawyer,
in accordance with court policy for legal represen-
tation in child abuse cases, the judge appoints a
lawyer for the parents from the public defender's
office; counsel for the child from the legal serv-
ices program; and a guardian ad litem from a vol-

The hearing is adjourned briefly until the public
defender's office is notified and a lawyer for the
parents arrives. )

Prior to these decisions, the court's clerk. upon
receiving the petition, had notified the legal serv-
ices. program and contacted persons from the list
for guardians ad litem. Thus. the lawyer for the
child and the guardian ad litem were already in
court to accept their appointments,

In a short while, the public defender arrives and
meets briefly with the parents. Both the parents’
attorney and the child's require time to prepare
for the hearing on interim custody. They request a
continuance, The judge is willing to grant the con-
tinuance but, first, he has to decide the question
of the child's custody. The second forty-cight

‘hour hospital custody period, consented to by the

parents. is due to expire. The attorneys inform

the judge that two days is sufficient for them to
prepare for the interim custody hearing.

There is another adjournment while the parents
talk briefly with their lawyer. Their lawyer sug-
gests, "It might be best for you to agree to allow
the child to remain in the hospital for two more
days until we can find out more about the situa-
tion."" The parents agree.

The public defender then discusses the arrange-
ment with the City Attorney and' the child's law-
yer and guardian. All the parties agree to allow
the child to remain in the hospital until the next
hearing date. The judge agrees with the arrange-
ment and enters jt as an order. “Perhaps you can
all reach some agreement on the child's custody
pending the adjudication hearing," the Judge sug-
gests.

When the hearing is over, the parents and their
attorney go back to his office. After some initial
hesitency, both begin to talk frankly with the law-
yer. The father admits that he didn’t mean to hurt
the child but that he lost his temper. They talk
about their problems and the problem with the
child. Both express a strong desire to have the
child returned home.

When the parents leave, the lawyer contacts the
City Attorney who's willing to discuss the CIMC
Trauma report. *'I'd be willing to recommend that
the child be returned home at the next hearing,”
he says. “As long as I have some guarantee that
both he and the family get some help. We filed
the petition mainly because we wanted to be sure
the child would be safe.” _

Over the next day and a half, the City Attor-
ney. the child’s lawyer and guardian and the par- -
ents’ lawyer are in close contact. A meeting is
quickly arranged between the lawyers, the CIMC
trauma team and a protective services representa-
tive. Elements of a treatment and service plan are
discussed.

The parents’ lawyer has been keeping the par-
ents advised of developments. A tentative plan is
outlined. The lawyer contacts the parents and dis-
cusses the details. They indicate a willingness to
attend a counselling session with a family service
agency, arranged by protective ‘service and to
cooperate with the recommendations that develop
from that session. They are also willing to accept
daily visits from a home-care worker pending ad-
judication.

When the interim custody hearing is recon-
vened, the court is informed that the parties have
reached an agreement to return the child home
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penéing adjudication. The service plan to be fol-

lowed péndingadjudicatimi is submitted for court
approval.

The court ;appmves the interim plan and orders
the child returned home, The court schedules an
adjudication hearing in 10 days. A preliminary
pre-trial conference is scheduled in two days.

At the preliminary pre-trial conference, the
judge inquires whether there is the possibility of a

settlement. The lawyers indicate- that there.is.a..

good possibﬂity ﬁéy disc:uss tbeif rESpEEﬁVE

dtscovery within a week. The ]udg& schedules a
final pre-trial conference on the day before the
hearing. “If additional time is needed," the judge
remarks, “‘the adjudication hearing can be contin-
ued,”’

While the discovery process is going on, the
parents have their first family counselling session.
They express their willingness to continue coun-

. selling -:essmns “The homecare wc»rker is helping

a lot, too,’’ says Mrs. B.
During this time, the terms of a pass:ble con-

sent agreement are explored and eventually

agreed to by all the parties.

On the date for the hearing, the parties appear
with counsel. The parents enter an admission to
the allegations of the petition. The City Attorney
and the attorney for the child jointly recommend
for disposition a six-month supervision period and
continuation of the interim plan. The court ac-
cepts the admission and orders supervision by the
child protective services agency. Monthly reports
on progress of the case are to be submitted to the
court, the attorneys for the parties, and the ap-
pointed guardian ad litem.

E. Additional Key Issues of Model
System Design and Operation

|. Mandatory versus permissive reporting,
penalties for failure to report, and abrogation of
privileged communication. lgnorance of the law
and of child protective procedures may contribute
to inadequate reporting of suspected child abuse.
A major reason for professional underreporting,
however. is lack of confidence in the child protec-
tive law enforcement and judicial system that
handles suspected abuse cases after a report is
made.(32) For similar reasons, families in stress
and need, whose children are particularly vulnera-
ble to maltreatment and mishandling by **helping”
services and the legal system, frequently do not
seek help on their own.(3) The more that profes-

~ a child prote

sionals and lay persons know about the possible -

adverse consequences of reporting, the more-they

tend to be reluctant to use reporting mechanisms,
even to provide protection to maltreated child-
ren.G9

The strategy for the proposed model system
aims at avoiding the pitfall of resorting to coercive
laws in order to force compliance and coopera-
tion, especially from professionals, with a child
abuse intervention system that has reporting
laws, criminal penalties for failure-to-report,.and .
abrogation of privileged communication, that each
and collectively, aim to coerce responsiveness to
ction system that often functions in-
adequately. Consequently, at this time, we advo-
cate improvement of services provided by the
child protection system as the more effective
method of increasing reporting. .

a. Mandatory versus permissive reporting. All
states currently require, under penalty of law,
certain classes of professionals to report suspect-
ed- abuse.(35) The laws of three-quarters of the
states mandate reports of neglect.(36) The Federal
Child Abuse Prevention and Treatment Act (P.L.
93-247) provides for mandatory reporting of child
neglect. Under existing laws and systems of child
abuse and neglect intervention, trying to distin-
guish between abuse and neglect probably serves
no useful purpose Pnormes for the allocatmn and

set by dll’ferentntmg between abusa and neglect,
The question at issue is should they be when it
can be argued that neglect may cause harm as se-
rious as abuse and even death; therefore, both
abuse and neglect should merit equal priority.37)
The rationale for the model system doesn’t at-
tempt to resolve this issue. Rather, it argues that
physically abused children, as defined above, in
all cases should bg handled as msdiéal emergen-
exammatmn. “No doubt then: are neglect c:ases,
e.g.. failure to thrive, which are equally serious in
terms of actual or potential damage to the child.
However, the nature of most neglect cases proba-
bly does not warrant immediate medical attention.
Th'uf. csqentially we are glrguing for a diﬁ'erenl
to tngger :mmedmte medical ex;munat;on treat-
ment ;md protection on the assumption of possi-
. 'In other words,
undcr the propused modcl ayatem, differentiating
between abuse and neglect would establish and
justify service priorities for community service
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systems already overburdened with maltreated
children,

In order to underscore the priority for abuse
cases, it would seem reasonable that penalties for
non-reporting of suspected abuse cases should at
least be equal to, if not exceed, those for neglect
cases. However, there is no evidence that penal-
ties for non-reporting have induced increased re-
porting. In fact, persons not required to report
make the majority of reports of maltreated chil-
dren, and private physicians as a primary class of
mandated reporters make the fewest reports.(38) In
practice, all reports of child abuse from any
source should be equally important, as should be

. failure to report from any source. It is our judg-

ment that penalties for failure to report add exces-
sive legalism to child abuse intervention at a point
in the system where it is least likely to be produc-
tive.(39)

To the extent that mandatory reporting is aimed
at inducing more reports from physicians, its
premises have proven to be unrealistic. One fun-
damental problem of physician underreporting
derives in large measure from the lack of a univ-
ersal maternal and child health program in the
United States. In lieu of such an across-the-board
case-finding system, we have to rely excessively
on unworkable reporting laws that tend to resuit

in discriminatory case-finding—usually after a-

child has already been damaged.

b. Penalties for failure to report. Criminal and
civil liability for failure to report child abuse pre-
Supposes a statutory mandate to report. A pri-
mary reason for proposing to eliminate mandatory
reporting for all classes of citizens and profes-
sionals, except physicians, is the virtual impossi-
bility of proving **knowing failure’’ on the part of
those required to report. Under the **knowing
failure™ or deliberate negligence standard, it must
be proven that a mandated reporter (1) had rea-
sonable cause to suspect child abuse, and (2) in-
tentionally failed or neglected to fulfill these obli-
gations. It is our judgment that the situations un-
der which liability might arise and be proven are
quite limited. Further, as pointed out above, there
is no more than anecdotal evidence that penalties
for failure to report increase the efficacy of re-
porting laws in encouraging reports. Indeed, as a
hypothesis for designing a child abuse reporting
law, it would seem more realistic to mandate
states to develop and implement methods of edu-
cating professionals and the community as to re-
porting procedures, together with improvement of

36

. (e.g.,

the system which addresses problems of child
abuse. Physicians under the model system would
be required to, report. Nothing, in the proposed
system should be construed as protection against
civil liability of physicians for damages resulting
from their failure to report. Further, in the event
that a physician is sued civilly as a consequence
of filing a report of suspected child abuse, state
resources should be made available for defense of
the suit (e.g., the state attorney general’s office)
so that physicians will not be penalized financially
as a result of fulfilling their legal obligations to the
state. Any citizen reporting in good faith would be
protected from civil and criminal liability as a re- .
sult of the report.

c. Abrogation of privileged communications.
Rules of evidence—of which the creation and
abrogation of privileged communications are ex-
amples—are developed to govern the course of a
hearing or trial and address themselves to what
persons and matters can properly be brought be-
fore the trier of fact. A major reason generally
offered for abrogation of professional-client privi-
leges in child abuse matters is to permit the testi-
mony of “‘helping’” professionals (e.g.. physi-
cians, psychologists or psychiatrists, social work-
ers) to be heard in a court of law. Existence or
abrogation of various privileged communications
husband-wife, professional-client) exist
under statutory authority and determine who may
be compelled under penalty of contempt to testi-
fy, and to what matters any such persons may be
compelled to testify. Under the Constitution, the
Fifth Amendment privilege against self-incrimina-
tion also addresses itself to these same issues,

The creation of legally-recognized professional-
client privilege (as distinct from privileged com-
munications established only by professional can-
ons of ethics) extends outside the courtroom to
any revelation sought by the state, whether in a
court of law or not. Thus, for example, any at-
tempt by the executive (police) arm of the state to
compel revelation of a communication recognized
by statutory law as privileged is improper and will
not be enforced by the judicial branch.

In relation to child abuse, every state now has
some form of mandatory child abuse reporting
law which requires, often under criminal penalty,
a variety of professionals to report suspected inci-
dents of child abuse. Where both a mandatory
reporting law and a law recognizing privileged
communications between professional and client
exist, a conflict between the two laws arises.
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Thus, for example, if a physician is mandated to
report child abuse but cannot be compelled to
reveal patient-physician communications, * the
question arises which law governs the situation in
which a patient or patient’s parent reveals an inci-
dent of abuse. The same dilemma holds true with
psychoanalyst-patient communications and the
like.40) Under present laws, this question has
been resolved by the determination that discovery
of possible incidents of child abuse is more impor-
tant than the protection of professional-client
communications in this area. If a child abuse re-
porting law maintains all professional-client privi-
leges while at the same time attempting to man-
date certain professionals to report incidents of
abuse, the effect of the former cancels out the lat-
ter. The force of the continuation of a legally rec-
ognized privilege, coupled with the general re-
quirement of professional canons for confidential-
ity will, in the majority of cases, lead profession-
als to determine their duty to report according to
the concept of confidentiality rathef_than the
mandate to report. Further, it is likely that,
should such a determination ever be challenged in
a court, the choice of the professional would be
upheld.

In accordance with the proposed model sys-
tem’s heavy reliance upon medical institutions
and personnel for the detection and reporting of

abuse. No other professional-client privilege
would be abrogated. This position accords with
the generally recognized harm to ‘‘therapeutic™
relationships occasioned by court involvement of
helping professionals, and with an assumption

" that an independent psychological, social, or psy-

chiatric evaluation can be performed by the court
as necessary for disposition of the case. Medical
testimony appears to be the most important evi-
dence presented at trial in child abuse cases at
present, and this form of testimony will continue
to be available under the model system.

A separate set of considerations applies to the
question of spouse-privilege. Members of the
household are often the only witnesses to inci-
dents of child abuse; their testimony thus may be
crucial in a case. At the same time, spouses often
are reluctant to testify against’ their spouse, and
may further damage a family already under stress.
In order to allow testimony of a spouse when that
testimony is willingly available, the proposed sys-

tem would have spouse-privilege which runs to

consent or refuse to testify,

2. Child abuse information and record systems.
a. Critique of central registers. The national
trend is to expand central registers of child pro-

case progress; to provide decision-making infor-
mation (e.g., assessment of risk of reinjury) to
persons handling child abuse cases, including di-
agnosis and evaluation, for case management; to
monitor follow-up on cases; to provide statistical
data for research, planning and program develop-
ment; to ascertain the *‘true’” incidence of child
abuse; to help measure system performance; and
to encourage reporting.4! The expansion of cen-
tral registers is intended to increase the types of
maltreatment cases handled as well as the scope
of register functions.®2) Conceivably, the scope

- of reports and case monitoring would encompass

hundreds of thousands and, over time, millions of
cases handled by all types of service systems, law
enforcement and courts, and medical facilities.

The information on abuse and maltreatment
cases going into expanded central registers would
include family social history data. Because of the
difficulty of conclusively validating reports of
abuse and maltreatment, it is proposed, for exam-
ple, in the Model Child Protective Services Act,
to include and retain any information that, in the
judgment of protective service workers, might be
useful at some time in the future in evaluating
subsequent reports on a family.43) Even where
there is no evidence of physical injuries, or the
injuries are satisfactorily explained, a ‘‘credible”
report would be retained in the central register.44)
The information in all reports, unfounded or oth-
erwise, would be retained for research or diagnos-
€5 purposes.(4s)

Even though subjects of reports might have a
right to access to the information in their reports,
ing process, there are substantial dangers inherent
in the development of such comprehensive and
computerized central registers.* Central registers

*Given the large number of subjects, reports and types of in-
formation in each report and cumulatively over time in e¢ach
state system, and the need for rapid and efficient access, it is
assumed that central registers will evolve as statewide compu-
terized systems with the capabilities for inter-state link-ups
and local terminals,
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*-ultimately -are intended -to function as child wel- :
" fare information systems, not simply as’ child +. -
" abuse. information systems.(6) In the proposed
~model system, we make a distinction between the

two types of systems as to purpose, functions and

- safeguards, :

All 50 states, Washington, D.C., Puerto Rico,
and the Virgin Islands require by law that certain
persons report incidents of child abuse, either
orally or in written form, to the police department
or to the department of social services.4?) After
investigating the suspected abuse, in states where
central registers exist, a standard report.is sup-
posed to be transmitted to it to be filed and cross-
indexed. At least 46 states currently make provi-
sion, by law or administrative policy, for a central
registry to forward reports under the state’s man-
datory reporting statute.8) If there is a record in
the register on the same child or parent, notifica-
tion of the previous injury is supposed to be re-
leased to those persons and/or agencies mandated
to receive reports.

After reviewing the literature on central regis-
tries, assessing the philosophies and roles of pro-
fessionals involved in child abuse identification,
and examining the type of data collected in rela-
tion to its intended multiple uses, we are uncon-
vinced that the potential benefits of improving
c- ‘tralized and computerized registers outweighs
the potential costs.(49) Furthermore, we have
found no existing studies of the potential costs
and benefits of central registers which would ei-

ther ‘justify their existence at all or their expan-

sion, C
Four of the key assumptions of a central regis-
ter concept are discussed below, followed by the
model system’s propesal of a **Child Abuse Infor-
mation File.” ‘
® A central registry is needed to ascertain
the “‘true’’ incidence of child abuse, To
date it has been impossible to determine

the true incidence of child abuse.(5® The'

first problem is that definitions of child
abuse under most state statutes encompass
intentional or non-accidental infliction of
physical injuries and also various types of
child neglect, while some statutory defini-
tions include emotional abuse and sexual
abuse.(51) Verifying the incidence of inten-
tionally inflicted physical injuties has prov-
en difficult enough. Ascertaining the
. “‘true’ incidence of inflicted injuries, as
distinct from the reported and verified cas-
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_es, may be an-impossible statistical feat.

The incidence of neglect and emotional
abuse involves substantial definitional and
diagnostic problems and it is even less like-
ly that the *‘true” incidence of either one

can be determined. Sexual abuse, which is

reputed to be even more prevalent than
physical abuse, also is likely to defy deter-

mination of its “‘true” incidence. Thus,

except possibly for serious inflicted inju-

ries, which pass through hospitals, it prob-

ably will be futile to design a data system

to even approximate the “‘true’’ incidence

of child abuse.(52)

A central registry is needed to supply ‘‘re-

search’’ data on the characteristics of abu-

sers and the victims of abuse, the out-

comes of abuse, etc. If we cannot even

agree on what constitutes child abuse, on

the definitions themselves (e.g., inclusion of
neglect and emotional abuse), then the re-

search function of central registers as a

centralized storehouse of miscellaneous

data on *‘founded” and *‘unfounded’’ re-

ports is of ‘questionable value. In fact, us-

ing the term ‘‘research” may be a mislead-

ing misnomer. In our literature review, we
have not found one item which more than

superficially addresses questions of design,

organization and operation of central regis-

tries for policy-relevant research purposes,
especially in light of the deficiencies of

available data and data sources.

All previous reports of suspicious or unex-
plained injuries are useful to a physician
examining an injured child. The examining
physician doesn’t need all previous reports
of suspected injuries to make a medical
diagnosis. At least in some instances, the
existing injuries should ‘“‘speak for them-
selves,” especially when the majority of
serious injuries are inflicted on children 3
years of age or younger. Furthermore, the
paucity of information in reports, especial-
ly for medical diagnosis purposes, and the
incompleteness or possible unreliability of
the diagnostic information, would tend to
make physicians very reluctant to rely on
them, - i

In deciding to make a report, a physician
knows that the reported patient may be
subjected to the vagaries of the legal sys-
tem, including possible child removal. In
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effect, asking physicians to report non-se-
rious or ‘‘gray area’ cases on the basis of
central register data creates serious ethical
problems for the physicians. Moreover, the
physician's diagnasis—including use of
central register data in the diagnostic pro-
cess—would have to be substantiated in
court. Thus, the practical usefulness of a
central register for diagnostic purposes by
ise. Its utility for hospital physicians re-
mains to be tested and proven.

e The central registry should contain reports
of suspected abuse cases. There is no re-
search evidence to support the contention
that certain types of information on sus-
pected cases is of value for research, med-
ical diagnosis or tracking purposes. Many
er validated, or fai! to reach a judicial deci-
sion on the evidence. Relying on unverified
information about suspected child abuse
for research, program planning or diagnos-
tic purposes, raises questions about the
ethics, judgment and intentions of the pro-
fessional involved,

An implicit recommendation of the model sys-
tem is a moratorium on further development of
central registers until their design and utilization
has been further studied and tested on a pilot ba-
sis with very stringent requirements pertaining to
protection of the privacy and confidentiality of
family life. Any proposals for expanding the re-

of central registers, especially centralized in state-
wide centers using computer facilities, is extreme-
ly premature in view of the unknown and unprov-
en value of existing systems and the known po-
tential hazards of centralized and computerized
information systems which collect and dissemi-
nate identifying information.

Furthermore, depending upon the basic premis-
es for designing such systems, a strong case can
be made for central registers being duplicative of
existing record-keeping systems, specifically court
record systems, and excessively costly in relation
to the amount of resources available for child
protection services, We would recommend assign-
ing secondary priority to the development of cost-
ly statewide information systems until the state-of
-the-art and the quality of protective resources for
endangered children has been significantly ud-
vanced., :

b. Model system's ‘‘child abuse information
file””. One of the greatest dangers to the privacy
and rights of parents and children involved in
child abuse cases is the misuse of information col-
lected pursuant to reports of suspected child
abuse (and other forms of maltreatment), The
problem is one of identifying information, collect-
ed from a variety of sources, retained and accu-
mulated in a central repository for long periods of
time, with a multiplicity of possible users, without
adequate safeguards pertaining to verification,
access and dissemination, and uses in tracking,
monitoring or surveillance of either parents or
children.

Under the model system, a **founded case” is
only one in which a petition has been filed in civil
court or a charge filed in criminal court which
results in an adjudication and disposition (formal
or informal). Therefore, the location of all records
on *“‘founded’ cases is in a courthouse record sys-

tem. On the other hand, all cases which are dis- _.

missed in civil or criminal court would be auto-
matically expunged from the court’s *‘Child
Abuse Information File.”

The purpose of access to this information is to
prevent reinjury to a child suspected of having an
inflicted injury. The persons who need access to
this information are: police officers contemplating
criminal charges; ICEU staff examining a suspect-
ed abuse case who may have doubts about wheth-
er the injury qualifies for a hospital medical exam-
ination; CIMC trauma unit staff who may have
doubts about the necessity for filing a petition af-
the local jurisdiction who may have doubts about
the necessity of filing a petition; and the court it-
self.

After court action is completed, all of the par-
ties indicated above would be informed of the
outcome of the case for their own records so that
the case can be marked as *‘founded' or “‘un-
founded.” If the case is *‘founded," all the par-
ties indicated above would have access. with
strict safeguards to confidentiality, to all court
child or a sibling is reported or appears as a sus-
pected abuse case. The model system's proposal
to utilize court records and record management
systems in licu of a central register is made with
full knowledge of the current inadequacies of
these systems. However, the federal povernment
in particular, through the Law Enforcement As-
sistance Administration, and state and county or
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other local governments are expending large sums
of money to upgrade court records management.
The model system proposes that, as part of this
overall effort, courts give priority to establishing a
*Child Abuse Information File'’ (or records man-
agement subsystem), with explicit policies for
their storage, retrievability, access, security and
confidentiality, retention, sealing and destruction.

In many courts, this process of overall develop-
ment of a quality records management system is
well underway. The presiding or administrative
judge is responsible for issuing policies and proce-
dures consistent with statutes and with state court
system rules and procedures, for all aspects of
court records management. A particular court
official usually is designated to have responsibility
for the administration of court record policies and
systems. In larger juvenile or family courts, com-
puterization or microfilming of records has proven
necessary. In most large courts, microfilming of
the “*Child Abuse Information File’" would be
adequate.

The development, implementation and monitor-
ing of a plan for information and records pertain-
ing to child abuse requires specific standards, pol-
icies, mechanisms and procedures. These are set

forth below both to provide guidance for state and -
local model system designs and' to focus attention-

on the operational issues involved.*
(1) Child abuse information and records
committee. Under its reporting statute, each state

should establish a committee, within or outside of

the court system, or a sub-committee of an appro-
priate state committee, concerned with issues of
privacy and confidentiality of records, which
should have the authority to examine and evaluate
records and information issues pertaining to chil-
dren and parents subject to the state’s abuse (and
neglect) statute(s) and the right to conduct such
inquiries and investigations as it deems necessary
to make recommendations concerning privacy,

. records, and information practices and policies

pertaining to the handling of child abuse cases.
The committee or sub-committee should have
authority to approve and disapprove proposals to
establish *“Child Abuse Information Files."* The
committee should have the authority to approve

“The standuards and policies pertaining to the collection, mien-
tion and disclosure of information discussed in the following
sections closely follows those developed by Professor Michael
Altman in the draft of his volume, “Juvenile Records and In-
formation Systems,” prepared for the 1JAJABA spunsored
Juvenile Justice Swndards Project,
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and disapprove rules and regulations of state and
local, public and private agencies pursuant to the
collection, retention and dissemination of infor-
mation pertaining to children and other persons
involved in suspected or confirmed cases of child
abuse. Copies of these ruleés and regulations
should be made available to the public, to con-
sumers of child abuse prevention and treatment
services provided by public and private agencies,
and to parents and children or their representa-
tives involved in legal proceedings resulting from
suspected child abuse.

The committee should conduct periodic evalua-

~ tions of the policies and practices, with respect to

child abuse information collection, retention, se-

curity utilization, of all agencies involved in the
local and state child abuse system, including the
following areas of inquiry:

e The specific information that is being col-
lected;

e The .reliability of the information that is
being collected; the means for determining
reliability and evidence of their effective-
ness;

o The purpose of collecting the information:

e Evidence of the extent to which the infor-
mation collected is used for the purposes

- for which it is collected;

e The risk that the information may be mis-
used or misinterpreted:

e The safeguards implemented to minimize
such risks and evidence of their effective-
ness;

The extent to which the informntiéh or the
means of collecting it may constitute an
invasion of privacy:

e The ways in which the information collect-
ed is utilized for making specific decisions
defined in the model child abuse interven-
tion system.

* The results of this evaluation should be mide
available to the agencies involved, to the legisla-
tive, executive and judicial branches of govern-
ment, and to the general public.

(2) General standards for the collection, reten-
tion and utilization of information. An agency
should only collect information pertaining to an
identifiable child and a parent, guardian or care-
taker if:

o Reasonable safeguards have been estab-
lished to protect against the misuse, misin-
terpretation and improper dissemination of
the information:
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e The information is accurate, relevant and
necessary;

e The information will be utilized within a
reasonable period of time for specified
purposes;

e The collection of the information does not
involve an invasion of privacy; and

-»A periodic &valuatiﬂn by the Cammittee

with respect to mfmmanon coilecuon, re-
tention and utilizaticm and [hf‘. typa Df in-

sonable and relmble

(3) Civil remedy for improper information han-
dling. The legislature of each state should promul-
gate a statute making it a tort to improperly col-
lect, retain or disseminate information pertaining
to children or their parents involved in services or
legal proceedings connected with child abuse
remedies. In cases of improper collection, reten-
tion or dissemination, where actual damages are
incurred, a child should be entitled to monetary
compensation; to an appropriate equitable reme-
dy, if the improper act has not been corrected or
there is a reasonable possibility that the improper
act may be repeated: punitive damages if it is es-
tablished that the immproper act was willful; and to
attorneys fees and costs if the child establishes
that the collection, retention or dissemination of
information was improper.

(4) Correction of records. Rules and regulations
should be promulgated by each agency involved
in child abuse-related activities which establish a
procedure by which a child, his/her parent or
guardian, or their representative, may challenge
the correctness of a record and which further
provide for proper notice to be given to each child
and adult who is the subject of a record of the
availability of such a procedure. The procedures
established to provide an opportunity to challenge
the correctness of a record should include the
right to a hearing before an official of the agency
who has the authority to make any corrections
that may be necessary as a result of a challenge.
Suc:h rL'lé,'; gnd relﬁulminns should be l’EViEWLd

lnfurm;xl,mn ;md Remrds (;nmmnu:;i

(5) Rights of Subjects. Information collected in
the Child Abuse Information File should not be

‘retained without informing the parents and, if

appropriate. the child or his/her representative,

that:

n

General rights:

e The information has been retained:

e They have a right of access to the informa-
tion;

o They have a right to challenge the accura-
cy of the information as well as the agen-
cy's right to retain the information; and

e They have a right to add their own com-
ments or interpretations to any record that
is retained in accordance with procedures

established by the courts.

Access to records and information. .. child, his/
her parents and their attorneys should, upon
request, be given access to all records and in-
formation collected or retained by any agency
which pertain to them, except for the names of
reporters and when the information is likely to
cause severe psychological or physigal harm to
his/her parents.
Spc:ciﬁc progedun’:s to determme thls cnndltmn

Idennfymg records and information used for
research purposes. Identifying information
should not be collected for research purposes
unless:

o The child and his parents have been in-
formed of the purposes for which the in-
formation is to be collected; safeguards
have been established to assure the securi-
ty of the information and the right of the
child or his/her parents to refuse their con-
sent to the collection of such information
for research purposes; and

e The written consent of the parent has been
obtained and the child is over 14 years of
age.

Third party access to records and information.
Access or indirect access to a record or the
disclosure of information pertaining to- an
identifiable child or adult should only be accord-
ed to a third person under the following cir-
cumstances:

e The informed consent of the child, if over
the age of 14, and his parents, is obtained;

# The person to whom access or indirect
access is to be made executes a written
non-disclosure agreement;

e The child, if over the age of 14, and his/
her parents are informed of the specific
information to be disclosed, the purposes
of disclosure and the possible consequ-
ences of disclosure; and

4]
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e The agency that has possession of the in-
formation has re-evaluated the information
within the past ninety days and has deter-
mined that, to the best of its knowledge,
the information is accurate, or is otherwise
prepared to attest to its accuracy.

Performance, utilization and release of medical,”

diagnostic and social studies. Before commenc-
ing a medical or a diagnostic study, as a result
of a referral to a hospital by the ICEU or refer-
ral by a juvenile court, a professional person
responsible for the examination or study should
inform the parents and, if appropriate, the child
of: 1) the purpose of the study: 2) the persons
or agencies that will have access to the study:
3} the persons who will conduct the study; and
4) the rights of the parents with respect to con-
sent to the study.

Before forwarding the findings, conclusions or
results of a medical or diagnostic study to a
county/city attorney or to a juvenile court, a
person responsible for the examination or study
should review and explain the contents of the
report with the parents and, if appropriate, with
the child. If the native language of the parents
is not English, the report should be translated
or it should be reviewed and explained to them
in their native laﬁguage The pdrents %hnuld
makc. dddlll()nS or gﬂrrectlons to a dxagnosu:
report, and, if they do so, those additions or
corrections will either be incorporated into the
diagnostic report or noted in an appendix to the
rEpGrt

IIL report m a county/cny lltmrney or m a ]uve=
nile caurt, a pmfess;mnal permn regponmble fDr

t,uzm mc.!uded therem is: l) venﬁed and accur-
ate; 2) relevant to a matter for which the exam-
ination or study was undertaken: 3) needed for
the purpose of making a lawful decision: 4)
written in a form that is understandable to the
recipient and that, to the extent possible. limits
the risk of misinterpretation; and 5) includes
notations as to the sources of all information
included in the report.
A social or psychological history, or any por-
tion thereof, should not be released to any per-
son or agency, even if consent is obtained, un-
less:

e The agency or person that is to receive the

release any portion of the history to third
persons and promises to utilize the history
solely for the purposes of treatment, fur-
ther on or providing services, and
e The juvenile, if he/she is fourteen years of
age or ﬂlder, or otherwise his parent or
,,,,, ., has been fully informed of the
purpnsag, of disclosure, the general nature
of the material to be disclosed and the
agency or person to whom disclosure is
proposed,

An agency that intends to utilize a social or
psychological history for purposes of determining
whether to remove a child from its home
should provide copies of the history to the ju-
venile's attorney, to the juvenile, if he/she is
older than fourteen years of age, or otherwise
to his parent or guardian. If the native language
of the juvenile, his parents or guardian is not
Engliqh the hismry '%h()ll]d be ;1ppm'priately

undersmod by the Juvemle and/or hls p;x,rént or

guardian, the history should be translated and

explained to them by the appropriate profes-
sional or para-professional.

(6) Feedback to reporters. A consistent com-
plaint of hospital administrators or physicians is
that, once a case is reported, they receive no
feedback on its disposition.(33 Without this feed-
b;u:k thﬂy are umble to assess their dis’positinn

increase repnrts unless thc:y hwe the n,g,ht to re-
ceive, upon request, a summary of the actions
taken on cases in response to their report. Thus,
it is recommended that the person in charge of a
hospital, a school or a physician making a report
be authorized to make a written request to receive
a confidential report, which may not be publicly
disclosed, on the status of the case at the time of
the request and, subsequently, the ultimate out-
come of the case. At the same time, the family
involved should be notified that the request for
such information haq b(:c:n re;eived and U'n]é%fi

nbjectlnns toa dESlgnatEd hearmg ufﬁu:r wnhm a
specified number of days (e.g.. 10 days), the re-
quest would be honored.

(7Y Removal of records from the child abuse
information file. In cases involving a child abuse

history exccutes a written agreement not to._ . complaint or petition, all identifying records per-
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taining to the matter should be destroyed when:

the application for the complaint or petition is
denied; the complaint, petition or criminal charge
is dismissed; or the case is adjudicated not child
abuse or the defendent is found not gmlty

mg records pertammg to the matter should be
removed from the Child Abuse Information File
when the case has been discharged from the su-
pervision of the court and two years have elapsed
from the date of such discharge in the case of a
criminal proceeding against the parent, or one
year has elapsed from the date of discharge in the
instance of a civil proceeding; and when no subse-

quent court proceeding is pending as a result of
the filing of another child abuse petition or
charge

ref&rengeg to it when the jUVEﬂllE beccmas elght=
een years of age or, in the case of a juvenile who
is subject to the custody of an agency beyond he
age of eighteen, the history and all references to it
should be destroyed when the juvenile becomes
twenty-one years of age. If the agency has
“cla%ed” the case gf a juvgnile who is the qucht
rcfen:ncss to it prior to the Juvemle s ElghlEEﬂlh
birthday. Upon destruction of a history, the agen-
cy shall notify all ather agencies to which it h'as
destmy ‘1“ notatmné or references in its ﬁles per-
taining to that history.

(8) Use of computers for the child abuse infor-
mation file. The decision to use a computerized
system to store information and records pertain-
ing to identifiable children and parents involved
in child abuse interventions should be subject to
evaluation, review and approval by the Child
Abuse Information and Records Committee. The
basis for evaluation should include a detailed de-
scription of the system to be utilized, the data to
be stored in the system, the purposes of the sys-
tem, the quality controls to be provided. access
and dissemination provisions, methods for pro-
tecting privacy and assuring system and personnel
security, and provision for a periodic independent
audit by the Committee or its designee. The data
included in such a computerized system should be
only minimal, objective, and factual. and should
not include data of a subjective. evaluative or
diagnostic nature. The persons whose records are

to be computerized should be identified by an ar-
bitrary nonduplicating number instead of by
name.

The information system should not be linked to
a centralized computer system or share informa-
tion with other computer systems or centralized
information systems of any type. Before approv-
ing the proposed system, the Child Abuse Infor-
mation and Records Committee should publicize
the fact that a plan for computerization of the
Child Abuse Information File has been filed,
make the plan available to interested citizens,
groups and agencies and hold a public hearing to
receive comments and cvidence with respect to
the plan. Upon approving a proposed computer-
ized system, the Committee should issue written
findings and those findings should be made availa-
ble to the public. .

3. Minimizing child removal. The criteria, cur-
rently applied and the procedures followed for
emergency, temporary, and permanent removal of
children from their homes are ill-defined.(59 Re-
moval processes center around decisions made by
physicians (in the case of emergency removal),
police (again, emergency removal), and protective
service workers (emergency, temporary, and per-
manent removal). Applications of removal criteria
by physicians in hospitals appear to center on
observable physical conditions of the child, with
some input from the social service staff.(5%9 Protec-
tive service workers may initiate action for removal
of children at any stage of their involvement with a
family.(56) They may use as the basis for such deci-
sions information gathered in their capucity as
“helping’™ agents with the parents, and are less
qcrupulou% nbout informing pdl’cﬂt‘a of th& po‘ﬁibﬂi—

schunled in thg dppllt:dlmrl of Mlmnda a,nd other
warnings, or physicians who are quite sensitive to
the issues of potential lawsuits and the limits of
their authority.(57) )
Ordinarily, as soon as possible after the local
child welfare agency receives a report of child
abuse (or neglect) from any source, a caseworker
is sent to the home to evaluate the home situa-
tion. If the child has not alre*‘ady been removed,
and the caseworker feels this is necessary to pro-
tec,t the c:hlld the d'ﬁ&W[‘H‘kEl‘ wm requcs[ a LDUI‘[
dy hf;drm;; must be get wnhm a smtéd nmc (48 or
72 hours) after the child is removed. At the custo-
dy hearing, the parents may be advised of their
rights and a determination of probable cause
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made. The court’s decision often is based heavily
on the protective caseworker's report. Counsel
may be appointed for the child and parent or a
guardian ad litem may be appointed by the court
to represent the child.(39 If the matter is not con-
tested, the hearing could move into the adjudica-
tion and disposition hearing at this time. If the
matter is contested, either a pre-trial conference
or an adjudication hearing is set.

In a dependency and neglect proceeding, there
is little in the way of standards that can guide ju-

dicial decisions where (here is’ not a preponder—'

mﬁn;lgd on a ;hlld (60) Thc. prlmary dEC!:ﬂDn of
the court has to do with removal of the child,
temporarily to foster care, or termination of par-
ental rights preparatory of adoption. The judge’s
decision at best can be guided by the standard of
“least detrimental available alternative’ which
‘minimizes disruptions of continuing relationships
between a psychological parent and the child. 6D

One of the major factors which influence a
court’s dc;cnmn to remove children is the **coop-
eration” of the family with “‘treatment person-
nel,” Le., the protective service worker.t62) Clear
and spc;iﬁc written criteria for the decision 1o
remove 4 child from the home were not found in
protective service agencies in the communities
visited; the decision is often admittedly a subjec-
tive one based on the response of a parent to an
individual worker. The protective service work-
er's perception of.parental stability, receptivity to
services, and ‘“‘treatability’*—that is, willingness
to change. are important factors.(3) Paradoxical-
ly. a parent who acknowledges abusive behavior
is considered *“‘treatable’” and thus less liable to
removal of the child than a parent who insists that
no abuse has occurred (“*denial™ in case-worker
parlance).t6) Parents who are more articulate and
thus more skilled in *‘therapeutic’’ role-playing
may well fare better in a caseworker-parent rela-
tionship than a less articulate parent, regardless of
other elements of the situation.

There is no specified set of actions or services
which must be provided before removal is consid-
ered the appropriate action. The frequent reliance
of protective service departments on removal
tand, more frequently, the threat of removal).is
the more disturbing because of evidence' that,
once a child is removed, the family may never be
reconstituted: “temporary'” removal of a child in
a lurge percentage of cases becomes a permanent
loss of the child t the family.®®9 Further, the

44

trauma to the child of removal, and the response
of the family to ‘‘close in'" and exclude the re-
moved child, are seldom even recognized by pro-
tective service workers.(66) The emotional costs to
the child and family of removal often tend not to
be included in the decision-making process that
rc%ults in child removal. It is approached as either

prDtt:Ltmg" (he Chlld fmm harm or nat “pro—
lEL(H‘!g

semngs and &XPQSUI’L m strange ;mc! unsympath-
etic people and experiences, were rarely acknowl-
edged (with notable exceptions) by protective
service workers interviewed in community visits.
It is as though some ideal imaginary environment
is posited as the alternative to allowing the child
to remain in the home.(®8 Actual monetary costs
of placement of children outside the home also
may not be weighed against the cost of services
which might permit the family to remain as an
intact functioning unit — assuming they are avail-

~able, which generally is not the case.(69 These

services include day care, homemaker services,
emergency budgets, and other supportive serv-
ices. Too often the rescue fantasies of young and
inexperienced workers, coupled with the non-ex-
istence of services whn,h might allow the family
to continue functioning, result in costly, punitive,
and potentially destructive separation of the nu-
clear family.(70)

Site visit discussions revealed that, on a daily
operational basis, there uslmlly 18 NoO agency mon-
llnrmg the protective services agency and no fo-
rum of appeal for families affected except the
same courts which most often rely on the judg-
ments of protective services workers in formulat-
ing their decisions. In several of the communities
visited where excessive child removal or criminal
actions were being restrained, it is interesting to
note that it was the outcome of influence and de-
cisions of an individual judge. district attorney or
hearing officer.

In most states, law enforcement officers are
authorized to place children in protective custody,
based on their general law enforcement powers or
through child protective legislation. The right of
physiciuns or a hospital to retain custody of a
child, without the consent of the parents or gu.lrd-
ians and withott a court order, is a trend gaining
acceptance. Under present practices, protective
service workers make the initial decisions about
handling maltreatment cases and the advisability
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of court action. Under the proposed model, pro-
tective service workers would not have the prime

initial

decision-making responsibility in most

abuse cases. Consequently, we do not recommend

granting them custody power.

In urgent situa-

tions where child removal under protective custo-
dy is necessary, the child welfare worker should

call a
tem's

law enforcement officer, The model sys-
strategy for drastically reducing inappro-

priate child removal in the handling of suspected

abuse

ments:

cases is ‘comprised of the following ele-

Protective custody powers under the pro-
posed model system would be used only in
situations where there is reasonable cause
to believe that the child’s life or health is
in sufficiently imminent danger that imme-
diate medical treatment and a hospital
examination is necessary, and/or there is
no time to apply for a court order, and the
parents or guardians are unwilling to con-
sent to the need to remove the child from
[he home.

suspgcted Df bemg abusgd dppears to be
endangered, a law enforcement or child
protective agency investigation would not
be initiated; rather the child would immedi-
ately or as quickly as possible be examined
by a special unit of medically trained per-
sons for injuries to determine the exist-
ence, nature, and severity of the injuries.
If the injuries did not warrant hospital
examination, or hospital examination indi-
cated that the injuries did not warrant legal
action, the parent or other person resp@nsx-
ble for the child’s welfare would be in-
formed of the availability of voluntary
emergency services. Refusal of such serv-
ices would not be the basis for a court
order or other legal authority to protect the
child (unless there was a CAIF record of
previous legal action against the parents or
guardians for child abuse).

In instunces where law enforcement offi-
cers on ICEU staff take a child iuto protec-
tive custody for placement in an appropri-
ate medical facility, they should promptly
initiate proceedings in court and, where the
parent or guardian is not present at the
time of custody, immediately notify the
parent or guardian of the action taken
(orally and/or in written form). On the as-

sumption that the injured child is taken
only and directly to an appropriate medical
facility, the court would expect to receive
from the hospital, within 48_hours after hos-
pital admission, a request for a temporary
restraining order foran additional 48 hours,
or the child would be released to its par-
ents. If the child is not released by the
hospltal within 48 hours, and the hﬁspltal
sion of ,,,,, the court
would commenc;e a shelter care hearing to
determine whether continued custody is
necessary.
Whether a child is brought to a hospital by
a law enforcement officer or an ICEU
worker, or is admitted for outpatient or
inpatient services, protective custody by
hospitals, without parent/guardian consent
and without a court order, only extends for
48 hours. In the instance of children with
suspicious injuries admitted for outpatient
or inpatient services, without law enforce-
ment or pr’otective custhy, only the per=
permntgd to placg a child in protettwg
custody without a court order, for 48 hours
and only while the child is undergoing
treatment for and examination of suspi-
cious injuries. If the head of a hospital has
reasonable cause to believe that the child’s
home environment is dangerous, or any
other reason to be concerned about the
safety of the child, and the child is not
undergoing treatment for and examination
"""" we would recom-
thd E:xc:em on weekends whcn the child
can be held only until Monday morning
(and not the next weekday session of the
Juvenile Court).
In the instan;e of protective Cuatody of
nlﬁcera, [he only pla:e to Wthh a Chlld
should be taken directly is a Child Injury
Mﬁdmal C‘emer llcensed by the SI‘.dlE to
of suspmaus mjunes or, if one dm:s not
yet exist, to an appropriate medical facili-
ty. This means that a child in protective
custody in connection with suspected
abuse, by the definition of abuse used in
this proposed model, initially would not be
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taken to a foster home, group home, shel-
ter, or other non-medical facility, and,
under no circumstances, would be placed
in detention facilities or jail.

Parents and c¢hild
would have the right to counsel and, if
they are indigent, the right to appointed
counsel, with right to notice and hearing;
the right to a bifurcated (adjudication and
disposition) hearing on abuse: and the right
to a separate dispositionul hearing on the
issue of termination of parental rights.
Permanent removal should be restricted to
cases where it is necessary because it is
the only feasible way to protect the physi-
cal well-being of the child, i.e., less drastic
alternatives are not available.

4. Legal representation of parents and child,
Under present laws, there is a wide variety of
provisions governing legal representation of par-
fies in civil child abuse proceedings. Such provi-
sions range from no mention at all concerning a
right to counsel, through specification of a right to
counsel, and a right to appointed counsel for all
parties (i.e.. parent and child) and include all con-
ceivable variations in between.(7D In some juris-
dictions there is provision for a guardian ad li-
tem.(70 :

The strategy of the proposed model system
involves a diagnostic screening process which
may ultimately lead either to civil court process-
Ing or nor-intervention in terms of legal process,
in the family unit, possibly combined with non-
coercive and voluntary provision of emergency
services,

Under the model system. proiective services
and all other agencies or persons may refer cases
to a CIMC for examination which only then are
determined to qualify for referral 1o the county/
city attorney for a petition. The county/city attor-
ney may conclude that there i3 insufficient evid-
ence or that, for other reasons, the child’s inter-
ests indicate that court action is an inappropriate
intervention. In other words, the decision to file a
petition becomes a legal decision by the locality's
civil law officer, Specific harm to the child. and
not parental/caretaker fault concepts, would de-
termine the need for court intervention.

The petitioner in all civil cases in the proposed
system should be the locality’s civil law officer
(e.g.. the county atltorney or city corporation
counsel) and not, as is often the case. the local
child protective service agency, which often has
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in custody hearings .

post-dispositional service, treatment and/or case
management responsibility. This proposal in the
model system attempts to solve two problems: the
conflicting dual role of protective services as **pe-
titioner'” and ‘‘helper’; and the increasing legal
demands on protective services, which go along
with increasing (and under the model system re-
quired) defense counsel participation for pre-trial
investigation, case preparation, petition drafting,

In weighing the advantages and disadvantages
of reliance on civil court process as the final arbi-
ter of child abuse, we are persuaded of its poten-
tial value for minimizing discriminatory, discre-
tionary and quasi-legal decision-making on less
than serious child abuse cases outside of the legal

~ system. Thus. the proposed model system of han-

osn
=

dling child abuse is designed to screen out those
cases which should not be subjected to legal, or
quasi-legal, or coercive intervention of any kind
and to legally process the remainder, under a lim-

In implementing such a strategy. adherance to
strict due process standards is essential if funda-
mental fairness is to be insured. Recognizing that
access to legal representation is the key to the
protection of due process rights, the model 5YS§-
tem proposes such legal representation for all par-
ties., '

Any child who is alleged to be abused and any
parent or other person responsible for that child
should have independent legal representation in a
civil proceeding and court-appointed counsel at
public expense where they are unable to afford
such representation.7)  The child's . attorney
should not also serve as his/her guardian ad litem
in civil proceedings. A guardian ad litem should
be appointed who need not be a lawyer but should
be familiar with the law and legal procedures in
child abuse cases.(7H This guardian ad litem
should not be the local child protective service
attorney since the interests of that agency may
conflict with those of the child, just as the inter-
ests of the parents and child may conflict,

a. Legal represeniation for the child and guard-
fan ad litem. 1n a civil child abuse proceeding. the
parties are state or local agency, on the one hand,
and the parents or custodian of the child on the
other. The primary focus of the dispute is the cus-
tody of the child with the representative of the
state or locality arguing that custody should be
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removed from the parents and the parents pres-
umably arguing, with or without assistance of
counsel thm théir € ,1dy of the child should

, there would be no
dl'ilelE Yet often, wnh lht; child thus caught in
the middle, there is no one specifically designated
to represent the child's viewpoint in the dispute.
The attorney for the %l;lle or local agency ostensi-
bly represents the ‘‘best interests of the child." In
practice, such .interests are represented. if at all,
not independeni from the position of the other
party, but rather from the perspective of the at-
torney’s client, i.e., the public agency.(79

As noted above, a number of jurisdictions prov-
ide for either independent counsel or a guardian
ad litem—who may or may not be an attorney—
for the child. There are pros and cons to both. ap-
proaches, and controversy over the question of
whether a guardian ad litem needs to be an attor-
ney. Where a guardian ad litem is not an attorney,
it is argued that the child's legal rights will be ful-
ly or adequately protected. On the other hand. in
several of our site visits staff observed a tendency
for the child’s counsel to side with the position of
the attorney for the petitioning agency. According
to both counsel for the child and counse] for par-
ents that we interviewed, the position adopted by
counsel for the child is most often essentially
identical with the position of the state (city, coun-
ty, or welfare department) attorney at the adjudi-

cation stage.(76)

The model system proposes that the child's
right to independent counsel be recognized and
that such counsel be appointed at court expense
or provided through an arrangement with a legal
aid society, legul services progrum, or the like,
when the child (not the parents) is unable to af-
ford private counsel. This right to counsel should
attach at the earliest point in the proceedings.

In addition, under the model system, a separate
guardian ad litem should be appointed in those
cases where the child is not of sufficient age and
mental capacity to comprehend the proceedings
and participate in the representation of his inter-
ests. This proposal is made with full recognition
of the fact that there is not now. nor will there he
in the near future. adequate resources for imple-
mentation.

Persons of sufficient age and mental capacity
are able to participate in the representation of
their interests by confering with their attorney,
parnup;mng in strategy  decisions, cxprusmg
thetr desires und directing that these be recog-

nized in the legal posture adopted by the attorney
on the client’s behalf. Obviously, this is not the
case with small children. Where an altorney or
guardian ad litem alone is assigned to represent
the “‘best interests™ of the child, this duty may
conflict with what the interest or desires of a child
would be if the child were capuhlc of expressing
them. Such conflicts have arisen in the represen-
tation of older children capable of expressing
their opinion.t7? The presence of both an attorney
and guardian ad litem for the child would permit a
separation of roles in determining the *‘best inter-
EEH“ of the Child

Chlld 5 m[erésls are beslmé gldequu[ely prcbénlgd
and considered. The role of the guardian ad litem

would be to determine, on behalf of the child,
what posture to adopt in the proceedings. The
guardian ad litem would consider the child's sepa-
rate interests as well as the child's interests as a
member of a family unit. The guardian ad litem
would perform a social investigation from the
child's perspective and. on behalf of the child,
explore dispositional alternatives that would strike
a proper balance between protection of the child
and the continued presence of the child in the
family unit. Furthermore, the guardian ad litem
would insure that the child’s interests are protect-
ed in the post-dispositional phase so that (s)he is
ultimately placed in a stable environment which
promotes the establishment or re-establishment of
a “psychological parent-child relationship™ in
accordance with the ‘‘child’s sense of time. (7%
For this reason, legal procedures (and laws) aimed
at protecting children should reflect developmen-
tal differences, including the sense of time, among
children at different ages.

[t is not presupposed that a single representa-
tive of the child (who should be an attorney) can-
not adequately perform both roles. However, in
repre%;ming a young child incapable of providing
assistance in the legal process. under such an ur-
rangement an individual is called upon to do both
the thinking and the acting of two persons, le..
the attorney and the client,

b. Necessity of representation for parents. We
have observed that. in addition to all involved
professionals  (physicians, protective  service
workers. hospital personnel, probation workers, -
and public counsel) who profess to operate “in
the best interests of the child.” there are numer-
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ous organizations who volunteer or receive public
funding to provide specific legal representation to
chlldren in neglect and dependem:y prﬁceedmgs
hlf;m “who may be permanenl empl@yees Df the
court, and such organizations as the Juvenile Jus-
tice Clinic of Georgetown Law School.* where
students provide legal representation and social
service investigation for children in neglect hear-
ings in return for academic credit. These legal
resources for children, albeit limited, still are in
stark contrast with the situation of parents in-
volved in neglect proceedings, who very often are
provided no legal representation whatsoever. In
jurisdictions observed during site visits, parents
may be represented by counsel in civil actions if
they in%i%l upcn represemaliﬂn' they may be rpr
tain counsel (;1 clear mlnﬂmy Df ,Lmes)i or they
may be provided with more or less perfunctory
representation by counsel who are not compensat-
ed by the state, but rather required to accept neg-
lect cases as a condition of receiving delinquency
case appointments paid for by the court.(79)

As previously noted, counsel for the child and
counsel for the state agency often adopt identifi-
cal positions, particularly at adjudication. Thus,
there rmy be two l‘ElaliVﬂ]y weil funded attor’=

be pDDrly reprgsented, 1f al all. Und@r the modgl
system, the parents right to counse! would be rec-
ognized as well as their right to appointed counsel
at public expense .where they cannot afford pri-
vate counsel. Any waiver of counsel should not
be accepted except on the record in open court
and only after the parent has consulted with an
attorney designated by the court. Notice of the
right to counsel should be provided at the earliest
point that abuse is suspected and no further ques-
tioning should occur until the opportunity to ob-
tain counsel has been granted and counsel has ei-
ther been retained, appointed or properly waived.

Appointed ;uunsel for parents should be prov-
ided either through arrangement with a legal aid
society or legal services program different from
the source of counsel for children, or from a publ-
ic defender program or a panel nf private attor-
neys appointed from a list which is maintained by
the court and who are reimbursed out of court
funds or other public funds.

62

*See Appendix I (I11-11)
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The emphasis here thEﬁ is upc’m a mnsl criti:’:fﬂ
parf;ms in ElVll pu.t:eedmgs flmded pubh;ly in lhE
event parents cannot afford to retain legal counsel
themselves. It also should include investigative
and social service personnel to the extent neces-
sary to establish the parents’ legal position and to
devise adequate dispositional alternatives.

c. Standards for counsel. The participation of
counse! on behalf of all parties subject to civil
child abuse proceedings is essential to the strategy
of the model system. In addition to the participa-
tion of counsel, certain standards should be met
both with respect to the provision of counsel and
the performance of counsel.®

e To insure competent and adequate repre-

sentation, adequate provision for support-
ing services must he made available. Such
supporting services should include investi-
gatory, expert (medical, psychiatric, psy-
chological) and other non-legal ‘services.
These should be available to counsel and
client at all stages of the proceedings.

@ Any plan for providing counsel to private
parties should be designed to guarantee the
professional independence of counsel and
the integrity of the lawyer-client relation-
ship.

Counsel should be provided in a systematic

manner and under- a coordinated plan

which assures independent sources of
counsel for parents and children.

¢. Appointments through defender systems or
legal aid/ legal services systems should be.
made in a manner that takes into account
the caseload and experience of the staff,
and the complexity of pending and foresec-
able litigation.

e Appointments of counsel from a panel of
private attorneys should take into account
the same caseload, experience, and com-
plexity of litigation factors above. In addi-
tion, such appointments should be made in
a rational, systematic sequence. An ade-
quate plan for compensation and reim-
bursement of counsel for necessary legal
and supportive services should be devel-
oped and implemented. Neither the ap-

" pointment nor the compensation of counsel
should be or appear to be contingent upon
counsel’s relationship with the court.

e Coursel involved in child abuse proceed-
ings, as all members of the bar, is bound
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to know and is subject to standards of pro-
fessional conduct set forth in statutes,
rules, decisions of courts, and codes, can-
ons or other standards of professional
conduct,

A lawyer engaged in child abuse proceed-
ings typically deals with social work and
pmteuive servicee agency persunnel and

ms[ruct thc: chent to du 50 unlﬁ:bs auch
cooperation will jeopardize the client’s in-
terests or rights,

Lawyers involved in representing parties in
child abuse proceedings should qualify
themselves for participation in such pro-
ceedings through formal education. asso-
ciation with counsel experienced in such
proceedings, or by other means.

Where counsel is appointed for the child
and the child is capable of considered

G3

Qf the z:hents mt&rest shﬂuld ultlmatély
remain the client’s responsibility after full
consultation with counsel.

Where a child is incapable of considered
judgment on his own behalf and a guardian
ad litem has been appointed, primary re-
sponsibility for determination of the pos-
ture of the case rests with the guardian and
the child. -

Where a guardian ad litem is not appoint-
ed, the attorney sh@uld ask that one, uther

hﬁ m.f:ds the. Lummumty fdt;lllIlE.'§ d\fdlld-
ble, and all other circumstances that a
careful and competent person in the child's
position should consider.,
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NOTES

(DKempe el al.. see Section LA, n. 5 supri.

“A major dingnostic feature of the syndrom
dise ncy between elinical ﬁﬁdings and the hist
supplied by the parents* i
ered in any child ex
subdural hematoma, failure to thnv;i soft lissue s‘wzllmgs or
skin bruising, in any child who dies suddenly, or where the
degree and type of injury is at variance wnh the history given
n,gdrdmg the oecurrence of the trauma,

DeFrancis and Lucht, see Section 1LA. n. 13 supra.

(Mhid.

YFontana, see Section LA, n. 37 supra.
This book provides a survey of the problem of *Malireat-
ment™ in the U.S, and especially in New York City, and
impassioned plea for more public and private efforts at preven-
tion and treatment,

“’Fmsu see Seetion LA, n, 15 supra.
ve '*lppru;uhé\ to th pmhlgm of Ehild ;lbL;E include

ing thﬁ dLh ﬁdl d‘ipu:t “L Lall; !hxs lncludu any
non-accidental or serious physical injury, but it is often broad-
ened to include negleet, sexual abuse, and in a few states emo-
tinnal abuse.”
Conen and Sussman, Model Child Abuse Law, ses
LA. n. 17 supra.
Thc model law drafted by Sussman and Cohen defines abuse
An abused child is a person under 18 years of age who is
suffering serious harm or sexual molestation caused by those
rgspnnsxhlg fnr his care or thh tcmpnmry or pr;rmsn.mt con-

Section

clude serious *mental” as well as physical harm.

®DheFrancis and Lucht, n. 2 supra.

The preface of this volume notes that the mature of the stat-
utes may be punitive or curative, j.e, identifying abused chil
dren for purposes of social planning to prevent further abuse
and for meeting the needs of the family, as opposed to identi-
fymg, the p:rpbrtr'unr m]ely for the purpose of punishment.
ILA. n. 56 supra,

RBased up(\ﬂ national surveys conducted in 1967 and 1968,
appears that while physical abuse of children oceurs in
strata of society, the inecidence rate is sipgr it
among economicallly deprived segments of the population.

Light, see Section LA, n. 14 supra.

WKz, see Seetion LA, n. 64 supra.

MGil, n. 7 supra.

a greater propensity (o discharge angry and hostile
ings towurds children. He noted further that economically de-
prived families tend to live under more erowded conditions:
the rate of one-parent fumilies is higher: parents have fewer
opportunities to arrange substitute care for t! children: and
having fewer educational opportunit parents” child reari
methads are more traditional with more reliance on physical
discipline.

L
<

“State Iniervention on Behall of Neglect-
tic Standards.” Stanford Law

UMMichae] Wald,
ed Children: A Search for Re
Review, April 1975,

pra
$ the physically injured child who sinks
most deeply into h!ﬁ]‘i:” Sometimes the child with burns and
fractures responds more readily to treatment and f{riendly
overtures than the child who shows no evidence of inflicted
injury. . .There must be something more to child abuse than
just the battered child syndrome.”

E. Maginnis, E. Pivchik and M. Smith, A Social Worker
Looks at Failure to Thrive,”" Child Welfare 46:335-38 (1967).
[AB#35]

Failure to thrive is a syndrome of infancy and early child-
hood characterized by growth failure, malnutrition, and retar-
dation of motor and social development. A 1964 study of 15
childreh admitted to Boston's Children's Hospital Medical
Center with a diagnosis of failure to thrive showed that 42 of
the 50 thldf@n with no primary organic illness were under the
age of 2, the average being 12.5 months,

B.5. Kuoel, **Failure to Thrive and Fatwal Injury as a Contin-
uum,”” American Journal of the Disadvantaged Child 118:565-
568 (1969). [AB#33)

Thls article, summ.lrmng thearies of causation of fal]ure to

nfﬁ:rs th e case ﬁriCS illustr

IZ’Cnheni Child Abuse Reportial Practices and Services, see
Section LA, n. 54 supra. :
; cting the Child Victim of Sex
Fédcr'xi Probation (American
c Assmﬁ an, Chl]drt:n s Division, 1971).
‘H’W.le no. I} supra.

““'l‘ﬁumnn; Sgroi, “Sexual Molestation of Children.” Chil-
dren Today, May-June, 1975,

UN fhid.

(#WiShirley Camper Soman, Let's Stop Destroying Qur Chil-
dren: Society’s Most  Pressing  FProblems (New  York:
Hawthorns Books, 1974),

“[The sexual offender] was reported to be a fine, normal
young man by fellow teachers. His picture appeared in the
newspaper. He looked strange --staring, wild-looking -- strange
enough to satisfy anyone’s feelings. . .that he really is very
different from the rest of us,™

U9 Interviewing the Child Sex Victim." Training Key #224
{International Association of Chiefs of Palice. Professional
Standards Division, 1975).

“Younger children may be genuinely confused about the
attack. The vietim y know that something unusual oe-
curred. but not that something ‘bad’ or significant took
place. . . The concept of ‘protection through innocence’
should be recognized by police officers. The premise of the
concept is that the young child, because of her lack of aware-
ness of al taboos violated, will not wﬁ:r a long-lasting
emotional disturbanee from a sexual assault.’

{ “’Dcl‘rmms n. 13 supra.

Zhbid.

20 bid,

2 b,
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29Wald, n. 14 supra,

@MDeFrancis, n. 13 supra.

@6 Training Key #224, no. 19 supra,

@NWald, n. 14 supra,

8 Ibid.

29 bid, .

GOE.H. Bennie and A.B. Sclare, “The Battered Child Syn-
drome,"” American Journal of Psychiatry 125(7):975-979 (1969).
[AB#6]

“Lack of knowledge of the developmental skills of children
results in excessive behavior demands,”

Slezle and Fﬂllﬂck see Se;tinn i A.n. 7 supm

C'nsns Df F.Amx!y D;smrg'm@ﬂmn! ng,ram;. m
ren, E. Pavenstedt and V. Ber-
1971), pp. 59-

Envnmnmgnt
Soften Their Impact on Ch
nard, eds, (New York: Behavioral Publicatiohs.
74. [AB#18)

“"Another recurrent event is the history of orphanage or fos-
ter home placement of the mother early in life. It is precisely
this finding that has led one to question relianee on placement
away from home as a treatment measure, Most of the mothers
who were placed during their childhood are extremely fragile;

they have little energy to cope with their family of are chroni-
cally depressed or both™,

N.A. Polansky, D. De Saix, and S.A. Sharlin, Child Neglect:
Understanding and Reaching the Parent (New York: Child
Welfare League of America, 1972). [AB#19]

The author's study of neglecting parents concludes that the
“apathy-futility syndrome'" reflects a perv: ted,
and early damage in the maternal personality which is very
difficult to reverse in adult life.

MN.A. Polansky and N.F. Pnlansky **The Current Status of
Child Abuse and Child Ne in this Country -- 1968."" Re-
part to the Joint Commission on lhv: Mental Health of Chil-
dren, Washington, D.C. (University of Georgiun). {AB#20] )

The abusive pa,n:nt is generally described as one who has a
drive to destroy his child and shows the following characteris-
tics: immature personality: no remorse at his behavior: refusal
to seek or allow outside help; repetitiveness in his abuse: and
neglect or abuse in his own childhood,

James D. Delsordo, “Protective Casework for Abused Chil-
dren,”" Children 10{6):213-218 (November-December,
[AB#12]

Parents exhihiting overflow abuse are unable to cope with
**. . .their own frustrations, irresponsibility, and lack of helief
in themselves and anything else.”” They compensate by abus-
ing anyone or anything, especially a child who becomes a bur-
den for them. They lack the mental and physical energy neces-
sary to establish a healthy family environment.

mll-(cmpe .md Htlfr’:r Ed’i . Ht"piﬂg the Battered Child,
" see Section LA, n, 31

supra,e
Child Abuse can be seen either as a soc

ial problem or a
it must be decided whether the
goal of c¢hild uabuse reporting is 1o prevent further abuse, s
guard and enhance the welfare of such children, and., when
possible, preserve the family unit. or the goal is the prosecu-
tion of a criminal act.

3Cohen, Child Abuse Reporting Practices and Services, n,

criminal offense. Therefore,

12 supra,
‘This study ﬁnds that the major reason for underreporting.
especially by p ¢ physicians. 15 due to unfamiliarity with

the law, fear of involvement in lengthy legal processes, effects
on doctor-patient Telationship, and fear that reporting would

not be consiructive because of the lack of available treatment
serviees.

UNLevine, see Section LA, n. 55 supra.

“Requests for investigations and the implementation of
services rarely cmm.ue frDm the parents, instead, they arise
1 of the community, most
relatives, nclghburs clergy, police, and other social
agencies with whom the parent has had contact.”™

Yvonne M. Tormes, “Child Victims of Incest - A Sub-
study Based on Data Produeced in Research *Protecting Child
Victims of Sex Crimes Committed by Adulis’’ (The American

Humane Association, Children's Division).

The following statement, although made explicitly concern-
ing father-daughter incest, is not limited to this calegory of
abus:: “It upp:.;rs fmrn lhr; material presenmd lhus fdl' that

soli arny is brnkgn by
¢y or family quarrels).
interference is further
initial complaint was

corroborated by the faet th;\l after the
iled, four families moved, or changed
ild not be eonvieted,

A National Survey of Attitudes of
als Involved in the Reporting of Child
(New York: Institute of Judicial Adminis-
Association, Juvenile Justice
ript) [AB#48)

One finding of the study was that most respondents to the
survey viewed existing reporting laws as satisfactory. The
main systemic defect - underreporting -- seemed closely relut-
¢ed to the respondents’ dissatisfuction with the implementation
of those laws and the provision of services.

3% Fraser, see Section LA, n. 15 supra.

®81Sanford N. Katz, Melba McGratt
Howe, “Child Neglect Laws in Americ
erly 9, no. 1 (Spring, 1975).

G 1hid,

“Neglect is an uneertain concept both legally .md in social
application. [ts mest obvious definjtion is a chronic re by
adults 1o prolect children from obvious physieal dang-
er. . .But the concept of neglect cun also include the failure
o ensure the positive social und psychological development of
the child L!ﬂdt:f this definition.”

Fontana, n. 4 supra.

A. h:ldushmi Child
Macmillan, 1974). [AB#15]

*"Neglect appears to be a response to social stress. More
often than not, the neglectful mother has no hushand, is living
on a marginal income and in substandard housing. and is re-
sponsible for the eare of a typically large family of children.”

the testimony, and the offender ¢
GICohen, Stephen I1..

Selected Pro
Abuse and Neglect
tration, Inc., American Bar
Standards Projec¢t) (Unpublished Munus

and Ruth-Arlene W,
St Family Law Quart-

Welfire Services (MNew  York:

“Abuse appears o be a response to psychological stress.
The parent is reacting to internal conflicts. sel vne child in
the family as a vietim an ponds o his mishehavior in a
disproportionate manner., nili
s are generally socially isolated families.

BRILjght, see Section LA, n. 14 supra.

Monrad G. Paulsen, “Child Abuse Reporting Laws: The
Shape of the Legislation,” Columbia Law Review 67. no, |
(January. 1967). [AB#108]

“Without adequate resources to hack up a reporting plan the
entire effort is an exercise in futility. . .No law can be better
than its implementation, and its implementation can be no bet-
ter than the resources permit.”

51
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“0lames W. Carpenter, *“The Parent-Child Dilemma in the
Courts,” Ohio State Law Journal 30 (Spring. 1966), pp. 202-
309. [AB#89]

A good statement of the conflict around abrogation of I
isged communications can be found in the following:

A]thmug at Egmmmn faw there was no pnvxlc:gv; for dﬁclnx

Dhm fﬂ]lnw:d other states whlch hdd
i |ng: The Dhm st.mm. pmhlh, X

a é:iricm in lhdf re:lﬂtmn ’The purpose nf lhi; rulc i
uge disclosure hy the pdnent S0 45 lo md thc ph cian in the

Dn'lllIdlan

/e in mind later litigation when they consult
n. However, this might well be the policy in
a child m,glex:l case where the parent would otherwise be dijs-
couraged from seeking tr ent for a child in need of it if the
I bsequently be prosecuted for
his conduct. Even so, it would seem that the parent is not the
proper party to assert the ﬁrivilege on h(shnlf nf the c:hiid

. Child Ab sir and the f‘entrsll Registry
Th:: Nmmn 1l Ccnlu‘ fur Prevention and
ed Manu-

seript). [AB#‘?E]
Fraser cites u need for some leverage to force professionals

o repmi ‘;U%ﬁéclr‘.d child abuse, and also for a ~physical plant
child abuse are recorded and appropriately
Thcn= are three major goals of the registry:(1)
(2) 1o uid phy ns and/or
(3} 1o track hospital and

cnerate statisties on abuse;

courts in the determinition of abuse:

doctor shoppers,
Ibid.

s of modern society
pitat I ng pareats). The solu-
tion presented is a Federal Central Registry or, alternatively,
the develnrﬂicnl of a central regiﬁtry by each stae with reci

¢ of information. Fraser
ixdw, tles thc sccund al[urﬁsuwg ds being more acceplshle 1o
most people. and probably more feasible.

Mewberger and Hyde, see Section LA, n. 51 supra,

Statutes which provide for central registries do not always
hive expungement and limited nccess provisions. and it is well
to remember that information submitted 1o such 7 registry may
be used at a later date 1o raise the issue of the fumily’s com-
petance or risk 1o the child.

“DMadel Child Proteetive Service Act. se
23 sup

H3 hid,

Al the information contuined on the following initial, pre-
liminary, progress, and final reports shall be entered in the
central register . | including an evaluation of the unmet needs
of the child or family. and the cunses thereof, including the
unavailability or unsuithility of existing services. and the
need for additionul services, provided, however, that silthough
a final report hised upon a determination that the case is un-
founded has been filed for the purpose of removing the case
from the central regisier. the child protecti
ven if the child or family is otherwise in need of
services and voluntarily accepts such services.™

6

e Section LA, n.

vice need not

close a1 cuse

Hh Thid.

"
)

6

A9 [hid,
“Tere: shall bg:- a central register of child protection ea
ill be used to immediately identify and locate
prior reports or cases of known or uspected child dbus: nr
maltreatment in order to assist the diagnosis of s
ces and the evaluation of needs of the child and his
dncluding, but not limited to, the nature of cases
I‘Lpﬂrtcd and the provision of ices, in order to measure the
effectiveness of existing laws and child protection programs
and the need for additional programs and to facilitate research,
planning, and program development.™

8 bid,

UNpid,

**Twenty-three states specify that reports are to be made (o
a single reeeiving agency. ln 17 of these states the designated
UEENCY 5 8 county or st department of welfare; five have
designated a law enforcement agency 1o receive reports: and
Il report made to the juveaile couri, Of the
jurisdiciions not following the above pattern, twenty-one per-
mit the person reporting 1o nohf}, one of two or more specified
ageneies, with th i ing reports o two or
more speeified agencies. ™

D¢ Franeis and Lucht, n. 2 supra
*In 1970, only 19 states maintained central re
egislutive mandate with 26 others keeping centra
as a matter of administrative policy
yeurs, 14 stutes have been added o thg
ccnlml rcgmry is n:qmrr:d hy l;w i

:'yg
wlsen, n. 39 supra.

*“The existence of u central registry used for an
statistical purposes rajses sensitive issues of privacy,
entry in the registry can bring unjustified loss of rcpn ation,
are, after all, human beings who may react
adversely to parents listed in th gistry; further, no firm as-
suranees can be given that the registry will only be available o
author

lenmve pﬂl,
LT

und Lueht, n. 2 supra.

GO ight. n. 7 supra.

“DBesharov. see Section LA, n. 29 supra.

“Even before the pussage of the Federal Child Abuse Pre-
vention and Treatment Act of 1973, which requires reporting
of child neglect as well us abuse, the stutes were bro adening
the circumstances requiring a report, Mnr; than three fourths
of the states now inelude child neglect in their reporting laws,
and a1 handful specifically mention sexual shuse and emotjonl
sbuse or neglect.™

SDCohen and Sussman,

Incidence,™ see Section LA, n

1 be made fairly is that infor-
mation 1ndudmn5 the incidence of child abuse in the United
States simply does not exist. T on shotild not be
interpreted us a pleu tor the more effieient colleetion of dati,
nuT as an argoment against the necessity for services. . Wit
will hopefully be gained from u reading of this hrief pipcr,
however, is that estimuted rates of incidence, which
serve ds “evidence” demonstrating the need for legal of sovial
programs, should be received with a degree of crtion, ™

SWCohen, Study of Child Reporting Practices and Services,
see Section LA, n. 16 f

Reporters rarely receive feedbuck from the agencic
which they reported. This has a negative impact on 1eporting

uften

Lo
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frequencies, especially for hospitals.

(M)0Observations during site visits indicated that agencies
performing emergency removal, or petitioning or making rec-
ommendations fDr removal of custody. seldom had written
guidelines for making these decisio

B81Child Welfare League of American Standards for Child
Protective Service (New York: Child Welfare League of
America, Revised Edition, first printing: 1973).

“Placement of a child. . .should be carried out only when
parents are unable to care for the child, when relatives or oth-
er persons close te the child cannot provide care for a tempo
rary period, and when homemaker service or emergencs
ice. . .is unavailable or inappropriate.™

DV, B, Wylegala, “'Court Procedures in Neglect:
Caseworker and Judge in Neglect Case™ (New York: Child
Wi:l arg LEﬂgUE of Ameri\i"l 1956) pp. 9-16. [AB#{M]

e in court prnccujlngs hy pruli;LthL
cwsgwgrkers Tn dV(‘ld hearing evidence, the protective worker
should work with the family long enough to be able to testif
hims’.r;'lf as to envirnnmem‘ll and ﬁ%'ychulﬂgic‘:}l CDﬁdll

tmn fm cnurt pmcc Ses,
ents admitting their ne
with all the true evid
cords showing tardines
agency reports on the

chmh

pooOT mcdlc.xl records, other sm.ml

ily.

SBIChild Welfare League of America, n. 56 supra.
*‘Legal separation of children from their families can be car-

500N a5 po
9NFraser, n. 55 supra.

child in any legal proce i
have access 1o information concerning the child, introduce
evidence and witnesses, and examine fmy wim«;f.s whc’n testi-
fied. in order to protect the lon
The role may paralle] that of amicu:
being advisory to a dis
hResherov, see Section 1LA., n. 29 supra.
*In child protection proceedings, where the child’s interests
are dlso at stake, the preponderance of evidence standard ap-
pears to be constitutionally sufficient because the need to pro-
cct these helpless children and the difficulty of o g evid-
ence justifly and require this lesser stundard of proof.
6UJaseph Goldstein, Anna Freud, and Albert J. Solnil, Re-
yond the Best Interests of the Child (New York: Macmillun.
1973). [AB#57]
’ .the limitations of law often go unacknowledged in dis-
Too frequently there v attr-

cnssions about child placement.
huted 1o law and its agents o magical power—
what is far heyond its means. While the law may claim 1o es-
tablish relationships, it can in fuct do little more than give
them recognition and provide an opportunity for them to de-
velop. The law. <o far as specific individual relationships are
concerited, is a relatively erude instrument.””

“Some of the impli that cach child placement
be final and unconditional and that pending final placement a
child must not be shifted to aceord with cach tentative deci-
sion.”” .

@ The family's cooperation is usually an explicit factor in
the protective service worker’s agency decision 1o petition for

- power o Jo

ations are, .

removal, Once the agency has stated before the court that
they can't work with the family, the court is left with whatev=
er alternatives exist, of which removal is often the only one.

®35hirl E. Fay, “*The Social Worker's Use of the Cnurt v
Child Abuse: Intervention and Treatment, Nancy B. Ebeling
and Deborah A. Hills, eds. (Acton, Massachusetts: Publishing
Sciences Group, 1975). [AB#51]

*Making a decision to use the courts to help a family is an
Lxlrcmcly serious one. It demands a careful evaluation of the
ily situation and n diagnostic assessment of the family
nbers (including their ability to make changes). . It is
sometimes very difficult after working for improvements with
a family for some time to reach a conclusion — and share our
concern with the family -~ that the situation has not improved
enough; despite our joint efforts, we are going to ask the court
for help.”

hHenri Christian Raffalli, *The Bauered Child - An Qver-
view of a Medical, Legal and Social Problem,” Crime and De-
hnqu:my 16 (19703, p. 139.
the parent 15 an outright soci
t that he has battered his ¢
parents will deny the fact of any battery and maintain an afti-
tude of complete innocence. Sometimes, the denial is a con-
scious attemipt at concealment, but in other cases the reason
for it may be psychological repression.”

655, Katz, see Section 1.A. n, 38 supra.

“Unlike adoption. . .foster care is intended 1o be a tempo-
mry m re - a hi"u'us in thr;- mtal relmiﬂﬁﬁhip of a child with

mrcm and IhE fnste:r ch:ld a,mh!vglcm. The !mEndEd tempn=
rary nature of the foster care should be emphas-

ized. . .Experience has shown that to assume nonperformance
in foster care is realistic. Children placed in foster care remain
in that status lonpger than is generally admitted by many place-
ment agencies.’”

81Geiser, see Section LA, n. 41 supra.

“*Another point to consider in this case is the lack of any
plan for Phillip. No one is working with the mother: she is not
cager to have Phillip returned to her care. By default he has
cd in foster care for a yu\r and a half. For two-thirds (o

nf the el oster care, this is the reality
: : slan a5 to whether and under
wh;u uruxmsmnces they can return home.

W Ihid.

ingly enough, how purents fecl [about the place-
ment of their children) is related to the reason for the child’s
placement. Thankfu was common in parents whose
dren had been placed because of the mother's physical |
Guilt and relief were common among the parents when behav-
ior problems of the child were the reason for placement.
Anger, on the other hand, is most common in cases where
parental abuse and family dysfunction are the reasons for
plicement.”’

41 Thid.,

“*Being rescued from parental neglect is only the beginning
of their troubles, The services provided for these children by
the state turn out to be a form of public negleet, an llusion of
caring, It takes awhile for the children in care to realize they
hive been doubly ill-treated. In the meantime, separated from
their purents, they sit and try to puzzle out, *“What happened
to my parents that [ had to leave them?™”

n LA, n. 42 supra.

This study reports findings that emerged in the course of a

longitudinal study of 624 children entering foster care in New

67
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York City during 1966, Of the 624 children, 407 had been dis-
charged from foster care (i.e., foster home or instiution) hy
the end of four years: ing for these children cost
83,567,672, The 217 will under care had already quiiirLd am
expenditure of £3,636,321. Relevant average costs per child
were $8.766 and $16.757. Projections from aviiluble hylru
showed, for example, thut for the 161 families where the chil-
dren were stll in care, cost of keeping them to maturity would
tolal 523.652,0277 Erom experience, this is not unlikely to oe-
cur. Potential savings through returning children o their own
homes or inging adoption are identified. Besides waste of
children’s lives, financial losses attendant on failure 10 arrive
al prompt case decisions, or endlessly awaiting parental im-
provement that does not oeeur are extremely large.

Levin, see Section LA, n. 55, sup

n,jct;l plm.nh upun th’ suhwnunux ruﬂu,lmn of lhur own
onal childhood :ﬁpumm,u What then surf 1608 18 i
conceptuali N s a rescuer of ehildren™
parents, 4 superior parent protecting the vict
an ‘avenging angel” acting on the child’s behalf. ™

TUKatz et al., see Section LB, n 36 supra,

T fhid,

MLevine, see Section LA, n. 55 supri.

Levine argues that a \\ulr‘uh warrant should be required 1o
be obtained by child welfare investigator: that parents should
be nted and informed ifth Amendment privilege 10
refuse to answer any ons, should have the right o court
review of agency uaction, and should be grin the right to
consult with an attorney at any stuge of the proveedings,

THFraser, see Section LA n. 1S, SUPTL

A puardina ad litem ild be appointed to represent the
child in any legal proceedings, to make a factual investigation,
have aceess o information coneerning the child, introduce
L'wd Ce .md i s, and examine ,my witness who testi-
erests of the child.

with the opinion

ﬂu; rulc miy pgmlllgl lh.xl nf amicus ¢
being advisory to a disposition,

Jack L. Smith, “New York's Child Abuse Laws: Inadequa-
cies in the Present Statwtory Structure,”
S5.(1970), pp. 298-305.

The author examines the problems of coexistence of two
statutory laws: Article Three of the Family Court Act (1962)
and Article Ten of the same Act, enacted in 1969, Essentially,

Cornell Liaw Review”

Article Three is @ neglect proceeding whereas Article Ten is
more limited in scope for the purpose of protecting ¢hildren
who have suffered physical abuse. They differ procedurilly in
that under Article Three (the neglect proceeding), the child is
represented by o law guardian appointed by the court while
under Article Ten, the abused child is represented by i police
attoriey or assistant distriet attorney.

TYBarbara R, Grumet, " The Plaintive Plaintitfs: Vietims of
the Battered Child Syndrome, Family Law Quarterly 4 (1970),
pp. 296, 314,

(7"1!’]"

s vbservation h.n been made by attorneys represent
ing both parent i tlect proceedings, as well
a3 attorneys representing pL‘Illll\IlLf‘\\ (welfare departments or
city counsel). It shuuld be nulcd that the attorney for the peti-
tioner and the child’s an il litem) may well
have divergent pos itional stage; of. Report
of Seleet Committee on Ct Id Ahuxg New York Staie Assem-
bly. Percy B, Buryea, Ir., Speaker (April, 1972), Appendix C.,
250, wherein it was observed that law guardinns, especially in
urbiin counties, “*play a positive wirtehing role during the court
proceedings . ., in effect [they] have assumed the role of o
seeond judge ...

ThRobert A, Burt, “Foreing Protection on Children and
Their Parents: The Impact of Wyman v, James.”" A ichigun
Luaw Review 69 (1971), pp. 1259, .

It may be the case that children want 1w remain with their
parents even though they have been malireated hy them.

TigGoldstein, Freud and Solnit, see Section LB, 0, 61 supra,

"'This, for example is the situation in the Family Court
of the District of Colimbia.

WiThe source for the accompanying standards s larpgely
from L. Teitelbaum, “Role of Counsel for Private Partjes."
druft prepared for the Juvenile Justice Standards Project of
the Institute of Judicial Admi tion and the American Bar
Association, New York, 1975, (Mimeographed.) The Juvenile
Tistice qmﬁd.‘lfdﬁ ijzgl i\ suprmrlc'd hy gr, s fmm th M-
¢, the
the i\ndrcw Wé MLllun Fnum il

hnduwm;nl.
tion, the Vinceni Astor Fou
Foundation. The views expressed in the Teitlehaum draft Gind
the views expressed herein) however, are those of the authors
respectively and do it nucuqs;lrilv rcpn;'scnl ]‘m\iliuns uf th
Yuvenile Justice Standard
zations or the funding sources,
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CHAPTER lil. MODEL SYSTEM DEVELOPMENT

A. Strategy Concepts for Model
Syste,mpevelopment

Social intervention technologies are primarily
concerned with changing individuals or institution-
al system. In order to impact on the handling (i.e.,
identification, intake, diagnosis, treatment, legal
processing, etc.) of individual child abuse cases,
in our judgment, aspects of the organization or
structure and deployment of institutional re-
sources (e.g., lay enforcement, social, medical,
judicial, et al.) needs to be changed. At the same
time, education of citizens and professionals is
needed which focuses discussion on why these

-institutional functions and resources need to be

changed and strategy alternatives for change.

It is a truism to state that it is hard to plan and
perhaps even harder to coordinate in human serv-
ice areas. The need for and difficulties of both
planning and coordination becomes very evident
just from an assessment of the kinds of data
available (and not available) in the areas of child
mistreatment. From our field visits and a review
of the literature on child abuse, it is apparent that
most of the valid and important questions on the
phenomena of child abuse lack data-based an-
swers. For example, one of the frequent criti-
cisms of foster placement of abused children is
that (some, a few, many?) children are battered
while in placement and-that (some, many?) do not
work out in their foster homes and are replaced,
replaced and replaced again. But nobody seems to

wasted by) disagreement about what is actually
happening.

Clearly there is widespread **slippage’ in child

welfare data—and in what’s happening to battered
children in child protective agencies, hospitals or
wherever complaints or reports on victims are
handled. Planning may not resolve these ‘‘slip-
page' problems but at least we ought to be able
to have a better grasp of the margin of errof in-
volved and its potential implications for the exist-
ing intervention system. Without such informa-

tion, priorities are set by the workings of existing
institutions responding to day-to-day pressures.
Development of the model system does not
require full information and agreement by every-
body about everything. Rather, more attention in
planning has to be given to ‘‘first approximation
of a reconceptualized problem’'. By looking at the
problem differently, in a systemic context, goals
can be developed to which some numbers can be
assigned (i.e., how things were then, how things
are now, and how thing should be next yean. A
commitment to looking at problems in child abuse
handling differently and using the limited available

- knowledge base more imaginatively (i.e., systems

the most difficult obstacle to overcome in the
model system development process, next to
achieving system-wide accountability (see Chapter
VII, Part 2). Our approach to systems analysis
focuses on the consequences (i.e., possible and
actual outcomes) -of the actions of laws, institu-
tions, agencies and professional activities. In our
judgment, much of what is wrong with child
abuse handling in our society today is that we do
enough about the consequences of our actions,
and is the result of what we have done perhaps
even more than what we have not done. And
these problems may well be intensified under fu-

. ture “*model’’ legislation designed to do more of

the same—perhaps too well.

Much of this problem of overintervention and
related under-conceptualization results from deci-
basis of professional judgments without the parti-
cipation of those whose lives are affected. This
fact is true of human services in general as it is of
child abuse. Participation could take the form of
involvement in diagnostic or other decision-mak-
ing affecting them and their children or adequate
legal representation in court processes. A third
form of participation would be involvement in cit-
izens groups developing service plans and pro-

D) 55
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jects related to child abuse. However, the effec-
tiveness of such participation, in planning groups
or courtrooms, is contingent on who’s listening
and their capacity to understand. In turn, the ca-
pacity to listen and understand to some extent is a
function of education and training as well as expe-
rience utilizing such knowledge.

Court process is a classic illustration of the
problem. Many abusive parents probably would
accept help, but help usually is not readily avail-
able. For some, help is available but they are un-
willing or unable to accept it. This is where the
court is supposed to have a key mle—enfarced
treatment. The court becomes the *‘super-parent”
with the authority to make the abusing parent lis-
ten. **If you won't listen to anyone else,”” the
court says, “‘you’ll listen to me, in spite of your-
self, because I have the legal autthty to make

you listen.” Since emergency services frequently
are not available or not responsive to the abuser's
needs in crisis, the court frequently has to inter-
vene because no one else is involved (although
the family may be known to a service agcncy)
“*Since lhere is no one else to listen to you," says
the court, “you’ll have to listen to me.”

The tragic irony is that until a child is seriously

sacnety may not

beaten, maimed, or mutilated,
pay attention and then the attention is likely to be
coercive state intervention—the worse the case of
dbU'iE the more of that coercive attention be-
Data on the consequences of
suc:h coercive mtervennon in child abuse or mal-
treatment cases is non-existent. It is assumed that
the outcome, at least for the child, will be less
harmful than the harm that led to the intervention
in the first place. We don't actually know whether
this is true: have not attempted to find out: and,
moreover, currently have no way of holding the
court accounmble f(]l' it'a ;;u:ti()nq even if data were
gal mtervemmn pmcea*si lt is preclsely al this
point, around the ambiguity of consequences of
state actions, that planning, related knowledge
base improvement, and different forms of partici-
pgmon of thma ;ﬁ?egled. Shuuld come mg,ether in

The Prescnplwe Pd;kax;,e EmphdSl?E'ﬁ that stmt-
cgy development—that is, goals for change and
means to achieve such goals—seems to be a miss-
ing ingredient for much of the planning in the
child abuse area. More protective service re-
sources per se probably is not a realistic or effec-
tive answer to the systemic aspect of the prob-
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lems in (mis)handling child abuse cases. At the
possible risk of sounding mechanistic, in this next
section we will summarize the central strategic
concepts of the Prescriptive Package in a some-
what abstract form, confident at least that by this
point ;eadeérs are more or less familiar with the
operational details implicit in these conceptualiza-
tions. Our intent is to set the stage for a discus-
sion of educational and training needs for model
system development in the concluding chapter.

. The “‘Gatekeeper’ Concept. Currently, de-
pendmg upon which agency or institution an iden-
tified case of suspected abuse initially enters (i.e,
“‘gatekeepers’’), the outcome of case flow is llke!y
to be different. The three primary “gatekecpers”
of current child abuse handling systems are: hos-
pitals (see Figure A); law enforcement (see Figure
B); and protective services (see Figure C). -

Figures A, B, and C simplify, without basic dis-
tortion, typical suspected child abuse case flows.
Cases enter the gatekeeper agency on a legal track
or quickly move onto a legal track by virtue of
the agency's intervention, or enter on a non- legal
track; within the agency, the case may move onto
a legal track, in the instance of protective serv-
ices; or upon exiting, the case will move onto a
legal or non-legal track,

Tracking—legal and non-legal—is. .the central
dynamic of child abuse handling systems or non-
systems and what we term ‘‘gatekeepers”’ are the
Aey institutional mechanisms for tracking. Chang-
ing pnmary ‘‘gatekeepers’ and the t:ntry/exlt pro-
cesses in the child abuse handling system is the
pivotal change in the organization and deployment
of institutional resources required to: (1) minimize
unnecessary legal tracking of suspected child
abuse cases and its often detrimental consequ-
ences; and (2) minimize coercive decision- making
that infringes on the rights and civil liberties of
the families involved.

Emry processes occur both outside and within
the ‘‘gatekeeper’s’ domain of control, whereas
exiting processes are much more within the “‘gate-
keeper’s control. A strategy element of the model
system is to minimize use of the legal track at
entry so that the suspected abuse case arrives
within the “‘gatekeeper’s’” domain with the mini-
mum of legal encumbrances on the decision-
making process laading up to exiting. Another
slmtegy clement is to foster open access for ap-
pmprmle cases without inducing overload of the

“gatekeeper.” This necessitates a prescreening
mechanism which ideologically and institutionally
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FIGURE A

mechanism

| -
" Intake from

|
. : ) all sources

1

1

Non-legal track
e e "ﬁ

Legal track

"'Gatekeeper'':
Medical institution - -
(CIMC)

Non-legal track

Legal track

e i

Complaints/
reports/
incidents

Legal track

Criminal track

Hospital

,,,,,, Civil eourt
track

Others

FIGURE C

All sources

Protective 1
saervicas
“Gatekeeper”

Legal track

Hospital

“Non-legal track

is as separate as possible from the legal track and

whose behavior and functioning complements that

of the *‘gatekeeper,”

The strategy of the model system for handling
child abuse is developed around medical institu-
tions (CIMC's) as the primary “gatekeepers’ and
public health agencies (ICEU’s) as the primary
screening mechanisms (see Figure A). Model sys-
tem development involves the numerous decisions
and other activities of legislatures, public and pri-
vate agencies, described in this Prescriptive Pack-
age, to shift the primary screening and *‘gatekeep-
ing” functions and responsibilities to ICEU’s and

" CIMC's. Law enforcement agencies would retain,

and improve, a vital role’ in the entry process of
the model system, and protective service would
retain a key role in the exiting process from the
“*gatekeeping’ mechanism.

Chart II presents the attributes of the “‘gatekee-
per's’” behavior and functioning in relation to the
seven ‘‘events’’ describing access to the unit of
the system functioning as *‘gatekeeper’ (Events
1-3), intra-unit handling of the case type (Events 4
and 5), -and exit/follow-up (Events 6 and 7). From
Chart A it can be seen that the model system as-
sumes that the system unit functioning in the key
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CHART II. Aﬂﬂbutes of “Gatek

eeper's” Eehavi

and Functioning

Evenits

Determinants
of Decisions

1. Who enters (and does ot enter) system No - Law and regulations
unit (e.g., everyone, case type) - Precipitating event
Servite Sysiem cunﬁguratinn
- In‘ihlullﬂnd] resources
- Public artitudes
2. Rale déﬁﬂiliﬂﬁ of person entering system No - Institutional type and tradition
unit (e.g., “patient” “chenl , participant)
3. How person enters m unit (e.g., No = Law
coercively/non-coercively. episodically) - Cuse type (e.g., injury}
- Institutional organization
4. What happens (and does not happen) 1o Nu - Law
person after entering system unit (e. g.. - Case type
diagnosis. processing, treatment, hearing) - Standards
- Institutional traditién/ethics
- ]—Eihﬂﬂlﬂglc%‘ available
- Insmuunndl tradition, organization, procedures,
and practices
3. Who does (and does not do) what to the No - Law
person entering the system unit (e.g., - Case type
diagnose, treat, refer. interview) - ‘;l.md.nrds
£. How does person exit system unit (c.g., Yes/No - Luw
legal track. non-legal track, combination) - Case Iypc
- Service
- !nstitmmngx! mecdui‘Cs and practices
: = Public attitudes
7. System unit role in case follaw-up Yes/Na - Law
wstitutional traditions and prictices
Institutional resources
- Bervice system configuration
58



Q

ERIC

Aruitoxt provided by Eic:

role of primary ‘‘gatekeeper’—the Child Injury
Medical Center—has no real decision options with
respect to its internal or external behavior and
functioning from Events 1-5, or from system unit
entry to exit, and only limited, albeit significant,
decision choices in Events 6 and 7, exit, and fol-
low-up. ) )

Up to the point of client exit and system fol-
low-up, decisions are determined by laws and
regulations, model system and institutional stand-
ards and organization, professional roles, stand-
ards and ethics, case type, event(s) precipitating
the case, community service configuration, system
unit traditions, practices and procedures, system
unit resources, public attitudes, etc. The principal
iting decisions open to the CIMC as “‘gatekee-
per’ are: does the patient and family, i.e., sus-
pected abuse case, leave the medical institution
on the legal track or on the non-legal track: at
what point in the post-diagnostic process: and
with what protections from reinjury and resources
for normal development. In other words, the
CIMC is licensed by the state to follow pres-
cribed standards and procedures, to exit a sus-
pected abuse case on the legal or non-lega! track.
Under the model system, the case of suspected
abuse, in most instances. arrived on a non-legal
track at the gateway to the legal/non-legal tracks.

The professional and institutional credentials
and status of the medical institution *‘gatekee-
pers’’ enable them to exercise more discretion
with respect to exiting and tracking decisions than
any other community institution or agency and to
do so on an institutional parity, in terms of real
“adjudicatory™ and **dispositional’’ authority and
power. with the civil court. In effect. a strategy of
the model system is to take the calculated risk of
further empowering medical institutions in the

enhange their “‘countervailing power" in relation
to the justice system. In basic political and institu-
tional terms, this strategy is a major aim of model
system development. The medical institution be-
comes the fulerum for system change, in tandem
with public health services. while protective serv-
ices maintains overall case management responsi-
bility. which requires relatively little system
change but will require substantial additional re-
sources for CIMC and ICEU emergency screen-

ing and services. Likewise proposed changes in-.

the behaviors and functions of law enforcement
oficers require relatively linle system change.
Deemphasis  of criminal prosecution of child

abuse cases in communities where it may be ex-
cessive requires no new legislation and only a
minimal addition of new resources for specialized
juvenile units or police training activities.

2. The *“‘guardianship’® concepl. An extraordi-
narily complex array of laws, institutions and
agencies, regulations and practices, professional
specializations and subspecializations, information
transfer and processing activities, etc. are in-
volved with the problem of child abuse. What is
mindboggling about this maze of systems or non-
systems for the citizen of average intelligence
surely is confounding and, moreso, frightening for
the families actually involved. The endangered
child certainly needs protection when there is a
substantial likelihood that he/she will suffer seri-
ous harm. However, both parent and child need
protection from possible harm in the process of
intervention that can only come from two general
types of ‘‘guardianship’: (1) systemic, in which
laws and institutions or agencies and systems are
constrained from behaviors and functioning po-
tentially injurious to the family life involved; and
(2) individual, in the form of adequate legal and
lay advocacy for the interests of the child and the
parents prior to and during any legal process.

a. Legal safeguards. Laws structure and sanc-
tion the system of state intervention along a con-
tinuum of non-coercive to coercive activities.
When the grounds for coercive intervention are
and misconduct, the system will operate with
tendencies toward overintervention and punitive-
ness. neither of which necessarily serve to protect
endangered children from harm.

When laws are specifically focused on a child’s
injuries and reducing risks to the child within its

tion tends to be constained and less punitive.

Narrowing and specifying the grounds for state
intervention in child abuse establishes a systemic
“*guardianship’” for children’s and parental rights.

Legal representation for parent and child and
advocacy for the child in the form of a guardian
ad litem, at the earliest feasible point in the deci-
sion-making process leading to possible legal
tracking and child removal, provides individual-
ized “guardianship.™

Both forms of systemic and individualized
“guardianship™ are proposed in the model sys-
tem.

b. Information safeguards. Reporting laws are
intended to generate reports and  information
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about the personal history and characteristics of
“wrong-doers,” in this case suspected abusive
parents. Reports tend to generate a surplus of in-
formation about individuals in relation to a scarci-
ty of ‘institutional capacity to utilize thé informa-
tion. The quantity and type of information gener-
ated by reporters and retained by report recipients
is so potentially dangerous to the - individuals, and
even to the agencies involved, that it has to be
treated like poison or radioactive material: segre-
gated areas; scrupulously handled. only by au-
thorized parties; destmyed at spemﬁed times: etc.
Arsenals of such *‘poison™ are innocuously
alled ;entr"xl reg;sters makmg no mentmn Df the
Lll\EWle thE: persons supplymg new raw materl—
als for processing in these 1nformdtlon arsenals
are blandlv ;all&:d repurtars Adv*mged technnl-

vm;ed that imy Lﬂmhmdtmn uf laws dﬂd regula—
tions are adequate safeguards for the pmllfemtmn
of such potentially dangerous materials in state or
in national “clearinghouses.”*

Consequently, as indicated in Figure D, in the
model system we propose to do away with central
registers as a key strategy element of ‘“‘systemic
guardianship.” Instead of central registers, we
propose two completely separated and functional-
ly differentiated information mechanisms: an in-
formation system to gather Statistics under the
provisions of Title XX of the Social Security Act,
for the purpose of monitoring performance of the
child abuse handling system; and a limited infor-
mation file. attached to court information manage-
ment systems, on adjudicated child abuse cases.

B. Education and Training for System
Development

The proposed model system provides a means
fc)r states dl‘lﬂ their Liti?ﬁns to reassess thc: way
ndture Of I,,hc; prnb!ﬁ:m a5 we kngw lt,i Thu. 5 es-
sentially what Title XX of the Social Security Act
asks of states anpd their communities in relation to
the whole gamut of human service needs. This
reassessment and planning process can result in
more of the same or in strategic redeployment of
available resources and reshaping of service deliv-
ery systems to accomplish specific objectives.

which  discusses the NCONA'S mational
data collection system on neglect and ahise.

*See Appendis V.,
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Once these objectives and strategies have been
developed, with the fullest poqsible public parti;i—
ipatioﬁ

the pmfessmnals mvc,)lved acc:ompamed by edu;a-
tion efforts aimed at creating an informed citizen-
ry. Training ;'md education whic:h c:cjﬁfnrms to the

educatlon shmuld focus on obt.,umng f&'Eddek for

preparation of the annual CASP Plan's provisions
for child abuse amelioration, which should be the
primary framework for statewide legislative,
budgetary, and administrative aspects of system
development. '

Education and training, therefore, should be
designed as a two-way process. For example, in
presenting what is known about the handling of
child abuse, an attempt should be made to assess
the adequacy of the application of what is known
in terms of intervention resources or techniques,
diagnostic procedures, legal processes, etc. What
are the major prﬁhlﬂr‘“; or obstacles in implement-
ing the new system? How are professionals. and
the public responding to the new system? How
are the key agencies in the diagnostic, legal, and
treatment process handling their responsibilities?
Are the objectives of the child abuse handling
system being fulfilled? Which operational prob-
lems need to be dealt with first? Is more perform-
ance data needed on these problems? Is the Title
XX monitoring system providing this data in a
usable form?

The model sysiem stresses thal cooperation in
reporting will depend heavily on professional and
public perceptions of the non-punitive, flexible
and responsive aspects of the new system and, in
particular, the treatment and service felp provid-
ed to families as an outcome of public interven-
tion and possible legal action. Consequently, lags
.in service/treatment resource development have
to be identified as soon as possible. These gaps in
services will have to be translated into specific
and realistic objectives for priority service devel-
opment activities within specific time frames.
Thus a special emphasis of education and training
needs to be improvement of resource develop-
ment techniques, e.g.. emergency services, relat-
ed to an ongoing assessment of service needs.
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Alternative Child Abuse Information System

FIGURE D
State health, social
services, human services,
welfare, rehabilitative
services agency/secretariat
i  _ o _
) Child abuse
Title XX District or - irﬁfﬂfrr’najﬁ(?ﬁ
statistical famlly court file (CAIF)
data and information
reporting management S
system: system /
¢
S B —
. B Criminal court
. Information
Regional or
community Management
agencies )
handling System
child abuse
Complaints
and :
reports — = .
— o h. Law enforcement
— e |{CEU g
Reports and
hot:-line e
—te. CIMC -
Emergency = —

room, out-
patient and
in-patient
cases

It is anticipated that existing federally funded
Resource Development projects, several of which
focus on hospital-based service models, can be
adapted to the requirement of the proposed mod-
el. The focus of the hospital-based child abuse
unit under the proposed model is shifted, howev-
er, from a service and treatment focus to an ini-

type of trauma team. Special education would still
be required for all hospital staff involved in sus-
pected child abuse cases. Pediatric and legal staff
would become more important initially and social
work staff less important., Since the primary
sources of referrals to designated Child Injury
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Mednca] Centers would be ln;al or sub-regional
public health services, the staff of these ICEU’s
and CIMC’s could participate jointly in training
sessions to ensure the Eonalstency of their case
assessment approaches and coordination of case
handling,

Training for protective service workers would
focus on case management techniques for coordi-
nation of client services and monitoring of client
progress. Protective services would also be in-
volved in provision of services. Case management
should stress the timely provision of supportive
and advocacy services, rather than traditional
therapeutic treatment. Advocacy, as the term is
used here, means intervention on the client's be-
half with other public agencies (i.e.. welfare,
housing) or with the legal system when a family
member is in trouble with the law. Supportive
services include obtaining medical care and
health services, including family planning counsel-
ing; homemaking and babysitting; transportation
and emergency funds; :day care; individual
groups, couples, and law therapy; parent education
classes; emergency counseling and sundry forms
of crisis intervention. In other words, case man-
agement _in practice means a person to whom 2a
parent under stress can turn, 24 hours a day, for
resources to help meet their needs and that per-
son is responsible for arranging for various com-
binations of services, follow-up to see how they
help. and dm.umentmg progress and problems. *

The training of law enforcement officers within
the framework of the model system should be an
on-going process in each locality. This training
siould take place in the context of police crisis
intervention training. By focusing the legal defini-
tion of child abuse on physical injury, and requir-
ing that in every case of suspicious injuries the

Berkeley Planning Associates is preparing a ‘*Handbook for
Implementing  Community-Wide Child Ahuse and  Negleet
Service Programs™ which will provide the content and guid-
anee {or developing training programs in case Mmanigement,

Injury Child Examination Unit be contacted or, in-
severe cases, the child be transported to a desig-
nated hospltal the police officer’s initial tasks are
simplified, namely: (a) determining the nature and
extent of the problem and (b) referring the possi-
ble crisis victim to the appropriate medical institu-
tion community service agency.

The model system urges the development of
family court divisions within the highest state
court of trail jurisdiction to coordinate the judicial
interventions into the lives of families involved in
child abuse cases (as well as other family-related
jurisdiction) and to facilitate the complex and
time-consuming process of handling adjudication
and disposition for such cases. Adoption of Ehl]-
dren and its legal antecedents (voluntary or invol-
untary, termination of parental rights), guardian-
ship of minors, and the range of dissolution of
macriage issues need to be handled in one family
court as well as intra-family criminal offenses (not
resuiting in death). Perhaps no amount of training
of judicial personnel can equal the advantages of
a family court division which opens judicial as-
signment in family matters to the highest status
judges of the trial court.

On the other hand, judges handling child abuse
(and neglect) cases need to acquire initimate
knowledge and first- hand experience of the dy-
namics and circumstances involved in such cases,

- which only accompanies longer tenure on the ju=

venile court bench. One way of overcoming this
problem is for judges handling child abuse cases
to avail themselves of the professional and agency
resources and experience available in their com-
munities or within their state pertaining to child
abuse. Frequent contacts with these persons and
agencies engaged in providing diagnostic, treat-
ment, and services to abusing families can acceler-
ale the necessary learning process. Where refer-
ees are utilized in child abuse cases, as part of
on-the-job tmmmg, specialized "and intensive on-
going training, in the community or state-wide
child abuse system, should be scheduled for them
by the presiding judge.
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CHAPTER IV. THE EMERGENCY INTAKE
EXAMINATION AND SERVICE PROCESS

There are very few community treatment and
helping services available to families with mal-
treated children. Within the broad scope of mal-
treatment of children covered under existing ne-
glect and abuse laws, the question becomes one of
focusing resources on one of, if not the most, se-
rious forms of injuries to children. The focus of
the model system is on provision of emergency
access to diagnosis and treatment for battered
children. Physical abuse of children is easier to
diagnose than same other forms of maltreatment
and, in this sense, easier to work with. In other
words, we recommend first perfecting that part of
the child protective system dealing with battered
children, and then expanding from this base of
competence and capability into other- areas of
child” maltreatment as public knowledge and re-
sources permit.

The initial ‘‘diagnosis’” of the child’s injury is
seen as a medical problem -- and not as child
abuse intervention per se, which, unless the inju-
ries are severe and could not have been self-in-
flicted or accidental, prejudges the parent’s fault
or responsibility. The injury may be a cry for help
that, in the first instance, should be answered by
medical treatment and diagnosis of the child while

dliéﬂﬁ@ﬂ alqo is given tﬂ parémal §upport and

spg;ml;zed form of madlgally one:nt«:d crisis mt;r-
vention service to determine whether the child's
injuries require further diagnosis and what type of
emergency support services are needed by the
parents.

The proposed model system aims to move an
injured child as rapidly and as safely as possible
into a medical diagnostic process; minimizes legal
and quasi-legal judgments about alleged child
abuse, particularly by law enforcement and/or
protective services, prior to application of these
medical diagnostic procedures; minimizes-legal
judgments regarding child abuse during the medi-
cal diagnostic process: provides protections for
the legal rights of parents and child from the ini-

tial identiﬁcaticn poim thmughout the oFﬁcial in-

msmmmakmg pmccss on allegf;d chlld abuse cas-
es into a civil court adjudication process in order
to provide due process safeguards and adequate
legal representation for all parties.

The final test of the definition and occurrence
of child abuse will take place in a court of law
under constitutional safeguards. This emphasis on
utilization of the juvenile court, as a court where
the rule of law prevails, is not the product of na-
ivete or ignorance about the juvenile court of to-
day. Indeed, it may be that until juvenile courts
become family court divisions, within the highest
state court of general trial jurisdiction, it will not
be passibla to ddéi{h mJy handle the judicial de-

Whether based in urb:‘m or in rural 'll'EHSi the
basic organizing concept of child abuse interven-
tion is that of an emergency child care and pro-
tection system. In urban areas, the proposed sys-
tem designates the local public health agency as
the re:;plent of all reports of suspected abuse or
child injuries of any type. A public health nurse
or possibly a physician’s assistant would immedi-
ately respond to the call, accompanied by a police
officer in the instance of severe injuries that may
require emergency transportation of the child to a
hospital or where there is reason to believe that a
home visit in response to a report may result in
hostile behavior by the person responsible for the
child’s care. We are assuming that even in semi-
rural or rural areas, except perhaps for the most
sparsely populated ones, a public health nurse or
a paramedical person, attached to a local or multi-
county agency, could perform the function of ini-
tial screening of injuries for medical treatment or
hospital referral.

The second component of the crisis child care
and protection system would be provision of
emergency services to families, with priority for
such scarce resources going to families in which
there is suspected abuse of a serious nature or
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there is imminent danger to the life or safety of
the child. In these cases, the child would have
been referred for further examination to a hospi-
tal facility, with parental consent or under a tem-
porary protective custody order or police hold
pending a court hearing, or the child would be
placed under court ordered protective custody in
the home, with relatives or family friends, or in
crisis foster or family day care. Inevitably there
will be problems for any nurse or paramedical
person, however well trained, in distinguishing
some types of cases with respect to the immi-
nence of danger to the child’s life or safety. Only
sufficient. experience with this type of crisis inter-
vention work, supplemented by appropriate train-
ing, will enable public health staff to assess family
emergency service needs related to abuse.

The third component, wherever possible, would
be referral of the injured child to a state-licensed
public health clinic, hospital, or other medical fa-

PRIMARY SYSTEM CONCEPTS

cility for. medical diagnosis of the injuries. The
crisis situation that presumably precipitated a
child abuse report (or a hospital emergency room
intake) continues to represent an emergency situa-
tion, possibly with high risk to the child and cer-
tainly a serious emotional strain for the parent,
during the  diagnostic/verification process,
Consequently, the model system aims to give
priority status to establishing, wherever feasible,
the necessary medical diagnostic resources for
injured children in what we call Child Injury Med-
ical Centers (CIMC). Diagram B illustrates the
“Basic System Concept” for reporting procedures
aimed at ensuring that reports are made by all
sources to three types of recipients: police in
emergency situations, public health agencies in
€mergency or other situations, or possibly to hos-
pitals, where injured children also would be
brought into emergency rooms or out-patient clin-
ics by parents or other parties.

Flow of Suspected or Reported Child Abuse Cases:

Identification to
DIAGRAM B

the Hospital (Child Injury Medical Center)

Police (emergencies)

R
Any Source Walk-ins
B ICEU i, - — - — = — rCIMC
Physician — ————— =

When the police have reason to believe that the
child’s life or sufety is in imminent danger, or the
injuries probably are severe, they would respond
in the manner used for all types of emergencies,
and with full regard for the principles and tech-
niques of family crisis intervention discussed in
Chapter V below. In these cases, the police might
bring the child directly to a hospital for examing-
tion and possibly treatment. Otherwise, the police
would contact the public health agency to make
an immediate home visit to examine the child for

66

injuries. Depending on the circumstances, the po-
lice might accompany (or even precede) the public
health nurse in the home visit.

Ideally, the police involved in responscs to sus-
pected child abuse cases would be specially
trained officers in juvenile units of police depart-
ments, The availability of such specially trained
police officers of course very much depends on
the size of the locality and the resources available
to establish these juvenile units.
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When a public health nurse or a paramedical

“person responds to a report or a call from the po-

lice they are responsible for making two kinds of
decisions: (1) does the child require further exam-
ination and possible treatment at the nearest

CIMC; and (2) if there is imminent danger to the
child's life or safety or if the child requires medi-
cal diagnosis in a hospital, does the family unit

presenting crisis situation (See Diagram C).

g
Selective Concentration of Community Resources
at Key intervention Points
DIAGRAM €
" Initial initial ) Screening of I -
ecamination | | eaminatonor | | avidencefor | u| reganiing |_e| Trestment/
afxlrnjurgd YEFIICE}'IQH 9 petition placement 5?“”93, .
child child injuries = disposition
—F = — = — ——
b~ } f T F el
Public health o Haspital Legal counsel I eivil court -~ Frotective
e for lacal I} P services
e ~ jurisdietion . | g_;
T
o | _
=~ - -
- et | -
Mesting -
T~ emergency needs .~

of family

Again we stress that the purpose of intervention’

is emergency child care and protection for bat-

tered children or children whose lives or safety-

are endangered. The purpose of intervention is

economic needs, behavior or lifestyle, etc. Of
course, information on available community re-
sources should be provided to families that need
it for them to follow up on a voluntary basis.
Moreover, the public health nurse, paramedical
worker, law enforcement officer or any other per-
son involved in handling of suspected child abuse
cases should be trained to view the suspected
abuse situation as follows:

« What are the potential benefits to the child
and the family of initiating a referral proc-
ess for medical verification that could lead
to civil or criminal court action?

s What are the potential risks to the child
and the family?

o What are the alternatives?

L}
Frotective
services

Each of these questions should be asked in re-
lation to the scope of present knowledge about
the causes and treatment for child abuse, the cap-
abilities of the local human service, medical and
legal system to have positive benefits for the fam-
ily and child involved, and the posture of the lo-
cal criminal justice system to treat suspected child
abuse as a criminal matter. In the final analysis,
the capacity of individual decision-makers to hon-
estly ask and realistically answer these questions
will determine the fundamental fairness with
which the model system or any system operates.
We assume that all of the persons responsible for
intervening in suspected child abuse cases. are
motivated by good intentions. Inevitably these
good intentions will impel decisions and actions
that exceed the boundaries or any reasonable
expectations that benefits will result for the child
of family involved which outweigh the risks in-
volved.

Consequently, we have assumed that strict
adherence to legalisms, such as the conditions
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under which Miranda warnings are appropriate,
frequently will lead to violating minimum. stand-
ards of fairness. while complying with the law
and the legal rights of parents and children estab-
lished by law and Supreme Court or appellate
court decisions. Instead, we recommend that each
person authorized to make decisions at each point
in the model child abuse handling system be re-

.quired, as a matter of agency policy, to make the

following kind of simple and strdightforward

Statement to the parent or other person responsi-

ble for the child involved: .
My intention is to help you and the child in
every way possible, starting with a medical
examination for the child and immediate help
for you if you need it. My hope is that these
services will only benefit you and the child.
But I can’t guarantee that. Under our state
laws, injuring a child could result in the child
being removed from its parents, or even
criminal prosecution. I don't want any of
those things to happen if at all possible. But I

don’t control what may happen.

A. The Injured Child Examination Unit
(ICEV)

A case of suspected abuse (or neglect) may be
initially reported or discovered by a neighbor, a
police officer, relative, school teacher, protective
services, court, physician. emergency room staff
or out-patient clinic, etc. Frequently, the police
are the first agency to receive a complaint or a
report. With the establishment of a 24-hour, sev-
en-day-a-week hotline to an emergency number,
accompanied by adequate public information and
education, many initial reports of physical abuse
would be selected out of the total calls and re-
ferred to the ICEU.

After a report of suspected abuse is called into

would be made to the ICEU for an immediate
preliminary examination of the child. In the event
that the report pertains to a serious case of ubuse,
possibly involving emergency removal of the child
from the home for hospitalization, the police
should be contacted simultancously to dispatch a
police officer to take the child into custody.
Under typical circumstances, the ICEU worker
would contact the pirents by telephone and ar-
range to make a visit within 2 hours of the refer-
ral. If the parent does not consent, the ICEU
worker would obtain o warrant for entry into the
home, specifically for the purpose of the examina-
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tion of the child to determine if there are injuries
warranting an examination by the CIMC.,

If such injuries, as defined below, do exist, the
ICEU worker should obtain the parents’ permis-
sion to transport the child to the designated hospi-
tal, with the parent accompanying the worker and
the child except in those circumstances where
there is a risk to the ICEU woarker's safety, in
which case other arrangements can be made for
the parent to join the child at the hospital. When
the parent does not consent to removal of the
child to the hospital for examination, the ICEU
worker would have to contact the police to have
them arrange for a body warrant. For additional
details of the entry examination and removal pro-
cedure, see Model System Chart 1.)

Even when the child's injuries do not qualify
for referral for a hospital examination, the ICEU

needs of other sorts. In such situations, the avail-

ability in the community of a “‘Comprehensive
Emergency Service™* (CES) for children and
their families would be an invaluable resource for
voluntary referral, i.e., informing the family of
the availability of services but not reporting the
family, say, for neglect of other reasons unless
the life or safety of the child is imminently endan-
gered or the child's health is significantly im-
paired.

B. Injuries Qualifying as Potential
Abuse

The key question to be answered by the public
health nurse or paramedical person s whether
there is sufficient evidence of physical injury to
the child to warrant removal of the child from the
home for examination in the designated hospital

facility - the Child Injury  Medical Center
(CIMC).

Physical abuse is defined in the model system
as injuries inflicted by o parent or caretaker. The
injuries include bruises, burns, head injuries, frac-
tures, ete. The severity can range from minor
bruises, welts and scars to fatal subdural hemato-
mas. The determination of abuse is based on se-
verity of the injury, age of the child. and compar-

“1son of the parent's explanation of the injury and

its nature. Below are definitiony (developed by the
Adams County, Colorado. Department of Social
Services)* which can be used in classifying sever -
"See Appendix 1] (-0

"hee Appendis 1 I
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ity of injury, all of which are the type of injuries
qualifying as potential abuse:

Death due to abuse: Child’s death due to non-
accidentally inflicted injuries.

Severely mjured Child found to have multlple
fractures, head injuries, massive bruises, burns
and/or severe hematomas including both old and
new injuries.

Moderately injured: Child found to have a sin-
gle fracture, numerous bruises. » few severe
bruises, burns covering small areas of the body,
and/or lacerations, with no history of previous
injuries.

Physical punishment: Punishment that leads to
bruises or injuries requiring medical treatment
would qualify as abuse. Lash, laceration, bite,
choke, and finger marks are distinctive. The child
may have suffered eye damage including acute
hyphema. dislocated lens, and detached retina.
Burns are mmmonly inﬁigted by Ligdl’éltes forrn-
on IhE pa,lms or snles. Dry Lgn[dct (e,g! mdmmr)
and several types of hot water burns are diagnos-
able. The worst irjury in terms of death and also
serious after effects is a subdural hematoma.
These children often come in to hospitals with
coma and convulsions. Some of them have multi-
ple skull fractures secondary to being hit against a
wall or door. However, many of these cases have
no fracture and the subdural hematoma is due to
violent shaking injuries. Intra-abdominal inju-
ries are the second most common cause of death
in buttered children. These Lh!ldl‘ﬁﬂ present symp-
toms such as recurrent vomiting, abdominal dis-
tention, absent bowel sounds, or localized tender-
ness. The diagnosis of inflicted injury requires a
general medical examination supplemented hy
laboratory data and a trauma survey.” The
types of laboratory tests and radiologic examina-
tons required for a diagnosis of inflicted injury
are dffiéli‘iﬁéd elggwheré In addition to lh'e nature
are first susp::;ted hccgmas Df thc: xmplausmls h|s=
tory that is offered to explain a child's injury.

Unexplained injury - Some parents will be re- .

luctant to eluborate on how the injury might have
happened, and others might say they have no idea
about it. Some will give a vague explanation such
s *"He might have fallen down.™

Contradictory story - Sometimes there is a dis-
crepancy hetween the histories offered by the two
p:u‘ents Am)lht_l‘ common mnti'.ldictiun oceurs

[EeT.

ings, such as a history of a minor accident and
yet the findings of a major injury.

Bizarre story - The child who is under six
months of age is unlikely to induce an accident. A
story such as the baby rolled over on his arm and
broke it or got his head caught in the crib and
fractured it are impossible. Histories of older chil-
dren who deliberately lﬂjUFE themselves are also
usually false,

Delay in seeking medical help - Normal parents
come in immediately when their child is injured.
Many abused children are not brought into the
hospital until the morning after the injury or for a
considerable period of time despite a major inju-
ry. :
In proposing that medical examinations of inju-
ries should be the single primary decision-making
arena for diagnostic assessment and possible legal
processing, it should be emphatically stated that
injuries to children that are caused by abuse are
only viewed as symptoms. The problems suffered
by families who may have abused children cannot
be diagnosed by the injury. Moreover, we do not

-assume that the severity of the injuries indicates

the severity of the family’s problems. However,
until human services are much more available and
accessible to all families, and research more de-

- finitively establishes psycho-social *‘risk indica-

tors,”” in our judgment a model system should
develop medical examination procedures that ini-
tially focus on the *‘effects’” of the problem, with
full legal safeguards.

The necessary process of exploring and defining
“risk indiﬁatarq“ ihould pr0=

the<€; pﬁyt.hn qoual

dmmn" 'xtmn and I‘ESEdl‘Eh projc:ct,a.,
which also have adequate .built-in legal safe-
guards, and not in highly discretionary social in-
vestigation processes conducted by protective
service agencies or hospitals. Here again we
stress that the proposal to severely limit such in-
vestigations does not presume that a medical
examination of suspected abuse cases suffices to
determine a.family’s need for protective services.

C. The Child Injury Medical Center
(CIMC)

A child referred by an ICEU to a hospital with
speciulists in diagnosis of children's injuries needs
care and protection from harm. The parent is ln
distress as well and needs help. Hospitalization
a suspected battered child amounts to an opportu-
nity for time=limited crisis intervention. Where the

slgned
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model system's proposal for diagnosis of the
child's condition differs fundamentully from cur-
rent diagnostic processes used by many hospitals
in dealing with child abuse is in the family evalun-
tion process, Currmlly such hospitalization in-
cludes efforts at in-depth assessment of the family
situation while the child is hospitalized and being
medically diagnosed and treated. The parents and
perhaps other family members are interviewed by
lhf: hmplml mui:rgh:auplumry traumit  team,

,,,,, are contacted who have
an\:n the f'l,, 1ly in the past for family history
data and participation in development of a treat-
ment plan,

During this proc the trauma team
cates.”” i.e., diagnoses, the case and decides on
an appropriate “disposition.” Conceivably. this
transferral of the court’s role and functions 10 a
hospital setting results in both better Tadjudica-
tions’ and “‘dispositions.” But the fact remains
that for all the benign, sophisticated and profes-
sional expertise involved, hospitals are using their
institutional authority an- quasi-legal power to
induce or coerce parents into accepting their **~d-
judication™ and *“‘disposition™ of the case. under
threat of court action, while the child is *“*incar-
cerated,” i.e.. hospitalized. The parent or cire-
taker does not receive a due process heuring with
legal representation and constitutional protections,

Furthermore, the family unit is thoroughly in-
vestigated as part of the hospitul's fact-finding
process without recourse to defense counsel using
discovery procedures, witnesses, or usually even
access 1o lhe pmfesqinn;ll "’jury“ wci;hin; [hg,

“adjudi-

its d,n} in murL the L(‘IHQLUVE \\eu?ht of lh; pru=
fessional credentials and status of the multi-disci-
plinury team, combined with the typical judge's
relative inexperience with child abuse. probably
guarantees that the verdict and disposition will
have been made in o hospital conference room.

The aim of the waodel system is to fully utilize
and, at public expense, develop the capabilities of
dcﬁignmgd husp?ml»& fnr l'ncdicnl di"lgnusia nf T

iz (h!ghl} llthl‘L[lllllill’}’) dcusmnﬂn;;l-.lm;— rcrspnl]=
sibilities in hospital conferenee rooms that more
appropriately belong in courtrooms subject to the
test of adversarial proceedings. Otherwise. the
potential hazards of discretionary and coercive
protective service decision-making. about which
. concern wiis expressed in o previous section,
simply might be transierred to and possioly mag-
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nified in an institutional setting that is even less
accessible to public scrutiny and has an undistin-
guished record of accountability and responsive-
ness to the public,

With these important caveats in mind. the kgy
diagnostic decision to be made hy the CIMC
whether or not, from medical evidence, it dppt‘:dr%
that the child’s injury(s) occurred ip a non-acci-
danl rmmncr or lhr: .mudgnml nature nf lh; mjux
es, lhc thld may bL in ermrdy nf n.,m_;ury mul
the legal questions of the child's protection, cus-
tody and possible placement needs are at issuc

If the child is to be held in the hmpml] \Vllh or
without consent, because abuse is suspected, ei-
ther a petition would have (o be filed or the child
should be returned home within a specified maxi-
mum period of time,

¢.8., 96 hours.*

If the injury was determined to be accidental,
the child would be returned home as soon as med-
ical treatment was completed. The matter would
be dropped. or if the child appeared to be suffer-
ing from neglect, abandonment, etc., the hospital
could proceed under whatever provisions are es
tablished for such cases. The hospital might sug-
gest that the parents voluntarily seek emergency
services, but if lhc.y don’t, no sanctions what-
soever should be imposed.

Every case determined to be non-necidenta!
wuuld be llfcﬂ'ﬂd to lhe munlyluty attorney fnr

r.mlcd !h!h .\huuld occur in L,\:L:I} case,
the child required hospitalization. or
from the home. or nolt,

In short, initially in cases of suspected abuse,
the hospital performs only a medical diagnostic
function, to decide if the case appears to be acci-
dental injury or not. Once the medical aspeets of
the accidental/mon-aceidental issue are resolved,

bes they can be at the hospital, the case would
v then be referred to the county/eity attorney
fn. rurther determination of appropriate legal ae-
tion or the matter would be dropped. No condi-
tions would attach to either decision.

Wheie there is a need to hold the child in the
hospitil beyond an initial period of 24 hours from
emergeney entry into the CIMC (for further/ ex-
amination) or elsewhere (for protecctiomsa-court
order must be first obtained if the parents'do not
However, contrary to the general ‘prac-
of the uapplication for “a Temporary

whcthu
remaov:il

cunaent,
uce, notice
'y temporary custody G honrs
on of custody (48 hours),.

AR initial period of emege
tlis o court-nnthorized exten
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Protective Restraining Order (TPROY should be
required to be given to the parents so that they
cun be present. Their presence is desired because
it should be ut this point that the parents are us-
signed counsel, This TPRO, if granted, should

an additional 48-hour period may be granted after
motion and hearing. If a longer hold on a child is
ssary, an abuse (or neglect) petition would
to be filed with an attached moton for an
extension  of temporary  custody  (where o
TPRO was previously granted ) or with o mo-
tion for the granting of temporary custody (where
no order has previously heen entered).

In every case entering the CIMC where child
( the purent or
caretaker would immediately be informed of the
law, the procedure o be followed in the CIMC,
including the CIMC's authority to hold the c¢hild

for 48 hours. and the possibility of subsequent

urged and assisted o obtain counsel as soon s
case cvaluation suggests the possihility o sus-
pected abuse.

proposed  hospita!-
is to
mize misclassification of injuries which, for the
white and relatively  well-educated population.

A particular focus of the

while umong non-white, lower-educated popula-
tion results in a much higher proportion of “non-
accidental” injuries. Both types of families might
fall into the ~high risk™ category but white fami-
lies tend (o be disproportionately perceived as
“unable to protect therr child from hazards of
their environment™ while non-white families more
often are perceived as abusive parents.

Rather than simply - interpreting this different
pattern of child injuries related to race - the re-

stress.” our proposed system establishes procedur-
al and legal sufeguards simed ot preventing inequi-
ties of classification among “high risk™ families,
This does not mean that sy system can he de-
signed to L:um'pc—l physicians in hospitals to diug-

sy in

nose “raccidental injury’ |
tient cises. so s o eliminate hins related to the
ruce of the patients. Realistically, at best non-
white patients suspected of  abuse, especially
those using emergeney rooms and other out-pa-
tient services. need 1o he protected from prema-
ture and inappropriate misclassification.

Citis, osped

of cases as “accidental” or *‘non-accidental™ re-
lated to race will have to be dealt with as a matter
of hospital policy and systematic monitoring of
outpatient and inpatient data pertaining to cases
that qualify for child abuse screening. This means
that the hospital-based multi-disciplinary  team
concerned with screening child abuse cases has to
have sufficient administrative and professional
support to ensure that screening criteria and pro-
cedures are applied by physicians uniformly and
equitably to all outpatient and inpatient cases
where the chiefl complaints qualify for child abuse
screening.

Screening cases in hospitals with emergency
room/outpatient clinics still will result in a great
deal of discrimination in communities where child
injury cases in more affluent (white) families will
he handled by private hospitals and clinics and

ing. In other words, under the proposed system,
poor children's injuries are still more likely to be
detected, diagnosed as signs of child abuse and
reported to authorities. In this respect, our pro-
posed system -- and any system -- will be basical-
Iy defective and discriminatory in process and
outcome,

Finally, from the standpoint of the realities of
the lives of both white and non-white families, of
any income and education levels, isolation of
child abuse may make even less sense than from
an  etiological  standpoint, especially when the
methodology of intervention is grounded in the
concept  of intentionally  perpetrated  injury.
However, until we have a more precise definition
of the processes of cause and effect resulting in
child abuse. the behavioral and environmental
dimensions of the problem, we have opted to fo-
cus on physical symptoms for screening risk for
recurrence of child abuse. Hence e system is
designed around the following logic:

e A child is discovered to be moderately or

seriously injured.

The injury, in the best judgment of medi-
cal professionals, probably was »at caused
aceldentally,

s 'The child may be at risk for rern_ary, per-
haps even more serious,

# This risk has to be minimized.

e At the same tme, the civil liberties and
rights of puarent or caretaker and the child
have o be protected.

The key questions become: how much interven-
tion is necessary to deal with the causes of possi-

]
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ble parent/caretaker dysfunction, resulting  in
abuse; and how can the appropriate intervention
d;u)mpllsh its aim -- *‘protection’’ - with the
minimum of disruption and intrusion.

The proposed model system assumes a contin-
uation of private physician underreporting for the
foreseeable future. Hopefully, physicians increas-
ingly will refer cases to CIMC’s for medical diag-
nosis, Likewise, over time interhospital transfers
to CIMC's are expected to increase as umpemu
tive procedures are developed. Consequently,
increasing dingnostic workload will become lht,
responsibility of CIMC's, requiring adequate fed-
eral-state financing of the personnel and other
costs required for the diagnostic process. It is
envisioned that the proposed CIMC's would de-
velop from  existing federally-funded hospital-
based multi-disciplinary team projects in numer-
ous metropolitan areas. An equivalent diagnostic
resource to semi-rural and ruml parts of the coun-
try probably would require alternative models for
diagnostic and service delivery functions.

Physicians are reluctant to testify in court.(®
They don't understand the workings of courts.
The’y are cuncerncd ;1bc’r'ul th;, ;1mount Df timg that

m mtermgatmn bv one or more l;lwyg—rs ;dmut
their diagnoses. The amount of time spent with an
abused child and/or parent during and after the
dingnostic process can be considerable and costly.
Usually, there are few personal or professional
rewards in dealing with abusive parents and at the
end of the process of legal intervention is a com-
munity service system that gcnemlly works poorly
for its clients.(3

No doubt additional training for all paysicians,
while in residency, in the complex area of child
abuse and neglect, might lmprﬁve to some degree
the cooperation of physicians in reporting and fol-
lowing up on child abuse.t However. within the
context of existing child svstems across the na-
tion, there is not much re. .»n to be overly opti-
mistic about the p;)l;mml results of more effective
training. at least in the short-term, I
suggested by Dr. Ray E. Helfer that of more
practical impact would he the training of pediatric
specialists in the area of child abuse who would
work, on a subsidized basis, in a hospital-based,
multi-disciplinary child protection team.(5 Dr.
Helfer has proposed special training programs in
child abuse and neglect for pediatricians that in-
clude “*course work in early childhood develop-
ment, the acquiring of interpersonal skills and

It hng i—'-ﬁ.nr;

BB Rk
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counseling methods, extensive experience
the cffects that trauma have upon the growing
child and, finally, methods of implementing

change within his or her community.”

The proposed model system depends very heav-
ily on the diagnostic judgments of pediatric spe-
udhsls in licensed Child Injury Medical Centers
ng multl -disciplinary teams. The amount of
time spent by pediatric specialists in performing
necessary diagnostic procedures, participating in
frequently lengthy case discussions with other
professionals and, as required, with the child and
his/her family, precludes reliance on a fee-for-
service arrangement.(® The pofliatric specialist
involved in child abuse cases must be sialaric
Under the proposed model system, depending on
the population size of the CIMC's service area
and the actual and/or projected volume of sus-
pected abuse cases referred annually for diagno-
sis, at least one or two pediatric specialists would
have to be salaried on a full-time or part-time ba-
sis as members of child protection teams. The
pediatric spe ialist is crucial at both the diagnostic
stage of handling suspected child abuse cases,
i.e.. pre-petition, and in the treatment phase, sub-
cq ent to appropriate court action or u decision

by the CIMC not to refer a case for court action.

In particular, cases which meet the estublished
criteria for referral to the Jocal jurisdiction's at-
torney- for a petition, including possible removal
of the child from its parents or guardians. necessi-
tate the availability of an elite group of profes-
sionals and para-professionals -- a child protection
teumt? - to ensure that, at the very least, the
child that is not separated from its parents or
guardians is in fact protected from further harm
while the family unit is subject to what may be o
protected court process.® The situation that pre-
cipitated a child abuse report or hospitul emergen-
¢y room intake still represents a high-risk emer-
gency situation during and after diagnostic and
legal “intervention. Consequently, the model sys-
lem proposes o give priority status to battered
children as a category of child welfare problems
that should ke protected from the consequences
of suc,h lyplc 11 pmhl:,ms in th hglpmgf pmfuz
siong
m::'xnrm\xcr). umdgqu;n,c ;mcrg;n;}
communication breakdowns, inter- and
fessional conflicts, cte.

In hospitals which have developed child abuse
teams or trauma units, as indicated above, the
teams usually include social workers. psychiutri

Tesourees,
ri-pro-
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nurses, psychiatrists, and psychologists in addi-
tion to the core medical personnel (pediatricians,
other medical specialists, and nurses). Team case
conferences often include representatives from
other community agencies (protective service.
public welfare, probation, mental health facili-
ties), and records from a variety of sources
(schools, police, private social service, etc,) in
addition to the records of agencies present at the
conference.

In view of the importance of decisions made st
these conferences -- whether to file a neglect or
dependency petition in court, recommendations to
be presented at the dispositional stage, the nature
of services to be “‘offered”” for “*voluntary’ a
ertancc by p;lrcm -~ it is suggssled thal m ;tfe:

C
ct

4
of a pGSS!b!E nfzglegt or dép&ndgngy

pre trlnl
case, It would seem appropriate, therefore, that a
representative of the interests of the parents.
whﬂsg behnvmr and ﬁlture altnrmlwcs are hemg

Whlle lhﬁ mlght mtm(luc;e a “thllmg c:ﬂ"r;:u on
the free exchange of information among the
members of the case conference team. this re-
straint on the exchange of information is likely to
be in the direction of excluding irrelevant or un-
substantiated *‘impressions’” which should not
properly influence decisions in any event.

There are several possible forms of parent rep-
resentation which might serve to ensure that the
interests-of the parents are adequately articulated
in these trauma team sessions. One is the inclu-
sion of a “‘parent peer'’ -- possibly a member of
an urgam?atlon >uLh as Parsnls Annnymaus whn
has
and pro;eedmg%

mslde or Uul‘ildL uf the le;f.ll
systeni, and who can lecly identify with the

position. concerns, and interests of parents in
such situations. However. there is the possibility
that such lay parent peers, in a meeting of profes-
sionals who may have had -- or may in the future
have -- the authnrily and power to intervenc in
the peer parent’s family life, may be less than an
effective participant in the case conference and
miy even become a token member of the team.

A professional of equal stature with those mak-
ing decisions at the team conferences -- such as
an attorney representing parents individually or all
p;m:nts. as a class, pefore such groups -- might
more effectively represent the concerns and inter-
ests of parents. It should be noted that. under the
model system, CIMC trauma team diagnostic case
conferences are not proposed to include outside

agency representatives, and the initinl dingnostic
decisions to be made are limited to whether or not
to refer a case to the city/county attorney for pe-
utionin~ and what types of emergency services
might be beneficial to the family during the crisis
period.

For existing trauma unit programs, undoubtedly
this pm'pascd ]i 1imtiun on tjecis‘inn makimg ]’)FOH—

,,,,,, pmcﬁduras Thf: h(’)*’;pim] h"lﬁ‘td
tmum.l units, su;h as the Trauma X group at Chil-
dren’s Hospital in Boston, see their diagnostic
function as developing insight, from interdiscipli-
nary and interugency sources, into the causes of a
particular child’s injury and, as carly as possible
in the diagnostic process, to attempt to ameliorate
the underlying familial problems. The diagnostic
process leads to medical, ice advocacy und
counseling services provided by the interdiscipli-
nary trauma units in conjunction with work done
by community fumily service and protective serv-
ice agencies,

It should be stressed that the full range of mul-
ti-disciplinary treatment and service eflorts are
fully compatible with the proposed model system,
but only after the CIMC's have performed a nar-
rower “‘gatekeeper” function. ie., to make the
decis‘ian as m whc‘:lhc’r it uppt.;lrs m;c:u;s.nry to

5CT

In Dlhzr wo,rd.si as dleUbStd in
Part 1. Chdplgr Ill.A!. the strategy of the model
system places a heavy ethical, disgnostic and le-
gal responsibility with medical professionals as
“gate keepers™ to the court system in terms of
decisions as o whethcr or not a court adjudica-

As will be discussed more f'uiiy in Ch;xptcr VI,
Civil Adjudication Strategy and Process. the kind,
amount and degree of intrusion in family life and
privacy during the CIMC examination process is
constrained, at least initiaily. to medicil diagnosis
until the family has the full due process protec-
tions of a properly conducted sequence of civil
court proceedings which increase the umount of
family sand personal information available to deci-
sion-makers (see Chupter i}{ me %) Thc— f'ull
L‘.‘%lpélhiﬁlit‘:‘i uf lhé ('“IM(

court pm; 33 (5;;:2 Flgu,rtf E) or iiﬁ!il';l decision
had been made by the CIMC or the city/county
attorney not to proceed with a petition.
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Admittedly, this decision-making responsibility
placed in medical institutional contexts is pro-
posed with cautious optimism. The success of
such hospital-based programs for the diagnosis
and management of child abuse will depend on
development of effective interdisciplinary case
mamgement decisi@n m.iking, prc’xc’essgs whi(;h are
handlmg the * gitekﬁepgr Lomplex roltﬁ _

The most important factors which limit effec-
tive interdisciplinary action for child abuse vic-
tims and their families are summarized by Dr. Eli
Newberger as follows:(9

T

e Lack of understanding by the members of
one discipline of the objectives, standards,
conceptual bases, and ethics of the others.
For example, physicians in hospitals often
see social workers’ professional activities
in terms of referring patients to foster
thTlE‘i dnd Ldrl‘ymg on the unp]eas(mt——if

]ies fur 'wlmm thc;y thE‘ lltt]e nmc

o Lack of effective communication from
members of one discipline to members of
another. Possible examples include the
important child-development observations
that nurses frequently make which, for
want of not having been heard, are ignored
in the «rocess of diagnostic formulation
and decision making by social workers and
physicians.

e Confusion as to which personnel can take
whal management responsibilities at what
times. In a hospital, for example, the doc-
tor is accustomed to thinking that he is the
boss: he alone decides when the patient is
admitted or discharged--perhaps only on
the basis of medical criteria. Upon the
child’s discharge, he may expect that the
protective service’s social worker will
obediently knock on his patient’s family
door, hat in hand, to ask, “*Have you been
beating your child?™

e Professional chauvinism. A sense of pro-
fessional pride may lead a social worker in
a pri\la[; ff'xmily qervicg dgem;y m tcll g

hegl[h nurse or physman. “Lcmki we've
been in this business a hundred years.
Who do you think you are to ask if we
made a home visit last week?™”

e Too much work for everybody. and a
sense of hopelessness and deseair in the

face of overwhelming problems and un-
sympathetic colleagues. This factor proba-
bly accounts for the large yearly turnover
of social work personnel in public agen-
cies--with the resulting loss of continuing
service to individual families and of pre-
cious, experienced manpower. In Massa-
chusetts, the staff turnover in the Division
of Family and Children's Services of the
Department of Public Welfare ranges up to
30% a year.

Institutional relationships which limit ef-
fective interprofessional contact. An exam-
ple with which 1 am personnally impressed
is that of hospitals competing for patients
and prestige. Their professionals staffs (in
medicine, social work, and nursing) ﬁmy
be reluctant to communicate with rival in-
&lltll[lm‘ﬁ stiﬁ's——much lgas to LD”.ibDl’dLC

c:lmn:s and ofﬁc:ezx. Social w0rkg,rs in pubhc
protective service programs are often iso-
lated in state departments of public wel-
fare. The other ancillary components of
clinical child abuse management are frag-
mented, in most cases either into separate
departmc’:nt*’; of publi: hEdlth or mental

The dxstmgulshed chlld psycholngist
Urie Bronfenbrenner has observed that
American service institutions often serve
to divide rather than to integrate families.*
In child abuse management, we can often
see the destructive consequences of sepa-
rale institutions which attend to various
‘ISPEC[S nf welf'ara health and thid davci—

orgjgg, z;manuwork zﬂ’gcnvely Iugg[her to
strengthen family life, _
Prevailing punitive attitudes and public pol-
icies about child abuse. Many profession-
als from outside the field turn away from

involvement with protective service work-
ers and programs as a result.

A lack of confidence and trust on the part
of personne! from one professional toward
coileagues in the others. This problem is

made morc difficult by the exceeding per-

*Bronfenbrenner, U, Two Worlds of ¢ “hildhood. New York:
Russell Sage Foundution, 1970,
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sonal demands on everyone working with
families whose children’s lives are in jeop-
ardy. The feelings within oneself generated
by the anguish, remorse, anger, and guilt,
displayed by these families are hard to
handle. They prompt serious conflicts
among us and try our professionalism
gnormously.

Cultural isolation of professional person-
nel. The traditons and values of child
rearing and family life among black, Span-
ish-speuking, or other minority families--
who seem disproportionately represented
in child abuse case reports--may be ig-
nored by physicians, social workers. po-
licemen, lawyers. and judges, who tend
predominantly to he white. Because pro-
fessional action on child abuse cases near-
ly always hinges on assessments of fumily
competency. culture-bound  value  judg-
ments can be harmful. They also promote
conflict among professionals of different
cultural background.

The proposed model systemt assumes the con-
tinued prevelance of private physician unuerre-
porting which results from systematic inadequa-
cies in the organization of health care delivery
systems in the United States, In effect. the model

system proposes to substitute o specialized tan-
dem of medical personnel -- public health service
nurses ;md h(')‘ii’)ilil] h{mzd mcdiczx] teams -- fm’ tht;

tandem, the tmm;d AUTses, phy.\lulzns nnd nlhtzr
medical diagnosticians would be able to establish
the kind of professional working relationships and
communication processes that would minimize
some of the interdisciplinary frictions described
by Dr. Newberger.

Af the same time, new or intensified sources of
friction are bound to emerge, especially between,
on the one hand. protective service and social
workers in public socinl services agencies and. on
the other hund, public health nurses and hospital
physiciuns who, under the proposed model sys-
tem, would be preempting the social worker's tra-
dittoral  turf.700 However., the  intervention
strategy of the model svstem proposes 1o move
the budgetarily  limited resources of protective
services from the “front-end™ of the child ahbuse
handling system. i.c.. investigation and verifica-

T

tion, to the post-dispositional phase of the system
as part of and, perhaps more important, case
managers of, the treatment and service teams. In
the process, the problematic duality of role of
protective service workers, as law enforcement
agents  and  social  workers-therapists, may be
moré feasible of resolution.ttn

An even more important reason for converting
the traditional protective service investigation-
verification role into a medically-oriented exami-
nition process 18 the prospect of greatly increas-
ing demands on the direct and indirect service
time of protective services stafl accelerated by
state responses 1o the Child Abuse Prevention and
Treatment Act,U12) especially if staffing standards
are developed and instituted which-are at least
realistically based on experience. (1) It is our con-
u:ntinn lhm much of thc imcrdi\'cirﬂinziry lcminn

;lhll.\L cises pmhdhly dcnw;s frnm (w;rhmdm&
and turnover of protective service workers, (14)

D. Existing Practices of Hospital
Trauma Units

Hospitals vary widely in their handling of sus-
pected inflicted injury depending on the nature of
the state law pertaining to abuse (e.g.. punitive
versus non-punitive): the original referring party
(e.g., law enforcement versus sociul services); the
location and size of the hospital (e.g., inner-city
urban versus suburban: large public versus small
private); the availability of specialized medical-
social-psychological teams for diagnosis; und, not
feast of all, the severity of the suspected abuse
case. No mandated institutional or agency report-
er has the [latitude and discretion for decision-
making, especially under strict child abuse report-
ing statutes, possessed by hospitals.

The more heavily hospital professionats are in-
volved with c¢hild abuse and specialized inflicted
trauma units, the more they view it as a family
unit treatment problem: the more frustrated thy
feet by the role of law enforcement agencics in
removing reported cases from hospital control and
in interfering with any treatment mod: ity: the
more concerned they are with the tendency of
child abuse statutes to focns on sepuration of *the
child from the family and most especially con-
cerned about the detrimental psychological conse-
quences of excessively long-term foster care: and
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the more distressed they become about the
amount of time consumed in attending juvenile
and criminal court proceedings as witnesses.
When a parent or guardian brings a child to the
Emergency Room, outpatient or inpaticnt service

Outpatient and Inpatient Sources of P
Referred to Hospital Trauma Units

DIAGRAM D

Inpatient Sources of Possible Abuse Cases:

and the physician suspects that the child has sus-
tained non-accidental injuries (see Diagram D for
types of complaints screened from various hospi-
tal services), the following guidelines generally
are utilized by hospital trauma units,

Possible Abuse Cases

Admitting office— inpatient service —

Outpatients admitted to inpatient service -

Transfers from other hospitals

Emergency room admissions to

inpatient service

Outpatient sources of possible abuse cases:

ent home —

Admitted to emergency room-—

Admitted to emergency room-—referred to

outpatient clinics

Qutpatients in out- patient clinics

I. Hospitalization of the suspected case. The
purpose of hospitalization is to protect the child
until other evaluations regarding the safety of the
home are complete. The extent of injuries is not
relevant to this requirement. The reason usually
given to parents for ht)‘:plhlll?ﬂ[lﬂn is that *"his
injuries nu:d to be watched” “further studics
are needed.” The pu;sslhl]l‘}’ Uf non-accidental
trauma {or underfeeding) is ~ot mentioned at this

9

= Types of Complaints Screened
o ® Falls
@ Fractures
- & {acerations
® Auto accidents
e Burns
&= @ Bruises
@ |ngestions
L Disl«jéaticns
® Head injuries
- e Concussions
® Crushing injuries
€ Sprains or strains
= @ Drownings
& Other injuries and trauma .

time. The outpatient physician keeps incriminpting
questions to a minimum. Serious homicidal
threats {e.g.. “If 1 have to sand another minute
with that kid, something bad is going to happen.™)
require admission and psychiatric consultation.
The diagnosis is not always clear-cut and is
unpleasant for staff members. However, u con-
sistent approach to these children is found to bhe
most helpful. Histories of the accident include
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where, how, and when the injury occurred and
who inflicted it or may have witnessed the inflic-
tion. Detailed family and social histories ar
sought, however, but cannot always be obta
at intake and are usually obtained by the psychiut-
ric social worker assigned to the case over a peri-
od of days. These records are kept sepurate from
the medical chart. Physical exams are done in
detail and recorded with more than usual care.
Special attention is always given to height,
weight, and growth curves. All abnormal findings
are recorded. Luaboratory work is ordered on an
individual basis. If the parent says the child bruis-
e c:m]y the r}hyﬁici;m ordcrs ;mpmpri;m l'xhnr1=

dglermmg whcthcr thcrg are u!d or Fu.ulvng frac-
tures. This is frequently a key issue in terms of
whether the child has been exposed to trauma
before. Nursing notes are kept of parent-child in-
teraction, parental visits and descriptive charuc-
terization of the child.

2. Treatment of the child’s injuries. Once the
child is admitted to the hospital, the medical and
surgical problems are cared for in the usual man-
ner, An urthupcdic cunsuhulion is commonly

,,,,, . nheurologists, neuro-sur-
éeuns and }‘)Ll.‘sIIL surgeons are oceasionally con-
sulted. (The malnourished child is placed on ad lib
feedings of a regular dict.)

3. Laboratory tests. Many suspected  child
abuse cases receive a radiologic bone survey,
espectally if the child is under 6 vears old.
Sometimes the x-ray findings chinge a suspected
case into a definite case of non-accidental trauma.
If there are bruises. u history of ““easy bruising.’
or subdural hematomas, the attending physician
obtiins a “bleeding disorder scree {platelet
count, bleeding time, partial thromboplastin time
and prothrombin time). If there are visihle physi-
cal findings, color photographs may be obtained
before they fade for possible use in court in addi-
tion to x-rays.

In hospitals with specialized child abuse diag-
nostic and treatment units (such as the Children's
Trauma Center associated with Children’s Hospi-
tal Medical Center in Oukland, California). each
day a unit aide checks the daily admission \hcus.
reads the charts and consults with attending doc-
tors and nurses on possible cases of
Among the wurning signs: cases where
findings appear inconsistent with the parents’ ex-

medicsil

planation of what has taken place: a child who .

appears unduly withdrawn. frightened or combai-
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abuse.,

ive: and, inappropriate parental expectations or
perceptions of the child. If maltreatment appears
llkLl\f the caseworker. meets with the family .md
> attending physician when possible to discuss
injury and to decide on whether to report it as
abuse. (In California, reports are mundited to the
police or the probation department.)* **High risk™
families are defined as those in which all of the
characteristies of abusive familics are present. but
i which there has not yet heen any overt physi-
cal damage. “Failure to thrive.”” “emotional
abuse.”” and accidents caused by neglect or fuil-
ure to protect fall into this category.

the

4. Elicit detailed facts concerning the mjury.
Asindicated above, a complete history is oh-
tained, often by a physicin on the ward, as to
how the injury allegedly happened. (This includes
plave, the exact time, the sequence of events,
people present, time lag before medical attention

# sought, ete) The parents often are pressed for
exact details if necessary. Hospitals try 10 obtain
this history as soon after admission as possible,
before the parents have had time to che mnge their
explanation.

5 H;lrung the parentis). Once the immediate

medical erisis has been cared for. in some hospitals

attention shifts from the child to intensive support
for parents in the relationship with the social

worker and  perhaps  the attending  physician.
Parents may be helped to get 1o the child welfare
system as expediently as possible and 10 obtain
legal counsel. In cases of admissions where the
child does not return to the home. continued con-
tacts may be kept with the parents offering them
support until they can get to the appropriate agen-
cy and some disposition has been made regarding
the child. If a child goes home or is retained in a
foster home or shelier, continuing medical care,
social casework or psychiatric evaluation may he
offered to the familics and the agencies, If the
hospital disagrees with child welfare's assessment
of the situation. the hospital jtself can petition the
court on behalf of the child or petition the court
to obtain legul counsel for the child.

Hospitals nsually do not see themselves us re-
sponsible for restoring  families  to  emotional
health. although some do. Where the fumily re-
quires psycho-social follow up and treatment. this
1s viewed primarily as child welfare s responsthili-
ty. ldeally. the therapeutic program should begin
while the child is still in the hospital. Some tvpes

“mee Appendis HoHTR o -9y
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of therapy that are reported to have been helpful
in individual cases are lay therapists or mothering
aides. homemakers, Parents Anonymous groups,
!cl;phnng hotlines, day care centers, crisis nurser-
ies, psvchotherapy for the child, child-re: iaring
group sessions, environmental crisis therapy, mar-
itul counseling, vocational rehabilitation, etc.

6. Specialized  multi-disciplinary  teams.  In
many urban hospitals, medical, social service,
administrative and legal staffs have formed official
or semi-official child ahuse teams 1o facilitate the
diugnosis and treatment of cases brought to the
hospital. A representative example of such a team
approach is the SCAN (Suspected Child Abuse
and Neglect) Program. a term first coined at the
Mott Children's Hospital of the University  of
Michigan, has been operating at Children's Hospi-
tal of Pittsburgh for several vears. This program
has the following purposes and goals:

e to help identify children at risk and see
that they get adequate protection and ¢are-

o Lo assist medical house stafl in dealing with
the problems of abuse and neglect through
a 24 hour o day consultation and to estab-
Iish hospital guidelines for the management
-of these children:

e to provide continual in-service training
programs  and  community  consultation
-around the multiple  problems of child

abuse and negleet;

s 0 keep uccurate records and
check and doubic cheek on ubuse

e 1o arrange for families and cl
ferred from outside agencies such as Child
Welfare and the courts to be seen immedi-
ately for medical intervention andfor psy-
chratric evaluation:

o to keep accurate follow-up on all cases ei-
ther following these fumilies with other
agencies and by giving continual pediatric
2ares

# 1o hold weekly SCAN meetings with child
welfure, medical house staff, school offi-
cials, members of the lega! profession and
other interested purties In op attempt to
build up an informed body of people
knowledgeable in the problems of the
abused child and his fumity:

e (o hopefully do much needed
when indicated and (o develop and encour-
HEC MOre innuvalive community  programs
in the urea of ubuse,

The hospital-based 1eam proo-um, stich as the

SCAN program. is continnally implemented by a

constant

re-

research

committee which is made up of a number of pro-
fessionals and  non-professionals.  For example,
the Child Protection Team. which originated in
the Department of Pediatrics at the University of
Colorado under the direction of Dr. C. Henry
Kempe in 1958, is the principal national model for
multi-disciplinary, health-based prevention and
treatment of child abuse. The Denver team has
four pediatricians; three psychologists, all part-
ime, one child developmentalist; three sociil
workers, one patt-time: ten lay therapists: two

carch assistants: two coordinators: two clerks:
one public health nurse: one psychiatrist: and one

altorney. The team also consults with a radiolo-
gist, sometimes a newurologist, and an orthopedic

resident.
f\ prim*nry diﬂ'cr;nc; in hn\*piml hux’cd Lhﬂd

rcpmlcd to [hc pnhgt; or mur[ und lh;— L,\[Eﬂ,t m
which petitions are filed for court action. In order
1o contrast the two approaches. and the reasons
for them, we will briefly describe the “Trauma
X" procedures for child abuse case handling at
Boston Children’s Hospital with those of the Chil-
dren’s Trauma Center (CTC) at Children’s Hospi-
tal Medical Center (CHMC), in Oukland.

7. Trauma X approach. Dr. Eli H. Newberger's
article. “The Myth of the Battered Child Syn-

drome™ 115 ¢ites studies by Holter and Friedman,
Gregg and Elmer. and Sobel as demonstrating a
common causal background behind 4l childhood
accidents which has to do with the inability of a
parent to nurture his/her children. In aceordance
with this *more human view' of child abuse, Bos-
ton Children’s Hospital defines its euphemism for
abuse, Trauma X, as “'a syndrome. with or with-
out inflicted injury. in which a child's survival is
threatened in his home.™ This dingnostic concept
tries to measure the capacity of parents to protect
their children. and may be dichotomized into 1wo
separate components:. protection from the par-
ents” own anger towards the child; and protection
from hazards inherent in the child's environment.
Parental inability to protect in these instances
stems directly from ascertainable environmental
conditions which may not be accessible through
the traditional intervention modalities of many of
the “helping” professions.

As stated in the recommendations of the Com-
mit on Child Abuse, convened by Mussachu-
setts” Governor Francis W. Sargent (of which Dr.
Newberger wis chairman of the Subcommitice on
“object s to define in a helpful

ices), the
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wiy where intervention is to be directed: to iden-
tify the causes of the problem . 1 to focus less
on the symptoms of the child (h.m on what prob-
lems seemed to lead to those sympmm\ to allow
one to commit one's resources in such a Wiy as
lo exertl some positive impact on the fumly $ ahil-
ity to prevent them from happening again.”” The
model introduced at Children’s Hospital has the
basic idea of “*coming to grips with the L()mplLM-
ty of cach case and (to) tackle its specific impor-
tant components directly . . . It may be, howev-
er, that effective lasting intervention is less a
successful treatment  relationships
ing and resolving specific
of parents’ lives. . .such as poor
health, inadequate housing, ne child cure. und
legal and monetary difficulties . It means. for
us at the Children’s Hospital, hculmmg advocates
for these children and their families. " (16)

function of
than a matter of defi

problems

For a physician to implement these prmuplu
of child abuse prevention and treatment requires
both a legal framework for reporting and subse-
quent judicial intervention and a hospital-based
lingnostic and treatment system with sufficient
Aexibility to allow for creative responses to the
needs of individual f: 5. {The necessary at-
tributes for this model child abuse system are list-
ed in a later Newberger article, “Child Abuse:
Principles and Implications of Current Pediatric
Practice, " )17

The nature of the discussion with parents of a
possibly abused child is determined by the mem-
ber of the Trauma X team whe handles the case.
If a family presents in the emergency room with
cquici(me injuriu the on-call member of the

,,,,, an on duty does not
hldﬁ concerns dbl,)lll [hL Lh:ld‘x safety, but the use
of the word “‘abuse’” may be avoided. There is
discussion of the concern for the safety of the
child and that the injuries mayv have been inflict-
r:d lnjur’ics which lrig,g,ér invnlv’em;m nf thc

pldlngd or thmc xrxhuned ina wﬂy whlgh is in-
congruous with the observed condition of the
child,

It is not a purpose of th
determine who inflicted lht injury: that informa-
tion is considered irr to the immediate
concerns of dealing with the child's safety and
helping the family. Generally, Trauma X team
members advise admission of the child, who is
then examined more comipletely and treated medi-
cally. The social work staff also is on call for

io iy o
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child ;1hux‘e Cises, FI cre may. hL fnur or hvc hux—
enee wuh th‘ un.nl of a thld whu may Imvc
been abused, The purpose of Trauma team con-
ferencing is 1o examine options by which a child
might be safely returned home. These options in-
clude involving the family in some support system
within the community or temporary foster care
with parental consent. If neither of these is feasi-
ble and there is imminent risk to the child, the
hospital will petition to court (a1 Care and Protec-
tion petition).* The rationale here is that enforced
intervention will be better for the fg ily in the
fong run, and that the child will not nee ssiarily be
removed from the home. Permanent removal is
the last resort and will-never happen in the initial
stages of court processing. Usually, families have
been involved with the court system for at least a
year, by continuance, and breakdown is so com-
plete that there is little hope of reconstructing an
environment safe for the child,

In complicated, serious or emergency cases,
when court action may be indicated in the future,
there may be a case conference. Attending are
Trauma X team members, hospital stafl on the
floor in which the patient is staving. and commu-
nity agencies with some involvement with the
family. Permuanent representatives on the consult-
atton - case conference group include the Inflicted
Injury Unit of the Department of Public Welfare
(DPW). the Parent Child Center in Dorchester,
and the Children’s Protective Service.* These
conferences tend to be large, involving up to 20
people. Options in the case are discussed.
Normally someone involved with a case requests
a conference - most frequently the social worker
hecause she usually has the most contact with the
fumily ;md is familiar with the family dynamics.

lf i iphys ,;1] uncrn mull; || CXUMINGr, NUrse, or
social worker) in his professional capuacity  has reasonable
a child under the age of 16 v i .

fering serivus physical or emoticnal injury resulting  from
abuse inflicted upon him including sexual abuse. or from ne-
elects ineliding malnutrition, or is determined io be physically
sependent upon an sddictive drug an birth, then (s)he is re-
duired 1o report the case 6 the Division of "amily and Chil-

cause 1o belicve that

dren’s Services

In addition, uny person required 10 Fepart o ter Section
who has reasanable cause 1o believe that 8 cinid hoas \hul HINH}
result of any of the conditions listed above shall feptt siid
duiih to the Division of Family and Children’s Services, o the

District Attorney for the county in which said death occnrred

und 1o the Medical Examiners, . . |
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A report is filed if the case fits under the guide-
lines of the law. Determining whether a cuse is
child abuse is viewed as a medical as well as o
legal judgment. If the team iz called into a case, it
usually is reported. The team seldom gets “frivo-
lous™ referrals. Options considered by the teams
include the follow. .ag:

o Examine the ways the child can be re-
turned home safely. This usu.tlly implies
community agency contact, building com-
munity supports, getting relatives involved
with the family or having a relative assume
care and custody of the child.

e Voluntary placement through the Depart-
ment of Welfare. If the parents can’t take
the child back, this option is considered,
While budget cuts at Welfare have caused
the department to scrutinize requests for
placement more seriously, in un emergency
situation and with a mutual recommenda-
tion from Children’s Hospital and DPW
caseworkers. usually the hospital can get

cooperation.

s Court action for temporary removal of the
child. The Hospital or Welfare may be the
petitioner, based on which has more exten-
sive knowledge of the case. This option is
exercised in circumstinces serious enough
that there is serious risk to the child in
returning home. For example. in the case
of serious injuries, repeated injuries, deni-
al by the fumily of the existence of a prob-
lem. or failure of the parents to come to
terms with the helping agency (that is.
Children’s Hospital)y,

e Permanent removal. As indicated
usually this occurs only after a cuse hus
been in court ut least a yeuar, with continu-
ances, and usually with custody vested in
DPW.If the parent demonstrates no capa-
bilitv to ch‘ung_;e :md to come o terms wi!h

above

fur p;rrmmcm r;mmf.zl nf L,usludy, Iur
exuample. if the mother iy addicted to drugs

and  cannot conguer her addiction,
permanent removal of  custady may be
sought. This ulso oceurs in cases of seri-

ous fumily breakdown where the fumily is
not able fo care for the child: or where

there is demonstrated ind persisting am-
bivalence toward the child. in the Just
cise, the parent may not recognize the

ambivalence - they may demonstrate it by

not visiting the child, or repeatedly batter-
ing or neglecting it.

8. Children's Trauma Center (CTC) Approach.*
The determination of abuse, high risk, or neglec
is made in consultation with the physician, CTC
stalf. and other primary professionals after the
initial evaluative interview. 1f there is suspected
child abuse, CTC stafl informs the parents tha
they are obligated, under law, to report both to
the police and probation departments. A crucial
aspect of the interview with the parents is in clari
fying the issue of confidentiality and in explaining
the legally mandated reporting to police and pro-
bation. Another important aspect of the interview
is mfmmnuf the parents of the investigation pro-
cedures of the law enforcement authorities and
what 1o expect during the investigation and the
court procedures in which they will probably he
enmeshed. Support for the family in dealing with
this crisis and other crises they are experiencing
is offered by CTC at this time.

Under California law, cases of abuse have to be
reported within 36 hours to local police and pro-
hmun At the time of reporting, CTC completes a

“report form’, prepared by CTC staff, CHMC
counsel, and the Oaklind Police Department, This
is then forwarded to both police and probation, It
satisfies the requirement under law that reports be
made both by telephone and in writing. In all cas-
es involving abuse and where indicated in cases
of neglect and high risk, a cuse conference s
called by the CTC caseworker which includes all
professionals involved with the fumily. This can
include: the physician, CTC ciaseworker, proba-
tion investigator, police. public health nurse, pri-
vate therapist, and any other appropriate person,
‘The parents are included in this conference if at
all possible. This conference is held during the
period prior to the Juvenile Coort Hearing which
determines the placement of the child and focuses

on the following converin:

e Recommendations for the disposition of
the child.

o Coordination of services to the family,

e Determination of vrimary and second: Hry
therapeutic responsibility for the family,

e Information- -sharing concerning the Fumily.
Determination of the roles each service
and individual will have with the family.

e Preparation of those “appearing in court s
o the concerns of the court and court pro-

sl

W



O

ERIC

Aruitoxt provided by Eic:

cedure (this is crucial for physicians who

must testify about abuse).

e Development of a treatment plan,

Case conferences are held periodically to keep all
involved agencies informed about the family,
changes in court status, and therapeutic progress,
The therapeutic process in the traditional sense
does not begin until after the dispositional stage
of court proce
The essential distinction between the two hospi-
tal-based  diagnostic and  treatment  systems -
Trauma X and CTC -- is the question of control
over the case in relation to the legal system. In

Boston, the Trauma X team retains case control
it terms of treatment decisions and court process-
ing. While cases must be reported, there is no
automatic police investigation or court action. In
Oakland, once the CTC has reported a case, staff
htﬂp% to prepare the family for the ordeal of po-
lice investigation and civil and/or criminal court
actions, CTC staff members often present their
views to the court and court decisions often are
hased on their recommendations., In other in-
stances, judicial decisions are perceived by CTC
staff as counterproductive in terms of case manage-
ment philosophy and objectives,

NQTES

DRIfE Report of Phase | ol the Family Development Stundy
tBoston, Massachusetts; Children's Hospital Medical Center,
September, 1974,

ICameran. see Section LA 0, f suprr,

In the absence of acute awareness of child dibuse amd |h;m
reporting, physiciing, whose main interest is treating the inju-
ry. will not automatically vonsider abise.

iNewberger und Hyde, see Section LA, n. 62, sHUpri.
CAdditionully, the perceived effeet of reporting is I bring 1o
bear a guasi-legul mechanism which, while in theory aonpiini-
ive in orientation, may be quite the opposite in practice.”

Ell Newberper, (.uuld Higin and  Rubert M. Mulford.

Child Abuse in Massachiisetts: Incidence, Current Mecha-

nism for Intervention, and Recommendation for  Ef
Control.”” The Massachusetts Phyvsician, val. 37 no. 1 (Junu-
ary, 1973), [AB#74)
“in Massachusetts, the small number of officialy reporivi
cies relative 1o the estimate of the actual number implies thid
physiciony are relictant to report cises to the Depirtment of
Public Welfure. This reliictance almost certainly has o do with
the nature and quuldity of protective servives in the Common-
weilth,

Lawrence Finberg, A Pediadrician’s View of the Abused
Child.”" teditoriah Child Welfare 45:1:38.1, LailllIFY ., [966),
[AB#94)

The author, o professor of pedintrics, describes the frustrativn
of doctors when confronted with the legalities and procediifes
that they set in motion by feporting. Fristration is particulurly
great when the child is removed from parentsl custody 10 i
hospital. thereby tying up valuable space for solely custodial
care and neglecting the emotion:il needs of the child, Doctors

etive

having becoime involved with i caift system whuse intcrests
are often basicully in conflict with their swn, will Fe disconr-
aged from reporting agai

HiSilver e all, see Section LA, n 36 supra,

Results Based on o return of 179 quesiivnires sitpyest that
methids of communication between medical and CORAILRILY

organizations and the physiciins have not heen chmpletely
eifective in fumilinrizing the physiciun with the buttered child
syidrome or with the community procedires 10 be used for
the reporting uf child sihuse cises.

RatTalli. see Sect

Parents deny battery of their children. .

ion LR, n, A4 supro

Ctamdy doctors pot
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treined 1o interrogate parents have dilficulty in questioning
thein.

S Why Most Physicians Don't Get Involved in Child Abuse
Cises and What 1o do About 1t Childrein Today., vol. 4, nia,
F(Muy-June, 1975), Adapted from o presentition it the $3d
van Avademy of Pediatrics, San

annital mecting of the Ame
Francisco, October 1974, ]
i H. Newberger. M.D. ef ul.. *'Rediicing the Literal and
Homun Cost of Child Abise: Impuet of 4 new Hospital Man-
agement System.”" Pedidrics val, 510 no. 5 (May, 1973).
R#75]

“These include the personalities of, parents, fur whom
deninl and projection often serve as principle means of e
defense; (his) family’s the exigencies

iy

anxious confusion; . .

RICISM, Uie

ted hy missed appointmenis, confraniations with
imd iilm; gnﬁsnmiu; wOtcts 'wilh uul\i;h, ‘\l_un—

tion gen

the emotions hrnughl fl)r,] h; prnlungﬂd contact mlh dl-\=
turbed fumilies. "

Mempe and Heller, eds.. Helping the Battered Child.

“The Consortinm,” see Section LA, n. 33 supra.
By their v nature. the problems of child ahuse encompass
the responsibilities of many disciplines within a given comm-
nity. Herein lies the basic difficulty confronting every commu-
nity which rries w provide services for theée children and their
families,”

MFor example, the Children's Hospital euphemism  for
abuse, Traumi X, focuses on risk 1o the child, rather than on
the mtentions of a family, by defining it as A syndrome. with
or without injury, in whic child’™s survival is threatened in
his home.™ In st relating directly to the severity of any inju-
1y, this coneept recognizes danger 1o children whose injuries
are not sufficient o warrant removal from the heme,

PPELH. Newberger, A Physicians Perspective on the in-
ter-disciplinury . Mamugement of Child  Abise,” Child Ab-
tser Intervention and Treatment, see Section LR, n. 63 si-

prit.
llﬂl”r,id
“The distingtished child  psyehologist Urie  Bronfenbrenner

has ohserved that American service institutions often serve to

divide ruther than o integrate families. . . we can oflen sec
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the destructive consequences of separated institutions which
attend to various aspects of welfare, health, and child develop-
ment, but which cannot — becatise of their org:
work effectively together 1o strengthen family life.”” The impli-
cation here is that the territorial i of social work de-
scribed above relates more or less equally to all service deliv-
ering agencics

Sanford B. Friedm:
1 the Emergene
1968).
article that a greater degree of utili-
z al personnel, such as pediatric and
public health nurses and pediatric social workers, should be
allowed and would permit more comprehensive medical care.
UbHarold D, Bryant et al., “Physical Abuse of Children -
An Agency Study,”” Child Welfare (March, 1963), pp. 125-130.
[AB#44]
Dual agency responsibility is discussed here as the agency’'s
obligation to provide on-going services in an attempt 1o Keep
the family together wh possible and, at the same time, de-
veloping planned processes of case-finding in hospitals and
other agencies to encourage reporting, which may result in the
remaval of children from their homes.
UNBesharov, see Section LA, n. 29 supra.
The author discusses-the dual role of the child protective sery-
ice worker -- investigator versus helper -- creating o stress-
ful situation. “The combination of skills a ehild protective
worker necds to be effective is staggering. He must be both a
policeman and social worker, investigator and friend. Child

*Child Ab-
wrtment,” Pe-

”Ew:n before the passage of the FLdLI’d‘ C’I"id Ahuse Preven-
tion and Treatment Act of 1973 i reportin

circumstances uqmrmg a rcpnrl Murz th:m lhn:c: fﬁlll‘lh% of
the te 5
and a h.mdful spe
abuse or neglect.™

UhKempe and Helfer, eds.. Helping the Battered Child,

“After Child Abuse Legislation - What?™" see Section LA., n
31 supra,
Staffing standards must allow for personnel to continually
adapt and modify t praclices in terms of impact on their
clients’ lives. The authors here recommend a new role for pro-
fes sinn engaged in providing protective services — activism
i ilizing the public bucking necessary for the achievement
of udéqu ate financial support.

Newberger. n. 9 supra.

Newberger here states that ““too much work for everybody,
and a sense i‘if hur’mlcssim:-a\t and despair in the fuce of over-

ympathetic colleagues. . .probiobly
aecounts fnr th large yg.xr,y turnover of social work person-
nel in public ngencies — with the resulting loss of continding

a ly anlmn \u&ual abuse und Lmutmn 1[

service to individual fumilies and of precious, experienced
manpower,”’

*The Neglecied Child: His Fami-
nt Under Massachusetts Law and
d 'lht:lr nghls Under the Die Process Clause.”
.Suﬁu"i. Law Review 4 (1970), pp. 631, 634,
if public agencies recruit qu lified persannel, the turno-
ver rate for caseworkers in the area of protective services may
excead more than 505 in one year.
Kadushin, see Section LB.
9Newherger, “"Myth of the Battered Child,”" see Section
LA., n, 31 supra.
USNewherger, Haas and Mulford, n. 3 supra.
UhNewherger and Hyde, see Section LA, n. 51 supra.
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CHAPTER V. THE LAW ENFORCEMENT ROLE IN

A. Approach to Police Intervention

Police are *‘peace officers’ with a 24-hour, 7-

day peace-keeping role. Keeping the peace in-

volves law enforcement and prevention of law
violation. Determining whether law enforcement
ar law violation prevention is appropriate requires
a ‘‘diagnosis’’ of the problem discovered—in this
case, suspected child abuse. When z poii
discovers an injured child, he/she is performing a
case-finding and initial screening function which is
unique and cannot be duplicated in any communi-
ty by protective service workers or any other
agencies. As part of the normal police role, they
are necessarily one of the primary ‘“‘protective
service’’ agencies in early detection of child inju-
ry and suspected abuse. The issue is not whether
the police perform this role but how and under
what circumstances.

Under all state statutes, the police have initial
responsibility for the investigation of all com-
plaints or situations that come to their attention
involving the violation of state and local laws,
preservation of the peace, prevention of crime,
detection, and arrest of the perpetrators. The po-
lice have the authority in all states to take into
protective custody any child who is seriously

al is essential for his or her protection.

Typically a patrolman on duty would be sent
out to a home to investigate a child abuse com-
plaint. In some communities,* the police would
contact the on-duty protective services worker to

report indicated an emergency or the compaaint

came to the police after hours. Where the patrol-.

man investigates the complaint and there is evi-
dence of physical injury, he or she would make a
judgment as to the safety of the child and the
necessity for removal of the child from the home
to a hospital for a medical examination. In some
communities, a social worker, say from a county

*See Appendix HI (111-5), 9 t;
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== child welfare agency, may accompany a law en-

forcement officer in initial child abuse investiga-
tions. If the child welfare agency follows up on a
report, law enforcement may be contacted, de-
= pending on the circumstances, to aid in the inves-
tigation or removal.
Depending on whether child abuse is handled

..criminally or non-criminally, child abuse cases

will be reported, investigated, and subsequently
handled in fundamentally different ways. Legal
designation of child abuse as criminal conduct
inhibits reporting of child abuse cases; makes per-
sons who become aware of child abuse incidents
reluctant to report, especially in borderline or less
cised not to report; and may result in reluctance
of families under stress voluntarily to seek help or
more prone to deny that injuries were intentional-
ly inflicted. The more that police have a “‘law and
order”” image in the community, the more that
police response to possible child abuse incidents
‘is perceived, especially by helping professions, as
having negative effects.

Even where specialized and extensively trained
police juvenile or family crisis intervention units
have been established, such as the unique Los
Angeles County Child Abuse Unit,* the semsitivi-
ty for and generally non-punitive attitude toward
handling child abuse cases may be offset by the
public image of police generally and the inadequa-
cies, especially in larger cities, of patrol officers
who usually make the initial family contact in

are the only 24-hour-a-day field service communi-
ty agency and therefore are in the best position to
discover child abuse, to exert legal authority to in-
duce cooperation, and to handle cases with re-
spect to constitutional rights and the process of.
law. Furthermore, based on our field interviews
and observations, there is no doubt that, with
proper staff selection, training, a?supervisitm,

*See Apendix I (111-3).
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punitive, and flexible in suspected -child abuse
cases, pgreatly mitigating the generally detrimental
effects of initial police involvement.

In the remainder of this chapter, we will de-
scribe what should be guiding principles, practices,
and roles of law enforcement agencies in the iden-
tification and investigation of suspected child
abuse (and other maltreatment) cases, only a
small fraction of which may lead to a decision to
criminally prosecute. The model system assumes
that police will continue to receive many com-
plaints or reports of child injury or suspected
child abuse; to use their discretion in responding
to these calls, many of which occur as part of the
police role in family crisis intervention; and to
have to make law enforcement and also human
service-type decisions at the scene of the incident
relating to the nature and circumstances of the
child’s injuries.

Frequently, police officers responding to reports
of suspected child abuse cannot determine wheth-
er the injuries were intentionally inflicted or the
nature and extent of the child’s injuries. The par-
ent or caretaker’s explanation of the cause of the
injury may or may not sound convincing. The

officers do not know whether the law has been

violated or the risk to the child of remaining in

the home. Under existing laws and practices or
under the model system, police officers have to
make decisions in answer to five questions:

¢ Does the child need 1o be removed for its
protection or for immediate medical atten-
tion?

e Does the child need a medical examination
to determine the nature of the injury or the
need for further medical examination and
treatment? _

e Can this examination be performed in the
home or must the child be brought to a
hospital?
ination in the home or in a hospital is nec-
essary, is the parent willing to cooperate?

e [s there reasonable cause to believe that a
civil or criminal law has been violated?

to the emergency room of a hospital, specifically
a CIMC, the police would contact the ICEU and
request that a nurse be sent immediately to where

the child is located. Ideally this request to the
ICEU should be made simuitaneously with receipt
of a report by the police. The public health nurse
would then be present at the initial contact with
the child and parent(s), to examine the child and
to participate in the decision regarding the need
for medical treatment and further examination.
On the other hand, when the ICEU receives a
report of child injury or suspected child abuse,
they would have the option of contacting the po-
lice for participation in the initial contact with the
family or perhaps to proceed to the scene of the
incident prior to the ICEU worker.

At least as important as how police procedural-
ly respond to reports of suspected child abuse is
the manner in which police present themselves to
the family involved. Most families perceive police
intervention in their heme situation as intrusion.
Police intrusion provokes anger, fear, defensive-
ness, humiliation, and various forms of hostility.
When family members are in crisis — under
stress beyond their ability to cope — the negative
reactions to police intrusion may be even strong-
er.

Police presence is usually threatening. Their
intentions may not change this feeling, but their
demeanor certainly can make a difference. Police
have the power to arrest and police demeanor can
highlight this power. The literature on police-
community relations in minority neighborhoods
amply document the dynamics of this problem.(D
Consequently, the model system recommends
that, wherever possible, police responses to child
abuse reports be conducted by police in special-
ized juvenile units who have received training in
‘Tamily crisis intervention and all aspects of inter-
vention in possible child abuse situations. More-
over, to the extent possible within police training
resources, patrolmen should also receive a similar
type of training.

The existence of specialized child abuse or ju-

venile personnel in a police department also make

a great deal of difference as to the frequency of
any state or local system: in all likelihood, there
will be a greater percentage of cases that never
reach the city attorney's or district attorney’s

- offices for prosecution. Prosecutors usually only

see cases that police refer to them.

'Freud, Goldstein and Solvit, see Section 1,B.n. 6! supra.
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B. Guidelines for Police Intervention
Procedures
I. Purposes of the investipation, The purposes
are twofold:
e Protection of the child is the primary pur-
pose.
e The collection of evidence for the purpose
of possible criminal prosecution, or for the
purpﬁsc: Df juvenilc court acticn, is the

2. Role of the pglzc; m firvestigation of abuse.
The literature on child abuse cites a number of
reasons why police should have a role in the in-
vestigation of abuse:()

e The traditional police function is the pro-

tection of persons and property.

The size of most police forces and their
24-hour availability make them the one
agency most capable of providing immedi-
ate protection to children.

e Law enforcement agencies possess the le-
gal authority for removal and arrest if nec-
essary.

& Police training and experience in standard
criminal investigation procedures — i.e.,
teghniques of observation, familiarity with
rules of evidence, testimonial competence,
ete. _

3. Alternative methods for handlifg the investi-
gation.

a. Abuse cases versus neglect cases. The first
determination made i= whether the circumstances
more readily fit neglect than abuse. In many cases
of abuse if is easier to view the matter as one in
which the injuries are the result of parental failure
to offer proper care and supervision than it is to
attempt to show the pareni actually and willfully
attacked the child. This is very true, for example,
in situations where the child had been denied
medical attention for an obviously serious injury
for any considerable period of time. Establishing
the parental failure to seek medical aid is fairly
simple, whereas the attempt to prove inflicted
trauma may be quite difficult.(®

uncover Ellhtf lhe full cts of hnw lhgz mr:idenl muk pl.;::: or
the identity of the ing to the inability to
prosecute. This means that the m ty of police investiga-
tions are direeted towards ]UVEI’IIIE court action, not the adu
court. The evidence to he Hull&hl is similar in either action so
lhdl m lht pmcgss af prcp;\rmg a c.xse fm’ ]uvcmle court prf:s

in nduh tnmlml dt‘.lmn if lh;ﬂ shQuld :\rlsc
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b. Criteria for suspecting child abuse(®

o Injury which is inconsistent with the par-
ent’s explanation.

@ Certain characteristic injuries:

- cigarette burns

- distended fingers and limbs

- non-accidental bruising patterns

- repeated injuries

- injuries at different stages of healing

- complications arising from old injuries
that are not adequately explained by the
parents

@ Attitude or conduct of the parents towards
the child or towards the situation.

& Unusual behavior of the child.

¢. Emergency and non-emergency cases (5)
(1) Emergency cases

& Remove the child from the home if his/her
safety is endangered.

o Ensure that thc injurgri child receives

e Obtain phomgraphs of the mju,ries — the
most significant evidence, apart from the
medical testimony, are photographs indi-
cating the visual effect of the injuries to
the victim. These are taken as soon as
possible after the child has come to the
attention of the medical services or the
police. Photographs in both black and
white and color are made of all bruises,
marks, lesions, burns, or areas requiring
medical treatment. The investigator re-
mains at the scene when the photographs
are being made and assists the photogra-
pher in pointing out the marks and bruises
that need to be recorded.

A majority of photographs are obtained
while the child is at the hospital or the
doctor’s office. Therefore, the police hz ~
to use the procedures of that institution or
doctor in the proper channeling of the re-
quest to obtain photographs.

e Photograph the “‘crime scene.”

e Write a complete report of injuries includ-
ing the physician’s remarks.

e Collect the physical evidence, such as the
instrument used to inflict injuries. In the
collection and preservation of evidence,
police frequently attempt to obtain evi-
dence of any nature, admissable or not,
because some pieces of inadmissable evi-
dence, such as hearsay, can be utilized by
social agencies in their subsequent efforts
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in a case after court adjudication. This
means that the officers often involve them-

social history.

Collect other evidence for laboratory ex-
amination. For example, in cases where
the victim has been scratched, fingernail
scrapings are made of the suspect’s finger-
nails. To obtain these, the suspect may be
placed under arrest or the officer may ob-
tain a search warrant. Few people will
voluntarily submit to such procedures,

e Check the child’s medical history for pre-

vious Indications of injury or abuse.

(2) Non-emergency cases
s Observe the physical condition of the

child.

Consider the attitude of the parents to-
wards the child.

Consider the child's general environment,
including living conditions, health, and
“moral hazards,”

Interview all parties involved, including
complainants, child, parents. neighbors,
relatives, friends.

Suspected parents/caretakers: Each par-
ent is inte.viewed separately with special
attention to intentional vagueness or incon-
sistency (i.e., account to physician versus
to police) and to statements that reveal
unrealistic or inappropriate expectations of
the child.

Child: The child is questioned if he/she
is old enough. The police officer avoids
asking leading questions. (The child may
be afraid of his/her parents and, therefore,
refuse to cooperate.)

The person(s) suspected of inflicting an
injury usually are not interrogated on first
contact, Rather, the suspected party is al-
lowed to describe the circumstances of the
incident without interrogative pressure on
the part of the investigator.

Check records of parents for previous
child abuse involvement,

Check child's medical history for previous
indications of abuse. This may require an
inquiry to area hospitals and doctors as
well as determination that old and/or re-
peated injuries are in different stages of
healing.

Evaluate evidence of the injury to deter-
mine if it may continue and endanger the
safety of the child.

e Record the incident fully and forward the

report i the appropriate social agency.

~d. Removal of the child, A police officer has
both the authority and responsibility to immedi-
ately take into custody any children who are
found in a situation where they are liable to be
subjected to violence or injury. Removal is con-
sidered the appropriate decision when an officer
believes that an injury to a child was other than
accidental (i.e., to prevent further injuries). If a
child is removed, the responsible child services
agency usually is notified as quickly as possible.
Critéria for removal of the child are as follows:(6)
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e Age of victim: The age of the victim

usually is a primary consideration in the
decision to remove it from the home. In-
fants or children under three years usually
are not allowed to remain in the home if
the child has sustained a severe injury.
This includes excessive bruising, evidence
that the child has been burned, struck
about the head or has received an uncon-
trollable spanking or strapping. Older chil-
dren with limited marks and no serious
injuries usuvally are left in the home pend-
ing other immediate action, including a
referral to another agency. This action
generally includes warning the parent that
the child has been advised to seek aid in
the event of a subsequent attack.

Extent of injuries: The extent of the inju-
ries, also related to age of the victim, are
used as indicators of the hazards involved
in leaving the child in the home. Inflicted
burns, for example, almost always result in
removal and juvenile court action. In a
small child, any injury inflicted to the head
or abdominal region, by the fist or other
weapon, is viewed as requiring immediate
protection. With older children, the injury
is viewed in light of its severily and the
circumstances under which it was adminis-
tered.

Hostile home environment: Unreasonable
disciplinary action, resulting in extreme
bruising or indiscriminate striking of var-
jous parts of the child’'s body, indicates a
home during the period of pending action.
Such severe discipline is viewed as an indi-
cator of a hostile environment that repre-
sents a real hazard to the health and safety
of the child.

87



Q

ERIC

Aruitoxt provided by Eic:

¢. Criminal prosecution. **When a criminal stat-
ute has been violated, as is nearly always the case
in incidents of child abuse, the investigating po-
lice officer is responsible for filing a report of all
the facts surrounding the offense with the appro-
priate public prosecutor. The prosecutor makes
the final determination whether the perpetrator
will be prosecuted. This is based on the substan-

terests of the child, offending parent and commu-
nity at large, available alternative means of dispo-
sition, and limitations on prosecution resources. (7

If the case is to be eriminally prosecuted, the
law enforcement agency acquires full responsibli-
ty for the case, the development of evidence, and
establishment of required clements of proof
through standard criminal investigation practices.
If the case is not to be prosecuted, active police
involvement usually terminates, except for pro-
viding assistance in juvenile family court proceed-
ings.(8)

(1) Decision to arrest parents/caretaker.

o Immediate arrest. This decision is based on
the severity of the violence or injury to the
child (e.gz., homicide, extreme forms of
injuries, such as extensive burns, multiple
borie fractures),

e Subseguent arrest. Appropriate social serv-
ice agencies are contacted before any final
decision is made concerning the arrest.
Arrresting the suspected perpetrator does
not have to be done immediately. Once the
arrest is made, it is difficult to avoid prose-
cution,

(2) Criteria for criminal prosecution. The cri-
teria for deciding in favor of a prosecution of the

follows:(9

e Medical evidence and testimony. The
availability of medical testimony support-
ing the allegation of inflicted trauma is es-
sential to the successful prosecution of
such cases. This entails a medical diagno-
sis of the existence of inflicted trauma.

Other supporting evidenice Re: abuse or
neglect. The evidence of the inflicted trau-

evidence of other maltreatment falling into
the area of repeated inflicted injury or
general neglect. In addition to physical
evidence, photographs, etc., the evidence
developed aims at establishing a pattern of
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behavior by which it may be demonstrated
that the child has been subjected to an

hazardous situation, The type of evidence
collected also aims to point to the need for
control over the parent that can only be
obtained through criminal court prosecu-
tion, court referral to family service agen-
cies, psychological counseling, psychiatric
evaluations, ete. or the need for family
" contact on a continuing Basis by a super-
vising agency.
e Witnesses, The police officer attempts to
locate witnesses whose testimony will sup-
port either the specific violent act or the
existence of previous conditions indicating
a pattern of hazardous experiences for the
child.

C. Guidelines for Handling Child
Deaths

1. Reporting of deaths to, and post mortems
by. medical examiner or coroner. In any instance
when a child has died as a result of physical
abuse or other maltreatment or unexplained caus-
es, including Sudden Infant Death Syndrome
(SIDS), this fact should be reported by the local
law enforcement agency, physician or hospital to
the appropriate medical examiner or coroner. The
medical examiner or coroner should report his
findings to the law enforcement agency and the
appropriate district attorney and, if reported by a
hospital, to the hospital. Often reports are not .
made of suspicious fatalities among children.

One of the main reasons for the lack of post-
mortem examinations of fatalities among young
children is the prevelance of the SIDS, a fatal
disease of unknown cause which remains unex-
plained even after a complete post mortem.
Although SIDS and child abuse usually are not
discussed together in the literature on child abuse
or in model legislation, the incidence of SIDS is
s0 great that the problem merits much more than
perfunctory discussion in connection with child
abuse, especially in relation to the role of law
enforcement.

2. Sudden infant death syndrome and other
child deaths. SIDS occurs in children from ap-
proximately 2 months to 2 years of age. However,
most often it occurs in those between 2 weeks
and 4 months, Annually, 8,000-10,000 thriving,
well-cared for infants die as victims of the sudden
infant death syndrome.(10) This is 3 in every 1,000
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live births, almost one sixth of all infant mortali-
ties in the United States. In a large metropolitan
area, such as New York City, one baby dies ev-
ery day.

SIDS has no regard for race or economics; it
strikes babies in every level of our society.
However, babies who are black, Indian, Mexican
or poor white Americans and whose families live
in urban ghettos will more frequently be SIDS
victims than babies of the more privileged classes.

Since SIDS strikes without warning, while the
victim -is asleep and without a physician in at-
tendance, infant victims are delegated to the

medical examiner or coroner for investigation. In .

many areas of the U.S., autopsy is neither man-
datory. nor is it performed on SIDS victims.
Deaths are often certified by the neighborhood
funeral director or a coroner unskilled at pediatric
pathology. Consequently, SIDS is too often dealt
with as a criminal case or certified as suffocation
(or other unsubstantiated theories} which carry a
connotation of negligence by the family.

One of the most serious problems with SIDS is
that the mother or father or other relatives caring
for the child feel a deep sense of guilt or respon-
sibility in having missed something or having
“failed to do something.”” Virtually every family
losing a. infant to SIDS feels responsible for the

- death, due to ignorance of the disease on the part

of health professionals and the lay public.
Without immediate understanding, the problem of
Emlt and deep grléf are long lasting and destruc-

" In most Juf!SdlCt!QnS. ambulance services and
the police department simultaneously respond to
this type of emergency. {This response is not un-
like the response to a very serious case of child
abuse.) If the infant is alive, the police officer
should initiate resuscitation efforts. At the same
time. he should note conditions in the room and
in the house: the behavior, attitude and remarks
of persons present; the position of the infant;
medical action taken: signs of rigor mortis and
post-mortem lividity (settling of the blood), which
are usually present if the body has been dead for
more than 3-hours.

The child's clothing should be left on the body
for a medical examiner to inspect. When this is
not possible, the officer gathers the clothing for
the medical examiner. The victim should be
removed as quickly as possible to a hospital.

The scene should be disturbed as little as possi-
ble pending an extensive investigation of the

be armnggd fDl’ the p;i,rents —_ wnth a ne%hbor or
relative, the ambulance or with the officer.

As indicated above, most parents feel a scnse
of guilt upon discovering their dead baby. This
attitude will take many shapes and forms in the
initial questinning -- possibly misinformation,
usually unintentionally. With this thought in mind,
a consoling posture by the initial police officer at
the scene is very important as well as the investi-
gating officer who will be responsible for the clas-
sification and completion of the death report.

After the child has been transported to the hos-
pital, the officer should ensure that photographs
of the death scene are taken. Items possibly con-
nected to the cause of death or near the body
should be photographed and collected for scientif-
ic analysis. Unusual or hazardous articles, such as
medicines. should be gathered if near the death
scene. The place of death will have to be careful-
ly examined, including the following factors:

e Type and position of the bedding.

e Unusual contents such as plastic bags,
paint chips from a plastered wall.

e Presence of a defective or broken crib, or
an open arem or an inc:rmsed sp'u:e he—

o If the baby was found elsewhere other
than the crib, such as a bed, does the en-
tire family slecp together in a single bed —
possibility of over-laying must be exclud-
ed.

Inquire if the baby's brother. sister, par-

ents or recent visitors were ill in any way.

e The presence in or about the house of pets
including birds should be noted.

e Recent spraying inside and outside—insec-
ticides; location of such cans or bottles
used for this purpose.

e Occupation of the parents should be noted,
especially if either one works around anv
toxic material which could be brought
hor’ne

teri hlS or her hab!ts, ac;tmns, and dsgreg of
health should be documented. )

o Evidence of injury or infection (rash). The
ofﬁcu simuld knew if reausﬂtatiﬂn hﬂd

f;u:nl mdrkmgs _may result frnm dpp!!':d,‘
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tion of equipment: or bruises to the baby's
face may have been caused by mouth-to-
mouth resuscitation. If any vomitus has
been found it might have been caused by
such resuscitation.

Interviewing the parents will be very difficult
for both the parents and the officer. The officer
may seem to imply responsibility for the child’s
death, but that they are routine and have to be
asked as part of the investigation. Ai the same
time, the persons interviewed should bz warned
that the information is part of a lepal investiga-
tion: that the information could be used in later
legal action; and that they have a right not to
answer the questions (i.e., Miranda warning).
Questions that should be asked include the fol-
fowing:

e Recent symptoms of the baby: physicians,
clinics or hospitals where the baby might
have been examined.

e Take note of terms uszd by the parent

elc.
e General eating habits of the baby: time and
the variety of the last meal.
Any recent or old injuries, however insig-
nificant they may have seemed.
e Have the parents ever disciplined the child
- by spanking? How severely?
e Did anyone drop the child or did he/she
fall recently?

If during the questioning inconsistent accounts
of the death are given or any signs of abuse are
found, the Miranda warning must be given once
again and the interview should stop unless the
parents, now suspects in a criminal case of homi-
cide. consent to more questions.

NOTES

MAlan R, Caffey. Police Intervention Into Family Crisis:
The Role of Law Enforcement in Family Problems. (Santa
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(Springfield, Nino's: Charles C. Thomas, 1970).
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theChild Abuxe.” Training Key #207, see Section LB, n. 19
supril.

S Ibid.

should inform the parents that medical records of
the child will be needed by the medical examiner.
If the parents do not have a physician, they
should then be referred to the public health serv-
ice for family counseling by public health nurses.

Autopsies should be performed whenever possi-
ble. (In some parts of the country, autopsies are
being done in less than one-third of SIDS.) The
officer should be present during the autopsy.
When an autopsy cannot be performed, the officer
should request the medical examiner to obtain
post-mortem studies such as chest X-rays, lumbar
puncture, and blood cultures. However, an autop-
sy must be performed whenever criminal charges
are to be placed.

The investigating officer responsible for the
death report should also ascertain from the autop-
sy doctor if the baby died from an infectious or
contagious disease so the officer or other emer-
gency service personnel or parent could be
warned to seek medical advice. Further, if in the
opinion of the autopsy surgeon it appears an he-
reditary or congenital disorder contributed to the
death, this information could be passed on to the
baby's parents for possible use in future family
planning.

After gross examination of the body, the medi-
cal examiner should send to the parents a brief
letter certifying the official cause of death. In only
a few communities in the U.S. do we see a hu-
mane system of dealing with SIDS. In King Co.,
Washington (Seattle), every SIDS is autopsied at
a teaching hospital, the family is immediately con-
tacted by the attending pathologist, a visit is made
to the family by a trained public health nurse and
a- subsequent visit, two weeks later, is again
made. Then the local organization of parents who
have lost children because of SIDS contacts the
family by letter and offers assistance.

Flammang, n. 2 supra

WElammang, n. 2 supra.

MKempe and Helfer. eds. Helping the Battered Child,
“Role of Police,” see Section LA, n. 31 supra,

) fhid.

O Flammang. n. 2 supra. .

(M=Sudden Infant Death Syndrome.” Training Key #208,
see Section LB, n. 19 supra.

UDAbraham B. Bergman, A Study in the Management of
Sodden Infant Death Syndrome in the United States (National
Institute of Child Health and Human Development. 1972).
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CHAPTER VI. THE CIVIL ADJUDICATION STRATEGY

AND PROCESS

A. Strategy of the Civil Adjudication
Process

The mode! system could legitimately be termed
a due process-oriented or civil libertarian model.
The risk in designing such a model, however, is
that legalistic procedure can nullify, contradict, or
drown the purpose. The purposes of the due proc-
ess model discussed in the following paragraphs
are protection of the child from substantial risk of
harm. whenever possible; preserving, stabilizing,
and fortifying the family unit; and, at the same
time, protecting the rights of parent and child.
The strategy of the civil adjudication component
of the model system design is to specifically limit
the types of cases that enter the legal system as
“*child abuse’” to physical injury: and then focus a
civil court process on the risk to the child, and
ways of minimizing the risk, of remaining in the
home.

This strategy can be characterized as favoring
formal court processing of child abuse cases over
the informal processing or diversion of such
cases. The concept and procedural aspects of pre-
adjudication diversion developed in the model
system are an integral part of and implement the
basic strategy of narrowing statutory jurisdiction
over child abuse. The grounds for intrusive
and coercive intervention into the family unit are
limited. Once these grounds are found to exist,
full due process rights attach. Informal handling
of child abuse cases still remains an option; how-
ever, the case must move towards either a formal
court adjudication or the family should be re-
ferred for truly voluntary services and the possi-
bility of court action is entirely removed. In other
words, this strategy seeks to ensure that any in-
formal handling of child abuse is minimally coer-
cive and non-contingent upon the acceptance of
offered services or satisfactory performance in
the service or treatment milieu. Where any coer-
cive intervention is considered necessary to insure
protection of the child, this-can-only be done after

lhE ﬁling of' a petition thmugh an adjudicmic:n

In the present sys,tem. th\: cnvn] court process
often, at least implicitly, operates as a legal
“sword of Damocles” held over the heads of
suspected abusing parents. Parents quickly learn
that they may not be ‘‘ dragged through the
courts’ if they *‘voluntarily’” accept certain con-
ditions which often include the *‘voluntary’’ and
“temporary"’ surrender of custody of the child.
The “*trauma’™ and “‘stigma’ of a formal court
process is thus avcided but passibl)" at fsubqtan-
un;ﬂunseled parems. The civil court pmgess un-
derstandably is viewed by many helping profes-
sionals as a last (coercive) resort. However, in
fact, under the present system it is the only re-
sort, coercive or otherwise, which offers even
rudimentary due process and procedural protec-
tions for the parent and the child.

The model system views a properly constituted
civil court process as offering the most basic insti-
tutional protections available to suspected abused
children and their families. The result of the mod-
el system’s strategy might be a higher incidence
of child abuse cases which go through the civil
courts at least to the point of adjudication.

These purposes and goals of the model system
establish the framework for the following set of
strategies and objectives for system development:

e The reduction of coercive diversion op-
tions without due process by limiting the
authority to make coercive orders only to
the court and only after due process hear-
ings. Diversion from court process bars
any further court proceedings based on the

. same case.

e The reduction of the time-frame for com-
pletion of civil court proceedings from pe-
tition through disposition by handling ev-
ery child abuse proceeding as an emer-
gency. '
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The reduction of the extent of intervention
into the family unit during the civil process
by limiting each intervention to only that
degree necessary to determine whether it
is appropriate and necessary to proceed to
the next step of the process.
The separation of the judicial determina-
tion of substantial risk to the child, by vir-
tue of the cause and nature of the child’s
injury (accidental/non-accidental), from the
judicial determination of the remedies ap-
propriate to deal with the degrec of risk to
the child and to protect the child from fur-
ther serious harm.

o The reduction of the accusatorial aspects
of court proceedings through the use of a
court process that more closely resembles
ordinary civil litigation and by focusing on
the risk of harm to the child rather than
the-fault of the parent,

@ A separation of the court’s role as trier of
fact and selector of an appropriate disposi-
tion from the role of investigation of the
case and available disposition alternatives.

e A recognition of the limitations not only of

any legal process to resolve the underlying

causes of abuse, but also of the predictive
value of the knowledge on which judicial
judgments are based.

B. Key Components of the Civil
Adjudication Process
Thé de;ision m;iking PI'GLEQ? iﬂ rhe mndei sys-

a 5peufsd limited time) or the gbdndgnmém uf
the civil court process (and thus any coercion) in
handling a child abuse cuse.

Possible alternatives other than simply length-
ening the time specified in the model system
would involve an open-ended, decision-making
process where the resolution of whether or not
court action will be commenced can be postponed
indefinitely in all cases or only in those cases
where custody of the child remains with the par-
Ents Em thlS wou]d m;lks: an Evenmal ﬁhng of a
havior of thE pdréms. Another alternative in-
volves allowing pre- petition diversion where re-
sort to court process remains an ultimate possibil-
ity. This can be used as another means of pmt-
poning the decision, which eventually must be

made concerning the appropriatériess of - filing a
petition. This also permits the imposition, Df serv=
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ices, not truly voluntarily accepted, without any
determination by an impartial party of the necess-
ity for and appropriateness of the services im-
posed and without any due process rights for the
party coerced into accepting such services.

The interim custody of the child pending adju-
dication or pending the decision to petition is re-
viewed at frequently scheduled hearings -with all
parties present and represented by counsel.

Alternatives to this approach usually call for
the custody of the child, which has not been
“voluntarily’’ surrendered, to be reviewed at an
initial he-iring at the ccmclusion of which a 'place-

thg pre pt:n[mn ;md adjudmmmn pro..t:ss whlch
can (and often does) extend for long periods of
time. The model system establishes a minimum of
at least one and a maximum of four custody review
hearings, depending on the length of the pre-peti-
tion investigation process. Coupled with the short-
ened time-table for completion of the civil proc-
ess, this minimizes the time a child can be held in
temporary custody and insures that adequate con-
tinued justification exists for separating the child
from its parents.

The concept that an injured child case is a *‘le-
gal’' emergency as much as a medical emergency
is incorporated into the system and governs the
time-frame for the decision-making and adjudica-
tion process. Child abuse proceedings take prece-
den;e over all orher matters on the court’s calen-

,,,,, the county/eity attorney’s
agend;z, dﬂd the «:szselaad of counsel for the par-
ent and child,

Alternatives, both present and proposed, take
into account the emergency nature of child abuse.
and child custody proceedings. However, on the
crowded docket of an urban court, this might be
translated into a 6- to 9-montk process or
longer. There is also implicit the assumption that
more time will produce more information with
which to make a better judgment. Such practices,
however, do not take into account either the,
child’'s sense of time or the severity of the inter-
ruption of the family’s life. Six months is a rela-
tively short time by present standards for com-
pletion of litigation. It is too long for a parent or
child to wait to find out what their respective
status to each other will be, The time-frame of
the model system operates to advance decision-
making in two ways. First, when the child is not
in the custody of its parents, the continued tem-
porary removal of custody is contingent upon fil-
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ing the petition within 7 days of the child’s
referral to the CIMC. If the petition is not filed
within that time, the child is automatically re-
turned to its parents, and the court process is
foreclosed. Second, if the petition is filed, limita-
tions are placed on continuances of the adjudica-
tion and disposition phases thereby discouraging
the present practice of repeated adjournments.

Alternatives could incorporate greater time peri-
ods between decision-making points; but the con-
cept of some definitive limits on each phase of the
process is essential to preventing long interrup-
tions of the pdrent 5 cu‘imdy cf the ch:ld without

C‘ertam pmct;gea of ordmzlry cnul l: ég![l()ﬂ are
incorporated into the model system adjudication
process. The civil litigation model is used to de-
fine the relationship of the parties to each other
and to the court and to define the role of the
court in the process. Civil pre-trial practices in-
cluding pre-trial conferences., and application of
civil rules of discovery to the investigation proc-
ess are also adopted.

More closely approximating the civil litigation
model than present juvenile court practices pro-
motes the movement away from an accusatory
process in child abuse cases. Incorporating the
civil model of a **‘non-aligned™ court which over-
sees the pre-trial discovery process but does not
directly supervise or conduct (through a court-
based probation agency) the investigation also
contributes to a less accusatory process and
places the opposing parties on a more equal foot-
ing before the court, Limiting court access to pre-
trial information only through the pre-trial confer-
ences and only after full exchange of information
between the parties also promotes a ‘‘non
aligned™ court.

Alternative approaches more or less follow the
present juvenile court process model which oper-
ates in a quasi-criminal, quasi-civil manner. The
investigation is conducted either by court-based
staff (probation) or by protective services or other
public agency. The court may select the investiga-
tive agency and may determine the scope of the
investigation. A report of the investigation is for-
warded to the court. The parues may or may not
have access to this report prior to the adjudica-
uon he*lrmg The questmn of whether cml or
pmceedmgs may not be adequdtély resolved,
Wher‘e the court selegts an agency to investig*’ate

vewzigation . adequate controls on the investigation
roy exist. Comparable investigative and expert
resources for the attorneys for the parent and/or
child may be provided. Pre-trial conferences may
be held to facilitate simplification of the issues.
The presence: or absence of these measures, on
nalance, is what determines the ‘‘civilness™ of the
proceedings and the accusatory/non-accusatory
nature of the process. The model system attempts
to strike the balance in favor of a more purely

civil, non-accusatory process.

C. Civil Adjudication Process

1. Referral to county/city attorney. The referral
of a case from the CIMC to the county/city attor-
ney marks the commencement of the civil adjudi-
cation process. This referral represents either that
the medigal ESPEC[§ of' the a:cidemal/non acci-

penod of time, e.g., 96 hoursi from the tlmﬁ, of a
child’s referral to the CIMC is about to expire
and that the medical diagnostic process cannot be
completed within that period.
The diagnosis concluding that the injury ap-
_ pears to be non-accidental may be based solely on
- a medical basis, i.e., the nature of the injury is
such that it could only have been inflicted; or it
may be based on a combination of medical find-
ings and other factors. Such factors may include
an explanation by the parents at intake that clear-
ly does not correspond with the nature of the in-
jury previous unexplaiﬁed Gid injuries a record

by volumary agreemems, or other fac:tors wh;ch
convincingly support a conclusion by CIMC staff
that there is substantial risk that the child may be
endangered in its present home environment.

Whenever a referral is to be made to the coun-
ty/city attorney, the parents or caretakers should
be informed of this fact by the hospital, the rea-
son for thz referral should be simply stated, and
an explanation of the possible subsequent pro-
ceedings should be given.

2. Pre-petition investigation. The decision to be
made by the county/city attorney upon a referral
involves a determination of whether the hospital
report provides a sufficient basis to support the

- filing of a petition. Not every case is expected to
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be conclusively resolved by the CIMC diagnostic
process. Moreover, certain cases, because of the
L‘umplc‘(ity nf thc ln_]llllL\' or nf lhc tunm;. and
lmtml 4 dgl,y (96 huur) [mu; fmme.

At the point where a pre-petition investigation
is called for, there is only a suspicion of child
abuse. (Where there is probable cause to believe
an injury is the result of abuse, there is no need
for any further pre-petition investigation.) Thus,
in kecping with the reasons discussed previously
(I1. B. supra) the police should not be involved in
this investigation process, Nor should protective
services, welfure agencies, or other agencies
which may be relied upon to provide services to
adjudicated families be involved.

The perceived conflict between an agency act-
ing as both an investigator (accuser) and subse-
quent helper, as discussed previously, may seri-
ously affect the development of a therapeutic rela-
tionship at the dispositional phase. Court-based
probation also is not the proper party o conduct
this investigation. A Key objective of the model
system’s civil court process is to develop a pro-
ceeding that is more truly analogous to civil litiga-
tion where the contesting parties stand equally
before an uninvolved tribunal. The use of court-
based stafl in the decision-making function of one
of the parties, i.e.. the petitioner, whether it in-
volves the decision to file a petition, the develop-
ment of fucts to prove the petition, or the determi-
nation of the relief to be sought. undermines such
i strategy.

The limits on the scope of a pre- petltmn investi-
gation are designed to control the potential for
overzealous intrusion into the family. This is in
keeping with the strategy to limit the scope of
eiach intervention only to that which is necessary
to make the decision to go on to the next step of
the civil adjudication process. At t. point of the
pre-petition investigation there exist- only a suspi-
cion of abuse. Thus, only the information neces-
sary fo resolve that suspicion is essential at that
point in the process.

Lastly, the pre-petition investigation should not
he open-ended with respect to time for comple-
tion. A key principle of the model system is that
injured child cases are emergency situations and
should be dealt with as such from the point of ini-
tial contact through court disposition. Long de-
laved decision-making phases are to be avoided.
Thus it s ﬁuggc%tgd that lmy pre-petition investiga-
tion be cof plLtEd within 3 days of referral to
the county/city attorney or by the time the medi-
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aceurs Ltst. fxcgpl in unusua] cases, SLth a time-
frame should be sufficient to conclude whether
there is probable cause to support the filing of a
petition,

The overall time-frame envisions a maximum of
7 days, from the time of referral of a child to
the CIMC, to resolve the medical aspects of the
child’s injury, conduct a pre-petition investigation
where necessary, determine whether to file or not
file a petition, and in the case of the former, to
resolve the issue of custody of the child pending
the adjudication hearing. This time-frame is in-
tended to minimize the period of disruption of the
family unit and to promote a speedy resolution of
the intérim s*.mtus 0f the case, by r’educing the

pmcedure 1mplxc1tly recognizes the “lxmltatmns
not only of the legal process but also of the pre-
dictive value of the knowledge on which its judg-
ment is based."(N )
In cases where a pre-petition investigation is
called for, contrary to present practice, such an
investigation should not be conducted by the pro-
batior’n 'it"iﬁ hy poiice or by ﬁn'y sgeﬁcy that

pasxtmn service plan nor should thE mvastxgatmn
involve a social or psychological evaluation of the
family. Instead, the investigation should be per-
formed by the county/city attorney’s staff or by
an ﬁgﬁngy not invalved in providing services to
to addttmnal f'lct-gathermg Le., the development
of sufficient information to support a finding of
probable cause that the injury was non-accidental
or to support a conclusion that the injury was ac-
cidental. When such an investigation is comm-
enced the court should be notified as well as the
parents who should be afforded the opportunity to
obtain counsel; and counsel for the child and a
guardian ad litem should be appointed by the
court.

The purposes to be served by the pre-petition
investigation are either to develop additional in-
formation to determine the probable cause of the
injury, or in the case where th medical evalua-
tion is not completed (at the end of the initial 96-
hour period) to prevent any further delay in the
decision-making process beyond that required to
complete the médicai diagﬂosis

tha pre, pEtlHOH mvggugatmn may

108



Q

ERIC

Aruitoxt provided by Eic:

serve either as a collateral source of information
to be considered in the diagnostic process, or as
the basis for determining the position to be taken
with respect to the child’s custody pending com-
pletion of the medical diagnosis, or as an addi-
tional basis for determining whether a petition

would be legally sufficient once the medical diag-

nosis is completed.
3. Filing of the petition. The ultimate decision

to file or not to file a petition will be made by the-

county/city attorney. The county/city attorney
may conclude that there is insufficient evidence or

. that, for other reasons, even where there is suffi-

cient evidence, the ohild’s interests indicate that
court action is inappropriate. As underscored
elsewhere, specifi¢ harms to the child, and not
parental fault concepts, should be the determining
factor. Such a determination should be made in
consultation with the CIMC’s diagnostic team,
Whenever court intervention for child abuse is
the county/city attorney
may refer the farmly to protective services or
other appropriate agency if the child’s situation
involves substantial risk of imminent harm based
on evidence of damaging neglect, failure to thrive
or the like. Here again, this decision should be
made in consultation with the CIMC's team of
specialists. Under any circumstances, in lieu of
court processing, the family may be referred to
available community resources -for voluntary serv-
ices. Such referral, however, is non-coercive and

_unconditional. The decision to forego court proc-

essing is not contingent upen the parents seeking
or not seeking the suggested services, and the
county/city attorney’s involvement in the case
ends at the point of referral.

Petiticner discretion is incorporated in presant
court processing systems. The difference in the
model system approach is to eliminate the coer-
civeness of such *‘diversion’ decisions by makmg
them non-contingent or final.. The emphasis is
placed on a decision based on a realistic appraisal
of the expected harm to the child that is to be
prevented and why the decision either to petition

or not petition is best suited to pmtectmg the
child from that harm while not causing or promot-
ing additional harms.

Focusing this discretion at one. point in the
process—the point of petitioning—and by limiting
this discretion to one individual — the county/city
dttOll‘lEy—lnCl'Ed'?ES the potential for monitoring
the decision and minimizes the possibility of abus-
es of discretion. The need for earlier diversion
points is not as pressing, since the model system
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‘the conclusion of the initial 96-hour period,

concerns itsélf Qniy with already injured children
tzal report Qf suspécted abuse to the pgtltion ﬁ!mg
stage is greatly reduced.

4. Interim custody of the child. The interim
custody hearing serves either as a continuation of
the periodic court review of the child’s emergency
custody status begun with the TPRO proce-
dures (see Part 2, Chapter 1V, C), when a petition
is not ﬁled after the 96 hour périod or as the fo-

longer ddjudlcatlon penod, when a pEIltIOﬂ has
been filed. In either case it marks the point in the
process where, if abuse is suspected, the custody
of the child cannot be determined solely by ob-
taining further parental consents. If custody is not
to be raturned to the parents or if the child is now
to be done only after the parents have consulted
with counsel, the child has had counsel and a
guardian ad litem appointed, and the court has
reviewed the merits of the custody issue. The par-
ties may enter a consent agreement rather than
contest custody; however, this is done in a formal
court process and is subject to court approval.

When a child has suffered injury or trauma and
abuse is suspected, there are many pressures
which focus both on the parent and child.
Professionals  (physicians, protective service
workers, hospital personnel probatlon workers)
jury, may react strong!y by insisting “that the c::hx!d
not be returned home. Parents, often fearful of
adverse consequences, may consent to the profes-
sional’s position in the hope of avoiding further
involvement in the civil or criminal process.
Under such Qircumstances informed vclumary,
mcwmg thls consent process into the forum of the
court after an initial period Df time and by iﬁSUl’=
sented and ccnsudered the interim custody dCEI-
sion should reflect a more accurate assessment of
the needs of, and risks to, the child. Removal or
continued removal of custody of the child from
the parents will occur only if all other means
short of such intervention are inadequate for the
child’s protection.

Thus, at the time of the ﬁlmg of a petition or at
the
interim custody of the child is determined through
a court hearing with all parties present and repre-
sented by counsel, whenever the child is not to be
returned to the custody of its parents. The court

Ll
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may direct that the temporary or interim custody
of the child be with an agency or person other
than the parent only if there is probable cause to
believe that the child would be at substantial risk
in its present home environment. An explanation
of the alternatives, not involving the removal of
the child, which were considered during the hear-
ing process and why these alternatives were not
sufficiently adequate for the child's protection
should also be included in the text of the order
(for details of the custody hearing process see:
**Model System Chart 1I, Phase IIT Civil Adjudi-
cation Process’).

5. Adjudication phase. The adjudication proc-
ess establishes that the child is at risk on the basis
of the evidence of non-accidental injury.
which cannot be judged by the type and severity
of the injury, or even by its willful infliction,
remains to be determined in the disposition phase

. of court process. (In the disposition plan, the

court will seek to define, through appropriate
studies and additional diagnostic processes, the
types of services and treatment that may be suffi-
cient to reduce the risk to the child by stabilizing
and supporting the home environment or selecting
an alternative home environment.)

The model system proposes an adjudication
phase, i.e,, pre-trial proceedings and trial, that
would as closely as possible resemble a civil liti-
gation process in its essential aspects while incor-
porating a shortened time-frame for completion of
the adjudication phase, in keeping with the emer-

approaches civil pre-trial discovery procedures
than investigation procedures in juvenile cases
(including neglect and child abuse cases) as they
presently are’ handled. Following the same format
as the pre-petition investigation, the pre-adjudica-
tion investigation would be conducted by the peti-
tioner’s (i.e., county/city attorney’s) staff rather
than by court-based. probation, by police, or by
protective services or other agencies involved in
providing services.

The scope of the investigation, again consistent
with the model system strategy, is limited to the
discovery of only that information necessary to
proving the allegations of the petition. A separate
pre-disposition investigation is called for to gather
information necessary for formulating a disposi-

9%

much broader than for adjudication. Adhering to
a least intrusive intervention policy, the mere fil-
ing of a petition should not offer a carte blanche
opportunity to probe into the family’s social histo-
ry and life-style. The permissable scope of the
investigation should include access to the medical
records of the child and any siblings; prior court
collection and examination of physical evidence;
and locating and questioning of witnesses and
experts.

Access to this level of information is reasona- .
ble. Physical evidence and eye-witnesses or ex-
perts, when these are available, are essential ele-
ments of proving a case and involve litile if any
intrusion into the privacy of the family. Such hard

abuse cases. Thus, access to medical records and
the CAIF becomes necessary to the development
of circumstantial evidence, while still not amount-
ing to a personal intrusion on the family.
However, when a home environment evaluation,
or psychiatric or psychological testing and evalua-
tion of the child or parents is desired, it should be
contingent upon consent or pursuant to a form of
“‘order of discovery™ issued by the court follow-
ing a hearing.

The implementation of this investigative proc-
ess could be accomplished by application of exist-
ing civil rules of discovery. A preliminary pre-trial
conference could be held shortly after filing of the
petition among counsel for the parties and the
judge in chambers which would map out the
scope and time-frame for completion of the inves-
tigation and which would provide an opportunity
for any objection to_be made, Counsel for the
parents..and child.sould be equally entitiled to
discovery bf. any medical reports, records, and the

would be equally entitled to a request for psycho-
logical or psychiatric testing or evaluation of the
of such tests or evaluations woulid be discoverable
by all other parties.

The preliminary pre-trial conference would also
set a date for a final pre-trial conference at which
time the issues still in dispute would be deter-
mined, lists of witness and statements of the na-
ture of their expected testimony would be ex-
changed, and the overall course of the trial
would be developed in a manner similar to what is
presently being done in other civil pre-trial con-
ferences.
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The purpose of such an arrangement, as is the

ment of surprise in such proceedings and to pro-
vide the fullest opportunity to discover the other
party's case, thereby promoting a sensible and
realistic appraisal of the merits of the litigation
tlement (or consent agreement or plea bargain) in
lieu of a trial.

the court's role is limited to presiding over the
discovery process and arbitrating disputes con-
cerning discoverable information. Neither the
court nor a court-based agency assists or directs
the actual investigation. Contrary to present prac-
tice, investigation reports are not prepared for or
each party's case at the final pre-trial conferences
only after the parties have completed their respec-
tive discovery process and have exchanged
information. ’

Whenever possible, the adjudication hearing
should be held within 10 days of the date the pe-
tition is filed. Where additional time is required, a
continuance for good cause or upon consent of

. the parties may be granted. The hearing itself will

be conducted in the same manner as under the
present system. At the conclusion of the hearing,
or at any time prior, if the petition is without mer-
it, it shall be dismissed by motion of any of the
parties upon the court’s motion.

Where the parents admit the allegations of the
petition or where they are proven by preponder-
ance of the evidence, the court will enter an
affirmative finding and schedule a disposition
hearing.

Unlike present practice, an ‘‘adjournment in
contemplation of dismissal’* is not a possible or-
der of adjudication. A settlement (consent agree-
ment or plea bargain) will require either immedi-
ate dismissal of the petition or affirmation of the

petition with the possibility of expungement at the .

conclusion of the period of the disposition order.
(See **Disposition Phase™’).

6. Disposition phase. Dividing the civil court
process into two stages—adjudication and dispo-
sition—permits the separate and independent

consideration of remedies available and appropri-
ate to protect the child from the risk of further
harm or injury. Since the type of information
needed to develop a disposition plan can be sig-
nificantly different from that required at adjudica-

tion to prove the allegatious of the petition, a bi-
furcated civil process prevents the overlap of dis-
position information into the adjudication process.

The model system calls for a wide range of dis-
positional services and alternatives to be available
to the parties and the court. In the present sys-
tem, the court is often faced with little choice
leaving the child in the home with few services
for the child and even fewer for the parents.
Moreover, even when the child is removed from
the home, little may be done for the home envi-
ronment to ensure that the risk of further harm to
the child is minimized. The end result is that the
child is left in a temporary custody *‘limbo.™

Courts are reluctant to consider permanent ter-
mination of custody proceedings, since the lack of
own doing. They are equally reluctant to return
custody of the child to the parents since the lack '
of assistance leaves the home situation un-
changed. The result frequently is long-term foster
care placements and the shuffling of children from
foster placement to foster placement. Without a
sharp increase in both the types and extent of
services for children and especially families, any
other improvements in handling child abuse cases
are unlikely to provide lasting benefits. Moreover,
any strategy which calls for the selection of the
least intrusive alternative at disposition and which
seeks to minimize the necessity for removal of
the child from the home for protection is contin-

py, medical treatment, homemaker services, day-
care and child-care services, and the like.

Under the model system, temporarily removing
the child from the home can occur only if it is
established that there is no means to adequately
protect the child- from further harm without re-
moving it from the home and only after a finding
that the placement available is likely to be less
damaging to the child than its own home. The
purpose of the disposition phase of the model sys-
tem is to guide the court in making this decision
and in selecting appropriate services for the child
and family. :

Upon adjudication, the court would direct the
local child protective services agency, probation
or, preferably, a specialized unit of probation to
conduct a dispositional study. The dispositional
study would be two-fold: an evaluation of the
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evaluation of specific programs and/or placements
for both the parents and the child which will be
needed in order to prevent further harm -to the
child from the identified risks. The evaluation of
the nature and extent of further risks to the child
may include an evaluation of the physical facili-
ties of the home, the adequacy of the parents’
income in meeting the needs of the child, the
identification of persons who would have access
to the child (to be obtained from the parent only)
and, if not previously performed, psychiatric or
psychological testing and evaluation of the par-
ent(s).

At the conclusion of such a dispositional study
and prior to the disposition hearing, a disposition-
al report would be submitted to counsel forthe
parent(s) and child. Counsel for the parent(s) and
child may also prepare reports based on their
findings and adequate support staff should be
available to counsel to explore dispositional alter-
natives. Contrary to present practices, predisposi-
tion reports will not be submitted to the court un-
til all parties have had the opportunity to prepare

their own recommendations contaifed in any oth-
er party’s report.

The disposition hearing should be held within a

specified time, (e.g., no later than 10 days) fol-
lowing either adjudication or the entry of a plea
admitting the allegations of the petition. Where
the dispositions of the case are in dispute, the pur-
pose of the hearing will be to aduce evidence to
resolve the issues in dispute and to formulate a dis-
position plan. Where the parties agree to a dispo-
sition, the purpose of the hearing will be to detef:
mine the propriety and duration of the disposition
plan. -
The disposition ordered by the court (or agreed
to by the parties) should expire after a specified
and limited period of time (e.g., 6 months) un-
less one of the parties requests, and after another
hearing the court approves, an extension of the
plan for a similar additional period.

Upon satisfactory termination of the disposi-
tional phase, the court may, on its own motion or
at the request of any of the parties after a further
hearing, direct that the record of adjudication in
the CAIF be expunged.
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CHAPTER Vil. ACCOUNTABILITY AND
PERFORMANCE MONITORING

The basic framework of model system account-

Lvility would be the operating, planning, and moni-
ments to the Social Security Act, referred to as
Title XX (P.L. 93-647), which went into effect
October 1, 1975. Title XX, signed into iaw on
January 4, 1975, provides for a decentralized pro-
gram of Federally supported services set forth in
an annually updated Comprehensive Annual Serv-
ices Program (CASP) Plan. The CASP, prepared
and administered by the designated Title XX
__agency, encourages active participation by private

its development and implementation.(i)

The process of planning and reporting is goal-
oriented, for case planning and statewide plan-
ning, and public accountability oriented: how did

compare with the CASP and its projected costs?
The plans for services to target groups, such as
abused and maltreated children, must be devel-
oped in a public process. Results of the Title XX
service program must be publicly reported along
with evaluations. The program is supposed. to be
designed to meet the specific needs of decentral-
ized geogidaphic areas and the individual needs of
clients, the aggregate result of which is the state’s
plan and program report for public accountability
purposes.

Throughout this Prescriptive Package, we’ve
stressed that gaps in baseline data, causation stud-
ies, and service program impact assessments
need to be filled pertaining to every aspect of
handling child abuse. Relevant data and research
in the field of child abuse, as in other human serv-
ice areas, will be very difficult to obtain, espe-
cially in the short term. While longer-term re-

. search programs are being developed under the
Child Abuse Prevention and Treatment Act, there
is a need for applied research, or what we term
detailed program assessment, focused on pressing
information needs.

What differentiates detailed program assessment
from research evaluation are their respective pur-

poses and methodologies. Research evaluation is
designed to assess impact or effectiveness. De-
tailed program assessment (sometimes called
“‘process evaluation’’) answers the question of
whether or not a program or project was imples
mented in accordance with its goals, methods, and
guidelines. Implementation of the model system,
on a pilot basis in one or more communities, or
on a broader scale, requires detailed program as-
sessment that focuses on the processes of innova-
tion diffusion. More important than the findings of
formal rescarch per se in promoting change in
child abuse handling systems will be the back-
grounds and frames of reference of particular

undertake implementation of the model system.
Lack of formal research findings in child abuse

_certainly is no deterrant to development of exist-

ing systems. Existing research that seems to an-
swer the needs of practitioners in the child abuse

(e.g., social work, medicine, mental health). Most
practitioners don’t have the time to invest in
translating what is known and unknown based on
research findings into their practical work situ-
ations. Probably much of the research would not
answer their day-to-day needs in any case. Conse-
quently, the Prescriptive Package is designed to
facilitate, to begin with, a crude accountability
and performance monitoring process which asks
the following kinds of questions:

# How many suspected child abuse cases
were identified in the community this year
as compared to last year, by what sources?

s What happened to these cases of suspected
abuse? How many cases actually had inju-
ries that would qualify as abuse? '
tion initiated? With what outcome in the
court process?

o What type of emergency services were
provided after case identification?
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gannectmn wnh medical dldgnosls, pre-
adjudication, and post-disposition? How
were these services funded? What are the
service and funding gaps?

e What are the principal barriers to achieving
the objectives of the model system? How
can these operational barriers be mini-
mized or removed?

All of these relatively unscphistiiated process-
type questions have to be answered in c:onnection
with Title XX reporting and monitoring require-
ments. {t will be noted that none of the questions
address whether the parents or caretakers of
abused children ceased to be abusive or whether
the children recovered to function normally or
whether parents and children were enabled to
improve the quality of their lives. Rather the
questions all ask: what is the system, its compo-
nents and activities doing in relation to objectives
for case handling specified in a CASP Plan.

ThE impiementation of the model system in any

.ﬂssess,ment whu:h al%o is ner;essnry for developmg

a CASP Plan under Title XX regulations. The

needs assessment should focus on needs by target
group and the reallocation of scarce financial re-
sources directed at helping the most vulnerﬂble
children and youth.

In the model system, we are proposing to limit
the definition of the target group diagnosed as
abused and assigning a high priority to these chil-
dren in the process of shifting the limited re-
sources available for children’s services. Howev-
er, we recognize that children also die of and are
severely injured by neglect. Hence, the criteriz
for limitation of or priorities for target group serv-
ices under a balanced Title XX package should
focus on those children who are in the most dan-
ger, whether from abuse or neglect. This may in-
clude several children within the same family, one
of whom is physically abused and others who are
severely neglected, all of whom would qualify as

primdry recipients" under Title }{}g

lmplementatmn in local commumtu:&» of a variant
on the comprehensive emergency services (CES)
program pilot tested by the Nashville Urban Ob-
servatory's National ‘Center for Comprehensive
Emergency Services to Children.* The basic pur-
pose of the model system’s CES program would

*See Appendix HI and Appendix 1V,
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be to identify and meet the crisis needs of chil-
dren who are in the most danger, and of their fami-
lies, with priority for injured children. A second
basic purpose of the model CES system is to pre-
vent the inappropriate removal of the child from
his/her home whenever possible. All of the emer-
gency care optioris for providing protection and

under the Nashvnlle CES would also be avallable
under our model CES program. The basic differ-

. ences would be the model CES system’s use of

public health nurses as the primary intervention
agency and the sequence of medical diagnostic
steps following identification of suspected abuse.

It is assumes that most of the services provided’
under the model system would quelify either as
protective services under Title XX, including the
hotline and media campaign (i.e. expanded infor-
mation and referral services) and medical services
which cannot be paid for under Medicaid. Medi-
caid, Blue Cross, and other medical payment sys-
tems would cover medical diagnosis and treatment
costs by hospitals for individual battered children.
The CIMCs could arrange contractual purchase of
service arrangements with the state’'s Title XX
agency to cover diagnostic costs of the multi-dis-
ciplinary team effort over and above Medicaid
reimbursement,

Under the model system, the CIMC would be a
particular focal point for performance accounta-
bility monitoring. Requirements for CIMC per-
formance accountability would have to be incor-
porated in its licensing and contractual agree-
ments with the state and also with local entities in
the child abuse handling system, Under the model
system, we envision development of a primary set
of contract agreements between the ICEU, the
CIMC, and public and private protective services
agencies, and the designated Title XX agency
defining the scope and type of functions, services,
and procedures performed under the model sys-
tem. A secondary set of contract agreements
could be developed between the CIMC and civil
counsel for the local jurisdiction with respect to
diagnostic and reporting responsibilities of the
CIMC for cases diagnosed as suspected abuse
which are to be referred for review pursuant to
the decision to file a petition.

Under the terms of such contracts, the ICEU

wnh ﬁtatlstlcal data on *il! cases exammed cases
referred to the CIMC, and cases offered emergen-
cy services. In referring these cases to the CIMC,
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the ICEU would assign a unique numerical identi-
fier to the case which could also be used for sub-
sequent reporting purposes to the Title XX agen-
cy by the CIMC and protective services to identi-
fy cases handled by any of these agencies under
the Tiile XX plan. The other common statistical
information would include: age of child; sex of
child; family status (i.e., natural parent, guardian,
other carctuker): type of injury (CIMC only);
number of other siblings in the home; disposition
of case; services provided (as defined in the
CASP); method of service provision (i.e., direct;
pLil'Lh'lSE of service ffom SpECiﬁEd agem:y) and

manner, Tl(lE XX service reportmg requxrgments
can be met, by tracking numerical identifiers from
various sources, therchy dealing with perform-
ance monitoring of services, without resort to a
central register, by utilizing the existing Title XX
information systems.

Under a contract with the office of the locality's
civil attorney, the CIMC could provide training
and consultation to the attorney’s:

e Suspected child abuse cases identified in
hospitals and examined suspected child
abuse cases referred for petitions.

e Number of petitions filed.

* Number of children referred for petitions
kept 2t home until and after court
hearings.

e Types of temporary placements used until
court hearings and post-disposition.

e Number of  dispositions  involving
termination of parental rights.
¢ Number of adoptions resulting from

termination proceedings.

@ Number of times children moved from one
placement to another.

e Number of abuse cases appearing in
petitions more than once, in the same
home and in placements.

e Primary service agency for

_ reappearing in petitions.

e Number of suspected abuse cases referred
to medical examiner or coroner for
autopsy. :

e Number of cases in which infant fatality
results in criminal prosecution.

e Number of cases referred for criminal
prosecution and outcome of prosecution.

cases

By monitoring this type of data into the Title
XX reporting and data system, without much ad-

ditional cost the state and its localities can devel-
op a *‘child abuse monitoring system.”” This moni-
toring system (or subsystem) would function as
the management information system for policy
decision-making to improve the operation of the
model system, and to provide feedback to partici—
pating office on the physical and emotional as-
pects of child abuse. (In addition, the CIMC
would provide expert witnesses to the court, e.g.,
psychiatrists, pediatricians, psychologists, social
workers, and nurses, reimbursed by the court at
its usual rate for expert witnesses.) The training
and consultation activities would draw on the
CIMC experience with diagnosis of child abuse
cases from all sources and also ICEU experience
in the initial examination process. The civil attor-
ney’s office could provide the Title XX agency
with statistical data on case dispositions, using the
same unique numerical identifiers, which would
complete the statistical data on child abuse cases
up to the point of provision of services under in-
formal or formal court dispositions. Protective
and other services provided under the terms of
court dispusitions also would be covered by Title
XX CASP Plans and reporting requirements.

in pdrticular the statistical data monitoring 8Ys-
cy would focus on the key dems;ons in the model
system in Phase 1: Identification to CIMC Intake
(see Model System Chart I) and Phase II: CIMC
Intake to Petition (see Model System Chart II).*

The typical Title XX data reporting system would

_have to be slightly modified in order to monitor

the decisions made by the principal decision-
makers (identified in Model System Charts I and
II) to provide summary ‘data of the following
types: agencies, develop training and technical
assistance materials and guidelines, prepare public
and professional education and training informa-
tion related to improving performance of the sys-
tem and its components, and prepare budgetary
and legislative materials and documentation.

In order to ensure accountability to the public
for system performance, the legislative and exec-
utive branches of state government should jointly
appoint members of a statewide citizen’s advisory
board on child abuse, with overlapping terms, to be
composed of persons who have established rec-
ords of distinction as vigorous advocates for
equal rights and opportunities for children. The

*See: Part 11, Chnpt:r IX, Model System Decision-Making

Guide.
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board should be charged with responsibility for
overseeing implementation of the model system
and authorized to obtain reports and data from
the Title XX agency as necessary to fulfull its
responsibilities. The Child Abuse Information and
Records Committee* ideally should be constituted
as a subcommittee of this citizen’s advisory
board. ‘

At least 90 days before the beginning of the
state's fiscal year, the Title XX agency should
prepare and sutmit to the Governor and the Leg-
menting the model system for handling child
abuse, including a full analysis of relevant statisti-

*See: Part I, Chapter 1L E, 2, b, 1.

tions for legislative, administrative, and budgetary
actions to deal with problems and shortcomings of
the system.* The annual report should provide the
basis for revisions of the CASP Plan and report-
ing and planning requirements under the Child
Abuse Prevention and Treatment Act. The citi-
zen's advisory board should be legislatively au-
thorized to participate in preparation and evalua-
tion of the annual report and materials prepared

for inclusion in these documents wherever appro-
priate.

*The title XX law requires a public review and comment peri-

o of at least 45 days for the annual state CASP Plan.

NOTE

MChild Welfare League of America, Inc., **Using Title XX
to Serve Children and Youth' {1975)

This handbook includes a description of how the Title XX
planning and funding process can be used to develop a com-
prehensive emergency services program modeled after the
Mashville CES.
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The Children's Defense Fund, “Tiilexﬁ}{IHﬂw to Look at
Your Siate’s Plan for Social Services: A Child Advocale’s

Department of Health, Education and Welfare, “*Social Serv-
ices '75, u Citizen's Handbook, Program Options and Public
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CHAPTER VIii. DETAILED COMPARISON OF
EXISTING AND PROPOSED MODEL SYS-
TEMS FOR HANDLING.CHILD ABUSE IN-

A. Initial Suspected Child Abuse
Intervention System and Procedure

“The handling of child abuse cases, from initial
identification by public agencies, professionals,
hospitals or. citizens to the initiation of court

and practlces

First, there is the legal framework for state in-
tervention which consists of explicit and implicit
conceptions of the purposes and goals of inter-
vention, the rights of children and parents, and
the deﬁmtmn of abuse which reflects these philo-
suphn:al and legal concepts and sets the bounda-
ries for law enforcement and judicial jurisdiction.

Second, there are the legal and procedural pre-
scriptions as to who shall report to whom, by
what means, with what types of legal protections
and obligations consequent to the report.

Third, there is the information system for re-
ceiving, processing, utilizing, and disseminating
- information reported, provision for access to,
modification and removal of information retained
in the system, and provisions for safeguarding
confidentiality of the information in this informa-

tion system and ancnllary recordkeeping systems

or files.

Fourth, there are the procedures for investiga-
tion and verification of suspected child abuse re-
ports and the roles played by justice system and
non- ]ustlce system agem:les in caffymg out these
procedures.

Fifth, there are the medical and other types of .

systems, procedures, and techniques utilized to
diagnose the suspected injuries as part of the veri-
fication process. Under the existing system, inves-
tigation, verification, and examination activities
frequently are combined with service and treat-
ment activities which may result in diversion of
the case from the justice system and informal

handling by public or private community service
agencies.

Sixth, there arz the laws, legal and agency pro-
cedures and practices pertaining to protective cus-
tody of endangered children, in their own homes
or in substitute homes or other residential facili-
ties, under court order, and voluntary placement
activities handled by public or private social serv-
ice agencies in lieu of court action.

In the series of Charts A-F: Comparison of the
Key Provisions of the Present and Proposed Sys-
tems of Handling Child Abuse that follow, we
have attempted to generalize and summarize the
key provlsmns of the present child abuse handling
system in the six areas outlined abcwe and to
compare them with the proposed provisions of the
model system for the initial intervention stage
(i.e., up to the decision to refer or not to refer a
case for filing of a petition). Under the model sys-
tem, we have broken the initial intervention stage
down into two phases: Phase I: Identification (of
a suspected child abuse case) to Intake of the
Child Injury Medical Center (CIMC); and Phase
II: CIMC Intake to the Petition (i.e., decision to
refer or not to refer a case for filing of a petition).

In Chapter IX, we present a series of two
charts which outline the decision-making process
of the model system in these two phases. Model
System Chart I, covering Phase I: Identification to
CIMC Intake; and Model System Chart II, cover-
ing Phase IT: CIMC Intake to Petition, specify the
key decisions to be made, the appropriate deci-
sion-maker, and the criterialguldelmes for making
the decision. The sequence of decisions in these
two charts, and the decision-making options at
each decision point, are graphically presented in
Flow Chart I: Child Abuse - Identification to Peti-
tion.

The following Charts A-F, which compare the
present and proposed systems for handling child
abuse, are preceded by an outline as an aid to
ready reference to the reader.
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the Present and Proposed Systems of Handling Child Abuse
A. Legal Framework 7

1.0 Purpose and Goals of State Intervention
2.0 Rights of Children and Parents
3.0 Definition of Abuse

3.1 Neglect

3.2 Sexual Abuse

3.3 Emotional Abuse Mental Abuse

3.4 Accusatory/Non-Accusatory

B. Reporting

1.0 Form
2.0 Reporters
2.1 Mandatory
2.2 Discretionary
3.0 Report Recipient(s)
4.0 Report Content
4.2 Updated
5.0 Immunity for Reporters
6.0 Penalties for Failure to Report
7.0 Abrogation of Privileged Communication
7.1 Husband-Wife
7.2 Professional-Client
8.0 Admissibility of Report as Evidence
9.0 Measures to Encourage Reliability in Reports

C. Central Registry/Information System

1.0 Purpose
2.0 Location
3.0 Source of Reports/Means of Reporting
4.0 Scope of Reports Recorded
4.1 Physical Abuse
4.2 Sexual Abuse
4.3 Neglect
4.4 Emotional Abuse/Mental Injury
: 5.0 Scope of Information in Reports
6.0 Information Included in Central Registry
6.1 Initial/Update/Termination Reports
6.2 Additional Information from other Sources
7.0 Classification of Information
7.1 Verfication Result
8.0 Modification of Information
8.1 Provisions for Expungement
8.2 Sealing and Unsealing of Records
8.3 Amendment or Removal of Information
9.0 Access to Information '

106

119




9.1 Persons Permitted Access
9.2 Means of Access
9.3 Access by Subject
9.4 Rights of Subject to Hearings on Content of File
10.0 Confidentiality of Other Records in System
10.1 Access to Records:
10.11 Child Protective Agency
10.12 Police/Law Enforcement
10.13 Physician/Hospital
10.14 Treatment, Service, or Supervision Agency
10.15 Court
10.16 Legal Counsel for Parent, Child (Guardian ad Litem)
10.17 Grand Jury e
10.18 State or Local Officials
10.19 Researchers
10.20 Public Reporters
10.2 Provisions for Release of Records
10.3 Safeguards for Use of Records
11.0 Statistical Data Collection and Analysis

D. Investigation and Verification of Child Abuse

1.0 Agency Responsible
2.0 Time Allowed for Investigation
3.0 Scope
3.1 Environment of Child
3.2 Identity of Siblings
3.3 Risk to Child and to Siblings of Remaining in Home
3.4 Extent of Injury
3.5 Cause of Injury
4.0 Procedure
4.1 Notice
4.2 Search and Seizure
4.3 Interview/Interrogation
5.0 Role of Public Agencies
5.1 Protective Services
5.2 Police
5.3 Probation
5.4 District Attorney
6.0 Report to Central Registry
6.1 Within What Time Period
6.2 Content

6.22 Progress/Verification
E. Examination of the Injured Child

1.0 Roles of Intervening Agencies
.2 ProtegtrirvéVServices

.3 Hospital/Physician

.4 Schools

.5 Other Agencies
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2.0 Emergency Temporary Protective Custody (Hospital)
2.1 Standards and Criteria
2.2 Extension of Emergency Custody
3.0 Examination of Injuries
3.1 Injuries to be Examined
3.2 Home Examination
3.4 Medical Diagnosis and Decisions
4.0 Psychiatric/Psychological Examination
4.1 Child
4.2 Parents
6.0 Legal Rights During Examination Process
6.1 Parents
6.2 Child
7.0 Multi-disciplinary Team

F. Protective Custody

1.0 Removal Criteria !
2.0 Removal Procedures X
3.0 Use of Detention
4.0 Use of Hospital
5.0 Emergency Services
6.0 Use of Foster Care
7.0 Court Hearing
7.1 Notice
7.2 Time Elapsed
7.3 Legal Representation
8.0 Limits on Duration of Protective Custody
9.0 Measures to Encourage Contact between Parents and Child
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A. LEGAL FRAMEWORK

Present System

Proposed System

1.0
Purpose and
Goals of Stite
Intervention

As defined in state civil or eriminal codes,
the purposes of state intervention are to
prevent harm and to protect the child, to
provide protective services, to serve the
welfare or best interests of the child or the
stite, and to rreat the family unit. The
purposes of state intervention are ]
nfan faund in ncglcu cl.unu of

tent. in annml cudcs n:nnrung s:mnm:s
Katz (Family Law Quarterly, Vol. 1X, No.

1. Spring 1975, pp. 53-54) regards Connect-
icut’s civil reporting clause as typical:

wr:lf.arc nmy h«: .uivcrscly .lﬁ'ect:d Ihruugh
injury and meglect. . .to strengthen the
family and to make the home safe for chil-
Jdren by enforeing parental capacity for
pood child care; to provide a temporary
permanent nurturing and safe eavironment
for children by enhancing parental eapa
ty for good child care; to provide a tempo-
rary or permanent nurturing and safe envi-
ronment for children when necessary .md
for lhcﬁc purpmcﬁ ln n:qum. Ihc rep(

2.0
Rights of Children
and Parents

Q
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nbuse cases ahuuld be hrnn,ed, m ,x,chmve spt:uﬁed
goals to protect children from speciﬁc seriuug h;xrm
The types of harm should be suffi
to outweigh the potentinily detrimen :
available coercive remedies, especially child removal.
The ]TLFEEE<<EH of intEFv:miﬂn ihﬁuld likcwi%e be

d prmcumns
ire rf:l.mvdy scarce commadities for
children and our society, should he dispensed i in
concentrited doses to those most in danger.

The focus of intervention, protection. treatment
remedies, etc. should be the child. Coercive
intervention under ::hiid nbuse statutes should be
iimih:d to ac

suffering fmrn or like
fmm severe émmmn.&l damage. sexual abuse,
seri wdical neglect, or other categories of
ﬁcnuua hnrm thes hﬁuld be dealt wnh hr' state

d on the same principles of and rationale for
slate intervention). In other words. in cases where
there is “*substantial risk™ that parental/earetaker
action may cause serious injury, state intervention
should be under neglect statutes. (See Wald, Michael,
**State Intervention on- Behalf of Neglected Children,”
Stanford Law Review, Vol 27, No. 4, April 1975).

d abuse is 1o safeguard

i15,

imd pruh:u Ihr:.r well-being and intere
not to enforce their nghts lmplu.nly lhEHL‘

eal and p.syr;hulug,l l ,nu?d,s of
ch thn '\i(!]ﬂh.d m y re-

lmply Ih.\l thldﬂ.‘ n have !nh.n:.
rights independent of their paren
not imnply that children have interests indr:-
nt of the state. The “hest interests™

aril fur .u!]udlg.nmg. ;hlldrcn 5 mt:r‘u; [5 in
i d und neglect praceedings evalu-
al care. th rights of children

tion, wh!.' 2 nl‘ft;nsxv; parental hch:lvmr
does not result in medically diagnosable
hirm 1o the child,

122

At the point at which a parent requires counsel,
because the parent-child relationship may
seriously dis
status since i

rbed, a child has a right to equal party
rights also may be adversely affected.
ite and its authorized
representatives initiate a process that may challenge
the fitness of parents for parenting, by temporary or
permanent removal of their child, the ;
probably are in conflict with the state, and the state
may be in canflict with both parent and child. The
immediately requires representation by counsel
st effective form of recognition of the child
18 # person in his/her own right. The child should
have the right to an interpretation of his/her own
interests {e.g., physical and psychological well- hemg)
independent of the parents’ judicial, asdminisitative
and other decision-mikers. The function of counsel
of advocate in child ab nses should be (e.g.,
guardian ad litem) to ensure as a matter of legally
recognized right, that state intervention is sufficient
to protect the child from serious harm, is minimally
disruptive to parent-child relationships, and results

n “"the least detrimental available alternative.” (See
Goldstein, Joseph; Freud, Anna; and Salnit, Albert,
Beyund the Best Interests of the Child (New York,
The Free Press, 1973).
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A. LEGAL FRAMEWORK—Continued

Present System Proposed System

3.0 lly any non-azcidental or serious Actual serious physical injuries inflicted by a parent
Definition ysical injury, but often broadened w or caretaker or occurring in an abnormal manner.
of Abuse nclude neglect, sexual abuse, and, in Determination of abuse is based on the type and

some states, emotional abuse, The trend is severity of the injury and compari re

toward broadening of definition of abuse of caretakers’ explanation of the injury with its

to include neglect, sexual abuse and emo- nature, Physical punishment that leads to serious

tional abuse or mental injury. injuries requiring medical treatment would qualify as
abuse. (See Green, Judith, “Intervention between
Farent and Child: A Reappraisal of the State's Role
in Child Neglect and Abuse Cases,” Georgctown
Law Journal, Vol. 63, No. 4, Mareh, 1975)

kN | Almost always ineluded. Nnt In;ludul Wh:n lhcn: is lkely to b!‘: sermus

Neglect )
wnuld bc deuh wnh umj r m:gh:u smlus 5
failure to provide medical care when a child
suffering serious physical injury or emc i
. damage, and failure to thfive.

32 Often included. Not included. Proposed to be covered under neglect
Sexual Abuse statutes,

33 Often and incrensingly included. Not included, Proposed to be covered by neglect
Emotional Abuse/ statutes under specific and narrow standards for
Mental Abuse interventjon.

34 Most often accusatory in the sense Accusatory in the sense of rgqmrmg a lTlL,dlCdl and
Accusatory/ identifying the perpetrator of abuse; less legal determination of non-accidental inju
Non-Accusatory often accusatory in terms of providing for by a parent or caretaker; non-accusatory in the

eriminal prosecution of the perpetrator, sense that (1) the focus is on the consequences

* resulting from parental action, not the fault or guilt

of the perpetrator, and (2) criminal prosecution for

the perpetrator is eliminated except in the instance

‘ of death of the child.
i ¢
123
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B. REPORTING

Present System

1.0
Form

Maost frequently oral, with written follow-
up reports required in many states,

]lm:Si lm;;l(t:d in the IﬂjL!TE\j Chﬂd Exammalmn Unit
(ICEU). Written report from the ICEU 1o the
hospital (Child Injury Medical Center) in cases of
referral, from a physieian to the hospital in cases of
referral, from the hospital to the ICEU in cases
examined for inflicted injuries (not referred by the
ICEU) and from police to the hospital in cases of

emergencies.

2.0
Reporters

2.1

Mandatory

2.2
Discretionary

Physicians in all s %
workers in a majority uf Sl:l (-
and police officers in some
trend is toward expanded classes of man-
dated reporters.

mgt wuh gh!ldreﬂ, as wt:ll as pnvatr: cm-
Zens.

Physicians are obligated to refer suspected child
abuse cases to a designated Child Injury Medical
Center (CIMC). Hospitals are obligated to refer
suspected child abuse cases to a CIMC or to report
their examination of such cases to the local Injured
Child Examination Unite (ICEU); CIMC's are

obligated to report their examins

ion of suspected

abuse cases to the local ICEU. Law enforcement
cials are obligated to report suspicious child

injuries to the local ICEU.

When a child has died as a result of physical abuse,
other maltreatment or unexplained causes, including
possible Sudden Infant Death Syndrome, a report
should be made by the law enforcement agency,
physician or hospital to the appropriate medical
examiner or coroner, wha should report his findings

to the law enforcement agency, di

rict attorney and,

if reported by a hospital, to the hospital,

All other professionals, agencies and citizens should
refer or report cases of suspected child abuse to a

CIMC or a ICEU.

Most frequently state, county, or local
departments of public welfare (protective
service units), or local police department.
Oecasionally court, hospitals, or public
health departments,

Iﬁjured Child Examination Unit (lC‘EL]) of public
health agency, or law enforcement agency where
serious abuse requires emergency removal of a child
from the home for hospitalization.

4.0
Report Content

4.1
Initial

A
\I‘-J

Llpdﬂted

Mten such minimal information as name
of thld and parent, location or home ad-
and description of injuries or other
reasons to suspect abuse, and, optionally,
nime of reporter.

Mot required in all states. Where required,

includes elaboration of identifying infor-
mation, nature of injuries, action taken in
the case, and sometimes whether the case
has been validated.

Mame age, and address of the injured child, name of

thr;- paremlcarétak:

Emity of rep@rter, descrip-

Initial report not updated for purposes of ICEU
records. (For nature of additional records which
accrue in a case, see Chart C. 5.0-6.0.)

5.0
Immunity for
Reporters

Immunity from civil or criminal liability is
provided in every state in some form; a
majority provide immunity from both civil

124

Immunity from criminal and civil actions resulting
from a good-faith report of child abuse.

I
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Proposed System

A0 (Cont'd.)

Immunity fmm civil and anm;ll liability éhuuld
exlend to any person acting in good faith for any act

ed or rcquiﬂ:d in thE prﬂpﬂsed system

per

Ihr: m;u!‘:d child, and gaths:rmg dppn}prlatc
evidence.

6.0
Penalties for
Fiiluce to Report

penalties !mpnsnnmgm glnd a fine. Civil
liability, predicated on the doctrine of neg-
ligence, may ulso attach to statutes provid-
ing for criminal penalties for failure’to
report.

None. Reports encouraged through public and

professional education and improvement of child

abuse handling system.

Civil liability for failure to report exists in all states
cither by specific legislation or under the doctrine of

“*negligence per se.

** Failure to comply with the

provisions of the model system enacted into law
would raise the presumption of negligence for any

party specified in the law.

7.0
Abrogation of
Privileged
Communication

7.1
Hushand- Wife

A narrow majority of states void privi-
leged communication between hushand
and wife,

Doctor-patient privilege is waived in 36
statutes: eleven states void all except thc
attorney-client privilege, The rem
states void one or more privileged relation-
ships. The legislative trend is to void all
privileged relationships except the attor-
ney-client relationship.

Husband-wife privilege will run to the party
ing. That is, if the spouse of the parent

suspected of abusing a child chooses to testify, it is

the spouse’s
the spouse’s privilege to refuse to testify.

Not to be abrogated.

privilege to do s0; conversely, it is also

Report a~ Evidence

This issue is not directly addressed in most
state legislation.

Any information included in the report 1o the ICEU

or to the hospital would be admissible in court.

9.0

Meusures o
Encourage
Reliahility in
Reports

Muat states engage in some form of public
ion and education regarding child

abuse, in conjunction with reporting laws,
either with selected professional groups
(physmdn: police, iim:ﬂl wnrker'i tL‘JCh-

Education of professionals and the public as to the

existence and natu

f child abuse, the availability

of the telephone reporting system, the methods for

handling suspected child abuse cases, and the

requ:re ent that reports be made in good faith to

ability in cases of deliberately false or
mulicious reports.




C. CENTRAL REGISTER/INFORMATION SYSTEM

Proposed System

y Gj

PUrpose

ment of ct,ntml rcglslu,, (h
n of statistical information to
fscer
(2) information 1o in research into
the nature and causes of child abuse; (3) to
5t in méijii:’l] diagnosis and investiga-

t actions: (4) tracking
of dbusive car;mke—rs wha move from

pital to hospital or from jurisdiction to

Establishment of a Child Abuse Information File
(CAIF) for the limited purpose of e hlmg an ICEU
or a hospital (CIMC) 1o inr o a child or
release 1o its home or remaining in its hﬂm: where
injuries do not visibly appear to warrant emergency
medical treatment or examination to determine
possible inflicted injury, and to facilitate the

tion process after filing of a petition.

2.0
Location

Most frequently in the state department of
pub“g wx:lfar::, ultht)ugh the fegiélrzr fum:-

justice syitem

other [han !;;w cnfnrccmzm T thr: ;u,du,:lary. and
unconnected with any other state or local
computerized or centralized information system.

3.0
Source of Reports/
Means of Reporting

Usually the mandated recipient of child
abuse reports; most commonly depart-
ments of public welfare and police depart-
ments. Means of submitting reports in-
clude telephone transmission and submis-
sion of written reports by mandaled pro-
fessionals,

Hospital (CIMC): Information concerning cases
referred for petition. County Attorney: Information

. concerning cases in which a petition is filed. Courts:
Information concerning the outcome of all child
abuse proceedings. District Attorney: All cases
involving death of a child prosecuted under child
abuse or criminal statutes, irrespective of the
judicial outcome.

Means of reporting are written reports, which are
verified for accuracy.

Scope of Reports
Recorded

The m,sxjurity of states which maintain cen-
tral registers accept reports regarding all
forms of harmful activities to children, in
keeping with the broad mandate for report-
ing: physical abuse, sexual abuse, neglect,

and, as often, emotional abuse or mental
injury. As the definition of abuse used in
reporting Jaws expands. so too does the
scope of reports submitted to central regis-
iers.

Physncal child abuﬁé only, under the restnctgd
definition presented in A. 3.0 above.

Physical Abuse -
Mot included (but could be included).

Included if within restricted definition.
Sexual Abuse -
Neglect - Not included except for cases in which (1) the
likelihood of serious inflicted injuries is adjudicated or
(2) serious and willful medical neglect is adjudicated,
Emotional Abuse/Mental Injury - Not included

excepl as covered under neglect.

5.0
Scope of
Information in
Eeports

a3 from rnmmml lnfnrnmm;m neces-
sary o meel statutory requirements (¢.g.
name of child, parents, address, nature of
reported abuse, informant), to a compre-
hensive compilation of information from
protective services, hospitals, schools,
mcznmi health ilgéﬁuéi courts, and other

The names and ses of the chlld hlS/hEl’
parents gu*irdlans or legal custodians responsible for
the child’s welfare at the time of the incident; child's
age, sex, and race; the date and source of the
report; type of action taken by reporter (report or
referral to ICEU or CIMC; examination by ICEU,
CIMC or other hospital); type of court action
(petition adjudicated; disposition; ratification of
medical examiner/coroner; report by medical
Exammerlcnmner to- ﬁ A fﬂinal prmeﬁuli n

6.0
Information
Included in
Central Regist

dating information in the initial report
from various sources.

Child Abuse Information File (CAIF) retains
information indicated in 5.0 only when legal action
culminates in an informal disposition or an
adjudication and disposition in civil or criminal
court, and updated to mclude termination of the
dlspmmon
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C. CENTRAL REGISTER/INFORMATION SYSTEM—Continued

Present System

Pmpﬁsed Sysiem

Infmrm.umn

Provisions are szldﬁm made fnr classifica-
tion of confidential inf ion, verifica-

tion of reports in central re ‘lru;*a or for
handling of reports
specified periods of time. (See 8. D)

The Child Abuse Information and Records
Committee {CAIRC) in each state shall establish
minimum standards for the classification of

T n in the CAIF with respect to retention,
use, access, and dissemination for each type of

. information and each type of potential user,
including civil remedies for improper information

handling.

Most states currenily maintaining central
registers do not make provision for modifi-

Rules and regulations, reviewed and approved by the
CAIRC, for procedures to challenge the correctness

cation of information in the register, ex- and modify the conient of information in the CAIF
cept addition of information by the report- or any of its sources, would be promulgated in each
ing agency or other agencies. state.
9.0
Access o
Infarmation
9.1

Persons Permitted

M;d[‘iﬁ of Access

9.3
Access of Subject

9.4
Rights of Subject
to Hearings on
Content of Files.

pns:s uf diagnosi
forcement officials

Computerized entry where the system is
computerized, by "“authorized’™ users:
written or oral request for information to
the maintaining agency.

Provision for access by the subject to his
own file is not made by most stiates main-
mg central registers (possibly by none).
r -"Ily, the Freedom of Information
ghl .1llnw access |f lhg Ruhjecl is

This right does not exist in any state at the
present lime,

attorney in connection with criminal decision-making
process on suspecied or alleged child abuse.

When a suspected child abuse case is being
examined by ICEU staff, the police or ICEU staff
would contact the CAIF or, if after hours, the nexy
day; if the ICEU refers this case to a CIMC, |
notations on the CAIF record would be inémded
with the referral.
case for a pEﬁliﬂn or criminal action is pendmgi the
city or county attorney or the D.A. may réquest of
the CAIF that a copy of the record be sent tc them.

The subject of a CAIF file or any records pertaining
to them in the files of other agencies would have
access to all information in those files, including the
source of reports (by agency), at any time, in the
same form as it would be provided to any person
authorized in 9.1 to obtain such information. The
procedure for access to the CAIF should be simple,
quiring only presentation of a vilid form of
identification by the subject or a legal representative
to the clerk of the court maintaining the CAIF and
the signing of an official written request form. Each
subject should be automatically notified that the CAIF
has a right to challenge the sceuracy of the information,
and a right to add their own comments to the record.

Each subject should have the right to a he
challenge the correctness of any informationin tl
CAIF, before an official of the court who has the qu-
thority to make any corrections that result from the
challenge. The rules and regulations for such a hearing
pro hould be transmitted {o each subject along
with the information specified in 9.3, These rules and
regulations would have to be reviewed and approved
by lhi: CMRC (see 4, ())
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C. CENTRAL REGISTER/INFORMA

Present System

Proposed System .

Confidentiality of
Other Records in
System

10.1

Aecess 10 Records

10,11
Child Protective
Agency

Enforcement

10.14
Treatment,
Serviee, or

Supervisiol
Agency

10.15
Court

al Counsel
at. Child

suardian ad
LHEHI)

10,17
Grand Jury

Frequently share information with other
com’aufnity agencies, either fnrmally
through transs 071 O 1 3
or, more frequently, mfnrmally thmugh
discussion by caseworkers with reprazent-
atives of other community agencies,

More restricted sharing of information
with more stringent controls. Primarily
shared with courts and with other commu-
nity agencies under spe

such as a formal agreement for sharing of
child abuse reports,

Usually stringem controls on confident

mv:dlcal sm:ml. and I:g al information may
be shared.

Information shared under formal and in-
formal conditions with law enforcement
and police, ard with other community
agencies such as schools, mental health
agencies, anl public/private protective
service agencies.

ing of information, with some due process
safeguards, Ofien provisions are stretched
during the “informal™ negmlmmn pmgcss
characteristic of civil handli ¢
abuse cases, May obtain mfnrm.xtmn
through subpeona powers.

Attorncy-Client privilege is not abrogated
in child abuse eases. Information shared
infﬂrmdlly during i', S lre;nmem m’icntgd

Usuoally formalized conditions for the shar-

See 7.0 and 11.A.9.b. (4)-(10) which specifically
pertain to CAIF information but also to
confidentialily provisions pertaining to all
information and records on child abuse cases
collected, retained or utilized by any state or local
agency.

See 9.0-9.4 and I1.A.9.b. (4)-(10) which specifically
pertain to CAIF information but also to access to
provisions to all information and records collected

and retained by any stale or local agency pertaining
to child abuse cases.

Access to CAIF data is through contact with ICEU
or police in emergency situations. (It is assumed that
emergency child injury cases would involve calls to
police for transportation to a CIMC.)

Access to CAIF data on non-emergency calls where
ICEU worker is not available for any reason, (It is
w..umed that emergeney child injury cases would be
transported to a CIMC.)

Physician would have access to CAIF thrbugh-
ICEU. Hospitals/medical facilities would have
access to CAIF through ICEU or CIMC.

Mo acecess to CAIF except by case n:f:rml to ICEU
or CIMC.

CAIF data m ined in district, juvenile, or family
court, with strict provisions for aceess and
dissemination.

Same as present system.

Same as present system.



CENTRAL REGISTER/INFORMATION SYSTEM—Continued

Present Systent

Proposed System

'I(I. 17 (cont’d.)

10.18
State or Local
Officials

10.19
Researchers

10,20
Reporters

10.2
Provisions for
Release of Records

10.3
Safeguards for Use
of Records

tem according to legal due process stand-
ards.

See 10,11 and 10.14. Essentially the same
pmcx:dur::f. pertain to state and lm;al offi-
with *‘legitimate interests.’

Ll-

Often granted access to local and state
agency records and to central registry in-
formation, sometimes after examination of
the purposes of research by some state
representative,

Access to public information in police and
court records. Theoretically no aceess to

infDrmatiOn i :ummumly agencies includ-
ls, schools,

e same pro-

tu rel:ds: of records.

cdurf:s p:' ain

Formal release of child abuse records by
state agencies is usually governed by spe-
cific departmental policy. Informal release
of information is less stringently governed.

Only city/county attorneys or the District Attorney in
connection with handling current legal process for
child abuse cases.

Provisions for access to CAIF information or any
records p:rtammg ¥ L:hlld abuse in any state or local
agency shall be governed by rules and regulations
promulgated by the Child Abuse Information and
Records Committee, incorporating standards for
approval of the subject, where identifiable records
are involved, specified in 1.B. 4.b.

Only law enforcement officials and authorized ICEU
and CIMC siaff, among reporters, would have
access to CAIF data. Access by reporters to records
on child abuse cases in other state and local agencies
would be subject to the same restrictions as any
other party (see 7.0).

Release wauld be restr’ic—ted to persans smh@rized

aulhgnzed by the sub;ect or h!s/her legal rgpresgntativei

Rules and regulations promulgated and monitored by
the CAIRC, limitations on the type of information
collected, the circumstances under which
information would be retained, limitations on access,
utilization and dissemination, provisions for subject
challenge, modification and approval (e.g., research
purposes) expungement provisions, information
system design review approval requ Izl‘m:mi and the
functions of the Child Abuse Inforn n
Records Committee collectively constitute the
provisions for safeguards in the model system.

11.0
Statistical Data
Collection and

fied lnsmn:es or dnp

nf cases uf
thld‘ abuse. Cross-jurisdictional compari-
son is impeded by differing definitions and
categories of abuse and dispositions. Anal-
ysis is limited by inadequate or incomplete
data. The American Humane Association’s
Clearing House on Child Neglect and
Abuse has produced a one-page form to
collect infarmation from some states
50 that incidence, characteristics and dis-
position data can be gathered nation-wide.

The data cgllcc on, reporting and monitoring
requirements of 7:de XX of the Social Security Act
wotuld include specific statistical reporting
requirements from agencies handling suspected child
abuse cases within the model system. No identifying
information would be reported by these agencies to
the designated state Title XX agency. By using
unique numerical identifiers for each case, assigned
to the case by the ICEU or CIMC, the services for
and activities related to handling of child abuse
cases, from initial identification to court disposition,
can be tracked and documented to monitor system
performance and cost. Each agency in the model
system can receive reports and analyses of overall
system performance. including data on the activities
of their agency. This data would be made available
to the state child abuse advisory committee for the
purpose of preparing recommendations for legislative,
executive and judicial review and as input to the
Title XX Comprehensive Annual Service Program
Flsm on a ‘Hd(EWIdE regmm] and Igu:al hasns
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D. INVESTIGATION AND VERIFICATION OF CHILD ABUSE

Present System

Pmpﬂsed System

1.0
Agency
Responsible

C‘urrently three agencies
ty for investigation and v
child abuse: police department

pmlex-:livz
service agencies (public and private}, and

probation departments of courts.

on (as distinct from investigation) of
suspcttcd c abuse will be performed by the
ICEU (if at home), or by the CIMC if the case is
detected at or brought to a medical facility initially.
Police, at their discretion, may investigate such
cases in which criminal charges may be brought.

2.0
Time Allowed for
Investigation

There seldom are staled limit
amount ﬂf time that may be devmed toa

Ennduci the mvcsngalm . It is nat uncom-
mon for there to be considerable delays
between reporting of a suspected child

n emergency removal of
ion and completion of

ahuse case (and e
the child) and in
the investigation.

The |nm'1! medical examination and diagnosis must
be completed within 96 hours or a court hearing to
extend hospital custedy must be held. In any event,
medical diagnosis sufficient to allow referral to the
local civil counsel or closing of the case by the
CIMC must occur within 7 days. (See “E"" below.)
The local counsel may conduct a further pre-petition
invesii’gmian befm-e ds’:ciding whether to ﬁle a

3 days.

3.0
Scope

31

Environment of
Child

iz
Identity of Siblings

Remajining .'11 Home

3.4
Extent of Injury

1.5
Cause of Injury

The child’s environment is usually a major
element of the investigation, including the
condition of the home, the parents’ a
quacy as homemakers, facilities and re-
sources in the home, social habits of the
parents, persons having access to the
child, and any other aspects of the home
environment that may be of interest or
concern to the investigator.

Identity of siblings is generally included in
any social investigation pursuant to a re-
rmri of chi]d ahuﬁ'e Futher lhEl‘E may be

lmgs have. bgcn sub;gcmd to negl:ct or
abuse, and/or the medical history of sib-
lings.

It is the purpose of the investigation to
determine risk to the child (and to sib-
lings), as well as to esta T
abuse occurred at all. Detcrmmatmn nf
risk requires a substantizl degree of judg-
ment on the part of the investigator in in-
terpreting information nbmmed in the in-
vestigation.

Extent of injury usually is determined
through medical examination of the child;
this may be performed by a trained child
abuse team if one is available in a hospital
in the locality.

It is one purpase of the investigation to
n:m:h a conclusion r&gardmg the e:

was inflicted by parent/caretaker or some
other person i ina cafetsker role.

Home environment is examined at the post-
-adjudication stage of court process, as necessary for
determining disposiional alternatives.

The ICEU of the CIMC n%ay obtain idemity of

CAIF rgcards! Idgnmy af iblings wnll alsﬂ b:
obtained in the pre-petition investigation.

Risk is a legal judgment made either at a preliminary
custody hearing or at the ad]
dispositional hearings when a petition is ﬁled Itis
not a judgement to be made by investigators,
although information collected by investigators may
be used to formulate the decisi

Extent of injury is determined through medical
diagnosis and testing at the CIMC.

Parents’ :xplanatmn nf lhE cause of injury may be
lici ical history

Ebtammj m !hg CIME; Furthgr delzrmmalmn of

cause \:xt’ injury occurs only in the context of civil

ERIC
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D. INVESTIGATION AND VERIFIGATIQN OF CHILD ABUSE—Continued

Present System Proposed System
4.0

Procedure

4.1 Although practices vary, parents are not Parents are provided notice that the cause of their
Notice neces i i child's injuries is in question, and that count

regarding their child’s injuries may eventu- proceedings may ensue, when CIMC staff first

ally bc used ina r:i ’l court t process. Nc},r suspect that injuries may have been inflicted. (Sez E
ust below). At that time, parents are informed that they

nghl m remain silent, ex::v:pt in the event may remain silent, that any information they provide

that criminal prosecution has been initia may be used in court proceedings, and that they

ed. have a right to counsel.

4.2 Police may conduct a search and seize There is no search and seizure at the child's or

Search and Seizure objects considered to be pertinent to crimi- caretaker's home at any stage of the model systam
nal prosecution as evidence. process.
= In general, the purposes are (1) to obtain
the *‘fruits’" of the crime, (2) to obiain the
instrumentalities of the crime, (3) to obtain
evidence establishing the commission of a
crime.
In general, searches incident to a lawful
arrest are permilted withﬁut the f'ﬂrmal
:nt ;lr:umstanccs m:s:asmnally are ‘
recognized to justify warrantless searches
and seizures either incident to or prior to
an arrest. These include: (1) the **plain-
view"” exception which permits the seizure
of objects without a warrant when these
are within the plain view of an officer and.
(2) emergency circumstances in which the
evidence to be seized could be destroyed
or carried off in flight before a warrant can
be obtained.

4.3 Parents, siblings. relatives, friends and Parents and child are interviewed on a limited basis
Interview/ neighbors may be interviewed in the inves- by ICEU and: CIMC staff in the initial stages of
Interrogation tigation as possible witnesses in a civil or examination of the child. Further interviewing of

criminal process, or as part of determinin family rm:mbers or nther persans will not occur umii
fitness of the home and future risk to the
child in the home.

5.0

Role of Public

Agericies

5.1 In some jurisdictions, protective services Protective Services plays no role in the investigation
Protective has major responsibility for conducting the of suspected child abuse cases at any stage. Their
Services abuse investigation. Protective services role is limited to provision of services on an

may serve the role otherwise performed by emergency basis after contact by the ICEU or CIMC
probation depariments. providing social during court process or on a continuing basis as
information to be used at adjudication and |' needed as part of the dispositional plan.
dispositional stages of civil court process.

5.2 It appears that the incidence of criminal

Police presecution is dependent, among other

factors, on how extensive is the role of the are endangered :ﬂnsmuung a medieal emergency
police in the identification and investiga- and thus requiring emergency removal. Police may

ERIC
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Probation
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District Attorney
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tion of possible incidents of child abuse.
In some jurisdictions, it’s a preferred poli-
cy for police to refer discovered child
abuse cases to the appropriate social agen-
¢y for followup. In other jurisdictions,
based on either a policy decision or a lack
of an alternative resource, police are relied
upon to conduct the investigation, espe-
cially where resistance from the family is
involved. In general, the more severe cas-
es on physical abuse and sexual abuse will
be pursued by the police as a criminal mat-
ter, ofien in conjunction with civil pro-
ceedings.

Arrests when made either pursuant to a
criminal child abuse law or other criminal
siatute are made on the basis of probable
cause, with or without a warrant (accord-
ing to the law of arrests) and either after
or before a criminal indictment or informa-
tion has been filed. If the abuse results in
a serious injury (e.g., death), or if it in-
volves sexual abuse, arrest and criminal
prosecution will result, Probable cause is,
in general, based on either the observation
of circumstances or reliable knowledge of
facts which would lead a reasonable man
to conclude that a crime was cammitted
and thai the person to be arrested commit-
ted it.

Probation may perform a social investiga-
tion for use at dispositional stage of court
process.

The district attorney plays the primary role
in the screening process of abuse cases as
in other ¢ al matters. Preliminary

gation level, either through police discre-
tion or by specific policy (see above) but
those cases which come to the D.A.'s at-

tention will ultimately be screened by him.
In general, eriminal proceedings will be
initiated in cases of criminal child abuse,
murder, manslaughter, first degree assault,
and sexual assault or incest. Key factors
which influence the decision to prosecute
include the quality and quantum of evi-
dence available, the severity of the abuse,
the number of prior incidents of abuse, the
determination of whether the family is”
reparable and the degree of noteriety the
case has received. As the degree of seri-
ousness of the abuse lessens, the evidence
available increases in imporiance as a vari-
able. Mild forms of abuse with marginal

132

inal
proceedings. The police shall refer all cases coming
to their attention where the death of a child has
occurred and the cause is either unknown or appears
to be other than natural to the coroner and the D.A.

Probation plays no role in the investigation process,
bui rather is limited to case coordination and
monitoring functions at post-dispositional stage or
civil court proceedings.

The district attorney screens those cases where
death of a child has resulted for possible criminal
prosecution in the same manner as is presently done.
Proceedings for all other types of physical abuse
shall be initially commenced civilly. The ciiy/county
attorney shall screen those cases and shail, where
appropriate, refer the more severe cases of physical
abuse to the D.A. for possible criminal prosecution

-under the appropriate criminal statutes,

Whenever an infant or child’s death occurs and the
cause of death i~ unknown or appears to be other
than natural, the coroner or medical examiner shail
perform an autopsy to determine the cause of death.
The coroner’s findings shall be reported to the D.A.

19
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5.4 (Conr’d.) available proof are less li k::ly to be prose-
cuted than more seri s of abuse
with the same amount of evidence.

In general, cases of murder. manslaughter,
first degree assaull, and sexual assault or
incest are handled criminally. Less severe
acts of abuse are screened out and handled
civilly or informally, Other factors whie
affect the screening proce i
and quantum of evidence av
I'EE":(IUDH Df mmdcnls af AbllSl‘: .md the
ily unit i
L;LJ,. Th:s,: same f;lcmrs also ﬂffi:ct the
type of charge — felony or misdemeanor.

6.0 Muost states currenily require a report of
Report to Central suspected child abuse (and negleet) to the
Registry state register, to be submitied either by

police, protective services, or court.

6.1 Time periods usually include identifying Reports to the Child Abuse Information File (CAIF)
Within What Time information and the re of the alleged maintained by the civil coiirt, occur only in the
Period abuse/neglect: it may also include rudi- event of civil court proceedings which result in

y information concerning the social adjudication.

situation of the family,

6.2
Content
6.21 Initial report content usually includes iden- The court may have internal records concerning
Initial tifying information and the nature of the suspected child abuse cases appearing before the
alleged abuse/neglect; it may also include courl. These are not entered into the CAIF.
rudimentary information concerning the :
social situation of the family.
6.22 The later reports usually include additional Only cases which are adjudicated are entered into
Progress/ information concerning the soci ation the CAIF.
Intervenlion of the family, as well as some information
concerning determinations of whether
agencies may be nn:red it A
Mot all states require distinction between
“verified’” and “‘unfounded®” abuse/neglect
ri;rmrts
133
120
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Law enforcement agencies often are the
first agency contacted by the public in

suspected child abuse and, in most

atandanj pD!!Eé—;tylL mvgsngatmn of the
qitu ion for the purpcnse% ﬂf f:mtécting the

:.nmmnl or cml pmsecmmn. Thc;y may
interview parents, sibl the child, rela-
tives, baby sitters, and neighbors: observe
und possibly search the house; confiscate
any pertinent physical evidence (e.g.,
weapons), or photgraph the home or the
child; ohserve and assess the physical
condition of the child in question; and
have the authority to remove suspected
child abuse victims for protection or to
obtain medical treatment.

Protective services agencies are the d
nated recipients of child abuse reports or,
in some states, share that role with
enforcement agencies. Thus, they may

p::rfurm the ﬁm mterventmn ina suspggk

ion perfnrméd by a
protective service worker focuses on the
social situation of the parents, observation
of the hom 1 the child. interviews with
the child and siblings, if appropriate, and
sometimes immediate intervention in the
fnrm ﬂf pmvisiﬂn of *ie:rvix:t:i‘. or remnvai

ubmm mcdmal !,regumgmi

A hospital enters the child abuse handling
process when a child is brought to the

hospital by law enforcement or protective
services personnel; when a possible abuse
case is ﬂLtEE!Ed wnhfn thé hﬂipital cmcr-

wu,rij.n. or wh:n a suaph:r;lzd case uf ;xbusr:
is referred by another physician or hospi-
f;lla Thc hmpnal generally px:rfnrmﬂ a i‘n\‘idé

a4 child gbuse or tmuma teum a me:du:al
social worker also may perform some as
sessment of the parents’ and child’s psy-
chalogical state, of the family’s home situ-
ation, and the risk of returning the child to
the home. Hospitals occasionally also par-
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Police will continue to receive and respond to
complaints or reports from citizens about suspected
child abuse and emergency calls, Criminal
investigation should be limited to homicides
perhaps ““heinous’™ cases of abuse in which case
investigation of the cause of deaths and injuries
should follow a prescribed set of procedures. When
police answer the initial report of suspected child
abuqe thr:y wnuld contact a public health agency
injured child except in cases
emergen:y treatment at a hospital. Police
intervention shou!d utilize principles of family crisis
intervention when responding to possible chiid abuse
cases.

Protective services plays no role in the initial
examination of the child in suspected child at
cases, except in emergency cases. Otherwise they
would contact the public health agency (ICEU) to
make a preliminary examination of the child. They
may provide emergency services if necessary, but
such services should be provided voluntarily.
without threat of legal action. They may be involved
in provision of services after court adjudieation, as
part of a dispositional treatment plan, frequently
will assume case management responsibilities.

State-licensed Child Injury Medical Centers (CIMC)
perform the medical diagnosis necessary to establish
wheiher physicai abusé may have m:c:urred and

i lnk,lcal bone surveys examination uf any tissue
trauma (burns, bruises, cuts, etz.) and any olher
laboratory procedures deemed nece . The CIMC
may consult the Child Abuse Information Fllt;' to
dct:rmm: whether (here is any n:curd s;\f pn:vmus

[—
Pl
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1.4
Sehools

Other Agencies

ticipate in the development of treatment

have occurred.

Except insofar as they may provide refer-
rals to police ar protective services (pro-
vide records (o other agencies engaged in
investigation of suspected child abuse
ciases®), schools generally do not play an
active role in the investigation of suspect-
ed child abuse. School personnel may per-
form internal preliminary investigations of
the home situation of students who are
subjects of concern; once a report has
been filed with the mandatory recipient of
suspected child abuse reports, however,
school investigatory activities usually
Ceqse.

*Note that the recently enacted Family
Educational Rights and Privacy Act will
prohibit provision of school records in
suspected abuse cases 10 other agencies
without explicit parental consent,

Probation departments of civil courts ofien
perform an investigation in abuse cases;
occasionally this function is contracted out

cies, or, more often, is performed by pro-
tective services divisions of the public wel-
fare department. In the event of eriminal
prosecution of child abuse, either under
abuse or criminal statutes, the criminal
investigations of police and district attor-
neys offices may become involved. In ad-
dition to these agencies, any service agen-
cy which becomes involved in the case

il ably perform at lea CUFSOry
investigation (assessment) of the family
situation in the in stages of service
provision.

Public health agency staff (ICEU) would be available
for examination of children in schaols, to train
school nurses in abuse identification, and likewise to
train teachers and other school personnel.

The Injured Child Examination Unit (ICEU),
comprised of public health nurses and/or
paramedical personnel, will perform the initial
examination of children who are injured and may

" have been abused. If there is an injury requiring

further medical examination or treatment, the ICEU
will refer the child to a CIMC. In Some cases, ICEU
staff may contact the Child Abuse Information File
lo determine whether there is any record of previous
abuse in the family which resulted in court action.

2.0
Emergency and
Temporary
Pratective Custody
(Hospital)

2.1

)
Standards and
Criteria

ERIC
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Children who may have been abused are
retained in hospitals for the purpose of
protection from any possible reabuse.
While these principles appear to be fairly
universal, dete n of the necessity
far protective admission to a hospital — or
conversely, determination of the risk of
returning the child to the home — appear
to be based on a variety of factors as-
sessed in varying ways by the treatment

135

The persons authorized 1o take emergency
temporary protective custody of a child should
consist of: a physieian in a hospital, a police or law
enforcement officer, or an ICEU worker. Removal
under emergency temporary protective custody

should be authorized when the child has injuries
which warrant examination in a hospital, and the
parents or caretaker(s) do not consent to emergency
medical diagnosis and treatment; and when the
injuries do not necessarily warrant medical
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2.2
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Emergency Custody

3.0
Examination of
Injuries

3.1

Injuries 1o
be Examined

12

W 3

Home
Examination

ERIC

Aruitoxt provided by Eic:

personnel involved. Severity of injury,
chronicity of injury, previous incidents of
abuse, age of the child, and observed res-
ponses of the parents are factors usually
included in an assessment of risk. There 15
no consensus as ta how these factors are
assessed. Severity of injury, chronicity of
mjury for example, may or may not be an
i ion of danger to the child of reinju-

form of court hearing is usually required in
order to retain a child in emergency prot-
ective custody afier a certain period of
time (comm@n!y 48 or 72 haur‘:‘ ¢l“h0ngh

may be ex pérzr: prm;e:dmgs. in whlch the
parents are not present or represented.

Any injury of a child which is inconsistent
with the explan provided as to how it
occurred. and specific kindz of injuries
which tend to be associated with inflicted
injury may be se for an inflicted injury
examination. Examples of the latter in-
clude multiple bruises, bone fractures on a
child below a certain age, subdural hema-
toma, and other distinctive injuries which
are unlikely to oceur accidentally. Physical
injury as a byprodum of sexual molesta-
ical evidence of neglect also
are :ummnnly evaluated medically under
abuse statutes. '

Home examination of injuries te a child
occur only when police, protective service
wilfl-;Ei"s or other pub]ic E!Fﬁ ials’; are re-

m;glr;c;l, and ﬁnly to thg gxl:nt Df c,:t:nfirm‘
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examination and treatment but there is a substantial
risk of more serious bodily injuries or death to the
child, or the CAIF indicates a pervious adjudication
for child abuse invelving the child or a sibling. The
only setting authorized for initial plac’v’;mem of a
child with any degree of injuries should be a
hospital, preferably a licensed CIMC. The CIMC
may retain a child for 24 hours or until the next
session of the juvenile or family court. At il
a hearing for a, Temporary Protective Res 1
Order (TPRO) may be held to extend hospital (or
other agency) custody of the child for 48 hours from
the time of intake. Parents will be notified of this

1 and appointed counsel to represent them at
this hearing.

At the end of 48 hours from initial consent or TPRO
order, a TPRO may be obtained for an additional 48
hours, if the child is hospitalized for examination or
treatment. This requires a court hearing with notice
to parents, and representation of parents and child
by counsel and guardian ad litem. Aiternatively,
parents may consent to an additional period of 48
hours of hospitalization of the child,

If further retention of custody of the child is
required beyond 96 hours, there must be an Interim
Custody Hearing with ail parties preseit to
determine custody for an additional 72 hours. This
occurs only if a petition has been filed, or the case
has been referred to the county/city attorney for a
pre-petition investigation.

A child is discovered or reported to have been
moderately or seriously injured. The injury may or
may not have been caused accidentally, and the

uf safety Gf thr; Ehl]d Physncal punishment whu:h
leads to m]unes r:qmrmg medical treatment would
on process.

lruuru:s to be examined include the following in

/ing degrees of severity: bruises, burns, head
] fractures, lacerations, eve injuries, and
internal injuries.

A special unit of the loeal public health agency—the
Injured Child Examination Unit (ICEU)—would
receive and respond to reports of suspected abuse or
child injuries of any type. In the event that
emergency transportation to a hospital, or hostile

123
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33
Referral to
Hospital/Clinic/
Physician

34
Medical Diagnosis
and Decisions
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ing whether there is adequate reason to
suspect abuse to warrant removal to a
physical or hospital setting.

Referral may take place as a resuit of po-
lice or welfare agency investigation Qf a
report of abuse; it also may occt
mally by mher physl,, n

refer,rﬁ!) from emsrgcm:y room or
outpatient departments of hospitals.
Criteria and methad of referral vary wide-
ly, as does the amount of training profes-
sionals receive on conditions to be re-
ferred. Public hospitals, and hospitals with
trained child abuse teams, appear to make
many more internal referrals than do pri-

vate hospitals and physicians, and to re-
ceive more referrals from public agencies
and other medical personnel.

C‘ummon e!erm,nlq nf ) diagnﬂs!is workup

ohservation of any lissue’ trauma (bruises,
swelling, cuts, burns). The major decisions
include whether the injury was likely to
have been mﬁmled whethcr the child

al for treatment
or for pmtcclmn from re-injury; and
whether the case should be referred for
freatment or court processing.

behavior on the part of the caretakers is anticipated,
a police officer would accompany the ICEU nurse or
physician assistant to the home. The home
examjnation is designed io perform screening of
reported injuries for medical treatment or hospital
referral. The ICEU must decide: (1) whether the
child requires examination (and treatment) at the
(ZIMC' and (2) whf:lhgr lherg is imminenl dsnger to

servn:es to the famlly ln the crisis sﬂuatmm

Except in crisis situations, the ICEU contacts the ~
parents by telephone to arrange a home visit within
two hours of a referral/report. If the parents refuse
consent, a warrant for entry into the home and
examination of the child is obtained. The ICUE
must determine whether there is sufficient evidence
of physical jnjury to the child to warrant removal for
examination in the designated CIMC. This is based
on nature and severity of injuries, and comparison
uf the injuries with the caretaker's examination of
injury. If parents do not consent to removal of the
child to the CIMC for examination, ICEU staff
contacts the police to obtain a body warrant for such
removal. "The ICEU may make a voluntary referral
of the parents for emergency services.

. When police have reason to believe a child’s life or
safety is in imminent danger or that the injuries are
seveire, lhey may respund using emgrgency family

!ranspamng the child dlreclly to the hospital for
examinaiiﬂﬁ and treatment,

If an ICEU aﬂer hﬁl‘l‘lE exammalmn uf a Ehl]ﬂ

either abtain consent frcf:m ihf; parents, or contact
police to obtain a body warrant, for removal to the
CIMC.

In some instances, children will be referred to the
CIMC by private physicians; by other hospitals; or
by the €mergency room, outpatient department, or
other units of the designated CIMC hospital, Self-
referral by parents of injured children may also
QCCur.

The key decision to be made by the CIMC is
whether or not, from medical

evidence, it appears that the child's

injury(s) occurred in a non-accidental manner, or
that the accidental nature of the injuries appears
seriously questionable. In sither instance, the child
may be in jeopardy of reinjury, and the legal
questions of the child’s protection, custody, and
poszible placement are at issue, Such cases are
referred to the county/city attorney for a legal
determination of whether a petition is warranted.
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4.0
Psychiatric/
Psychological

4.
Parerits

The child may or m:ry not rcc:eiv:’ a psy-

Parents may or may not receive a psychi-
atric of psychological evaluation, depend-
ing upon the resources at the disposal of
the court, the medical facility or social
agency involved in the case. Since parents
are th‘ fncus nf concern .md lrtmment in

m:.nrm:nt The most common fm'm of
services offered to parents who may abuse
hildren is social easework. which

The CIMC examination process would include
t g-a medical history from the parents,
performing all indicated diagnostic tests and
procedures (possibly including a blood survey,
examination for tissue trauma, and a radiological
bone survey), and a case conference by medical-
team members to discuss findings.

Psychiatric or psychological examinat
will not be a routine part of the initial CIMC
examination. Whenever psychiatric or psychological
testing of the child is desired, such testing shall

occur only: (1) after consent from the parents or the . -

child's guardian ad litem is obtained (i.e., where
parental/caretaker consent is not given) and upon
court order after a hearing.

Psychiatric or psychological examination of the

ion of the child

parents will not be a routine part of the initial CIMC

examination. Whenever such testing is desired, it
shall occur only: (1) after consent from the parents
i5 obtained; (2) where consent is not given, upon
court order after a hearing.

5.0
Access 1o
Information in
Other Agencies

ERIC
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ALLE‘ai to mfurm.ntmn in community agen-
ies Il’iLludlng rmlm= regnrds nwnml

. ALLL‘i‘i may bc: vmu.xlly unllmm:d
gh either formul or infarmal
tion-sharing arrangements.
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At the stage of muml response to a suspected chlld
abuse case, both the police and the ICEU will have
access to thejr own records indicating previous
contacts with families. Hospitals similarly will have
access to their internal records to determine
previous contacts with a particular family or
individual: they may further have informal
arrangements with other hospitals concerning
confirmation of previous contacts. The ICEU, the
police, und the CIMC may obtain information

concerning legally confirmed instances of child abuse

from the court-centered Child Abuse Information
File (CAIF) 1o the extent of determining whether
thcre h]s hu:n a ::t'mﬁrmed inﬂ‘lnﬁg af abu\‘se ina
nd mhgr source (prmecnvg services

. schools, mental health agencies) will not
be consulted during the process of examination of
the injured child.

The police. ICEU, and CIMC are informed of the
ontcome of suspected abuse cases for inclusion in
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Usually, except for a private physician vis-
iting a patient, or a public health nurse
making a home visit, there is no medical
examination in the home. The parerits
have no legal rights with respect to exami-
nation and treatment of their child in a

their records. If a case is adjudicated, the police,
ICEU, and CIMC Have access to the CAIF
regarding the case in the event that the same child or
a sibling appears az a suspected abuse case.

Due Process: Home Examination and Removal
Parents can be compelled to allow initial

examination of their c only through presentation
by the ICEU of a warrant. They can be compelled

to allow the child to be removed to the CIMC only
upon presentation L‘Jf a b@dy warranl Po!ice officers .

lal .
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situation if lhey have pr«:bable cause to b::heve that
the child's life or safety is in imminent danger.
Otherwise, the ICEU must be contacted, and the
same due process requirements of obtaining
warrants applies.

Notice, Right to Remain Silent
In every case entering the CIMC where child abuse
is suspecled or diagnased the psrc:nt is immediately

mc!udmg authnmy to hald the child fm' 24 hDLifS;
and the possibility of subsequent legal action.
Parents are informed that discussions with CIMC
personnel may be used in court process, and that
they have a right to remain silent.. Parents are
advised of their right to appointed counsel in the
event of any court hearing.

Due Process: Emergency Custody and Appointed
Counsel
If the CIMC or other public institutio wnhes o

retain custody of the chiild without par
a Temporary Protective Custody Hearmg (and
subsequently an Interim Custody Hearing) must be
held. At the first such hearing, counsel for the
paretns is appointed and compensated by the public,
unless the parents can afford to retain private
counsel.

Due Process: Hearing and Burden of Proof
Parents are entitled to a legal determination of
whether their child is at risk due to suffering a non-

accid'mal injury Thg burden of proof i’s on Ihe

and legdl prm::ss a presumptmn of fit pan;ntmg,i

Accordingly, parents are entitled to the least
intrusive public intervention necessary at each stage
of the process, including ICEU and CIMC
examination; both in terms of information collected
and legal coercion employed.
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Legal rights of the child during examina-
tion are seldom specified in operating child
abuse systems. In some jurisdictions, the
hild is assigned legal counsel or a guardi-

an ad fitem during civil court vroceedings,

including temporary protect,: : custody

hearings.

The child also is entitled to the least intrusive public
intervention necessary to ensure any needed medical
itment and to determine whether the child is at
risk in the home environment. The interests of the
child in the examination process should be
represented by a guardian ad litem who is a
r:s:miﬂuing psrlir;ipsﬁt in the rnulli disciplinarv team

ccune:li

7.0

Tegm

fea

Some hospitals in nietropolitan areas, par-
ticularly university affiliated teaching hos-
pitals, have formed multi-disciplinary
teams for the detection and handling of
suspected child abuse. These teams may
be comprized of some or all of the follow-
ing staff of consultants: pediatrici
nurse, medical social wurkr:r psy:hlaln%l
psychﬂluglsl and an ad

fur handlmg abusg cases which dEﬁnE di-
agnostic and evidence gathering proce-
dures for possible court process, Case
conferences concerning suspected abuse
cases generally include staff from outside
agencies who are involved in the case and
regular staff from these agencies, such as:
public welfare/protective service worker,

" policeman, probation officer, private socinl

service agency warkeri memal heallh
gnumy almrntyi Dzugmns mad&; by sur;h
5 include whether 1o ask for protec-
custody of a child, whether to file a
m:glr:cl or dependency petition. whether to
recommend termination of parental rights,
and treatment plans for parents to be rec-
ommend to courts.

The CIMC will be comprised of those medical
professionais and clerical support necessary to
complete a medical diagnosis of the condition of a
child and to determine the likelihood that an injury
was sustained non-accidentally. It is anticipated that
the CIMC team will include a t £
pediatric nurse, a clerk, and will have access to such
diagnostic support staff as radiologists, laboratory
ns, psychiatric staff, and other regular
medical staff of the designated hospital.
Representatives of other community agencies will
not be included on the CIMC team, nor will a
medical social worker participate in the initial CIMC
decision-making process. The full trauma team that
would have a role in the post-petition investigation
process and at the dispositional stages would include
an appropriate complement of non-medical
personnel, e.g.. medical social workers.
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F. PROTECTIVE CUSTODY

Present System

Proposed System

1.0

Removal Criteria

alof a chlld from hlS/th own
home must be either:
* Voluntary (i.e., with parental consent)
#« By court order, or
s MNecessary 1o ensure a child's life,
health, or safety.
‘Emergency’ removal must be based on:
e The parent’s condition
» The ch’ld s condition (e.g., medical

e The ahsence of any parent or mhgr
caretaker of a young child

A law enforcement officer, physician or ICEU
examiner has reasonable cause to believe that the
child requires medical treatment and examination as
a result of a suspicious injury and the parents or
guardian refuse to consent to the child's
transportation to an appropriate medical facility for
treatment and examination.

The parent, guardian or legal custodian has
substantially or repeatedly abused (or neglected) the
child and the child’s safety or well-being is
endangered or the parent lacks the capacity for any
reason o prme:t the Ehlld m th: lmmedmlg future

pruv:;mn of appropriate :rtatmgnt or services.

The child’s life or safety is jeopardized by the

likelihood of serious inflicted injury, with or without
the provision of appropriate treatment or services to
the parent, guardian, or legal custodian.

2.0

Removal Procedures

[

child has been ‘abandoned”), efforts should
be made 1o locate them or some other re-
sponsible adult (e.g., a relative) who will
assume temporary care of the child.

If no responsible party is able and willing
1o care for the child, arrangements should
be made with an appropriate temporary
placement facility to which the child will
be taken.

If action has been initiated by a social
worker and is not voluntary, law enforee-
ment should be contacted to execule the
removal.

141

Emergency Removal

When the parent or guardian is absent or objects to
removal, and there is suspected abuse or an
imminent danger to the child’s life or health or the
child requires immediate medical treatment and
examination, a physician, police officer, the head of
a hospital or other medical facility or an ICEU
worker, without consent of the child's parent or
guardian, may take or retain a child in temporary
protective custody, must immediately notify the
parent or guardian of the child, promptly initiate
proceedings in court for continued tempaorary
custody of the child within a hospital or other
medical facility, and a shelter care hearing must
commence within 48 hours to determine whether
continued custody is warranted, pending possible
adjudication.

Voluntary Protective Custody

When the parent is agreeable to removal, the

enting parent, in consultation with legal eounsel,
auld jointly submit a petition to the court filed by
a child welfare agency. The petition should be
reviewed by a guardian ad litem for the minor and
counsel for the minor, unless the guardian ad litem
is an attorney. At the hearing held on the petition,
the judge should ensure that:

* All possible efforts huve been made by the child
welfare agency to effect an improvement of the
home situation to ameliorate those factors
leading to the decision for voluntary placement,

s Counsel for the parents and the minor have
reviewed the nature of the child welfare
agency's activi H.‘s during the lnvestlgmlun and
removal process and are satisfied that the
process had been conducted without duress or
coercion.
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Present System

Proposed Syszem

2.0 (Cont’d.)

by the parent(s) was msds without

CDE[’CIﬁﬁ

» The parent(s) undersland the nature and
consequences of the decision.

o The agency had an acceptable plan for
treatment of or services to the family unit
aimed at restoring the parent-child relationship.

e The parents or legal guardians had consented to
working with the treatment or service plan that
would enable them to resume responsibility.

& The parents or legal guardians had consented to
working with the treatment or service plan that

-would enable them to resume responsibility for
the child.

1.0
Use of Detention

As a general rule, states may house
abused/neglected children in detention fa-
cilities depending on:

& The time of day (e.g., after 5 p.m.)

« Mon-availability of other placement

resources

» The agency initiating removal
In *emergency’ situations (see 1.0-C,
‘subsections a. and c.), police will most
often remove to detention. In states where
a4 social service agency is the mandated
report recipient, and the situation is not an
‘emergency,” detention most probably will
not be used.

Under no circumstances will detention facilities be
used to house children in suspected abuse cases.
Custody of children may be assumed by the CIMC
(see E. 2.0 above), or may be placed in another
appropriate setting (relatives, foster home, group
home) by the court.

4.0

Use of Hospital

Children are retained in, rather than re-
muved m a hnspnal excepl in an emergen-

Jersey. New York, Nurth Carolina, and
Tc:nn'ﬁﬁee) %pemﬁcdlly aulhﬂnz;‘ medl al

rmrem,xl wmhes for a spe;!ﬁcd permd uf
time or until a court hearing on the matier
may be held. Two states, Mic |
Tennessee, require that the child be un-
dergoing treatment. These provisos allow a
physician or hospital to hnld 1 child, with
or without medical necessity, if. in the
doctor's judgement, the child would be in
danger of further injury should he/she be
released. '

A special clause found in the reporting
laws of 16 states and D.C. provides

that n child is not abused/neglected solely
because of his parents’ religious beliefs if
he/she is receiving treatment from a legiti-
mate faith healer, Christian Science practi-
tioner, etc. In these cases, a court order
ary to secure medienl treatment.

142

The hospital plays a protective custody role only
insofar as the CIMC may assume custody of a child

(aﬁer appmpriste caurt hEsringﬁ') during the mEdu:a]

| facilities fDr prmecm:n ilf a u:h!ld is _:wmded
as an inappropriate and inefficient use of costly
resources,
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F. PROTECTIVE CUSTODY—Continued

Present System

Proposed System

.0
Emergency Services

it

Child Welfare League Standards for Prot-

05sible, emergency (unplanned) removal
of a child from its home should be avoid-
ed. With the rare exception of emergency
consultation provided by some hospital
“Trauma Teams,” few services are provid-
ed on an emergency basis.

Examples of exceptions to this dearth of
emergency services are the crisis nursery,
currently in use in Denve
County, Colorado; the Emergency Parent
Program in Buffalo, New York: and the
Comprehensive Emergency Services (CES)
program in Nashville, Tennessee, CES has
several components including 24-hour
emergency intake; emergency caretakers,
parents, and homemakers; emergency fos-
ter homes; shelter for families and for ado-
lescents: and neighborhood crisis centers.

Emergency evaluation of child injuries, by ICEU,

and freatmient and diagnosis by CIMCs at any hour

existing community services and resources on an
ney basis. Such referral will be voluntary;

the

recognized that in a majority of communities there

are not adequate emergency services av

able, and

development of Comprehensive Emergency Service

shelter care, and counseling) is recommended,

Protective Service units of public welfare agencies

also may be called upon to provide emergency
service at the intake stage.

Foster Care is used for protective custody
when:
® The existing situation is an emergen-
¢y, and
-

home, and .

& Temporary foster homes are availa-
ble, and

# Either the removal aciion has been
initiated by a protective service work-
er of the law enforcement agency
serving as report recipient in a given
state is mandated to refer the report
to a social service agency.

Foster care will be one dispositional alternative in

court processes. Since only medical emergencies will

be brought into the proposed system, emergency
foster care will not be utilized: all cases of
emeérgency remroval wiil be referred to the CIMC.
Foster care will be regarded as a less desirable

disposition than plans which would allow the child to

remain in the home. The dual objectives of the

proposed system are: (1) to protect the health and

safety of the child; and (2) to provide the least
disruptive intervention necessary to achieve this
protection.

6.0
Use of Foster Care
7.0
Court Hearing
130
O
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| states a court review of the removal
ion is necessary for any agency to

re a child in proteciive custody beyond
a specified period of time (e.g., 48 hours).

In all states a temporary court order for
protective custody may be obtained within
minutes by telephone in an emergency.

In the eight states (see 4.0) where hospitals’
have a right to retain a child at their own
discretion, this decision is subjeet to court
review on the next court day.

Parents in all states must attend the cus-
tody hearing and notice must be given

between the time the child is removed

143

Authorization for protective eustady occurs in either

the Interim Custody Hearing or the dispositional
hearing of the civil adjudication process.



F. PROTECTIV

E CU STQDY-?Gontmued

Present System

Proposed System

7.0 (Coni’d.)

7.1
Notice

=~
\IM

Tu’n: EI.! SE

7.3
Legal
Representation

from. the home and the next court (work-
ing) day.

Although all states require court review of
protective custody (a removal of child’s
custody from the parents) at some point in
time, ranging from 24 hours to several
days, the parents are not necessarily in-
formed of this hegnng. which may be an
ex parte proceeding with only petitioning
counsel present, In some cases, a tempo-
rary court order for protective custody
may be obtained by telephone. Provisions
for notice of court hearing vary from state
to state, -

In the states which allow emergency re-
moval of children or holding of children by
hospitals and physicians without prior
courl authorization, court hearing occurs
at varying times after removal, although
the first regular court day is a common
standard. Time elapsing before court re-
view of temporary protective custody var-
ies widely from state to state.

Rights of parents to legal counsel (private-
ly retained or publicly aﬁpmnled and fund-
ed) varies from state to state and within
states. Parents themselves may not be
present at initial court review of emergen-
cy protective custody, and more frequent-
ly they are not represented by counsel
The child also may or may not have sepa-
rate legal representation.

Parents are provided notice of abuse proceedings by
the CIMC, at the point that the suspicion of child
abuse occurs.

The first court hearing concerning cusiody may take
place at the following points:

“a Within 24 hours ‘of CIMC imake; if parents refuse

to consent to a second period of 48 hours of
treatment.*

@ Within 48 hours of CIMC intake, if parents
consent to initial treatment, but refuse to consent
to a second period of 48 hours of diagnosis or
treatment.

- Within 96 hnurs if parems énnsent at bmh pnints.
further treatment or d!agnnsls, or the case has
been referred for petition and petition has been
filed: or a pre-petition investigation has been
initiated.

*(Temporary Protective Custody Heanng)

Parents are informed of their right to counsel (and to
remgin silern) at the pﬂint at whi{:h the QIMC begins

t-.,,gn mﬂu;ted and the case may be referred for
petition, They may retain private counsel at that
tlme Parents who cannot afford counsel are
provided a court-appointed and publn‘:ly funded

attorney at the first court hearing in the case.

Parents are appoinied counsel, and the child is
appointed both counsel and a guardian ad litem, at
the first instance of court action. This is either at the
TPRO hearing (if parents do not consent to
hospitalization) or at the ICO/TICO hearing. Counsel
is present at all custody hearings.

4.0
Limits on Duration
-of Protective
Custody

ERIC
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Event

tody can continue for
the duration of the
pending proceedings,
however long that
may he (zee 7.0

Entry into CIMC

Petition

Retention in CIMC
Pre-Peition Investigation

Adjudication-Continuance
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Pmtcctw: Cuamdy is 5uh]EEt to th: fall@wmg hmummns

Time

Elapsed Duration Protective Custody Order

0 days 2 days- Initial TPRP or Consent

2 days 2 days- Second TPRO or Consent

4 days 3 days- Temporary Interim Cust. Order
10 days 10 days- Terim Custody Order

17 days 10 days- Interim Custody Order (2)
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F. PROTECTIVE CUSTODY—Continued

Present System

. Proposed System

8.0 (Cont’d.)

(TPRO)
may be granted by the court, after a hearing at which

parents and counsel for all parties are present. A

second TPRO may be granted, again after a hearing, for an additional 48
hours.

Fime .

Elapsed Duration “Protective Custody Drder
27 days lG day*i— Interim Custody Order (3)
s- Interim Custody Order (4)
47 days 47 ays

9.0
Measures to
E m:ﬂurage Contact

In the present system, in all states, no sta-

tutory measures exist to encourage parent-

child contact during the protective custody

period.

parems and the child will be a neaessary parl of
every custody arrangement (except possibly the final

disposition, if it is lermmalmn of parental rights). In

the most extreme umstances when the parents
are judged to be actively dangerous and hostile to
the child, contact may occur under strict
supervision, or may be temporarily curtailed,

Provisions to maintain contact may include regular
and frequent visitation, short-term return of the child
to the home (e.g.. overnight or for an aﬂernuon),
participation of both parents and child in a family
therapy clinic or shelter, or return of the child to the
home, with home-centered therapy or ;uppnfnv:
services,

o
L]
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B. Civil Adjudication or Alleged Child

The process of civil adjudication of child abuse
can be broken into five separate components,
each involving its own set of laws, rules, and pro-
cedures. In addition, the civil adjudication proc-
procedures which apply generally to each compo-
nent of the process.

First there is the overall framework for the ad-

for court processing, the nature of that process,
and the substantive and procedural due process
rights of parents and children which ultimately
reflect how the philosophical concepts are trans-
lated into practice and determine the degree of
fairness of the process.

Second, there is the petition process and the
legal and procedural prescriptions which deter-
mine who may initiate court proceedings, by what
means, and in what forum (or court).

Third, there is the pre-trial process and the laws
and agency procedures which determine-who may
conduct, investigations, what the scope‘of the in-
vestigation may be, who has access to the reports

and findings of the investigation, and how these
may be used. ’

Fourth, there is the trial or adjudication process
and the laws and rules which govern the conduct
of the trial, the admissability of evidence, and the
burden of proof. ‘

legal and agency procedures and practices pertain-
ing to the investigation for and selection and im-
position of the disposition, the custody and place-
ment of the child, and the services and treatment
provided to the child and the parent.

In the Charts G and H that follow, we have at-
tempted to summarize the key elements of the
present civil adjudication process in the areas out-
lined above and to compare them with the pro-
posed provisions of the model system.

In Chapter IX, we present a chart of the deci-
sion-making functions of the model system’s adju-
dication process, Model System Chart III cover-
ing Phase III: Adjudication Process. Model Sys-
tem Chart III specifies the decisions to be made in
each phase of that process, the appropriate deci-
sion-maker, and the criteria/guidelines for 'making
the decision. The seéquences of decisions in this
chart and the options available at each decision
point are graphically presented in Flow Chart II:
Child Abuse - Petition to Disposition.

Outline of Charts G and H: Comparison of the Key
Provisions of the Present and Proposed Systems of Handling
Child Abuse

2

Court Petition
1.0 Purpose
2.0 Who May File

3.0 Forms and Content of the Petition

4.0 Legal Sufficiency Standards
5.0 Court of Jurisdiction

H. Civil Adjudication Process

1.0 Prehearing Investigation

2.0 Due Process Standards

3.0 Legal Representation

4.0 Dispositional Alternatives
5.0 Monitoring of Court Actions
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G. COURT PETITION

Present System Proposed S_ysrem
1.0 The purpose of filing a ptlllmn is to en- The purpose of ﬁiing a petition is to accomplish the
Purpose force the statutory purpose of laws gov- stated purposes of the proposed system for handling

erning child abuse. (See Section A, 1.0). child abuse. (See Section A, 1.0). In addition, the
More specifically. a petition is filed when purposes are to insure that at the earliest possible
the agency responsible determines that point after suspicion of child abuse arises; the
court intervention is needed to insure pro- parent(s) suspected of abusing the child(ren) are’
tection of the child, or in the afiermath of afforded full due process rights and a legal forum
an emergency temporary removal of a within which the issue of abuse can be determined:
child from the home, or to coerce parents and that any interventions by agencies in the lle of
to accept services, or to insure services the family, on behalf of children or to provide
will be provided. services, are by court order and subject to court

review, all under due pl’ucESS

2.0
Who May File?

contents is the cnunty or cny atmrney r:lf lhg lacahty
where the alleged incident of abuse occurred.

or lhE pmbam:m or cmurt lnmk: Qﬁlc:r and
possibly a private individual. Who among
these various parties actually files depends
on who received the initial report or who
conducted the initial investigation after the
repﬂﬂ was received,

3.0 Typically, the pelitinn will state the child's The petition will state the child’s name, its age, the

Forms and Content name, residence, often its age. the names names and addresses of the parents and/or other

of the Petition of the parents or other custodians caretakers, their residence, whether the child is in
residence, and the facts alle a custody and where, whether a TPRO has been
dent of abuse. The latter may often be a issued and when, and a specific statemeant of the
bare ailegation that the child is abused (or facts—medical and otherwise—which support the
neglected or dependent depending on allegation that the child’s injury or condition was
whether abuse is a sub-category of these non-accidentally caused and constitutes abuse. The
latter classifications), The petition may petition will be entitled, “In Re (the parent(s) (and/
have attached to it a motion for temporary or caretaker) of a minor child(ren).”*

custody pending the proceedings if the
child has not already been removed from
the home. The petition is usually cap-
tioned. **In Re ————— a minor child.”

L 4.0 The petition must give sufficient notice of The county/city attorney will sereen all referrals and
Legal Sufficiency the ndture of the charge and the grounds will not file a petition unless (1) there is sufficient
Standards must comport to those contained in the evidence, which if unrebutted would establish the
-applicable statute, Usually both are satis- facts alleged, and (2) the facts alleged if, -
fied merely by repeating the language of uncontroverted will support a finding that the child
the statute in the petition. . | . was abused. .
50 The cotrt of junsdu:ucnn is usually whlch- The court cnf ;unsdlctmn is the Fam!!y Court which

Court of ever court or setunn le a cou is a division of the highest court of general trial
Jurisdiction jurisdiction and which exercises exclusive o
: jurisdiction over all matters pertaining to children
ings in su:h court ma,y be held mnml!y and families. All hearings in such court will he
hefore a referee rather than a judge. before a judge.
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H. CIVIL ADJUDICATION PROCESS

= =

Present System

Proposed System

R X S
Prehearing
fnestigation

Upon filing of petition, the court may or-
der an investigation. This may be conduct-

protective services); or where parental re-
sistance is expected, the police. Thi
vestigation is either discretiohary or com-
pulsory. It's purposes are to'serve as a
judicial fact-finding measure and to devel-
op information for the disposition. (see

Upon filing of a petition, the investigative staff of
the county/city attoerney will conduct any further
investigation needed (invéstigation: mandatory,
scope: discretionary). The purpose of the

the adjudication hearing. (See Chart D for
elaboration of investigation procedures.)

commenced within 10 days of filing of petition.
(One 10 day continuance is allowed.)

2.0

Notice and service of summons is re-
quired. Some form of hearing is held.
Generally it is informal, closed to the gen-

eral public, and with no provision for jury

_trial (in 36 states). The parties are allowed

The burden of proof required is usually
some formula based on the preponderance
of the evidence. The privilege against self-
incrimination will obtain whenever crimi-
nal prosecution could result. The presence
of the child at the hearing can be waived.
A record of the proceedings will be kept.
There is a right to appeal but no provision
for appointed counsel on appeal.

Notice and service of summons is required. The
hearing will be informal, closed to the general
public, tried before the court without a jury. The
parties will be allowed to cross-examine and present
witnesses. The burden of proof will be based on the
preponderance of the evidence. The privilege against
self-incrimination will be extended to the parent/
caretaker whether or not criminal prosecution is
possible. The child and/or a guardian ad litem shall
be present at all proceedings. A verbatim transeript
shall be kept. All parties have a right to appeal, to
appointed counsel, and to a copy of the transcript.
All information will be shared in advance of hearing
as per rules of discovery in civil proceedings.

3.0
Legal
Representation

Usually the parties (parent and chiid) will
have a right to counsel (36 states). Indigent
parents may also have a right to appointed
counsel, but the child may not (in 25
states). The child will usually be consid-
ered to be represented by the state or
agency attorney, representing the petition-
er, The child will not have a guardian ad
litem appointed, In general there is no
provision for appointed counsel on appeal.

All parties including the child are represented by
counsel. All will have a right to appointed counsel.
The county/city attorney will represent the state as
petitioner in all proceedings. A guardian ad litem (as

to assist counsel and act on behalf of child.

4.0
Dispositional
Alternatives

ERIC
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The range of specific dispositional alterna-
tives will vary greatly. These can be
grouped into several categories: Dismissal;
“Temporary Orders; Protective Supervision;
Transfer of Legal Custody: and Termina-
tion of Parental Rights. The most common
specific dispositions involve transfer of
custody to a public agency or institution or
a private agency (e.g. foster care) or to a
relative, There is unlikely to be any order
requiring the parents to obtain specific
counseling or treatment and where there is
such order, the services are likely to be
few and the follow-up sporadic.

Disposition is usually designated as a
separate proceeding but can be held
immediately after adjudication. An
informal adjustment may be arranged but
under the present system such informal
adjustments usually ocenr prior to filing.

148 13

Disposition will be made subsequent to a hearing
separate from the adjudication, Disposition hearing

adjudication. A separate dispositional study will be
conducted by a protective services agency,
probation or specialized probation unit, This study
can be commenced before adjudication but findings
will not be presented to a judge until after
adjudication. This study can include psychological/
psychiatric testing of parents, social history,
evaluation of environment and risk to child, etc.

The selection of the appropriate disposition will be
based on these criteria,

Ty
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Present System

Proposed System

5.0
Monitoring of
Court Actions

The only monitoring of court actions is
through the appeals process. There is a
right to appeal but no right to appointed
counsel on appeal. Thus appellate review
is negligible. Court orders are subject to
modification, but review is infrequent.

All orders of adjudication and disposition will be
subject to appellate review. Both parent and child
have right to appeal, appoinied counsel, and free
transcript on appeal.
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CHAPTER IX. MODEL SYSTEM DECISION-MAKING
GUIDE

A major theme of the Prescriptive Package is
that any system or non-system for handling child
abuse consists of a determinate number and type
of key formal decisions and an indeterminate
number of lesser informal decisions that cumula-
tively may well outweigh the ultimate importance
of the formal decisions. These formal and infor-
mal decisions are simply answers to questions
that are both explicit and implicit in the decision-
making process for handling child abuse. By mak-
ing explicit the key questions that justice system
officials have to answer and keying the answers to
the types of decisions that should be made in
accordance with the policies and practices pro-
posed in the model system, we hope to provide a
valuable training and educational tool, which also
cun be adopted to answers that may be more rele-

vant to current general practices in handling child
abuse,

The follcwing series of charts: Model System

Model System Chart II — Phase II: CIMC Intake
to Petition; and Model System Chart III — Phase
III: Civil Adjudication Process specify the key
decisions to be made, the appropriate decision-
maker, and the criteria/guidelines for making the
charts and the options available at each decision
point are graphically presented in Flow Chart I:
Child Abuse - Identification to Petition for Model
System Charts I and II; and in Flow Chart 1I;
Child Abuse - Petition to Disposition for Model
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Model System Chart |
Phase I: Identification to CIMC Intake

Decision

Decision-Maker

Criteria/Guidelines

L.1 Contact ICEU Iniake
Process (hot ling)

Abuse

2.1 Emergency Referral 1o
CIMC or other hospital

a) Palice

h) Protective Services
¢} ICEU (See 4.3)

2.3
a) Police:

(i) Determination (medical) of immediate need for
treatment,

(ii) Referral 1o CIMC whenever possible without risk to
child; no questioning to occur.

(iii) Parents to be informed of place and allowed 10
seeompany.

b} Protective Services: same as 2.3(a)(D)-(iii).

31 ICEU contaets parents:
visits family

12 ICEU

¢) Parental consent to be obuiined for visit.
d) Visit to be made within 2 hours by ICEU.

4.1 Determination (in the a2 4.3¢,) ICEU
field) 4) Police (see Emergency
medi il Referral) (i) Visits home: examines child subsequent to each
examination: Referral to b) Protective Services (see repori

CIMC

Emergency Referral)
¢) ICEU

(ii) Determination of nced for referral based on:

{5¢e Part U, Chapter IV, A)

(iif) Removal to CIMC only; notice to paremts of place of
rernoval.

(iv) Consent for removal of child to CIMC to be obtained
from parents.

(v) Emergency removal without consent or body warrant
based on: ’

a) Determination (medical) of immediacy of need for
treatment of injury. Parents to be informed of
place child is taken 1o,

(vi) Removal without consent, non-medical emergency
(see 5.3)

5.1 Obtaining Warrants
a) For ICEU-house visit

5.2
a) ICEU only—Court or
Mugistriste issues
wirrants

53

a) House visit .

(i) Warrant 1o be obtained where consent (see 3.3} is not
given. ' )

(ii) ICEU must show probahble cause (information and
helief based on report from an informant Is
sufficient).

(ifi) Scope of warrant limited to entry of home for
purposes of examination of (specified) child(ren) to
determine if there is an injured child. '




. Model System Chart |
Phase | Identification to CIMC Intake—Continued

—— e

Decision Decision-Maker Cm-:rm/C‘u;del"'

5.1 (Cont'd,) 5.2 (Cont'd.) 5.3 (Cont’d.)
by For removal of child by ICEU only—Court or b} Removal of Child
(see also Emergency Magistrate issues (i) Body warrant to be oblained where consent {sec 4.3)
Referral 2.1) warriants not given.
(i) Exception to warrant; medicul emergency (see 4.3)
(iii) Warrant to be issued upon showing of probable cause
of need for removal (see 4
{iv) Removal to CIMC only: notice to parents of place of
removal,

¢) Search (investigatory) ¢) Pullce—Cuurt or ©) Search prior to petition
prior to filing of Magistrat 1
petition warrints

pDS‘ilhlE ddvers:: cnnstqugmgs to hg given prior lo
ecking consent to search and prior to execution of

{iii) lernnt to be issued upon showing of probable cause
that:;

u) Non-nceidental injury to child occurred.
b) Specified evidence tending to show nature and
cause of injury is likely to be found.

(iv) Warrant to specify place(s) to be searched and
ohjects(s) of search.

{v) Exceptions 1o warrant: {per statutory and
constitutionsl law)

a) Child fatality and probable cause to believe that;
- death was the result of a homicide, and
- evidence wiII be lost or destroyed if not seized

or b) “*Plain "t exccplmn to 4th Amendment.

or c) Search is rn.xdr: incident 1o a lawful arrest (for
homicide*)

or d) Search is made for self-protective purposes

(probable cause to believe there is a weapon which

could be uzed to injure police officer).

Notice of rights to be given concurrent with any

search without a warrant, '

4

e

6.1 Anmpsylf_‘nmncr g 6.2 D.A. 6.3

Inguest Paolice i. To be performed whenever death of child occurs and:
Hospital/M.D. certilying a) Cause of injury resulting in death not known:
death or b) Cause of death not known:
or ¢) Non-accidental nature of fatal injury suspected.

lard autopsy procedures to be followed (e.g. photos,
toxicology and tissue exams, elc,)
3. Law enforcement officer should be present,

*Under model system, homicide may be the only form of child aby nal proseeiition.
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Model System Chart |
Fhase i: Identification to CIMC Intake—Continued

Decision

Decision-Miiker

Criteria/Guidelines

7.1

Referral to CIMC hy
other emergency room or
vutpatient clinic

7.2 Supervising M.I2. of
eMergeney room or
outpitient clinic

(%]

. Any di

. The supervising M.D. of any hospital emergency room or

any outpatient clinic which does not have the capability
of conducting the examination/evaluation process of the
im!hnrmd CIMC shall refer any injured child case to the

CIMC whenever the injury to child appears to be non-
accidental or whenever the accidental nature of the injury
cannot be definitively ascertained.

. Such referral shall occur, and the physical transporting of

the child 10 the CIMC by the emargency or outpatient
clinic shall oceur as soon as the child's condition permits.
arge of a child in such cases shall be effectuated
by the CIMC, after a referral has occurred.

K. 1

Referral 1o CIMT by
privite physician

£.2 Private physician

(28]

. Such refer

. A private physician has a duty to refer any injured child

cise to thc C‘IMC" thncve:r the ir

ury io lhc child

nutun: uf th !n]llr}' cnnnul hc: dc—ﬁn 'V' y i cr:nmm:d,
shall oceur as soo the child’s condition
¢ whether or not the injury

permi
; hospitalization,

Transporiation of the child 10 the CIMC shall be arranged
between the physician and the CIMC,

. The physician shall inform the parents of the place 1o

which the child is referred; his duty to make the referral;
and reasons therefore.
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Model System Chart |l
Phase li: CIMC Intake to Petition

Decision-Miker

Criteria/Guidelines

1.1 Admission of Child ta
CIMC

1.2 CIMC admissions
personnel

3 All injured children referred 1o 4 CIMC from whitever
I y for the
3 1 of the child
lhe thld 5 m:dn.'\l q.un;!ltlun o prcs;rlh: th

ﬁ.mlr .md scope nf .my med

cire .lnd ln:.um:ni th.n is lmmcdmmly required.

2.1 Imtml questioning of
a5 g H
circumstances of i injury

2.2 CIMC admissions
persor

el and examining
physician

2.3 In conducting such examination:
1) the child’s parents may be questioncd concerning the
child’s medical history, or
h) may he guestioned generally concerning:
() the place where the child's condition developed or
injury occurred, and
(i) any other facis or cirecumstances concerning the
occurrence of the condition or injury in accord-
ance with the usual information obtained in hospi-
tal admissions procedures.
<) The questioning permitted in 2.3(b) shall be
aceusatory, and non-interrogatory,
d) Any que-.lmmmﬁ {i-ii) shall be conducted only by the

general,

nan=

3.1 Preliminary screcning for
passibility of abuse,

Discharge or initiation of
other legal action,

3.2 CIMC diagnostician or
dizgnostic team

the thld 5 Lundltmn whether or not such cundltmn
lization or other hospital-provided
catment, to determine whether sue
condition might qualify as potential child abuse (see
Definitions: child abuse). The final determination of
wheiher such condition might ﬁunhfy a5 child abusc

(L.g. m._glv:cL f—uluro; to !hnw: se.xu.ﬂ .lhusé. medical
egleet. drug ab I st

4.1 Questioning parents as to
place and circumstance of
injury suspected as abuse.

wd
i
N
’
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4.7 CIMC diagnostic team
physician or physican on
the wiird

. 154

4.3 Where such condition or injury might constitute child
abuse a member of the diagnosiic team shall:
i) Quaimn the parents about the facts concerning the
hild*s condition or injury:
(i) this questioning shall be performed by a dl.x&ﬂ(}\hﬂ.
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Model System Chart Il
Phase 1i: CIMC Intake to Petition—Continued

Decision

Decision-Maker

C‘rmrm/f_.utdr:hm:\

4.1 (Cont’d.)

4.2 (Cont’d.)

4.3 (Cunl d )

team physician or the examining physician on the
ward:
(i) the purpose of such gquestioning is to es h the
piarent’s account, in minimum detail of where and
:d or th: cnndltmn de:\n:lnpf:d

be used in a subsequent legal
s if it is determined that **someone injured
the child™”;
b) s/he has a right to not answer the questions and to
hive an attorney present before answering:
¢y if tht: pﬂrcnt dues nﬂi, wer the questions, this
st him/her: and
that !hs huspninl nmy conduct medical tests to
determine the canse of the condition or ry and’
may apply for a court order to hold the child for
such tests if the parents do not consent to the
child’s hospitalization.
b} If questioning occurs, obtain information as to:
(i} the place where the injury occurred or the condition
developed, and.-
(i1} the ence of events leading to and following the
occurrence of the i lnjury or the development of the
conditian.

d

This information shall be asked for once without pressing
details, the answers shall hc recnrde:d :md lhr: lnfurm.itmn
read back for verification g
he signed by the person giving the infﬂrm.nmn.

as 1o extent and eat

5.1 Examination and testing
¢ of
injury: type of diagnostic
procedures reguired and
length of hospitalization.

5.2 CIMC diagnostician or

diagnostic team

5.3 Whenever the child’s condition or injury might qualify as
child abuse. and:
i) the injury or condition appears to be non-accidental; or
b the accidental nature of the injury cannot yet be
definitively dete ed and the parents offer no
explanation: or
¢) the explanation given by the pnrcnts does not comport
with what the medical examination already has revealed
about the injury or condition; or
d) the parents explanation cannot yet be medically ve:nﬁ;d
the diagnostic team shall
determine what medical, X-ray, and laboratory tests are
appropriate to determining the nature of the injury or
condition and how much time is necessary to complete
such procedures.

L

5.11 Meed for cumlmlcd
hospitalization
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;‘ 21 CIMC ¢
dingnostic team

agnostician or

medical treatment for his |njury or condition; and
infnrm thc p;'xrcnt% ﬂf thiq fa«:t and also infﬂrm them that
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Model System Chart Il
Phase Il: CIMC Intake to Petition—Continued

Decision

Decision-Muaker

511 (Cont’d.)

5.21 (Cont'd.) 531 (Cont’d.)

6.1 Obtaining a temporary
prDlLLIIVL restraining
[ irents consent o

huxplm ization

6.2 CIMC diagnostic team; 6.3 Under either 5(f) or 5(h), the diagnostic team must inform
parents the parents of the expected duration of the hospitalization
for examination. observation and testing: and the parents
must consent o hospitalization or a temporary protective
restraining order (TPRO) must be obtained before the
child may he reiained as an in-patient of the hospital.

fi.11 Obtaining a lemporary
pm(cclivc rcstrnining’

ic team; 6.31
te (parents ‘lpply lmmedmlgly to lhc apprupﬂa(c :nurl or m
do not consent) for a TPRO. The hospital attorney shall prepare dﬂd ﬁlu:
the application for such order. The hospital shall he
authorized to retain custody of a child for a period nol o
exceed 24 hours from the time of request for such an
order.

6.32 The parents shall be informed by the diagnostic team or
the hospital atlorney:

of the time and place that the application for such order
will be made;

that they h:
application;

¢) that they have a right to be errf:smed by counsel and
f they cannot afford to retain counsel

H

b

e

e a right 1o be present at the hearing on such

[, the court will
appoint counsel for them prior to the commencement of
the hearing on the application for the TPRO.

6.33 In no event shall pdruﬂ.\l consenl be accepted or a4 TPRO
be issued for a period in excess of 48 hours
from the time the child arrived at the CIMC. At the end
of 48 hours, a further consent or an extension of, or the
issuance of, a TPRO shall be ohtained for an additional
pv.rmd not to exceed 48 hours. Such

shall apply only to those situations where

’ Id is hospitalized for the purposes of
examination, evaluation and testing to determine if the
injury of condition is non-accidental or for the purposes
of providing medical care and treatment, with or without

wion of the non-accidental nature of the injury
or condition, and the parents/caretakers refuse to consent
to such hospitalization.
Parent/ 7.2 CIMC Diagnostic Team 7.3

Whether abuse is or is not suspected. the diagnostic team

may refer the parent or family unit to community resources

providing services appropriate 1o their perceived needs. This

referral shall consist of: ’

1) Informing the parents of the types of services available,
their locition, and how to obiain such services, and
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Model System Chart [l

Phase ll: CIMC Intake

o Petition—Continued

Decision Cﬂh:ﬂ.l/GlMdEr
7.1 (C(ml d.) 7.2 (C‘nnl d.) 7.3 (Cont’d,)
b} Informing the parents that a diagnostic
available to assist them in obtaining desired services if the
parenis det 1e they need this assistance.
Such referral shall be otully non-coercive, and
unconditional. No other decisions in the model system shall
be conlingent n the parents seeking or not seeking the
suggested serviees,
#.1 Referral to County/City . 8.2 Diagnostic Team 4.3
Attorney for Possible An injured child case shall be referred 1o the county/eity
Petition altorney whenever;
a) The child's injury appears o be non-accidentally caused:
or
b) The child is severely injured (multiple f . ‘head
injuries, massive hruises, burns and/or severe hematomas.
including old and new Injuries) and either:
(i) The parent/earetaker’s explanation of the injury does
rrespond with the nature of the injury, or
(i) Casc evaluation suggests that the child is at risk in its
current home environment; or
¢} The child is moderately injured and:
[ rcnl/carc('lker‘s i:xphn:niun ()f lhc injury dng_s
01 (l) “or (i) nhove and
(iif) Thr: CAIF indicates previous adjudication for child
abuse in the family or
(v) The child has heen in and out of foster care on a
voluntary agreement; or
d) The medieal e 1 and evaluation process cannot
he complete ons a5 to the uccidental
or non=acci :nml nature of the injury cannot be
made before the initial 96 hours (four day) period
from the time of the referral of the ehild o the
CIMC will expire.
0.1 Pre-petition Tnvestigation 9.3 County/City Attorney/ 9.3
Investigator a) Upon referral of an mJ red child ease, the county/city
¢ : 1 10 he made
whtr‘lL‘VEf:
(1) The medical examination and case evaluation is
mumuluslvg as 1o either the aceidental or non-
1 ental nuture of the injury or whether the child is
{in) T | ion and evaluation is not yei
completed and the initial 96-hour (four day) period
from the time of the referral of the child o the CIMC
is uhout 1o, or has expired.
‘‘‘‘‘ b) The investigation shall be performed by the county/eity
altorney’s investigative staff, The purpose of the
i stigation shall be to further determing the cause of
th injury and whether the child is at risk in its current
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Model Syster, chart lI -

Phase {I: CIMC Intake to Petition—Continued

Decision

Decision-Maker

Criteria/Guidelines

4.1 (Cant’d.)

9.2 (Cont'd.)

8.3 (Cont’d.)
home environment. The investigation shall be completed
and a report made as quickly as possible (and in no event
shall such investigation extend longer than 72 hours or 3
days).

10.1 Filing of Petition

10.2 County/City Attorney

10.3
Whenever, on the basis of either the CIMC report and/or the
pre-petition investigation report, there is no probable cause
1o believe a child’s injury was the result of abuse, the
county/city attorney may file a petition in the juvenile or
family court.

. 10,11 No Petition Filed/

10.21 County/City Attorney

10.31
Whenever, on the basis of either the CIMC report and/or the
pre-petition investigation report, there is not probabel cause
io believe a child’s injury was the result of abuse but there is
probabel cause to believe the child is at risk in its current
home environment (e.g.. evidence .of neglect. failure to
thrive, ete.) the county/city attorney shall refer the case to
the Prolective Services Agency to be handled in accordance
with child neglect laws.

10.12 No Petition Filed/
Referral for Voluntiry
Services

10.22 County/City Attorney

10.32 ’
Whenever there is not probable cause to believe a child’s
injury was the result of abuse nor that the child is at risk in
his current home environment, the county/city attorney may
refer the parents to community resources appropriate to their
perceived needs in accordance with the procedures outlined
in section 7.3 above. Such a ref erral may also be made

whenever the child’s interests indicate that court action is
inappropriate.
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Model Syste Cha rt 1
Phase lll: Civil Adjudication Process

Decision Decision-Maker Criteria/Guidelines

d 1.2 Juvenile/Family Court 1.3
pending raruu,uhﬁy. 1) No later than 96 hours (4 days) from the time of a child’s
iﬁili;ﬂ rqu;rril o lhc; Cle‘ (nr soaner if the ,anh t](i

IL:mpnm,ry ;uamdy ul' an uuu,rL,d thld hh.l” llL
commenced by the juvenile/fumily court whenever:

(i) A petition has been or is about to be filed and the
child has been dc:n.rmmgd to be at risk in its present
honie eaviroament, or

iy A FFL rn. n invcs(ig;uinn has hL'L"ﬂ or i*; i\hﬂlll m he

il rlhk.
In any case. wh:;—m;v::r the CIMC team or the county/

(v

ity attorney does not want to relesse the child 1o its
parents.

.md i gu xrdmn ;d hlum fur lhc Lh!!d shal
appointed prior 1o or at the commencement nf such
hearing.

fany of (ht. pxr ies qumrc ,xddumn.il lllTlL to pnfrmn= for

rzeﬂding ,u,rlh;r hLil[lnL_»,a
In any order issued under 1.3(¢), the court shall
dircet the child to be returned 10 its pa pending the
further hearing unless the petitioner presents detailed
facts under oath and the court finds that there is prohable
vause to helieve that:
() The child is a risk in its present home eavironment,
or
(i) Continued removal is necessary to provide further
medical care for the ¢hild's present injuries, or to
~ protect the child from l'urlhu‘ injury until the cause of
- the present injuries can be determined.

d)

clusion of the hearing in section 1.3

above, and in any case no later than the expiration of

seven days from the time of a ¢ 5 initial referrul to

the CIMC, the court shall order the child to be returned

1o the parents custody t

(i) A petition has been filed and the petitioner presents
detailed facts under oath and the court finds that
there is probable eause 1o believe that the
suffering from abusc and is at risk in its present home
environment, and

(i) The umrt in lls order (called a preliminary order)

' t 55 fur (hL cum,lu-smn (hm

¢) Upon !hL C

involving the removal of the child had been
contemplated, and why these means were inadequate
for the child’s protection.

161 ' | 149
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7 Mﬁdgl System Chart 1l1

Decision

2.1 Pre-adjudication
Invesiigantion

4) Whenever a pelition is filed, an investigation may be
commenced. The scope of the investigation may include:
(i) The child’s prior medical history and that of any
siblings.
(i) Any prior records of the family unit in the CAIF.
(iii) Locating and questioning possible witnesses.
(iv) Home environmeni evaluation.
(v) Collection and examination of physical evidence.
(vi} Psychiatric and psychological evaluation of child or

h) Whenever psychiatric or psychological testing of either
parents or child is desired, such testing shall
oceur only:
(i) After consent from the parents or the child’s guardia
ad litem is obtained
(iiy Where consent is not given, upon court order after a

A1 Plea Bargaining

ERIC
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3.2 Parent(s) and Counsel for
Parcnts and City/County
Attorney

162

i) The: jUVEI‘HlL family court should not accepi a plea
ll’:ga! nof a thld thSE rmmu:m without

(1) By inguiry of the attorney for the respondent and the
county/eity attorney, should determine whether the
tendered plea is the result of a plea agreement, and if
s0, what agreement has been reached: and

{ii) 1 the county/city attorney has agreed to seek
dmpu: h(ﬂal copcessions that musl Eu; gip v

that lhus: recommendatio
} court; and
(iii) Should then address the respondent permmlly and
determine wh:lhr:r .my nlher pmm
inducement
obtain the plea; gmt,l
(iv) Should then address the attorney for the child and the
child's guardian ad litem to determine if they are
aware of the plea agreement and if they both concur
i uir, the court should hear and
ns to such plea agreement.

s are nﬂl bmdmg on the

agreesment has

b} Whenever, prior to adjudication, a ples

been rem,hcd whxch mmemplales entry of a plea
buse ptmmn in lhr:

filed or that dispmiiianil CONCESRIONS 3
rgmmmcnded or ganled lhc famdy court Judgg shnuld

lhr:n;fﬂre in .ldv’m:: f lhe hrnv; for iender uf lhc ph:ai
He should then indicate to the atiorneys for all the parties
whether he will concur in the proposed disposition if the



Model System Chart 11l
Phase llI: Civil Adjudication Process—Continued

Decizion

Decision-Maker

Criteria/Cuidelines

3.1 (Cont’d)

3.2 (Cont’d.)

1.3 (Cont*d))

social information later rece vui by him supporis the
proposed dispc ourt judge coneurs,
hut later determines lh.ll the di osition should not
include the terms contemplated by the plea agreement, F
should so0 advise the respondent and then call upon him
either affirm or withdraw his plea.

When a plea admitting an allegation is fendered as a rest

[

of u plea agreement, the family court judge should give
the agreement due consideration, but not withstanding it

existence he should reach an independent decision on
whether (o grant the concessions contemplated in the
agreemernt,

The family court \hnuld allow the respondent to withdra
a plea admitting an allegation of the petiton whenever th

respondent shows that:

d

—

(i) He did not receive the concession contemplated by
the plea agreement and the attorney for the
government failed to seck or not to oppose those
copcessions #% promised in the plea agreement: or

(i) He ot receive concessions contemplated in the
plea agreement concurred in by the court, and he dic
not affirm his plea after being advised that the court
no longer concurred and after being called npon 1o
either affirm or withdraw the plea.

4.1 Adjudiention

4.2 Juvenile/Family Court
Judge

a) An adjudication (fact-finding) hearing shall be held within
10 days following the filing of a petition. Upon the motio
of any of the parties, the court  grant ppe conting
not to exceed M} days for good cause or upon the conseni
of all the parties. Further co ance may be granted
only if all partics consent and the court is satisfied no

harin wlll ru.nll frum further delay

By T T is5 the petition upon the
rggummcndalmn of the county/eity attorncy that the

petition is without merit, The conrt shall dismiss the

petition at the conelusion of the h g if the petitioner
fails to establish hy 4 preponderance of the evidence the
allegations of the petition.

If the court finds the allegations in the petition proved hy
a preponderance of the evidence, or if all parties consent
to sich a finding, the court shall adjudge s !

need of care and protection and shall make an appropriat
order for the care and custody of the child. -

aid child i

5.1 Dispasition

ERIC
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5.2 Juvenile/Family Court
Judge

5.3
a) Procedure
() Disposition order 1o be entered following hearing.
(i) Hearing to he within ten (10) days of adjudicati
(iii} One 5-day continuance permitted on motion of
any party and consent of all parties or for good cause
shown.




Model System Chart Il
Phase HI: Civil Adjudication Process—Continued

Decision . Decision-Maker Criteria/Guidelines

5. {Cont’d.y 5.2 {Cont’'d) 5.3 (Cont’d,)

(iv) Additional continuances Hmiizd as per 4.3(a) above,

(v) Disposition report to be presented to counsel for
parent and for child prior to hearing. Report not to he
submitted to court until written response. if any, o
report is made by parties, Response to be submitted
simultineously with report.

h) Disposition Orders; The court shall enter order following
the disposition hearing. The court may by such order:

(i) Permit the child 1o remain in the custody of the
parents or eustodian and order o service plan be
developed by protective services to assist the family.

tii) Transfer custody, temporarily, to any of the following
only if there is no reasonable means available to
protect the child while remaining in the custody of
the respondent, or if the child is unwilling to remain
in the custody of the respondent, or if the respondent
is unwilling o maintain custody of the child:

(i1} Any relative or other person known 1o the child
whu is gualified 10 care for the child,

(h) Any licensed priva

(¢) The child protective services ugeney,

(i) Under (b) Gi)m)-(e) above the court shall also
and approve the development and implemen
the child to o service plan to facilitate the return
the home,

lion of

i 1in in effect for any
period determined by the ¢ourt but not to exceed

6 months and shall be reviewed every 2 months

if sany party s :
Upon the expiration of the order, by consent of the
parties or for good cause the order may be continued
or modified and continued for a similar period not to
exceed 6 months,

(iv)

rquests,

(v

et
Y
[}
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Fetition - — e — _ — —_
affirmed
m] Petition :
denied
Patition Entry of plea — ’,,—,— — - —
filed = = continued
in . Interirm eri
fami _ . Entry of — ! - Interim
fcsar:rltly . = - ples custady custody
co ,l hearing B dezigion
| —— Y — —
l Counse! for parant/
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I litern for child
s I Hearing
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1 . | . — [
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y
n the event of death of a **Assumes continued civil L - :
‘hild subsequent to filing action where siblings arties Court Parties
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* hil Child .
rermovec tays remaoved
fram home home from home
|- . — i} _ — 20 days _— —e
1 Maximum

Phase [li: Civil Adjudication Process
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Interim

hearing B
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i

custady —

. Interirm
= custady
deeizion
4
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reconvened

Temporary interim
custady decision

y /
Parties Court
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Child Child
rarmoved stays at
from home horme

4

e 20 days —

Pre-trial © * ~
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|

Petition
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Fre-trial
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Pra-trial

Investigation
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denied

Petition
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Child
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166 -

A

3

Mote: At any point In tha
tlon may be dismissed If
without merit,

The referral of the pan
emergency or voluntary s
occur at any paint. ;
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CHAPTER X. QUESTIONS AND ANSWERS ON
HANDLING CHILD ABUSE FOR JUSTICE SYSTEM
PERSONNEL

In the model system, justice system personnel

_perform the same types of roles in handling child

abuse as under the present system, as described
in Chapter 1X, but with some significant differ-
ences.

Law enforcement officers retain their emergen-

¢y intervention role but, ideally, would be con-
strained in resorting to criminal procedures a...
would rely heavily on public health staff for pre-
liminary examinations of the injured child in lieu
of case investigation. Their investigative role
would virtually be nil through the civil adjudica-
tion process.

The role of probation officers would change
considerably in many communities under the
mode| system wherein their primary responsibili-
ties would emerge during post-disposition case
coordination and monitoring in relation to lhe
court ordered dispositional plan,

City or county attorneys would assume a differ-
ent and more important role in handling child
abuse cases. They would make the decision to file
and otherwise handle all aspects of the petition-
er’s responsibilities 'in all civil adjudication proc-
esses, which is the primary judicial arena for

handling child abuse cases under the model sys-

tem.

Prosecutors of course would retain their discre-"""

tionzry authority to handle child abuse cases in
criminal court under various criminal laws, from
assault and battery to homicide. However, under
thE mod«:l ay*;tf:m we havc: dttemptc:d to dfzalgn a
1Im05t all type.s of Ch!]d ;1busr;:, Chx]d abusc is a
very different charge to support with evidence in
criminal court, waithqmnding the existenge nf
;!buge cases, , there are enou;;.h serious moral, pro-
fessional, and social questions about criminal pros-
ecution for most child abuse cases that the devel-
opment of workable alternatives needs the support
of prosecutors.

Judges in juvenile or family courts, are expect-
ed to fulfill a much more important role in the
model system by presiding over an exacting civil
court process incorporating full due process safe-
guards. The juvenile or family court envisioned in
the model system is a court where the rule of law
is vital, lawyer judges are essential, and retaining
the child within a stabilized and secure home en-
vironment is the paramount goal

atternpt to translate the strategic, opemtlonal, and
legal aspects of the model system into sets of
questions which justice system officials might ask
as they read this volume and, afterwards, as they
relate its content to their legal and professional
responsibilities.

The answers to these questions are intended to
summarize, generalize, and highlight the detailed
dis:ussion in Pfarts I and 2 and especially Pgrt 3,

Part III orgdmzes the gundﬂlmes fm dEClblol’k
making in terms of the sequence of décisions in
the model system, this chapter is organized
around the principal decision-makers. Just as
Chapter 1X closely related to Chapter VIII, Chap-
ter }i compler’nents Chapter iX F‘or a muc;h more

chlld abuse hdndlmg, the n:ader shou!d refer to
Appendix II. These questions (and issues) are
explicitly or implicitly answered in Chapters 1V
and V of Part II.

A. Model System Questions and
Answers
1. Law Enforcement

Q. At what point do law enforcement personnel
become involved in child abuse cases?

A. In the course of performing normal police

duties, when an injured child is encountered. In
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the event of an emergency report, the police may
be the first public agency to intervene with the
family in crisis. They may also be called into a
case by the ICEU, if hostility from the parents is
anticipated or if emergency removal of the child
to the CIMC hospital is necessary.

Q. What is the role of law enforcement person-
nel at this point? :

A. Using the least intrusive intervention neces-
sary to protect the safety and well-being of the
child, to determine whether the ICEU should be
called upon to perform an initial examination of
the child; to provide protection to ICEU person-
nel if parents appear hostile; and, if the child’s
immediate condition involves a medical emergen-
¢y, to transport the child directly to the CIMC,

Q. What legal authority do- law enforcement
personnel exert in performing these roles?

A. To enter a home with consent of the resi-
dz;nts’ with a warrant, or without consem if then:
of a cltlzen is end;mg&red, or tha,t a crime has
been committed: to examine a child who may
have been injured, with the consent of the parent/
caretaker or through use of a body warrant; to
nerform emergency removal of a child to a hospi-
tal to obtain medical treatment if the life or safety
of the child presents a medical emergency.

Q What are the mdj()r re,spongibﬂitiés Cif Liw

A Tu r&\pund to emargency snuatlons lmdel-
ately and take action to protect the life and safety
of citizens where endangered; to contact the
ICEU where (non-emergency) injury to a child
has oceorred; to transport children to the CIMC
in emergency situations; to exercise restraint in
each of these instances so as to provide the least
disruptive intervention necessary (o protect the
life and safety of the child.

2. Counsel for Local Jurisdiction

Q. At what point do counsel for the local juris-
diction become involved in child abuse cases?

A. When the child with an injury of suspicious
origin is referred by the CIMC,

Q. What is the role of the counsel at that
puim"?
of t,h;— mfmnmtmn preaemgd by thc CIMC or
pathered during a separate pre-petition investiga-
tion, of whether there is probable cause to sup-
port a petition and of whether a civil court proc-
ess is the appropriate means to handle the case.
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Q. What is the legal authority exerted by the
local attorney'?

[empofa,ry protective (:us.t,odyi ﬁlmg a civil pet1=
tion in family or juvenile court for determination
of risk to an injured child; and of conducting an
investigation sufficient to develop a case for civil
court, representing the locality in the proceedings;
and developing dispositional alternatives.

Q. What are the major responsibilities of the
local attorney?

A. To review cases referred by the CIMC (or
any other source) for petition to civil court; to
perform information gathering and- investigation
adequate for preparation of a civil court case; to
explore dispositional alternatives; and to divert
appropriate cases from the civil process by nor-
coercive referrals of families for voluntary serv-
1CES.

3. Prosecutors

Q. At what point do prosecutors become in-
volved in child abuse cases?

A. Although the model system focuses on a
civil process for justice system handling of inﬂicts
ed injury tn children by par‘ents .:md ;aremker% i
dllrﬁh, dt:d[h of a gh!ld cau:éd by susmcmu;\ cir-
cumstances, or -unexplained deaths, should be
referred to the prosecutor by the police, the coro-
ner, medical-examiner by any physician, medical
facility or individual. Further it should be noted
that the prosecutor has the discretion to com-
mence a criminal court proceeding against any indi-
vidual involved in child abuse where he is con-
vinced there is sufficient admissible evidence
based on a probable cause standard and that crim-
inal prosecution would serve a socially desirable
purpose.

Q. What is the role and responsibilities of the
prosecutor in child abuse cases? i

A. To fully investigate the circumstances sur-
rounding the death of a child; to consider the le-
gal, evidentiary, constitutional,. and social issues -
raised by the facts; to determine the need for and
adequacy of all evidence, documents, witnesses:
to determine the charges appropriate under the
facts and other considerations in the case; and to
assess the potential value of dispositional alterna- -
tives for the specific cases. :
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4. Probation Officers

Q At what pmm do probation officers frst
become involved in child abuse cases?

A. Not until the post-dispositional stage.

Q. What is a probation officer’s typical role at
that puint‘?

;zgen;:iesi eigi the CIMC‘ pubhc health mcntdl
health, protective services, et al. The SPEE!F!C type
(md t,xmmg Gf "é.oft" and “i1ard“ serviceg will

turmgi frequf;ntly pcrforméd by protéctwe serv-
ices. When service delivery bogs down, in terms
of the court’s disposition plan, the reasons for
this situation, e.g., inter-agency communications
problems. should be reflected in the regular for-
mal and informal reports to the court. Probation
should actively assist in remedying these prob-
lems to ensuré continuity of service. When, for
example, placements seriously falter or fail, pro-
bation should be made aware of the nature of the
problem and should monitor the process of re-
solving the placement problem and its implica-
tions for the provisions of the dispositional plan,
risk to the child, and the potential for reuniting
the child with the natural family unit.

Q. What legal authority do probation officers
exert in carrying out the role?

A. As the primary agents of the court, they
may receive and evaluate periodic reports from
primary (especially case management) agencies
providing services to parents under court supervi-
sion; us necessary, recommend to the court
Lhim;;gq in dit;pu%itiuml plans which seem appro-
,,,,,,, , including increase or
de;ﬁ;‘;lﬁé Df a;gc:m:y ;u:t,wntyi the addition of other
services, perhaps a change in personnel assigned

.to work with a family, or possibly even termina-

tion of agency involvement, based on perform-
ance or other factors.

Q Wh;zt are thcir maj()r res:mnqi-

S in a

;uurtf

A. In addition to the functions described
ahove. they prepare periodic written reports
qummdrizin[._, case pr()grﬂﬁs in l'Ll(lliﬂﬂ tD thL dis=
thg EHCLI!VEHC&S uf its unp]cmem;mun fu,r court
review, and, at 6-month intervals from the dispo-
sitional order to termination of court involvement,
appns‘e_ the court of progress and prohlems affect-

ing achievement of the plan's objectives within
the specified time-frames.
5. Judges

Q. At what point do judges become mvolv&d n
child abuse cases?

A. At the first protective custody hearing
(TPRO, TICO, or ICO), or when an abuse peti-
tion is filed. '

Q. What is' t’he role of the ju’dge at that point?
mry to placg c:ustody of chlld fﬂr stated llmlted
periods of time, in the custody of persons other
than their parents, or in the custody of the par-
ents with limitations or supervision. Subsequent-
ly, to conduct the civil hearing process. Jeneral-
ly, to authorize the least intrusive intervention
necessary to protect the safety and well-being of
the child.

Q. What legal authority does the judge exert in
carrying out this role?

A. All the authority of the court to determine
the facts, issue orders, and regulate the hearing
process within the limits of Constitutional due
process standards, case-law precedents, and statu-
tory constraints.

Q. What is the role of the judge during the pre-
adjudication phase?

A. To determine the appropriate placement of
the child pending the court proceedings; to pre-
side over the pre-trial discovery process, includ-
ing resolving disputes between the parties over
the scope of discovery; to preside over pre-trial
conferences; to insure the pre-trial process moves
along without delay.

Q. What is the role of the judge durmg the ad-
judication hearing?

A. To preside over the course and conduct of
the proceedings as in any other civil trial.

Q. What is the role of the judge in the disposi-
tion phase?

A. To preside generally over the pre-disposition
phase and hearing. To weigh the facts and testi-
mony offered at the hearing concerning disposi-
tion plans, and to determine the least intrusive
disposition that minimizes further risk to the child
while maintaining or leading to the re-establish-
ment of the famlly unit.

Q. What is the role of the judge during the
post-dispositional period?

A. To conduct further hearings when appropri-
ate or requested by the parties to review part or
all of the disposition order and to make changes
in the initial order when appropriate.
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PRESCRIPTIVE PACKAGE: "CHILD ABUSE INTERVENTION"

To help LEAA better evaluate the usefulness of Prescriptive Packages, the
reader is requested to answer and return the following questions.

1. What is your general reaction to this PPESCFTptTVE Package? 7
[ ] Excellent [ ] Above Average [ ] Average [ ] Poor [ ] Useless

2. Does this package represent best available knowledge an.. . perience?
[ ] No better single document available
[ ] Excellent, but some changes required (please comment)
L] Set1efaetery, but changes required (please comment)
[ ] Does not represent best knowledge or experience (please eemment)

3. To what extent do you see the package as being useful in terms of:
(check one box on each line) 7
Highly 0f Some Not

Useful Use Useful
Modifying existing projects [ ] L] []
Training personnel [] [] []
Adminstering on-going projects [ 1 [ ] [ ]
Providing new or important information [] [] [ ]
Developing or implementing new projects [ ] [] []

4. To what specific use, if any, have you put or do you plan to put this
particular package?
[ ] Modifying existing projects [ ] Training personnel
[ ] Administering on-going projects [ ] Developing or implementing
[ ] Others: new projects

5. 1In what ways, if any, could the package be improved: (please specify),
e.g. structure/organization; content/coverage; objectivity; writing
style; other)
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6. Do you feel that further training or technical assistance is needed
and desired on this topic? If so, please specify needs.

7. In what other specific areas of the criminal justice system do you
think a Prescriptive Package is most needed?

8. How did this package come to your attention? (eheck one or more)
[ ] LEAA mailing of package f % Your organization's library
[ ] Contact with LEAA staff [ ] National Criminal Justice Reference
[ ] LEAA Newsletter , Service
[ ] Other (please specify) -
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Check ONE item below which best describes your affiliation with law

enforcement or criminal justice. If the item checked has an asterisk

(* please also check the related level, o
Federa? [ ] State [ ] Ccunty [ ] Local

|
|
I
|
I
I
[ ] Headquarters, LEAA [ ] Police * :
% LEAA Regional Office E ] Court * |
State Planning Agency L | Correctional Agency * i
] Regional SPA Office [ | Legislative Body * |
College/University [ ] Other Government Agency * |
[ ] Commercial/Industrial Firm [ ] Professional Association * i
[ ] Citizen Group [ 1 Crime Prevention Group * I
10. Your Name,, - e :
Your Position ] , e
Organization or Agency e _ |
Address____ . - I
Telephone Number  Area Code:___ Number:_ -~ |
U.5. DEPARTMENT OF JUSTICE
LAW ENFORCEMENT ASSISTANCE ADMINISTRATION v. :%21“3%;25:5ESJS;%%E
WASHIHGTON, DG, 20831 E JUS-436
OFFICIAL BUSINESS
PENALTY FOR PRIVATE USE, £300 i THIRD CLASS
Director

0ffice of Technology Transfer

National Institute of Law Enforcement
and Criminal Justice

U.S. Department of Justice

Washington, D.C. 20531

If you are not currently registered with NCJRS and would Tike to be
placed on their mailing 1ist, check here. [ ]
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