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' U.S. DEPARTMENT OF HEALTH, i

i EOUCATION AWELEARE ¢
HMATIONAL INSTITUTE OF :
EDUCATION

THIS DOCUMENT HAS BEEN RERRO- |
DUCED EXALTLY AS RECEIVED FROM |
THE PERSON GR ORGANIZATION ORIGIN-
ATING IT. POINTS OF VIEW OR OPINIONS
"5TATED DO NOT NECESSARILY REPRE- |
- SENTOFFICIAL NATIONAL INSTITUTE OF

WHY, WHAT AND VWHERE TO7? EDUCATION POSITION OR POLICY. ;
Title IX, Educational Amendment of 1972 - o

Title IX of the Educational Amendment of 1972 specifies 'no person

ED128054

in the United States shall on the basis of sex, be excluded from partici-
pation in, be denied the benefits of, or be subjected to discrimination
under any educatlion program or activity receiving federal financial

1
assistance'.

The power of enforcement of Title IX is the denial of federal Funds
in the event an investigation by HEW indicates that discriminatory
practices exist at a particular institution. Since the scope of insti-
tutions obtaining federal assistance has recently been greatly expanded
through the legal interpretation that institutions whose students receive
federally insured loans qualify as receiving federal assistance, the
application of Title IX regulations has been extended to most private as
vell as all public post-secondary institutions of higher education and

all public secondary schools.

Three years after becoming law, June 21, 1975, the U.S. Department
of Health, Education and Welfare provided regulations for implementing
Title IX. The unique feature of the Regulations is the requirement that
each institution undertake a self-study in order to develop reccmménéations
whereby current policy or practices deemed not in compliance will be
appropriately altered.

Yy.5. Department of Health, Education, and Welfare/0ffice of Civil
Rights, ""Final Title IX Regulation Implementing Educational Amendments
of 1972, p. 241248, 1975.




These recommendations must be on file at each institution supported
by information indicating data of fulfiliment for review by HEW during
the next three years. Although the enforcement of Title IX is first
through voluntary compliance and in the event that fails enforcement
action by administrative proceedings to terminate federal financial
assistance until the institution ceases its discriminatory conduct or by
other means such as referral to the Department of Justice in the event
that pﬁévided by an institution is deemed insufficient, in practice, the
possibility of HEW officials making an independent self-study and from
these develop recommendations is a strong impetus for institutions
making an effort which will at least minimally meet the guidelines of

the "Regulations’.

The areas specified in the Regulations include admissions, course
offerings, physical education, student and employee organizations and
housing. Curriculum materials are specifically not included nor are
social and fraternal organizations as a result of Senator Bayh's efforts.
Post~secondary institutions are permitted three years to comply fully
only in the area of intercollegiate sports in order to allow time to

develop alternate scheduling of intercollegiate athletic games.

At the time of passage much attention was generated by the impli-
cations of the regulations on athletic policies and practices, maternity

leave, and student housing. A review of current literature a year later

vy



indicates a paucity of information and/or comment about Title IX. At
many Institutions it was not until the early part of 1976 that either
the existing Affirmative Action Officer or another person already
employed was designated as the person responsible for the ''Self=-Study"

and '"Recommendations''.

At the time of issuing the regulations, HEW had not determined a
model or method which educational institutions were to use for their
self-study. Several institutions inciuding Kent State University
received grants and separately published comprehensive material. The
Kent KEDS Manual was aimed primarily at secondary schools in the state
of Ohio. Several universitié% including the University of Denver and
the University of lowa, having developed their own model, incorporated
these in a kit which was available for purchase. A similar function for
institutions of higher education was undertaken by the American Council
on Education, Office of Women in Higher Education, who prepared “lInsti-
tutional Self-Evaluation: The Title IX ﬁéquirement“. These were
subsequently issued by HEW July, 1976 as their official explanatory
document. Review of these various sources indicates two organizational
methods of undertaking the self-study were generally recommended: (1)
establishment of ad hoc committees to obtain data on existing policies
and procedures at the institution or (2) use of line administrators to

collect such data.




Traditional ly aducational institutions have used the committee
structura for a varlety of special activities. That persons or persons
must appoint the committees, however, creates the possibility of having
the comittee membership controlled and thus making the data obtained
through the committee structure suspect as it mzy not be representative
of actual practices at the institutions. A similar probklem exists with
the use of line administrators. A resolutions of this problem is to
provide @ means whersby the initial data collected, whether by line
administrators or committees, is thoroughly reviewed and documented by
employees and students of the institution. An advantage of using line
administrators Is that, since it |s these people who must implement
Title |X requirements, by thoroughly acquainting them with its signifi-
cance and intent through direct involvement, they may be knowledgeable

when required to make administrative decisions having Title IX implications.

As of July 21, 1976, the description of modifications or remedial
steps to be undertaken for orderly and progressive elimination of the
effects of discrimination must be available for review by HEW at each

educational institution.

The effectiveness of requiring a self-study from which recommenda-
tions are developed will require considerable time to be determined;
however, a review of the conditions which prompted the draft’ng of Title
!X may aid administrators as they add monitoring compliance of Title IX

to their existing responsibilities.

9



Historically ths percentage of women participating in the work
force of the United States has risen from 17% of all workers in 1890 to

39.3% as of April, 1974,

Projectinns made by the Bureau of Labor Statistics indicate that
educational attainment by women is expected to increase and that by
1985, 78% will complete at least four years of high school and that
those having four year college degree will equal 1/6 of all women workers.

Projections are interesting but what of actual conditions?

In addition to the percentage of employed women increasing, the
number of educated women and thus the number of women who, using criteria
of educational attainment, are qualified for positions of authority and
responsibility with commensurate remuneration is indicated in the follow-
ing two tables: Table 2 '"Women in the Labor Force, Selected Year 1890
through IS?L;”,—1 and Table 92 "Historical Summary of Faculty, Student
Degrees, in institutions of Higher Education: United States 1869-72 to

1972-73".2

U.S. Dept. of Labor, Bulletin 297. ''1975 Handbook on Women Workers,
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Using compilations of figures in these two tables, participation of
women in higher education has risen from an estimated 21.28% in 1890 to
a high of 43.68 in 1930 followed by a decrease during the Depression and

early war years to 35.32 in 1960, then a rise as of 1971-72 to 42.78%.

Although the percentage of women continuing in higher education
beyond initial enrollment and continuing through to the Doctoral degree
decreases markedly=-from 42.78% initial enrollment to 15% receiving
Ph.D's in 1972, the percentage of those participating over the years in
higher education has indeed increased significantly and steadily except
during 1959-60. Furthermore, the number of women having M.A.'s as of
1929 has been 40% of the total M.A. population. Since an M.A. degree in
a majority of educational specializations except for teaching at the
university level is the terminal degree, there is and has been for some

forty-six years a cadre of eminately educationally qualified women.
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Thus the raw numbers and percent of women compared to men completing
higher degrees as of 1930 and thereafter is significant in view of the

educational criteria used to select ''qualified' applicants.

Contrary to expectations that the percentage of educated women has
increased progressively, a review of Table 92 establishes that the
percentage participating in higher education as well as the percentage
completing the three rungs of higher education in 1929-30 is only
slightly less than that in 1971-72). It is the availability but lack
of recognition and job responsibility with commensurate paying positions
obtained in higher education as well as other commercial areas that

prompted the introduction of Title 1X.

Title IX of the Education Amendment of 1972 was originally introduced
as an amendment to the 1964 Civil Rights Act, but was not accepted until
1972 when it became an amendment to the Educational Act of that year.

It was cosponsored by Senate Pell of Rhode Island and Senate Chiles of
Florida. In August of 1971 it was passed by the Senate, in October it
was reported to the House and passed the following month. The Senate
and House compromise bill was discussed by the Senate and the House
during March, 1972 and on May 24, 1972 it was approved by the Senate, 63
to 15, 21 not voting and on June 8, 1972 it was passed by the House, 218

to 180 with 34 not voting. During the Senate debate, Senator Bayh

Ibid., 1975 Handbook.

1
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introduced an amendnent excluding soclal fraternities and sororities,
YMCA, YWCA, Gir1 or Boys Scouts, Camp Fire Girls and any voiuntary youth
organization vwhose members were under 19 years of age and traditionally

i ) 7 _ X _ o " . . ’
of one sczx-l 0 June 23, 1972, the President signed the Amendment,

Even before the passage of Title IX, the lower féderal courts had
already sustained the argument that sex based discri’mln’atléﬂ \?iolated
the Due Process clause of the Fourteenth Amendment and legislation
passed prohibiting this type of discrimination was constitutiomal. As
of March, 1976, there have been some 580 cases tried before either the
Federal District Courts or the Federal Appeals Courts. These 580 cases
represent only those cases in wl;’nlch the vord "sex disfér’i'mi‘nati::n" appear
in the éyllabﬂs. Many other cases have undoubtedly been Joined wi th
civil rights act lors and been tried under the ngfé:'llai c‘:fi.f ihe Equal
Protection Clause of the Faurtegnth;_ﬂmﬁdment; : _Aisg; céses déaling
essentially with sex c:llscriminatian‘ but mat‘usiﬁg sex discrimirsa‘tiﬂn in
the description of the gaséyortried ander another consti tutioral iésue

are not included in this figure.

There have been ten "sex di scrim inatlon" cases accepted and decisions
rendered by the Supreme Court of the Enlted States. The trend asppears
to be that the Caurt strictly scrutinizes classifications based on sex
and if the defendant canrot justle the wal ldity or reason for the means
and the ends ach’:‘avéd by the uée of sex discrinination, the act lvit9

wi 1l be declared uﬁﬂnﬁstituticnal.

I’Cangressiaﬁal Record. Vol, 118.



A single case is indicative of this attitude. In Bergelman vs San
Francisco United School District, 501 F.2 D 1264 (C.A. California,
1971}) , one of the two issues-was *Whether a school district, Inmorder to
m Encain equal number of boys and girls in the school, may apply higher
admiséicns requ irements to girls than to bays".,‘ The holding was that
requi ring girls to have a higher academic average than boys for adniss fors
to a public high school which was nothing more than an academic high
schoo1, violated thé.- Eqbuai Protectlion Clause of the Frﬁ:sulrtser;th Amendment.
The rationale was '"thkat education pmvidessccéss to jobs and sex discrimi-
natlon in education is potentlally destructive to the disfavored sex., .Love 11
High Schoot, as a conduct to better university education and hence to
bet ter jobs, Is exactly that type of educational progran to which (ongress
intended to eliminate sex discrimination when it passed Title H(,;iz
It Is therefore evident that the legal means was already available
vhe reby a person could obtaln relief from the courts before the passage
of Title IX; however, Title IXwhich Is appl lcable to educational
instltutions only, was fe]t necessary because many x:f these Fnstitut fons
seer to be acting as a deterent to changing socletal attitude toward sex
diserininat lon. Furthermore, In that the number of male.and females
both in population and among those attending educational imstititons,
inc luding higher education, is rapidly reaching the 50% mark, (Table 83:

Total Envol Inent In Instituions of Higher Education by Sex, Type of

iBe::’keiman vs San Franci sco Unifled School District, 501 F.2 D 1264
(C-A. Cal. 1974),

2h%4d. 14



Emrollment and Control of Institution: United States, Fall 1974 and
Table 84 First-time Degree Credit Enra]]méﬁt in Institutions of Higher
Education, by Sex and by Control of Institutions, Fall, 1946 to Fall,
1975)authors of Title IX felt justified in the use of peer pressure
within the educational institutions aided by federal law to obtain
change in both educational programs and educational employment practices.
As a result, Title IX incorporated the two unique features: (1) self-
evaluat fon and recommendations pFEpafed internally by institutions and
(2) internal grievance procedure as a major thrust for enforcement.

The requirement of an internal grievance policy and procedure
whereby a person having a sex discrimination grievance can attempt to
obtain resolution is a further emphasis on peer decision making. Grievance
policy and procedure insuring due process was initially developed in
part through the union movement and has been agcepted qu some time by
such educational organizations as the AAUP. Traditionally, only full
time faculty members have had access to such a process for resolution of
grievances in eduzatiéna]_iﬁstitutiéns and therefore the requirement
that all employees have access is a departure from eduéatiéna] tradition.
Information elicited by means of a grievance procedure, previously when
the case went to court, was reviewed without further examination of the
facts i however, in Jewell D. Chandler, petitigner, V}'Richaﬁd L. Raudebgsh,
ete., et al, No. 74-1599, Supreme Court of the United States Slip Opinion,
Jume 1, 1976, it was determined that a person appealing administrative

decis lons is entitled to a new (nova) trial. Such a person before



resorting to the Courts would have to have exhausted all administrative
remed jes (channe]s). This deﬁisicﬂ adds significantly to the importance
of the internal grievance policy and procedure because both the process
and contents of such are subject to review by a court. Now that
additional information may be solicited as a result of Incomplete or
inaccurate information being collected through the grievance procedure
accurate fact finding and equitable resolutions through internal grievance

procedure may be encouraged.

Title X represents departure from similar legislation, Titles IV,
VI and VIl in that sex discrimination is prohibited as opposed to specifying
females as a specific group which is not to be discriminated against.
This feature has already resulted in the use by both males and females

of Title IX.

This distinction has been further strengthened by publications
prepared by the National Foundation for the Improvement of Education for
HEW. These documents entitled '"Complying with Title IX the First Twelve
Months', and *'Complying with Title IX: Implementing Institutional Self-
Evaluation' make it clear through the use of explanatory material and
check lists that the Federal government's inﬁént is to end discrimination
for both sexes. Since Title IX is unique to education, what can be

expected?
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Industry has had considerable experience with the intent of Title
IX because discrimination has been prohibited for reason of sex for
several years. According to a recent Wall Street Journal entitled
'"Lagging Behind Though More Women Work, Job Equality Fails to Hatgrisiiza“]
the Labor Department reports the current median income of working women
was 57% of the median wage of men--a decrease from nearly 64% in 1955,
Furthermore, 'women still face not only a status quo of unequal pay,
'dead end jobs' but discrimination th= in some ways is more pernicious
than a decade agc“iz Several reasons are given for this. Professor
Wallace, Professor of Economics at tﬁe Sloan School of Management at
MIT states ''no one's to blame, its just the way the system werks. Its
blindly doing things the way they've always been dﬂne.”3 The legal,
accounting and medical professions have made a great attempt to make it
possible for women to enter these occupations and their success is
evident in the increase in the numbers of women who are now haldiné
professional degrees and working actively in these professions. However,
in the area of education andeGsiai work, two fields where women have
long outnumbered men, the market is decreasing because of declining
birth rates and the expectation and prospect therefore of low paying,
low skilied jobs is probably more realistic than the expectation of
women ''taking over" the professionally demanding and financially rewarﬂ-
ing position. In fact, the very conservatism of education as an insti-

tution indicated by the inclusion of Title IX as an amendment suggests

'Wall Street Journal, July 6, 1976, p. |

2ibid.,
3ibid.,



that active implementation cf Title IX depends solely upon the degree of
commitment of the chief admiﬁistratars of the educational institution,

the degree to which that commitment is ::émuni\:ated to mid-admini,strafers
and the aggressiveness of women now employed in monitoring the stipgla’tigns

of Title IX.
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