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The Analytical Pragmatic Structur: of Procedural Dus ?rncass:l
A Framework for Inauiry in Aduinistrative Tecision laling

In today's society conflict among people iz cormon. Conflict is
the outcorie of a disagrecment about the norms, rules, standards, or

principles being folloved. Qut of this kind of disapreement come

questions like "that should he done?” and "t™hat i the meaningful thing
to do?" Out of this kind of disagreement come practical questions. A
practical 1nquiry2 is being made - these questions.

These questions have ore thing in common. They are questiors about
what act to perform, i.e. about the right thing to do. They are
appeals for norms that guide actions that are right or meaningful.

One place itiere peonle look for norms for ruiding action is in
the study of la'.r.3 Norms that contain legal concepts are expected to
resolve disagreement among people. These norms are expected to resolve
disagreement by people adhering to them.

One problem with adhering to a norn is that of understanding the
nmeaning of the norm. Involved in the understanding of the meaning of
a norm 1is the conceptualization4 of 1it. 1In other wvords, to uanderstand
the neanine of & norm is to understand the structure of concepts ex-
pressed in the statenent5 of the norn.

Administrative decision makingﬁ in schcols is hecoming more involved
with lepal concepts. TFducational administrators must attend to the
meaning of the statement of legal norms and therefore to the structure

of legal concepts expressed in the statement.




The goal of this paper is to state the analytical pragmatic structure
An

of a concept as applied to the lepal concept of procedural due process.
assunption underpinning the paper 1is that educational practitioners and

A

theoreticians are not familiar with the structure of concepts whether they
be lepal, moral, or scilertific concepts.

Sometimes the structure of a legal concept is mistaken to be the same
as the structure of a scientific or moral concept. This mistake can cause
indecision and wrong decisions in educational administrative decision
making. Also, indecision and wrong decisions are an outcone of relying upon
legal institutions' particular interpretive statenents of legal norms more
than upon the understanding of the general reaning of statements of legal

norms. In either case what is needed is the understanding of the analytical

pragmatic7 structure of concepts.
8
The analytical pragmatic structure of the legal concept of procedural

due process consists of four characteristics: (1) Form: (2) Purpocse;

(3) Content; and (4) Function.

Form of the Concept of Procedural Due Process

Concepts are expressed by terms and they are formed by the language act

of definition.9 Literally, definition is the language act of substituting

one term for ‘several terms. A definition is a language contract in which

people agree to use one term in short for a set of terms. It is in this

language contractual act of defin’tion that a concept takes form. The concept

is then expressable by a single term that is chosen to be short for the set

of terms that form the concept.

Consider the legal term 'procedural due process'. The term expresses
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the concept and the definition of the term forms the concept. Usually the
form of the concept of procedural due process, i.e. the definition of the
term 'procedural due process', is not requested. Usually the term is just

expressed. However, to understand the form of the concept is to understand

)
e

the definition of the term that expresses it.

Consider this definition: Procedural due process is the method(s) of
asserting and conducting désciplinary, punishment, or economic deprivation
charges and proceedings fairly and openly, with full opportunity for legal
rights and remedies to be sued by the party under attack.10 Moreover, pro-
cedural due process guaraniees no particular form of procedure and reauires
only such notice and hearing as are commensurate with the necessities of a
particular case (factual context) and magnitude of the right(s) affected.
It is a process for balancing competing interests or rights.

In summary, the concept of procedural due process is formed by the
combination of the concepts of method and fairness. Terms that express
concepts similar to that expressed by the term 'method’ is 'plan' and
'design’. Terms that express concepts similar to that expressed by the
tern 'fairly' 1s 'honesty' and 'impartiality'. The concept of procedural
due process, then, is a concept formed out of the concepts of planning im-

partiality or designing honesty.

Purpose of the Concept of Procedural Due Process

The form of the concept of procedural due process 1s connected with
12
its' purpose. The purpose of a legal concept is to designate sanctiomns
or remedy 1f certain acts are or are not performed and to cause individuals

to perform or not to perform certain acts. In short, the purpose of a legal
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concept is to designate puni%hment or remedy and to cause people to act in

-’

a certain way.

of the legal concept of procedural due process, then, is two-fold. It is to
<
both designate punishment or remedy and to eause people to plan or design
MMNerttt,

impartiality and honesty. Hewewer; the purpose of the concept of procedural
due process is not a guarantee against the error of planned partiality and
designed dishonesty.lis~asociety matures or realizes the purpose of pro-
cedural due process it accomodates for the social need and goal of honesty

/
14 ZThe purpose of the concept of procedural due process 1is

o pat

dynamic. Out of it is intended to emergeAa moral society.

and impartiality.

The purpose of a legal concept compares and contrasts with the purpose
of a moral concept. They both have in common the purpose of causing, per-
suading, directing, or guiding action or acquiescence. They both intend to
incite or urge action or acquiescence in schools and elsewhere. The purposes
differ, however, in that a legal concept does not have the purpose of apprais-
ing or evaluating the acts urged or incited. The purpose of appraising acts
is that of a moral concepg. The legal concept’s purpose, other than inciting
action or acquiescence,. is that of designating or pointing out punishments or
remedies for acts in schools not in accord with the action or acquiescence
intended by the concept. Moral concepts intend to incite action or acquies~
cence in schools and to appraise acts.

The terms commoaly used in connection with the purpose of a legal concept

are 'legal' and 'illegal'. The terms commonly used in connection with the

IZ8




purpose of a moral concépt are 'good' and 'bad'. 15 1t is possible for an
;;t in schools to be bad as appraised by a moral concept and legal as desig-~
nated by a concept of law. And, of course, it is possible for an act in
schools to be legal and not moral.

The purpose of a scientific concept compares and contrasts with the
purpose of a legal concept and of a moral concept. A scientific concept
compares with a legal concept in that they boih intend to designate something.
A legal concept intends to designate punishment and remedy. A scientific
concepl intends to be designative by description. A legal concept, for ,
example, designates what punishment or remedy is appropriate for an act in
schools not in accord to the legal norm of procedural due process. A
scientific concept, for example a concept in sociology of education, desig-
nates how many schools have policies in accord and not in accord with the
legal concept of procedural due process. A legal concept designates punish-
ment and remedy and a scientific concept designates schools having policies
in accord and not in accord with the concept of procedural due process.

The legal concept of procedural due process intends to incite or urge
someone to plan or design for honescy and impartiality. The scientific
information or knowledge, that many schools are following the concept of
procedural due process and many are not, is not per se incitive. People
might use the information or knowledge to incite or urge action but this use
of knowledge is itself an act in accord with the norm contained in the dir-
ective: persuade by knowledge. The assumption im the use of scientific

-knowledge for inciting, urging, or persuading action in schools, to be in

accord with the concept of procedural due process, i.e. to plan or design
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for honesty snd impartiality, is that rationality16 ought to be more per-
suasive than irrationality.
The purpose of a scientific concept does not compare with the purpose of

a moral concept. As stated above, the purpose of a scientific concept is to

designate something., i.e. to describe something, and to inform or impart

knowledge. A moral concept intends to appraise or evaluate something as good

or bad and to incite or urge actions or acquiescence in accord with what is

appraised as good. Scientific concepts designate and inform but moral con~+-+

cepts appraise and incite.

In summary, then, it can be said that scientific concepts intend to desig-
nate how many schools havé policies following the concept of procedural due

process designation. Legal concepts intend to incite people in schools to act

in accord with procedural due process and to designate punishment and remedy

Moral concepts intend ,
to appraise acts in schools in accord with procedural due pro sspdves to actgm & e

?ﬁ‘-ﬂ honestdy and impartialdw.

Content of the Concept of Procedural Due Frocess

if acts are not in accord with procedural due process.

The content of the concept of procedural due process is all the cases or

instances that have occured, are occurring, and will occur in which action in

schools actually are extensions of the form of the concept. In other words,

the content of this concept is the extension of the acts of planned impartial-
ity or designed honesty. As stated earlier, the form of the concept of pro-
cedural due process is constituted by the concepts of planning or designing

and honesty and impartiality. The form of the concept is constituted by the
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words or concepts 'design' or 'plan' and 'honesty’ or 'impartiality'. Words
make the form of the concept. In laznguage 1s found the purpose or intention
of the concept. Acts in schools, in accord with the concept, are instances of,
content of, or extensions of the concept.

One way to state the content or extension of the concept is to imagine
cases of the concept on a continuum. The continuum can be perceived by
imagining a model, paradigm, or ideal case of the concept at one pole, a
contrary or not so ideal case at the other pole and a borderline ‘case in between
the two po'l.es.17 The coutinuumlthen, has at.one end of it a model case of
the concept and at the other end of it a contrary case of the concept with a
borderline case in between. The continuum is a means of discerning the con-
te;t of the concept of procedural due process as acts in schools.

Vhen developing the continuum one must first identify the nature of the
rights or interests affected. These rights or interests range from de minimis
to fundamental. In addition one must examine the particularities of the case.
The following cases are predicated upon controversy which arose from alledged

deprivation of substantial interests. These substantial interests are did- .J

missal of a tenured teacher and explusion of a student.

Model Case:

A model case of the concept of procedural due process is of a tenured
teacher18 or a student afforded all of the following procedures: (1) removal
for stipulated cause; (2) majority of all board members W—i (3) writ-
ten charges; (4) a bill of particulars; (5) hearing before board or school
appointed committee; (6) notice 20 to 30 days before hearing; (7) eighty days

from service of notice a decision must—be rendered plus additional time for
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continuances; (8) public hearirng available at either teacher's, (student's)

or board's request; (97 right to counsel; (19) opportunity to cffer evidence;
(11) right to cross-examine witnesses and present defense; (12) transcript of
tne proceeding: ({3) if remediable, give reasonable warning at least 30 days

in writing stating specific causes.

Borderline Case:

A borderline case of the concept is 6f & teacher or a student afforded
the following procedures: (1) ‘féur days noticé and (2) an administrative
hearing which provided a forum for exchange of ideas between the primary

parties.

Contrary Cases: .

Aas
A contrary case of the concept if of a tenured teachetr summarily dis-
missed by a board of education or a student summarily expelled from a state

o Ak teqgeatiod Uf aht aledh
collegwithout any procedural safeguards required by due process, at=tie

s-gge!!5un-i-tha-ue!!!-guv!!nonuse-

Function of the Concept of Procedural Due Process

The content of this concept is the actual acts that are extensions of
the form of the concept. The continuum discerns some of the content of the
concept. It does not distinguish the function of the concept. The function
of 2 concept can be seen by studying the language of school pclicy. School
policy statéments are statements of norms. Thes¢ normative statements are
statements for schools nmade by legally constituted governing bodies. In
these statements can be found that the concept of procedural due process is

functioning and hox it is functioning.




The concept of gizztg;;;;:due process is one whi&h functions as a process

concept. Out of the process emerges a product. The product is substantive
due process. From planning or designing for honesty and impartiality dynam= .
ically emerges the mora%drigh of individuals to life, liberty, and property.

From procedural due process emerges substantive due process.

Meaning and the Concept of Procedural Due Process

?haningzo is in the understanding of the structure of a concept. llean-
ing can be lost: 1f the concept of procedural due process is not taken to
be functionii:g as a process concept out of which emerges substantive due
process; 1f the content of the' concept of procedural due process 1is not dis-
cernied by perceiving a continuum of a model vase,a horderline case, and a
contrary case; if the form of the concept of procedural due process is not
defined in terms of planned honesty or designed impartiality; and if the
purpose of the concept of procedural due process is mistaken to be identical
with the purpose of a scientific or noral concept.

Loss of meaning can causc practical inquiry in educational administra-
tive decision making to go awry. Understanding the analytical pragmatic
structure of a cor-ept and applying it to practical inquiry in e.ucational
administrative decision making can keep this from happening. The structure
of form, purpose, content, and function is a framewfrk by which meaning can
be sought and attained in reasoning about what is the right thing to do in
schools. It is a framework for practical inquiry in educational administra-

tive decision making.
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FOOTMNOTES

Procedural due process is devised to protect substantive rights pur-
suant to the fourteenth amendment, U.S. Constitution, "No state shall

++.deprive any person of life, liberty, or property without due process
of law..."

" There 1is a distinction between practical inquiry and theoretical in~

quiry. Practical inquiry is inquiry about what 1is the right or correct
thing to do. Theoretical inquiry is inquiry about what is true. Ethics
is an example of practical inquiry and mathematics is an example of
theoretical inquiry.

The term 'law' can be used to name a field of inquiry and to name an

act. UWhen naming a field of inquiry it names a field of practical in-
quiry. The question being answered in the practical field of legal in-
quiry is "What is the legally right or correct thing to do?" The act of
doing and not doing the legally correct thing is a 'lawful act' or an 'yn-
lawful act'. Action is incited to be legal by concepts formed in the
field cf inquiry nameel 'lav'.

The term 'conceptualization’ 1s not to be takan to mean the same as

the tern ‘'imagination’. The difference between the two terms is the
difference between the meaning of 'concept' and 'image'. The term
‘concept' is best taken to mean 'language hzbit'. The term 'image' is
bust taken to mean 'mental picture'. Systems analysis can be a culprit
here because it disposes one toward using images of flow charts more .
than concepts formed by definition. For discussion about this distinc-
tion see Raymond J. McCall's, Basiz Logic, New York: Barnes and Noble,
Inc., 1952, chapter tuvo.

A statement is a sentence. A statement of legal norm 1s 1 sentence
that contains terms that express iegal concepts. The norm tha: fits
the context of this paper is "All schools should follow procedural due
process.”" This is normative in that it is a sentence directing someone
to do something. It is a legal norm in that it contains the term "pro-
cedurzl due process' which expresses a legal concept.

The term 'decision making' functions ambiguously. Some of the ambiguity
can be rezicved by distinguishing between two kinds of decision making.
There is practiczl decision making and theoretical decision making. There
are decisions about what to do and there are decisions atout what is true.
Lee J. Cronbach and Patrick Suppes in Research For Tomorrow's Schools,

Ney York: The acmillaa Company, 1969 use the terms ’'conclusion-oriented
inquiry' and ‘decision-oriented inquirv'. These terms parallel 'theoreti-
cal inquiry' and 'practical inquiry'. Another distinction that helps
renove the ambiguity of the concept of decision making is that between

the concepts of choice and decision. by definition a choice can be
irrational or impulsive but a decision must be rational or deliberative.

10
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10.

11.

12.

13.

14.

16.

For a discussion on this distinction see Paul %. Taylor's Normative
Discourse, New York: Prentice Hall, Incorporated, Englewood Cliffs,
1961, pages 36~37. This book is one in the logic of practical decision
* aking, i.e. logic of practical inquiry or logic of practical reasoning.

The term 'analytical pragmatic' is Elizabeth Steiner Maccia's term. See
her unpublished manuscript Methodologvy of Educational Inauiry, revised,
Indiana University, 1971, page 18. The term was used by James E. Fisher
in his unpublished dissertation Analytical Pragmatics and Its Relevance
For Classroom Languuge Classification, Indiana University, 1971. 1In this
work he distinguishes between analytical pragmatics and behavioral prag-
matics. The concept expressed by 'structure' is from laccia's work.

The way it is formed and used in this paper, however, may not be exactly
as she would form and use it.

The definition of 'structure' being used in this paper is the interrela-
tionship cf form, purpose, content, and function.

For a recent work or definmition in education see Jerome A. Popp's unpub-
lished dissertation Methodology of Definition In The Science of Education,
Indiana University, 1970.

Reference for this definition of 'procedural due process' is Gould v.
Looney, 304 N.Y.S. 24 537, 540, 60 Misc. 2d 973.

For further reference of this definition see Pipes Trades ¥. Rauch, *.
2 111.-2nhd. 278, 1954.

For an understanding of the wvay the concept of purpose is functioning in
this paper see Fisher's Analytical Pragmatiés cited in footnote seven.
For a more general treatment see Charles Morris' Signs, Language and Be-
havior; New York: Prentice Hall, Incorporated, 1946, Chapter V, “Types
of Discourse.™

Brown v. Dunne, 409 Fed 341, 196%.

US exrel Hall v. People of the State of Iliinois, 329 Fed. 354, 1964

For a general treatment on how the terms 'good' and 'bad' function in
a language context and on the logic of practical inquiry or practical
decision making see Paul W. Taylor's The iloral Judgment; New Jersey:
Prentice Hall, Incorporated, Englewood Cliffs, 1963, Chapter V, "New
Directions in Meta-Ethics,"

For discussion about the concept of rationality see Michael Scriven's.
Primary Philosophy; New York: McGrei;-Hill Book Company, 1966, Chapter
11 "Knowledge."
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For work on inquiry, reasoning, or decision making using model, borderline
and contrary cases of a concept see John Wilson's Thinking Vith Concepts,
Cambridge University Press, 1971, Chapter I "The Business of Analysis.”

Eiden Miller v. Board of Education of Community High School District No.
505, Bureau County 28 III. App. Zd %%, 1501

Lixon v. Alabama State Board of Education, 294 F. 2d 150 (5th Cir.),
cert. denied, 368 U.S5. 330 (196l)

The concept of meaning is discussed in C.K. Ogden's and I.A. Richard's
The ll‘eaning of Meaning; Ngw York: Harcourt, Brace and World, Incorpora-

ted, 1923.




