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THIS IS ONE OF SEVERAL REPORTS PREPARED FOR THIS COMMISSION.
TO AID IN OUR DELIBERATIONS, WE HAVE SOUGHT THE BEST QUALIFIED

. PEOPLE AND INSTITUTIONS TO CONDUCT THE MANY STUDY PROJECTS RE-

LATING TO OUR BROAD MANDATE. COMMISSION STAFF MEMBERS HAVE
ALSC PREPARED CERTAIN REPORTS.

WE ARE PUBLISHING THEM ALL SO THAT OTHERS MAY HAVE ACCESS TO
THE SAME COMPREHENSIVE ANALYSIS OF THESE SUBJECTS THAT THE COM-
MISSION SOUGHT TO OBTAIN. IN OUR CWN FINAL REPORT WE WILL NOT BE
ABLE TO ADDRESS IN DETAIL EVERY ASPECT OF EACH AREA STUDIED. BUT
THCSE WHO SEEK ADDITIONAL INSIGHTS INTO THE COMPLEX PROBLEMS OF
EDUCATION IN GENERAL AND SCHOOL FINANCE IN PARTICULAR WILL FIND
MUCH CONTAINED IN THESE PROJECT REPORTS.

WE HAVE FOUND MUCH OF VALUE IN THEM FOR OUR OWN DELIBERA-
TIONS. THE FACT THAT WE ARE NOW PUBLISHING THEM, HOWEVER,
SHOULD IN NO SENSE BE VIEWED AS ENDORSEMENT OF ANY OR ALL OF
THEIR FINDINGS AND CONCLUSIONS. THE COMMISSION HAS REVIEWED THIS
REPORT AND THE OTHERS BUT HAS DRAWN ITS OWN CONCLUSIONS AND WILL
OFFER ITS OWN RECOMMENDATIONS. THE FINAL REPORT OF THE COMMISSION
MAY WELL BE AT VARIANCE WITH OR IN OPPOSITION TO VIEWS AND RECOM-~
MENDATIONS CONTAINED IN THIS AND OTHER PROJECT REPORTS.
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A TAX CREDIT FOR CERTAIN EDUCATIONAL EXPENSES

In what follows, the impiicit assumption is that provision of
financial relief to parents who send their children to non-public
schools would improve horizontal equity and be good public policy.
This assumption dces not rzst simply on the fact that the continued
exiatence of non-public schools 1lifts a large sum -— perhaps $5
billion yearliy —— off the back of ‘local government. Its broad
philosophical base iz the belief that our society desiress and

deserves alternatives to public education, and that governments

committed to pluralism have the responsibility of creating conditions

which make possible the development of reasonable educational options

for citizens. How this can best be done 18 not examined here;
instead, attention ic devoted to the tax credit as one method

which appears to have promise.

A. FHistory of tax credits

The Yederal Government has used the device of tax credits, i.e.,
credits against the rederal tax liability of individuals and firms,
for many years and many purposes. The oldest dates from 1924-26

when the Congress enacted a credit for payment of gtate death taxes
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up to 80 percent of the Federal tax liability of estates. This

credit was effective in halting the prospective disintegration of
State death taxation and providing the States with a larger share

of death tax revenue. It is still in operation, although the revenue
from it ic now only equal to 10 percent of the Federal tax liability
as compared with 76 percent in 1931. Another major credit is the

90 percent credit against the FPederal unemployment tax of 3 percent

on payrolls in covered employments. This credit, provided in 1935,
was designed to push States into enactment of satisfactory unemployment
insurance laws. It was successful: all the States were in the system
by the middle of 1937, and just before this date the Supreme Court

(Steward Machine Co. v. Davis) upheld the constitutionality of the

device. A prime reason for use of the tax credit rather than a more

cer.:ralized plan of unemployment insurance was fear of unconstitutionality.

Another and more recent and spasmodic credit has been the investment
tax credit aimed at stimulating business firms to accelerate their
rate of spending for new plant and equipment. It has been effective,

although critics fuss over the form and base of that credit.

During the past two decades hundreds of bills have been introduced

in the Congress which would have permitted individual income tax
deductions or credits for outlays on education. Most of these bills
have been limited to higher education though a few would have applied
to expenses for elementary and secdndary education. None has aver

been reported out by the House Committee on Ways and Means or the

Senate Finance Committee.




In 1961, when the Kennedy Administration was developing what eventually
became the Elementary and Secondary Education Act, the White House gave
considerable thought to a tuition credit for taxpayers with children

in non-public schools. Since the proposed school-atd bill did not
provide funds to non-public schools, it was felt that a Federal income
tax credit for tuition paid to private and parochial schools might be
Justifiable in terms of giving roughly comparable treatment to the non-
public schools. After consultation with the Treasury Department, the
Ways and Meens Qommittee, and Legal Counsel, the White House decided

to drop the tax credit scheme from its school aid bill and substitute,

instead, direct ald to non-public schools for specific purposes.(l)

The States have used tax credits (see Appendix A for more detail).
Seven of them provide the personal exemption for their individual
income tax through a tax credit. For example, Wisconsin allows a
single person a tax credit of $10 which is equivalent to a personal
exemptlon of $370 on the first $1,000 of net income. Use of a tax
credit ja lieu of a personal exemption is defended as keeping the tax

reduction constant no matter what the size of the taxable income.

(1)Some Federal aid is presently filtering to non-public schools
through the child-care deduction. In most cases, private school
tuition qualifies as a '"deductible child-care expense" when the
mother 18 working or secking work. Though the present level of
benefits is quite low, the welfare reform bill passed by the House
in 1971 would allow families with incomes up to $12,000 to deduct
$1,000 to $1,500 as child-care expenses —- and private school
tuition would qualify as a deductible expense.
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Recently some States have moved to reduce the regressivity of sales
taxes and property taxes by giving a credit (usudlly a flat amount per
person) against State income tax liability. Seven States give such a
credit for consumption type taxes, and three States for property tax
relief. When the allowable credit exceeds the tox liability, rebates
are paid; when individuals have no income tax liability, refunds are
prescribed. Evidence concerning how these refunds are handled, and how

often they find and reach their targets, is not readily available.

Three States have recently enacted tax credit legislation in the

field of education, and that of Minnesota is.very relevant, Starting
in 1971 it offers a credit for education costs of students in non-
public elementary and Secondary schools, the maximum being $50 for
kindergarten students, $100 for elementary students, and $140 for high

school students (see Appendix A for more detail).

Retirement income credit: The Federal credit which has more direct

relevance to the proposal of a credit for educational expenditure of

income (other than that provided via OASDI and railway retirement).
This credit is 15 percent of the first $1,524 for individuals, or
$2,286 for husband and wife both aged 65 years or ovef. In 1969 the
credit amounted to $171 millionband Qas claimed on 1.6 miilion

irndividual t.ay returns.

parents who send children to private schools is the credit for retirement

[ A S A
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What was the origin of this credit?

In 1941 the Treasury ruled that
social security pensions were not to be included in adjusted gross

T ot SO

income (AGI).

The. portfon of retirement income (above what was

contributed by the individual recipients) from other pensions was, on
the other hand, included in AGL

A clear discrimination existed

therefore, against: recipients of taxable pensions.

Some relief was
given in 1954 when a tax credit was provided
4

. This credit:algo has:
been fairly satisfactory

B.

L= Ao

Justification  of ‘tax credits for educational expenses

has been t:o place direct charges upon parents who choose t:o enroll t:heir
o ’children.-

inst:it:ut:ions, since they are debarred from direct: receipt: of public
_ iy .

In the United States,fovernment has assumed almost the total cost of

providing elementary and secondary education so long as it is publicly
provided.

As :a result, the task' of “providing this kind of education

has. been subst:ant:ially preempt:ed,’by.'publ’ic schools, since more t:han

89 percent: of enrollment: in: elementary and secondary schools is public.

When element:ary and: secondary educat:ion is privat:ely provided

t:he"
const:it:ut:ional barriet st:ands 1in t:he way of government:al financial

assist:ance ‘to: t.he inst:it:ut:ions which render ‘the' schooling

These SRR
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funds, must: finance t:hemselves in ot:her ways, and t:ypically, one way

These parent:s are n ,c, of course, relieved from the t:axes
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The nub of this line of argument is simple. A discrimination exists
against individuals (parents) who choose to send their children to
private schools, since they bear extra educational costs not borne

by parents who send their children to public schools. This discrimina-
tion could be a_llev:[ated through a tax credit or refund equal to all or
some defined part of this extra cost. It would help to preserve

the constitutional right of paren:ts to send the’ir children to non-
public schools; it might recover"'-fa modicum of _neotrality with’ respect
to the choice made by poor and middle~income parents by 1ifting some
of the cost obstacle in the'.;".w‘ay. of sending children. to non-pup‘li'c..

schools. ) , ‘ .

The example of the retirement"credit is only approximate. When \
Congress provided this credit it rectified (in part) an inequity
created by Treasury. regulations._ The inequity which might be rectified
(in part) by a credit for the educational costs of non—public school

pupils arises because non—public« schools. get no‘part of the govern-

mental revenue raised at the State and local levels to. finance
elementary and secondary .education. Such: sharing is believed to be
unconstitutional. .. . ? . |

-

" Could financ:[al relief through a credit be provided by state and

-~a.

local governments? A tax credit to individua]s requires that the tax ¥

i liability of :[ndividuals ba known, and here the individual income tax |

‘ (/ ;; )

, stands preeminent. State Governments with such a tax could provide‘ S
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financial relief in approximately the same manner as could the Federal

Government. This relief would, of course, be confined to individuals

i
5
iy

resident within the boundarizs of each particular State; only the

Federal Government could provide uniform relief to individuals across

RE i g Sptomnd LA

the nation.

The pressure on the State Governments to provide relief to non-

public schools varies greatly from state to state because the numbers

of pupils enrolled in such schools 1is uneven as the following table

shows:
..Percentage Enrollment by States in Non-Public"
- Eletrentary and econdary Schools, 1970 71
A i
I -/ Percent Number of States
({‘ . e . . ‘ ]
\:\ Oo 0-409 ‘ ) 15
. 5.0-9.9 - - 15
10.0-14.9 12%
- 15.0-19.9° o9
51

*D.C. 12.6%

C. Desi&n”of the tax‘credit o

1. For whom would a credit be available? 'l‘he assumption 18 that 1t -

\' ~

would be only for families with children in non-public schools. The

, financial discrimination -- the breach of horizontal equity'—- 1s
1
.‘\V_A

agaix st them. To extend the credit to all families would ‘be to retain,v. ‘

M /

- 'the inequity in the financial treatment

of famiiies which have extra '

: _educational costs.
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vThe t:ent:at:ive conclusion is that the credit should rest: only~ on t:uit'ion -
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2. What would be the basge for computing the credit? What educational

costs should be eligible? The costs should, demonstrably, be school

costs borne by parents of non-public school children and not borne by .
parents of public school children. To be used for the purpose of
crediting, these costs would have to be identified by the person
making a. Federal fncome tax return. The only~ distinct:i.ve cost

is t:uit:ion. Manv other out:-of-pocket: costs of sendlng children to
non—gublic schools - gyn ‘ees, books, acf'ivity fees, et:c. — are, in
some Stat:es, out-—ot—pocket costs of sending children to public schools.
To allow these miscellaneous amounts as creditable would be to push all
States towar‘d instiruting.these,charges in all schools. Yet even if
substantial enlvargen.lent‘: .t:ook p'lac’e, the absence of t:uit:ion costs in
public schools would keep the allowablo credit:s for parent:s with public
school children much below t:hose for parents wit:h non—public school

children. The appearance that: t:he tax credit had been generalized would

be 1llusory. .}‘;' : | | T lh

costs. It: should be get at some low flat figure per pupil — say $lOO or'

possibly at $100 for- element:ary schaol pupils and- $700 for high school
pupils.» To secure t:he right: t:o t:axce such -a credit:, a’ parent would Ca
simp Ly have t:o have a child in regular at:t:endance at- -an: accredited non— i

publpic.;school.
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3. Should rebates and refunds be allowed? A rebate is the smm to be

paid the taxpayer when his allowable ckedit exceeds his tax liability.
The logic of a credit is that rebates should be provided. What of the. -

situation when families entitled to a credit have no income tax liability

and do not make income tax returns? Should they be paid as a refund the
amount of the credit? Once again the logic of a credit is that .refunds
be provided, since to deny benefits to those families which fall ‘outside
the income tax system would be to exclude families with the greatest |
financial need. The contention will, howeVer, be offered that the 1ogic
should not be pressed 80 far - that the connection between the income
tax system and the welfare system is not §0 direct.A No existing Federal—
tax credit provides rebates or refunds. To open this door'by.a new
credit for educatinnal expenses might be to open it for re"-atec and--
refunds of other tax credits. Rebates and refunds onuld morrover,
complicate administration. The Internal Revenue bervice’is accus.tomed
to handling problems relevant to persons ins de the income tar system..‘

and it could handle rebates; it is not equipped to handle problems

relevant to persons outside it who do not make income tax returns,

D. Economic impact

A flat credit, modest in amount would confine the benefits largely

to families 1ow in the income scale. A rich fami 1y with children in a .

R RN BT ST

::"»:-'-high-cost private school would recover only a: small percent of its educa—h

ff_rional expenses, a poor family, with childven in a parochial school

R U ,:‘
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would recover a large percent. The credit could, of course, be refined
by graduating it eccording to (a) adjusted gross income, ox (b) taxable
income, or (c) tax liability before credit of families, and by providing
a cutoff so that, for example, families with an income tax liability
of $2,000 or more would not be entitled to a credit. (The notch effects
of a cutoff and of graduation would require attention. What is the

"best" method is not examined here.)

What would lie the revenue 1ossk? (See Appendix B.) The enrollment

in non-public elementary and secondary schools, 1970-71, was 5,282,567
pupile (10.9% of tctal enroliment:) of whom 3,975,270 were in elementary-‘
andl,307,297 in secondary school‘s. A credit of $l..OO__ with complete
coverage would, therefore, have cost $528 million :tn 1970-71; .one'of
$100 for elementary school pupils and $200 for secondery 8chr>ol pupils
would have cost $659 million. If, as»is euggested, the credit rvere
confined't.:o low and middle;income families, rhe cost figuree would be

reduced.

E. Admini.strarive Rroblems

1. Choice of a uniform flat emount would ease administration. The .-

only evidence required from an income t:axpaynr would be t:hat he ‘md a

_.nchild attending an accredited non-public school and t:hat: t:be educational.l

) charge paid by him was equal to o greater than the amount: of the credit.

If t:his charge were. 1ess than t:‘le allowable credir (say $100), then

:"'10

}
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only the amount of the actual tuition charge could be taken. Butr if

the amount of the credit is set at a low figure, this will se:dom happen.
Moreover, tuition charges have risen and will continue to rise. A
considerable time will elapse between, 8ay, recommendation of a credit
by the Commission and favorable legislation. During that time tuition
charges which are low will rise so that none will be less than the

credit.

A two-level credit ($100 for elementarp school puplils and $:200 for

high school pupils), and a cutoff coupled with graduation, would create
some difficulties of administration and add to the complience costs.
How to reconcile and resolve the various elements is not considered

here.

2. Rebates and refunds: No serious auministrative problems would

arise in providing a cash rebate wﬁen ;the allowable credit exceed.e'.‘

the tax liability. The taxpayer is located by his tax return. How

to reach families who do not file tax returns is a serious administrative

problem which has not been faced by the Federal Goveﬁ"nment. Possibly

1t could be handled by the administrators ’Qho will handle the Family

Assistance Plan (FAP) 1if and when this program is enacted.

3. How should tuit:'ion‘be defined to be eligible for a tax credit?
To meet the constitutional test:, t:he credit must: be for the costs of
secular.education-. A child in a non—public school should, therefore,

be taking a normal full—tlme program of secular courses approved by

11
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b the appropriate State authority. Since the

suggested credit is low -- less
| ’i than the tuition charge in many cases —- tight and det‘ailed conditions,
% and comprehensive and continuing surveillance concerning what kind of
; 2 program is eligible, are unnecessary. In short, the definition of
f

tuition and the conditions attached to the credit should be modest and
simple. This would ease administration and avoid the "excessive

entanglement'" which the Supreme Court declared to be a fatal flaw in

the Pennsylvania and Rhode Island cases decided June 28, 1971.

4. Some recent proposais for tax credits against State personal

income taxes have argued in favor of a revenue-maintenance requirement,
i.e., that in a State with an income tax, credit should be allowed only

when State income tax collections have been increased by an amount

which matches the decrease in Federal collections. Unless this is
required, the effect of the credit in a State with an income tax would

simply be t:'o'decrease the Federal taxes cf persons with t:axable

incomes.

b -

’ ‘ © A revenue-maintenance condition in a tax credit for tuition expenses
would"equire that the tuition charges of eligible non-public sc_hools
and rh‘e‘ tuition payment:s of pa_rents:‘,‘e_ligible_:‘for credits ‘be increased
by the amount re‘ceived from the credits. .This would, however, be ’ ‘

F neither feasible nor sensible. - If no’ su.ch condit:ion ':"w'ere' 'prescribed,’

credits Leceived by parent:s would in effect, reduce t:he cost: of

t:uit:ion. The non—public schools (assuming t:hey did not raise t:uit:ion)

would benefit: only because enrollment: of pupils wculd bc stimulat:ed.

12
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Should an increase of tuition be barred for some limited time-period?
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While such a provision wmight, perhaps, protect against the charge that

eww

the credit money is being funneled (indirectly) to the non-public schools,
it would serve no other purpose.

s VR

F. Constitutional Problems

The Commission's consultants on constitutional questions appeared to

take a rather dim view of the likelihood that the tax credit outlined

above would survive challenge in the courts.

The premise on which this
credit rests -- that parents who choose to send their children to non-

public schools suffer a financial discrimination, and that a credit

limited to them would not, therefore favor them —- did not appeal to the
consultants., They inclined to the opinion that a credit: for which

parents of all school children are eligible wou]d be more viable because
of its generality and breadth.

In terms of public finance, such a
credit would operate very imperfectly to alleviate the ’breach of

.

horizontal equity suffered by parents of non—public school children,

and it would besides, seem to push schools toward expanded use of
charges. ' -

The consultants on constitutional questions were firm and reassuring

. o . X
on one matter of current importance - rhe growth of non-public #
schools, especially in the South, to escape desegregation.‘ ’ ’ _ 1
Professor Whalen states (pp. 47—48) in his paper' .

13




"One point, fortunately, is absolutely clear:
government cannot use private schools as a vehicle
to escape desegregation of the public schools."

G. Treasury Objections

1. Controllability: A credit is less controllable than some budget
items. It would not be subject to annual review and, once enacted, it

would take legislation to repeal or alter it.

2. Woﬁld allowance of educational expénses (or simply tuition
expenses) as deductions from adjusted gross income be better than use
of a éredit? A credit is; of course, a more powerfui instrument than
a deduction. If, for ex;mpie, a family Qith one non-public school
child had an adjusted gross-incéme of $6,000, a taxable income of
$2,400, and a federal tax iiabilit:y of $400, then a credit of $200
would reduce the tax}to $200. To gain a similar tax reduétion through

a deduction for educational expenses, the amount of the allowed deduc-

“tion would have to be approximately $1,160. If experses were to be

a deduction, a limit would have to be set because actual expenses at
non-public schools have a wide spread from parochial schools to high-

cost"priVate schools.

An important practical flaw is that, in 1969, only 46.3 percent of
all returns itemized deductions; 53.7 percent tdok the standard
deduction. Allowance of a deduction would db the families making

these féturné no ‘good Unléss‘théy shifted .to itemization.

u
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3. The customary Treasury reaction to steps which erode the FedeFal
tax base 1s to oppose. One reason 1s that the Treasury does not like
to lose revenue. It argues, moreover, that credits and deductions and
exemptions conceal from the Congress and the public what the costs are
in comparison with direct and explicit government expenses. This
position has merit, but Congress has npt been attentive té it; the
erosion goes on. The attitude of Congress seems to be that if erosion
is a better -- more efficient -- method than direct expenditure to
achieve some Congressional objective, then the erosion method should

be ‘used.

o
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APPENDIX A

STATE EXPERIENCE WITH TAX CREDITS

In recent years, many States have adopted tax credits for ¥:| variety
of purposes.

Seven States (Colorado, Hawaii, Idaho, Indiana, Massachusetts,
Nehraska, and Vermont) and the District of Columbia allow personal
income tax credits for sales taxes paid on food and other consumer
purchases. Ostensibly, these credits are designed to minimize the
regressivity of the sales tax while maintaining a broad base of
taxatfon. Typically, the credit is $10 or less per personal exemp-
tion, and in Hawaii, Massachusetts, Vermont and the District of
Columbia the credit is limited to low-income taxpayergs. In all
eight cases, the taxpayer receives a rebate from the state if his
credits exceed his tax liability. ’ o o

Eleven States (Wisconsin, Minnesota, California, Vermont, Kamsas,
Colorado, Maine, New Jersey, Pennsylvania, Iowa, and Oregon) have
now adopted tax credits to relieve low-income households from
property tax overloads. With the exception of Oregon, however,
the credit is restricted to homeowners and renters aged 65. and

- over. In most cases the credit is based on that part of property
. tax payment or rent that ‘exceeds a pre—determined portion of

family income. For example 'in Vermont the. relief is limited “to

that part of tax payment or rent which is in excess of 7 percent
of household income..i” :

In Colorado, Kansas Minnesota, Vermont, and Wisconsin, the .

k_property tax credit 18 offset- against the personal income tax,\

and the . State gives rebates where ‘the credit is in excess of the

tax liability.' In. California, Maine, and Pennsylvania, the taxpayer

files a separate form to claim a “refund. ‘In. Neéw Jersey, Iowa, end”
Oregon the credit ts effected by actually. reducing the property:. o
tax bill. Hawaii and Minnesota allow tax credits for all families

- who rent their dwellings.v These renter. credits are designed.to

reduce -the Inequity which_results from: renters not Being able to -
make deductions equivalent to those allowed . homeowners from . . 1

| ,property taxes and mortgage interest on: tﬁeir tate income tax .

,.16
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returns, They also permit middle—income renters to recover some of
the real property taxes that are passed on to them by landlords. Iz
Hawaii, the credit varies from 1 to 2 percent of rent depending on
the adjusted gross income of the taxpayer. If adjusted gross income
is over $15,000, tbz credit is not allowable. In Minnesota the
taxpayer may credit 3.75 percent of his rent asainst state income

tax due, such credit not to exceed $45. In both States, cash rebates
are made 1f credit Is in excess of personal income tax liability.

In the area of education, only three States have enacted:tax credit
legislation: Vermont, Hawail, and Minnesota. The State of Vermont
grants a $10 credit against personal income tax liability to any
resident taxpayer who is a full-time student for at least five
months of the year. The effect of the credit is to reduce the
cost of education for State residents relative to out—of-staters.
However, no rebates are given if the personal income tax liability
is less than $10.

In 1965, the State of Hawali enacted a system of tax credits
available to all families with children in school, be it kinder-
garten or college, non-public or public schools. The credit varies
from $2 to $20 per student in grades K through 12 and from $5 to
$50 per student 1in higher education, depending on family income.
No credit is allowed if adjusted gross income exceeds $7,000.
Supposedly, the education credits in Hawaii were adopted to
alleviate the drop-out problem among children from low-income
families. However, it seems unlikely that a student planning
to drop out of school would be deterred by the 'prospect of a tax
credit to his parents of $20 or less.

In l97l the M_innesota Legislature enacted a law permitting credits

against the State personal income tax for education costs of pupils

in non-public elementary and secondary schools. Previously, the
State had ailowed families to include non-public education costs

as an itemized deduction. For 1971 and 1972, the maximum allowable
credit is $50 for kindergarten students, $100 for elementary students,
and $i40 for high schoor students. However, the credit permitted

. any individual household may not exceed '$100 per pupil unit. In-
‘ .addition, .~he tax credit for parents with children in any particular
~ gchool 1‘5 constrained by a rather complex formula that ‘takes into

account the income and operating costs of that’ school.A In no case
may the credit exceed the parents' out-of-pocket outlay for tuition

L
{1
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ana books. After 1972, according to the Legislation, the allowable
credit will be increased roughly in proportion to increases in State
foundation payments to the public schools. To claim the credic,
the parent presents a receipt provided by the school to the State
Department of Taxation along with his income tax return. If the
credits exceed the tax liability, the State pays a rebate to the
taxpayer. S

The 130,000 non-public school students in Minnesota constitute
about 12.3 percent of the total State enrollment. According to
the Minnesota Department of Taxation, about 10 percent of those
eligible for the credit and filing returns will receive rebates as
their credits will exceed their income tax l1iability., The estimated
revenue loss for 1972 is $11 million. Some concern has been voiced
about the problem of reaching those families vith children in non-
public schools who are not presently filiing tax returns —— perhaps
5 percent of those who would be eligible. However, the churches
throughout the State have taken upon themselves the task of
publicizing the avaflability of the new credit and encouraging
those not currently filing tax returns to do so in order to receive
refunds from the State. (It should also be noted that tuition in
many non-public schools was increased immedfately following the
enactment of the tax credit.)

Minnesota has traditionally been one of the more innovative states
in using tax policy to foster soctally desirable objectives, and
the new education tax credit for parents with children in non-

-public schools is clearly designed to- alleviate the discrimination

which exists against families electing not to use the tax financed
public school system.

18
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'ESTIMATED COSTS ' OF . TAX |CREDIT  PROPOSALS
(Based on 1970 Enrollment and Income) -

A credlt of $100 for each child enroll‘nd in an elementary or secondary
non-public school: = ;, o L ‘

5, zaz 367 stulents X $100 = | $528,256,700

1f this plan were exnanded to ‘cover both public and non-public students,
the cost wceuld Be:
51,185,938 students X $100 =  §5,118,593,800
PLAN II

A credit oi $lOO ’for' each child enrolled in a n0n—puh"lic elementary
school and $200 'for each child in a non-public secondary»school:_-

3,975,270 elementary students ‘X. $100 $397,527,000
1,307,297 secondary students X $200 = $261 459, 400

I

. Total: $658,986,400

1f this plan were expanded to cover both public and non-public students,
the cost -would be: ' SR
36,548,856 elementary students X $100 .= $3,654,885,600
14,637,082 secondary students..X.. $200 . = $2 927,416, 400

| Total:  $6, 582, 302 000
PLAN'"'III‘ : ..‘ R TS D PN SN v ""',""..,“.1

.5["
\A

" Similar to Plan II except that the credit io reduced by 2 petcem. of
the amountgy which adjusted gross income (AGI) eAceeds 87, 500

~ This . approach would direct most .of - the benefits to low—income families

‘ «‘jby reducing the credit when family income exreeds $7 500.__-

u Wl -‘:.:'..-

: by B
,For example, 1f AGI were" $10 000, the credit would be reduced by'" i

/2 percent of -the difference’between $7,500-and’ $10,000 ~='i,e.; i i

$2,500 Xi.02" = $503:"" - If  the family had’a child“in.a non-public elementary

. “school] its:tax ‘credit would"be $50 (§100-$50)% " If’ the child were in-
,';'f.,high school the t:ax credit would be $150 ($200—-$50) ‘ :

.":?;‘:'_"Under this proposal t:he tax credit for element:ary students would S
‘ “,.";'disappear when  AGL reaches §12; 500 and the credit for high school students
"'would vanish at AGI of $17 500 . . ‘ :

L NS




- In-1970 21 percent of the children enrolled in non—public elementary
schools were from families with AGI under $7,500 so these families
would be entitled to the maximum allowable credit. Fourteen percent
" of the children enrolled in non—public high schools were from families

-/ with AGI under $7 500. . . e e

" The estimated revenue loss from this plan, if limited to non—publir |
) qchool children, would have been as’ Followa in 1970"

AGT under $7,500: s ]
B Elementary S $82,700,000 '
Secondary . $37, 200,000

$119,900,000 .
AGI $7,500-9,999

Elementary $63,000,000
Secondary . $42,525,000

$105, 525,000
Acteslo,ooo;ls;ooo.f' '

Elementary ~$8,835,000
Secondary - $18,200,000

$27,035,000

_ AGI over $15,,oop.

‘Secondary .~ $114,300 ' B
o S $114, 300, |

RN
3 . BTN
3 L

TOTAL'REVENUE LOSS' = - $252 574 3oov

If this plan were. exf ended to cover both public and non-public school
chlldren the revenue loss would be approximately $2 3 billion.

S

PLAN IV

Tax credits based on- out--of-pocket expenses ‘ L
A tax credit plan has bven proposed that would permit ‘a parent to-
- ‘deduct 50 percent: of: hisi "out—of-—pocket"soutlays for.. elementary and .
secondary education." In ‘the:case..0of non-public. schools, ‘the. major out-
. of-pocket:expense would be: tuition. ~+For:public: schools, creditable
, _.expenses WOuld include all non= tax revenues that are collected by school

- systems —- fees, book charges, supplies, etc. D
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‘The credit would be reduced by 1 percent of the amount by which the
adjusted gross income of the taxpayer for the year exceeds $10,000.

In 1970, tuition payments in Catholic schools amounted to about $500
million. For other non-public schools, the best 2stimate of tuition
charges for 1970 is approximately $400 million. Public school fees

and charges, ' excepting school lunch sales, amounted to $545 million in
1969.

The actual costing out of this proposal is dif ficult. Outlays that

- would be eligible for credit, as mentioned above, total about $1.45
billion at the present time. The revenue loss would not, therefore,
have exceeded $722 million (i.e. 50 percent of $1.45 billion). It
would fall short of this amount because of the reduction specifiad for
returns with AGI's in excess of $10,000 (71 percent of all returns in
1969).

However,. this estimate assumes that the relative cons umptlon of .private
and public education remains the same. With ‘the cost of private
education made relatively cheaper by a credit, there may be ‘a strong

shift in consumption away from public education and toward private
education. , oo , __/;.,‘

At the present time, public schools in the South tend to use charge
financing more than schools in other regions, so re51dents of these

states would" be the principal immediate beneficiaries of z tax credit
based on fees and charges; It is conceivable ._hat public school districts
elsewhere would initiate use of direct chargrs vis a-vis taxes with the

knowledge that 50 percent of the levies could be- passed on to the Federal
' Treasury. ; / , :

The plan would be of mosr benefit to upper incom@ families and families

with large out-of-pocket educational expenses. - l..onsider ‘the following

example: A taxpayer.with an AGI of $60,000 decides to .send his two

children to a high--priced boarding school that charges $3,000 tuition

for each student. He is allowed“a tax cradit equal to 50°percent of :

" $6,000, or .$3,000. The credit is. reduced by 1 percent of the amount by
which his AC‘I exceeds $lO 000. } :

*_Gross Credit ﬁés}ooo

R ‘Less: 1% of . 500
A : - $50,000 ‘

i ! B | —— | —

g

»g_v“,{;;f».‘&,,\ - Net Credit $2 500'

N e .\.‘. . ! : !

A

In other words, it now costs the taxpayer only" $3 500 instead of $6,000
- :-tol. send ‘his childrento private school. Any plan based on actual outlays
shc»uld’/establlsh a maximum permissible dollar credit per student.

’ ) i i
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SYNOUPSIS

1. Nonpublic elementary and secondary schools have been in a rapid decline '
over the past five to six years which seems to be sccelersting and it appears now .
that many and possibly most of those schools may be forced out 'of existence during
the 1970s unless some type of action is taken to keep them alive, | ‘

2, The closing of most nonpublic schools could throw up to 5 million childrtfn
on to the public school system and place an snnusl $4 to $5 .bllllon burden on the'taxf-
payers' backs. ‘'With few if any alternatives sysilable. virtually all children would
then have to get their education in the public sch"oolsl, save for the children from the
most affluent families. Msny observers regard attendance of the same schools by
all children to be the best preparation for life in a democracy But it would certainly
make a hollow shell of the natural right of the parents to direct their children's educa-
tion, as defined by the U.S. Supreme'Court in its unanimous decision in Pierce v,

Ly

Society of Sisters.

3. The President made ita psrticular assignment of the Commission on School
Finance to consider the financial problem in nonpublic education especislly in reli—

-glous schools, and to recommend measures by which their decline can be halted and

-their threatened collspse prevented

4 Seversl decisions of the U, S. Supreme Court rule out the sppropristion of
public funds for direct governmental subsidies bo religious schools but permit tax bene-
fits to churches and other religious institutions. It appears therefore that church con-
nected educstion can be effecfively aided either by tax benefits of some kind or not at
sll. ' |

5. 'I‘he Internal Revenue Code now leaves about one- hslt‘ of all personal income

free from t'ederal income taxation. Most of the numerous types of tax benefits are in-
s 'ended s) to: establish grester horizontal equity, i e., mske taxes fairer by msking sl-

l;', lowance for specisl burdens. or b) to stimulate socially desirsble sctlvities by offerlng

\'.

'tax incentives .

6 lncome tax deductions hsve long been permitted for specisl burdens such as

state and locnl taxes, interest payments cnsualty losses medlcnl expenses etc., as

well as for donntions for religious. educoticnnl and chsritabio purposes. Conqiderations

gt
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of equity as well as social policy make it desivable to add tuitions to the list; this scems
to be the most ef{ecuve method, and posslbly the only method, by whlch parents can be
aided in exerclalng thelr rlght of cholce and church connected schools can be helped to
survive, | | |

7. Because of the progresalve income tax rate scale deductlons confer propor-

tlonat/aly greater benefits on taxpayers ln hlgh lncome brackets than on low or mlddle

inco:ne persons 'I‘hls lopslded sltuatlon can be recufled by uslng tax crecits -~ de-

ductible from tax liability - 1n13tead of deductlons irom adjusted gross income. I sug—

gest that the prlvllege whlch ls now enjoyed only by taxpayers in the hlghest lncome
bracket -~ to offset 70% of thelr donations to achools against their tax llablllty -~ be

extended to taxpayers at all income levela ’I‘hls would effectlvely stimulate contrlbu-—

- tions among mlddle and lower lncome persons,
8. Tultlon tax credlts can help parents to augment thelr support of nonpubllc
schools without placlng a commensurate burden on them., If well dealgned tultlon tax '

credits are on ﬁrm constltutlonal grounds and will stand up agalnst any concelvable

<y

constltutlonal challenge ..

I suggest a 70% tax credlt fo" tultions ln all regular schools. Such a credlt

could, for example apply to tultlons between 5100 and $300 ln elementary schools and
e TGN
between $100 and $500 in secondary schools wlth an upper lncome cutoff Its annual

cost may be estimated at $900 mllllon whmh is less than one- fourth of the expense of ‘

.educating those chlldren ln publlc achools.

9. R.lbllc achools as well as homeowners could be alded by the grantlng of

o . S l~""| i . A PN R

income tax credlts for resldentlal school property taxes.
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The nonpublic elementary and secondary schools in the United States
have long been an integral part of the nation's educational establishment --
supplementing in'an important way the main task of our public school system.
The nonpublic schools provide a diversity which our edudatioml system would
otherwise lack. They also give a spyr of competition to the public schools -~
through which educational innovations' come, both systems benofit, and prog-
ress results......

If most or all private schools were to close or turn public, the added
burden on public funds by the end of the 1970s would excecd $4 billion per
year in operations, with an estiinated $5 billion more needed for facilities.

Tuis government cannot be indifferent to the potential co llapse of such
schools. -

‘ The specific problem of parochial schools is tobe a particular assign-
ment of the Commission. ‘

In its deliberatione, I urge the commission to keep two oonsiderations
in mind, First, our purpose here is not to aid ieligion in parti cular but to
promote di\ersity in education second, that nonpublic schoois rn America are
closing at the rate of one a day : .

From: President's Message on Education Reform, March 3,..1970
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Decades of dedicated and persistent-efforts of nonpublic schools, secular and
religious and their protagonists to obtain financial support x'rom.state or federal

funds came to naught when the: U S. Supreme Court in the Lemon and Di Censo deci- i

sions in June 1971 declared such programs in Pennsylvania and Rhode Island - and ‘

by implication anywhere else -- to be violative of the "no establishment" clause of

the First Amendment The Court's positicn was foreshadowed nearly a quarter cen-

tury earlier by its rule in the Everson case that no public funds can be expended to

i e
i

support religious activities or institutions When several states in recent years de-

©

vised elaborate schemes to aid private schools while restricting expenditures of pub-

- lic funds in denominational schools to the teaching of secular subjects the Court con-

cluded that such controls would lead to an."excessive_entanglement" between church

'

~ and state.

So, no matter which way ‘the states and the private school groups turned

‘ whether they took care to prevent spending for sectariau purposes or whether they did ;

.not they were effectively blocked in attempts to secure governmental appropriations

BT N 7’

for church- connected schools The Lemon decision ended in all likelihood at least ‘,"{"

i

for as far as we can’ see ahead the orgnnized movement for such aid It did not how—'

Y

ever, lock the door to other forms of governmentalvassistance-to nonpublic education.i-v

tion is in religious schools about 83% just in Catholic schools parochial diocesan
' 'schools only would lack sufficiently broad support to offer much hope for success. ‘

\

"'r'f.

oty

i

“i:‘

Can Government Aid Church connected Education ?

Well over 90% of the enrollment in nonpublic elementary and secondary educa- ‘

T A A N T Ry T

ERITIN :‘:"\'. Lot - S Lot R e T
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EE

or run. by religious orders A d, ive to obtain governmental aid for secular nonpublic

T

g e [T '.‘(\' b .\‘,‘.

Moreover to exclude denominational instituticns from a general assistance program e

el W S o

Would be tantamount to offering them an incentive premium for cuttin 'their church o

i
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But religious schoola are up against the Supreme Court's forceful pronounce-
ment {n Everson when, speaking through Mr..Justice Black, it said:

The establishment-of-religion clause of the first amendment means at least
this: .... No tax in any amount, large or small, canbe levied to support
any religious activities or institutions, whatever they may be called, or -
“whatever form they may adopt to teach or practice rellgion

Attempts to stress the dual nature of rellgloue schoole and the secular elde of thelr

teaching recelved short ehrift by the Court ln Iemon when it found the parochial echool )

system to be "an lntegral part of the rellgloue mleelon of the Cathollc Church. " . |
. The Coux't however took palne to polnt out on several occaelone that it was

not oppoeed to nonpublic or rellgioue echoole as such and that lt was not rullng agalnst
them or even agalnet governmental aeeletance to them. lt was merely eetabliehlng
therules on aeeletance then under re\'lew, whlch 1t held to run afoul of the "no
eatabllehment” clause. '
. . delivered .- ‘
In the Zorach case (1952) Mr. Justice Douglas _/ a rlnging declaratlon for
IL N . . R

the Court: -

We are a religious people whose institutions presuppose a Supreme Being. ...
When the state encourages religious instruction or cooperates with religious
authorities by adjusting the schedule of public events to sectarian needs, it
follows the best of our traditions. For then it respects the religious nature
of our peopie and accomodates the public service to their spiritual needs.

‘o hold that it may not would be to find in the Constitution a requirement

that the government show a callous indifference to religious groups. That
would be preferring those who believe in no religion over those who believe.

This expanded on the Court's decision in the landmark case of Plerce v. .

Society of Slewre (1925) in whlch it declared unconetltutional an attempt by the state

En

of Oregon to eetabllsh a monopoly for the publlc schools and to ellmlnate prlvnte schools
from the geneml education procese- "The child is not the mere creature of the state;
those who nurture hlm and dlrect hle deetlny have the right coupled wlth the hlgh duty,

to recognlze and prepare him for addmonal obllg'atlone. "

While voldmg the I’enneylvnnia and Rhode Ieland programs,Mr, Chlef Justice

Burger clarmcd the Court's poemon ln Lemon:

32
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Finally, nothing we have said can be construed to disparage the role of
the church-related elomentary und secondary schools in our national life.
Their contribution has been and is enormous, Nor do we ignore their,
economic plight in a period of rising costs and cxpanding need. Taxpayers
havc been spared vast sums by the mainténance of these educational institu-
tions by religious orgnnizations iargely by the gifts of faithful adherents. 1

The merit and beneiits of these schools however,,are not the issue beiore
- us in these cases. The sole question is whether state aid to these schools

can be squared with the dictates of the religion clauses.

The Lemon decision points at t.he danger oi support programs posed "by the o
need for continuing annual appropriations and t.he lii elihood of larger and larger de-
mands as costs and populations grow. "It contrasted such programs with’ the {ssue in

‘ - N e
a case it had decided a year . earlier* "But in Walz we dealt with a status
under a state tax law ior the beneiit of all religious groups. Here we. are confrouted )

with successive and very likely permanent annual appropriations that benefit relatively
1 . . .

few religious groups."
Ln other words, the Court "[ound no reason why government could not aid reliQ
glon as such or religious schools provided this was not done by the spending oi public

funds but by granting tax benefits available to all including roligious institutious.

The decision was directed, as Mr. Justice Brennan explained in his concurring opinio'n, '

A T . . . S . :
against "the provisionof a direct subsidy from public funds for activities carried on by

sectarian educational institutions. " (emphasis supplied) .

In the Walz decisiou (1970) the Chief Jastice stated

Obviously a direct money subsidy would be a relationship pregnant with
involvement and, as with most-governmental grant programs, could en-
compass sustained and detailed administrative standards. ...

The grant ci a tax exemptlon is not sponsorship since the government does
* not transfer part of its revenue to churches but simply ubstains from de- ‘
manding that the church support the suate.... (emphasis supplied)

The Court justiiied its distinction between the gmnt of governmental funds and
the grant of tax benefits by pointing out that the state

has granted exemption to all houses of religlous worship within a broad class
of property owned by nonprofit, quasi-public corporations.... The Stato has
an affirmative policy that considers theso groups as beneficial and. stabilizing
influences in community lifo and finds this classification useful, desirable,
and in the public interest....

Lhe 1emon decision came more than a year afticr the Presidont's Mcssagce on Educa-
tion Iieform and it is apparent that the Court had taken due notice of the contents of

that message.

33
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The exemption creates only a minimal and: remote involvement between
church and state and far less than taxation of churches. It restricts the
fiscal relatio’ 1ship between church and state, nnd terds to complemcnt

" and rei'iforce the desired scparntion insulatir.g cnch from the other. .

3
[ L. LYo
L . . 0 .

. Fev concepts are more deeply embedded in the i‘abric of our national life,
beginning with pre- rcvolutionnry colonial times, than for the government
to exercise at the very least this kind of benevolent neutrality townrd
churches and religious exercises generally. . {. : :

That the grant of tax benefits to churches is constitutionally permissible was

recognized by the Supreme Court nearly 80 years bei‘ore Walz in Bell's Gap Railroad

i

Company v. Penns‘leania 134 U S 232 (1890)

5

'[The equal protection clause] was not intended to prevent a sta te from adjust-
ing its system of taxation in all proper and reasonable ways, It may, if it
chooses, exempt certain classes of property i‘rom any taxation at all, such
as churches, libraries and thc property of charitable institutions. TR

We thirk we are safe In saying that the Fourteenth Amendment was not in-
tended to compel the state to adopt an iron rule of equal taxation,

More than a century earlier in 1785 the Continental Congress authorized

o . ! TR

large land grants for school purposes and two years later in the year of the Constitu-

tional (‘onvention for xeligious purposes while issuing a ringing exhortation to future i

generations inv the famous Northwest Ordinance:

‘lleligion morality, and knowledge being neeessary to good government and
the happiness of mankind, schools and- the means of education shall forever
be encouraged.

It is significant that among the be'nefits to l.)e‘_de.rived frlolm school education, |
religion was mentioned first just as churches were listed first in more recent acts of
Congress granting tax benefits for a multitude of charitable activities. .Religion Was '
an integral part of thc currirulum in mo‘st schools in the' days of i.he Northwest Ordi- |
'nnnce as it had been af the time when the concept of universal education arosc in New
England in thc "Ye Olde Dcluder Satan" law of the Massachusetts B.'iy Colony in 1647,

l’\eligious instruction can no longer be providcd in the pubiic schools under

First Amendmcnt interpretations from Everson to E gel v. Vitalo. This makes it

even more important to uphold the right of the citizen to send his children to a school
in which religion can be taught without subjccting him to an oxccssive economic pcnilty
But that right becomcs a hollow shell if there are no such schools available or i the

cost of attending them is prohibitive.
1t has been said that "the only honest issuc in the parochial ald zontroversy s
the rcliglous issuc. Must tho taxpayer contribute to the support of a veligious institution
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the doctrines of which he cannot ‘ac'cept ?" (D. L. Judd in Saturday Review,. Fcbruary,.20,

¢
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This question has been conclusively answered by the Supreme Court

22 o AN SO

; ; | Government (i.e. , -the’ taxpayer) must not and cannot. contribute to the Bupport
of a rellgio 18 institution through t.he expenditure of tax: funds It may aid religious in-,v ‘
stttutions bv foregoing the collection of taxes it would otherwise collect .. The question :

now {8 to the bost form in which such aid can be rendered without conflicting with the

"no establishment 'and equal protection clauses. L

’l‘axBenefits Exclusions Exemptions Deductions Credits

$J61 billion of personal income went federally untaxed in 1969 nearly one-half '
. of all pex sonal income in the United States
Tbeae are the major typcs of benefits under existing tax law

1y Exclueions. ‘

;('/, i

Notwithstanding the all-inclusive definition in the Internal Revenue Code of o

1854 of income to be reported and taxed (”. . all income f"om whatever source de-
rived....") - many types of income ' are excluded by statute, court deci-

sion or administrative rule social security and welfare beneflts unemployment and

workmen's compensation veterana pensions gifts and inheritances scholarships and
fellowships, interest on state and municipal obligations and dozens of others.

2) Exemptions

The only exemption in the federal income tax law is the personal exemption ;
which amounted to $600 per persoh from 1948 to 1969 and will total $750 in 1972. An ‘
added exemption is permitted for a person who is 65 or over or blind S}‘:::operty tax

laws no matter how inclusive their general definitions may be, exempt many types of
property owned by other governments, by churches religious, charitable educationnl
orgnnizations in some cases veterans, homestcads and others. Some of the
sales tax laws exempt such purchases as food consumed off the premises, prescription

drug_s , otc.

lAs dofined in the Internal Revenue Code of 1954,
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3) Deductions.
From {ts inception in 1913 the income tax law has permitted a number ot deduc-

tions for certain expenditures, whose range has since b(_aen widened: Interest, state -

and local taxes, medical costs, contributions to certa’n 'nt;nproflt institutions such as
: [

religious, educatidnal, scientific and charitable organiz:itions, casualty losses, medical

expenses, alimony payments, etc,

4) Credits,

Deductions and exemptions (Nos. 2 and 3 above) aj’r(i subtracted from adjusted
gross income to establish taxabie income, to which the ntes of the tax scale are ap-
plied to compute the tax. Credits mﬁy be subtracted fro;n ‘t.he computed tax to arrive
at the final net tax liability. Tax credits are commonly é,mnted as a percentage of a

particular item of expenditure or income and may go up to 100%. Typical examples

are the retirement credit, investment credit, taxes paid to foreign governments,

. :credlt for state inheritance taxes against federal estate taxation, credit for state un-

employment taxes against federal employment taxes, etc. The Revenue Act of 1971
created two new types of income tax credlté: for political contributions after 1973 and
for hiring workers through the government work lncentive program. Several sm'.tgm
allow credits against their income tax for sales tax or certain property taxes.

The basic dlffex.'encé between an income tax deduction and an income tax credit
i1s this: Ifa man contributes $100 to a charitable purpose he is presently entitled to
subtract $1J0 from his adjusted gross income (unless he uses the standard deduction),
This means ﬁmt if he is in the lowest taxable income brackét he gets a net reduction
of $14 on his fax Hability. _He must shoulder $86 out of his $100 gift. If a man in the
top income bracket contributes $100, he rcduces his income tax llability by $70, so
that the net cost to him of his $100 gift is only $30.

That, of course, is simply the result of our progressive rate scale, but it does
not seem quite fair and has been called an "upside-down subsidy." The main effect of

this system, which has long been criticized, is a lopsided concentration of gift-giving
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in the top income brackets and heavy dependence of ed(;catlonnl and other: {nstitutions
on a small number of wealthy individuals and fam!lles.‘/.

Tax benefits now available to schools, public ox: private, cons,(vnt of the exemp-
tion of their income and property from income and property taxes, emmptlpn of cer-
tain transactions from sales or excise taxes in some jurisdictions, and the deducti-
bility to donors of their contributions.

Exemption from taxation of their own income and property is of course very
helpful to the benefited schools. It reduces their expenses, But it dces not help
them increase their income, which is what they urgently need. This cannot be done
from governmental sources directly, But government can provido incentives which
could substantially boost the schools' revenues from their ma jor private sources,
gifts and tuitions. Deductibility of donations is of tremendous value, and often essen-
tial to the schools' survival, But it {s & far less effective stimulant than tax credits
-for donations would be,

Tax benefits for payment of tuitions to educational ‘instituuons have been under
consideration for about twenty years. Wilber Katz, then at the University of Chicago
Law Schoo}, may have been the first to suggest, not long after the Everson decision,
that a tax deduction for tuition paid to religiously connected schools would be per-
missible although the Court might not uphold dirsct payments. 1

Several hundred bills were introduced in Congress in recent years that would
grant tax tenefits for payment of tuitions to educational {nstitutions, mostly at the

collegiate level. Many of them had broad bi-partisan sponsorship and one plan was

lwilber G. Katz, "Canon Stokes on Church and Stato," The Living Church, Septom-
ber 14, 1951; samo author, "Freedom of Roliglon und State Neutrality, * 20
University of Chicago Law Review, 1953, p. 440.
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passcd by the Senata on three occasions by large mujorities..  But no such bill was
ever eancted. 1

Proposals to expand tax benefits for schools or parents supporting them cannot

4
S

bo seen in the proper perspective or.gf;!quﬁtely evaluated without a review of the broad
picture of tax benc(its now ueed in the federal income tax.
Complaints iave been voiced for about fifteen years about an erosion of the in-

come tax, The federal lqcome tax appears to be punctured by numerous loopholes

through which huge amounts of lnco§ne escape from bearing a share of the overall
burden. Repeated attempts to close or narrow some of the major loopholes have had
only limited success. The tightening of one loophole by Congress was usually accom-
panied by the widening of .ol.hers. Loophole closing seems to be a truly Sisyphean task.
As mentioned before, $361 billion of personal income went un‘axed in 1969.
The percentage of all income that is not taxed has been declining, as Table I shows,
due lavgely to inflation and a rising income ievel. In all likelihood, however, the per-
centage of income enjoying freedom from taxation will increase as a.result of reforms

authorized in the Internal Revenue Acts of 1969 and 1971,

1The record of the movement to secure tax credits in higher education is presented in
my book Crisis in College Finance?, The Institute for Social Science Rescarch,
Washington, 1965, Chapter 10. Also, ina paper I prepared for the Joint Economic
Committas of Congress: “Fedoral Assistince to Higher Education Through Income
Tax Credits," The Economics and Financing of Higher Education in the United
States, Joint Economic Committee, 1969, pp. 664 ff.
‘The graduated percentage credit plsa for higher education which I had proposcd
3 to the Senate Finance and Education Commitices in 1963 was passed by the Senate for
the third time on November 16, 1971, with a vote of 56:27. Several of the Senators
: who voted in tho negative stresscd in the preceding debate that they {avore:d the idea
but thought that it should be postponed hecause of the current hugo budget doficit.
‘The credit was subsequently eliminated by the Scnatu-Houso Confcrence Committee,
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Table I

PERSONAL INCOME AND FEDERALLY TAXED INCOME 19541968 ‘

Personal Taxable Nontaxed - Nontaxed Income
Income Income Personal Income as a percentage of
; ) - OV Personal Income
----------- billiong ~wcccaccaan.. percent
1954 $290. 1 $115.3 $174.8 60%
1960 401.0 171.6 1229, 4 57
1968 688.9 352.8 336.1 49

1969 . 750. 3 388.1 361.2 . 48

Source: Economic Indicators, Council of Economic Advisers. B

Statistics ¢f Income: Individual Income Tax Returns, Internal /Revenue
Service; respective years.

(This is aleo the source for the income tax data lfsted in the suéceedlng tables)

The $361 billion of income that went untaxed in 1969 can be divided into three

major categories: Table II

Difference between Personal Income o U

and Adjusted Gross Income billion
(mostly exclusions such as social ]
security benefits, wolfare, otc.) $146
Personal exemptions
($600 per taxpayer and dependent) 124
Personal deductions . 102
$372 '
Offset items ] -1
$361 1

’~Contrary to what is widely believed, most of the nontaxed income is received by
persons in the low and middle income brackets. Because no breakdown by income
class has Leen available for personal income since 1964, accurate overall data
cannot be given. The $146 billion difference between personal income and adjusted -
gross income derives Jargely from socfal benefits such as social security, welfare
and unemployment benefits and 18 concentrated in the low income brackets. More
than 90% of the $2156 billion difference between adjusted gross income and taxable
Income accrues t» perzaus in low to upper middle income brackets:

ADJUSTED GROSS INCOME AND TAXABLE INCOME
BY INCOME BRACKETS, 1969

Untaxed Percent of
Adjusted adjusted adjusted gross
gross Taxable groas fncome
income incomo income untaxed
mermemaccnas billiong-acccu~- percent
_Adjusted gross incomo class:
Uidor $10, 000 $237.6 $128.3 $109.2 46%
£10,000 to under $25,000  279.9 192.7 87.2 31
$26,000 and over 56.3 67.4 18.9 22%
$663.7 $388.4 $2156.3 6%
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$91 billion in personal deductions in 1968 are divided as follows: (these data
were not tabulated for 19G9 by the Intcrnal Revenue Service).
‘fable III

DEDUCTIONS ON FEDERAL INDIVIDUAL INCOME TAX RETURNS, 1968

billion

State and local taxes $24.4
Interest paid 18.5
Contributions 7 1.1
Medcal expenses 8.5
Employee expenses 2.3
Other deductions _4.4

All itemized deductions $69.2
Standard deductions _22.)
All deductions ‘491, 3

Itemized contributions have been increasing, but maintalne& a steady rate of
about 2% of the adjusted gross income on all returns over the past ten years. A de-
cline may be expected to rosult from the liberalization of standard deductions in 1969
and a further drop may follow the Rovenue Act of 1971.

Table IV

ADJUSTED GROSS INCOME AND CONTRIBUTIONS
ON ITEMIZED RETURNS 1956-196¢

CONTRIBUTIONS
ADJUSTED GROSS INCOME on returns with Percent
on all individual returns itemized deductions contributions
- billions - - millions - - percent -
1958 $281.2 $5,694 2,0%
1960 315.5 6,750 2.1
1962 348.7 7,616 2.2
1964 396. 7 8,327 2.1
1966 468.5 9,122 1.9
1968 554.4 11,139 2.0
1969 603.5 N.A, N.A,

No breakdown is availablo of the contributions by class of recipients -~ schools,

hospitals, churches, etc. -- but wo may estimato that about $1.8 billion went to edu-
cntfonal Institutions in 1968, mostly at the collogiato lovel. Donations to elementary

and sccondary schools prolably accounted for only a small fraction of the total.
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What Are Tax Deductions For ?

The principal author of the Internal Revenue Code of 1554 (under which we still
operate) Dan Throop Smith, then Deputy to the Secretary of the Treasury, 1 declared in
1957: ""Most, if not all, of the allowed aeductions are intended to increase the fairness
of the tax, "2 Subsequently he wrote: "All of the deductions allowed in computing the
taxable income of individuals are designed to give relief to the taxpayers benefiting
from them and thereby make the law fairer. n3

€. Harry Kahn of Rutgers University, author of the standard work on tax de-
ductions, defined two purposes:

a) to provide greater equity
b) to promote desirable activities. 4

a) Deductions to provide greater equity.

All exemptions and most existing deductions fall iuto this category. They aim
to refine thq definition of income so as to come closer to a ''net income concept which
expresses true taxpaying capacity. Therefor2, they reduce fhe tax hase by taking into
consideration special burdens borne by the particular taxpayer. Of two men with the
identical gross income, one may have more dependents, heavier medical expenses,
casualty losses, state and local tax liabilities. So he is less able to pay federal income
tax than the other. Exemptions and deductions are intended to ''differentiate hetween
taxpayers whose incomes, though apparently equal, are of different sizes in somse
velevant sense. "0 They aim to provide greater horizontal equity.

The cause of a man's reduced taxpaying capacity may be completely beyond his

control, such as a misfortune or Act of God, but it need not be, It can be duo to his own

ll_iow a senior research fellow at the Hoover Institution.

2vGeneral Policy Problems of Tax Differentials" in: Inzoine Tnx Differentials,
Symposium by the Tax Institu‘e, 1958, p. 6.

3pan Throop Smith, Fedoral Tax Reform, McGraw-Hill Book Co., Now York, 1961, p. 20.

ic. Harry Kanhn, "Personal Deductions in tho Individual Income Tax, ' Tax Rovision
Compondium, Commitico on Ways & Mcans, Houso of Ropy., 1959, pp. 392 ff.
Income Tax Revision, Panol Discussions, Committco on Wiys & Mecans, House of
Ropr., 1959, pp. 1G5-68.

5c, Harry Kahn, Dorsonal Deductions in the Federal Income Tha, National Buroau
of Economie Rescarch, Princcton Unlversity 'ress, 1060, p. 174.
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deliberate action. Can it be argued that the numbei‘ of a man's dopendent children is not
sub ject to his power of decision? Yet, the laws allow hiin an cXcmptlon of $750 for each
dependent in .\9')2. A man may have o dlsensed tooth extracted for $10; or, he may hﬁve
it treated and firowned at a cost exceeding $100. ‘' Ho deducts for income tax {)urpoaea the
cost of whatever treatment he chose. Even the amount of state and local taxes a man

pays la’/l’n; part dependent on his personal decisions on location, type of investment, tim-
ing of purchaae'or sale, chblce between taxable and nontaxable securities, etc. He may
borrow‘,‘hioney and deduct the interest, or he may postpone a purchase and not borrow,

i
i

1(8 taxpayer has u justifiable reason to assume a particular burden -~ aucf\ as
for exampfe the adoption of children or some other act of conscience or compaaaloﬁ --
he {8 entitled to a tax benefit, becahse he does bear a special burden, even if it is
brought about or increased on his own volition. The law permits a wide discretion.

b) Deductions to promote desirable activities.

The law provides a financial incentive to engage In or expand activities which
are regarded to be in the public intercst. Some of them are of the type that would have
to be undertaken and financed by government if they were not providgd by voluntary
actiou. Hospitals, schools, libraries, museums are in that categor_vl{. Congress may
find that it 15 legs costly to the taxpayer if government offers individuals or organiza-
tions an incentive to devote their own funds for such purposes than to have to under-
writa tho ontire cost through texes, Mcre importantly, it may deem it preferable that
certain ac"tlvmea be carried on under private auspices, partially or fully, and not be
u'nder diroct governmental control or becomo a governmental monopoly. A greater
diversity is often desirsble so as lo permit the widest range of individual freedom, con-
sistent with the obligations and purposes of government.

Some deductions are allowed for activities which would not be carried on by
government. This applies particularly to donations for churches and other religlous
institutions and organizations. Government could not, under the "no establishment"
clause, oxpend tax-collectcd funds for such activities. Dut it is equally clcar that
government may encourage -- amd materially ald -- such purposos oy indircction. In
the Walz decision the U, S, Supreme Court was emphatic in stating that though govern-
ment may not spend public funds for roligious purposes, it may indlrectly mid thom by

foregoling the collection of taxes which it would otherwise imposo.
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Do 'Tuitions qualify under our System of ‘I'nx Deducl(uns ?.

It appoars that recognition of tuitions would policywise be justified undler both
of the uhove listed cntego'rlgs:

a) If Mr. Smith sends his children to a private school and pays tuition, he

thereby assumes a special burden which would othorwise devolve upen the general tax-- ..

payer.' Mr. Brown whose children attend public schools would be paying higher taxes

) if Mr. Smith did not send his children to a privaie school. Mr. Smith's burden lg
voluntary because he could save himself money by sending ﬁls children to a public school.
‘I( he did, Mr. Brown's added taxes would not be voluntnry. It is, therefore, in Brown's
interest to keep the Smith children in a private school -~ and it would be prudent policy.
to provide their father with an incentive to do so.

Also, the man who procreates or adopts children thereby assumes a burdeh,
voluntarily. For this he 1‘s given a tax bernefit -~ a dependent's exemption -- although ’
there would have been no burden on the taxpayer or anybody else if he had not px-d-
created those children, Why should nota parent \v+ho voluntarily assumes the obligation
of paying for his children's educatlon. be granted commensurate materfal recognltion?.

Moreover, if a taxpayer donates money to a private school, he may deduct the
amount for income tax purposes. If he pays tuition he may, at present, not deduct it.

Most roliglous schouls are buiit from the proceeds of donations to a church
which are tax-deductible. An estimated two-thirds or more of the operating cost of
Catholic schools (which accoﬁnt for 83%of the enrollment ._lx; all private schools) is da-
rived not irom tuitions but frona church funds which, when sontributed to the church,
arc tax-deductible. Would it not be simpler to grant cqual rights to tuitions ? Why
distinguish between donations and tuitions ?

The charges and feos of a hospital run by a religious order can be deducted by
the payey for income tax purposes. Why should the fees charged by schools not he ac-
corded similar trecatment ?

Horlzontul equity among taxpayers will be improved if the one who pays tuition
to & private school -- which, il public, would have to be financed by the taxpayer --

is granted recognition of his burden.
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b) Diversity in education can be malntained only as long as privato schools
operate. If private schools succumb to {inancial pressure, the publie schools will enjoy
a complete nmonopoly and the right of the citizen to send his children toa school of his
cholce -~ affirmed in the Pierce decision of the Supreme Court -- will become hypo-
thetical. Italready is n mere naminal right for those who do not have a private school
of their choine nearby or cannot afford to pay their charges. This means that often
only rich -. or fortunate -- people have a true freedom of choice.

Propanents and opponents of tuition aid or other forms of assistance to private
schools are really not divided by their legal views on whether such aid is constitutional
or whether it is equitable. They differ on whether private schools as such are desir-
able. Some opponents hold that private schools arec a divisive phenomenon on the Ameri-
can scene. They believe that in a democracy all children ought to attend the same state
schools, and that the existence, and certainly an encouragemeat or growth, of private
schools wrnrks to the <ciriment of the public schools.

Whether expanded tax benefits can be granted to nonpublic school education is
no longer a constitutional question. It is a policy qucstion o be decided by Congress --
and state legislatures -- according to their understanding of the best interest and wishes
of their constituents and of the equity among taxpayess.

Congress first authorized tax deductions for contributions "*to religious, chari-
table, scientifie and educational nonprofit organizations" up to 15% of an individual's
income in 1917. It subscqu:lntly raised the limit to 20%, then to 30% and finally, in
1969, to 50% of adjusted groes income.

To justifv the boost to 20% in 1952, the Senate Finance Committee explained:

Your commitiee is of the opinion ihat by increasing the 15 per cent limit
to 20 per cent, much-necded relief will be given to colleges, hospitals,
and other organizations who are becoming more and more dependent

upnn private contributions to enable them to balance their budgels and
carry on their programs.... Your committee believes that it is to the
best inlerest of the commurity to encourage private contributions to
these institutions and it is b:licved that this amendment will provide some
assistance in this respect.

In proposing to raise the ceilixg to 307 for gifts to churches, educational insti-
tutions and hospitals (but not to other wrganizations) the Ways and Means Committce

fn 1954 specificd the purpose: *'...to aid these institutions in obtaining the additional

lDoduc(ihi]ity af Proceeds [rom Sportin £ Eveats ... and Charitable Conirilutions by
Individuals, Committee on Finince, Scywale Report No, 1584, 1952, p. 2,
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funds they nced, in view of their rising costs. nl

The sBame commitlce justified a further boost from 30% to 50% in 1069 "in
order to strengthen the incentive effect of the charitable contributions deduction. n2

The record of tnvx deductions ovor the past half century indicates clearly that
the Congress strongly favors this method of tax relief for special burdens, whether
accidentally inflicted and inescapably suffered or voluntarily assumed, that this ap-
pies especially to churches, schools and hospitals, and that this is in keeping with
the wishes of the American people.

In view of the financzial crisis in the private schools, which are rapidly declin-
ing and threatened with collapse, an extension of the presently available tax benefits
is justifiable and advisable.

There seems to be no need for raising the percentage of income beyond the 60%
established in 1369 -~ although some institutions may suffer from the elimination of
the unlimited deduction in special cases. But to change from deductions to credits
would be of tremendous help. By attracling millions of persons in the middle and
lower income brackets who presently contribute little if anything, added funds would
be infused and the dependence of educational {nstitutions on a small number of wealthy
persons reduced.

The most eflective method of aiding nonpublic school education at this time
woul'l, however, be the establishment of tax credits for iaftionti. A numbor of objections

to tuilion tax credits have been raised which merit consideration.

Objections to Tuition Tax Credits.

These appear to be the most frequently heard arguments against extension of
tax senefits to tuitions: ‘
a
1. "To grant Aax benefit for tuition paid to private schools would discriminate

agalinst children atiending public schools who pay ro tultions. Almost all siate constitutions

linternal Revenve Code of 1954, Committee on Ways and Mecans, Hoase Report No. 1622,
1954, p. 29,

ZTax Reform Act of 1369, Committee on Ways and Means, House Report No. 91-413,
p. 5.
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require public school attendance to be freo. Parents who send t};elr childientoa
private schoeci mado a decision which the general taxpayer should not be called upon to
financo," | ‘

It is obviously true that attendance at a private school and the payment of tuition

w0 voluntary. So are contributions to churches, schools and hospitals -~ which are
tax deductible. Someone who makes no such contribution has nothing to deduct. A per-
son may have the choice of being treated at a free clinic or by a private physician or at
a fee 'charging hospital. If he opts for the free clinic he has nothing to deduct. If a
man buys a car and pays sales tax thercon, he can claim a deduction. If he foregoes
the pdrchase he loses that deduction.

No man has to procreate or adopt children. But if he does, and thercby incurs
expenses he could have avoided, he is entitled to tax exemptions for his dependents.

The number of examples could be multiplied, but the lesson is clear:

The principle in our tax law is that a tax benefit is granted to a taxpayer who
is shouldered with or assumes s special burden. This does not discriminate against
an fndividual who bears no such burden and therefore gets no benefit.

It is clearly established that a tax law may classify activities, impose heavier
rates on some taxpayers, activifies or property than on others, exempt some partially
or wholly while taxing others, and that this does not violate the "equal protection” or
"due process’ clauses of the 14th Amendment.

In Walters v. City of St. Louis, 347 U,S. 231 (1954) the U.S, Supreme Court

found:

Equal protection does not require identity of treatment. It only requires
that classification rests on real and not feigned differences, that the dis-
tinction have some relevance to the purpose for which the classification
is made, and that the different treatment be not so disparate, relativa to
the difference in classification, as to be wholly arbitrary.

In New York Rapid Transit Corp. v. Cily of New York, 303 U,S. 573 (1938)

the Court said:

1. Classification. No gquestion is or could be made hy the Corporation
as to the right of a State, or a municipnlity with properly delegated
powers, to enact laws or ordinances, Instd on reasonable classification
of the objecis of the Iegislation or of the persons whom it affects.
"Equal proicction” does net prohibit thic, Although the wide discrelion
as to classification retained by a Jegisialure, often resulls in narrow
distinctions, these distinctions, il reasonably related to the object of
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tho logislation, are sufficient to justify the classification. ... Indleed,
it has long been the Inw under thu 14th Amendment that "a distinction Ja
legislation is ncl arbitrary, {fany stato of facts reasonably can be con-
celved that would sustain ft,.." .., "\What gatisfies this equality has not
been tnd probably never ean be precisely defined.” Magoun v. :llinois
Trust and Savings Bank, supra, 293. [170 U,S, 283 (1898))

Tho power to make dislinctions ex{sts with full vigor in the field of tax-

ation, where no "iron rule" of equality hae ever been enforced upon the

states.... A state may exercise a wide discretion in sclecting the sub-

jects of taxation....

In other cases, too numerous and extensive to ha quoted here, the U. 5. Supreme
Court has recognized the lawmakers' broad authority to tax and exempt from taxation
according to their own judgment. 1

If an indfvidual -~ or an institution -- can be exempted, for a good reason, from
paying the property tax, he can be exempted from paying the income tax. And if he can
be exempted [rom paying the entire tax he can be exempted from paying a part of the
tax -~ if a valid justification for making a distinction can be adduced.

Over the past 58 years Congress his established a large number of exclusions,
exemptions, deductions from and credits against the federal income tax. I can see no
reason why a credit or deduction for tuitions and fees paid to an educational institution
should be less secnre in its conslltuliona‘l standing than any of the existing tax differ-
entials, as long as it is not discriminatory or capricious,

That some schools charge no tuition is no more a valid objection to permitling
benefits for tuitions than free medical clinics are an argument against allowing medical
deductions. Nor is there a difference between a deduction and a ciedit that has rele-
vance to their legal standing.

Since schools are granted several types of tax benefits that have never been
questioned and appear secure, a credit for tuition payments would raise no issue that
has not long been regirded as settled.

The fact that students attending public schools would derive no dircet benefit
from tuftion tax credits does not justify a charge of vnequal treatment. There is no
constitutional requirement that every single law or public program must provide bene-
fits for everybody. It is not unusual that 2 measure is adopted which in effect benefits

Isco marticularly: Ghio Ol Co. v. Connay, 281 U.S. 146 (1929), Great Atiantic &
Pacilic Tea Co. v. Grosijcan, 301 U.S, 412 (19:57).
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only onc scgment, often to rectify an cxistiag inequity. The proposed credit would
to given for payment of tuition at any school, public or private. Surely it cannot be
held that children attending private schools recelve governmental benefits and children
in public schools do not. Public school children huve virtually the entire cost of their
education pald from public funds. They do not beneiit from tuition tax credits because
state constitutions do not permit tuition to be charged in public schools. Similarly,
children in private schools do not have the cost of their education pald from public funds
because the U, 8, Constitution as interpreted by the Supreme Court, does not pernit it.
Therefore they might be given another, far smaller, benefit -~ credit for tuitions paid.

2. "To grant an income tax deduction or credit for tuitions paid to a school is
unfair and diseriminates against thoae who have no income tax liability. "

If this line of reasoning were ccrrect, all deductions, exemptions, credits, etc,
would have to be called discriminatory. If, for example, a man’s income cor.sists only
of excludable iiems such as social s2curily, velerans pensions or fellowships, he de-
rives no benefit from his personal exemptions or deductions. If a man’s exemptions
and deductions exceed his adjusted gross income, he gets no benefit rom the excess.
He gets no benefit from a casualty loss if he has no tax liability. Twelve million non-
taxable income tax returns were filed for 1969 which showed a combined adjusted gross
income of $15.4 billion. Deductions ard exemptions on these returns totalled $25.7
billion. Those individuals had $19. 3 billion in tax benefits coming which were purely
hypothetical -- n0ot worth a cent. Does this mean that deductions and exemptions as
such are unfair or discriminatory ?

Some have suggested the authorization of 8 negative income tax under which the
Internal Revenue Service would send refund checks to individuals for unused deductions,
exempiions, etc. But this has never peen serlously considered by Congress.

It has been proposed that if a tax credit for tuiticns vere to be enacted, taxpayera

not criough
who have _/ tax liability to make full use of the credit should be paid their credit"claims

by the Internal Revenu Service. i
Otherwise, it is held, tax credits for tuitions will benefit only persons in the

middlc and high income brackets but penalize those with a low income. The authorization
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of tultion tax credits would Icad to higher tuitions which poor familics would have to py -
without a possibilily of an offsetting benefit.

This problem scems unreal and contrived, It has always been the practice in
schools to reduce or waive tultlon for some students who are otherwise qualified and
meritorious but cannot afford to pay the full tuition. Especially in parochial schools,
tuitions are reduced or waived for students from low-income familiss with many chil-
dren, Ifafter the authorization of a tuition tax credit tuitions are gererally raised and
the schools' income substantially increases, those schools will be more able to forego
tuitions, wholly or partially, from students whose families lack suff: sient tax latility
to take full advantage of a tax credit,

If concera persists that higher tuitions might make it more difficult for children
from lowincome homes t» atlend private schools -- because their parents could not ap-
ply the credits ir. the absence of an income tax liability —- safeguards could be applied.
For example, the law could specify that tuitione are eligible for tax eredits ocly at a
school which agrees to reduce or waive tuitions to students who cannot use a tax credit
but are otherwise qualified,with an upper limit of, say, 10% of their student enroliment.

I do not believe that such a provision Is necessary or advisable, but it could be
conslidered,

To authorize payment by the IRS of tuition tax credits which exceed an individual's
tax labilily could jeopardize the systems of tax credils as such, as Professor Freund
painted out in his paper to this commission. This would involve the payment to parents
of public funds which would then be transmitted to a school. If that school is church-
coanecled, a constitutional question could arise under the Supreme Court decisions from

Everson to Lemon. This is equaliy true of a system that would give parents study grants

or voucherg -~ which would then be redeemed by the recipient schools, We should be
wary of any plan that would channel public funds to a church-connected school, whether
direcily or through such intermediaries as the s‘udents' parents. Only a reduction in
otherwise payable taxcs appears to be safe from constitutional challenge.

3. "The federal income tax is riddled with special provisions lo provide incen-

tives or subsidies for the solution of social problems or Lenefits to special interests.
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This {s "ackdoor spending! to hide the true cost from the public and exempt such ‘tax
expenditures’from the annual appropriation review by the Congrese. Many of those
special provisions should be discontinied and, if their objective is meritorious, re-
placed by expenditure programs. Nonew or additional exclusions, deductions. exemp-
tions or credits for such purposes shoild be authorized. "

The most articulate and persisient opponent  of tax incentives is Stanley S,
Surrey of the Harvard Law School who served as Assistant Sccrelaty of the Treasury
for Tax Policy between 1961 and 1968, tle has written extensively on the subject, most

recently in two articles in the Harvard Law Review, 1970, '"Tax Incentives as a Device

for Implementing Government Policy: A Comparison with Direct Government Expendi-~
tures” and "Federal Tax Reform: The Varied Approaches Necessary lo Replace Tax
Expendi.ures with Direct Governmental Assistance.”

Congress prefers to sccomplish certain objectives through tax concessions
rather than expenditures,for a variety nf reasons. The rnost important among them is
that direct appropriations, as a rule, ihean stricter ard more detailed governmertal
control through an expanded bureaucracy while tax credits or deductions usually grant
greater discretion and freedom of choice to individuals, providing incentives for private
initiative to act rather than for government to iake over. On the aher band, appropria-
tions often achieve the desired purposcs more directly, more precisely, and possibly
more Guickly.

Many or most of the deductions for educationzl, scientific and charitable pur-
poses could be replaced by appropriations for the benefited institutions, and this could
greatly strengthen governmental influence on their policies. But it could not be done
ir. the case of religious institutions, including church-connected schools. The Consti-
tution, as interpreted by the Supreme C:iurt, forbids it. Thercfore, if diversiiy is to
be maintained and if educatlion in nonpublic schools is to be prevented from dinuinishing
and gradually passing from the scene, nid must be provided in indirect formn, by tax
benefits lo parents and donors. Tt canrot be done through appropriations to church-~

rclated schools.
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4. "The incomo tax law has become cluttered with hundreds of +peclal provi-
sions which make 1t extremely complicated, hard to understand and opren to abuse,
We should try to simplify the In‘ernal Revenue Code, not add to its intricacies. "

This is a good point. Ths tax law could be made quite simple by abandoning
all special provisions and rate scales and subjecting all personal income to taxation.
1f this were done, a flat rate of 10% could yield about as much revenue as the present
14% to 70 rate scale with hundreds of differentials. But ... would this be fairer?

Is such @ step politically possible? The answer must, realistically, be in the negative.
As long as the tax law cannot be made simple, each newly proposed deviation from the
general rule must of course be closely scrutinized to ascertain whether its intrinsic
merils equal or exceed those of existing provisions. If they do, then a case for grant-
ing it can be made.

5. "The federal budzct has been growing apace aird is now running an annial
deficit of more than $30 billion. This is not the time to reduce federal revenues by
granting special tax conceseions. "

Quite true. But the budget situation did not keep Congress from passing a
$15.8 biltion tax cut on December 9, 1971, nor from substantially toosting appropria-
tions besides authorizing several big new or expanded spending programs. Decisions
on those programs —- and cn ;)roposed tax benefits in education -- should be made
by relative urgency and priority. If it is deemed important enough to keep nonpublic
schools alive so as to enable parents to exercise a choice in education, and to provide
children attending nonpublic schools at least a 3mall fraction of the benefits accovded
to public school children, adoption of some form of tax benefits for them may be justi-
fied.

Moreover, all of those children will he attending schools in any case. They
will either enroll at private achools at “ittle cost to the taxpayer; or they will be in
public schools at a tax vost several tires as high. In this case, as 50 often, a nepative

answer may be penny-wise and poind-foolish.
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A Tax Credit Plan

1. Credits instead of Deductions for Donations.

Our present method of permitting charitable gifts to be deducted from adjusted
gross income has not proven a sufficiently strong incentive to most taxjuiyers, particu-
larly those at low and middle income levels, To be sure, 32 million laxpayers item-
ized deductions in 1968 -~ out of a intal of 73 million individual tax returns -~ of whom
30 million listed contribulions. But the amount they Jonated equalicd only 3.0%, of
thelr adjusted gross income although the law allowed a maximum of 30%, which has
since been raised to 50%. If related to the adjusted gross income on all individual
tax returns, itemized coniributions amnunied to only 2.0% oi the total. They were
heavily concentra.ed in the top income brackets.

Table V

CONTRIBUTIONS ON TAXABLE RETURNS WITH ITEMIZED DEDUCTIONS
AS A PERCENTAGE OF ADJUSTED GROSS INCOME ON ALL TAXABLE RETURKNS, 1968

Adjusted Gross Adjusted Gross
Income Class Income Contributions Percent
------- ~-millions «~=ecec--

Under $4,000 $ 36,268 $ 317 .87%

$4,000 to under $10, 000 192,021 2,924 1.52

$10,000 to under $23,000 206,253 3,938 1.93

$£20,000 to under $5¢,000 67,117 1,691 . 2.52

$50,000 to under $100, 000 19,922 cL9 3.31

$100, 000 to under $200,000 8,272 408 4.93

%200, 000 to under $500, 000 4,426 316 7.14

$500,000 to under $1, 000,000 1,744 152 8.74

$1,000, 000 and over _ 2,213 213 9. 37
Total $538, 296 $10,668 1.98%

Souree: Stalistics of Income: Individual Income Tax Returns, 1968, Inlernal
Revenue Service, 1970. This infermalion was not tabulaied for 1969 by IRS.

Table V somewhat understates the total of charitable contributions bzcause the
amount donaled by persons using the standard deduction is of course unknuwn. Because
standard deduclions arc ased more widely in lower income brackets. Tahle V oversiates
the difference In contributicn rates between persons with high incrmes and low i~comes.
But it is very substantial in any casc, and for good reasons: the deduelion mcthod of-

yers a disincentive to taxpayers at low and middic income levels.
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Tho disadvantage of a syslom under which o man In the top Income bracket is
reimbursed $70 for every $100 he donates, a man In the Jowest taxable bracket only
$14, was pointed out earlier and i8 obvious.

But to grant a 'v0% credit, as has sometimes been suggested, arouses strong
objections which have much merit. I would propose to estend the privilege which tax-
payers in the lop bracket ~~ $100,000 for singlcs, $180,000 for heads of household,
$200,000 for married couplea filing joint returns -~ now enjoy, of offsetting 70%, of
their gifts, to all taxpayers, regardless of the size oi their Income.

Thi:r privilege could be granted for gifts to educational institutions only, be-
cause they are under the most severe financial pressure and in a state of crisis. Ex-
tensions to hospitals and other charitable organizations might be considered at some
future tirre. That would of course zrcrease the cost ~— but it could be a lifesaver
that would make vast subsidies and an eventual government takeover unnecessary.

2. Tax Credits for Tuitions.

Donations to schools: are presently tax Jeductible, tnitions are not, because the
payzr receives something in return, the right to school aitendance. He could of course
obtain that right for free, at a public schovl. He pays for exercising his right of frec
choice. Still, since the basic service is available without charge, school tuition -on-
taing some clerent of a donation.

As a practical molter, few parochial or other religious schools, it any, obfain
their entire suppori, or even thce major part of it, from tuitions. Most parents could
not afford to pay the full cost of their children's education at a private school ~- afler
paying taxesg for the public schools. We may estimate that, in the national averagr:, at
least two-thirds, a=d possibly up to three-fourths, of denominational elementary school
expenses are {coted by tlh:e sponsoring churchese, and slightly less in the case of second-
ary schools. This means that a substantial part of the sources of private school revenues
aiready cnjoys tax deductibilily -- in a roundabout way. °This is also true of the tuitions
that show up as “child care™ expenses on lax returns.

This could be greatly simplificd by giving material recognition for tar. purposes

to tuitions. The deduction method would be cven less advisable for tuitions than it is
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for donations. ‘I'ax credits are the only cffective way of making tuition tax benefits
meaningful.

Tax credit proposals for tuitlons in elementary and sccondary rchools usually
suggest & 1007 credit with a dollar ceiling. Some years ago I proposed to the educa-
tion committee s of the flouse and the Scnate a 100% credit for tuitions up to $100, or
a 50% credit for tuitions up to $200. 1 | now believe that a percentage formula ought to
have a floor as well as a celling.

The purpose of a tuition tax credit is Lo assist children atiending schools of
their own or their parents' choice by helping them to defray the concomitant expenses.
An assignment of this commission, under its Presidential mardate, is 2 particular
concern with the financial problems of the nonpublic schools, the prime objective be-
ing to give them a betier chance of survival. Aid to children attending nonpuhlic
schools would accomplish nothing if such schools were not operative and available
where they are needed In fact, the parents’ right to freely choose a school, affirmed
In the Pierce case, woald be a mockery, if public schools attained a monopoly position

by the closing of most private schocls. Since nyich of the problem is financial, thought
must be given to means of increasing nonpublic school revenues by aiding their sup-
porters. School income can be sibstantially zaised by boosting tuitions -~ if care is
taken not to place a commensurate burden on the families paying themy. That is the
parpose of the tax credit, rather than to offer rclief from their current burden to par-
ents of nonpublic school children.

School revenues can be more effectively increased i~r a given aniount of federal
assistance by ofiering a credit of 76% rather than of 100% of the tuitions. A $100 tuition
boost would then yield the schoot $100 but it would reduce federal revenues by only $70,
the amount of the parents' tax credit. Moreover, there is a cerlain appeal in using the
present top rate of the income lax.

Tatd to Eiemontary and Secondary Education, Ylearings before the General Subcommit-
tee on Education, Committee on Education and Labor, House, 1965, p. 1390.

Elemerlary and Sccondary Education Act of 1965, Hearings before the Subcommitiee
on Education, Committee on Lalor and Public Welfare, Scmie, 1965, p. 2774.
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Thore must of coursc be a reasonable ceiling, to protect tho federal treasury
and to prevent some schools from boosting their tuitions to exccssive heights at govern-
mental expense.

Current expenditures per pupll in average daily attendance -- not counting
capital outlays -~ in public schools averaged $839 In the school year 1970/71 and may
be in the neighborhood of $9560 in 1972/73. The credit ceiling for private schoo! par-
ents would ;ia\e to be substantiaily lower, possibly 20% to 25% of public schoul costs
for elemenf’ary educalion, 25% to 35% for secondary echools. It could, for example,
be $200 for children attending elementary schools (up to grade 6 or 8) and $400 for
those in high schools. The plan would yield the schools much larger revenues if a2 floor
of $100 were established. This vaeans a 70% :ax credit for tuitions between $100 and
$3C0 in elementary education, between $100 and $500 in secondary education.

Table V1

PROPOSED TAX CREDIT SCHEDULE

Elementary Education Secondary Edncation
Net Tuition Net Tuition
Tuition Coedit {after credit) Tuition Crecit (after credit)

$100 $§ 0 $:100 $100 $ 0 $100
200 70 130 200 70 130
300 140 160 300 140 160
400 140 260 400 210 190
500 280 220

600 280 320

Censidering the fact that at least 10% of the children would pay no tuitions and
claim no credit, the annual cost to the federal treasury would be in the neighborhood
of $300 million. That equals less than one-fourth of the cost that would be added to
the tax bill if those children were attending public schno's,

The cost of the tax credit will decline if enrollment in nonpublic schools con-
linues to shrink at anything near the rate it has falien over the past five years. The
credit wiil cost more if nonpublic enroliment turws upward again -~ at a substantial
saving to the taxmyers supporling public schools. The credit should be granted l‘ori,‘
all {uitions, that is, regular charges for school atlendance. It could be, but I do not

believe that it should be, extended to books or similar ancillary expenses.
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A tax credit would involve no entanglement between the state and the schools
and be relatively simply to administer. Each school would issue a printed tuition re-
ceipt in several copies (similar to form W-2), one of which would have to be attached
to form 1040, the income tax return.

Some observers are uncasy about tuition tax credits because high income fam-
ilies might derive benefits from them. That may be a good political argument but has
otherwise little standing. Wealthy persons get social security payments and Medicare,
can send their children to public schools free of charge and participate in dozens of
other governmental benefits which, as a matter of right, are available to all Ameri-
cans on an equal basis. Deductions for state and local taxes, donations, etc. are in
fact heavily concentrated in the high income brackets.

It is conceivable though that a tuition tax credit program wouid engender more
popular appeal if it were limited to persons in the low and middle income brackets and
this can easily be done. To set an income ceiling, however, would create a "notch"
problein.

That is why under the tuition tax credit plan in higher education which was
passed by the Senate on several occasions the credit is reduced by 1% of the amount
by which the taxpayer's income exceeds $25,000, The credit disappears completely,
in the case of the higher education plan, at an income of $57,500, Under the schedule
above it would disappear in the case of elementary pupils at $39,000; in the case of
high school pupils at $53, 000.

Considering the fact that the median family income in 1972 will run at about
$11,000 (mean family income around $12,000) and that one-fourth of all families will
enjoy an income of $15,000 or more, a gradual reduction from a $25,000 level on may
offer a reasonable compromise.

Concern has been expressed that some nonpublic schools, whose tuitions are
eligible fer tux credits, may follow discriminatory admission policies. While public
schools must accept all local children of the proper age, private schools establish
their own entry rules. Church-connected schools tend to prefler members of their own

denomination and their right to do so should be preserved.
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Many nonpublic schools aim to maintain high academic standards and therefore

admit only students who can demonstrate on standard tests or from past rccords that
they are capable of pursuing a rigorous curriculum. Again, preservation of this right
is essential.

To prevent racial discrimination, rules could provide that schools which parti-
cipate in the tax credit plan may not refuse admission to otherwise qualified students
because of race, color or ethnic origin nor have to accept students for such reasons.

While this paper discussed educational tax credits mainly in terms of the federal
tax system, it i3 obvious that they can also be used in state taxation. Minnesota was
the first state to establish in 1971 a system of tax credits against its income tax for
tuitions paid to nonpublic schools.

In conclusion, I should mention that income tax credits can also be used to aid
in the financing of public schools. At hearings of the House and Senate Education Com-
mittees in 1965 I suggested the granting of income tax credits for residential school
property taxes. 1 This would enable the public schools to finance themselves more
adequately at the local level without placing a commensurate direct burden on local

taxpayers.

. -
¥

The homeowner's property tax is widely felt to be the most burdensqme‘ tax.

It usually is the only, or at least the largest, tax which most wage earners actually
pay over to government. Most other taxes are collected by withholding, by sr_hall ad-
ditions to the \prlce of goods hought, or by including them in the price of thosé: goods
and services.

The property tax has in the long run actually risen less than most other taxes --
it increased from 4.0% of the national income around 1900 to 4. 3% in 1970, while the
aggregate of all other taxes simultaneously jumped from 3.8% of the national income
to 25.3%. The value of residential real estate has, in the long run, grown faster than
property taxes, as appears from a4 new study by the Burecau of Business Economics in
Nt to Elementary and Sccondary Ecueation, Hearings before the General Subcommit-

tee on Liducation, Commillce on Idueation and Labor, louse, 1965, p. 1390.

Elementary and Sccondary Fducation Act of 1965, Iearings before the Subecommittee
on Edueation, Commiltee on Libor and Public Wellare, Senate, 1965, p. 2774,
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the Department of Commerce. Morcover, only about onc-fourth of all property tax

colleclions comes from homcowners. But because of its method of collection, and tor
other reasons, many of them view the property tax as the mos? obnoxfous tax. The
national government could provide effective relief to homeowners while aiding the pub-
lic schools financially without interfering with local school control, by the authorization

of income tax credits for residential school property taxes. L

Lithe U, S, Senate approved on November 20, 1971, with a 65:19 vote, u 100% property
tax credit -~ up to $300 of the tax or 256% of rental paid -- for persons 65 years or
older with an adjusted gross income up to $6500, with some advantages up to $6800.
‘he credit I am proposing would not be limited by age and the income ceiling would
have to be much higher. Buat it would not need to be a 100% eredit,
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