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PREFACE

In his message of October 11, 1961, the late President Kennedy noted
that: "We as a nation have for too long postponed an intensive search for
solutions to the problems of the mentally retarded." The Institute of Law,
Psychiatry and Criminology of The George Washington University is currently
conducting an empirical study of the operation of laws and adminis-
trative practices affecting the mentally retarded and their families. Since
society's responses to the special needs, limitations and potential of the
mentally regarded are to a large extent expressed in, and limited by, the
law and its administration, we believe that such a study, and the guidelines
for improvement, both legislative and operational, which we hope to derive
from it, is an essential part of that quest to which the President, and the
nation, were thus committed.

The project, made possible by a planning grant from the Natijonal Associa-
tion for Retarded Children and a project grant from the National Institute of
Mental Health (MH-01347), had its origins in the recommendations of the Task
Force on Law of the President's Panel on Mental Retardation, and in the findings
and recommendations of a similar empirical study completed by the Iastitute
about a year ago. This studysof determinations of civil incompetency (proceedings
that may lead to th: appointment of a guardian or conservator; ad hoc determina-
tions of competency in cases involving the validity of a contract or a marriage,
eligibility for drivers licensure, capacity to vote, to sue and be sued, to
testify in court, etc.; the effect of disability determirations by the VA and
Social Security Administrations; and personal and estate planning for the

incompetent%‘was concerned not alone with the mentally retarded, but with

oY e i e .. -
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¥ impairments associated with physical and mental illness and with the aging
» g 1
ii‘ process as wnll, The current study ~ The Mentally Retarded and the Law -
L
P was designed to apply the empirical research techniques developed in the
1 Mental Competency Study to the full spectrum of the law's engagement with
’ 5 the mentally retarded, and to collect the data - both normative and empirical -
;{ required t- test and implement the recoumendations of the President's Panel
i on Mental Retardation. 1Its objectives are to:
3 1. bring together and analyze the existing laws in every jurisdiction
3 throughout the country - both statutes and court decisions - affect-
, ing the mentally retarded;
3 2. study the operation of these laws in actual practice in seiected
i jurisdictions;
ﬁki 3. bring to bear upon the analysis of the data thus obtained, the
s insights and perspectives of a variety of disciplines, inciuding law,
RE medicine, psychology, sociology, criminology and social work;
o
i
4 &, establish and maintain liaison with professional and lay groups
- working with the retarded, and with persons and agencies responsible
= for the administration and enforcement of laws affecting the
3 retarded, in order to identify more accurstely the problems and
S advantages irherent in variocus alternative programs and practices;
. 5. derive from such study and analysis, guidelines for new legislation;
n and
;‘ 6. publish the findings and recommendations of the project in a form

appropriate for use by individuals and groups interested in the
improvement of laws and practices affecting the mentally retarded.

1.

The findings and recouwmendations of the study will be published in early
1968 by Prentice-Hall, Inc. as Allen, Ferster and Weihofen, MENTAL

IMPATIRMENT AND LEGAL INCOMPETENCY.
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In this task, the Institute has been very greatly assisted by the dedicated
2
and knowledgeable members of its Advisory Board, and by the professional

and administrative staff of the National Association for Retarded Children.

The initial phase of the project was the collection in full text of all

- of the statutes, and ac many of the administrative regulations as could be
**; discovered, of all 51 jurisdictions of the country, affecting the mentally

retarded. Because of the wide variety of legislative‘enactments, non~uniform
indexing systems, and difficulty of access to implementing regulations, this
was no small undertaking. It was, hoever, a necessary one in order to make
possible an appropriate selection of jurisdictions for empirical study,

: adequately taking into account geographic distribution, the typicality and
?,i atypicality of state laws, length of operation under existing laws, and the
nature of services available for the mentally retarded.
. 4 Today there are more than 200,000 persons in residential care institutions
l:v for the mentally retarded, with many others on "waiting lists," and still others
- in temporary (which often becomes permanent) placement in state mental hospitals

and other facilities. The Task Force on Law expressed concern about the

3 2. The Advisory Board consists of:

B Elizabeth Boggs, Ph.D., Chairman
»f; Arthur J. Altmeyer
-8 Eugene N. Barkin, LL.B.
N Brevard Crihfield
- Edward H. Forgotson, M.D., LL.B., LL.M.
] Alanson Hinwan, M.D.
William P. Hurder, M.D., Ph.D.
Maurice Kott, Ph.D.

Reginald Lourie, M.D.

Herschel W. Nisonger

. David Ray
= Robert Saloschin, LL.B.

| Harvey A. Stevens

) Gerald Walsh
Henry Weihofen, LL.B., S.J.D.
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inadequacies of the present laws governing admission to such irstitutions,
protection of the civil and human rights of patients, provision of education
and training focused on the goal of ultimate release to the community,

protection of both personal and property interests, and mandatory periodic

ue ccu 4

review of ¢
bave long been known o exist, and although the attitudes of professional

:?; persons about the appropriate role of the total care institution vis~a-vis

‘i community alternatives has changed markedly, little has been done to develop

< institutionalization laws that will permit effective programs to meet the
problems of mental retardation, and at the same time preserve the civil rights,

Lf protect the property and safeguard the human dignity of the mentally retarded.

] In the pages that follow will be found a charting and analysis of the

!éf statutes and administrative regulations governing institutional care of the

é mentally retarded. It provides an essential point of departure for state

E plamniag groups and others interested in the improvement of our present laws.
}L; + is by uo means, however, a full "picture" of the law -~ only ewpirical study
2%? can reveal how the law operates in actual practice (the report of our empirical

e researches over a three-year pericd in a dozen or so selected states, will be
"4 3
- completed in abcut 8 months).

For example, in one of the states included in our empirical studies, there

is statutory provision for periodic evaluation of patients irn residential care

*E; institutions; but the institutions have no resident psychologists, and hence

e inwates are never retestel. In another, the statute provides that commitment

to a state training schocl shall not of itself deprive persons so committed of
their civil rights; yet in practice, none of the inmates (even those "voluntarily"
almitted) are allowed to handle their own property, apply for driver's or marriage

licensure, enter into a contract {eveu one as simple as & subscription to a

magazine) , or communicate with the outside world without institutional censorship.

3. Other publications of the Mentally Retarded and the Law project to date

include:
(footnote continued on page 5)
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And in still another, which has explicit statutory instructions on the use

of restraint and "seclusion,'" one of the state institutions employs means of
control that would not be permitted in the most repressive penal institution.
Asain, in many of the states studied, the legal procedures leading to institu-

tiomalization, although couched in terms which would seem to provide the safe-

4 guards of independent judicial review, are in fact administered so perfunctorily

. that there is in fact no independent review at all.

"

C . . .. . A . . .

o Yet, with all its limitations, the written law is an essential starting
3 point. It is our earnest hope that the material to folilow will be a valuable
3P
s

reference source to agencies and organizations concerned with the problems of
.y mental retardation, to researchers seeking to identify problems and peossible
RS: solutions, to officials who must administer the laws as best they can with
. their often severely limited resources, and to state planners and legislative
committees seeking ways to improve the normative prescriptions under which
protective services must be rendered.

s On June 15, 1964, President Johnson affirmed in the strongest possible

R terms the determination of his administration to continue tc seek solutions

to the problems of mental retardationm:

i We have made progress. But our efforts have only begun. We will continue

. 4 until we find all {he answers we have been seeking, until we find a place
for all those who suffer with the problem.

No worthier or more demanding goal could have been stated; and no goal less

worthy or less demanding could possibly suffice in addressing needs sc long

neglected.

1] Richard C. Allen
o Washington, D.C.

*ﬂf (footnote 3 continued from previous page)
i Allen, "Toward an Exceptional Offenders Court," M.R., Vol. 4, No. 1, Feb. 1966é.

Qﬁﬁ Ferster, "Eliminating the Unfit - Is Sterilization the Answer?" 27 Ohio State
Y3 L. J. 551, 1966.

Brown and Courtless, "The Mentally Retarded Offender,” soon to be publighed by
the President's Commissivon on Law Enfercement and the Administration of Justice.
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I, INTRODUCTION

A. Scope

This publication summarizes legal provisions governing residential
care for the mentally retarded at the end of 1966. It was prerpared in the
course of a2 study of '""The Mentally Retarded and the Law," which is being
conducted by the Imstitute of Law, Psychiatry and Criminology of the George
Washington‘University.1 This interdisciplinary research project originated
in the recommendations of the Task Force on Law of the President's Panel

2
on Mental Retardation, and in the findings of the National Law Center's

recently completed '"Mental Competency Study."3 Its objectives include not

only the collection and analysis of all existing laws affecting the mentally

retarded throughout the United States, but also empirical study of the

actual operation of these laws in selected jurisdictions, and the preparation

of guidelines and recommendations for improvement of both laws and practices.
The present report is limited to a compilation of normative data --

statutes and administrative regulations -- affecting legal procedures Ly

which mentally retarded persons may be institutionalized, and legal rights

and protecticns of mentally retarded patients. The report is organized

1. The three-year study is supported by a grant from the National Institute
of Mental Health (U,S, Public Health Service Grant MH 01947), and is
under the direction of Professor Richard C. Allen, The George Washington
University National Law Center, with Associate Professor Elyce Z. Ferster
as Co-Director. The author is Principal Attorney for the project.

2. See Report of the Task Force on Law, The President’s Panel on Mental Refaxd-
tion (sthlngton, 1963) , and Section VIL of A Proposed Program for National
Actlon o Combat Mental Retardation: Report of the President's Panel on
Mﬁntai Retardation (Washington, U.S. Gov't Printing Office, 1962).

3. This project conducted an empirical study of the operation of guardianship
and civil incompetency laws, and of governmental and private planning for
incompetent pers as. Findings of the study are soon to be published by
Prentice-Hall, nunc., as Allen, Ferster & Weihofen: Mental Impairment and
Legal Incompetency.
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and presented as a foundation for further action. It is primarily intended
.0 aid planning groups and others interested in legislative, judicial, and
aagministrative reform, in appraising the laws of their states in comparison

with similar data from other jurisdictioms in the country. In addition,

this material may be used by researchers, as it has been used by the staff

A of "The Mentally Retarded and the Law," to identify specific subjects and
appropriate jurisdictions for empirical study.

Only civil procedures for institutionalization are considered here,
although later publicztions of the study will discuss commitments of the
;:3 retarded which may result from criminal proceedings. Similarly excluded
are commitments ordered by juvenile courts, unless the court has independent
. jurisdiction over mentally retarded children, rather than commitment power
ancillary to its jurisdiction over children who are delinquent, dependent,
:25 or neglected. Laws concerning the establishment, administration, and licensure
5 of public or private agencies and institutions for the retarded are treated
only incidentally, insofar as they may affect the applicability of various

E procedures and rights under consideration. Likewise, except for noting

instances in which guardianship o2 incompetency may be a concomitant of

N . . . . . . X . .

//5 institutionalization, this report does not deal comprehensively with the

I/ 5 L

| area of legal competency. And £inally, the scope of the present undertaking

Al
A
P

L 1
Yoo £ o

does not encompass laws providing for particular services such as day care,

special education, and vocational rehabilitation, which do not involve
5 4 5
£t institutional residence.

4. See pote 3 supra.

5. Many of the excluded topics have been explored in the reports of the other
Task Forces which, together with the Task Force on Law, comprised the
President's Panel on Mental Retardation, These Task Forces were assigned
Y the following subjects: Behavioral and Social Researchj Coordination;
S Education and Rehabilitation; Prevention, Clinical Services and Residential Care.

In addition, several current studies in related areas are concerned with
topics which affect the mentall tarced. For example, the Council for
Exceptional Children, a departhhEeo? the Natgonal Egucétion Association,
is presently engaged in a study of all state laws pertaining to the education
of handicapped and gifted children.
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J The subject matter of this report covers three main areas -- terminology
Y/

| ? and definitions used for purposes of institutioralization, voluntary and

/ F involuntary procedures available to accomplish institutionalization, and

protections and rights guaranteed to institutionalized patients. With the
s exceptions noted above, substantially all statutes affecting institutionaliza-
s tion of the mentally retarded are subsumed under these categories. However,
,ré' statutory requirements of state residence for institutional eligibility and

:i of financial responsibility for institutional services are not covered.

;, Included material is presented through a series of schematic charts, which
3 further divide the main areas according to significant components found in

the statutes. Commentary accompanying the charts indicates the incidence

Ef and significance of the various statutes and regulations, but this narrative

- A does not undertake to recommend superior or model provisions.
B. Charts

4 The thirteen charts contained in this report possess both the virtues
3 and the iimitations of any attempt 2t simple description of material as
/% diverse and complex as state legislation. The tabular form of presentation
affords not only concise summary, but also ready comparison of statutory
- provisions dealing with selected topics in the various jurisdictions. It
3 should be recognized, however, that none but the simplest statute can be
fully represented in such form. Recourse to complete statutory texts may

\;; be necessary for many purposes which require more comprehensive evaluation.




In these instances, the charts provide convenient entry to the relevant
statutzs. This in itself constitutes a valuable service, in light of the
lack of uniformity and specificity of most statutory indices.

It should also be pointed out that the statutes do not necessarily
provide a complete oxr accurate description of the "law' operative in a
given jurisdiction. Statutory provisions or the absence of statutory
regulation, as indicated by the charts, may be amplified, modified, vitiated,
or obviaced in several possible ways -- by executive rulings such as the
opinions of attorneys general, by case law accumulated from judicial decisions,
by administrative regulations promulgated by agencies and institutions, or
by unwritten practices6established "extra-legally" by those who work with
the mentally retarded. As noted below, administrative regulations, where
extant and available, have been used to suppiement the charted statutes;
for the most part, however, the statutes, of necessity, have been interpreted
solely by the internal evidence of their language. Case material and more
complete information on administrative practices will be included in the
project's field study of sample jurisdictioms.

The statutes of fifty-one jurisdictions (50 states and the District of
Columbia) are covered by the charts. Included statutes are those in effect
and generally available as of December 1, 1966, Also tabulated, for com-
parative purposes, are the provisions of the Draft Act prepared by the American

7
Association on Mental Deficiency.

6. The extent to which actual practices may differ from statutory norms is
an important aspect of the empirical studies conducted snd to be published
by "The Mentally Retarded and the Law.' See note 1 gupra and accompanying text.

7. The Draft Act is contained in Section II, "Standards on Admission and Release,"
of the Standards for State Residential Institutions for the Mentally Retarded
prepared by the A,A,M,D, Project on Technical Planning in Mental Retaxdation,
and published as a monograph supplement to the American Journal of Mental
Deficiency, vol. €8, no. & (Jan. 1964},
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Except for an initial table (Chart I-A) which is a textual presentation
of statutory definitions, the charts are organized by vertical columns
labeled to indicate significant elements of the tabulated statutes. The
first vertical column at the left margin identifies horizontal units of
each chart. This column lists alphabetically the jurisdictions under con-
sideratcion; designates the basic statutory code used for each jurisdiction,
along with as much of the statutory citation as is common to the provisions
charted horizontally; and indicates footnotes which apply to the entire
tabulation for the particular jurisdiction. Subsequent vertical columms
are headed by key words or phrases to denote topical statutory components.
Entries in these columns may consist of specific citation of applicable
statutory provisions, brief notation of the import of these provisionms,
and/or indication of relevant fcotnotes.

A list of footnotes follows each chart. These notes are primarily
utilized to explain the tabulation of statutes which do not precisely conform
to the charts' columnar organization, to cite additional statutory provisions
which bear upon the charted topics, and to correlate nomparable statutoxy
provisions from difierent jeorisdictions.

Administrative regulations, along with some significant opinions of
attorneys general and interpretive court decisions, are also footnoted.
Since the material is not otherwise available, regulatory data were obtained
in response to requests sent to attorneys general, to directors of state de-
partment of health, welfare, and institutions, and to institutional super-

intendents in all states. As might be expected, completeness of this data




varies widely from state to state, and elicited materials have therefore
been treated as occasional addenda to the charted statutes. However, thie

subordinate position should not obscure the fact that, where they exist,

Regulations which merely repeat statutory provisions are not indicated,

and rules applicable to a single institution are seldem noted unless the
institution is the primary residential facility for the mentally retarded
withir the jurisdiction involved. Because of their limited availability,

administrative rules and regulations are quoted at length when cited in the

footnotes.

C. Appendices

The two tables arpended to this report are included to provide perspective
for the interpretzzion of preceding data. Appendix A shows the prevalence

of various types of statutory inst.tutionalization procedures for the mentally
retarded among United States jurisdictions, and the extent to which these
procedures are either independently drsafted or mer~ed with procedures applicable
to the mentally ill. Appendix B provides statistical information regarding
chronological age levels at which mentally retarded persons have been

initially institutionalized in recent years.
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II, TERMINOLOGY AND DEFINITIONS

A. Terminoliogy

The terminology of mental health codes is not generally noted for its
clarity and precisicn, and semantic confusion particularly characterizes
statutory provisions which govern institutionalization of the mentally
retarded. In the first place, there is no agreement among the jurisdictions
upon a basic term to denote this class of persons. Although many terms have
been adopted for this purpuvse, and even more have been proposed, five have
been most favored by varicus legislatures -- "mentally retarded," "mentally
deficient," ”feeble-minded,"'hmntal.defective," and "idiotic." Sigunificantly,
the order of this series reflects both the current prevalence of the terms,
beginning with the most popular, and the historical trend in their use, be-
ginning with the most recent.

Statutory terms differ from state to state, and in many states they
are periodically "'modernized." =specially in r:cent years, amendments which
merely substitute one term for another have frequently been made in mental
retardation statutes. Much of the impetus for such change results from attempts
to incorporate in the law the nosologic advances of the scientific community.
Another factor may be a process of "stigma avoidance' whereby the legislatures
replace older terms which have acquired epithetical connotations. It is also
apparent that mental retardation statutes, like those in many other areas, are
subject to vogues of terminology which result in imitative adoption of terms
employed by sister states, especially if the terms are '"mew' and the orig-

inatin~ states "influential."

1 See "Primazary Statutory Terms" colu.m, Chart I-B,




In approximately a third of the jurisdictions, the statutes use terms
to designate the mentally retarded without ever defining them.2 In this
respect, however, differences amoung the states may be more apparent than real.
Many of the existing statutory definitions are only perfunctory; others are
more confusing than definitive. For beyond the variety of basic statutory
designations is an even more bewildering array of secondary terms used to
define or describe the class of persons so designated. By way of iilustration,

the following adjectives, qualified by '"mentally,' occur in various statutes

dealing with the institutionalization of retardates:

afflicted disordered incapable slow

backward faulty incompetent subaverage
defective handicapped inferior subnormal
deficient ill infirm undexrdeveloped
deranged impaired irresponsible undeveloped
disabled imperfect noneducable .unsound
diseased inadequate retarded weak

Since most of these secondary terms are not themselves defined, they seldom
impart precision to primary statutory terms. Semantic difficulties are
further confounded by the fact that the same terms, both primary and secondary,
may be differently defined or used in various jurisdictions. And even within
the statutes of a singie state, terms which have accepted meanings in other
legal areas are often employed in mental rciardation provisions without

indication as to whether similar or special meanings are intended.

2 Statutes with undefined terms are indicated in Chart I-A.

3 See, e.g., the special meanings assigned to "mental deficiency" and
‘mental retardation'" by N,J, STAT. tit. 30, Ch. 4, § 23 (1965 Supp.),
cited in Chart I-A.




B. Definitions

At least in theory, legal terms are specially defined according to the
coatexts in which they occur. They are terms of art employed by persons
who create, interpret, and execute the laws, and their assigned meanings
are integrated with the policies and purposes which those laws are designed
to accomplish. Hence, the legal definition of a term such as "mental retarda-

tion" may be quite different from popular or scientific concepts associated

with the same phrase, and medical or psychological diagnoses of a condition
¥  ith the same name do not necessarily fulfill iegal criteria. Since statutory
definitions may also vary among several legal areas in which different policies
are applied to different classes of persons, the same individualsmy not be
"mentally retarded" for purposes of voluntary or imvoluntary institutionaliza-
tion, special education, civil incompet>ncies, or criminal responsibility.
And to the extent that these definitions embody legislative policy decisions,
H?f they are not always readily transferable from one state toc another,

In practice, however, these theoretical distinctions are not always
.;% observed in the statutes, and, as might be expected, several theoretical
problems are thus created. Consider, for example, some of the difficulties
raised by the inclusion of competency criteria in the statutory definitions.
Among the jurisdictions which attempt to define a class of retarded persons
for purposes of institutionalization, the most prevalent method is specifi-

4
73 cation of certain qualifying disabilities associated with retardation.

% Sce columns under "Further Definition of Statutory Term by Disability,"

" Chart I'Bo
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The disability most frequently required is that a retardate be 'unable to
manage himself or his affairs." The latter phrase is taken from guardian-
ship laws in which it has recognized usage as the standard of civil incompetency.

Does it have the same meaning in the context of retardation provisions?
Even if come gpecial meaning is intended
voluntary admission of the mentally retarded? If a retardate, thus defined,
is judicially committed, has he thereby been adjudicated incompetent?

Where the statutes, or the courts, specify that incompetency does not auto-
matically result from institutionalization, are different criteria required
or merely separate'procedures? Can a4 patient be discharged from an in-
stitution even though he is still considered to be mentally retarded?

These and other such questions have, of course, been answered in many
states by statutory revisions, official interpretations, administrative
regulations, and judicial decisions. This is not the place fo attempt
resolution of remaining protlems; the point is rather that such problems are 3
often unnecessary results of confused statutory language, They may be re-
lieved when legislators actually decide fundamental policy questions, such

as the relatioaship between incompetency and institutionalization, and ?#

implement these decisions in precise terms.

5 See the first column under "Further Definition of Statutory Term by
Disability," Chart I~B.

There is considerable variation in both the phraseology and t:e force
of this criterion in the definitiouns. This is perhaps as good a place as
any to note that the tabulations of Chart I-B may be misleading because of
thr elimination of connectives which join the charted statutory elements.
St: :utes indicated as having a common element may use that element with
different effects, according to its disjunctive ox conjunctive linkage
with other elements. Of the 25 jurisdictions tabulated as including in-
competency criteria in their statutory definitions, only two use the criterion
as the sole standard of severity, seven employ it alternatively, and 16 cite
it in addition to other requisite consequences of retardation.




Legislation must also be based on a full understanding of the factual
situation which is being regulated. To continue with the same example, it
seems somewhat pointless to define institutionalizable retardates in terms
of civil incompetency when minor children constitute the great majority of

6
institutional admissiors The criterion "unable to manage himself or his
affairs" can hardly identify the "retarded" six-year-old, when the phrase is
equally applicable to normal children of that age. This does not mean that
the retarded, and particularly the retarded in need of institutionalizatiom,
should not be described in terms of their handicaps and disabilities;
indeed, this approach seems essential. But the handicaps and disabilities
must be relevant to the determination which must be made. Several legis-
latures have recently made initial efforts toward designating the social,
educational, and vocational handicaps which have particular relevance to the
institutionalization of retarded persons:7

...rentally incapable of [fully] assuming those responsibilities

expected of the socially adequate persgn such as self-direction,

self-support and social participation.

...significaatly impaired in [hig] ability to learn or [and] to
adapt to the demands of society.

6 See Appendix B.

7 1In addition to the examples cited below, see the statutes indicated in
the last three columns under '"Further Definition of Statutory Term by
Disability," Chart I-B.

8 The quoted excerpt is from WASH, REV, CODE tit. 72, ch. 33, § 020(1) (1962),

and, with the variation indicated by trackets, from S,D, CODE tit. 30,
§ 0402 (1960 Supp.). Both provisions are more fully cited in Chart I-A.

9 The quoted excerpt is from IOWA CODE ch. 222, § 2(5) (1965 Supp.), and,
with the variations indicated by brackets, from S,C, CODE tit. 32,
§§911(2), 1095 (1965 Supp.), and W, VA, CODE § 2647a (1965 Supp.).

The provisions are more fully cited in Chart I-A.




Formuladons such as these are admittedly quite broad, but this generality

may be necessary in order to subsume a wide variety of individual cases.

On the other hand, by replacing uncertain references to civil incompetency

with a more appropriate focus upon social capabilities, these standards

facilitate the development and use of more specific criteria for irstitutionaliza-
tion.

Other criteria used for definitional purposes are somewhat less trouble-
some, perhaps because they are concerned, not with the consequences of
retardation, but with the characteristics which distinguish this condition
from other disorders of human behavior, such as mental illness. Most of the
jurisdictions with statutory definitions use different terms to express the
traditional division between "“mental illness'" or "mental disease," and
"mental defect' or mental deficiency"; about half as many states make a
similar distinction by specifying that retardation involves intellectual

10
functioning. Slightly more than a third of the jurisdictions require that

11
mental retardation must originate early in the life of affected individuals.
However, only the Draft Act and New Jerse;'s new statute include a similarly

1
distinctive aspect of retardation -- its relative permanence.2 This situation
may be the result of the many statutory definitions which equate retardation

with incompetency, since the functional handicaps imposed by retardation,

as opposed to the underlying mental condition, are often subject to change.

10 See "Basic Definition of Primary Statutory Term'" column, Chart I-B.

11 See "Further Definition of Statutory Term by Origin' column, Chart I-B.
Three of the five statutes which explicitly include retardation due
to disease or injury also require that it occur early in life. See
"Further Definition of Statutory Term by Cause'" column, Chart I-B.

12 See "Further Definition of Statutory Term by Duration'" column, Chart I-B.
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The same variability characterizes retarded persons'need for care,
which, like disability criteria, is a factor used in the definitions to
recognize certain results of retardation. In over half of the jurisdictions
reference is made to a retardate's requirement of such sexrvices as care,

13
supervision, control and guidance. The necessary sexvices are not usually
specified as institutional, however, so these definitions generally fail to
distinguish between the retarded who should be institutionalized and those
for whom some other protective accommcdations would suffice. Sometimes,
though, an intent to differentiate institutionalizable retardates may be in-
ferred from context. Such an intention is quite clear, for example, in the
few statutes which predicate a person's need for care upon his potentizl dan-
14

ger to himself or others; it is less clear in the more numerous statutes

15
which phrase the need in terms of the welfare of others or of the community.
But most of these statutes also include, as an alternate basis for needed

16

care, the retardate's own welfare or happiness -- neither of which considera-
tions invariably dictates institutiomalization. Definitions of this type
are thus very broadly drawn tc encompass practically ail degrees of retarda-
tion, with the further selection of institutionalizable retardates left te
administrative practices or regulations, judicial decisions, or additional

statutory provisions limiting eligibility for institutional admission or the

applicability of institutionalization procedures.

13 See columns under "Further Definition of Statutory Term by Need for Care
-~ Requires --," Chart I-B.

14 See columns under "Further Definition of Statutory Term by Need for
Care -- For Safety or Protection of --", Chart I-B.

15 See the last two columns under "Further Definition of Statutory Term by
Need for Care -- For Welfare or Happiness of =--", Chart I-B.

16 See "Further Definition of Statutory Term by Need for Care -- For Welfare
or Happiness of Self' column, Chart I-B.
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Although the latter procedures are discussed in succeeding sections of
this repor:, it may be appropriate to note here some important relationships

between definitional and procedural statutes. First, as may be apparent from e

previous comments, statutory definitions of the retarded usually do not vary . .
according to different types of procedures by which these persons may be in-

stitutionalized. Definitions in terms of a retardate's civil incompetency,

his danger to himself or others, or even the welfare of nimself, others, or .

the community, may seem to conter—~late involuntary commitment; but such def-
initions are frequently applicable to other methods of institutionalization *
17 i
as well. Thus, the statutes not only provide little guidance in the appro- !
priate use of individual procedures, but may also blur distinctions among the
different purposes served by these procedures. | 5?:
A closely related point is that definitional variants may modify or
negate apparent interjurisdictional differences in institutionalization pro-
cedures. As an example, consider two hypothetical states, A and B: state A
has followed modern trends in eliminating civil incompetency criteria from its

definition of retardation, and in restricting the institutionalization of re- f

tardates to voluntary admissions; state B still defines a retarded person as g

' and commitment procedures for institutionalization. Despite these seemingly
dissimilar statutes, it is entirely possible that procedures actually used in ]
the two states would not be significantly different. In both, voluntary paren-
tal applications on behalf of minor children would probably account for most f}: s
institutional admissions. For cases in which this method could not be followed,
institutionalization could be accomplished through court action. 1In state A ‘;f

3 it would be necessary to have a guardian

17 Compare the criteria tabulated in Chart I~B with the procedures listed in . /-
Appendix B.

0f course, there are several statutes which use these criteria of in- v
competency, danger, and welfare in a more restricted and traditional sense t

. as specially applicable to involuntary commitment. See '"Special Criteria '
1 for Commitment" column, Chart IV-B, and Section III.D.2.c. infra. 2




15.

appointed in a competency preoceeding for the prospective patient, and the
guardian could then apply for his ward's "voluntary" admission. Although
the same process might be used in state B, commitment proceedings would
provide a more direct approach. But under either procedure, in state A or
state B, the primary issue for judicial decision would concern the retarded
person's competency. It is therefore necessary, in comparing procedures for
institutionalization offered by various jurisdictions, to consider not only
the kinds of procedures available in each state, but also the effect thereon

of the states' statutory definitions of the mentally retarded.
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Chart I-A, TERMINOLOGY AND DEFINITIONS FOR
INSTITUTIONALIZATION OF THE MENTALLY RETARDED
STATE AND STATUTORY PROVISION
STATUTE
A AM,D, Mental retardation shail mean subaverage general intellectual
DRAFT ACT functioning which originates during the developmental period
Art. 2, §§ a,b and is associated with impairment in ¢ daptive behavior.
(1964)

Mentally retarded person shall mean a person in whom there

has been found, by comprehensive evaluation, a condition of
mental retardation of such a nature and degree as to constitute
a substantial, continuing, prospective, educational, vocational,
ans social handicap.

ALABAMA The following are declared to be mental inferiors or deficients
CODE tit. 45, or feeble-~minded: All persons of whatever age, who are
§ 236 (1959) deficient or inferior to the extent of being ciassed in

either of the following groups of the feeble-minded. That

is to say, idiots, imbeciles, feeble-minded or morons, and

any of whom may be, or may not be epiieptics, but not violent
or insane. The terms ''feeble-minded" and mental inferior

or deficient"...shall include every person with such a degree
of mental defectiveness from birth, or from an early age

that he is unable to care for himself and to manage his affairs
with ordinary prudence, or that he is a menace to the happiness
or safety of himself or of others in the community, and
requires care, supervision, and control either for his own
protection or for the protection of others....

ALASKA "mentally ill individual" means an individual having a

STAT, tit. 47, psychosis or senile changes...or a mentally deficient and
ch. 30, § 340(10) severely mentally retarded person whom the commissioner of
(1962) health and welfare or his designee admits for treatment...

["mentally deficient and severely mentally retarded" not defined]

ARIZONA A minox child may be eligible for admission to the colony if

REV, STAT. ...he is so mentally deficient that he is incapable of

tit. 8, § 421(A) managing himself or his affairs, and his welfare requires the
(2)(1956) special care, training and education provided at the colony.

["mentally deficient' not defined]

ARKANSAS A [mentally deficient person]...may be deemed eligible for
STAT, tit. 59, admission to the Arkansas Children's Colony if...he is so
ch. 3, § 303(a){2) mentally deficient that he is incapable of managing himself
(1965 Supp.) or his affairs, and his welfare requires the special care,

training and education provided at the colony. ["mentally
deficient' not defined]




STATE AND
STATUTE

CALIFORNIA
WELFARE & INST,
CODE § 5590
(1965 Supp.)

COLORADO

REV, STAT,

ch. 71, art. 1,
§ 1(1)(c)(1963)

CONNECTICUT

GEN, STAT,

tit., 17, ch. 305
(1960; 1965 Supp.)

DELAWARE

CODE ANN,

tit., 16, § 5526
(1964 Supp.)

FLORIDA
STAT, ch. 393
(1965 Supp.)

17

STATUTORY PROVISION

..."mentally deficient persons' means those persons, not
psychotic, who are so mentally retarded from infancy or

before reaching maturity that they are incapable cf managing
themselves and their affairs independently, with ordinary
prudence, or of being taught to do so, and who require
supervision, control, and care, for their [sic] own welfare,
or for the welfare of others, or for the welfare of the
community. ... the terms "feebleminded" and "feeblemindedness"
...shall be construed to refer to and mean "mentally
deficient" and "mental deficiency," respectively...

"Mentally deficient person' shall mean a person whose
intellectual functions have been deficient since birth or
whose intellectual development has been arrested cr impaired
by disease, or physical injury to such an extent that he

lacks sufficient control, judgment, and discretion to manage
his property or affairs, or who by reason of this deficiency,
for his own welfare, or the welfare or safety cf others,
requires protection, supervision, guidance, traiaing,

control, or care. The terms, "idiot," "feeble-minded person,'
"pental incompetent," or "weak-minded person,' shall hereafter
be deemed to mean and be included within the words "mentally
deficient person,'...unless the context otherwise indicates

a mentally ill person.

mentally retarded [not defined]

Severely mentally retarded persons are those of any age
deemed to be neither educable nor trainable in the public
schools. ["mentally retarded' not defined]

mentally retarded and feeble-minded [not dr © . ..ed}




STATE_AND
STATUTE

GEORGIA

QODE tit. 88,
§ 2502(a), (b)
(1965 Supp.)

tit. 88, § 501(a)
(1965 Supp.)

HAWAIL

REV, LAWS ch.
82, §§ 4,5
(1965 Supp.)

IDAHO

CODE tit. 66
§ 317(b) (3)
(1965 Supp.)

18

STATUTORY PROVISION

"Mental retardation' means a stae of subaverage general
intellectual functioning which originates during the develop-
mental period and is associated with impairment in adaptive
behavior.

"Mentally retarded individual means any person suffering
from mental retardation.

"Mentally ill person'...shall include...any mental retardation...
when due to or accompanied by mental illness or mental disease,
or, in the case of any mental retardabion, when the mentally
retarded person is incapable thereby of making a satisfactory
adjustment outside of a psychiatric hospital.

Any person who is found to be incapable of independent self-
support and self-management in the community or to be in-
capable of attaining such self-support and self-management
without. proper treatment and training, and who is found to
require institutional care, supervision, control, treatment
and training for his own welfare or for the welfare of his
family or for the welfare of the community and who is found
to be mentally retarded...shall be subject to commitment...

Mentally retarded persons...are persons: (a) who are afflicted
with: (1) a deficiency <f general mental development asso-
ciated with chronic brain syndrome, or (2) a deficiency of
intelligence arising after birth, due to infection, trauma,

or other disease process, or (b) who are afflicted with

general intellectusl subnormality not due to known organic factors.

'Mentally deficient or mentally retarded person'...shall mean
a person or individual not psychotic, who is so mentally
retarded from infancy or before reaching maturity, that he

is incapable of managing himself or his affairs independently,
with ordinary prudence, or of being taught to do so, and who
requires supervision or control, and caxe for his own welfare,
the welfare of others or the welifare of the community.
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STATE AND
STATUTE

ILLINOIS

STAT. ch. 91-1/2
art. 1, § 1-9
(1965)

art. 1, § 1-18
(1965)

INDIANA
STAT. tit. 22,
§ 1201(1),(2)

19

STATUTORY PROVISION

"Mentally Retarded Person'...means any person whose mental
abilities have been arrested from birth, or whose mental
development has been arrested by disease or physical injury
occurring at an early age who requires care, treatment,
detention and training in a hospital or under a guardian

or conservator for his own welfare, or the welfare of others
or of the community; provided that no [mentally ill] person
in need of mental treatment shall be regarded as mentally
retarded...

...the words..."feebleminded," or "mentally deficient®...
shall mean...'mentally retarded'...

The term "mentally ill person" shall mean a person who is
afflicted with a psychiatric disorder which substantially
impairs his mental health; and, because of such psychiatric

{Burns 1966 Supp.) disorder, requires care, treatment, training or detention e
[see also tit. 22, in the interest of the welfare of such person or the welfare
-1 §§ 1301(1l), 1306(l) of others of the community in which such person resides;

(1964) ]

The term "psychiatric discrder' means any mental illness
or disease and shall include...any mental deficiency...
["mental deficiency' not defined]

: IOWA "Mental retardation" or "mentally retarded" means a term :
) CODE ch. 222, or terms to describe children and adults who as a result of v
§ 2(5) inadequately developed intelligence are significantly '

g WYY

4

R M

¥ e

- -
'\"\\ . . * . . t N
el w ANV - et e

‘w‘mw;&

%
3
i
1,4
!
3
4

(1965 Supp.)

ch. 218, § 95
(1965 Supp.)

ch. 226, §8
(1965 Supp.)

KANSAS
STAT. ch. 76
(1964)

impaired in ability to learn or to adapt to the demands
of society.

...the following terms shall be considered synonymous:...
"Mental defectives" and "mentally retarded';...''Feeble-minded"
and "mentally retarded';..."Defectiveness' and "retardation";
"fdiot" and "mental retardate'...

...The term "mental retardate" is restricted to persons
foolish from birth, supposed to be naturally without mind.

mentally retarded [not defined]
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STATE_AWND
STATUTE

KENTUCKY
REV, STAT. ch.
202, § 010(2)
(1963)

LOUISTANA

REV, STAT,

tit. 28, § 2(4)
(1950)

MAINE

REV, STAT,
tic. 34 (1964;
1965 Supp.)

MARYLAND
CODE art. 26,

§52(g) (1957)

art. 59 (1957;
1965 Supp.)

MASSACHUSETTS
GEN, LAWS ch.
123, § 1 (1965)

MICHIGAN
STAT, ANN,
tit. 14, §844
(1965 Supp.)

STATUTORY PROVISICN

"mentally defective person' means a p2rscn with a defect

in mental development at birth, or at an earily age, and
which is of such a degree that he is incapable of caring

for himself or managing his affairs and requires supervision,
care, training, control or custody for his own welfare or

for the welfare of others

"Mental defective" means a person who is not mentally ill
but whose mental development is so retarded that he ha$ not
acquired enough self-control, judgment, and discretion to
manage himself and his affairs, and for whose own welfare

or that of others, care, supervision, guidance, or control
are necessary or advisable. The term includes feeble-minded,
idiot and imbecile.

mentally retarded [not defined]

"reeble-minded child" means a child who has a level of
intelligence sufficiently low that he is unable to compete
with his fellows on equal terms or to manage his affairs
with ordinary prudence.

insane or idiotic or feeble-minded [not defined]

"Mentally deficient" person, a person whose intellectual
functioning has been abnormally retarded, or has demonstrably
failed, the deficiency being manifested by psychological
signs. '"Mentally deficient" shall have the same meaning

as the term "feeble-minded"...

The term "mentally handicapped" shall include morons, idiots,

imbeciles and those as to whom congenita®’ defects have produced

the same deficiency...and whenever refer~nce to "feeble-
minded" is made...reference shall be deemed to be made to
"mentally handicapped."




STATE AND
STATUTE

MINNESOTA
STAT, ch. 525
§ 749(6)
(1965 Supp.)

MISSISSIPPI
CODE § 6764
(1952)

MISSOURI

REV, STAT.

ch. 202 (1959;
1965 Supp.)

MONTANA

REV, CODES

tit. 80, § 2301
(2) (1965)

NEBRASKA
REV, STAT,
ch. 83, § 219
(1958)

STATUTORY PROVIS ION

"Mentally deficient person' means any person, other than a
mentally ill person, so mentally defective as to require

supervision, control, or care for his own or the public welfare.

The term “"feeble-minded''...shall apply to any and all persons
with such a degree of mental inferiority from birth, or from
infancy or early chilihood, that they are unable to care for
themselves, to profit by ordinary public school instruction,
to compete on equal terms with others, or to manage themselves
and their affairs with ordinary prudence, and consequently
constitute menaces to the happiness or safety of themselves

or of other persons in the community, and require care,
supervision and control either for their own protection or

for the protection of others. These persons denominated
feeble-minded comprise those commonly called idiots, imbeciles
and morons, or high grade feeble-minded persons....

mentally deficient [not defined]

..."mental retardation'® is a state of subnormal development

of the human organism which results in the mental incapability
of the person affected to adapt himself to the daily demands
of his social environment.

The words '"feeble-minded person' shall mean any person
afflicted with mental defectiveness from birth or from an
early age, so pronounced that he is incapable of managing
himself and his affairs and of subsisting by his own efforts,
or of being taught to do so, or that he requires supervision,
control and care for his own welfare, or for the welfare of
others, or for the welfare of the community, and who cannot
be classified as an "'insane person."




STATE_AND
STATUTE

NEVADA
REV, STAT,

P Y

(1957)

ch. 435, § 030(1)
(a) (1959)

ch. 62, § 040
(1) (c) (1963)

NEW BAMPSHIRE
REV, STAT,
ch. 171 (1964)

NEW JERSEY
STAT, tit. 30,
ch. 4, § 23
(1965 Supp.)

NEW MEXICO
STAT, ch. 34,
art. 3, § 1
(1965 Supp.)

NEW YORK
MENTAL HYGIENE
LAW § 2(9)
(McKinney 1951)
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STATUTORY PROVISION jf

mentally deficient, noneducable children [not defined]

...feeble-minded child ["hol...by reason of deficient
mental understanding,.,.is disqualified from being taught
by the ordinary proces. of instruction or education...

mentally defective ¢’ ild [not defined] E.

mentally deficient not defined] E
F
A

'"Mental deficiency" shall mean that state of mental retarda-
tion in which the reduction of social competence is so
marked that persistent sccial dependency requiring
guardianship of the person shall have been demoastrated

or be anticipated.

'"Mental retardation'" shall mean a state of _ignificant z
subnormal intellectual development with reduction of social ‘
competence in a minor or adult persou; this state of subnormal
intellectual development shall have existed prior to

adole. 2nce and is expected to be of life duration.

..."mental defective' means any person not classified as
insane but mentally underdeveloped or faultily developed,
or mentally backward or retarded, to the degree that he ]
is incapable of managing himself and his affairs, and :
requires supervision, care and control for his own welfare,
or for the welfare of others, or for the welfare of the e
comnunity, irrespective of whether any such person is
capable of being trained to acquire skills useful to :
himself and others. Mental defectives may be classified
as '""trainable" and "untrainable."

"Mental defective' means any person afflicted with mental
defectiveness from birth or frum an early age to such an
extent that he is incapable of managing himself and his
affairs, who for his own welfare or the welfare of others

or of the community requires supervision, control or care and
who 15 not mentally ill or of unsound mind to such an extent
as to require his certification to an institution for the
mentally ill... a
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STATE AND
STATUTE

NORTH CAROLINA
GEN, STAI,
ch. 122, § 36(e)

(1964)

NORTH DAKOTA
CENTURY CODE
tit. 25, <¢h, 01,
§ 012), (3)
(1960)

OHIO

REV, CODE

ch. 5125, § 011
{1965 Supp.)

OKLAHOMA
STAT, tit. 56,
§ 302(d)
(1966 Supp.)

OREGON
REV, STAT,

ch. 427, § 210(3)

(1965)

PENNSYLVANIA
STAT, ANN,

tit. 50, § 1072(9)

(Purdon 1954)
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STATUTORY PROVISION

The words "mentally retarded'" shall mean a person who

is not mentally ill but whose mental development is so
retarded that he has not acquired enough self-centrol,
judgment, and discretion to manage himself and his affairs,
and for whose own welfare or that of others, supervision,
guidance, care, or control is necessary or advisable.

"Feeble-minded person' means any person, minor or adult
other than a mentally ill person, who is so mentally :
defective as to be incapable of managing himself and his :
affairs and to require supervision, control, and care for ]
his own or the public welfare;

"Tdiot" is restricted to a person supposed to be naturally
without a mind.

"Mentally retarded"...means having subnormal intellectual
functioning originating in the developmental period prior
to age eighteen and is characterized by reduced learning ¥
capacity including accompanying inadequate social adjustment i —
as determined by comprehensive evaluation or as determined
by a court of record...

The term "mentally retarded person'...means a person g .
afflicted with mental defectiveness from birth or from an
early age to such an extent that he is inc:. 1ble of managing
himself or his affairs, who for his own welfare or the
welfare of others or of the community requires supervision,
control, or care and who is not mentally ill or of unsound
mind to such an extent as to require his certification

to an institution for the mentally ill...

"Mental retardation" is synonymous with '‘mental deficiency."
[not defined]

"Mental defective" shall mean a person who is not mentally

i11 but whose mental development is so retarded that he bhas

not acquired enough self-control, judgment and discretion

to manage himself and his affairs, and for whose welfare

or that of others care is necessary or advisable. 'Lthe term
shall include "feeble-minded,™ "moron," *'idiot" and "imbecile,"
but shall not include "mental illness," "jnebriate' and "senile."




STATE AND
STATUTE

RHODE ISLAND
GEN. LAWS

= ¢ Al [~
Libe &LVy vile

(1956)

SOUTH CAROLINA
CODE OF LAWS
tit. 32, § 1061
(1962)

tit. 32, § 911(2)
(1965 Supp.)
[see also § 1095]

SOUTH DAKOTA
CODE tic. 30,
§ 0402

(1960 Supp.)

TENNESSEE
CODE tit. 33,

§ 302 (g)
(1966 Supp.)

TEXAS
REV, CIVIL
STAT, art. 3871b,

§ 3(1) (Vernon 1966

Supp.)
[see also art.

5547-201, § 1.02(6)]
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STATUTORY PROVISION

feeble-minded [not defined]

«.+& "mentally defective person'" or "mentally deficient
person" is a person whose mentAal abilities have been defective
or arrested before birth or at birth or whose mental
development has been arrested by disease or physical

injury occurring at an early age, in either case to such an
extent that he lacks sufficient control, judgment and
discretion to manage himself or his affairs, or who, by
reason of this deficiency, for his own welfare or the welfa.e
of others or of the community, requires training, supervision,
guidance, care or controi.

"Mentally defective person" or '"mentally deficient person
or "mentally retarded person" means a person who, because

of inadequately developed intelligence, is significantly
impaired in his ability to learn and to adapt to the demands
of society

The term '"mental retardatica' is a state of subnormal
development of the human organism in consequence of which
the individual affected is mentally incapable of fully
assuming those responsibilities expected of the socially
adequate person such as self-direction, self-support and
social participation. The terms '"mental retardation" and
"mental deficiency'" shall be deemed synonymous.

Mentally retarded individual or mentally deficient individual
-- An individual who is not mentally ill but whose intellec-
tual functions have been deficient since birth, or wiose
intellectual development has been arrested or impaired by
disease or physical injury occurring before maturity and
who, being unable to carc for himself and manage his affairs,
requires care, treatment ~:d training in a hospital and
school for his own welfare or the welfare of others or

of the community.

"Mentally ~tarded person' means any person, other than a
mentally ill person, so mentally deficient from any cause
as to require special training, education, supervision,
treatment, care or control for his own or the community's
welfare,




STATE AND
STATUTE

UTAH

CODE tit. 04,
ch. 8, § 13
(1961)

VERMONT

STAT, ANN,

tit. 18, § 2401
(1965 Supp.)

VIRGINIA
CODE tit. 37
§ 1.1(2)
(1966 Supp.)

WASHINGTON
REV, CODE

tit, 72, ch. 33,

5§ 020(1)(1962)

WEST VIRGINTA
CODE § 2647a
(1965 Supp.)

WISCONSIN
STAT, ch. 51,
§ 001(1)
(1965)

WYOMING
STAT, tit. 9,
§ 442 (1959)
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STATUTORY PROVISION

All feeble-minded persons...whose defects prevent them from

receiving proper instruction and training in the public n
schools, or whose defects prevent them from properly taking ;
care of themselves, or who are a social menace, may be

admitted to the school... ['"feeble-minded" not defined! -

Mental defectives: Persons included in the clinical classi-
fication of idiot, imbecile and moron.

"Mentally deficient" means any person afflicted with mental
defectiveness to such extent that he is incapable of caring _
for himself or managing his affairs, who for his own weifare E
or the welfare of others or of the community requires super- '
vision, contrcl or care &

"Mental deficiency" is a state of subnormal development of :
the human organism in consequence of which the individual —
affected is mentally incapable of assuming those responsibilities
expected of the socially adequate person such as self-direction,
self-support and social participation.

A "mentally retarded" person is one having an inadequately
developed or impaired intellect, and whc bhecause theref is i~
significantly disabled in his ability to learn and to adapt " .
to the demands of society.

. ..mental deficiency [is synonymous] with feeble-mindedness
[not defined]

seeT0 be feebleminded...a person must be one who, because of
inadequate mental development existing from birth or from

an early age, cannot be properly cared for outside an institution,
or must be a child of school age who, because of inadequate
mental development, cannot be properly tmined in a public

school. The term ''feebleminded" shall be construed to include
also "imbecile" and '"idiot." No person shall be admitted to

the training school who is insane or of unsound mind to such g .
an extent as to require commitment...




STATE AND
STATUTE

DISTRICT OF COLUMBIA
CODE tit. 21, § 1101
(1966 Supp.V)

[see also tit, 32,

§ 603 (1961)]
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STATUTORY PROVISION

...''"feeble-minded person'" means a person afflicted

with mental defectiveness from birth or from an

early age, so pronounced that he is incapable of managing
himself and his affairs, or being taught to do so, and
who requires supervision, control, and care for his own
welfare, or for the welfare of others, or for the welfare
of the community., and is not insane or of unsound mind

to such an extent as to require his commitment...

'l
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Chart I-B: FOOTNOTES

1. Mental retardation must originate: 1in or during the developmental
period -- A.AM,D, PCraft Act, Georgia, Ohio ("prior to age eighteen');
at or from birth or an early age -- Alabama, Kentucky, Mississippi
(Yfrom birth, or from infancy or early childhood'"), Nebraska, New York,
Oklahoma, Wyoming, D.C.; from infancy or before reaching maturity--
California, Idaho; from or since birth -- Colorado, Illinois, Michigan
("'congenital defects'), South Carolina ('before birth or at birth"),
Tennessee; prior to adolescence -- New Jersey.

2. Disease or physical injury resulting in mental r=tardation must occur:
Wafter birth'" -- Hawaii; ''at an early age' -- Illinois, South farolina;
"before maturity" -- Tennessee.

T, T ey
e e ¥

3. Mental retardation must constitute a "continuing, prospective'' handicap -- .
A.AM.D, Draft Act; mental retardation must be '"expected to be of life duration" E
-- New jersey. 3

4. "...or for the welfare of his family'" -- Hawaii.

5. "peeble-minded" includes a person who is: '"a menace to the happiness or
safety of himself or of others in the community, and requires care, supervision, 1
and control either for his own protection or for the protecticn of others' 2
~- Alabama, Mississippi; "a social menace' -- Utah. t

~53a ay T R v
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III, INSTITUTIONALIZATION PROCEDURES

A. Classification

Procedures for institutionalization of the mentally retarded are
almost entirely the creations of state legislation, and the statutes present
almost as many legislative approaches as there are jurisdictions. Some
states have foliowed the statutes of other states, or various model acts, .
in drafting their procedures, but these unifying influences have not pro-
duced any significant degree of national uniformity. The several jurisdic-
tions continue to vary widely not only in their formulations of individual

1 2
procedures, but also in their combinations of multiple procedures. ?}

This diversity presents considerable difficulty in classifying the .
procedures, since, in the aggregate, they form a range of subtle variations
among which any categorical divisions must be more or less arbitrary. Yet
some classification is essential for meaningful analysis, and it is possible ;
to differentiate the statutory procedures according to several salient char-
acteristics. Mostr important among these characteristics are: (1) the purpose
or duration specified for institutionalization; (2) the parties authorized to .
apply for or initiate institutionalization; (3) the authorities designated to
deciae the advisability of imstitutiomalization; and (4) the degree of com-

pulsion sanctioned to enforce institutionalization.

1 Besides their other substantive differences, procedures for the mentally
retarded also differ significantly with respect to their relationship to
procedures for the mentally ill. See Appendix A for a comparison of
gseparate and combined procedures.

: 2 See Appendix A. Counting only institutionalizaticn procedures which are i
3 tabulated in the charts of this report, there are 10 jurisdictions with i
; only one available procedure, 25 with two, 11 with three, and 5 with four. 3
03 Thus, the 51 U.S. jurisdictions provide a total of 113 procedures. % -
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For purposes of this report, these criteria have been used in several
ways. First, because provisions for short-term, emergency or observational
institutionalization seem to be designed more for the mentally ill than

for the mentally retarded, the first criterion has been used to exc lude

e e 8 e L edlad Aall al. L4 " 2 * 2
procedures for which such limits of purpoce or duration are specified.

For long-term or indeterminate imstitutionalizationm, the law has traditionally
distinguished between voluntary admission, relying upon private initiative,
and voluntary commitment, requiring judicial intervention. Accordingly,

the second crf*erion has been used to select voluntary procedures by which

a prospective patient, or someone legally authorized to act in his behalf,

may effect his institutional admission. And the third criterion has been

used to classify judicial procedures whereby a court, or a commission with
judicial representation and powers, may determine a person's need for institu-
tionalization and, if appropriate, issue an order therefor.

These voluntary and judicial categories are equally extensive, and
together they comprise the great majority of institutionalization pro-
ceduies.s But there are several procedures which do not fit either category.
The only feature common to the latter procedures is the provision in all of

them for medical or psychological certification as a prerequisite for in-

stitutional admission. Therefore, on the basis of the third classification

3 Even though no limited purpose is expressed, procedures which may result

in institutionalization limited to a maximum of thirty days or less have
been excluded. However, this exclusion does not apply to provisions

for temporary institutional observation which are integrated with procedures
for long-term or indeterminate institutionalizationj such "pre-admission"

or "pre-commitment'" observations are noted in connection with the procedures

to which they are attached.

4 For more specific criteria used to classify these procedures, see note a,
Chart II.

Wi

See Appendix A.
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criterion, these certification procedures have been collectively treated as

a single, intermediate category. It should be recognized, however,

that in many respects this category is not mutually exclusive in relation

to the other two. Voluntary or judicial procedures may also include pro-

visions for expert certification, and certification procedures may incorporate
6

features similar to those found in either of the other categories,

It is not very meaningful, and indeed may be confusing, to classify

institutionalization procedures according to their attendant degrees of

compuleion. This criterion inev*tably involves consideration of the state of

mind of prospective patients, and such subjective factors are not determined

by statutory procedures. Judicial commitment proceedings may be contested,

or the prospective patient may acquiesce. Even though some certification

procedures cannot be used over the patient's objecticn, institutionalization

may conceivably be accomplished with or without a patient’s actual cooperation.

And the state of mind of a minor or adjudicated incompetent is irrelevant

to his voluntary admission by a parent or guardian. Similarly, procedures

cannot realistically be classified according to the compulsion which may

be associated with institutional confinement, as opposed to admission

processes, Provisions for release or judicial review at the request of an

institutionalized patient are not reliable distinctions, since a patient

may not know, understand, or be able to exercise these rights.

B. Voluntary Admission

1. Applicants and Patients

Procedures classified as voluntary may apply to three quite different

situations, depending upon the relationship between the prospective patient

and the person who applies for his institutionalization., The admission of

6 See note a, Chart III,
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a retarded child may be requested by his parent or guardian; a retarded person
ai may apply for his own admission; or the admission of a retarded adult may
be initiated by someone acting in his behalf. All three situations may be
authorized by a single statutory procedure, or the procedure may include
only one or two; procedures may also cover both voluntary and non-voluntary
i situatioms.

a.) Applications for Minors

Tt seems likely that a substantial number of institutionalized retardates

3 7
are admitted in situations of the first type. It may be surprising, however,

" ”
I

to find this situation explicitly and extensively treated in the statutes,
since the plenary powers inherent in the parent or guardian of a minor surely
include authority to institutionalize the child for necessary or desirable

- 3 care. Nevertheless, most states provide for this situation in their statutory

8
procedures. Are these provisions merely redundant codifications of existing

parental and guardianship rights, or are they necessary protective circum-

3 scriptions of those rights? One answer to this question wes given by the
9

,“5 Task Force on Law of the President's Panel on Mental Retardation:

We believe that no special legislation is needed when a
retarded child is sent to an institution by his parent

4 or by a properly empowered guardian. We would rely on

X general laws governing parental neglect to ensure pro-

R tection of the child. Additional protection should be

provided by the statae's careful examination of the ad-

; ministration of all facilities and institutions claim-

ing to look after the mentally retarded....

7 See Appendix B.

8 See "Application by Parent, Guardiam, or Other Interested Party -- for

Minor" and "'--for Any" columns, Chart ITI; notes 1, 15, Chart IT. As in-

‘ dicated therein, 41 states have procedures whereby a parent or guardian

3 may apply for the admission of a minor (or of any patient, minor ol adult).

X In addition, in Alaska and perhaps in Minnesota, a minor may apply for his

] own admission with the consent of his parent or guardian. See also "Appli-
cation by Interested Party" column, Chart III, for the many certificatiom
procedures under which a parent or guardian may apply.

, 9 Report of the Task Force on Law, The President's Panel on Mental Retardation
b 28-29 (Washington, 1963).
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10
These procedural statutes apply predominately to public institutions, without,

of course, precluding similar kinds of admission to private institutioms.

It may be, therefore, that they are intended more as regulations of state

facilities than authorizations of parental applications or protections of

retarded children. As such. they might usefully be incorporated in statutes

governing inscitutional administration, or at least stated separately from
11

other admission procedures.

The statutes of only six states explicitly deal with the attainment of
majority by a patient voluntarily admitted as 2 minor.12 In five of these
states the patient must be either discharged or committed at majority, but
the New Jersey statute expresses the additional option of a new voluntary

1
application by the patient or his guardian. ’
b.) Applications by Patients

The second situation included in the category of voluntary procedures
represents its puvest form -- the admission of a patient upon his own
applicatioz. Twenty-one states now provide for such admission in their

1
statutes, and there is every indication that this number may be expected
to increase. Here again, the necessity of statutory authorization may be

questioned, but the answer appears to lie in doubts regarding the capacity

of retarded persons to determine their own institutionalizatiom:

10 See "Place" columns, Chart II.

11 Only eight states have separate voluntary procedures applicable only to
minors. See "Age Limits" column, Chart II. But the voluntary procedures
of another 19 states make separate provision for the admission of minors.

12 See "Maj ‘“ty Provisions" column, Chart 11I.

13 Sec note 58, Chart II. The California statute also provides a voluntary

option, but this provision has been administratively negated. See note 25,

Chart II.

14 See "Application by Patient' column, Chart II.
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Generally speakirg, this trend [toward voluntary admission] is
to be encouraged in the field of mental retardation. But it is
unrealistic to assume that most of the retarded have the in-
telligence and understanding to make a '"'voluntary' decision

in a matter of this kind. We must rely on the discretion and
good faith of the superintendents of facilities for the retarded
to accept only those retarded adults who are capable of making
such a decision.ld

Accordingly, most of the existing provisions specify that the applicant must
be either an "adult" or of a certain age, which may or may not be the state's
age of majority. Several statutes go beyond age cqualifications and in some

way require that th~ applicant be '"competent. In some instances it is

16
possible that general civil competency is required, but other statutes
. 17
specify that a retardate must be "competent to make application."  However,

these statutory specifications may be self-defeating if all retarded persons
are elsewhere defirned as incompetent, or if they are so considered by officials
18
charged with administration of the statutes.
c.) Applications for adults
The third voluntary situation -- application for admission of a retarded

adult by a person legally empowered to act in his behalf -- is not generally
differentiatel] in the statutes. Only five states have voluntary procedures
with separate provisions for the admission of adult retardates on the appli-

19
cation of other persons. Only four of these provisions restrict _otential

15 Report of the Task Force on Law, The President's Panel on Mental Retardation
29 (Washington, 1v63).

16 For an interesting example, see the provisions of N.J. STAT. tit. 30,
ch. &4, § 25.1 (1965 Supp.), incorporating the definitional distinctions
between ''mentally retarded" and "mentally deficient" persons of § Z

17 See note 20, Chart II.

18 See, e.g., the interpretation given to the California statute by that
state's Dep't of Mental Hygiene, as cited note 21, Chart II.

19 See "Application by Parent, Cuardian, or Other Interested Party -- for
Adult" column, Chart II; note 26, Chart I1I.
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20
applicants tc guardians or other legal fiduciaries or custodians, and only

three limit prospective patients to "incompetent" adults. On the other hand,
applications on behalf of adult retardates are permitted under the procedures
21
of most states. These procedures do nct limit applicants to parties otherwise
empowered to act for the prospective patient, but in 27 states guardians or
other fiduciaries are specifically included among the class of authorized
22

applicants.

In the absence of specifications of the age of prospective patients,
it is not always clear whether the term "guardian'" refers to minority, incom-
petency, or both. The ambiguity is confounded by the frequent juxtaposition
of this term and "parent" or "parents'" in statements such as "A mentally
retarded person may be admitted upon the application of his parent or guardian

. ." Although a case could be made for any of several possible readings, the

most tenable interpretation seems to be that such statements authorize applica-~
tion by a parent or any properly empowered guardian on behalf of any retardate,
minor or adult.

Next to guardians, parents are most frequently designated as permissible

23
applicants in procedures applicable to adults, and for half of such procedures

20 Here, as elsewhere in this analysis of the statutes, phrases such as
"person or agency having [or "entitled to"] his custody" are considered
to refer to legal custodians whose powers include institutional place-
ment of their charges.

21 See "Application by Parent, Guardian, ox Other Interested Party -- for
Any" column, Chart IT; note 1, Chart II. See zlso "Application by
Interested Party" column, Chart III, for the many certification procedures
under which a guardian or other fiduciary or custodian may apply.

22 This category includes 17 voluntary procedures cited in the first
paragraph of note 1, Chart II, and ten certification procedures tabulated
in Chart IIT (Alaska, Kentucky, Louisiana, Maine, Missouri, New York,
Ohio, Pennsylvania, West Virginia, and Wisconsin).

In addition, voluntary or certification procedures of another
five states (Illinois, Indiana, Maryland, Mississippi, and Tennessee)
would presumably permit a guardian to apply as a "friend" or perhaps
a ""relative" of the prospective patient.

23 Parents are specifically authorized applicants in 21 procedures: one
voluntary procedure limited to adults, 17 voluntary procedures applicable
to minors or adults, and three certificatiorn procedures.
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no applicants other than parents, guardians, or other custodians are

24

authorized. Insofar as these procedures may permit the instituticnalization
of adult children on parental application, they represent an extension of
the traditional category of voluntary admission. The extension is apparently
based on an assumption that, at least for purposes of institutionalizationm,
the natural guardianship of parents continues beyond the age of majority.
Such an assumption not only is technically inaccurate, but also seems to slight
the interests of adult retardates. Minimal protection of these interests
would appear to require more explicit and perhaps separate procedures for
25

institutionalization of adults on parental application.

Even more questionable are those procedures which combine veluntary
situations with others in which adult retardates may be institutionalized

26
on the application of relatives, friends, officials, or "any person."
Procedures designed for the latter situatioms usua%ly provide imporzant
2

safeguards against ippro;er institutionalization, and these safeguards may
be omitted or weakened for procedures which also cover voluntary situationms.

(The combined procedures frequently retain a "voluntary" label in the statutes.)

On the other hand, where these safeguards are included in procedures which

24 0f 38 voluntary or certification procedures which may be used in 35 states
for the institutionalization of adult retardates, 19 procedures of 19
states so limit the class of possible applicants.

25 Because of the relatively small number of retardates institutionalized as
adults (see Appendix B), administrative costs would not seem to constitute
a significant obstacle to special guardianship or admission procedures.

26 Nineteen procedures in 18 states enable some applicants of the latter class
to apply for admission of adults. Thirteen of these procedures also authorize
applications by guardians (11) or parents (6).

27 See the discussion of certification procedures at Section III.C.2. and 3.
infra.
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refer to both voluntary and non-voluntary situations, they may unduly encumber

voluntary applications.

2. Procedures and Criteria

Although safeguards against improper institutionalization may
theoretically be considered more important to some voluntaryv situations
then titey are to others, their actual occurrence in the statutes is not
correlated with different types of voluntary procedures. For example,
more than a third of the voluntary procedures require applications for ad-

28
mission to be supported by medical or psychological certification, but these
procudures are otherwise undifferentiated. Certification requirements may
accompany provisions for the institutionalization of minors, provisions
authorizing application- by prospective patients, provisions applicable to
adults, or various combinations of these provisions. The same may be said
of less frequent requirements of pre- or post-admission mental examinations
29
to be conducted or arranged by institutions. Perhaps these safeguards are
vtilized as much or more to defend crowded institutions, as they are to
30

protect retarded persons, frcm unwarranted admissions.

Voluntary admission is almost always discretionary; the patient must

be approved by the superintendent or other authority of the admitting

institution, or accepted by a state agency or official for assighment to a

28 See "Certification'" columns, Chart IT.
Of course, this requirement is also presemit in certificationm
procedures which may apply to voluntary situations.

29 See "Admission Criteria - Mental Examination'" columns, Chart II.

30 Of course, pre-admission certification or examination may alse fulfill
the reccmmendation that '"diagnosis and evaluation should take place
before admission and be followed promptly by treatment when the patient
is received." A Proposed Program for National Action to Combat Mental
Retardation; Report of the President’s Panel on Mental Retardation 197
(Washington, U.S. Gov't Printing Office, 1962), But this objective
does not seem to be the primary reason for including these features in
statutes which authorize voluntary admissions.
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31
residential facility. Approximately one-fourth of the voluntary procedures
are applicable to private as well as public facilities?zand several of these
procedures provide that a state institution "shall," whereas a private
institution "may" admit voluntary patients. But even these mandates for
state institutiors are often qualified by express conditions such as the
"suitability" of patients and the 2ilability of accommodatioms.
For about half of the voluntary procedures, admission is explicitly
subject to the "availability of suitable accommodations' or a similar
33
condition. Such a condition may be implied in mest statutes which omit it,
but some of these statutes may be intended to give eligible retardates a
right to be voluntarily admitted to public institutions. Aside from requiring
that a patient must be "mentally retarded," "mentally deficient,'" '"mentally
defective," or "feeble-minded," and thereby incorporating any statutory
definitions of these terms, most voluntary prccedures do nct cite specific
criteria for admission. Eligible patients are generally designated merely
as "suitable persons'" or "proper subjects'" for admission, although several
statutes give admission preference to ;zomen of child~bearing age'" or to
young, indigent, or dangerous persons. In a few of the states with multiple
institutionalization procedures, there are indications in the statutes that 3
5

judicial commitments take precedence in admission over voluntary applications.

Also in some of these states voluntary admission is expressly limited to

persons for whom judicial commitment is not deemed necessary or preferable,

31 See '"Admissira -- Approval by --" column, Chart II.

32 See "Placé' columns, Chart

[

I.
33 See "Admission Criteria -- Available Accommodations' column, Chart II.
34 See "Admission Criteria ~- Preference to --'" coiumn, Chart II.

35 See, e.g., VA.COp. tit. 37, § 113 (1966 Supp.), as cited note 68,
Chart II.
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36

or who are considered “'suitable for voluntary detention.'" These limitations
indicate that admission criteria may be affected by discharge procedures,

especially provisions for the release of voluntary patients upon request.

3. Release and Discharge
a.) RLelegse on Request

About two-thirds of the voluntary procedures provide for release of a
patient upon request to the institution. Parties authorized to request release
roughly correspond to those authorized to apply for admission, although
release provisions are generally less specific as to the situations which
they cover. For example, all but two of the 19 provisions which permit a
patient to request his re1ease37appear in procedures which also authorize a
patient to apply for his own admission. But whereas the admission authori-

38

zations are usually qualified by conditions of age and competency, only three
of the release authorizations are so qualified?9 Since almost all of these
procedures provide alternatively for voluntary admission on the application
of other persons on behalf of patients, the question raised by the accompanying
release provisions is whether they authorize requests by minor or incompetent

patients. Five states expressly answer the question for minors by permitting

or requiring the institution to condition the patient's release upon the

36 These statutory provisions are in contrast to those which limit judicial
procedures to situations where "voluntary admission cannot be accomplished,"
or which give respondents in judicial proceedings an option of voluntary
admission. See "Special Criteria for Commitment" column, Chart IV-B.

In the absence of such legislative preferences. regulations may
cstablish priorities among a state's statutory procedures. See, e.g.,
the regulatory provisions of Minmnesota amnu Wisconsin cited in notes 44,
72, Chart II, respectively.

37 See "Release on Request -- Request by Patient" column, Chart II.

38 See Section III.B.l.b. supra.

39 The qualifications of California, Michigan, and New Jersey are indicated
in the "Release on Request -- Request by Patient" column, Chart II.
Similar qualifications ma% be implied by the Con%ecticqt statute’s
restrictions on requests by persons other than the patient.
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40
consent of his parent or guardian. The New Jersey statute authorizes a

patient to request release only if he was admitted "or: his own application
41
or request."
Only three release provisions are limited to requests by patients,
Nine states specially provide for requests on behalf of a minor patient,
most often by a parent or guardian, and in four of these no other requests

42
are authorized. The release of any patient. including a minor, may be re-

quested in 19 states by any member of a designated class, usually limited
to the patiznt's parent or guardian or other relatives, fiduciaries, or
3
custodians. For the eight procedures in which such requests are the only
ones authorized, voluntary admission is also limited to applications by a
similar class of persons other than the patient. Six states permit or re-
quire the institutionm to condition the patient's release upon his consent,
but five of these provisions apply only if the patient was admitted on his
44
own application.

After a request is submitted, release must be effected "forthwith" or

"promptly" in six states. 1In the remaining states the institution may detain

40 See "Release on Request -- Consent of Parent or Guardian for Minor"
column, Chart IT.

41 N.J. STAT. tit, 30, ch. 4, § 107.3(2) (1965 Supp.)

42 See "Release on Request -~ Request by Parent, Guardian, or Other Interested
Party for Minor" column, Chart II; note 24, Chart II.
Three of the four provisions limited to requests on behalf of minors
occur in procedures under which only minors may be admitted and patients
must be discharged or committed at majority.

43 See '"Release on Request -- Requeast by Parent, Guardian or Other Interested
Party for Any" column, Chart IY; note 4, Chart II.
Only the New Jersey pnrocedure specifically provides for requests on
behalf of adult patients.

44 See "Releasa orn Request -- Consent of Patient when Request is by Another"
column, Chart II.
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45
the patient for z certain period ranging from three days to six months.

Thege notice requirements are undoubtedly designed to perumit the institution
to examine the patient and to determine the advisability of involuntary
institutionaiization. Although the alternatives are not alvays specified,
most provisions state that at or before the conclusion of the specified
period the superintendent must either discharge the patient or patition the
appropriate court for commitment‘.’6 A few statutes, however, indicate that
the superintendant may refuse to discharge the patient, whereupon the person
requesting release has the burden of initiating judicial proceedings?7
Provisions for involuntary extension as a consequence of requests for
release are closely related to policy decisions regarding the scope of
voluntary institutionalization. Since extension provisions are primarily
intended to prevent the release of dangerous patients or patients iacapable
of determining their own best interests, they are necessary unless admission
criteria and evaluations are designed to exclude such persons from voluntary

admission, or unless periodic re-evaluations are utilized to remove patients

from voluntary status whenever there is sufficient deterioration in their

45 See "Release on Request -- Time for Releasd' column, Chart IY. Authorized
periods of detention are between three and ten days in 13 states, between
15 and 30 days in nine, and more than 30 days in only two.

46 See "Release on Request -- Extension by Commitment' column, Chart II.
Under many of these provisions the detention period following a
request for release may be extended if the superintendent or the court
considers additional time necessary for the initiation of commitment
proceedings. And most statutes provide that an institutionalized
patient may not be discharged during the pendency of such proceadings.

47 See ncte 12, Chart II.
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48
mental or social capacities. 1In three states, however, the statutes

explicitly forbid the initiation of commitment prnceeiings unless a request
for release of a voluntary patient has been submitted.9 The latter provisions
are presumably intended to insulate voluntary patients from the threat of
involuntary commitment, but it is conceivable that the provisions may also
discourage such patients from requesting release.

In a few states the right to obtain release upon request is also
affected by provisions for a required minimum period of voluntary institutional-

5
ization.JOThe Alaska statute requires an initial period of 30 days, and the
New York provision permits an institution to reject requests for release
submitted sooner than 60 days after admission. Idaho legislation authorizes
an institution to require a patient seeking his own admission to agree to a
minimum stay of nine weeks, and in Wyoming a similar contract for an initial
six months is required of parents or custodians applying for the admission
1

of children? The latter contractual approaches are of questionable validity
and necessity. Regardless of competency questions, it seems probable that
a patient's contract may not constitutionally be enforcad if it deprives
him of his liberty. Similarly, contracts by parents, guardians, or other
fiduciaries are enforceable only if they are for the demonstrable benefit
of their children or wards. Iif, on the other hand, a certain interval of
institutionalization is advisable to assure initial diagnosis and evaluation,
statutory authorization or requirement of a reasonable minimum appe:rs to be

sufficiently justified on grounds of public policy, without recourse to

contractual obligations.

48 Cf. MD. CODE art. 59, § 37 (1965 Supp.), as cited note 20, Chart II.
See also the provisions for periodic review tabulated in Chart V-E.

49 See note 11, Chart II.

50 See "Minimum Duration'' column, Chart II.

51 The Idaho and Wyoming provisions are quoted in note 32, Chart II.
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Statutory rights to release may be empty formalities unless voluntary
patients, or their representatives, know of these rights and are abie to
exercise them, One method of insuring this knowledge and ability is to
require institutional authorities to provide information and assistance.
Five states specifically incorporate such requirements in their voluntary

g9
proceduresj‘ Active assistance is not always required, howevar, and even the
furnishing of information is dependent u,.on patients' requests in two of
these states. Additional and stronger requirements would appear warranted
to effectuate provisions for release on request, as well as other rights of
voluntary patients. It seems obvious that the need for information and
assistance is even greater in those states in which voluntary patients'
rights to habeas corpus or other judiclal proceedings may constitute their
only or alternative means of obtaining release. In such cases legal counsel

is almost essential for adequate preparation of a petition and effective

presentation of a case.

b.) Administrative Discharge

Although legislation presently is effect in most states seeks to prevent
improper admission and detention of patients, this concern is inevitably
diminished by the crowded conditions of most institutions for the mentally
retarded. Oue important objective of the current emphasis upon non-residential
services for the retarded is to facilitate the discharge of instituticnalized
patients. Provisicns for administrative discharge thus assume comnsiderable

significance as means for institutions to control their populations.

52 See "Patient Informed of Right to Release'" column, Chart II.

In addition to the five statutes with explicit requirements, the
California statute guarantees patients access to copies of the relevant
statutes. The Tennessee provision for information and assistance is
limited to the right of habeas corpus since the statute does notl provide
for patients' release upon request.
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Of the 44 states with voluntary admission procedures, all but six53
expressly provide for administrative discharge of patients so admitted.
A few of these provisions authorize peremptory discharge or fail to speciiy
discharge criteria, but in most states discharge must be warranted by the
patient's "mental condition," when he is "no longer in nead" of institutionali-
zation, or when release would be "in his best interest," "to his benefit," or
"for this welfare."SQObviously, the latter criteria depend not only on the

atient's "condition," but on the ability and .illingness of the patient's
P y

family and commurity to provide continuing care and habilitation.

[ s PN . .
B sty o R et

Several statutes provide alternatively for patients' discharge which

| would "contribute to the most effective use" of the institution.SSAlthough

the manner and extent to which these provisions are used are not known, they

appear to authorize the displacement of voluntary patients, perhaps by more

3 severely retarded patients, or perhaps by judicially committed patients. Here

again, application of the statutory criterion may depend upon the role of the

K'? institution in relation to other available services and facilities.

.f Discharge is usually made a function of superintendents or heads of

institutions for the retarded. Several discharge provisions, however, also

require the approval of the state agency or official which supervises the

particular institution, and a few provide for discharges to be reported to such an

agency. Especially for minor patients, several statutes require the discharging

institution to notify interested parties who are responsible ror the patient,

who made the original admission application, or who object to the discharge.

53 See "Administrative Digcharge' columns, Chart II.

B 54 See "Administrative Discharge -- Patient's Benefit or Condition'" column,
Chart II.

55 See "Administrative Discharge -- Other Criteria'" column, Chart II.




46

] v . - 1 n " g s
| . . ! g u)| avad
s crep o1°u} ‘u g1 30 U338 1LY
: L (@) fonry wren| @) @ () :?W (v mtw me aepan| g1 3%, (€951) * IVZS® AT
: @z (©z8 (M2 |(IT8 (€)es (O]  (gyod ©zs P e . . . Jezs (mzs| (s, . 0ave0T02
S e e e e e - e e — . -
' , i1
_
' Q09
_ (sz'u) tnpy, | »ﬂNaM“ | 9deod (61¢1-u)
£z03dmsa0d | arnpe gw wOTIED 9%, viep ' Ln3eae (tz-v) . pus, (*ddng g961)
“yauoa' -31ddv £3eaunton] usj) uaass WY ! anpl 03 shof ARPY (2000 SNOTINIILS
auo 10339 33 30 eRxwyosyp.vd 27 o30m cu ! ‘ 9z u) 3 kraya uyyays fsi-u) 3 -KI 3 TEVOISA
crozs osoo¥,0s098)  osoop . 0S09M| | 5coos ocoal otows . lzvulososs . xzeed |l twwh| . Jososs . —Jospss so98 bsoof,_ | vimoarmo
| 7 "
[81°9}
_ _ suwytIe/yd Ivya0
! i o3 20 3397338 jy2ked .
t | Aup ‘0273 * ! Lu:moﬁo;oxa 2300 65 #1311
! R R “ ™ j10 ouc {{wuoyado) (ru) | (;adns
_ o¢ awaze ! .. {yul i (v)| tausjorsdyd oma O} Lru) m @ i $961) ' IVAS
1 ,, 4 38.2 PR d (v)6o¢s, - . Jsoc f . Lo soed__ . (®cock S0t (113 ] 0¢8] bors “-or__, _ SYSNVINY
] (yi's
J0UTH
| . ]
o ]leru)
, 529 (s1-8) , zzy| e et
) ‘(v) (v) (V) VW _SRG.ES.E
k442 k44111 k£A 4] 1244 _ MNo..:. VROZINY
298 - R DU P — . - - ————
uvIp
-awn$]
a i
o hanan
'
Kieanyp ueuc.._ 301 [9°¢*u)
oz (z1) -w3 uose 41T 003 (yu) skep | (g u) [9°u) 0T W ‘LY M1ITL
‘007 1rru)|  -pe avagsped 33 .o_.c_ [67u) (ond oﬂowoﬁswoi ganoy _.n\.ch (o1 W ol @ (z96Td *IVIS
*(a) te)(s)| ekvp o 33K2)(¥) _:51 (o) (n) (M (@ @ Q) ‘) sy v op rIITRE oot ozos (53] (9-a) o 020 | _ WwsvIV
onass| - ) asosl __ (msos _0m8_0s08 ceos¥ | o0s0Y.nso¥.asoi| ozaif ozosq  (wowes| _ L (£lovg ‘(2iowssl 2 5 . 50 IA e
30323 AO.
VHVEVIV
slep L3173 I == =F - -Ew.uhu
ionane 30 pu (z*0)
81 wea3
qITA WD u a o 20us5 uOTaRNTEA .
uwwnm“ H_ _M:,w_e.n.s uw‘um Sﬁu.. o..n.uuu :._.“ (o8 a%gs 8 "XV
LY - 4 S
o — o ww] L rodod |od | 81 . (0228 RO tugz -aaw *(2)o @ v | LoV 1avia o
- A - uoys :
Jouy Fnsyay
sympy
303 z=xp0 ue3 uoystuz 3o wey
uoy3 juoxs c:mhn “«m m“«...u.” MNM ' uo.u.w_u .«r_vﬂo“"ug owoom fa wora Lnayas| P8 “on
3 2 -319  osvolay | -asng Isen . - Suetyul 3o I oy 2
:n.o:uwwu _wv.u.ﬂ.uv \am““wnﬂﬂ .lwu 203 ad  -mipoxynl  ATNEIPOTYE el LSl parrerrery e 03 »dueasjoid » o ae% 3xe1 ucouuw.mu- — an MMN. :.u.wu uouwﬂ
1 suse £q ouyl pudaey uo -0y -aeaul u!.._”w v ETT 428 Jasul «u“ﬂﬂ — Bl achueauskyrd «313H hu_u-m = J—
- . 30 ‘urypas - By 78 0ojanujuex] [PIVER «ﬂy o3 ara; )
v_-w“ cum“ 39 un Lh ‘unxegd o4 g mﬂuww woya| -¥3d| -qd ves g P Avdngp 203 “I 4 vmm?n.uuouourn asya0 ad -wd TLLIVIS ANV
- [ .
[ u9sU0) 2sonboy -up|-vang 1 . 1 3 ) k] b4 2 ] £g (vaoaddy -ndexg :eL _earypany’aueany £ Ag -uu.u.o avis
| : ugyy| wm|I OV LVDo1I13dV
m>ma<mkwmm%§<_ 1s3nd3y NO nm<ml,_mm|_...u~..|«..._.m=x _ R 0 1 s s 1 R, a v NOTIVOATAIYITERD NOX .
B | NRTOA ‘11
{o ru) aga¥viay A1IVIRER 181 10 NOISSIHUY AUVYIKRN
AN 3 8 o b - AT ) @ s = o = - v 5 Lo e G-t .
Fe 0 Ny o R W Skt L SO R M AL SR A e il b Tow b e, Mo Rk RRMET o -
SRR AR N SR A

rl .

By o AR A s e T

IC

PAFulToxt Provided by ERIC

E



L

N
!
[
3
.
N # - e 41 - -
v, . e _ FY Y ofs
| ‘ 28 39 , 1
uR2IPYITA ) i : [eg<9u)
T (ee ) s s1°u) 3o 1y 2/1-16'Y4 :
. , -nmﬂcmu.—umn ‘9+u] [9'u l9°u} ‘mu An: ! €961 *IVIS
, | 19°u) 1-§] 1-¢ . . ‘u) -cf 1 58 1-6§; 1-¢8. SI0MITII
' o-g8 z-$ 268 28 | zsq zesd _pussieuss (CI0) 1 I (ormdf . -1 = 1-54 {9°ul] _.w.,: L2l — i
’ T B 9 ze°u) () uoesans a0[zeul : .
’ 48P iy uov3ans 10 wyoysdyd awigojoa| (1¥
uey3 ouyy £ud* 387590 -nsu’ 3eySogoyoked[-uorl St°u)t oo
(1i°u -9d (jruem Coinons 3eydorous 19o7uy75¢ 3sya3s| -d0) 1zl 3o 99 d1ITL
osg skep wros)  3301.u)s U] fv-ui , .M”w a9 o  9d* 33723 e7uoA8d | vyoked (euorado)| (2) anpun| 12 33 -ddns 59613000
; e SIaTAl(2) (M (D (] <~ mmw ommw zzes| 1168 Licsd w26’ (9) L1285 n1es (Q)(w)zze! () 1688|2268 gics| otes; | owva
} 6ues ozes§  (3ozes| ozes ozes] oes)  OTEH b —t {e1+4)
__ ! Q-asuwﬁ NE ekop Karin : e ww
-UdA)) VNN 4 il ! ¢
| 005 a0 9PIeYIRTE s vavs ou :S;.. (1c-u . .:nm SM-. Sa:m...ﬁ ATd
sit <if as 518 | et 18 I s18 .. <1 : ereu) VIR
uoy 1118 ' wol T _ g e e ' 88 S1INL
R11as : € -PIIY . . .
m 30 ®sn oA}l u993313 (v ul .MWN -OW pu® UPTIPTIYD ; n—uwn”w ¢-ddng mom—wunow
-.a330 3%0d 6762 urd3ta <28 0525 8 Igoszy cosz €058 05T 5 VI9¥03
! P4 {811 17 soszd_  sose§ soszs| S0SZ 4 .- - . TTyeas
H ]
i _ foc+u)
393U .MNW
usyoysduyd| (1) 1
30 3332u99) PITYD, ssee|al . : UPTIYD 30 udwoy
\ tpr7us o3l 103 £wD1393287P 3 .qunu_« —wun 108 08| eof 1 __ (@)1zo8| 1208 1208$
sos} <o — s0$ 508} 1.5 - i e ot RUIDY RN _ .- o
st'ujfoe-u)
| 1z 944
~. aepuny 35 13 T3LH]

REMIEE [£3]°31 (2) (- ddng
Fre350 110m @ ® «f <@ §961:0961) *2V1S
-on330 130d  (€) (€3] f 1€0§ 16081 1€08] 4 _ Vanoud

(£)1¢08| 1€9§ ) . ) g 10 FUU R — 150 GED)] 1°u) _

: N (uoyavy IWIODOX) g1°v) 91 9i31l ’
! STuF1D susyRAH - ()] [gz-uj}[¥dns 4&51)3C0D :
ol 193U () 126S§ [8z-u)| vessh 12664 JEVEVIEA
12564 —_— b -1 -
i [4°u)
! ju038d
~wosuy [9z*u c1°u)
. Inpe [Lz°u) hooaed K1 131l
' =0 3s13o10yd4nd, -mo3 . (*ddng
; s{ep uUPADL | aouyxy pue uwyoysiyd Luy 33[¢1°u) §961) *IViS .ZHU
hisys saox oy _ 203 ' AL ILITAL] woL18| ®SLTS wss18| ®SLTY) 1n.~.—!m.. INO1IYARNDD
»GLTS 5Ly, CETAT S qcL18  acLls ] nnzn. LITA . A _—
=} = o= == - T8y aou
E:MA u:woi!u_ »“o_.-_” p— -pvV £g o Ewuw e ue fay | 3ropV Eugﬁ i
1paod usw] ueypl asent  wea AUV I oy - [ oranafioyans =3.“H—M s #oueze 213 | -om S-wu .w_w Labdd I ‘ - og |dox | eaf e 7wy i
20, - - o -,
Speapic ) 10 bin -n-—wm - :.u- u:nu .Gn-u pesws| -va] 3uByy uorFjasurlvasul” HoIcRpUOD UM H”. 05| 33e3g| auep| UCIIPITIT Nu sy
amac 233  SUOYSTA0II .lmo ao3 G.uwm Jusa om«sw .a’u; sy £d 30 pof ~-vang e3wy oY - syqe|-7330|  3ofueaus M_m< it aaynt £y £
r.c.on Kyaofwm 9 bl & . Qv 10 ‘weypasn .oxof ww .32d -qrquo j3IVUTWEXT [ UIUPH 170ay| #3935 pavodtavdng H “au Lagsasaur 180 19 FIALVIS GV A
Jauryy :uo: uo.' d 3 +3u0xwg 4 -ug | - yuIR - n ~3ozegl . eypaena’ smava Ag !
-9d xg Tavs0s PR JusTy . T 3 Y 3 ¥ 3 ) 3 twAcaddy ™ wm _ L m SIVIS !
| - 14d
0uvi08IC vu e o A — s a9v1d N o 1 s s 1 R a v NOILVO14211¥%D NOILVOI
FATIVEISTITIRAV 1sia . > ANVRLKANRTOA 11
- 1* v qiqivizy A1TIVIRER an 20 ROISSIHAY £
,H. .MM /,.rn.n u* .,. rs.,1 .v . QUGMHV .,Qv " .nc SR .A.,, ‘ \/ ) SN v g _wh A L Y /,.~ ....n, ] R S g..., .. - ,;\.L, 3 ..,.. LAl ” R ._4, iy .uJ A . .f. . LS i .._— PR ¢ w'..ﬁf ) N
- bt R AN S, AR - D » . - ) .

. - .




48

AL

| .
“ g
. ' (42°u) _ .w.
! vuw-&o uqmw
-uwus| G23H
[ty u sk3p ¢ uwpa POt pum-9 pu (s1°u uo uu ,
5
(1)sz grrulf  osom 0, V bt :.“Sw i :L ._ (-ddns So61
‘
[14:H] (24:1] Svmoc., ) 608§ :XoomT ..o“w. lopeu) tonr] sausyIed usuuwﬂ“ (neu QM%_A W R £956%) *NRY® 1918
§08$ § . P 6088 ¥ Gmﬁ.ﬂhﬁs. .o.u_.mon
skep| skep 14 82T
(£203<w239d faxys) uey upyoysiyd {vu} (g6 ‘
. - : 1)SKVI*NID
9vs| 685) I U B g [eyu) ] [€y-u) ) 8| us| oS g Luss] o8| b SLIISNHOVSSYH
wp) Aus {9u) Koz-u} fou)
- 228 t9'u) o _a.u:
33 .wum:._ shep mwuf {9°u) i 9:u) s sduoy {*ddng
88 2g2lieyqa 2a0m MM 19°9)  [o-u) e8] e o s ec f9°u] s . 31 _ €961 499612000
[4 _ - - o J L I i } | cesflatu)li9tu) {9v)| ces| {9°u) Les QRVIREWH
(9-u) 9*u) {g:u 9°n . . . . T ol T T
)| S, 4o | - S foruyf (oew)l 1. flawmy . ({3 ] i R - | I AL i (eru] aNIW
%'9°u)
. 9z 91311
m. ) {zru) (2o ullizy u) 313 i R LA cron) o 0t 30ns se6t
996 (I7°u Al (A kAN : Oy “uj - T 003 20561) °IVIS'AN
8! - 4o kM wm._ B 1kA )| I E UMY A P2V | I {9-ull -22§ I R [(Dogt .. .| ossslfou}{lom)) __ | _09§( osslovu)l ___ | o098 _ | 0y§; VRVISINO1
'3 {
tei13dsoy 3o _ [9°u); -a 3 ™ . (S1°u) aand . {9°u)
osn 2A33 _—c..; shw ﬁ Anvs_an :w...—_w [9°u) —wa“ A M 13 10 i €0z W
29339 3som| (2) (9)) 0A33 TNV go0 ozof  (€)}{9°v°u) €) ‘G ( —un._:_ ool el . o
(2)0z08] 020§ 0708 €£)020% 020862020 0208 {9°u) 02059 0 <1) a) + 9961) *1VA5*ATY
ﬁ 4] -02 —_ [34] | [9'm [9*u)l 0z0$] (9°v) 0z0f§ 020 RANINTL
2191 ﬁ ukzp E.,. :ow (=) [9¢*u) - fo- - Imcm = m e
s 1171881 £191° 1191 §¢ uyissl  L19i B B . .
—_ . 1 —- — s huoesy i o4 fov") forel . . a0 awpsibibotidpseuy | e (1l e 74360
) . RN 70 7 | [PT U RN A LY 7 R | Tk e ‘9g°u] el
tle1u)
' skep uey \9'u) (A1 100 feg gerh
yos-{¥33ds0y " ‘1'u) Q.&w $961) KOO
1 ss8 A st .9 st¢ | . . ‘9189 £1° 654 €1°588 ‘€18 _ € (14} 1§ i yroL
{r+u) ‘
U933
' -vd 3o
ues sy el u)
. (Aepraa3q [veu Y 4q pe -uo In3nsy 22 91311
! 1333-A3u083) 2021 juyodde uwyoysiyd « . 0
H L0€1 JUSEI WO _ sfep ud} L e 20 juspusaujasdns 021 usyosekyd &Mw: —ﬂnm g A“u ‘euang) gomr.
o - /)
. [tors e 8@# I sozui L . s = _|SQ21Y __. . 107194 Loz Joz1s . . toz1$ | ‘pozisE L0z18 | Yoz1$ nculr soz1§ soz14 éﬁﬂm
N— oY CO“" CO“U — A s RS PRTRT S Al - — g go = omememm——
uoya juox jouri [ygunb| wea| Auv | aouin -eyup £ nazas
Touos -ae 103 ooy|-a7am| 203 104 uoys | s103 UOTIUY IO yoyr| Aut*  hinpy ROuH
1193300 10]  suorEiA0ag -120) DE¥0]0Y uryp| voun » 28w -STUPY w32y -3 031 oousasgyexy |[ouoyr nayas| pysH| gl uey 30Z | 104 204
29430 113 Kagaofsy £q 303 -3end|juera| 03 RIxed o U9yl -3y 03 MangueTInd o e e A -spomKousByful o 190 oy 10 .:ul uc-ﬁ-u?i
.susg uoye oayy 13 .gg|-3ynb Lou.:_u asy3 .mu Y31y vora  yIsuy-3asu OOVEO 303} 3FVIG; IUPh,y Tasu kg q ow o3y
ueIxg usae, so| -su| 30 ‘ueyp a 3q -vand e3wy 013 e1q®] ~1330] ofnsjuy , paIIn
-ucr.«eum qu Suniegd & pywao0y E.EA -33d .Aamr Oy3ocujmexg [w®3IUSH 17rAV] 9383 5) parog} aedng wwuu< Hﬂ“.n. - Nuu-m P
~ol -yu - assamul a9y 2 2INLVLS ANV
AN TNASTRTHaY B _ L MR jawknbod word  Tovia |_ * ¥ 3 & 3 ¥ = 0 Ag tvaoaddv | noexy v beypaenot ueang &
: Isgfioad NGO A, SVET1dd -vd ; E 21V1S
: ; —t - [ 0 ...1-....8 .. 8§ I ] Qe X A N0 LYQXIAIIRAD ROILYDI194Y L
- e *u
giaqyviay XITTVINGR 3 io NOTSSIHAV XEVEINNTOA ‘11
T 4......4};uli{l!.l¢l%«» e N 2 QA PR ke 1wt 7, Ao > 32 5 ,
‘ IR Cho R bl RN et 1 G W 0 i D e e e A A Sy
. R . : \ - e . AN NEEMA .ci.z, H .,.?.,: R~ coth o
R - L e R e L. . T LY t oo T T . tL ~ . ‘




£y
4

S v g

¥
!
(o)
<
| | ] | . o .
i .
_ '
{g¢ uj(Avpyaay
19333 -A3nend I uoyyw
usypaens 10 3ue} -11dd : f ¢
r -ud £q paisanba uwy uno ud o5t gs om_nn ! )
acuapysaa panuy (zs'ul (€A1 £ . . "u]p #§-u
I §)‘{€> -uod D a%amyosy A13dacad .:vvﬂ.uvﬂnuom —cun_u wwuwW. :mvﬂw _cn._._ 9z°u) Ligaldd Pryd‘og 21211
! € Lot §°59 € (01 £ 20Tl zo] ¢ ¢ . . , 975 #a3013| (9 pur 81 (*déng
‘L0188 “(9)¢"L01'2  LOTF ‘1°70188 :o:.;.MQw_ ._Mmmw QSW ¢ nmw.w o -v) u certoreacd 2P 31[S1"UlRano 3y §961) " IVIS
P 1- (AN \ g . 952851952 8] 9$ f95°u) 9'szge sehd 19¢ o) J1-g2§ 1-6z8[17528[ 1°628 AINIAC AN
} ! ' fc1u]
e S | (uoys3acad ou)
, — — R~ v Y —— J— . ] SO M
ouoy
. (8°u) [ ~n79
B ] (g-u) -m09
“ i wmov 2)0€0 Ajuno Fst-u) P1TY]
_ 01088 o1 2 (2) 4] ) (1€
, | — S . . 01058 . [ 0€0 oso$l __ | oco8 .,onmoj (6561) 69 4D
12
1 aspuri (€€ €170)
(Q) Ks17u) . aonr|(£561) €€ 1D
()00 D (1) (q) (1) (3) (1 *IVLS®ATS
. - - ] — 010§ §} o L | _ ooe$ 0o¢H] oot $ VaviaN
T TE
(2) (1) (1°u) 8 (-ddng
Dos o7z} K2) (1) $961) " LV1S*AZY
(noss e S R R .lT N —_ o7zt VASVIGER
‘ _ SUOTY,
; | | | -_._uuu%u 30 3,dop
skep Kuand j6ru) (7Y . d1qrided {1s*e1ru)
£303dwars Vi @ wyyITA @ @ @) 90€7] 90cz8| 90€Z -o-mcuuumumwmmm 0g 1332
] L1)6Lies . socz8|  (2)60528 __leogzs 6o0€TH 60€Z8 ulxdl %028 10 GORFOTHAUA ORI fveu) ££961) $3000° AXY
! ACR T -1 - - o SN2 O POEZY R  SAVINOR
! ' ! - o JUNE [ (S S AU T DU B O €1 R I R B ~|teruifterul {9-u) 19°e) (9-u) [E19°9) TUGOSSIH
[ o169, 1mdioy 0 - == T—10y
Yo69$$ . 21 z1 |3303s puw 1030033 sjusjawd 0013 Al suwyoysdyd onlf 1 -ujz1 A
1.1 - . I [ DS RSP A el b _leo698 __[6069 21-6069 90695 60695 21-60698) 60698 6069 {os-ul
s1-u} JouTm (2561)3GCO
69¢35 I e A — — 69299 69299 el 69L98 69L99 6929y  13ATSSISLIR
) 8r°u}
ch1p weayl SISTMO (.4dng
SL§ si§ st 4] st $961) " 1VIS
TR T : e i == Spiitii—tGis (5%u - VIOSIRNIH.
i ' uota uo ACUTRROUY P uoys uo13 4
-37w aoy| &g =3 av| JOUIH - SYWpY n3313s £ L {npV Rou
_ . w00l oisyaond Jn uepyl asont  ues] 303|304 i uoyysyn| 0a03 A foursy| uoyatug 30| uwoys uuw ~uwm uwn _
.: o] 20 AataofeH A 10y -3wnod -39 -312 U9y P8WIY 013In% Elﬁ 03 Poudae3ysad |suoyd I04N3¥3L 30917
1240 13 uoys syl 10l usui 2q 03 ISECEEESRLE -..Luoz oy UuoyR-13ISURUOTINT peIonpuc) Uvym -ppow| aeoiul Fe -vd
-susg w1xT fcou-m Juppapoagnl 393Ul 1920 £g | 3yB71y -sang 93sa |-338UY wWO32Y| -3330| I303S Ag uey { Ag [s3707]
ﬁeoﬁ 3 Tm 3 _a@ 30 ‘usipamny 3 wng -jagpligpfu o33 wT I B EX 4 1T *P3IUSK e1qs| 033§ 20 -3 olv 410IV1S aRv
-®d w. — ‘jupawg Ag paw0y - JUTY 13wAY] pavog] 0q O A3awg P4
- it ! juesu anboy -u]] v H a ° 3 1 1 [ £g 1wAoagdy paa1int-3sea93ul 19430 19
32¥VHOS1A A R W oo..l._lu b U913 aov1a -nooxy uewy _oyueypaenn®juazeg A arvis
ﬁl.maas_,_.m_z:uz lsanday Ko 1 ,vi1ay -3 N 0 1 s s 1 [ a v NOILIVNIJIILUZTD NOILVOIT1dav
-_ — |
(v ru) ciaquviay ATTIVINIK, iH1L 10 ROISSIRAV AYVIRATO0A ‘11
|




50

f9ru);

(1 a%e)aucmyym
-moo I0 oBaRUOSIP

(€)
* (@)
onzs

(4}
o9z
. ‘0z
fe9u)
! [C))
. [€9°u)  o1g$
+

({103d=da32d)
t1es [97u)

[ooyds

o3v1s 30 asn
dAT13039 $0

90§ ‘9038
. {
AQ3uSY
30 129
-197u¢ 3I83Q
[ S04 IR V2
|
@)
' ‘(1
[ cely
) gy
; }
A,
— o —r————
} ‘ )
' | uwoy
. ®33911a) |-1puoy

a0 a0
13
-eug
AU9T1
-4
IONYHISIA
u>~H<waHz:k—“r
4 - o — - —

[9'u
zicd

90§

[k4¢
‘ar

veery

JUom
-3
-To,

uoy
-u2)y

Lq =3
Isond
-9y
ueyy
Ju973
-vd

30

I

f9ru

[yu
90§

{yu
T

9 u]

JussuUS)

i
€1aeg paysH
-393uY 29y}
30 ‘uv}pasng
‘3udzeg

ﬁ
39 Jonboy

N0

svi3

43Qqdvidy

'
!
. ! (9°u}
[9°u} ) . [9°u]) [e-u] H VIRVATASNNIA
. : o— .. .
. saey30 39 L3,
TOTSTAT wwu 80 $39388 10
YI1uol [#IueH & ien ayeq¥ vy (7
pajeuliesp uoyany A3 w u« 1)0€3Z s1°u} 9 u] 22y 4d
(Dy3sur 30 La3130W od cqwo A (1) (48] j3ouTE) (G961) ° IVIS AT
944 (Wsus ) $90§4 0zz$ { ozz$ NOITUO
U I 4 .. ] V “ (20 - — m mmwnmmn
(z9°u] ‘19°u]) (1°u i X atasy |
(o)) asj8070y"4ed (* @ (v _ nS 9961) °1lvis
(14 (®o1e§ [19°u} [(29"u) oO1¢8 o1¢€s| otes 19°u] YROHVTNO
- .- - r—— —
| 65*9°u)
[927u] . 2515742
Juey H ‘18791311
odmo! — (*ddng
(9°u] uryoysiyd ot 3y(s1-u] ! $961)3000° ATY
Z1¢es [9-u}y [9°u) T1Es [9+u) 1:¢8 (9°u)] 11ed 11€§ 1IES orXo
dooe o S —— — e — -— — H —
i
' 74s ‘Sz ANATL
! ( 2dng 5961)
f1ru) 200D A¥NINID
90} VIONVQ HINON
1448k ]
(*ddns ¢o61
[17u) $9961) “IVIS°HID
L _ %ﬁn. i - ocf 1 VIT08V0 HINON
[9-u} {97u}
sley] 8033713993 | (uory [s1°9°u])
-vd Aq Kaxys 93vATad 303 Aod| -n3 3044 (-ddns 9961
{prsonbguoyd 03 ajqeun snorzed{yaisuy ad KauugRoR) MY1
[9:u -do} (9°u] s{ooyos 0IvIe 103 meIw)| 22y [S1-0} o1 3% ANIIOAH TVINTR
z1y zz1y s 0z18| oz18| ‘1288 zz14 (9°u] zz1y zed MOX #IN
[£°4] [AEELIRR £ 4]
pavog UOTIVNTRAD m”amzm
1937d80Yy pus‘uoyil| 9OsUID [wIO0S I €1 [3-u) 9961 .aa:w
€1 l-n3138uT 30 J3eas|diyspley 3o seswd| (V) (V) YY) $961) °1IViS
. ‘7188 crezri(vIzeess| € (@o'(B)sss| o1s o1§§ us | onss 01X KiN
ﬁ :O.«_.l — == e e —— —— s - = -+ -
- $TWPY
0103 Ag su033 uo33 aw,.__n M”M rﬂu.ww uow_ww
qudy uoy 3 -od - wpow. Byinajae - .
-vanduoyang - 03 SouRIvgeay wooovko 1eofur 30 3% by a0l . & u““w uu“«u qinIviS axv
ng-13I80] PIIINPUOH U viqe| -3330] 33935 03393p03 3 vy - -
=July el uoTy mh' u ¥ m=u XZ 1®PIUVOHN 11vav] @3was 10 ulﬁSﬁtMMMMNﬂHﬂNﬂd. vﬂ“u”u i xT Aq nuNMU divas
J -1 pawoq .
[T 12 -93-383193UT v 3G
a0v1d 4 - M 4 * 4 v Ag (waocaddy ue freypaenstausisg & -
. N 0 1 S S 1 R a ' v NOTIJIVOIJIIXINLD NOIIVO1TddVW _
ATTVINAR INL i0 NOISSIHAY ZYVINNTOA
Ve e .m. e CAR S R r« &
[\ A




o
e 3

A,

T e TS, e NPT SR
AR A 2r RN R R R R £ N
2
i
L]
w ,
| | |
{s1°0
23wdy
[85°u] -vewd, .
9tz Sujuyewaa pud 100 9-u]
A skep ; e 9300 WOXJ ITFUNY pue [GZ°u L€ 21311
w2 cqzun | 19-u} “z1) 01 A19%31 3Isoxi(go v [9°u 9°1°u T 39p;aueld {*ddng
[49°u] .o sa0m 30U ; k Hts ety ] crisl 1oss uoIpI YYD E&:v&. 913 | 9t let] 914 un 3yiod 3 _mgznmm:m@u
{ .oouzywess . s | ) eud ZEIH 118 £118 (9-uj Herrstenis cuis| cus ! VINIONIA
w m 1£97u]
| , (uoys3A033 o)
_ i ! INOHNIA
T ST . sKep ’ 1 ~
) [ OAT3 ' ogeudtey 9131l
(L101da929d ) i [41 41 upyoyslyd {1'u] (1961)3000
: I3t A M - s1t1§ I - 28 st ‘o188 i crévr8s! w1l 18 HVIN
yo- 1 } RET] — T —t—
| 202 LHOTIVPARINY Tw3IME) 10°¢§ i[g1 vl
- (1G] 2 YITWIH TTaudl ‘202 a_sn.ﬁ«&
cars o 3,deg &q paanid ={%5S « .-_mecu”mv
s €26 de 30 pmujeauyen *aaw .om.z. 3 ()
EEY ANvﬂwcucou EIELT00:1 0 ‘26 [1°u] IVIS TIAID"ATY
91§ 218 ‘6488 (2)ET* 6485 o1$ hrate 6§ 6§ sYxaL
—_ - —_— — J— -l - A
aouwy
IPAQ
_ 107 3w ) ] 30 [9°u]
103uy 105] 10§ ogulistiel] g1 33 31311
! ) @ @ ¥ )y (@ m.m&.m wwmsu%u
y— - ] oisst —_— ||+ . —_— 9055 —{ zogssizoeas 108, 10581§9-u}]fou] fo:ul]_1oss] (o-ull 1058] T05§ 1068 AASSANNZL
i ‘u
_ ' w230y shyd er-ed 0t 91311
- $090; 1 | 60%0 1 ypur 3s33010yd4sd (1°u)} ddns 9361)300D
ot ! 209088 150908 [S008 50908 60%05) 60%08] 6070+ VIONVG HIZC "
B~ 6601
I T §§ 95601 P $001 .
119%3 Y07 TTTON = -] e 91331
. e =n$ 00388 290181 1801 1801§ (1-u] ¢ &aw.
1601 196] (oo R " 5601 5961:29(1
‘1¢01 ‘(51) earas ‘1901 SKV1 30 3000 )
o dosesst —— e - 1968{ 11688 _. e6f 1868) | 1968 16688) | | WrIonR 0
JuaypIdxe .
10 §°4>'9z 91331
. Kiessadsu &l [g9°u sueyoyeiyd omy f1°u] (9561 ) SHVT KD
{18 {99°u] 9 1§ 8 [sg u] 6§ 59°u] 6§ [ 1] QNV1ISI 3q0WN .
oo =T gl S S sk N Y 2 sz - - SRR WIS WS FEAES — e e 4
Kuv [ aou o1 UoTY
aouy 103 uww U9t - 97%pY Aa sousdy ”uuwn uers Koy | atnpy| acutn :
: a0~ #UOTETA0I uccu ssea(ay 10 wd - | aseey uoyssm]| wanj 03 guoy3 10| voya vmo: ~S7. usa|s0g | a0g | aca [3ver3 i
. 1P KayaofeR =37 103 ur - Ag |-y o3} wo1a -py 3933V -ogf oous0393g |-epox| aedqnayye Py 10 -3738 -ed s
- I8 ueud -oyay . Jeooov|-1330]-u1 3 1¢ woga ] o AINIVIS QNV :
#319331D fO 23y} ~MO0y L |- FUCY &' L A11ed paaes| 4s1y - wangpoyanaporan PoaonpuoD ue 2uep| .25 toyawu £a #q 03 ;
13310 | -ouag L 39 cedpaamnl _a03ur eyl 3o mEpIIsuIEFIes b cwwq $3w3S uu-“m w93t J1ddy{ yuexz beagnb avis i
) us e aazo3| - 1
1:0“ cmwm _u c.u uo%c.-x 30 ‘usypaung) o 187 c“? M_H uojavujlwexyg [2ICOR rvay pavog]399nS§aozea| eazy] ~oy — wwc“m auﬂ M
- - = | ageaed £gl | - hal hd A
Eve— yesuod ' 3 senbay us13 v 1 ' ' &9 194028V [ naexg ueuy) vy pawno‘ Jueavg Agj {
INVHISIA ) i Tof -eg id0VvV14d + !
IATIVISINIHGY 1sanodun N O g sSvala N o 1 s_ s 1 R a v NOIIVDIJI1143D zoun<ou._mm<F .
]
® ‘U .
t ! aaaquvia AT1TVINAR Inl a0 NOISSIRAV XYVINNTIOA 11 .
§
.
i
1
]
i
i
o e TR i ~ o v iy N - > e i\ & 5 Do My SR ST e - . < o T LN e L TR IPN i /- - " e Npast ek svs PRI g e e Al ge e TamsT Cap o L K i
‘e /\ e At Lk . Npaty sl ity K S D i e M g R S T L o pas Bge AN v s 2 o g e o s 5 Tl L s e i e e o r b _ - S N P i . i Zo il it e Ll g Y
M . . - N ‘ ) . . V] e e ., A EAN - N [ [N s 1. P 2 s
4 bl 4 = * ¢ N f - oo d . b b, Hrr - AR wn \n<.w\ 4 ! - V4 ! w\ // 4 L . . N .




POt &
R AT

o !
(¥} ¢
3
1
:
1
- . . - §
“ o . ! _ ) _“
! ' '
1
t —
1
I
|
Y I DR S I U I ; } o L
(uoys3noad ou)
VIIRNTO0D
A0 10141s1a
. ey - — —— - — —_ ] W - - R J IR
i skep K3uou] I~ f
h (ua93y332 ueyy 29%no| ze'u] =uau
23e)udmIjE Joufsyuos {auc £ skep -X3
K103dwaaad) 80D 10 ]PACTRI X1$ 39332 Ivz°u) %3 8] <oz ey £32343 | {2 u)Iej8otoys4sd 33puny 6 21331
€998 €978 A7) L €48 coHs ‘L2983 ‘ L2989 Ly ¢ ueyarIkyd [s1u) PIIuY  (£561)°1ViS
i 4. - - —_— e - - Sevns 4 UM .Y 1] | _gvys £ovH ONTHOAM
hpou  ske> M2 {9 u) A AL {1L49°4}
c1933% slep « (Dol oRyo, 31npY 167407
. ¢€ 1240 01 {y-u (¢ -384yd »,3uet3wd]l (1) yS17u) 77 €5961) '1vle
_Xezzs @ory _ @o . @Y o kaod ). luculvensy (gs°u __[eeru} __Izm) vers (o8] 01§ | tomu} 1)015(1)01 RISRODSTA
nw.wu.—_.* : wn_.auu o...;m
d *u]f6-u "u 1g ¥
(xe-y MXWW MA_:X_ _02“ :.A: «a 9597 wpun 37 l9:0)
(©) (1] waraneri®e o q ‘ [9'u) @l W) -ddng $96132009
L 15928 | L5928 L5927y S9zs {592 %97 9 v
- £4929 e o _t2s9zy (15972 . 1 pergss_ _ [9°ul {9'u) I 1174 959z5] (9°ul| [9°u} {9°u) (9'u) 9928 9592 VINID¥IA 1SEH
4 0y 29 3O mw.u_
;
>uu“uwoﬂquw “onn ﬁn._wwﬂwuummm._w“u TN.—; ¢1°uj gcrydtzL Q1INL
oLty 0515 ons Lk % 071 o¢ u) by S et b @ W (7961)2000° AZY
RS o7 i =z mmzm. of -mxseym 43 R e 020§ 02088l lasu o : oz1§] 0z1$ uzts| ozt§ NOLORIHSVA
R i _Wcuoc fuy 26uIK Uo3e ¥y Tmad - S TTETTACY e one e e = - - -
9389794 10uTR|4q 8% 204 203 | Jua3y {s3mpv £q 81033 |£7usly uoy3frazIs ua3 ¥
uoy ] Jo¥ 203! asonp -ed uot3 uoyssim| 2103 [} -epoa| 20 {n3IyIsful 30| UOTE =313y Auy | 3Inpy AOUTR ¥4
*}12313) Jpuo] sSUOISIACI juom ™l uejpy -9y) uad 4g | osway}-yarg pojanjuojany -py 3933y[ e 20u2107233 aoooy| asoqul 3o| pesH| -sywml Ag oq 03| z0g! a0g] 20z| 4a ﬁ AUIIVIS aNY
12410 po 313 K3jaolwy -3ym -3end) UIUN|-ITIRK—forirpyrs -on o3 wnm |-jasupyasul s1qv|-1330|33%3s| 3¢ lpv a0poraen paa3nhy 31719
~audg -0 30{3uaT13 ﬁua O -asaur 2stan Jugrd-rumR bt | 231 |_pe3onpuon uayy 170ay[savag| a0 uuonwu._u-u&ﬂuxn -2y o8y avis
p.aua3 Aq useg| -ed PRITNDL 36 cygypaen 3 -jad -qdfuoTavuewex T3USKH avog|uvuifyiddy] aeazy r
g ucys 308 30 ’ 3 b ! ' g1 P g Saaeg pd
- - . bem10 nGPI0FO! 4
: Juaaxy juasuo) e onbay ~ .cu o 3 I S Py i 3 %4 1#A0addy =3 L 3s0203uT 2043d 29
mu%..xoﬂm PR— — U 29V1d . beppaens‘ Juaavg £
m>:<ﬁ.w~z.za<. 1santRy N O 3 SvVi1ax -vd N [} I S S I R a v NOTIIVOIJIINED HNOTI1IVO1Td4dYV
fe vl aIquviay ATIVINGH Inl io ROISSIHAY ANVINATOA T1 ,
1
H
|
1
W
i
s .
!
2 M Sl oy PR ¢ oy
P THLT ey o ! oy ,m.,,...w.., o, S oy S S e g bl o N O T AN
L I fe : " : .m:l., [ AN ) . ;.w, RIS fm_n i N .mi. %wr“,.., CES | X FEES W
B s A o A IR S ~ B0t ot e




RS

<

- Ty
5 ¥ B
o N .
WIS g

v L -
s L oot |

.
AT
Ntsivumtsmat

;w,-A.
NI RAE
AR

A O

[

a.

53

Chart I, VOLUNTARY ADMISSION OF
THE MENTALLY RETARDED

FOOINOTES

An admission procedure is '"voluntary' for purposes of Chart II if it
falls within either of the Yollowing classifications:

(1) A prospective patient may apply for his own admission (if the
procedure also provides for application by an "interestced party,’ this
provision is also noted; if the procedure also provides for application
by "any person' or an "official," this provision is not noted, but the
procedure is charted again in Chart III);

(2) A person legally empowered to act for the prospective patient may
apply for his admission (e.g., a parent for his minor <hild, or # guardian
for his ward), but "any person" or an "official' may not apply (if the
procedure also prevides for application by some other "interested party,"
this provision is also noted; if the procedure also authorizes application
by "any person' or ar "official," the procedure is charted only in Chart I11).

Application for admission of any prospective patient, minor or adult, may
be made by his parent or guardian -- A,A,M,D, Draft Act, Arkansas, Georgia,
Towa, Kansas, Massachusetts, Montana, Nebraska, New Mexico, North Carolina,
North Dakota, Oklahoma, Rhode Island, South Carolina, South Dakota, Texas,
Utah, Virginia; or by a person or agency having hisg custody -- A,AM,D, Draft
Act, New Mexico, Rhode Island, South Carolina; or by an adult next of kin --
Georgia; or by anotl:er person responsible for him -- Iowa; or by a person
in loco parentis -- North Carolina; or by the manager of an institution
in which the patient is kept -- Oklahoma; or !— his county governing
body -~ South Carolina; or by his spouse -- Texas.

Application may be made: by the prospective patient's relative or
attorney, with his ccnsent -- Illinois, Indiana; by an relative or
citizen -- Mississippi.

Certification is made: "by a team of persons with special training and
experience in the diagnosis and management of the mentally retarded,
which team shall include members professionally qualified in the fields

of medicine, clinical psychology, and social work, together with such
other specialists as the individual case may require' -- A,A,M.D, Draft
Act; by a "designated examiner ' who is "'any licensed physician or person
designated by the state board of health as specially qualified by training
or experience in the diagnosis of mental or related illness...." -- Idaho;
by a physician who "should be a specialist in mental cases if possible,"
or by a psychologist who "shall be the state director of special education,
the superintendent of the training school, or other person designated by
either of these two as competent" -- Wyoming.
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In addition to the charted provision for '"discharge" upon request, there
is also a provision for '"release'" (without 'discharge') upon the written
request of the patient s pareat or guardian. The request must be gracced
"not more than 48 hours' after its receipt, or else institutionalization
must not be extended by petition for judicial commitment -- A,A.M.D, Draft
Act, art. &, § f.

Request for release of any patient, including a minor, may be made by
his parent or guardian -- A,A,M,D, Draft Act, Alaska, Arkansrs, Coloradc,
Connecticut, Ceorgia, Idaho, Iowa, Kansas, Kentucky, Montan., New Mexico,
North Carolina, North Dakota, Oklahcma, Washington, West Virginia; or
by his spouse or adult relative or next of kin -- Alaska, Coloxado,
Idaho, Kentucky, West Virginia; or by an interested responsible adult
or a peace officer -- Alaska; or by his conservator or a person having !
his custody -- Connecticut; or by his adult next of kin who signed the !
admission application ~- Georgia; or by another person responsible for his
admission -- ILowa; or by a person having his custody -- New Mexico.

Request may be made: by relatives or friends maintaining the patieat --
Maryland; by another -- Virginia; by the patient’s guardian -- Wiscensin.,

The charted procedure for the mentally ill is also applicable to the

mentally retarded because mental retardation is specifically included in
the definition of "mental illness' -- Alaska, § 340(10); Indiana, §§ 1201(1),(2);
1306 (1).
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Sce the procedure tabulated in Chart III, which is woluntary" insofar as
it authorizes admission upon the application of a parent, guardian, or
other person legally empowered to act for the prospective patient ~-
Alaska, Illinois, Kentucky, Louisiana, Maine, Maryland, Missouri, New York,
Ohio, Pennsylvania, Tennessee, Virginia, West Virginia, Wisconsin.

Examination is conducted: by a "designated examiner' who is a licensed
physician or purson designated by the state health agency as specially
qualified in the diagnosis of mental or related illness -- Alaska, Idaho;
by an "evaluation board...composed as follows: One (1) member who is a
duly licensed physician of this state; one (l) member who is a qualified
psychologist; and one (1) cr more otker members to be selected by the
board of directors" -- New Merico.

The institution may be: '"located in the state or in another state" --
Alaska; "in or without the State" -- Nevada.

A patient's request for release need not be written, but an interested
party must request ''in writing'" -- Alaska, Idaho, Kentucky, Montana,
West Vivrginia.
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A patient's consent to another person's request for his releace iwmay be

required if the patiert was admitted on his own application -- Alaska,
Colorado, Idaho, Keniucky, west Virginia.

Commitmeat procecdings may uot b2 commnenced unless release of the patient
is first requested =-- Alaska, § 070(k); Idaho, § 320(b); West Virginia,
§ 3657(1). '

In addition to the charied provision fer a commitment petition to be filed
by the superintendent or head of the institution, judicial proceedings

may also be initiated on the petition of the patient, an interested party,
or a peace officer -- Alaska, § 060.

There is no provision for a commitment petition to be filed by the
superintendent or head of the institution, but upon’ his refusal to dis-
charge a patient on request, judicial proceedings may be initiated by the
person requesting the discharge -- Kansas, Michigan, New York.

The patient wust be discharged on request unless he has been committed
by certification "on the reguest of his or her relatives or friends" --
Maryland.

In addition to the charted procedure, it may also be possible for mentzlly
retaraad oatients to be hospitalized under a voluntary procedure for the
mentally ill because the :rminoiogy is broad enough to include mental
retardation ~- Arizona, tit. 36, §§ 501-504 (1965 Supp.); California, § 606C;
Comnecticut, §4 187, 187a; Nelaware, §§ 5121, 5123 (1953); Georgia, §§ 501-504;
Hawaii, ch. 81, § 32 (1955); Iowa, ch. 225, §§ 1, 7-9; ch. 229, §§ 40, 41
(1949; 1965 Supp.); Kansas, ch. 52, §§ 2904-2907 (1965 Supp.); Missouri,

REV, STAT, ch. 202, §§ 780(5), 783<790 (1962) (no charted procedure);

Montana, tit., 38, §406 (1961); Nebraska, § 324 (1958); Nevada, ch. 433,

§§ 330-350 (1957); New Hampshire, REV, STAT, ch. 135, §22 (1964)

(no charted procedure); New York, § 71; Rhode Island, tit. 26, ch. 2, § 18;
South Dakota, § 0115 (Sess. Laws 1961, ch. 153); Texas, art. 5547, §§ 4(k),
22-26 (1958; 1966 Supp.).

The charted procedure applies only to the admission of a non-"indigent"
child, i.e., a minor whose estate, parent, relative or guardian is able
to bear the full cost of maintaining him at the Children's Colony -- Arizona.

Application for admission of a minor may be made by his parent or guardian
-- Arizona, California, Colorado, Connecticut, Delaware, Florida, Hawaii,
Idaho, Illiinois, Indiana, Kansas, Kentucky, Michigan, Mississippi,
Nevada, New Jersey, New York, Ohio, Tennessee, Washington, West Virginia,
Wisconsin; or by a person cor agency having or entitled to his custody --
California, Comnnecticut, Delaware, Hawaii, New Jersey, Ohio, Tennessce,
Washington; or by a person in loco parentis -- Illinois, Indiana; or by
his relative or nearest friend -- Nevada (educable child); or by his next
of kxin -- New York.

Lpplication may be made by the minor's parent -- Louisiana, Oregon,
Virginia, Wyoming; ox by a custedian or person supporting the minor --
Louisiana; or by & person having or entitled to his custody -- Oregon, Wyoming.

The statutes —efer to '"mentally defective children,'" but § 301 provides
that "child or children means mentally deficient persons without regard
to chronological age' -- Arkansas.
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The Children's Colony Board not only determines the availability of
facilities and the eligibility of the patient, but also selects either
voluntary admission or judicial commitment as the appropriate institutiomal-
ization procedure -- Arkansas.

The examiners must '"use standard mental and psychological tests and
physical examinations" -- Arkansas, § 303(a)(3).

The charted pro:edure of § 6050 is fer voluntary admission to ''state
hospitals fcr the mentally ill or mentally deficient.' Section 6602,
which is practically identical, provides for voluntary admission to "any
state hospital." However, prior to the enactment of §6050, it was the
opinion of the Attorney General that neither §6602 nor any other provision
permitted voluntary admission to the state hospitals for the 'mentally
deficient" (35 OPS. ATIT'Y GEN. 31). Accordingly, only the provisioas of
§ 6050 are tabulated in the chart.

Sections 6071, 6072, 6302(c) provide a similar procedure for voluntary
admission to County Psychopathic Hospitals established under § 6300 for
the care of "persons who are mentally ill, mentally dizcrdered, mentally
deficient or retarded..."

For voluntary admission of mentally retarded patients to State
Neuropsychiatric Institutes, see §§ 6051, 7304, 7406. .

Section 7000.1 authorizes the State Department f Rehabilitation
to establish "residential rehabilitation centers for the mentally retarded."
Although no admission procedures are specified, the section 'does not
authorize the care, treatment, or supervision or any control over any
mentally retarded person.W1thout the written consent of his parent or
guardian" -- Ci lifornia.

The mental condition of a prospective patient whe applies for his own
admigsiorn must be such "as to render him competent to make" the applica-
tion -- California, Michigan, Virginia; or to "understand it if made by
another for him" -- Virginia, :

No person may be '"received or detained as a voluntary patient whoce
menial condition...is such, or become. such, that such person cannot
comprehend the act of voluntary commitment, or be able to request his or
her discharge, or give continuous assent to detention' -- Maryland.

But see DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS MANUAL § 3461

(1966): "...Adult retarded may legally be admitted on a voluntary basis,
but, due to requirements that they be competent to make such application,
all adult-retarded shall be referred for court commitment" -- California.

gg DEP'T OF MENTAL HYGIENE: POLICY AND QERATIONS MANUAT. § 3412 (1966):
"Each patient shall be examined by a physician within 24 ‘iours of admission
and the finding recorded in the clinical file" =-- California.
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23. See also DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS MANUAL § 3411 (1966):
" 11 persons admitted to a Department facility shall be informed, as far
as possible, at the time of admission, of the nature of the hospital and
of the reasons for admission" -- California.

24, Request for release of a minor may be made by his parent or guardian --
california, Florida, Hawaii, Michigan, New Jersey, New York, Ohio; or by
a person entitled to his custody -- California, Ohio; or by his adult relative
-~ Hawaii; or by the Probate Court -- Michigan; or by his next-of-kin
who made original application -- New York.

Request for a minor's release may be made: by the person entitled

to his custody -- Oregon; by the original applicant or his legal repre-
sentative -- Wyoming.

25. But see note 21 supra; DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS
MANUAL § 3461 (1966): 'Minors admitted on a voluntary basis may not be
heid beyond the age of 21 years. If continued hospitalization is necessary,
commitment procedure should be initiated and corppleted prior to attaining

the age of 21 years™ -- California.
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26. Application for admission of an adult patient must be made: by his con-
servator or a person having his custody -- Connecticut; by his guardian
-- New Jersey, Tennessee; by his guardian or a person having his custody --
Ohio; by his parent, guardian, or an agency entitled to his custody,
unless "the superintendent deems the application should be made solely
by a guardian" -- Washington.

27. Psychological certification is required only if the prospective patient
"has the physical and mentzl capacity for such evaluation" -~ Connecticut.

28. In addition to the charted procedure of § 5521(a) for the veluntary ad-
mission of minors, § 5521(b) provides that 'the Board of Trustees of the
Department of Mental Health may establish a voluntary admission procedure
for the observation, study, diagnosis or treatment of any person
who is or may te mentally retarded" -- Delaware.

29. But see Letter From Peter A. Peffer, M.D., Superintendent, Hospital for
the Mentally Retarded, to The George Weshington Univ. Institute of Law,
Psychiatry and Criminology, Oct. 8, 1965: " ,.cases were referred to
the institution for the retarded through the Mental Hygiene Clinics.
This has already been eliminated. The cases are now referred directly
o the institution" -- Delawave.
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30. Application is made to the County Judge, who forwards it to the Director
of the Division of Mental Retardation -~ Florida.
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"No such voluntary admission whall be permitted for any minor with respect
to whom an application for commitment has praviously been denied after
presentation to a circuit judge having jurisdiction, without the specific
written authorization of such judge... Any court-appointed guardian of

the person of a minor, before entering into any agreement with the
director [of Health] concerning the voluntary admission of such minor,
shall report such plan to the court that appointed such guardian and

shall thereafter be guided by the directions of such court" -- Hawaii.

"...it may be required by the head of the hogpital...that an agreement
be signed by the person seeking hospitalization, witnessed by two competent
witnesses,...that he will stay therein and submit himself to observation,
examination and treatment for at least nine (9) weeks, unless sooner
discharged..." -~ Idaho.

"The application shall be signed by the applicant in the presence
of two witnesses' ~-- Kentucky.

The application must be accompanied by "a certified agreement on
the part of the applicant that, if so admitted, the proposed patient
will not be removed from the training school within a period of six
months from the date of admission' -- Wyoming.

In addition to the charted prccedure which is specifically applicable to
the mentally retarded, the "informal admis=zion" procedure of § 4-1 for

the mentally ill is seemingly made applicable to the meutally retarded

by § 3-1. Under this procedure, a patient may be admitted tc a state
hospital "without making formal application therefor (although standard
hospital information may be elicited) if, after examination, the superin-
tendent of such hospital deems such person suitable.... The superintendent
shall cause every patient admitted pursuant to the provisions of this
Section to be informed at the time of admission of his status as an
informally admitted patient and of his right to be released from the
hospital at any time during the normal day-shift hours of operation...
This section shall not apply to a person who is a patient of a physician,
and who requests admission gnd is admitted to a licensed private hospital, or
psychiatric unit of a general hospital, for care and treatment without
confinement or detention, under the direction and supervision of such
physician" -- Illinois.

In addition to the charted procedure for admission of "mentally ill"
(including "mentally deficient'") perscens to "any psychiatric hospital,"
there are several special provisions for voluntary admission to: the

Fort Wayne State Hospital and Training Center, § 1726 (made also applicable
to the Northern Indiana Children’s Hospital by § 1752, and to the Muscata-
tuck State Bospital and Training Center by §§ 1908, 1909); the Carter
Memorial Hospital, § 1232{(a); the psychopathic wards of (City Hespitals,

§ 1233; and a U.S. institution, § 1242 -~ Indiana.
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Application to the institution is made by the County Board of
Supervisors upon the request of an interested party -- Iowa.

Section 1410 provides that "the state board [of Social Welfare] shall
malka and establish rules and regulations providing for the admission of
persons to the said Parsons state hospital and training center and to
the said Winfield state hospital and training center.” Section 17c02
provides similarly for the admission of *'mentally retarded children to
the Kansas Neurological Institute. Accordingly, both the State Board

of Social Welfare and the Division of Institutional Management of the
State Department of Social Welfare have promulgaed regulations for the
admission of meptally retarded persons to the two Hospitals and Training
Centers and to the Neurological Institute.

In addition to these regulations, § 17c02 contains provisions
applicable to admission to the Neurological Institute, and §§ 1411, 1617
govern discharge from the State Hospitals and Training Centers. These
statutory provisions are tabulated in subsequent columns of the chart,
and regulatory provisions are foctnoted -- Kansas.

REG, OF STATE BOARD OF SOCIAL WELFARE § 30-23-A7 (1959)¢ vApplication for
admissicn to an institution for the mentally retarded shall be signed by
both parents if living together, by the parent having custody if the
parents are not living together, or by a court appointed guardian if

such is the case. Parents shall be deemed to be natural guardians of
their child twenty-ona (21) years of age and older if the child was
mentally incapacitated prior to his becoming twenty-one (21) years of

age" -- Kansas.

C£. KEG, OF STATE BOARD OF SOCIAL WELFARE § 30-23-48 (1959): 'Application
. shall contain a statement from a physician, based upon examination of
the applicant, recommending admission to an institution for the merntally
retarded, for evaluation, treatment and/or training" -- Kansas.

REG, OF STATE BOARD OF SOCGIAL WELFARE § 30-23-49 (1959): 'Determination

as tovwhether the application for admission will be forwarded to Parsons
State Hospital and Training Center, Winfield State Hospital and Training
Center, or Kansas Neurclogical Institute shall be made by the Stat.
Director of Institutions, in cooperation with staff cf the respective
institutions, and based upon the evaluation, treatment and training needs
of the applicant as well as available facilities within the institutioms...'
See also ADMIN. REG, OF DIV'N OF INSTITUTIONAL MANAGEMENT § 120-2 (1959)

-~ Kansas.

See ADMIN, REG, OF DIV'N OF INSTITUTIONAL MANAGEMENT § 120-2.2 (1959):
"Any child for whom an application for admission to an institution for
the retarded has been received" may be referred by the Division of
institutional Management for evaluation at the child study unit of the
Kansas Neurological Institute -- Kansas.
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It is not entirely clear that the charted procedure actually applies

to the voluntary admission of mentally retarded minovs. Although the
provigions are appropriate for such a procedure, they appear in a

section which is entitled "Commirment of mentally defective or epileptic
minors," and which does indeed contain unrelated provisions for judicial
commitment by the juvenile court. On the other hand, the term "commitment"
is used generically in Louisiana as similar to "hospitalization® or
"i{nstitutionalization" (see Slovenko and Super, Commitment Procedure in
Louisiana, 75 TULANE L, REV, 705, 706 (1961).

"™Mentally defective'' persons seem to be excluded from the '"Voluntary
admission" procedure of § 51, which applies to "any mentally ill, inebriate,
or epileptic person." However, § 50 provides that "the superintendent of
a state mental institution...shall receive for observation, diagnosis,
care, and treatment any individual whose admission is applied for under
any of the following procedures: (1) Voluntary admission...," and
§ 2(8) states that "mental institution" includes both "mental hospitals"
and "schools'" for mental defectives.

See also § 22.2, providing that for the Leesville State School, the State
Department of Hospitals '"is authorized to adopt rules, governing admissions,
which rules shall be exclusive in relation to admission'; a2nd tit. 40, § 2013.52,
providing similarly for the Belle Chasse State School -- Louisiana.

Section 98.1 provides for release upon request for a "yoluntary patient"
of a "mental institution," but this provision seems to apply to patients
adritted under § 51, not § 60. See note 41 supra -- Louisiana.

REG. OF DEP'T OF MENTAL HEALTH No. 2, Item 3 (1955): '"Promptly after
admission, each newly admitted patient shall receive a physical examination and
mental examination" -- Masgsachusetts.

In addition to the charted procedure, § 997(4) provides a special, similar
procedure for voluntary admission to the Lafayette Clinic. Section 849
provides for the admission of "feeble-minded" persons to the Wayne County
institution under the same procedures as are applicable to state institu-
tions -- Michigan.

" no feeble-minded woman above the age of forty-eight (48) years, nor
any feeble-minded man whose condition i: due to senility shall be admitted
to the Michigan home and training school unless such admission is approved
by the state hospital commission" ~- Michigan, § 845.

cf. RULES & REGS. OF DEP'T OF MENTAL HEALTH § 3.04 (1964): 'Every patient
shall be carefully examined by a member of the hospital medical staff
immediately upon admission and a full record of such examination shall be
made with careful note of bruises, scars, marks and possible fractures

and other injuries'" -- Michigan.

See also RULES & REGS. OF DEF’T OF MENTAL HEALTH § 3.05(B) (1964): "A volun-
tary patient leaving the hospitail without permission shall be discharged...
However,...a minor voluntary patient who has been admitted upon the signed
authorization of his parents or guardian, and who left the hospital without
permigsion, shall be placed on convzlescent status until the hospital
guperintendent has secured from the responsible relative or guardian a written
notice indicating a desire to withdraw the patient from the hospital...."
Michigan.
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The charted procedure is for admission "in such manier and upon such
conditions as the commissioner of public welfare may determine” (§ 75).
But see MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY
Ch. VI, § IV.D.4, at 49 (1959): "There is a law (Minn. St. 1957,

Sec. 525.75) puviding for voluntary entrace, but this has been infre-
quently used for either the epileptic or the mentally deficient. The
Commissioner has first responsibility to his wards; and until there is
space not needed by those under guardianship, voluntary entrance would
mean an injustice to those for whom the Commissioner has definite
responsibility....'" See also MINN, STAT, ch. 252, § 03 (1965 Supp.).
For guardianship of and commitment to the Commissioner, see Charts IV-A,
B,C,D -- Minnesota.

cf. OP, ATTY GEN, 248-B-3 (Nov. 17, 1950) , determining that with the
consent of his parents, a minor may be admitted to a state mental hospital
as a voluntary patient -- Minnesota.

The second charted procedure of tit. 25, § 6909-12 is also tabulated in
Chart III because of its provision for application by "any citizen' in
addition to application by a prospective patient or "any relative' --
Mississippi.

In addition to the charted procedure, see § 2307: "Tn order to utilize
facilities more efficiently during the temporary or seasonal decreases
in population, and in oxder to extend the benefits of training and
treatment programs offered by the state training school and hospital to
mentally recarded persons whose extended commitment is not sought, the
department of institutions may admit a mentally retarded person to the
school for a period not exceeding sixty (60) days on the application of
the person's parent or gvardian' -- Montana.

The charted provision merely authorizes the Beatrice State Home to
receive ‘'such feeble-minded persons as may be...committed to the institu-
tion by petition of the parent or guardian, subject to the regulations
for admission to such institution.” In addition, ch. 43, § 618, provides
that admission to state residential schools for mentally retarded

children "shall be by regulations Lo be adopted and administered by the
State Department of Education" -- Nebraska.

The first charted procedure of ch. 433, § 300(1) (b) is applicable to
"mentally deficient, noneducable children'; the second charted procedure
of ch. 435, §§ 010-030, applies to a child who ''by reason of deficient
mental understanding...is disqualified from being taught by the ordinary
process of instruction or education,” and whose parents, relatives,
guardian or nearest friend '"is unable to pay for the child's support,
education and instruction in an institution or by a responsible person”
-- Nevada.
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In addition to the charted procedure, § 177.27(b) provides a special
procedure for admission to the Research and Training Center 'upon the
approval by the commissioner [of Institutions and Agencies] of an applica-
tion of the next of kin by blood or marriage or the parent, guardian

or person standing in loco parentis of any mentally-deficient person
whose admission is sought. Such application shall be upon forms pre-
scribed by the commissioner and accompanied by proper certifications of

2 physicians that the person is mentally deficient...."

For similar procedures for admission to the Brisbane Child Treatment
Center of ''children who are seriously maladjusted or have nervous or
mental disorders requiring observation, care and treatment,'" and to the
N.J., Neuropsychiatric Institute of "individuals suffering from diseases
and disfunctions of the brain and nervous system,’ see § 177.3 and
§ 177.15, respectively -- New Jersey.

For the statutory differentiation of '"mentally retarded" and ''mentally
deficient" persons, see Chart I-A -- New Jersey.

Section 25.1 provides for "application for admission of an eligible
mentally retarded person to functional services of the department

[of Institutions and Agencies]." Prior to this application, the praspective
patient must have been determined to be eligible under the procedures

of §§ 25.2 - 25.4.

Section 25.2:; '"Application for determination of eligibility for
functional services for a person under the age of 21 years who is be-
lieved to be mentally ratarded may be made to the commissioner [of
Institutions and Agencies] by: (1) his parent or guardian; (2) a child-
caring agency, hospital, clinic, or other appropriate agency, public
or private, or by a physician having care of the minor, provided the
written consent of the parent or guardian has been obtained; or (3) a
juvenile court having jurisdiction over the minor. Application for
determination of eligibility for any person over 18 years of age for
functional services may be made by: (a) a mentally retarded individual
over 18 years of age on his own behalf; (b) the guardian of the person
of an adjudicated mentally incompetent adult; or (c) any court of
competent jurisdiction in which the issue of mental deficiency may have
arisen and which finds that it is in the interest of the alleged mentally
deficient person to determine such eligibility."

The determination of eligibility ''shall be made under rules pro-
mulgated by the commissioner" (§ 25.3; for "evaluation services' provided
by the Department, see § 165.1), and the findings are reported to the
applicant (§ 25.4). 1If the prospective patient is determined to be
eligible, 'the commissioner or his designated agent shall issue to the
applicant a statement of eligibility for the functional services of the
department. The statement of eligibility shall advise the applicant of
the particular functional service deemed most appropriate for the training,
habilitation, care and protection of the mentally retarded individual
as of the time of determination and shall further advise the applicant
concerning the immediate availability of such services, or alternate
services" (§ 25.4) -- New Jersey.
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",..as promptly as possible, provided, however, that 48 hours' notice

may be required' (§ 107.1). "...as promptly as practicable, under rules
promulgated by the State Board of Control” (§ 107.3). See DEP'T OF
INSTITUTIONS AND AGENCIES, ADMINISTRATIVE ORDER 1:26: STATE BOARD OF
CONTROL POLICY FOR THE RELEASE OF RESIDENTS FROM STATE COLONIES AND

SCHOOLS FOR THE RETARDED § 3 (Oct. 31, 1960): 'The request of the

parents of a minor or legal guardian of the person or [sic] an adult
constitute a danger to the resident or the community.'" See also id. § 6.a.
-- New Jersey.

Section 107.3(4) requires that a patient admitted as a minor must be
discharged "upon attainment of the age of 21 years in the absence of a
valid mjuest for continuation of functional services.'" Section 107.2
provides that "an individual admitted as a mirnor...may continue to
receive uninterrupted functional services on and after becoming 21 years
of age if: (1) he has been adjudicated mentally deficient and the
guardian of his person has filed a written request for continuation of
functional service; or (2) he has not been ad judicated mentally deficient
and on his own behalf files a request for continuation of functional
services" (see note 55 supra).

Cf. § 165.5: 'Whenever a mentally retarded minor has been admitted
to functional services provided by the department on application of the
parent or guardian..., the commissioner shall, not tess than 6 months nor
more than 3 years prior to the twenty-fixst birthday of said mentally
retarded person, cause him to be examined to ascertain whether it appears
that such perscn is mentally deficient" (see note 55 supra). If the
patient is ascertained to be "mentally deificient," the Commissioner 'shall
inquire as to the intentions of the parent or guardian of said minor
with respect to instituting proceedings for appointment of a guardian.

In the event that no guardian bhas been appointed when the minox has
attained age 21, ... then the Division of Mental Retardation within the
department shall perform such services for the mentally deficient adult,
as he may require, and which otherwise would be rendered by a guardian of
his person® (§ 165.5; see also § 165.4) -- New Jersey.

In addition to the charted procedure, § 25 makes the procedures of
ch. 5122 with respect to mentally ill patients also applicable to
mentally retarded patients. The relevant provisions for voluntary
admission are found in ch. 5122, §§ 02, 03 -- Ohio.

In addition to the charted provisions of title 56, the statutes still
contain earlier provisions of title 43A relating to mentally retarded
persons. See, e.g., tit. 43A, § 57 (1966 Supp.), previding voluntary
admission procedures substantially similar to those of tit. 56, § 310.
Such provisions of title 43A are not charted -- Oklahoma.
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61. "Mentally retarded persons...with a mental age not above that of the
average nine-year-old child, as determined by psychological examination,
may be admitted...upon written application to the Director [of Public
Welfarel]l....Provided, that other mentally retarded persons...who are
above such mental age may be admitted upon recommendation of the super-
intendent of the institution and approval of the Director' ~- Oklahoma, § 310(a).

62. DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE
MENTALLY RETARDED at 4 (Oct. 1, 1964): '"....The application, when
completed by the parent or guardian, must be filed in the office of the
Director [of Public Welfare]. The Coordinator of Social Services for

< Mentally Retarded, after causing the application to be registered, adds

j?’ such pertinent information as is available regarding the applicant and

' forwards the same to the Sujperintendent of the state school in the district

); of the applicant's residence. The Superintendent cf the state school,

" as expeditiously as practicable, will make an evaluation. The date of the
evaluation shall be the official date for determining the priority of
admission to the state school.

"The Superintendent will study the reports of examination and recom-
mendations from the members of the evaluation team. Following this study,
he will place the applicant's name on the waiting list or make such other

-3 recommendaticns as, in his judgment, seem to be in the best interest of

s meeting the applicant's needs...,.

: "At such time as a suitable vacancy exists for the applicant, such

information is given to the Director for approval or denial of admission

to the state school' -- Oklahoma.

63. DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDNURES; STATE SCHOOLS FOR THE
MENTALLY RETARDED at 5,6 (Qct. 1, 1964); "A mentally retarded person
who has been admitted to any State School for the Mentally Retarded shall
be subject tc discharge, upon recommendation of the Superintendent and
the approval of the Director, with all reasonable dispatch under any one
of the condition set forth below.
", ...(1) The Superintendent finds that a pupil's needs can adequately
be provided by discharge to parents, guardian, or other relatives, nursing
£ home or boarding home care, foster home care, or other svitable
o Placemernit; (2) Parent or guardian makes written request for discharge;
=3 (3) The pupil is transferred from Okiahoma to another state...: (4) The
‘ pupil is admitted or transferred to a hospital, school or other facility...g
{5) The pupil has been absent without authorized leave for a period of
thirty days; (6) At the expiration of six months on trial visit, the
pupil will be either discharged or returned to the State School....The
discharge will be determined to be in the best interest of the state
school or pupil" -- Oklshoma.

. 64. FAIRVIEW HOSPITAL AND TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 126
(Admission Policy) § 3.1 (Feb. 15, 1966): "Children under 5 years of
age should not be admitted excent under unusual circumstances" -~ Oregon.
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DEP'T OF SOCIAL WELFARE: POLICY, FROCEDURE & FUNCTIONAL ORGANIZATION
CHART RE LADD SCHOOL § II,C.l, at 5 (July 20, 1965): "The Diagnostic

and Evaluation Board [consisting of the Superintendent, Senior Clinical
Psychologist, Chief of Social Services, Supervisor of Instruction and
Recreation, and Caief Medical Consultant of the Ladd School] shall

review periodically each appliction for admission, provide a comprehensive
evaluation of the case, and pepare and promptly submit written recom-
mendations to the Department of Social Welfare Assistant Director fox
Curative Services regarding the advisability of accepting or rejecting
such admissions..." -- Rhode Island.

DEP'T OF SOCIAL WELFARE: POLICY, PROCEDURE & FUNCTICNAL ORGANTZATION
CHART RE LADD SCHOOL § II.B.i, at & (July 20, 1965): "Through the
maximum utilization of appropriate community resources, the Dr. Joseph H.
Ladd School shall release promptly to the community, amry person domiciled
within the institution for whom it has been determined, after a compre-
hensive evaluation, that institutionalization ismo longer required"” --
Rhode Island.

But see VI, STAT, ANN. tit. 18, §§ 2745, 2751(4), providing for admission
to the Brandon Training Scheol of 'children who may be received upon the
payment of such sums and upon such %erms as the board of mental health
shall determine," in addition to "children committed by the probate
court" -- Vermont.

68. A voluntary patient may be admitted to any state or private institution,

"srovided such admission does not deprive any person who has been committed
of care and treatment" (§ 113). A voluntary patient in a state institution
“"shall be detained so long as the superintendent and State Hospital Board
deem advisable, provided that no indigent patient who has been committed

is thereby, on account of lack of room, denied admission" (§ 216).

For the state's Petersburg Training School, 'these indigent clored

children whc would be most likely to receive benefit from cure and
training, shall, so far ss practicable, be received and admitted” (§ 192)
-- Vicginia.

"Tn the case of a minoT person....In the event the minor is entitled

to school servicec, the application shall be accompanied by a report

from the county school superintéendent and/or the superintendent of the

school district in which such minor resides setting fortih the educational

services rendered or in need of being rendeed to the minor” -~ Washington, §120(1).

YAny parent or guardian feeling aggrieved by an adverse decision of a
superintendent of a state school pertaining to admission, placement or
discharge of kis ward may apply to the supervisor cf the division[of
Children and Youth Services, of the Department of Institutions] for a

review and reconsideration of the decision....In the event of an unfavorable
rulisg by the supervisor, such parent or guardian may institute procredings
in the superior court...and have such decision reviewed and its correctness,
reasonableness, and lawfulness decided in an appeal hearl as in initial
proceeding on an original applicatien. Said parent ox guardian shall

have the right to appeal from the decision of the superior court to the
supreme court of the state of Washington, as in civil cases" -- Washington, § 240.
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In addition to the charted procedure of ch. 51 for admission to a state
or county institution, ch. 58, § 05(2) provides that "any person may
voluntarily place himself" in a private "hospital, asylum or other in-
stitution for the care, treatment or relief of insane or feeble-minded
persons, or both'" -~ Wisconsin.

DIV'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL OF MENTAL
RETARDATION ch. 12, § 12.0Z, at 1 (1963): ‘@) The admission of mentally
retarded persons to the colonies and training schools by the Voluntary
Application Procedure has been used infrequently in the past. (B) It
is now generilly accepted that the voluntary admission procedure sinculd
be used except for persons who may be potentially harmful to themselves
or others and for those whose health and welfare would be jeopardized

by remaining in their own homes or in the community ard the authority

of the court is required to accomplish admission." See generally DIV'N
OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: THE MENTALLY RETARDED;
CUIDELINES FOR DETERMINING NEED FOR RESIDENTIAL CARE (1963) -- Wisconsin.

DIV'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL OF MENTAL
RETARDATION ch. 12 § 12.03(C), at 2 (1963): "It shall be the respon-
sibility of the staff at the mspective colonies and training schools and
other Division [of Mental Hygiene] staff, upon receiving an initial
inquirv regarding admission, to arrange for an appropriate study and
evaluation which will permit a determination as to whether or not the
person is in need of institutional care. This may be accomplished
entirely by a colony staff, withn the assistance of a community agency,
or by referral to the Central Wisconsin Colony and Training School
Developmental Evaluation Clinic¢...." -- Wisconsin.
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IT1, INSTITUTIONALIZATION PROCEDURES

C. 1Institutionallization by Certification

1. Applicants and Patients' Consent

Nineteen provisions for institutiomalization in the statutes of 16
states are classified as certification procedures.llt is possible to consider
four of these prucedures as providing for a kind of "voluntary" (or what is
often call "non-protested") admission, since three clearly may not be used
over the patlent's objection, and one expressly requires the ccnsent of the
prospective patient or "his parent, guardian or person having lawful custody
of him."ZHowever, most of the remaining procedures are not clearly "involuntary."
Although they are not explicitly dependent upon consent or acquiescence, neither
do they expressly authorize the use of compulsion, except in emergency sit~
uations where a prespective patient is considered dangerous.BThese 15 pro~-
cedures have other "voluntary"' aspects: eight of them expressly include guard-
ians or other fiduciaries in the class of authorized applicants; practically

all of them would permit parental applications on behall of minor children;

and one procedure even includes prospective patients among potential applicants.

1 The procedures are tabulated in Chart III.

In addition, the procedures of New York, Pennsylvania, and South
Carolina tabulated as "judicial" in Chart IV may operate essentially as
certification procedures in cases in which a hearing is neither requested
nor ordered by the court. See also the Illinois provision for "a hearing
upon the petition and the certificates," cited note 21, Chart IV-A, and
other judicial procedures cited note 14, Section III.D.i.b. infra.

2 SYee "Consent of Patient” column, Chart III.

3  Exceptions are the provisions of ILL, STAT. ch. 91-1/2, § 7-1 (1965),
for a peace officer to apprehend and transport a patient to an institution,
and the provisions for judicial approval and commitment in the procedures
of Louisiana and Wisconsin (see notes 17, 29, Chart IXII). See alsc the
"judicial" procedures cited note 1 supra.

4 See "Application by Interested Party" column, Chart IXI. Compare Section
1I1.B.1l. supra.
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Aside from the fact that all five provisions for application by "any
person’’ occur in "involuntary" procedures,sthere is no significant difference
in the various applicants authorized by the two kinds of certification pro-
cedures. Relat:ives of the prospective patient are most commonly included,
although those authorized may be differently enumerated or preferentially

ordered. Other interested parties frequently designated are guardians or

other fiduciaries, friends, or de facto custodians of the patient such as

"the person with whom such individual is residing, or at whose house he may
6

be." Among officials permitted to apply, health, welfare, cr charity officers
7
are most often mentioned. The statutes of seven states specifically authorize
applications by the superintendent, the head, or a staff physician of ah in~-
stitution "in which such individual may be," thereby presumably permitting
the same person to make and approve an application. Peace officers may apply
for institutionalization under three procedures in two states.
8
Except for the Delaware procedure and possibly the Pennsylvania procedure,9
no age restrictions are placed on patients admissible under certification pro-
cedures. However, in the absence of provisions for parents or guardians to
exercise the right of proposed patients to obje.t to institutiomalization, at
least the three procedures which specifically include this right may be in-

tended to apply only to competent adults. On the other hand, these and other

certification procedures may be designed to provide a relatively simple method

5 See "Application by Any Person' column, Chart III.

6 Seea "Application by Interested Party" column, Chart III.
7 See "Application by Official column, Chart III.

8 See note 10, Chart III.

9 See note 26, Chart IILI.
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of institutionalizing retardates who are either unwilling or unable to apply

for voluntary admission, but who would not protest institutionalization initiated
10

by others. Consistent administration of these statutes would appear toc require

clarification of the degrees of consent and competency which they contemplate.

And for those procedures which are intended to be truly consensual or ''‘non-

protested,” administrative considerations, if not principles of due process,
geem to dictate some statutory assurance of an opportunity for a proposed
patient to express his comsent or protest, as well as specification as to
& vwhether this opportunity must precede or may follow actual admission to an in-
11

stitution.
%é 2. Procedures and Criteria

Provisions for expert certification of a person's retardation and need
for institutionalization predominately require the certificates of ore or twu
examining physicians. However, about a third of the procedures either include
psychological testing as a part of the requisite medical examination, or pro-
3 vide alternmatively for certification by a physician and a psychologist, by a
physician o a psychologist, or, rarely, by only a psychologist. Occasionally

Yoo~

the statutes express a requirement or preference for certifying physicians to

ki
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be psychiatric or pediatric specialists. There may also be restrictions on
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physicians related by blood or marriage to the prospective patient, or con-

i nected by proprietorship or employment with the imstitution to which admission
oy 12
is proposed.

. 10 Questions of competency are also complicated by criteria spec d
admission, or the lack of such criteria. See Sectiom ITI.C.2. infra.

11 None of the certification procedures explicitly provides for pre-admission
1 notice to the proposed patient of a right to object. For post-admission
notice of rights of review or release, see Section IIL.C.3. infra.

'Q 12 This description of certification requirements applies equally to the 17
i voluntary and 22 judicial procedures which include certification provisions.
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Two certification procedures require the approval o1 endorsement of a
13
judge. Although these statutes are not entirely clear, they seem to limit

the judicial frnction to a review of the form, rather than the substance, of
14
the application and supporting certificate(s). If, on their face, these

ne procedure
is apparent, the judge issues an order of commitment.
Certification procedures are almost evenly divided between those which

apply only to state institutions, and thcse which may be used for admissions
15
to either puulic or private institutions. Practically all of these procedures,

however, require the further approval of institutional authorities prior to
1%

actual admission. For state institutioms, this approval is sometimes spec-

17

ifically conditioned upon the "availability of suitable accommodiations."

For seven procedures in five states, the statutes require re-examination of
18

the patient by the institution.

Although several states provide special criteria, in additior to statutory
definitions of the mentally retarded, for institutionalization by certification,
these criteria are not always clear or consistent. Provisions which may be
applicable to both the mentally ill and the mentally retarded are particularly

19
confusing in this respect. Some of these procedures seem to require medical

13 3ee "Admission -- Approval by Court" cclumn, Chart III. See also the
'""judicial" procedures cited note 1 supra.

14 No provision is made for hearings on the merits, although the Wisconsin
procedure includes provision for appointment of a guardian ad litem. See
note 29, Chart III.

15 See "Place" columns, Chart III.

16 See the last two columns under "Admission -- Approval by --", Chart III.

17 See "Admission Criteria ~- Available Accommodations" column, Chart III.

See "Admission Criteria ~- Mental Examination' columns, Chart ITII.

See, e.g., the provisions of Alaska, Ohio, and West Virginia, cited in che

"Admission Criteria -~ Special Criteria' colummn, Chart 1II, and notes 4, 25,
27, Chart III, respectively.
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cert!Fication that a proposed patient either "js likely to injure himself oy
others™ or *'lacks sufficient insight or capacity to make responsible application”

for institutionalization; but if pcst-admission examination discloses that the

patient meets neither of these criteria, he must he discharged unless he avplies
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for voluntary admission. For the mentally retarded, these procedures appear to
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be primarily applicable tc persons whe are incapable of determining their own

institutionalization. A contrary interpretation is perhaps indicated for those
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 procedures which provide all patients institutionalized by certification with an
e 29
option of voluntary status. For the majority of certification procedures with-

out special criteria or voluntary options, intended coverage is difficult to

discern from the statutes.

. 3, Review, Release, and Discharge
i3 A1l but one of the 16 states with procedures for institutionalizaticn
& by certification provide a patient thus admitted, or someone acting in his

behalf, with either: (1) a right to habeas corpus proceedings, statutorily

broadened to permit judicial inquiry into the patient's mental condition

'3 21
ﬁi at the time the writ is issued; (2) a right to judicial review of the patient’'s
22
admission in a trial de novo; or (3) a right to be released upon request to

2 23
¥’ the institution. Six states provide more than one of these rights. Explicit

,éf 70 See the provisions of Illinois and Wisconsin cited in the '"Admission
N Criteria -- Special Criteria" column, Chart III.

i; 91 See "Judicial Review or Extension -- Habeas Corpus" colummns, Chart III.
3 The first column also includes statutory provisions for habeas corpus
3 which, unless they have been judicially expanded, presumably retain the

common law limitation that the writ is available only to test the legality
of the original detention. Provisicns for enlarged habeas corpus are in-
dicated in the second column, "Review of Mental Condition."

3 92 Gee "Judicial Review or Extension - Appeal and Commitment Proceedings"
Ly columns, Chart III. As indicated by the second column, "Jury Trial,"
half of these prc isions include the right to trial by jury.

See "Releass on Requesi' columns, Chart IIT. These provisions are gen-
erally similar to those attached to voluntary procedures, as described in
Section III.B.3.a. supra.
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provisions for notifving a patient (or his representative) of his rights of

24
review or release occur in connection with ten procedures in eight states.
A majority of these.provisions require an institution to furnish not only in-
formation but also assistance in exercising the relevant rights,

In addition to these rights, six proceéures in four states limit in-
stitutionalization by certification to a certain period, ranging from 35 to
90 days, after which the patient must be either judicially committed, voluntarily
. 25
admitted, or administratively discharged by the institution.L Statutory pro-
visions for administrative discharge are applicable to patients admitted by
26
cercificatior in all but two of the states. Procedures and criteria specified
for discharge are not generally different from thuse previously described for
27

voluntary patients, except that there are no provisions for discharges which
"contribute to the most effective use'" of the imstitution, whereas there are
seveiral proscriptions of discharges which would be "detrimental to the public
welfare." Especially in the latter statutes, discharge may be made dependent
upon a patient's demonstration of his "fitness to be at large” while condition-

ally released for a year or more, or upon the ability of the patient's relatives,

friends, or community agencies to provide supervision over him,.

24 See "Patient Informed of Right to Review or Release" column, Chart IIT.
25 See "Duratiou -- Maximum" column, Chart III.
26 See "Administrative Discharge" column, Chart III.

27 See Section IIT.%.3.b. supra.
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Chart ILI. INSTIYUTIONALIZATION BY
CERTIFICATION OF THE MENTALLY RETARDED

JOOTINOTES

a. The institutionalization procedures charted in Chart L1l comprise a
somewhat miscellanzous category ranging between the "voluntary admissior."
procedures of Chart II and the "“judicial coumitment" procedures of Chart IV.
On the one hand. this category includes some procedures which provide
for application by a person legally empowexred to act for a prospective:
patient (if "any person"” or am "official may also apply), and procedures
which may not be employed over the objection of a prospective patient.

(in the single instance of a charted procedura which alternatively pro-
vides for application by the prospective patient, the procedure is
charted again as "voluntary" in Chart II). At the other extreme, th2
category also includes procedures which require judicial endorsement or
approval of an application, and procedures which require iudicial review
of admissions. The single feature common to all the included procedures,
however, is a requirement that an application be supported by medical

or psychological certification.

D. Many statutory provisions for temporary, observational, or emergency

institutionalization are "certification" procedures., For purposes of
Chart III, a procedure is not included unless it may result in either
indeterminate institutionalization or institutionalization limited to
a maXimum of more than thirty days.

1. The charted procedure for the mentally iil is also applicable to the
mentally retarded because mental retardation is included in the definition
of "mental illness" -- Alaska, §340(10).

2. "Interested party" is defined as "an interested, responsible adult
including the legal guardian, spouse, parent, adult children, or next of
kiﬁ;.." == AlaSka’ § 340(8). .

3. Examination is conducted: by a "designated examiner" who is a licensed
physician designated by the state health agency as specially qualified
in the diagnosis of mental or related illness -- Alaska, Ohio,

4. Subsections 040(b) and 040(c) are unclear as to both their meaning and
their applicability to the mentally retarded. However, the resuli of
these subsections would seem to be that a patient admitted by certifi-
cation under §020(2) may be retained under §040(b} if he is considered
either dangerous or incapable of requesting his own hospitalization,

but if not, he may remain voluntarily if he applies for admission under
§020{1) and §G40(c) -- Alaska.
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The institution may be "located in the state or in another state' -~ Alaska.

Commitment proceedings may act be commenced unless release of the patient
is first requested -- Alaska, §070(k).

A jury is composed of: 'six adult residents" -~ Alaska; ''six personms,

at least ome of whom shall be...z physician or a psychologist' -~ Tllinois;
"ewe'lve men" -- Maryland; "6 people'" whose verdict must be "agreed to

and signed by at least 5 of the jurors' -- Wisconsin.

If the patient is under 18, his discharge may be conditicned upon the
consent of his parent or guardian -- Alaska, §050(a)(2).

A patient's request for release neel not be written, but an interested
party must request "in wrifing" -- Alaska, Kentucky.

The charted procedure may be used only for an adult -- Delawarc.

But see Letter From Peter A. Peffer, M,D,, Superiptendent, Hospital for
the Mentally Retarded, to The George Washington Univ. Imstitute of Law,
Psychiatry and Criminology, Oct. 8, 1965: "...cases were referred to the
institution for the retarded through the Mental Hygiene Glinics. This
has already been eliminated. The cases are now referred directly to the
institution'" -~ Delaware.

The charted procedures for the mentally ill are specifically made appiicable
to thz mentally retarded -- Illinois, §3-1; Ohio, ch. 5125, §25.

"The superintendent of a hospita! shall receive and examine forthwith...
Within 15 days after admission, if the superintendent determines that the
patient should be hospitalized...the certificate of another examining
physician, supporting the application, shall be filed with the hospital''
-~ Illinois.

See also the procedure for judicial discharge tabulated in Chart IV-D --
1lllinois.

See also §7-2: "As soon as practicable after admission...the patient

shall consult with a magistrate or other judicial officer....If the patient
indicates in any manner that he desires...[a] hearing or if the magistrate

or other judicial officer believes that there is a reasonable doubt as to
whether the patient should be detained...a hearing shall be hell, within

five days thereafter, in the judicial circuit where the patient is then
present and in accordaace with Article 8....The magistrate or other judicial
officer may discharge frum the hospital any patient if he does not believe
that probable cauce fur the further hospitalization of the patient has

been g}. m'" -- Illinoxz,
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Tt is not entirely clear that the charted procedure applies to the mentally
retarded. 'Coroner's commitment” may be used "to have a patient committed
to an institution" (§ 52), and it is charted here because of the inclusion
of a "mentally defective'" person in the cefinition of "patient"

i§ 2(7)], and the inclusion of "places for the care of mental defectives"
in the definition of ‘institution” [§ 2(8)]. See also § 50(2) -~ Louisiana.

“...the application for commitment shall be presented to the judge of
the judicial district court or the civil district court for the parish
from which the patient is to be committed, for his approval or dis-
approval. The application for commitment can be acted upon by the judge
in open court or in chambers, in term time or in vacation, without thLe
necessity [of] formally deccketing and allotting said application

-- YLouisiana. ‘

¥...except that, certification by a psychologist shall not be mjuired if
the person, as determined by the superintendent [of Pineland Hospital aund
Training Center], is so severely retarded as to be untestable by formal
methods" -- Maine.

The patient is not informed, but "the Superintendent of the Pineland
Hospital and Training Center shall iaform the lesal guardian, spouse,
parent, reiative or a friend of any patient...in writing, on admittance,
of the patient's right to release as provided in this section and shall
provide reasonable arrangements for making and presenting requests for
release' -- Maine, §2156.

The state's attorney applies at the request of "the superintendent or the
Commissioner of Mental Hygiene" -- Marylaand.

The procedure of §21 is alisc available for patients committed pursuant to §1.
In addition to the charted procedures, §24 provides the Department

of Mental Hygiene with '"the same powers as belong to a justice of the

peace" in conducting an administrative hearing whenever "there is reason

to believe that any person is wrongfully deprived of his or her liberty'’...

-- Maryland.

The charted procedure is alsc tabulacted in Chart II because of its provision
for application by a prospective patient in addition to application by
any relative" or "any citizen' -- Mississippi.

In addition to the charted procedure, there is a special provision of

§450 whereby 'diagnosis, treatment and temporary care, for a period not

to exceed suX weeks, may be given at any state hospital, at the discretion

of the superintendent, to any indigent resident of this state who is

not insane but who is suffering from a nervous or mental illness or other
affliction for the treatment of which the hospital has especial facilities
and whe, in the absence of such treatment or care, is likely to become

a public charge. The county or city health official shall send his

diagnosis with each patient and a request for such treatment,...' -- Missouri.




24. 1In addition to the charted procedure, see the provisions of § 24.
Section 24(2) provides that '"the spouse of a mentally disabled person and
the parents of a mentally disabled person under the age of twenty-one years,
if of sufficient ability, and the committee or guardian of the person
and estate of such person, if his estate is sufficient for the purpose,
shall cause such person to be properly and suitably cared for and maintained.
Section 24(3) provicdes that 'the commissioner [cf Mental Hygiene] and the
health officer of the city, town or willage, and the director of dommunity
mental health services of the city, county, part-county or joint counties,
where any such mentally disabled perscn may be, or in the city of New York
the commissioner of hospitals, or in the city of Albany the commissioner okt
public welfare, may inquire into the manner in which any such person is
cared for and maintained. If, in the judgment of such commissioner, hezlth
officer or director, as the case may be, such mentallv disabled person is
not properly or suitably cared for and maintained, he may require those
legally responsible for the care and maintenance of such mentally disabled
person to provide a suitable place for the care of such meataliy disabled
person or may cause such mentally disabled percon to be admitted to a
hospital or institution...! -- New York.

25, The criteria specified for admission are unclear as to both their applica-
bility to the mentally retarded (see ch. 5125, §25) and their meaning.
Subsections 0L(E) and 06 (B) require that a prospective patient must be
certified prior to admission to be either dangerous or incapable of
making "responsible decisions with respect to his hospitalization."

Subsection 08(B) requires pre-admission certification that the prospective
patient is dangercus. Section 19 requires that any patient be discharged
unless he is considered to be dangerous upon post-admission examination -- Ohio.

26. The charted procedure may be used for hospitalization of "any resident
mental defective under twenty years of age and incapable of bLeing properly
educated and trained in the public schools, or over twenty years of aue
and of such inoffensive habits as to make him asubject for classification
and disciplinein a school" [§ 1181(a)(2)]. However, this procedure
"shall not apply to the admission of mentally defective or epileptic
children sought to be admitted to any State imstitution from any judicial
district in which there is a municipal court vested with the exclusive
jurisdiction over proceedings concerning children suffering from epilepsy
and nervous and mental defects" [§ 1181(g)] -- Pennsylvani.s.

27. "...In no case shall any suck person be held in the hospital, colony
or private institution for more than ninety days, unless in the mzantime
he shall make application for further care and treatment as a voluntary
patient...or is committed as a.,.mentally deficient person...'" -- Virginia;

"...tha superintendent shall, within thirty days from the date of such

determination by the de51gnateo examining physician, institute legal
proceedings as provided in [§ 2661]...If such proceedings are not institu-
ted within such thirty-day period, the patient shall be immediately
released or permitted to change his satus to thac of voluntary hospitaliza-
tion..." -- West Virginia.

"
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Certification and application are made by "2 physicians licensed in
Wisconsin specializing preferably in pediatric or psychiatric medicine,
whose opinions concur with regard to said mental deficiency...' -- Wisconsin.

"The court to whom said report and recommendation [of the two certifying
physicians] is forwarded may enter same in the records of his court and
may issue an order of commitment of the patient to the southern or the
northern colony and training school, which order will authorize the
admission of the mentally deficient patient to the specified colony and
training school forthwith upon issuance. In all cases in vhich a pareat
supervised the person alieged to be meantally deficient, the court may,
and in cases in which neither parent supervises, but there is a duly
appointed general guardian, the court shall appoint a guardian ad litem
in advance of making any entry in the court records,; and in advance of
issuing an order of commitment" -- Wiscomsin.

DIV'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL OF MENTAL
RETARDATION ch. 12, §12.02(B), at 1 (1963): '"It is now generally accepted
that the voluntary admission procedure should be used except for pexrsons
wvho may be potentially harmful tc themselves or others and for those
whose health and welfare would be jeopardized by remaining in their own
homes or in the community and the authority of the court is required

to acco.plish admission " -- Wisconsin,

"4hen a proceeding for retrial or re-examination is not pending in a
ccurt of record and a jury trial is not desired by the persons authorized
to commence such proceeding, the department [of Public Welfare] may, on
application, determine the mental condition of any patient committed to
any institution...and such determinaticn shall have the same effect as
though made by the county court....' -- Wisconsin, §11(7).
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III, TINSTITUTIONALIZATION PROCEDURES

D. Judicial Commitment

The great majority of judicial procedures are so classified because

the statutes give courts jurisdictinn to determine whether a person is

d requires institutionalization.ISeveral procedures,

however, may be considered "administrative'" because these determinations

are made, not by a judge or jury, but by a board or commission. In the

purest form of administrative institutionalization, as exemplified by the

procedures of three states, a special county board is given exclusive juris-
2

diction both to conduct hearings and to order commitments. In another group

of five states, courts have original jurisdiction, but they must appoint

a commission or committee of experts to examine the prospective patient, to

hear other evidence, and to report findings and recommendations to the court;

in accordance therewith, the court must either dismiss the case or commit the

patient.?Because the provisions are mandatory, these statutes may also be

categorized as "administrative." But this designation does not seem applicable

to a third group of states in which the court, in its discretion, may appoint

such a commission and, if it does so, may accept or reject the commission's

4
findings and recomiendations. The latter statutes do not resemble administra-

Courts having jurisdiction are indicated in the "Court or Commission'
column, Chart IV-A.

The county cotmissions of North Dakota, South Dakota, and West Virginia
are indicated in the "Court or Commission' column, Chart IV-A. Each of
these commissions includes judicial representation and therefore possesses
judicial powers. See note 49, Chart IV-A.

The provisions of Colorado, Florida, Georgia, Mississippi, and Virginia
are noted in the "Hearing Held Before Special Commission or Referee"
column, Chart IV-B. Although the statutes are not always clear on this
point, they seem to indicate that the hearing before the commission is
presided over by the appointing judge.

The optional provisions of Illinois, Iowa, and Louisiana are designated
in the "Hearing Held Before Special Commission or Referee' column and
the "Dismissal of Jury Verdict or Commission Findings" column, Chart IV-B.




tive procedures as much as they do typical judicial procedures with provisiouns P

for discretionary acceptance of advice obtained from certifying experts, ap- -

pointed examiners, masters or referees, or temporary institutionalization. l;
£

because in most other respects the two kinds of procedures are undifferentiated,

they are not. separately classified in this report. g

4 1. Pre-Hearing Procedures
a.) Petitioners and Pztients f}i
" Commitment provisions are usually applicable to retarded persons regardless
of their age. Only one judicial procedure is restricted to prospective patients ;V,
above the age of five, threesare limited to minors or persons under 18, and ;'
one excludes persons over 45. However, age restrictions may be imposed
”35 by other statutes which regulate institutions for the rztarded, or by ad- %”
ministrative regulations which supplement the statutes.

A petition for the commitment of an allegedly mentally retarded person

e 7
must be filed with the proper court by a person authorized by statute to do so.

e

Under 27 precedures in 25 jurisdictions, 'any person" may submit a petition,

\

.
,
PRACHET R e o) T

although it is sometimes required that the petitioner be a citizen or a

¥
AW

- 5 See "Age Limits” column, Chart IV-A. gl
S Although not affecting the applicability of a statutory procedure, the §~
E: age of a prospective patient may determine which court has jurisdiction over '
- the petition. Eight procedures alternatively provide for juvenile courts to %
B hear cases iavolving minors, and juvenile courts have exclusive jurisdiction ‘

’ under the two procedures limited to persons under 18. See "Court or Commission" }

% column, Chart IV-A.

e 6 For examples of such regulations, see these of Michigan, Oregon, and Vermont, B
¥ cited notes 34, 52, 59, Chart IV-A, respectively. :

- 7 However, the procedural statutes of five states (Maryland, Massachusetts,
A New Hampshire, Rhode Isiand, and South Dakota) make no mention of authorized
d petitioners.
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8

-

resident of the state, an adult, or a person approved by the cour:. For 14
of these procedures no other petitioners are specified, but for the remaining
13, as w21l as 14 other procedures, rhe statutes provide that certain officials
and/or interested parties may petition. Authorized officials commonly in-
clude health, welfare, o =ducation officers or agencies; superintendents,
staff members, or other instituiional authorities; officials of city, county,9
or other local governments; correctional and police officers; and physicians.
Provisions authorizing petitions by interested parties are often quite de-
tailed in enumerating and preferentially ordering the designated relatives,
fiduciaries, and friends. Among these groups, guardians and parents are
10

most frequently specified.
b.) GCertification and Examination

Twenty procedures in 18 states require that petitions be supported by
the certificates of one or more experts, usually physicians, who have examined

11

the prospective patient. In at least two other states such cercification

12
is optional. Statutes cf five states provide that, in lieu of an accompanying

8 See '"Petition by Any Person" column, Chart IV-A.
9 See "Petition by Officiai' column, Chart IV-A.
10 See "Petition by Interested Pany' column, Chart IV-A.

11 See "Petition Supported by Certificaticn by --'"" column, Chart IV-A.
For discussion of certification provisions see Section 111,C,2. supra.

12 Tn additior. to the specific provisions of Colorado and Ohio, the Illinois
procedure presumably includes optional sertification. See note 21, Chart IV-A.
In Florida one of the three required petitioners must be a physician,
and a few other statutes use means besides certification to assure judicial

access to existing medical information regarding the prospective patient.
See notes 2, 53, Chart IV-A.

i nprvre—— sy
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cartificate, the court may accept an affidavit of the petitioner that the
13
prospective patient has refused or is unable to submit tc examination.

Certification provisions in judicial procedures serve both to prevent
groundiess petitions and to provide expert opinions to the courts. In several

states it is possible for the certificates to constitute the only expert
14
evidence presented to the court, and thus for the procedures to operate
15
essentially as institutionalization by certification.

Provisions for pre-hearing examination of the prospective patient are
more prevalent statutory means of providing the courts with expert evideaice.
For 26 procedures in 25 jurisdictions, the statutes require the judge,

upon receipt of a petition, to appoint examiners and order their examination
16
of the respondent. To this group must be added the procedures of five

states under which the court must appoint a commission, consisting of or
17
including two experts, to conduct both an examination and a hearing.

Nine procedures in eight states have discretionary provisions for court-
18
appointed examiners, and in three states an examinirg and hearing commission
19
is optional.

13 See note 18, Chart IV-A.

14 The possibility exists under procedures of Hawaii, Louisiana, Nebraska,
New York, Pennsylvania, Vermont, and Virginia (alternate procedure of
§ 99), which require certification but have no mandatory provisions for
court appointment of examiners or a special commission to hear the case.
Similar results are possible in two states (Illinois and Iowa) without
mandatory certification.

15 The possibility is explicitly recognized in the Illinois provision for "a
hearing upon the petition and the certificates.”" cited note 21, Chart IV-A.
Compare the certification procedures with provisions for judicial approval,
discussed in Section III.C.2. supid.

16 See “Examination Ordered by Court' columns, Chart IV-A.

17 See note 3 supra.

18 See “Examination Ordered by Court' columns, Chart IV-A.

19 See note 4 gupra.
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Like certifying experts, examiners appointed by the court must most

-3 often be one or two physicians, although some statutes provide alternatively

™3 20

’ for physicians and/or psychologists to be appointed. Special restrictions
21

and qualifications are occasionally added to these statutory designations.
Instead of or in addition to specifying experts, several statutes provide for
prehearing examinations to be conducted by diagnostic centers or other

facilities or institutions, and temporary commitments may be used for this
22

AR

3 purpose.
Pre-hearing examinations upon court order are perhaps superior to
,: certification in difficult or contested cases because they assure impartial
expert opinion. They may also prevent unnecessary judicial hearings;
] statutes in eight states expressly provide for dismissal of a case following

.3 23
S an examination report contrary to the allegations of the petition.

c.) Notice of Hearing

» ‘(I,I

3 Although the great majority of the 47 judicial procedures provide for
=3 24
hearings, they differ considerably in their provisions for advance notice

of these nearings. Yo notice requirements are expressed for 14 procedures,

whezeas 22 procedures provide for notice to both the alleged retardate and

g other interested parties. Between these extremes are nine procedures which

. .
¥ o Ok, A

20 See "Examination Ordered by Court -- Examiners' column, Chart IV-A.

L
PAAE NP

21 See, e.g., the provisions cited notes 5, 8, Chart IV-A.

AR 8

22 See "Examination Ordered by Court -- Examiners" column, Chart IV-Aj
notes 23, 25, Chart IV-A.

23 See "Examination Ordered by Court -- Dismissal After" column, Chart IV-A.

R o

S

A

24, Ses Section IIL,D,2. infra.

'\,




S I S ]

86

require only interested parties other than the prospective patient to be

25 -

notified, and two which, conversely, provide notice only to the respondent.

Notice otherwise required for a prospective patient may be omitted in a few
26

states if he is a minor, and in several states if the court considers that

notice would be "injurious" or, less often, "ineffective" or "without advan-
27

. tage" to him. Interested parties most frequently entitied to notice are

relatives of the respondent (espedally parents and spouses), guardians and
28

other custodians, and petitioners. Fourteen states specify minimal permissible

notice, which ranges from 24 hours to 15 days, but is most commonly three,
29

five, or ten days.

. x5
2. Hearing Procedures E
Although five procedures make no specific provision for judicial hearing
E 30
< on a commitment petition, hearings are clear ly mandatory under 39 procedures
25 See '"Notice of Hearing -- to Patient'" and "--to Interested Parties"
. columns, Chart IV-A.
”f 26 The provisions of Kentucky, Vermont, and Wyoming are indicated in the “f;
' "Notice of Hearing -- to Patient" column, Chart IV-A. The Vermont provision E
; also excludes persons under guardianship from the notice requirement. See E
- also the Massachusetts provision cited note 20, Chart IV-A. -

S

Notice of commitment proceedings may be effected by other statutes or
"Rules of Court" which provide for omission or substitution of service in 3
cases where designated recipients are minors, incompetents, or institutionalized -
patients. For purposes of this report, however, statutes and rules outside -
the mental healthk codes have not been consulted.

. 27 See note 20, Chart IV-A. AN
3{ 28 See "Hotice of Hearing -- to Interested Parties" column, Chart IV-A. 15”
29 See "Notice of Hearing -- Minimum Time" column, Chart IV-A. Notice of 5%‘;

the hearing may be extenrled, in effect, by provisions for prior notice of :
""the commencement of proceedings." See note 6, Chart IV-A. |

fé 30 Alabama, Florida, Georgia, Massachusetts (alternative procedure), and
; Oregon. See notes 1, 5, 6, Chart IV-B.
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in 37 jurisdictions, and optional in the remaining three states with com-
1
mitment procedures? in New York and South Carolina a hearing is available
upon requestjzand in New York and Pennsylvania a hearing may be ordered by
the court on its own moticn. When hearings are not held in these states, the
procedures are essentially institutionalization by certification, and like
other certification procedures, these three provide opportunities for post-
33

admission judicial review.
a.) Conduct of Hearing

In recognition of the special, civil nature of commitment proceedings,
many statutes suspend or modify the traditional formalities of due proress
for such hearings. Although some of these provisions are ostensibly mandatory,
they are usually phrased so as to leave their precise interpretation and im-
plementation to the discretion of the trial court. The judge may be authorized
or required to exclude from the hearing all persons "without legitimate

34

interest" or "unnecessary to the conduct" of the proceedings. Statutes may

also require that th= hearing be conducted '"in as informal a manner as may

31 See “"Hearing'" columns, Chart IV-B.

32 Hearing may be demanded in New York by "any relative or near friend" in
behalf of the alleged retardate. The South Carolina statutes do not

specify parties who may make the request.

33 Habeas corpus proceedings are, of course, available in all three states,

and the New York and Pennsylvania statutes expand the writ to include in-
quiry into the patient's mental condition. New York and South Carolina
provide specially for appellate de novo review and jury trial. See

"Judicial Review -- Habeas Corpus' and "--Appel' columns, . : vt IV-C.

Compare the discussion of certification procedures in Sec: -. IIT,C,3. upra.

34 See "Conduct of Hearing -- Closed" column, Chart IV-B. See also "Place
of Hearing -- Courtroom' column, Chart IV-B, for provis:ons for hearings
to be held '"in chambers."
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35
be consistent with orderly procedure.'" And technicai rules of evidence may
be relaxed to the extent that the court 'shall receive all relevant and material
36
evidence."

The most frequent of these special statutory provisions are those which
permit the hearing to be held outside the courtroom, or require it to be
conducted "in a physical setting not likely to be injurious" to the pros-

37
pective patient. These provisions are closely related to cthers concerning
the patient's presence at the hearing. Fifteen jurisdictions make the presence
of the respondent mandatory; nineteen states provide for his presence upon
38
his request and/or in the court's discretion. Several states qualify these
requirements or rights for cases in which it is determinred, by judicial
finding or expert certification, that the patient's presence would be "unsafe,"
39
"unwise," "improper,' or "injurious" to him. Although the latter provisions
may be more relevant to commitment of the mentally ill, their approach also
seems appropriate for the mentally retarded. It may be neither humane nor
convenient to require the alleged retardate's presence in every case, but
it seems unrealistic to rely exclusively upon his attendance cn his own
initiative. Preferable procedures are those which provide for determining
the desirability of the patient's presence in each case, although his attendance

ic presumptively favored. The statutes may also make separate provision for

the patient to be observed by the judge, the commission, or the appointed

35 See "Conduct of Hearing -- Iaformal" column, Chart 1V-B.

36 See "Conduct of Hearing -- Relaxed Rules of Evidence" column, Chart IV-B.
37 See '"Place of Hearing -- Discretionary' column, Chart IV-B.

38 See "Presence of Patient" column, Chart IV-B.

39 See note 11, Chart IV-B.
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examiners, so that this necessity does noc dictate the patient's presence

40

for the actual hearing.

b.) Legal Counsel and .Jury Trial

As noted in the previous section, some rights traditionally associated

5; with judicial procedure may be so inappropriate for civil commitment pro-
?5 ceedings that they are suspended or relaxed. Reverse cousiderations would
seem to apply with respeect to the right to be represented by legal counsel.
-2 Both the alleged criminal and the alleged retardate may be subject to a
deprivation of liberty through enforced confinement, but the latter is more
likely to require assistance in understanding judicial proceedings and in
Ti exercising procedural rigiits. However, only nine states require court

appointment of counsel in all coumitment cases in which the allegedly retarded

41

person has none. In five other states appointment of counsel or a guardian
ad litem is expressly made discretionary, and a few states make such appoint-

ments mandatory if the respondent requests counsel, if he is indigent, or

42

if he has not received notice of the hearing. On the other hand, the statutes

of 20 states explicitly recognize the alleged retardate's right tc be

43

represented at the hearing by retained counsel, although this right presumably

4 exists even in the absence of such statutory provisions. The mere right to

retain counsel does not seem sufficient protection for respondents in these

%0
4
o 42
s 43

Cf. note 6, Chart IV-B.

The provisions of Alaska, Colorado, Idaho, Iowa, Kentucky, Maine, Tennessee,
Virginia, and West Virginia are indicated in th: "Legal Counsel -- Court
Appointment if Patient not Represented" column, Chart IV-B. In two of

these states, Colorado and Iowa, appointment is mandatory even if the
patient is already represented by counsel.

See "Legel Counsel -- Court Appointment if Patient not Represented" column,
Chart IV-B.

Saee "Legal Counsel -- Patient's Right to be Represented" column, Chart IV-B.
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cases, since they are frequently minors and their mental competency is at

least questionable.

e
sl S odle g

A right to a hearing before a lay jury is provided by statute in eight
4t
s
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4 in his behalf, or may be ardered by the court on its own motion. 1In
l} Kentucky, a jury is mandatory if the hearing involves issues of both institu-
tionalization and competency. Some of the states authorize special juries
4!:
£ composed of six persons for commitment cases.J In Illinois at least one of

the six jurors must be a physician or a psychologist.

T T
A
K
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c.) Criteria and Commitment

¥
1Y

e

WSS ta:

Most statutes designate criteria for commitment only by requiring the

oo

A judge, jury, or commission to find that the respondent is "mentally retarded,”
< 46
2 as that or a similar term is statutorily defined. Of those jurisdictions
- 47
:f which do provide criteria in addition to (or instead of) these definitions,

about half mention only factors which are often included in the defimitions:

institutionalization may be ordered if it is "in the best interast" or

s "for the welfare" of the person or the community. Other states® statutes

require that the respondent be found either to be dangerous to himself or

?: others, or to lack "sufficient insight or capacity to make responsible application"
8 44 See "Jury Trial" columns, Chart IV-B. See also the rights to jury trial N
: provided for appellate procedures, indicated in tne "Judicial Review --
N Appeal -- Jury Trial" column, Chart IV-C. This right may also be affected
N by guarantees contained in state constitutions, which are not considered in
3 this report.
; 45 See note 2, Chart IV-B.
i 46 See note b, Chart IV-B.
= 47 See "Special Crkeria for Commitment" column, Chart IV-B.
d
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for institutionalization. The latter criterion is somewhat expa nded by

provisions in Maine and Tennessee which limit judicial commitments to cases

in which '"woluntary admittance camnot be accomplished,” or in which the

prospective patient "or his parent, guardian or person having lawful custody
48

of him does not consent” to admission, Similar in effect, perhaps, are the

criteria of Georgia and New Mexico based upon inadequacy of the caré or super-

vision being given to the alleged retardate. On the other hand, in four

states the respondent is expressly given an option to apply for voluntary

admission.
49
All but one of the judicial procedures provide for indeterminate
50
commitments, but in twelve states a prior temporary commitment is either

51
discretionary or mandatory. In fourteen jurisdictions it is possible that

an order for indeterminate commitment also constitutes an adjudication of
the patient’'s ecivil incompetency, although many of these statutes are not
52

at all clear on this point. It is mandatory in five states for the court

which orders a patient to be institutionalized also tc appoint a guardian

48 1In states with mutliple institutionalization procedures, preferential
criteria may also be established by administrative practices or regula-
tions. See, e.g., the Wisconsin regulatory provision cited note 26,
Chart IV-A.

49 The exception is the Maryland procedure for juvenile court commitment
of a minor for a determinate period not to exceed the patient's minority.

50 See "Court Order -- Commitment -- Indeterminate" column, Chart IV-B.

51 See "Court Order -- Commitment -- Temporary” column, Chart IV-B; notes
4, 9, 25, Chart IV-B.

52 See "Court Order -- Adjudication' column, Chart IV-B; notes c, 7, Chart IV-B.
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53
for him, but two of these provisions apply only if the patient has an "estate."

In Michigan the committing court has discretion to appoint a temporary

guardian., The statutes of six states (including Michigan and one state,
ovision for judicial 7 ppoint
a committed patient is automatically under the juardianship of a state agency

54
or official or the superintendent of the admi tting institution. Thus, only

ten states in any way provide the guardiansaip recommended by the Task Force
55
on Law of the President's Panel on Mental ! atardatior:s

When a court orders commitment of a person not already having a
guardian, the order should include ¢ ppointment of a guardian for

the duration of the commitment. A staff member of the state protective
agency might well serve in this ruvle if relatives are not available.

3. Post-Hearing Procedures
a.) Institutional Admission

A patient may be committed to a state institution under all judicial
procedures, ggd 19 states have procedures which apply as well to private
institutions. Actual admission to an institution is usually dependent upon
approval of an authority of the individual institution or the state agency

57
which supervises all instituticns. A few statutes purport to make admission

53 See '"Court Order -- Appointment of Guardian" odumn, Chart IV-B.
54 See note 6, Chart IV-C.

55 Report of the Task Force on Law, The President's Panel on Mental Retardation
30 (Washlngton, 1963).

56 See "Commitment to -- Public Institution' and " -- Private Institution"
columns, Chart IV-C.

57 See '"Admission -- Approval by -- " columns, Chart IV-C.
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mandatory for state institutions, but the requirement is "subject to the
availability of suitable accormodations.'" The latter condition is explicitly
mentioned in the statutes of 28 states, where it is most frequently applicable
58
to public institutions. In over a third of the states with commitment
prccedures, Statutes or regulations provide for the patient to be examined
59

at the institution either before or soon after his admission.
b.) Judicial Review

Twenty states specially provide fogoa patient or someone in his behalf
to appeal the order for this commitment. Half of these statutes provide for
appellate trial de novo of the issue of institutionalization, and for seven
of these procedures jury trial is either mandatory or available upon demand.
Habeas corpus proceedings are, of course, available in every state to test
the legality of the procedure used for commitment, and i': }4 :states the scope
of this writ has been expanded by statute to permit judicial inquiry into

61
the patient's present mental condition. Unlike rights to appeal, which

58 See "Admission Crkeria -- Available Accommodations" column, (: .rt IV-C.

59 See "Admission Criteria -- Mental Examination" columns, Chart IV-C.
See also the provisions for temporary commitments indicated in the
"Court Order -- Commitment -~ Temporary" columm, Chart IV-B.

60 See "Judicial Review -- Appeal' columns, Chart IV-C.
The indicated number of jurisdictions is undoubtedly understated
because it includes only provisions for appeal which are set forth or
referred to within the context of the states’ mental health codes.

61 See "Judicial Review -- Habeas Corpus" columns, Chart IV-C. The first
column includes statuio~v provisions for babeas corpus which, unless
they have been judicially expanded, presumably retain the common law
limitation that the writ only tests the legality of the original deten-
tion. Provisions for enlarged habeas corpus are indicated in the seccd
column, ‘Review of Mental Condition."

g » TR




mugt be exercised within a certain time after the commitment order, habeas . =

corpus remains available throughout the patient's commitment. Provisgions

for expanded habeas corpus proceedings are thus alternate procedures for

judicial dischatge. -
4. Discharge Procedures N

a.) Administrative Discharge

62
Committed patients may be administratively aischarged in 29 states. -

committing court, and in another 16 states the court must be notified of the
63

discharges. Superinendents or other authorities of individuai institutions are

]
% seven it may be necessary for these discharges to be approved by the [

usually authorized to grant discharges, but in some states this function is

shared with or, more rarely, possessed only by the state agencg with super- %
vision over the institutions. Criteria specified for discharge are generally %
the reverse of commitment standards: release must be "for the welfare of the %

patient and the community," or the patient must be 'no longer in need of"

» oo

o instituticnal care or involuntary detention. A few statutes indicate that P
3 discharge may be made for "the best interest of the institution," or when ;
release is "necessary or expedient." 1In several states final discharge is

expressly dependent upon the patient's completion of a year opr more on _

62 See '"Administrative Discharge" columns, Chart IV-D.

63 See "Administrative Discharge -- Approval of Court" and "-- Reporied
to Court'" columns, Chart IV-D.
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b.) Judicial Discharge

Thicty-four jurisdictions provide one or more procedures for judicial .
o4 :
discharge of institutionalized patients. However, several of these procedures ’

conditional-release status, or upon the ability of the patient's family or
community to provide continuing care and supervision for him. ‘
o

are specificzlly for restoration of "competency” or 'sanity,'" and their
applicability to and effect upon mentally retarded patients is not clear,
Proceedings may usually be initiated by the patient or his relatives, guardian,
or friend, and sometimgs by "any person" or officials of either the institu-
tion or a state agency.5 The court having jurisdiction and the proceedings
and criteria used may be the same ag or different from those specified in the
statutes governing original commitments. Among the special provisions, most
frequent are ggquirements for certification by institutional authorities or
other experts, and for notice to institutional officials and interested ;?}’
6 =
partz‘.es.7 In order to prevent repetitious and unjustified petitions for dis- |-
charge, thirteen jurisdictions restrict the frequency with which such petitions
6
my be filed.8 In eight states these restrictions apply to initial petitions

filed sooner than six months after commitment, and subsequent petitions are

limited in all thirteen jurisdictions, usually toc one per year. Er -

64 See "Judicial Discharge and Restoration'! columns, Chart IV-D. See also
the habeas corpus provisions discussed in Section IIX,D,3.b. supra.
Like habeas corpus provisions, many of the statutory procedures for
judicial discharge are also applicable to patients institutionalized k
vecluntarily or upon certification in states which have multiple institu- |\
tionalization procedures.

65 See "Judicial Discharge and Restoration =-- Petition by --" columms, Chart IV-D.

Compare the recommendation for automatic, periodic judicial review dis-
cussed in Section IV-E infra.

66 See "Judicial Discharge and Restoration -- Special Certification by --" =
column, Chart IV-D. .

8 67 See "Judicial Discharge and Restoration -- Special Proceedings and Criteria -- F?f
; Notice of Hearing to --" column, Chart IV-D.

§
68 See "judicial Discharge and Restoration -- Frequency Restrictions" columns,Chart F L
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L Ghart IV-A, JUDICIAL COMMITMENT OF
~ THE MENTALLY RETARDED

--PRE-HEARING PROCEDURES

- 1. In addition to the charted procedure, it may also be possible for mentally
' retarded persons to be committed under a procedure for the mentally ill
because the terminology is broad enough to include them -- Alabama, §§208-210;
Arizona, tit. 36, §§501, 505, 506, 509-515 (1965 Supp.); Arkamms, §101 (1947):
Florida, ch. 39, §22 (1960, 1965 Supp.); Georgia, §§501(a), 505, 50%;
Hawaii, ch. 81, §§19-21; Massachusetts, §§1, 50-55; Missouri, REV, STAT,

OTINDM IS

cn. 202, §§705(3), 807 (1962)Yno charted procedure); Montana, tit. 38,

—od

-3 §§201-208, 401-405 (1947); Nevada, ch. 433, §§ 200-230 (1965); New Hampshire,
V7 ch. 135, §§19-21; Oregon, ch. 426, §§060-130; Rhode Island, ch. 2, §§8-13;
\\ South Carolina, §§911(1), 958-965; Utzh, ch. 7, §§28(a), 36 (1961, 1965 Supp.).

2. A certificate need not accompany the petitior, buts the “"judge shall

: examine three persons, one of whom must be a practicing physician, who are

e acquainted with the person sought to be committed, and with the condition

g of such person..." -- Alabama, §239; the petition must state '"the names of
the witnesses by which the facts alleged may be proved, at least one of

k which witnesses having personal knowledge of the case shall be...a physician

o or psychologist" ~-- Illinois, §8-1; the petition must state whether the

@ 4 prospective patiern.t "has been examined by a qualified physician" -- Iowa,

§17(6); D.C., §1103(b) -- and "the name and address of a qualified

physician, if any is known to the petitioner, having personal knowledge

E of the case" -- D,C,, §1103(b).
| ? 3. The charted procedure for the mentally ill is also applicable to the
ig mentally retarded because mental retardation is included in the definition

of "mental illness" -- Alaska, §340(10); Indiana, §§1201i(1l),(2), 1306(1).

+ 3 4. "Interested party"” is defined as "an intrested, responsible adult including
the legal guardian, spouse, parent, adult children, or next of kin..."
Alaska, §340(8).

5. An examiner appointed by the court must be: a "designated examiner' who
is a licensed physician or person designated by the state health agency as
3 speciallyqualified in the diagnosis of mental or related illness --
‘fé Alaska, Idaho, South Carolina; "a physician who has made special study
5 of mental deficiency and is qualified as a medical examiner...[or] a
clinical psychologist'" -~ California.
! "If, in the opinicn of the judge it is practicable, at least one of
- the examining physicians shall be a qualified psychiatrist" -- Indiamg
. "where possible, the physicians a physician selected shall have made a
special study of mental deficiency and mental disease" -- Kentucky; one of
the appointed physicians, "if available, shall be a physician with special
training in psychiatry'" -- Wiscoasin; "such physician should be a specialist
' in mental cases if possible [and] the psycholes .- #3237 be the state director
NG of special education, the superintendent of the training school, or other
" person designated by either of these two as competent'" -- Wyoming; at least
one of the appointed physicians must be "skilled in the diagnosis and
treatment of mental diseases'" -- D.C.
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In addition to the charted provision for notice of the hearing, or instead

of such a provision, there is a provicion for notice of the receipt of

the petition or the commencement of proceedings -- Alaska, §070(b);
Illinois, §8-3; Maine, §2152(3); Mississippi, §6909-03; New York, §124(3);
North Dakota, §0%-11(2); South Carolina, §§983, 1084 ; West Virginia, § 2661.

The charied procedure applies only to the commitment of an "indigent"
child, i.e., a minor "whose estate, parent, relative or guardiar is unable
to bear the full cost of maintaining such child at the colony" -- Arizona,

§401(3) .

The ezeminers must "use standard mental and psychological tests and
physical examinations" =-- Arizona, §421(B); Arkansas, §303(a)(3).

The statutes refer te "mentally defective children," but §301 provides
that "child or children means mentally deficient persons without regard
tc chronological age' -- Arkansas.

Upon petition by a parent or guardian, the Children's Colony Board nct

only determines the availability of facilities and the eligibility of the
patient, but also selects either voluntary admission or judicial commitment
as the appropriate hospitalization procedure -- Arkansas.

In addition to the charted procedure for commitment te ''state hospitals

for the mentally retarded," §6300 authorizes County Psychopathic Hospitals
to receive "mentally deficient or retarded" persons, and §6302 provides

that "the superintendent or person in charge of the county psychopathic
hospital may receive...any person...{a) who has been placed therein pursuant
to a court order or court commitment... There is no special statutory
procedure, however, for commitment to these hospitals -- California.

In adéition to the charted procedure, §4 provides for ''short term involuntary
hospitalization" which may not exceed six months, and which is accomplished
"sithout adjudication," i.e., without a couwrt order affecting competency.

The lattexr procedure is not charted because it refers almost exclusively

to cases of "mental illness," but it is possible for "mentally deficient"
persons to be hospitalized under §4 -- Colorado.

Experts appointed by the court serve not only as examiners but as members
of a special commission to hear the case. See "Yearing Held Before Special
Commission or Referee" column, Chart IV-B ~- Colorado, Florida, feorgia,
Iowa, Louisiana, Mississippi, Virginia.

Psychological certification is required only if the prospective patient
"has the physical and wmental capacity for such evaluation" -- Connecticut.

One of the petitioners must be a physician -- Florida.
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It is not clear whether the provision for notice of ch. 3%, §22(4),

is incorperated in the charted procedure of ch. 393, §1l1, which provides
for the county judge to "appoint a commission as is appointed to examine
prsons alleged to be insane..." -- Florida.

tification is; by a "designated examiner" who is a "licensed physician
r person c 'signated by the state board of health as specially qualified
by training or experience in the diagnosis of mmtal or related illness"
-- Idaho; by a qualified physician whose '"standing, character and profes-
sional knowledge of mental illness are satisfactory tec the judge" --
Massachusetts.,

Instead of the certificate of an examiner, the petition may be accompanied
by a written stateaent by the petitioner that the precspective patient has
refused or is unable to submit to examination -- Idaho, Maine, North Dakota,
Ohio, South Carolina, West Virginia.

I1f the prospective patient refused to submit to examination prior to
filing of the petition, the court orders examination by "not less than
two'' examiners -- Idaho.

Notice to the prapective patient may be omitted: if the aurt "has reason
to believe that notice would be likely to be injurious" to him -- Idaho,
Maine, North Dakota, Ohio, South Carolina; if he is '"present at the time
cf the hearing, or the application is made by someone legally entitled

to his custody' -- Massachusetts; or the court "may direct substituted
service to be made upon some person to be dezignated by it'" -- Michigan;
if the court does not deem it '"proper that such person appear before the
court at the time fixed" -- New Mexico (citation); if the judge is satisfied
that notice "would be ineffective or detrimental to such person,” and
notice must be omitted if the court-appointed examiners certify that
notice "would in their opinion be detrimental to such person' -- New York;
"if it appears to the satisfaction of the court that the notice would be
injurious or without advantage to the patient" -- Wisconsin.

If personal notice to the prospective patient is omitted, a guardian
ad litem must be appointed to receive notice on nis behalf and repmsent
him throughout the proceedings -- Michigan, Ohio.

If nctice to the prospective patient is omitted and he refuses
examipation by the court-appointed examiners, he is then notified and
examination ordered -- Maine, North Dakota.

Although certificates ar~ not required to be filed with the petition,

if there is neither jury trial nor trial by comamission, '"the court

shall proceed to a hearing upon the petition and the certificates of...
two physic. -ns or one physician and one psychologist..." -- Illinois, §8-8.
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¥ 22. The first charted procedure of ch. 19 is for commitment o "all feeble-

: minded persons" to either of the State Hospitals and Training Centers.

X However, the statutes still contain some prior special provisions of
. 3 ch. 17, 18 for commitment to the individual institutions. In a few

B instances whee these provisions supplement those of ch. 19, they are
tabulated in the charts, birt redundant or inconsistent provisions are not
3 so noted.

3 It may be, however, that the procedure of ch. 19 has itself been

4 superseded by the second charied procedure of ch. 12 for the commitment

E of "mentally i11" (including "mentally deficient') persons to any "psychia-
tric hospital.'

In addition to the charted procedures, §1232(b) makes special provision

for temporary commitment to the Carter Memorial Hospital -- Indiana.

23. "As £ on as practicable after the filing of such allegations [of the
petitioner] and s.ataments [of the physician], the judge of the court
shall consult with the petitioner and the attending physician to determine
the extent of the illness and the most realistic treatment plan' (§1213).
The court then decides that '"the best interests of the patient will be
served" by either temporary or regular commitment, and proceeds according
to §1213 or §§1215-1219, respectively -- Indiana.

24. The resident's petition "may request: (a) That the defendant be sent to
- a hospital for observation, care and treatment of his condition; or
‘3 (b) That he be adjudged incompetent; or (c) Both" -- Kentucky.

e 25. 1In addition to examiners appointed by the court, there is provision for
an optional, temporary commitment for examination, observation and creat-
ment prior to the hearing: if the examiners so recommend (Lot to exceed

3 thirty-five days) -- Kentucky, §.20; if the prospective patient or his

: attorney so demands (not to exceed 60 or 90 days) -- Michigan, §§811,

E 997(2); if the court determines that the best interest of the patient, his
: family, or the public is thereby served -- Mimnesota, §751(2).

f:  26. It is not entirely clear that the charted procedure applies to the mentally
. 4 retarded, 3ection 53 merely providec that a judge '""may commit to an
institution any patient within his jurisdiction...” The procedure is
charted here because of the inclusion of a "mentally defective' person

in the definition of "patient" [§2{7)], and the inclusion of "p. aces for
the care of mental defectives" in the definition of "institution' [§2(8)].
See also 350(3) -- Louisiana.

SV 250

R: 27. 1In addition to the charted procedure, see art. 16, §144: "The court

[of equity] may, on the application of any trustee of a person non compos

E mentis, and receiving proof that it is necessary and proper to confine

* 8 such person, direct such trustee to send the person under his charge to

i any hospital in the vicinity of Baltimore, provided he can be there received,
3 to remain until the further order of the court'" -- Maryland.
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According to §71 (1965 Supp.), the charted procedure is not applicable
in "the City of Baltimore, or Montgomery County.' However, a similar
prccedure is provided for Montgomery County [art. 26, §§76(c), 78(a)l,

and may also be available for the city of Baltimore [sec art. 26, §109(a)(69);

art. 42, §22] -- Maryland.

In Cahalan v. Dep't of Mental Health, 304 Mass. 360, 23 N,E,2d 918 (1939),
the court refused to express an opinion as ro the relation between §66 and
§66A. The former provides for commitment to a state school; the latter, for
commitment ''to the custody or supervision' of the Department of Mental

Health. Both are charted -- Massachusetts.

No petitioners are specified, but §23 provides that "if the department

[of Mental Health] has rxeason to believe that...[a] fzeble minded person
who 1s a proper subject for treatment or custody in an institution, is
confined in an infirmary or other place at the public charge or otherwise,
it shall cause application to be made to a judge for the commitment of
such person to an institution" -- Massachusetts.

", ..the physician's examination of the alleged feeble minded person shall
have occurred within ten days of the signing and making oath to the certi-
ficate, which shall bear date not more than twenty days prior to the commit-

ment of such person'" -- Massachusetts; "the court shall not entertain any
such...certificate executed more than two weeks prior to its presentation"
-- Pennsylvania.

The "approval of the department [of Mental Health] shall be filed with
the application" for commitment by a District Court under §66 or by a
Probate Court under §66A -- Massachusetts.

In addition to the charted procedure, there are similar procedures for
judicial commitment; to a state institution of an inmate of "the boys'
vocational school, the girls' training school, the Michigan children's
institute, or any other charitable institution supported by the state,"
upon certification by the superintendent (§821); and to a private institu-
tion of a patient received therein, upon application of an officer of the
institution (§822). Section 849 provides for the admission of "feeble-
minded" personsto the Wayne County institution under the same procedures
as are applicable to state institutions, and §872 provides similarly for
other county institutions -- Michigan.

Y...n0o feeble-minded woman above the age of forty-eight (48) yea~s, nor
any feeble-minded man whose condition is due to senility shall be admitted
to the Michigar home and training school unless such admission is approved
by the state hospital commission" -- Michigan, §845.

"If such physicians do not agree, the couri may appoint a third reputable
physician..."” -- Michigan.
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For circumstances in which petitions are ordinarily filed by parents or
relatives, a county social worker, or others, see MANUAL OF DEP'T OF
PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY ch. III, §II,A, at 1l1;

ch. IIY, §IV.B.4, at 15-17 (1959) -- Minnesota.

For medical, psychological and psychiatric reports and school or °mploy—

ment records which must accompany the petition, see MANUAL OF DEP'T OF
PUBI,T] WELFARE: MENTAI, DEFICIENCY & EPILEPSY ch. IIT, 8§IV_A.3.b, at 14

L UL LIV VidldlEMNNLG 9 i3 L&142 A deVd e S

(1959). See also id, ck. IX, at 76-82 -- Minnesota.

See MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY
Ch. III, §III.A.1l, at 12 (195v): "In the case of a child, the court
sends notice to the family or guardian." Cf. note 18, Chart IV-B.

For circumstances in which the Commissioner of Public Welfare may waive
the ten days' notice, see MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL
DEFICIENCY & EPIIEPSY ch. III, §TII.B, at 12, 13 (1939).

The statutes do not provide a procedure for judicial commitment of
"mentally deficient" persons. 3But see MO, REV, STAT. ch. 202, §595
(1959): "The division of mental diseases...shall receive...in a

state school and hospital any mentally deficient person whose admission
is applied for under any of the following procedures: ...(2) Institu-
tionalization on application of a court of record...' See also ch. 202,
§655; ch. 211, §201(2); OP. ATT'Y GEN. 83 (Oct. 14, 1969) -- Missouri.

The county department of public welfare shall prepare a social summary
of the person for the use of the court' -- Montana, §2305.

"In addition [to the medical certificate], the court shall have a report
as to the mental capacity of the person. Such report shall be made to
the court in writing by some person who is qualified by training and
experience to give tests and examinations as to mental capacity and shall
indicate that an examination or test as to mental capacity has been given
before a final court order is entered' -- Nebraska, §221.

The prospective patient presumably receives notice as a 'party in interegt®
-- Nebraska, §222; New York, §124(5); Pennsylvania, §1202(a).

Petitioners are not specified by statute. But see REGS, OF LACONIA STAIE
SCHOOL §6F-1: ''Petition is made by the proper person, i.e., a parent,
guardian, a selectman; or a social worker, to a probate court'" -- New Hampshire.

Cf. REGS, OF LACONIA STATE SCHOOL §6F-2: "The aspropriate register of
probate notifies the Child Guidance Clinic, or, in the case of an aduit,
the State Hospital, of such petition. In eithex case, the appropriate
agent is requested either to examine the individual or tc review the
findings of another qualified agency" -- New Hampshire.
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"Mental defectives who are assured of adequate care and supervision and
who are not a public menace are excluded from the involuntary comritment
provisions...Provided however, such person[s] may upon petition of their
parents or guardians be committed to the Los Lunas Hospital and Training
Schoole if they are otherwise eligible" -- New Mexico, §6(B).

In additien to the charted procedure, sez the provision of §24{3):

"“The commissioner [of Mental Hygiene] and the health officer of the city,
town or vilke, and the director of community mental health services of the
city, county, part-county or joint counties, where any...mentally disabled
person may be, or in the city of New York the commissioner of hospitals or
in the city of Albany the comnissioner of public welfare, may inquire into
the manner in which any such person is cared for an maintained. If, in the
judgment of such commissioner, health officer of director, as the case may
be, such mentaliy disabled person is not properly or suitably cared for and
maintained, he may requie those legally responsible...to provide a suitable
place for the care of such mentally disabled person or may cause such
mentally disabled person to be admitted to a hospital or imstitution..."

-- New York.

The charted procedure for the mentally iil is specifically made applicable
to the mentally retarded -- North Dakota, §04-05; Ohio, ch. 5125, §25;
South Dakota, §0409.

The commission with jurisdiction over the petition is composed of: the
County Judge, a physician, and an attorney (two members constitue a quorum)

-- North Dakota; the County Judge, the State's Attorney, the County

Director of Public Welfare, the County Superintendent of Schools, and

a physician {(three members conmstitute a quorum) -- South Dakota; a member

of the County Court, the prosecuting attorney and/or his designated assistant,
and the clerk of the County Court and/or his designated deputy (two members
from different offices constitute a quorum) -- West Virginia.

Upon receipt of an affidavit under §11 or of "information that the probate
court considers reliable," the court may order an investigation 'by the
county welfare department or by a competent social worker or other inves'
tigator appointed by the probate court. Such investigation shall cover
the character, family relationships, past conduct, whether or not the
[proposed patiatl...is likely to injure hir-elf or others if allowed to
remain at liberty, and other pertinent factors.... If the .ocial worker
or investigator has reason to believe that an individual investigated

is a [mentally retarded]...person subject to hospitalization, such social
worker or investigator may file an affidavit pursuant to {§11]" -- Ohio.
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"All persons entitled to notice...may waive such notice..." -- Chic, §12;
"notice may be waived by written consent of all parties required to be
notified..." -- Wyoming, §448.

FATRVIEW HOSPITAL & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 126
(Admission Policy) §3.1 (Feb. 15, 1966 'Children under 5 years of
age should not be admitted except under unusual circumstances' -- Oregon.

The prospective patient must be | ought "before such district or juvenile
court for examination'" (§10). Commitment is ordered *on such examination
and upon the tegimony of two (2) practicing physicians in good standing,
that such person is in need of restraint" (§12) -- Rhode Island.

The court must 'give notice of a hearing, if a hearing is requested"
(§§985, 1086). The recipients of this notice are not specified, but they
are presumably the same parties who receive notice of the commencement of
proceedings under §§983, 1084 -- South Cazolina.

In addition to the charted proccdure, §0606 (1939), provides that "when
any person...is found...without a legal guardian, such person may be
committed to the custody of the Superintendent of the State School and
Home for the Feeble-minded by the county judge, on the complaint of the
state's attorney... When a person is committed as in this section provided,
the Superiuntendent of the State School and Fome for the Feeble-minded shall
have the legal custody of such person with all the rights of a guardian of
the person..."

An alternate procedure may also be indicated by tit. 43, §0505(1939),
which provides for a mentally retarded child to be reported by the Division
of Child Welfare to '"the proper county commission,'" which may then "institute
the proper proceedings before the county court...to have such child committed
to the State School...!" -~ South Dakota.

"Before final findings are agreed to, upon request of the person reported
to be [mentally retarded] or any other person interested in such case or
upon the [subcommission's] own motion it may appoint a regularly practicing
physician of the county to act with the [subcommission] in any case in
which there may arise any doubt in the minds of the [subcommission] or the
persons interested in such case...' -- South Dakota.

"...the time within which such notice is required to be served, may be
waived by the chairman or acting chairman of the [subcommissioni whenever
it shall appear from a certified statement made by the County physician or
any other reputable licensed physician, that it wuld be injurious to the
healith or physical condition of the person to delay commitment £xr a period
of five days, or that...the patient would be likely to injure himself or
others” -- Scuth Dakota.

The interested party is summoned to appear with the prospective patient

at the time and place of the hearing -- Tennessee, D.C.

"An indigent persc  .between five and twenty-one years of age, or a person
under five years of age or over twenty-one years of age only with the
written consent of the commissioner [of Mental Health]...may be received
into such [Brandon Training] school at the expense of the state..."

-- Vermont, §2745.
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60. The certifying physician '"shall if practicable be the person's family
physician" -~ Virginia.

61. There is no provision for original judicial commitment, but see:
REV, CODE WASH, tit. 72, ch. 33, §240, providing for appeal to the superior
court by a parent or guardian aggrieved by an administrative ruling per-
taining to the "admission, placement or discharge of his ward"; tit. 72,
ch. 33, §150, providing for petition to the probate deparcment of the

1 3 £ + 1. 1 & . er b  blin
guperior court by the superintendent of a state schocl to prevent the

removal of a voluntary patient -~ WK.shington.

62. Application may be made "by at least 3 adult residents of the state, one
of whom must be a person with whom the patient resides or at whose home
he may be or a parent, child, spouse, brother, sister or friend of the
patient, or the sheriff or a police officer or public welfare or healti:
officer"” -- Wisconsin.

63. See ch. 262, §06(2), providing that if notice is given to a minor under 14,
it shall also be given to his parent, guardian, custodian, or aa appointed
guardian ad litem; if to a person under guardianship, also to his guardian;
and if to an incompetent person without a guardian, also to an appointed
guardian ad litem -- Wisconsin.
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Chart [v-B, JUDJCIAL COMMITME:. OF
THE MENTALLY RETARDED
-~ HZARING PRC:EDURES

FOOTINOTES
a. "State aud Statute." TFor the applicability of the charted procedures, znd
e availability of other procedures, see footnotes cited in this coluun,

th
Chal. t IV'A&

b b. "Special Criteria for Commitment,” This column should be compared with

e ] the statutory definitions cited in Charts I-A and I-B. Many of these de-
N finitions include criteria for hospitalization, and these criteria are
-3 frequently incorporated in commitmeni provisions which require the court
L to find that the prospective patient is "mentally retarded,” "mentally
deficient," "feeble-minded,' etc. Provisions of the latter type are

not tzbulated in this column, and commitment provisions which merely
repeat all or part of the criteria included in a statutory definition

E*? are tabulated only by indication of the relevant sections. For commitment
T provisions which contain special criteria not included in a statutory
't definition, the gatutory sections are indicated and the criteria are noted.

c. "Adjudication." Provisions tabulated in this column axe basically of two
3 types. First, there are provisions for a court to issue, in conjunccion
o ] with its commitment order, an "adjudication," 'certification,” "declara-
ot tion," etc., that the patient is "mentally retarded,'''mentally deficient,
1 "fesble-minded ," etc. Although such judicial action usually affects the
natient's legal competency, it is not always possible to ascertzain whether
E such a provision is so interded. Second, there are statutoxy providons
which state that an order of commitment also constitutes an adjudication
E of the patient's incompetency, aithough no additional action on the part
T of the committing court may be required,

E d. "Appointment of Guardian.'" Provisions tabulated in this column are limited
";{ to those under which guardianship may result from commitment proceedings,
N rather than spec’al guardianship proceedings. The provisions are of
N 3 two types: £first, those providing that if a patient is committed, the
-y court must (or may) also appoint a guardian for him; and second, those

4 providing that instead of ordering hospitalization, the court may appoint

. a guardian, as one of the alternative dispositions available after a finding
that the patient is "mentzlly retarded," "mentally deficient,"” "feeble-
minded," etc.

"

e I

2 1, There is no specific provision for hearing, but: the "judge shall examine
; three persons, one of whom must be a practicing piivsician, who are
acquainted with thz person sought to be committed, and with the condition
of such person...'" -- Alabama, §239; the examining physicians not only
examine the prospective patient, but also hear testimony of witnesses
urder subpoena -- Georgia.




A jury is composed of: 'six adult residents'" -- Alaska; "six persons, at
least one of whom shall ba...a physician or a psychologist" -- Illinois;

16 freeholders" -- Michigan; "6 people' whose verdict must be 'agreed to
and signed by at least 5 of the jurors' -- Wisconsinj "six men' -- Wyoming.
The charted pro. isions may not apply to the mentally retarded. Compare
§070(i) with §340(10), as cited Chart I-A -- Alaska.

An optional temporary commitment may be followed: by judicial extension
for an additional similar period, discharge, or indeterminate commitment
proceedings -- Colorado, Indiana, Michigan; by judicial discharge or
indeterminate commitment -- Idaho, South Dakota, West Virginia.

It is not clear whether the provision forhearing of ch. 394, §22(4), is
incorporated in the charted procedure of ch. 393, §11, which provides for
the county judge to "appoint a commission as is appointed to examine
persons alleged to be insane...” -- Florida.

There is no specific provision for hearing, but: the judge orders the
prospective patient brought before him -- Florida; the special commission
examines the prospective patient -- Georgia; the judge must "yiew'" the
prospective patient -- Oregon.

It seems apparent from the procedures for restoration and discharge that
the order for commitmerit also constitutes an adjudication of incompetency
-- Florida, Indiana, Minnesota, Scuth Carolina.

The court takes jurisdiction on the basis of the petitioner's allegations
not only that the prospective patieat is in need of, but also that his
parent or guardian has failed to secure, "care, training, treatment, hos-
pitalization, or rehabilitation' -- Georgia.

If it is determined that the patient should be committed, there must be

an initial temporary commitment, which is followed either by discharge

or by final indeterminate ccommitment upon certification from the institu-
tion to wbich the patient was temporarily committed -- Hawaii, Mississippi,
New Mexico {unless patient was cwamined and certified by hospital evaluation
board), New Yorl, Chio.

"In any case in which the court refers an application to the commissiorer,
the commissioner shall promptly cause the prompsed patient to be axamined

and on the basis thereof shall either recommend dismissal of the application
or hold a hearing as provided in this section and make recommendations

to the court regarding the commitment of the proposed patient...' -- Idaho.

7
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11.

12,

14,

15.

16.

17.

120

The prospective patient must be present, or has a right to be present,
unless: the court determines that his presence would not be in his best
interest -- Iowa, Virginia; two examining physicians state that the
patient’s '"condition is such that it will be unsafe or unwise to bring
him into court,'" or twqg hospital staff physicians certify that the patient
is "mental ly defective" -- Kentucky; the superintendent of an institution
to which the patient was temporarily committed or two physicial s certify
that the patient's '"condition is such as to retder...his appearing at
such hearing improper and unsafe" ~-- Michigan; if the court does not

deem it "proper that such person appear before the court' -- New Mexico;
"his presence would be injuxious to him, as determined by the head of the
hospital or thc court-appointed physician and concurred in by the court”
-~ Ohio; "both examiners...[have] certified that to be present at the
hearing would be injurious to the proposed patient'" -- Wyoming.

... and the attorney for the Commonwerlth also shall prevent the finding
of any person to be...mentally defective who, in his opinion, is not
such" -- Kentucky, §050.

"If the petition has requested that the defendant be adjudged incompetent,
the court shall impanel a jury" -- Kentucky, §140(1)(a). See note 24,
Chart IV-A.

But see §56: 'Any person committed without a hearing in accordance with
ReSe »++28:53...shall be entitled to a hearing upon demand.” It has been
held that commitment without hearing is not a denial of due process,
because commitment is a matter of police mgulation for protection of both
the patient and the general public, and because of the availability of

a subsequent hearing under §56 [In re Bryant, 214 La. 573, 38 So. 2d 245
(1949)] -- Louisiana.

"A minor committed by the juvenile court may be retained in the imnstittion
beyond the age of twenty-one years if the superintendent deems further
detention necessary" -- Louisiana, §60.

The probation officer investigates the case and may assist the court --
Maryland, §57; Nevada, §130(2)(b). "If requested by the judge, the dis trict
attorney shall assist in conducting proceedings' ~- Wisconsin, §02(3).

Section 66 states that the "order of commitment" shall be ""made in ac-
cordance with section fifty-one," which relates to commitment of the
mentally ill., It is not clear whether this provision is intended to
incorporate the procedures of §51 whereby the prospective patient may
request a private hearing at a conveanient place, at which he may be
present and be represented by counsel -- Massachusetts.
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See MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY

ch. III, §IV.A.1l, at 13 (1959): "The person for whom the hearing is

held mast be present in court to be seen and questioned by the examiners"
-- Minnesota.

When parents petition for the commitment of thelr chiid, it has been held
that the court must appoint a guardian ad litem who is competent to
receive service of notice and disinterested to protect the interests of
the miror [In re Wretlind, 225 Mine. 554, 32 N,7.,2d 161 (1948)]. 'Because
of this decision, some courts now appoint a guardian ad litem for the
patient in every case...[since] some courts now hold that this decision
applies in all cases' [MANUAI. OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY
& EPILEPSY ch. III, §IV.A.2, at 13 (1959)]. See also CPS. ATT'Y GEN, 679-G
(Oct. 7 & Dec. 22, 1948), stating that appcintment of a guardian ad litem
is advisable in the case of an adult, and that the same person may be
appointed as guardian ad litem and counsel for 1 prospective patient --
Minnesota.

"n all cases, the said inquiry and examima tion shall be held and con-
ducted in the presence of the clerk and in the courtroom of the county
or the office of said clerk, unless the person alleged to te suffering
from such mental or nervous condition is physically uiable to appear in
+he courtroom or at the «rzerk's office’ -- Mississippi.

Section 090(4): 'Notice in writing of the master's firdings and recom-
mendations, together with the notice of right of appeal! as provided herein,
shall be given by the master, or someone designated by him to the parent,
guardian or custodian, if any of the child, or to any other pzarson con-
cerned. A hearing by the court shall be allowed upon the filing with the
court by such person of a request for such hearing, provided that the
request is filed within 5 days after the giving of the notice. 1In case

no hearing by the court is requested, the findings and recommendations of
the master, when ccufirmed or modified by an order of court, become a
decree of the court" -- Nevada.

Section 313 requires that "whenever a mentally retarded individual i3
hospitalized, the court shall enter an order of incompetency and appoint
a guardian, if there be nore." Under §505, instead of hospitalization,
"if it is found that the interests and welfare of the person and of others
in the community would better be served...or if there are no suitable
accommodations available for him, the court may appoint a suitable person
as guardian' -- Ternessee.

Section 21 provides that "the warramt of commitment, proceedings thereon,
and return thereof, shall be, as near as may be, as provided for imsanity
matters in chapter 7 of this titie." It is not clear whether this provision
is intended to incorporate the provisions of tit. 64, ch. 7, §36(H), for
optional temporary or indeterminate commitment -- Utah.




25.

26,

122

“The judge or justice shall summon two licensed and reputable physicians,
one of whom shall, when practicable, be the physician cf -he person who

is alleged to be...mentally deficient... In case the person is alleged

to be mentally deficient, the judge or justice may in his discretion
sunmon, in lieu of one of the physicians, a clinical psychologist....

The judge or justice and the twe physicians, or rhe judge or justice and
the physician and psychologist, as the case may be, shall constitute a
commission..." (§62). "...the physicians, or phusician and clinical
psychologist, shall make a personal examinetion of such pParson...."

(§63). "If the two physicians, or physician ard clinical psychclogist...
dc not agree, another physiclan shall be summoned. If the person being
examined request it, there shall be summoned a pnysician of his choice.
Any physician so summoned shall make a perscnal examination of such person
and thereafter shall sit with and be a member of ine commission..." (§64) --
Virginia,

"A person committed under [§99]...shall not be detained in the hogpital,
colony, or private institution more than ninety days, unless he makes
application for further care and treatmeat as a voluntary patient...or

is committed.,.'(§00). "Any person in a Stte hospital or privace
institution...may, during the period of observation as specifiad in [§100]
«+.0r at the expiration of such period, be generally committed as...mentally
deficient by the judge or juscice...upon the duly sworn cervtificate of
the superintendent of the hospital or of the chief medical offiicer of a
private institution and ore or more physicians of the staff...provikd,
however, it shall not be necessary for any person generally committed
under this section to be brought before the judge or justice for the
purpose of such commitment,...“(§102) -~ Virginia.

DIV'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL COF MENTAL
RETARDATION ch. 12, §12,02(B), at 1 (1963): "It is now generally accepte@
that the voluntary admission procedure should be used except for persons

who may be potentially harmful to themselves or others and for thoce whose
health and welfare would be jeopardized by remaining in their own homes

or in the community aand the authority of the court is required to accomplish
admission' -- Wisconsin.

M p—— Y
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Chart 1V-C. JUDICIAL COMMITMENT OF
THE MENTALLY RETARDED
-- POST-HEARING PROCEDURES

FCOTWOTES

a. "State aud Statute.” For the applicability of the charted procedures and
the availability of other procedures, see footnotes cited in this column,
Chart IV -Ae

1. In addition to the charted provision for commitment to state institutions,
there is also an alternate provision for commitment %o an institution operated
by an agency of the United States -- Alaska, §080; Colorado, §11(6);
Idaho, §330; Indiana, §§1219, 1235-1253; Kentucky, §§160, 165; Louisiana, §62;
Massachusetts, §§10, 20A; Michigan, §811; Mississippi, §6909-07; New Mexico,
ch. 74, art. 6, §i8; Ohio, §§15, 16; Pennsylvania, §1243; South Carolina,
§1001; Virginia, §73; West Virginia, §2663(1).

2. Examinatior, is conducted: by a "designated examiner" who is "a licensed
physician designated by the department [of Health and Welfare] as specially
qualified...in the diagnosis of mental illness..." -- Alaska; by an "evalua-~
tion board...composed as follows: One (1) member who is a duly licensed

physician of this state; one (1) member who is a qualified psychologist;
ard one (1) or more other members to be selected by the board of directors"
-- New Mexico.

3. The Children's Colony Board is the petitioner for judicial ccmmitment:

of an "indigent" child -- Arizona; of a patient for whom facilities are
available and who has been examined and found to be eligible and appropriate
for commitment -- Arkansas.

4., CEf. DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS MANUAL §3412 (1966) ¢
Each patient shall be examined by a physician within 24 hours of admissicn
and the findings recorded in the clinical file" -- California.

5. See also DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS MANUAL §3411 (1966):
A1l persons admitted to a Department facility shall be informed, as far
as possibie, at the time of admission, of the nature of the hospital and
of the reasons for admission" -~ California.

6. A committed patient is under guardianship of: the Board of Commissioners
of State Institutions -- Florida, §04; the Dirsctor of Health -~ Hawali,
§14; the Commissioner of Revenue (unlegs another guardian has been appointed)
-~ Michigan, §§811(1), 817; the Commissioner of Public Welfare -- Minnesota,
§753¢2); "the head of any public hospital" -- Ohio, ci. 5123, §03; the
superintendent of the State Training School (conservator of estate, unless
a guardian has been appointad) -- Wyoming, tit. 3, §33.1.




7.

10.

12,

14.

15.

131

Section 50 provides that "the head of a private hospital may and the
superintendent of a state mental institution, subject...to the availability
of suitable accommecdations, shall receive f£or observaticn, diagnosis, are
and treatment any individual whose admisgsion is applied for under any of

the f£ollowing procedures: ...(3) Judicial commitment..." But see OP, ATT'Y
GEN, (Aug. 8, 1963), determining that it is mandatory for the superintendent
of a hospital or institution to receive judicially committed patients -~
Louigiana.

REG, OF DEP'T OF MENTAL HEALTH No. 2, Item 3 (1955): "Promptly after
admission, each newly admitted patient shall receive a physical examination
and mental examination' -~ Massachusetts.

Cf. RULES & REGS, OF DEP'T OF MENTAL HEALTH §3.04(1964): 'Every patieat
shall be carefully examined by a member of the hospital medical staff
immediately upon admission and a full record of such examination shall be
made with careful note of bruises, scars, marks and possible fractures
and other injuries" -- Michigan.

See Memorandum from Morris Hursh, Commissioner of Public Welfare, July 26,
1965, p. 2: ‘"Effective QOctober 1, 1965, appliction for admission te a
state facility will be made by the county welfare department directly to
the receiving institution, which will maintain its own waiting list...."
-- Minnesota.

For information required to be furnished upon institutional admission,
including & report of prior medical examination, see MANUAL OF DEP'T OF
PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY ch. VI, §IXI.B, at 44-46 (1959)
-- Minnesota.

Habeas corpus is availale, but only to challenge the jurisdiction of the
conmitting court, including the comstitutionality of the commitment statute
and of the actual commitment procedure. Cf. State ex rel. Anderson v. U.S.
Veterans Hospital, 268 Minn. 213, 128 N,W,2d 710 (1964) -- Minnesota.

Provision for appeal includes a right of further appeal to:; the supreme
court -- Mississippi; the Supreme Court of Appeals ~-- Virginia.

. ...Upon such appeal the circuit court shall appoint an examining board

to examine the person alleged to be mentally ueficient. The board shall
consist of at least two physicians or one physician and one psychelogist,
If the examining board certifies that the person is mentally deficient, the
certification and order of commitment, if anv, of the probate court shall
be sustained. If the examining becard does not certify that the person is
is mentally deficient, the circuit court may set aside the certification
and order of commitment, if any, of the probate court' -- Oregon.

Section 313 rejuires that ‘'whenever a mentally retarded individual is
hospitalized, the court shall enter an order of incompetency and appoiat

a guardian, if there be none.'" Under §505, instead of hospitalization,
"if it is found that the interests and welfare of the person and of others
in the community would better be served...or if there are no suitable
accommodations available foxr him, the court may appoint a suitable person
as guardian'" -- Tennessee.




Section 21 provides that "the warrant of commitment, proceedings thereor,
and return thereof, shall be, as near as may be, as provided for insanity
matters in chapter 7 of this title." It is not clear whether this provision
is intended to incorporate the provisions of tit. 64, ch. 7, for post-
commitment examination [§40(A)] or habeas corpus (§49) -- Utah.

BRANDON TRAINING SCHOOL:; ADMISSION PROCESS p. 1 (no date): "...each
applicant is evaluated at Brandon by the school’s pediatric consultant

and psychologist in order to determine eligibility and feasibility of
admission'" -- Vermont.

"(a) In any case where commitment to a private institution is sought,

the presiding justice shall before making an order of commitment, inquire
and ascertain whether the private institution is a fit and proper institu-
tion to have the care of such person... (b) The person commjtted shall have,
as a matter of right, the right to appeal from the judgement of the justice
in respect to the fitness of the institution to which he may be committed,

to the circuit court of the county or to the corporation court of the

city in which the proceedings may be had...." -- Virginia, §71.3.
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Chart IV-D, JUDICIAL COMMITMENT OF
THE MENTALLY RETARDED
-- DISCHARGE PFR.OCEDURES

FOOTHOTES

There is no provision for original judicial commitment, but there are
provisions for discharge applicable to patients whose oriyinal non-judidal
hospitalization has subsequently been extended by judicial commitment --
A,AM,D, Draft Act, art. 8, §§h, i (1964).

At least one of the examiners appointed by the court must not be associated
with the institution where the patient is confined -- Colorado.

Upon receipt of a certificate of discharge or recovery from the institu-
tion, the committing court must conduct special restoration proceedings
-- Indiana, §1308; Kentucky (if patient had been declared incompetent),
§280(2) (b); Michigan, §829(l); Oregon, §120.

"If che commitment be to a private institution, the petition shall be
filed with the court ordaering such commitment. If the commitment be to a
[state] hospital-school, the petition shall be filed in the proper court
of the county where the institution is situated" -- Iowa.

If the institution superintendent or staff is unwilling to discharge a
patient upon request and so certifies in writing, giving reasons therefor,
the court may, upon such certificate and an opportunity for a hearing
thereon being accorded the superintendent or staff, order the discharge
of such patient -- Kentucky, §360; Michigan, §825; New York, §133(1).

The charted procedure seems applicable to .atients committed by a juvenile
court pursuant fo the procedure of art. 26 tabulated in Charts IV-A,B,C; it
is also applicable to patients hospitalized pursuant to procedures tabulated
in Charts II, IIL -- Maryland.

See also RULES & REGS, OF DEP'T OF MENTAL HEALTH § 3.12(B)(1964):

"Whenever any patient shall be finally discharged, the medical superintendent
shall report such change in status to the probate court of commitment and
indicate in such report which...factors have brought about such discharge..."
-- Michigan.

At the hearing: 'witnesses shall be examined, including two licensed physi-
cians who shall be registered by the [Mental Health] Commission as designated
examiners' -- Suth Carolin~; '‘there shall be testimony from at least two
licensed physicians who ha /e examined the individual’ -- Tennessee.

e
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", ..such judge shall appoint & commission of not more than three persons,
in his discretion, to inquire into the merits of the case, one of whom
shall be a physician, and if two or more are appointed, another shall be
an attorney. Without first summoning the party to meet them they shall
proceed to the Hospital [and School] and have a personal interview with
such person, so managed as to prevent him or her, if possible, from sus-
pecting its object; and they shall make any inquiries and examinztion they
may deem necessary and proper of the officers and records of the Hospital
fand School], touching the merits of the case. If they shall deem it
prudent and advisable they may disclose to the party the object of their
vigit, and in the presence of such party make further investigation of the
matter. They shall forthwith report to the county judge making the appointment
the result of their examinations and inquiries. Such report: shall be
accompanied by a statement of the case and signed by the Superintendent....

-~ South Dakota.

The patient is presumably able to apply as a ''person considerad by such
judge legally interested" (§2757) -- Vermont.

"When a proceeding for retrial or re-examimtion is not pending in a court
of record and a jury trial is not desired by the persons authorized to
commence su. bk proceeding, the department [of Public Welfare] may, on
application, determine the mental condition of any patient committed to
any institution under this chapter, and its determinatiop, shall be recorded
in the county court of the county in which the ptie:t resides or from
which he was committed, and such determination shall have the same effect
as though made by the county court,...'" -- Wisconsin.
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1V, PROTECTIONS AND RIGHYS OF
INSTITUTIONALIZED PATIENIS

As pointed out by the Task Force cn Law of the President’s Panel on

Mental Retardation,; "the need of a mentally retarded person to have his per-

sonal rights protected does not end with his transfer to the custody of the

1
superintendent of an institution..." Often, however, statutory recognition
of the rights of the retarded does not extend beyond this point. Every state's
statutes contain one or more provisions which authorize and regulate the
inscitutionalization of retarded persons, but statutes which implement any
given right or provide any given protection for institutionalized retardates
are in the minority. Among the factors responsible for this situation is
certainly the relative difficulty of drafting legislation governing patients'’
rights. Although it is no longer believed that all retarded persons are
incarable of exercising their legal rights, neither is it claimed that all
retarded patients should retain the full complement of these rights.
Ideally, therefore, patients' rights should be determined by individual and
expert judgments. Tmplementation of this principle requires designation of
the appropriate authorities to make such judgments. It seems preferable for
questions reg:rding a patient's competency to perform jural acts, such as
executing a contract or a will, to be decided by a court or other legal
authority. At the other extreme, the exercise of more personal rights, such
as corresponding or receiving visitors, must necessarily be subject to con-
siderable discretion on the part of institutional authorities. For such personal
rights, as well as special rights of a retarded person qua patient to receive
treatment and training, existing statutory provisions usually set forth only

minimal standards within which administrative discretion may be exercised.

1 Report of the Task Force on Law, The President's Panel on Mental Retardatioa
30 (Washington, 1963).

—
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This allocation of responsibility may produce probiems when, especially
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in overcrowded and understaffed institutions, decisions regarding patients’
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responsible for supervising the institutions, have promulgated administrative

regulations for more explicit guidance of institutioral practices. As a result,
legal protections of institutionalized retardates frequently have more signifi.-

cant regulatory components than legal procedures for ianstitutional admission.

It should also be noted that state legislation which does cover patients’®

rights is predominately designed for the mentally ill. Statutory provisions
I for mentally retarded patients are almost always alsc applicable to mentally
) ill patients} indeed, the typical provisions in most categories are those

2
patterned after the "Draft Act Governing Hospitalizztion of the Mentally ILl."

[N
»

f- The inclusion or exclusion of mentally retarded patients in these provisions
‘ ;; often seems to be the incidental result of a state's organization of its

= mental ingtitutions and its statutes, rather than the deliberate result of
legislative decision. If imstitutions for both the mentally ill and the
mentally retarded are administered by a single state agency, and if the state
statutes are arranged according to such agencies, it is most probable that

any statutory protections are applicable to both classes of patients;

-3 2 National Institute of Mental Healths A Draft Act Governing Hospitalization
‘ of the Mentally Ill (Washington, U.S. Public Health Service Pub. No. 51, 1952).
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otherwise, provisions for patient's rights are frequently confined to the

mentally ill. Because few provisioms are uniquely applicable zo the mentally

retarded, and because provisions applicable tc the mentally ill are adequately
4

treated elsevhere, individual rights of patienis are only briefly discussed

in the following sectione.

A. Confidertiality

Any need for special insulation of informetion regarding retarded
patients has surely diminished as popular understanding of mental retardaticn
has increased. On the other hand, there appears to be no reason why institu-

tional records of retarded patisnts should not be accorded the same protections

of confidentiality as apply to the records of non-mental institutions or
hospitals. The statutes of 22 states generally provide this degree of pro- s
tect:ion for the records of state institutions and agencies for the retarded.
Statutory provisions differ among the jurisdictions primaxily in their
expression of various exceptions to the reguirement of confidentiality,

but many of these exceptions may be implied even in statutes which omit them.

B. Communication
Rights of cormunication of institutionalized patients are chiefly those
of corresponderce and visitation. Both privileges are recognized by statute

in ten states; the statutes of eight states mention only correspondence,

3 For such provisions applicable only to mentally ill patients, see note 4,
Chart V-A; note 4, Chart V-B; anote 7, Chart V-D; notes 3, 10, Chart V-E.

4 See especially Ch. 5, "Rights of Hospitalized Patients,” in Lindman and
McIntyre (eds.): The Mentally Disabled and the Law 142- 182 (Univ, Chicago
Press, 1951).

5 See Chart V-A.
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6
and the Vermont statutes affect only visitatioin, 1In addition to providing

basic freedoms and specifying permissible restrictions, perhaps the most
important features of these statutes are their guarantees of patients'
7
acces$s to state agencies and officials, courts, and attorneys? Such provisions
are essential to safeguard against improper institutionalization and to
effectuate any other rights of patients. Also of special significance are
the few provisions for a patient to be examined by an independent physician.9
C. Training
Particular types of education or training for institutionalized retardates
10

are designated in the statutes of 26 jurisiictions. Most fregquently menticned
are "industrial," "manual," "mechénical,“ or "vocational' training, and
occasionally "agricultural" training is included. Several statutes provide
for "academic," "intellectual," or "scholastic'" education, and a few refer
to "physical," "moral," or "social" iraining.

In addition to these specifications, many statutes indicate a general
purpose of “training" in provisions which authorize institutional admission,

or which establish state institutions or agencies for the retarded. TFew

statutes, however, express a definite right of retarded patients to be trained

6 See Chart V-B.
7 See ™o Restrictions on Correspondence with Officials' column, Chart V-B.

8 Eight states forbid restrictions on patients' correspondence with attoraeys,
and four have special provisions for patients to be visited by attorneys.

9 See note 7, Chart V-B,.

10 See "Education and Training" column, Chart V-C.

e o e ——




to their maximum capacity so that they may, if at all possible, return to
the community.

Seventeen sgtates provide for the employment of patiemts while they are
elther in residence at an institution, participating in a "colony" or "sheltered

11
workshop" program, or conditionally released. Most of these provisions

are merely authorizations of the indicated activities, but a few take other
forms. In Louisiana and Pennsylvania, a patient has a "right to be employed
at a useful occupation, depending on his condition and available institut-
tional facilities. In Oregon a patient may.be required to perform "reasonable
work' for the state. Statutes of eleven states deal with compensation for the
patieat's employment, and sometimes also the allocation of such compertsation

12
between the patient or his dependents and the institution or the state.

D. Treatment ' N
The use of mechanical restraints is regulated by statute in ten gates,
and by administrative regulation in at least as manyf.3 Statulzory provisions
specify that restraint may be used only when necessary for the "medical needs"
y or "welfare" of the patient, or for the conduct of the institution. Most pro-~
visions require that the restraint order be signed by a physician and be made

1 a part of the patient's clinical record or the institution's restraint record.

Many of the administrative regulations c¢n this subject cover not only mechanical

restraints, but also seclusion or segregation and occasionally "chemical restraint.} 3

11 See "Employment - Activities' colummn, Chart V-C.
¢ 12 See "Employment - Compensation" column, Chart V-C.

13 See '"Mechanical Restraints" columns, Chart V-D.
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As additional safeguards against maltreatment of patients, 18 statutes

provide a general standard of "humane," "adequate," or "appropriate" institu-
14
tional care; fourteen specially provide for the investigation of patients’

complaints by the state agency with supervision over mental institiudons,
15
or some other authority; and 19 establish eriminzl penalties for abuse or

16
negilect of patients,

Twelve statutes deal specially with major medical treatment, usually
17
surgery, given to institutionmal patients, For non-smergency situvations,
1t is generally provided that the patient's consent is necessary unless he
is considered incompetent by virtue of minority, adjudication, commitment,
or the opinion of institutional authorities. 1Iu the lattex cases, the
consent of his guardian, pavent or other relatives is reguired, but if they

are unavailable the consent of an official of the institution or the state

agency may be substituted in wmost states. For emergency situation; more

liberal provisions are made for such substituted consent.

E. Periodic Review
Periodic examinaticns provide opportunities for assessing changes in
the condition of patients, and thus for assuring that they will not be in-
stitutionalized longer than necessary, and that they will be properly placed

and treated while institutionalized., Statutes of eleven states require

14 See '"Maltreatment -- Standard of Care" cclumn, Chart V-D.
15 See '"Maltreatment -- Investigation of Complaints by --'' column, Chart V-D.
16 See "Maltreatment -~ Criminal Sanction" column, Chart V-D,

17 See '"Major Medical Treatment" columns, Chart V-D.
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18
institutions for the retarded to conduct periodic veviews. Most of these

provisions ieave the frequency of examinations to the administratiwve dis-

cretion of the institution, or merely requirs examinations 'as frequently

ae uracticahla ' CAame ATIaTar natiantc
- - N T WS M W e Tt e Nt O et wr® oA , AN TV St ¥ Nl e ’ -8 r Tt 3o W By b B

least every twelve or sixz months., The Oregon statute authorizes examination
19
of a patient upon the request of his relative or guardian. The statutes

generaily do not prescribe the nature or scope of periodic examinations.
At the present time, no jurisdiction has adopted provisions for

automatic and periodic judicial review as recommended by the Task Force on
20
Law of thie President's Panel on Mental Retaxrdations

..»iPleriodic court review should be mandatory in the case of all
non-voluntarily institutionalized adults., Judicial review of commit-
ment should be required in the case of any retarded perscn living in
an instituticn: at the time %e reaches the age of 21, unless he claarly
indZcates his desire to remain on 2 voluntary busis -« in which case
che couri sheulid make a2 findling to that effect. After the age of 21,
We believe that there should be judicial review of the need for
continuing commitment every two yearS....

¥. Conditional Release
Conciiticnal release procedures are not spacial protections or rights of

nstitutionalized patients in the same sense as the provisions discuszsed in

18 See "'Periodic Examinatior. or Review" columns, Chart V-E.
These provisions should be considered in conjunction with requirements
for examination at the time of admission to an institution., See “Admission
Criteria -- Mental Examination" columms, Charts II, III, IV-C.

19 Compare the provisicns for examination by independent physicians, cited
note 7, Chart V-B.

0
o

Report of the Task Foxce on Law, The President's Panel on Mental Retardation 3
(Washington, 1963).

The recommendation is more broadly phrased in A Proposed Program ﬁor
National Action to Combat Mental Retardation: Report of the Presideui's Panel
on Mental Retardation 222 (Washington, U.S. Gov't Printing Office, 1962)
""There should be judicial review every two years of the need for continued
institutional care for all retarded adults, whatever their original type

f admission. There should always be a review when a mentally retarded
person reaches the age of 12 [21?]." (All capitalized in original.)
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previous sections, They are congsidered heve primarily because of their
conceptual relationship to provisions for periodic examination or vreview, dut
they are perhaps more akin to provisions for administrative discharge.

4 non-voluntary patient®s administrative dizcharge is usually, by customary
practice if not expgagg_ragulsgion, dependent upon his completion of a period
of conditicnal taleasefl &s prerequisites for discharge, these procedures
constitute an important componeat of the right of qualified patieants to tex-
ninats instituticaslization., Also, sinse conditionsl releases are frequently
the £inal, trsnsiticaal steps in an institutfion®s habilitation program, they
are significauc to a paticnt’s right to education and traiming.

The stacuces of all but gix jurisdictions contain one or more provigions
for ¢hs conditicral velease of retardad patientsfz'the procedures are variously
designated ‘'‘relesse,” "parois," Yplacement," "ieave," “wisic," or other terms,
but 21l have certain featuzas in cormon. The patient's releass from the
institution 18 subject ¢o his adjustment o external circumstances and his
compliance with any zpecial condlticas pres.ribed by the institutioa, Ha
may be returped to the institution without the £crma11c£es of a new admigsion
procedure because he remsins in the congtructive, legal custody of the in-
stitution until firally discharged.

Authorities authorized to graat conditional veleases, as well as
eriteria gpecified feor such releases, are generally similar to theose of ad-
ninistrative discharge provisions. Patlients are usually released either to
the care of a 'private," "family," or "boarding'" home,; or to the custody of
relatives, guardians, or friends. In those statutes which specify the period
of relezs- . it is most often required that the patient be discharged or his

2s.8e¢ reviewed after one year, although the specified periods may be shorter,

longer, or "indefinite."

21 See Sections I111,C,3. and IIl.D.4.4. supra.

22 See "Conditional Release or Parole" columns, Chart V-E.
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% Chart V-A,

PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS -- CONFIDENTIALITY

FOOINOTES

The charted provisions fcr the mentally ill are also applicable to the
mentally retarded because mental retardation is specifically included
in the definition of mental illness [see Chart I-A] -- Alaska, Georgia
("when the mentally retarded person is incapable thereby of making a
satisfactory adjustment outside of a psychiatric hospital’).

Confidential information may be disclosed "as a court may direct upon its
determination that disclosure is necessary for the conduct of proceedings
before it anéd that failure to make such disclosure would be contrary to the
public interest" -- Alaska, Idaho, Kentucky, New Jersey, South Carolina,
Tenressee.

DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3210 (April, 1966):
", ...Personal information and medical records pertaining to individual
patients are confidential. Clinical information may be provided if written
consent of the person legally authorized to give comsent is obtained.....
Medical opinions as to the patient's condition and ultimate prospects may
be furnished to friends and relatives by the appropriate ward doctor When
deemed advisable."

Id. §3210.1: 'Medical record information may be relessed to licensing
agencies without the patient's consent, when requesied for a judgment on
license suspension. ...."

Id. §3210.2: "In order to inform patients of Department procedures,
and to forestall possibie future legal actions, it ghall be a responsibility
of each facility to fully inform the patient and to obtain written consent
whenever possible before releasing medical information in support of benefit
claims. ...."

Id. §3210.3: '"Department staff shall cooperate with the U.S. Secret
Service in making available patient information, insofar as confidential
patient-physician relationships allow....." -- California.

There is no provision for mentally retarded patients, but there are

provisions applicable to the mentally ill -- FLORIDA STAT, ch. 394, §08(1960);
KANSAS STAT, ch. 59, §2931(1965 Supp.); MAINE REV, STAT, tit. 34, §2256

(1964; 1966 Supp.), which may be made applicable to the mentaily retarded

by DEP'T OF MENTAL HEALTH & CORRECTIONS: DIRECTIVE No. XVI (May 21, 1965);
NEW MEXICO STAT, ch. 34, art. 2, §17 (1965 Supp.); NORTH DAKOTA CENTURY CODE
tit. 25, ch. 03, §22 (1960); OKLAHOMA STAT. tit. 43A, §§14(13), 18(13) (1965
Supp.) (formerly also applicable to mentally retarded patients); TEXAS REV,
CIVIL STAT, art. 5547, §87 (Vernon 1958); UTAH CODE tit. 64, ch. 7, §50 (1953);
WYOMING STAT, tit. 25, §74 (1965 Supp.); D.C. CODE tlt. 21, §562 (1966 Supp.V).
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5. Except for disclosure to the specially authorized persors and egencies,
"information shall be given only upon the written consent of a patient who
was committed as [mentally illl..., or who was admitted on voluntry appli-
cation, or discharged patients possessing civil rights. The written consent of
the nearest of kin shall be required in all other @ses" [DEP'T OF MENTAL
HEALTH: MENTAL HEALTH SERVICE RULE 8.01(5)(Junc 10, 1965)1 -- Illinois.

6. In addition to the persons and agencies authorized by statute to examine
confidential records, regulations provide that "clinicd record data may be
provided to the Veterans Administration, Railroad Retirement Board, and the
Social Security Administration on the condition that it be held as strictly
confidential® [DEP'T OF MENTAL HEALTH: MENTAL HEALTH SERVICE RULE 8.01(4)
(June 10, 1965)] -- Illinois.

7. Regulations of Rosewood State Hospital provide for the classification of
confidential arnd nonconfidential information, the release of information
without authorization to various persons and agencies, the authorization
required for release of confidential fnformation to other parties, and
the release or production of confidential information on curt order or
subpoena -~ Maryland,

8. RULES & REGS, OF DEP'T OF MENTAL HEALTH §7.4 (1964): "It is essential
that material in patient records be considered as privileged information
obtained, in part, through a physician-patient relationship and they cannot
beened for public scrutiny. In the instance where it is necessary for
patient files to be made available in connectin with legal action, it is
permissible to allow a medical staff member to testify in private chambers
with respect to certain materials which should not be disclosed in open
court'" -- Michigan.

9. DEP'T OF HEALTH, SAFETY, & SANITATION, LACONIA STATE SCHOCL: INFORMATION
CONCERNING RESIDENTS {(no date): "Informatim about residents in the Laconia
State School should be given amit to only blood relatives, guardians, and
Official Agents. Other individuals are not entitled to information unless
the closest relative or guardian of the resident in question authorizes us
in writing" -~ New Hampshire.

10. 1In addition to the charted provisions, ch. 5122, §31, proviks for the
confidentiality of "all certificates, applications, reccrds, and reports...
jdentifying a patient or former patient or individual whose hospitalization
has been sought under Chapter 5122." This provision may be made applicable
to mentally retarded patients by ch. 5125, §25 -- Ohio.

11. DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE MENTALLY
RETARDED at 3 (Oct. 1, 1964): ''Case record' or 'medical record' information
is considered confidential and is not to be divulged except for purposes
directly related to the treatment program for the particular pupil. ....
Information of an intimate or personal nature about the pupil or the pupil's
parents should not be discussed except in furtherance d the treatment program
for the particular pupil,... Neither is the identity of the pupilsor the
parents to be divulged, except at the discretion or with special permission
of the Superintendent of the state school. Control and custody £ the case
record rests with the Superintendent. .... It is essential that material in
pupil records be considered as privileged information obtained, in part,

through a physician - patient relationship, and not to be opened for public




13.

14,

15.
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scrutiny. The Superintendent shall immediately notify the Directxr of

Public Welfare where notice of legal process has been served upon any

officer of the state school or pupil so tha* legal advice may be soughc. ...."
-- Oklahoma.

FATRVIEW HOSPIM. & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 501
(Nov. 15, 1964): "(i) Patients' records will be treated as privileged
communications, as is customary in the medical profession, and tke coatents
will be divulged, verbally, to perscns and agencies outside of the institu-
tion only as is considered prudent and necessary by prefessional staff to
further the treatment or pruoper disposition of patiernts.” Section 2
provides special regulations fer the release of information to "Qfficial
Law Enforcement Agencies,' "Physiciaus,” "0fficial Social Agencies,"
"Schools and U.S, Armed Forces,” and "Insurance Cocmparies.” Section 3
provides that all other requests for information "must be accompanied by

a signed reiease from the parent or guardian or be referred to the Superin-
tendent for decision...' "(4) Parents or legal guardians are entitled to
infrmation concerning persons for whom they are respomsible and the
restrictions covered herein do not apply to such individuals! -- Oregon.

1ADD SCHOOL: INFORMATION ON PROCEDURES REQUIRED OF EMPLOYEES at 10

(Jan. 1965): "Ethics and good sense are requiredcofall employees in this
institution in the matter «f discussing with others those who are entrusted
toaur care. ... Their names, their reards, and their daily behavior

cannot and must not be brought into discussions with outsiders. The parents
and the child have a right to that privacy, protection, and consideration"
-- Rhode Island.

There is no provision specifically applicable to mentally retarded patients,
but a general requirement of confidentiality may be inferred from TEXAS REV.
CIVIL STAT, art. 5547-202, §2.23 (Vernon 1966 Supp.): *'(a) Any person,
hospital, sanitorium, nursing or rest home, medical society, or other
organization may provide information, interviews, reports, statements,
memoranda, or other data related to the condition and treatment of any
person to the State Department of Mental Health and Mental Retardation,
medical organizations, hospitals and hospital committees, to be used in

the course of any study for the purpose of reducing mental discrders and
disabilities.... (e¢) The identity of any person whose condition or treatment
has been studied shall be kept confidential and shall not be revealed under
any circumstances....!" -- Texas.

DEP'T OF MENTAL HYGIENE & HOSPITALS: MANUAL OF INSTRUCTIONS FOR NURSING
SERVICE PERSONNEL Reg. No. 5, at 21 (1965): "Employees must not discuss
patients in their presence or away from the hospital. All information
concerning patients should be kept confidential except when it is necessary
to pass this information on to the proper hospital staff" -- Virginia.
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PROTECTION AND RfE%TS OF MENTALLY RETARDED PATIENTS -- COMMUNICATION

FOOTNOTES

The charted provisions for the mentally ill are also applicable to the
mentally xetarded because mental retardation is specifically included in
the definition of "mental illness" [see Chart I-A] -- Alaska, Georgia

("wher the mentally retarded person is iucapable thereby of mking a satis-
factory adjustment outside of a psychiatric hospital').

DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §2314 {(April, 1966):
"All patients are to be allowed the right to send uncensored mail to supevior
court judges, district attorneys, their own attorneys, the Superintendent,
and to the Director. No letter to any other person with whom the patient
has a reasonable right to correspond may be held up unless it contains
obscene, vulgar, or threatening language. ...." '

Id. §3315: "Mail from a superior court judge or district attorney of
the county from which the patient was admitted should be delivered unopened.
Mail identified as containing checks payable to patients may be diverted
by the mail room to the proper office for deposit to the patient's persomal
account and receipt igssued to the patient. Other mail shall be opened by
patients in the presence of an employee and money, negotiable instruments,
documents, and articles which may be harmful to the wo1lfare of the patient
shall be delivered to the office and a receipt given. Where patient's
condition warrants, mail may be inspected by the ward physician and, if the
contents are thought to be harmful to the patient, may be withheld" --
California.

DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3313 (April, 1966):
"Each hospital shall permit as much visiting as the time of the staff of

the hospital and routine of their work will permit. Patients should be
encouraged to invite visitors to visit them. Patients preference concerning
visits by friends and relatives should be considered" -- California.

There are no provisions for mentally retarded patients, but there are provisiof

applicable to the mentally ill -- CONNECTICUT GEN, STAT, tit. 17, §§189,

190 (1960) (correspondence ard visitation); FLORIDA STAT, ch. 394, §§13-17
(1965 Supp.) (correspondence); INDIANA STAT, tit. 22, §1034 (Burrs 1964)
(visitation); KANSAS STAT, ch. 59, §2929 (1965 Supp.)(correspondence and
visitation); MAINE REV, STAT, tit. 34, §2254(1),(2) (1964) (correspondence

and visitation); MINNESOTA STAT, ch. 253, §§il, 12, 27 (1939, 1965 Supp.)
(correspondence) ; MISSOURI STAT, ch. 202, §847 (1952)(cxrespondence and
visitation); MONTANA REV, CODES tit. 38, §§112-116 {1961) (correspondence);
NEBRASKA REV, STAT., ch. 83, §§314, 315 (1958) (correspondence) ; NEW HAMPSHIRE
REV, STAT, ch. 135, §33 (1964) (correspondence); NEW MFXICO STAT. ch. 34,
art. 2, §15 (1953) (axrespondence and visivation); NORTH CAROLINA GEN, STAT.
ch. 122, §46 (194} {correspondence and visitation}; NORT' DAXOTA CENIURY CODE
tit. 25, ch. 03, §20 (1960, 1965 Supp.)(correspondence . «d visitation);
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OHIO REV, CODE ch. 5122, §29 (1966 Supp.)(correspondence and visitation;
may be made applicable to mentally retarded patients by ch. 5125, §25);
OKLAHOMA STAT, tit. 43A, §93 (1961)(correspondence and visitation; formerly
also applicable to mentally retarded patients); RHODE ISLAND GEN, LAWS

tit. 26, ch. 3, §20 (1956) (correspondence); SCUTH DAKOTA CODE tit. 30,
§30124, 9905 (1939)(correspondence); TEXAS REV, CIVIL STAT, art. 5547,

§86 (Vernon 1958)(correspondence and visitation); UTAH CODE tit. 64. ch. 7,
§48 (1953, 1965 Supp.)(correspondence and visitation); WASHEINGTON REV, CONE
tit. 72, ch. 23, §220 (1962) (correspondence); WYOMING STAT, tit. 25, §72
(1965 Supp.)(correspondence aud visitation); D,C, CODE tit. 21, §56%

(1966 Supp. V)(correspondence and visitation).

'"With regard to other correspondence [not with the correspondents specially
authorized by statute] the patient shall be allowed the maximum freedom and
privacy consistent with his safety and welfare" [DEP'T OF MiNTAI, HEAIiTH:
MENTAL HEALTH SERVICE RULE 9.03 (July 1, 1964)] -~ Illinois.

The charted provisions of §280(6) apply only to patients nospitalized by
certification under the procedure of §280 -~ Kentucky.

In addition to the charted provisions, a patient has a right to be visited
and examined: 'by a physician designated by him or a member of his family
or a near friend. This examination shall be made only with the consent of
the patient and the superintendeat. ..." -- Louisiana, §171(8); "by any
medical or osteopathic practitioner designated by him or by any member of
his family or 'near friend.' With the consent of the patient and of the
superintendent, the medical or osteopathic practitiomner may attend the
patient for all maladies, other than mental iliness...! -- Pennsylvania,
§1481(7).

A patient may also "request the Commissioner of Mental Health to
arrange for the examination of the patient's mental condition by a qualified
physician not associated with the Department of Public Welfare' --
Pennsylvania, §1481(8).

"All other letters [not to or from the Department of Mental Health] to or
from the patient may be sent as addressed or to his parent or legal guardian
or most interested friend" (§98).

Cf. DEP'T OF MENTAL HEALTH: REGULATION No. 23 (1955): (1) Unless
known to have obscene or other unmailable content, any mail addressed by
a patient to the Commissioner or other representative of the Department shall
be forwarded and if sealed shall not be opened. (2) Patients shall be
allowed a reasonable amount of stationery and postage. Care should be
taken to assure all patients opportunity to write to friends or relatives,
if they so desire, The superintendent shall exert a proper discretion in
preventing the transmission of letters intended by patients for delivery
to other persons, when the interests or recovery of the patient might be
injured or delayed or the safe administration of the affairs of the institu-
tion interfered with....." -- Massachusetts.
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In addition to the statutory provisions, see DEP'T OF MENTAL HEALTH:
REGUIATION No. 24, §2: '"Relatives or friends should be allowed to visit
a padent when, in the opinion of the Superintendent, such visit will
not be detrimental to the patient'" -- Massachusetts.

MANUAL ¢ DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY ch. VIII,
§V.E, at 73 (1959): "At the time of entrance tbe name of the relative

or other person to whom ¢ patient will write skould be given. A patient
may write to his correspondent at least once 7. month. .... Patients may
receive letters from persons other than thei-. families, subject to approval
by the superinten 2nt....'" -- Minnesota.

MANUAL OF DEP'T CF PUBLIC WELFARE; MENTA! DEFICIENCY & EPILEPSY ch. VIII,
§V.H, at 73 (1959): "(l)...friends as w:ll as relatives may visit a
patient during visiting hours; however, viends should have the approval of
the family, and even with that the supr.:intendent may refuse the privilege
if it seems advisable. (2) ...The supe:intendent reserves the right to
supervise visits and to restrict the nimber of these. ... Only in highly
unusual circumstances would the visitiag privilege be denied parents. ...
(3)...In general each institution ask; that no visits be made during the
first month after entrate and recomnends that the visits be limited to
not more than one a month thereafter. ...." -- Minnesota.

IACONIA STATE SCHOOL: CHILD CARE §5.02(2) (no date): "Employees a2re expected
to encourage and to assist residents in writing letters to their parents

and friends. In all cases, letters written by or for the residents must
first be forwarded to the Supervisor of Child Care before they can be
mailed. All letters should be properly addressed and left unsealed.

««+All in-coming mail for the residents must go through the Cl..1d Care
Office" -- New Hampshire.

LACONIA STATE SCHOOL: CHILD CARE §5.02(4) (a) (no date): ''Parents and
friends may visit reside. s at any time but must first report to the Child
Care Office..." -- New Hampshire.

DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE MENTALLY
RETARDED at 4 (Oct. 1, 1964): '"Each State School for the Mentally Retarded
will maintain a schedule of visiting hours for parents, guardians, relatives
and friends of the pupil. .... At time of admission of a pupil to the state
school, the parent or other person responsible for seeking the admission

will be asked to designate who among relatives and friends shall not have
visitation privileges. The state school will maintain a recor& of un-
authorized visitors for each pupil. ...." -- Oklahoma.

FAIRVIEW HOSPITAL & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 509
(July 15, 1964): "§2.1 Responsible adults who state they are relatives of
a patient may be allowed to visit on the cottage provided there are no
specific restrictions for that patient. Director of Social Service shall
be responsible for determining those persons who cannot visit individual
patients, and for seeing that Medical Records Librarian is so advised so
that current status is posted on patient locator file. §2.2 Director of
Nursing shall be responsible for authorizing visits and making necessary
arrangements and notifications" -- Oregon.
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See BRANDON TRATNING SCHOOL: VISITING & VACATION POLICY (June 1, 1965),
providing for ‘'regular visits by parents or friends of the children...
unless unusual circumstances are involved in individual cases" -- Vermont.

DEP'T OF MENTAL HYGIENE & HOSPITALS: MANUAL OF INSTRUCTIONS FOR NURSING
SERVICE PERSONNEL at 14, 15 (1965): '"Incoming letters are cpened by
designated emplovees. Money or unsuitable artides are removed. Letters

are deliveed to the patients. ....0utgoing letters are given to the designated
person to read before being mailed. ILetters which are written and mailed
during a patient's illness may prove to be embarrassing to the patient at

a later date when he or she has recovered. ...'" -- Virginia.

STATE TRAINING SCHOOL: GRNERAL REGS, RELATING TO EMPLOYMENT §10 (May, 1964):
"(a) ....The attendant should be willing to assist the child in corres-
ponding with relatives and friends. .... (h) Interchange of correspondence
between parent and child is encouraged.... All letters must be channeled
through the charge attendant who in turn sends them to the Mail Clerk for
censoring and mailing., All letters are to be sent to the office on Monday
morning. FEach child is allowed one letter per week. Please do not allow
them to write to people they have not had previous correspondence from.
Comments concerning ill health of the pupils aund criticism of the In-
stitution or employees should be discouraged in these personal letters
since such information should be sent only from the office...." -- Wyoming.
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V-C. FPROTECTION AND RIGRTS OF MENTALLY RETARDED PATIENIS -~ TRAINING
STATE E M PL OYMENT
BDUCATION AND
AND STATUTE J
TRAINING {n.a] Ac t ivic i e Compensation
AAMD DRAFT ACT [art.3, §e laxt.2,50;art.8,8g
(1964) training by modern scientific standards, including|resident employment on placement
. educational and rehabilitational gservices —— e o -
ALABAMA
{no provision)
ALASKA
(no provis.on)
ARIZONA
(no provision)
ARKANSAS
(no provision)
CALIFORNIA §7001 {n.2] [n.2]
WELFARE & IN~ fagricultual and mechanical education
STITUTIONS CODE(n.1]
(1962)
COLORADO
(no provision)
‘CORNECTICUT
Ano_provision)
DELAWARE [n.3] [n.3]
(ro provision)
[n.2
FLORIDA l[n.4] [n.4]
(nc provision)
[n.41 —_
GEORGIA
{no provision)
HAWAIL §l1 17
REBV,1A¥S (1965 loyment placement on conditional kompensation for services
3 Supp.) elesse for training school and
: Ch.82 hospital as determined by
: Hirector
o [n.S]
b IDAHO
(no provision)
5 ILLINOIS [n.6] [n.7] [n.7]
(no provision)
L — n6,7]
-0, INDIAKA 4§527-531,1704,1735 fn.8) (n.8]
' 3 STAT,(Burns [|industrial and scholastic education
1964)
Title 22
8 IG7A [no3T n.3] §42-44
N B CODE (1.949;1963 ages for services at in-
L } Supp.) titution apportioned
:.- 3 Ch.218 mong state,dependents,
KANSAS § 1409
g STAT, (1964) academic and vocational educatix and training
. Cho7
r 8 KENTUCKY §s 195,220(2)
AR REV,STAT . (1963]; carm colony;manufacturing and other
- 1966 Supp.) jabor or construction approved by
. Ch.203 biv'n of Mental Retardation
.l' :tz. :'.
AR
% v LOUISIANA 5373 171(3) §171(4)
g REV,STAT.(1950) agricultural.induscrial,and other training and patient's right to be employed at |patient's right to sell
N Titk28 | employzen: useful occupation,depending on his {his products and labor an:
, ' condition and available facilities |to keep proceeds
. §26 §26
"e 0 employment at separate colonies wages determined by sup't
T A s > N
o (no provision)
A MARYLAND (n.9]
o (no provision)
W {n.9] ——
g MASSACRUSTITS |§830,45 §§30,39D §39D
B GEN, LAWS (1965){iugtruction in arts,crafts,uanual training,kinder-lwork in or about institution (optional)one dollar per
e g Ch.123|garten and other occupatious;s-’ -1 instruction day
R and education TymE
. occupational training while placed
& :, at board .
. - MICHIGAN §805(7) §805(7)
- STAT ,ANN, (1965 emrloyment suited to patients'’ (optional)payment for
o Supp.) capacity and strength work assignments outside
R Title 14 hospital
h’ﬁ {n,101
[P MINNESOTA 514,15
g STAT. (1965 pcademic education and voctional training(at
7 8 Supp.) wetonna State School)
_f" Ch.247
O
T{ENe

"
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v-C. PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS -- TRAINING
STATE EM P LOY NENT
AND STATUTE EDUCATION AND TRAINMING —
(n.a) Activities Compensation
MISSISSIPPI §6766
CODE(1952) education primarily in manual arts of farm,house,
and shop e . .
MISSOURI §625 §645 T o COTIEeESTT T T T
STAT,(1962) acaaemic and vocacional training employment in residence at half-way compensation apportioned
Ch.202 house among state,patient,and
inoticution or half-wey
house
MONTANA. £1501
REV,CUDES(1965 industrial activities permitted at
L Title 80 ingtitutiong
HEBRASKA §218
REV.STAT, (1958]industrial,mechanical,agricul tural and academic
Ch.83|training
NEVADA
(no provision)
NEW HAMPSHIRE {§30
REV,STAT, (1964)studiec . trades,and employments suited to ages and capacities of patieuts
Ch.126A {n.11]}
NEW JERSEY §24.1 §92 §92
STAT, (1°64; for pa:ients bSetween 5 and 20,education and employment in productive occupationjcompensation determined by
1965 Supp.) training suited to 2ge and attairments consistent with health,strength,and|State Board of Control of

sitle 30,ch.4

mental capacity

Institutions & Agencies

{n.12] (n.12}
NEW MEXICO
(no provision)
NEW YORK §§34(10) 5127 127(1)
MENTAL HYGIENE Fmployment at colonies or state farm|compensation of patients
LAW(McKinney at colony apportioned

1951;1966 Sum

among state,patient,and
institution or colony

§34(18)
sheltered workshop program

NORTH CAROLIHA
GEN,STAT, (1964

th.122

§69,1(3)

educational! opportunities,and training in aocial

NOKTH DAKOTA }§02
CENTURY CODE |instruction in trades and manual industries
(1960)
Title 25,ch.04
OHIO §26 §8§26,27;ch.5119,§54 §27
REV,CODE(1954; jagricultural and mechanical education employment by institution;placement{wages of patient in pri-
1966 Supp.) (n.13] in private employment vate employment are his
Ch.5125 {n.13} private property
OKIAHOMA §94
STAT, (1961) physical,manual,and literary training and school
qitis 43A{work
[n.14])
OREGON [n.15] §§440,450
REV,STAT, (1965] reasonable work for state required
Ch.179 {n.15]
PENSYLVANIA |§1484(a),(c) T I314B1(3) §51481(4),1484(g)
STAT  ANN, (1954 Yoccupational rehabilitation and therapy patient's right to be employed at patient's right to sell Hhis
Title 5(¢ useful occupation,depending on his |products and keep proceeds
condition and ability of institutia
§1484 (), (b) §1484(a), (£)
inctitutional maintenance and gratuity grants for in-
industrial employwment stitutional employment
§§1341(c),1352(c) §§1341(¢c),1342(c)
employment while boarded out or at |wages apportioned smong
geparate colonies maintenance,institution o1
colony,and patient
RHODE ISLAND {n.16] {n.16}
(no provision)
{n.16],
SOUTH CAROLINA 1§§922(5),934(3)
CUDE OF LAWS |moral and vocational training
(1962)
Title 32
SWEDROTA | T A
oo provision)
TENNESSEE §§306(c),508 §104(7)
CODE(1966 SuppJacademic and vocational education and training placement at therapeutic employments
. Tit)e 33lsuirahla to patient's. age and attainmente.. e e —

TEXAS art.3174b,§3
REV,CIVIL STAT}| occupational therapy programs
(Vermon 1966

Supp.)

art.3871b,§ 15
employment placement on furlough
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V-C. __ PROTECTION AND RIGHIS OF MENTALLY RETARDED PATIENTS -- TPRAINING

STATE
EMPIL 0OY M ENT
AND STATUTIE ECUCATION AKD TRAINING

A ct it vit {es|Compensation
{n.a}

P
UTAR §5
CODE(1953) school ipstructior and training ic unskilled lsbod

Title 64,ch.8) and trades,srts,crafts,menual training,kindergar-
ten,and occupations

T VERRONT §2516 - 0T
STAT, (1965 handiwork and occupational therapy gs2516 52516
Supp.) ith consent of patients' legal half of earnings held for
Title 19 epresentatives, sup't may employ Jatient's benefit;half to
atlients or place them for day em- Hnstitution fund
loyment
VIGINIA f 31
CODE(1950) moral and vocational training
Title 37
WASHIRGTON | §§050,060— %0 -
REV,CODE(1962) | academic,vocational,recreational aad other Feneficiel work programs
Title 72,ch.33 educational gervizes

(no provision)

"“WISTORSIN
STAT, (1965)
Ch.5

$§22
cademic and vocational training

STAT, (1957) [|inteilectual,moral and physical training
Title 9

DISTRICT OF [§60%

ZOLUMBIA physical,intellectual and moral training

CODE (1961)
Title 32

ERIC

'
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PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS -- TRAINING
FOOTNOTES
a. "Edcation and Training.'" Only statutory provisions which specify

particular types of education or training are noted in the chart. However,
statutes contain gona-nr,ﬂ rafarances to i-hnen activities in DrOVZLSlOIIS

L YaYal od
MV . YLy Y

such as (1) definitions of "nmntally retarded," "mentally deficient,"

am NEAATTAmindadl!
or "feeble-minded" persons in terms of their need for special education

or training [see Chart I-B]; (2) authorizations for the establishment or
licensure of institutions which furnish education or training to the
mentally retarded; or (3) hospitalization procedures which provide that
mentally retarded patients are admitted for such education or training,

DEP'T OF MENTAL HYGIENE: POLICY & OPERATLONS MANUAL § 3550 (Apil, 1966):
"Services for education will be provided at each Department facility having
a resident population that cannot avail itself of similar services offered
in the community. The Department of Mental Hygiene shall support a
program of education for the mentally retarded juveniles in its hospitals....
-- California.

DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL § 3724 (April, 1966):
"Jork placement is a specialized program for the employment of leave of
absence patients from state hospitals wherein patients are placed in pro-
tected, non-competitive work situations developed and supervised by the
Bureau of Social Work staff of the Department. Placements provide room,
board, wages, and supervision by the employer. Employers are selected on
the basis of their tolerance and understanding and agree to assume specified
responsibilities for the patients under conditions determined by the
Department. ...." -- California.

Specific "habilitation' programs of personal training, academic education,
and employment training are provided according to residents' mental age,
I.Q., and chronological age -- Delaware, HOSPITAL FOR MENTALLY RETARDED:
MEMORANDUM 64-10 (Oct. 14, 1964); Iowa, WOODWARD STATE HOSPITAL-SCHOOL:
MEMORANDUM 62-27(4)(July 20, 1962).

OP, ATT'Y GEN, (Sep. 5, 1961): "...it is my opinion that if the Board

of Commissioners of State Institutions deem it advisable to create
'sheltered workshops' at fthe various Sunland Training Centers, said Board
is possessed with the authority to do SO.. ess'

OP, ATT'Y GEN, (Feb. 24, 1960): '...a traince under an occupational
rehabilitation program comes under the provisions of the Workmen's
Compensation Act...."

OP, ATT'Y GEN, (Feb. 15, 1960): "...I am of the opinion that the
Board [of Commissioners of State Institutions] could, in granting fur loughs
to inmates, authorize such persons to use bawtk facilities for funds that
they earn during furlough periods. ....I do not believe the above comments
could be considered applicable to furloughed incompetent inmates if such
a situation acose" -- Florida.
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9.

10.

11.

12.
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"he director [of the Waimano Training School and Hospital] shall prescribe,
subject to the approval of the governor...rules necessary for the collec-
tion, conservation and disposition of earnings or income of any patient

or ward, which are not subject to the control of a court-appointed guardian
of the estate of such patient or ward, upon such terms and conditions as

the director may deem advisable" -- Hawaii, § 16.

Licensed private training schools for the "mentaily deficient" are re-

quired by regulation to maintain "a school program for educable children,...
and a school program for trainable children.... Manual activities should have
a large place in the program...." [DEP'T OF MENTAL HEALTH: MENTAL HEALTH
SERVICE RULE 13.03 () (April 11, 1961)]. Patients in state institutions

may be given "industrial therapy assignments" [Id. RULE 7.03 (Aug. 3, 1961) 1
-- Illinois.

Patients may be "released on wage placement," in which case they "shall

be paid according to their abilities" [DEP'T OF MENTAL HEALTH: MENTAL
HEALTH SERVICE RULE 2.03 (April 10, 1965)] -- Illinois.

See DEP'T OF MENTAL HFAITH: CODIFIED OFFICIAL BULLETIN V-11.00 (July 16, 1964),
providing for "Hospital and Community Work Placements' consisting of
"Industrial Therapy, Vocational Rehabilitation and Vocatioral Placement"
[§11.03(A)]. The state may not compensate a patient for his work [OP.

ATT® GEN, No. 63 (July 10, 1944)]1, but "when patient earns money while
living on the grounds and working in a sheltered workshop or in off-grounds®
employment, arrangements should be made with 'employer' for a weekly
statement of patient's earnings" [§ 11.10(B)]. The patient's earnings

are apportioned among his spending money, savings, income taxes, dependents,
and maintenance [§ 11.12(C)] -- Indiana.

There is an industrial therapy program at Rosewood State Hospital, under
which a patient's work day may not exceed "5 or 6 hours" [ROSEWOOD STATE
ROSPITAL: EXECUTIVE MEMORANDUM (Jan. 20, 1956)] -- Maryland.

In an occupational therapy program, 'where a patient acquires working
materials with his own finds and sells the finished product, he shall be
allowed to retain all profits from the sale" [RULES & REGS, OF DEP'T OF
MENTAL hFALTH § 5.71 (1964)] -- Michigan.

There is a nrogram for "Institutional Workers and Trainees'" [LACONIA

STATE SCHOOL; CHILD CARE § 5.36 (no date)] and for "Work Placements' in

the community [LACONIA STATE SCHOOL: EDUCATION & TRAINING § 6.10 (Apr. 5, 1962)]
-- New Hampshire.

In addition to the charted provisions, § 165.2(2) provides foc "sheltered

life programs' for mentaliy retarded patients. See DE?'y OF INSTITUTIONS &
AGENCIES: ADMIN, ORDER 1320 (api. 16. 1959). esiablishing a "Sheltered

Work Program" for "gnstitutional Aides'" earning "$1,500 per annum (less
maintenance) with annual increments of $100 to a maximum of $1,700 per annum."
See also BUREAU OF MENTAL DEFICIENCY, DEP'T OF INSTITUTIONS & AGENCIES:
CIRCULAR No. 9 (May 9, 1958), providing for "Work . lacement' in which
"remuneration shall be based on individual ability" -- New Jersey.
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In addition to the charted provisions, ch. 5127 provides for the establish-

ment of "training centers and workshope for the special training of mentally
deficient persons'" -- Ohio.

The charted provisions may be obsolete, since they originated prior to the
transfer of state institutions for the mentally retarded from the former
Department of Mental Health and Mental Retardation to the Department of Public
Welfare. See tit. 56, §§ 301, 303 -~ Oklahoma.

See FATIRVIEW HOSPITAL & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 137
(Feb. 18, 1966), providing for a '"vocational traiuning program' designed

"to ‘ncrease the vocational skill of those enrolled™” or "to accomplish a
specific therapeutic purpose' [§ 1.1], and a "work program'" deszigned to meet
the institution's '"meed for productive work by assignment and supervision of
residents in accordance with their skill levels and their availability for
such jobs" [§ 1.2] -- Oregon.

See DEP'T OF SOCIAL WELFARE: POLICY, PROCEDURE AND FUNCTIONAL ORGANIZATIONAL
CHART RE IADD SCHOOL § II.E.7(c), at 8 (July 20, 1965), providing for "job
placement in the community or at a state institution (including Ladd School).
Based on demonstrated performance, the retarded person could progress to the
status of a 'special employee' as an aide to @ grounds maintenance man,
laundry worker, cook's helper, cleaner, messenger, etc., If performance is
not equal to that of an average employee, he may perform satisfactorily as

a 'small payroll employee'" -- Rhode Island.
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PROTECTION AND RIGHIS OF MEN "ALLY RETARDED PATIENTS -- TREATMENT

FOOINOTZES

Treatment must be: '"in accordance with modern scientific standards, which
shall include, but not necessarily be limited to educational, rehabilitational,
medical, psychological, social, and protective services of at least the

same quality and extent as is provided by law for such person not so admitted"
-- A,AM,D, Draft Act; "to the extent that facilities, equipment and personnel
are available," in accordance with the highest standards accepted in

medical or professional practice -- Alaska, Georgia, Idaho, New .Jersey

(c£. §25.7), Tennessee.

There is no crimw..al sanction, but "the director [of the state authority]
and/or superintendent shall have the power and duty to enter complaint, or to
appear as amicus curiae in any appropriate court on behalf of any mentally
retarded person whom he believes to be...neglected,maltreated,... or in
danger thereof, and to petition the court for appropriate remedy...'" --
AAM,D, Draft Act, art. 6, §a(4); "the State board [of Coatrol of Institu-
tions and Agencies] may institute a civil action...against the proper super-
intendent, commissioner, agent, medical director,...or other officer of such
institution" when it appears that the "patients in any such institution are
cruelly, negligently or improperly treated..." -- NEW JERSEY STAT, tit. 30,
ch. 1, §16 (1964).

PARTLOW STATE SCHOQL & HOSPITAL: RUIES & REGS, §G.l, at 3 {(no date):
"Crosshalls are provided for combative o over-active patients. Patients

are never put in crosshalls or restraints without an order from the supervisor
or doctor. 1In case of an emergency a patient may be placed in saclusion or
restraint and the supervisor notified at once. Necessary steps are then taken
to get a doctor's order. Restraint forms are to be filled out on each patient
in restraint or seclusion'" -- Alabama.

BOOK OF RUJIES FOR EMPLOYEES OF ALABAMA STATE HOSPITALS §11, at 4 (1957):
"For aggravated offenses, such as...asbuse of a patient, employees shall be
discharged...."

PARTLOW STATE SCHOOL & HOSPITALs; RULES & REG, §I,8, at 4 (no date):
"No employee will in any way abuse the patients. This applies to the use of
profane language, threatening, teasing, irritating, or ridiculing of patients
as well as to physical abuse, such as striking, shoving, or slapping a patient.
These are grounds for immediate dismissal' -- Alabama.

The charted provisions for the mentally ill are also apvolicable to the mentally
retarded because mental retardation is specifically included in the definition
of mental illness [see Chart I-A] -- Alaska, Georgia ("when the mentally
retarded persor. is incapable thereby of making a satisfactory adjustment
outside of a psychiatric hospital'), Indiana.
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A patient is competent to give consent, and his consent must be obtained
"when the head of the hospital is of the opinion that the patient has insight
or capacity to make responsible decision'" -- Alaska.

There is no provision for mentally retarded patients, but there are provisions
for the mentaliy ill -- ARIZONA REV, ST.T, tit. 36, §§202(B), 521 (1966 Supp.)
(maltreatment); IOWA CODE ch. 229, §38 {1965 Supp.) (maltreatment); KANSAS STAT,

ch, 59, 882927, 2928 {1963 Supp,){(mechanical regtraintg and maltreatment);
MAINE REV, STAY, tit. 34, §2252, 2253, 2258, 2259 (1964) (mechanical restraints
and maltreatment); MISSISSIPPI CODE §6886 (1952) (maltreatment); MISSOURI

STAT. ch. 202, §§8406, 843 (1962) (mechanical restraints and maltreatment);
NEBRASKA REV, STAT, ch. 83, §356 (1965 Supp.)(maltreatment); NEW MEXICO

STAT, ch. 34, art. 2, §313,14 (1953, 1965 Supp.)(mechanical restraints and
maltreatment); NORTE CAROLINA GEN, STAT, ch. 122, §47 (1964) (mechanical
restraints); NORTH DAKOTA CENTURY CODE tit. 25, ch, 03, §§05, 18, 19 (1969)
(mechanical restraints and maltreatment); CHIO REV, CODE ch. 5122, §§27, 28,

33 (1966 Supp.) (mechanical restraints and maltreatment; may be made applicable
to mentally retarded patients by ch. 5125, §25); OKLAHOMA STAT, tit. 43A, §§91,
92, 96, 134 (1961) (mechanical restraints, maltreatment, and major medical
treatment; formeriy also applicable to mentally retarded patients); RHODE
ISLAND GEN, IAWS tit. 26, ch. 3, §§18-23 (1956)(maltreatment); SOUTH DAKOTA
CODE tit. 30, §9901(1939)(mal+rreatment); TEXAS REV, CIVIL STAT, art. 5547,
§§9,20,70,71 (Vernon 1958) (mecharcal restraints and maltreatment); UTAH CODE
tit. 64, ch. 7, §§8, 22, 46, 47 (1953)(wechanical restraints and maltreat-
ment); WYOMING STAT, tit. 25, §§52(f), 70, 71 (1965 Supp.) (mechanical
restraints and maltreatment); D,C, CODE tit. 21, §§ 562, 563 (1966 Supp.V)
(mechanical restraints and maltreatment).

Activity made criminal is described as: '"harsh, cruel or unkind treatment

of, or any neglect of duty towards' a patient, California (ci. PENAL CODE
§673), Montana, New York [cf. PENAL LAW §1123(1)], Utah; "to wilfully tease,
ridicule or abuse any mentally deficient or mentally retarded person..."
Arkansas (cf. tit. 59, §§256, 257); ''rude, insolent or angry touching of

a patient'" -- Indiana; to ill-treat or willfully neglect a "mentaliy deficient"
person -- Massachusetts; to intentionally abuse or ill-treat a patient --
Minnesota; to "willfully beat, strike, wound or injure any inmate...or...in
any other manner whatsaver mistreat or maltreat, handle or treat any such
inmate in a brutal or inhuman manner, or...use any more force than is
reasonably or apparently necessary for the proper control, treatment or
management of such inmate" -- Missouri; to wilfully abuse a patient -- Nevada;
to willfully and malicpusly tease, plague, annoy, anger, irritate, maltreat,
WOrry or excite a person "of unsound or feeble mini" -- Vermont (cf. tit. 13,
§ 1305); to "maltreat or misuse'" a patient -- Virginia; to ''tease, pester,
annoy, or molest" any patient -- West Virginia; to treat a patient 'with
unnecessary severity, harshness or cruelty, or in any way abuse such
[patient]...or...willfully refuse or neglect to perform [aiy required act
with regard to a patient]® -~ Wyoming.
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DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3504 (April, 1966):
"Res traint and seclusion is to be used as an emergency measure, only when
all other measures have failed to protect the parient from injury to himself
and/or others. ...Restraint and sec lusion shall never be used as punishment
or as a substitute for more effective medical and nursing care programs.

All restraint and seclusion, except in cases of extreme emergency, must be
properly ordered by a physician on...''Restraint and Seclusion Order and
Report™ ... In cases of extreme emergency, a patient may be restrained or
secluded without a jhysician's order. 1In such circumstances, a physician nwust
be contacted immediately for his evaluation and attention to the situation,
and should prepare the [form]...if the restraint or seclusion is to be
continued" -- Califoxnia.

DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3312 (April, 1966):
"No employee shall strike, abuse, or inflict cruelty by physical means upon
any patient. The use of physical strength to secure cvoperation of patients
is to be avoided and is to be undertaker only to the extent necessary to
insure the safety and comfort of the patient. .... No employee shall abuse
or inflict cruelty by psychological means upon any patient. No employee
shall use language or take actions which are detrimental to patients
werfare. ...." -- California.

DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3506 (April, 1966):
"'consent to Medical and Surgical Treatment...' shall be obtained, wherever
practical, for all patients admitted to Department operated treatment facilites.
In all cases, a consent must be obtained before accepting any patient on a
voluntary application. This is necessary both as a means to foreclose legal
action by the person granting consent, and tc inform relatives of operative
and other procedures. In addition to the patient (if he is an adult, not
psychotic or mentally retarded, and capable of understanding procedure),
individuals entitled to give consent to treatment of an incompetent are the
guardian of the persou. (not the estate), the spouse, the father or mother,
and the adult children. A married woman is deemed to be an adult. In the

case of minors (under 21), consent zmust be obtained from the person having
legal custody. ...."

Id. §3506.1: YA special consent must be obtained for psyciiosurgery.
Such consent must be signed by at least one relative in nearest relationship
to the patient, and also by the patient if he is capable of understanding
the procedure to be undertaken."

Id. §3506.2: '"Department facilities have a duty to provide certain
forms of treatment whether or not consent is on file. These are as follows:
(1) Recognized and usual forms of treatment of mental conditions. (2) Emer-
gency operative procedures necessary to save the patient's life. Such procedures
may be undertaken upon the written recommendation of a physician and approval
of the superintendent or in his absence, the acting superintendent. (3) Opera-
tive procedure on a court committed patient, when it is necessary ox when it
is connected with the successful treatment of the mental condition, including
mental deficiency. Such procedures may be undertaken only after all practical
means of obtaining a consent have been exhausted, and upon written recommen-
dation of a physician and approval of the superintendent or in his absence,
the acting superintendent."

For regulations regarding the use of experimental drugs and procedures,
sea id. §3506.3 -- California.
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OP, ATT'Y GEN, (Aug. 28, 1963, as amended Aug. 17, 1964): "....While

the Boed of Commissioners of State Institutions is declared to be the legal
guardian and custodian of all persons admitted to the Sunland Training
Centers, nevertheless the parents remain the natural guardian whose

consent should be secured before any surgical operation is performed unless
an emergency exists requiring immediate action. TIf the parents refuse, are
unable to be located, or are dead, applicatior should be made to the circuit
court for permission to perform such surgical operation. I the parents

are alive, every effort should be made to ascertain their whereabouts and
thereafter to secure their consent. .... If an emergency arises that endangers
the 1life and heaith of a patient, it would be the duty of the Training
Center to do that which the occasion demands within the usual and customary
practice among physicians and suxrgeons, although no persomn is presant to
give consent. ...."

See also OP. ATT'Y GEN, (June 5, 1964), approving "the adoption by the
Division of Sunland Training Centers of a uniform authorization for treat-
ment form.'" This form provides for general "permission to use any and all
methods of diagnosis and treatment which, in the judgment of the professional
medical staff, are indicated for his, or her, best welfare and care...;"
it also provides for consent "in the event an emergency requires prompt
medical or surgical treatment," and for "special consent [which] will be
requested as the occasion requires and time permits" for "elective surgery"
-=- Florida.

", ..Restrint may be used fr medical adkir surgical or protective reasorns,
but only on a prior written prescription of a physician... No order for
restraint shall be vdid for more than eight hours. All restrained ptients
shall be so located as to be under constant wvigilance of ward personnelV”
[DEPT'T OF MENTAL HEALTH: MENTAL HEALTH SERVICE RULE 10.02 (Aug. 3, 1961)].
Operational procedures for licensed private training schools must include
"prohibition of mechanical restraint unless prescribed by a physician''

[Id. RULE 13.03(H){2)] -- Illinois.

A voluntary patient or a patient hospitalized by certification "may be held
under such restraint and given such standaxd treatmeat as may be necessary
for the welfare of the patient oxr of the public...provided, however, that
surgery may be performed on such patients only if the consamt of the pacient,
or the parent or guardian of such patient, is first obtained" (§5-5). A
judicially committed patient may be given ''such standard treiment as

may be necessary for the welfare € the patient, or of the jublic" (§8-20)

-- Iilinois.

¥, ..mistreatment of patients shall be definedas: (1) Forcibly laying

hands on a patient (2) Striking, pushing, pulling, or shoving (3) Corporal
punishment of any sort (4) Viosence of any character (5) Use of violent,
profane, @ obscene language (6) Any failure to respond to a patient's
cbvious needs or to provide the supervision and care he should have

(7) Infliction of any other mentd or physical abuse” [DEP'T (F MENTAL
HEALTH: MENTAL HEALTH SERVICE RULE 10.01 (Aug. 3, 1961) -- Illirncis.
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"...consent for surgery must be obtained from the patient or the parent

or guardian of the patient,' regardless of the procedure by which the
patient was hospitalized. For mtients admitted informally, voluntarily,
or by certification without a subsequent court order, 'in a non-emergency
case where surgery is deemed necessary, but the patient (or parent or
guardian, if the patient is a minor) will not or cannot give consent,
such surgery may ke performed provided that a court order authorizing the
specific surgery is first obtaine” from the Circuit Court... If an
emergency exists and the life of ..e patient is threatened, no court order
is necessary." Similar provisions are made for electro-shock treatment
[DEP'T OF MENTAL YEALTH: MENTAL HEALTH SERVICE RULE 9.01 (Feb. 1, 1965)]
-- Illinois.

For private institutions, "the standards of treatment and care to be
maintained shall be guch as would be zppropriate under existing knowledge
of the needs of such patients, as determined by the [Commissioner of
Mental Health]..." -- Indiana, §1401,

ROSEWOOD STATE HOSPITAL: BULLETIN No. 55 (Feb. 27, 1959): '(1) Patients
are not to be kept in seclusion for more than 3 consecutive hours. (2)
Patients are not to be kept in restraint for more than 2 consecutive hours.
(3) It is recommended also that such cases be thoroughly evaluated in
order tc determine if other corrective measures, such as intensive medi-
cation, could not be resorted to in order to control destructive and
assaultive behavior" -- Maryland.

ROSEWOOD STATE HOSPITAL: BULLETIN No. 75 (July 24, 1959): "From time
to time, a patient may require an emergency operation. Sometimes this
may happen on weekends and/or holicays and the family cannot be reached.
In such instances, the Supeintendent's (or in his absence, the Clirical
Director's) permission shculd be obtained by telephone...." -- Maryland.

In addition to the charted statutory provisions, see DEP'T OF MENTAL
HEALTH: REGULATION No. 6 (1955), providing rules for the use of seclusion,
mechanical restraint, therapeutic and chemical restraint, and packs and
continuous baths ~-- Massachusetts.

RULES & REGS, OF DEP'T OF MENTAL HEALTH §4.7 (1964): ‘'Mechanical restraint
or seclusion shall only be used by orxder of the medical superintendent

for satisfactory surgical or medical reasons, or to prevent a patient

from injuring himself or others.'! For rules regarding restraint and
seclusion in licensed private institutions, including required records
thereof, see id. §§9.3(B), 99(H) -- Michigan.

RULES & REGS, OF DEP'T OF MENTAL HEALTH §4.1 (1964): "Any employee of

the hospital who abuses a patient in any way shall be subject to immediate
dismissal. Continued complaints from the patient regarding an employee
shall be thoroughly investigated and, if substantiated, his emplioyment
shall be terminated." For a similar provision applicable to licensed
private institutions, sez id. §9.9(I) -- Michigan.

AT
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Cf. RULES & REGS. OF DEP'T OF MENIAL HEALTH §4.4 (1964), providing that
permission to use electro-shock treatments must be obtained "from the
legally responsible person' -- Michigan.

"The standards herein established [as "the measure of services'" for the
mentally ill] shall be adapted and applied to the diagnosis, care and
treatment of,, .mentally deficient persons..." [ch. 246, §014(9)].

Cf. ch. 609, §06 (1964): 'Reasonable force may be used upon or
toward the person of another without his consent... (8) When used to
restrain a mentally ill or mentally defective person fron injuring himself
or another or when used by one with authority to do so to campel compliance
with reasonable requirements for his control, conduct or treatment; or (9)
When used by a public or private institution providing custody or treatment
against one lawfully committed to it to compel compliance with reasonable

requirements for his control, conduct or treatment" -- Minnesota.

MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY ch. VIII,
§V.I, at 74 (1959): "If the patient should complain of his care or treat-
ment, a prompt report of the complaint should be made to the superintendent,
in order that he may investigate its accuracy....' -- Minnesota.

Both ch. 246, §10, and ch. 256, §06, percain to 'a surgical operation
necessary to save the life, health, eye-sight, hearing, or a limbaf any
patient." Chapter 246, §10, provides for the superintendent to authorize

"such surgical operation provided that after diligent search the consent f

of the proper relatives or guardizn cannot be had in season to effect such

saving." Chapter 256, §05, provides that the Commissioner of Public ;

Welfare, as guardian of the patient, may consent to such an operation.

C£. MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY
ch. VII, §III.A, at 61 (1959): '"Consent of the nearest relative must
be obtained for a operation other than sterilization on a minor or an
adult. If the nearest relative is also under guardianship or committed
as mentally ill, consent must come from the nearest relative not legally
incompetent. If no relative can be located, the Commissioner may give
consat... When an immediate operation is necessary and neither a relative
nor the Cormissioner can be located, the superintendeat may authorize
the operation..." =-- Minnesota.

of entering a mental hospital, neither the ptient nor anyone in his
behalf can give permission to the hospital to perform surgical operations
on him for an indefinite future time whenever the hospital staff may
dedde such operations are necessary -- Missouri,

"“The decision [of the superintendent] to perform such surgical operation
shall be arrived at only after comsultation and approval of at least
two other physiciams and surgeons licensed to practice in this state" -- Nevadal
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LACONIA STATE SCHOOL: CHILD CARE §5.41 (no date): '"Form 5:30/E must

be completed whenever any resident is placed under restraint or in seclusion.
At the close € the seclusion or restrzint period this completed form

should be forwarded to the physician in charge of the case who will sign

it and file it in the resident's permanent record.... No restraint or
seclusion of any form should be appiied on any resident without written
order of a school physician. ...." -- New Hampshire.

LACONTA STATE SCHOOL: GENERAL RULES FOR EMPLOYEES §7 (Apr. 15, 1961):

"o employee shall strike or lay hands on a resident unless it be in
defense of himself, or unless it is necessary to prevent serious injury to
person or pumperty. In such cases only the amount of force necessary to
accomplish the desired result is authorized” -- New Hampshire.

Cf. §7: "Each board of managers shall have power to place any inmace in
any hogpital in the state for such medical or surgical treatmert as may
be necessary,... the approval of the commissioner [of Institutione and
Agencies] first having been obtained" -- New Jersey.

Cf. PENAL LAW §246: "To use or attempt, or offer to use, force or violence
upon or towards the person of another is not unlawful in the following

cases:t ....(6) When committed by any person in preventing an idiot, lunatic,
insane person, or other person of unsound mind, inclucding persons temporar ¥y
or partially deprived of reason, from committing an act dangerous to

himself or to any other, or in enforcing such restraint as is necessary

for the protection of his person or for his restoration to health, during
such period only as shall be necessary to obtain legal authority for the
restraint or custody of his person" -- New York.

DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE
MENTALLY RETARDED at 2, 5 (Oct. 1, 1964): "Under no circumstances shall
physical force or threat of physical force be used with any pupil
except in self-defense, protection of persons or property, or fxr the
prevention of escape. No greater degree of frce shall be used than

is necessary to accomplish the required purpose. ....

"Certain forms of discipline are clearly inappropriate and are pro-
hibited. Grabbing and pushing uncooperative pupils, use of profanity or
verbal abuse by staff members, measures which humiliate pupils, or rigic
disciplinary action are not permitted. Whipping, paddling, pinching,
slapping and any other form of corporal punishment are prohibited.
Physical abuse of pupils in any form is prohibited. ....

"If seclusion in an isolation room becomes necessary for the pro-
tection of .the pupil, other pupils and/or property, such removal should
be of relatively short duration. .... The isolation room should meet
reasonable standards of sanitation, safety and supervision. ....

""Whenever in relation to a .upil a staff member is required to use
force... the Superintendent shall require the staff member to submit a
written report containing all the circumstances of the incident. The
Superintendent shall submit a copy of such written report, together with
any comments he may wish to make, to the Director of Public Welfare. If
in relation to a pupil a staff member apparently has used force in
violation of policy, or it is so charged, the Superintendent will make,
or cause to be made, a full investigation of tfie incident...." -- Oklahoma.
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There is no specific criminal provision for maltreatment of patients.
However, tit. 50, §1524, makes a misdeweanor of 'the denial to any individual
of the rights accorded to him," with punishment by "a fine not exceeding
one thousand dollars ($1,000), or imprisoument not exceeding me year, ox
both." In addition, tit. 71, §1488, makes it a misdemeanor to viclate

any statutory or regulatory provision of the Department of Welfare, with
punishment "for the first offense... a fine of not 'ess than twenty-five
dollars ($25) and not more than one hundred doliars ($100); apd for the
second or any subsequent offense...a fine of not less than one hundred
dollars ($100 ) nor more than five hundred dollars ($500), or...imprison-
ment in the county jail of not more than six months, either or both..." --
Pennsylvania.

LADD SCHOOL: INFORMATION ON PROCEDURES REQUIRED OF ALL EMFLOYEES at 3,9
(Jan. 1965): "Under no conditions whatsower will corporal punishment
be tolerated. Corporal punishment includes any physical abuse. An
employec attacked by a resident so that his life or limb is in jeopardy
may, of course, protect himself but this should be done with good judgment,
patience, and understanding. ....

", ..In the event that segregation becomes necessary for the protection
of a child against himself or others current medical instructions will
be followed....

M. esThe use of physical abuse is absolutely prohibited in this
institution. If, however, you are forced to make physical contact with
a child, you are to report this to your supervisor who will (1) call the
doctor to examine the child and (2) secure written statements frou all
witnesses before they leave the grounds. You will write a detailed
acccunt of the incident before leaving from duty and submit it to your
supervisor. Immediate suspension or dismissal may result f£rom the unwise
use of force, or the failure to report these incidents" -- Rhode Island.

There is no specific criminal provision for maltreatment of patients.
However, tit. 32, §916, makes a crime of "the denial to any individual of
any of the rights accorded to him," with punishment by a fine "not ex-
ceeding one thousand dollars'" or imprisonment 'mot exceeding one year,

or both." 1In addition, tit. 20, §301, makes it a misdemeanor for any
perscn charged with the care of a "child,...mentally incompztent or help-
less person' to mistreat or neglect that person, with punishment by a
fine "not less than two hundred dollars" or imprisomment '"mot exceeding
two years," or both -- South Carolina.

Gf. §922(5% providing that the Department of Mental Health '"'shall provide...
medical am wgical treatment which will tend to the mental and physical
benefits of satients and which is designed to lessen the increase of...mental

defecciveness" -- South Carolina.,

gf. tit. 9, §816 (1966 Supp.): 'Whenever...any inmate of any institution
operated by the departwment of mental health suffers personal injuries

or death by reaason of the misfeasance, malfeasance, or malpractice on

the part of aay cfficial or employee of such institution, such inmate,
legal or natural guardian or personal representative shall have the right
to petition the stafe board of claims for compensation for such injuries
or death..,” -- Tennessee.
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Any patient may be given "such standard treatment including surgery as

may be necessary for the welfare of the patient.” However, surgery may be
performed on patients admitted voluntarily or by certification "only if
the consent of the patient or the parent, guardian, spouse, or adult

next of kin is first obtained" -- Tennessee.

" . .Where the consent of any person or guardian is considered necessary,
and is requested, and such perscn or guardian shall fail to reply immediately
thereto, the perfrmance or provision for the treatment orsezvices shall
 nd be ordersd by the superintendent upon the advice and consent of three (3)
‘ medical doctors, at least one of whom must principally be engaged in the
, private practice of medicine. Where there is no guardian or respounsible
e % relative to whom request can be made, treatment and operation shall be
peirformed on the advice and consent of three (3) physicians licensed by
E the Staete board of Medical Examiners....'" -- Texas.

41. DEP'T OF MENTAL HYGIENE & HOSPITALS: MANUAL OF INSTRUCTIONS FOR NURSING
SERVICE PERSONNEL at 16 (1965): '"The [ccmbative] patient may be able to
better control his emotions if placed in a quiet room alone. Notify the

P supervisor immediately following the placing of a patient in a q-iet

/ room. An order for seclusion must be written by the doctor. It is

. the responsibility of the supervisor to check the patient and report to

" the dector. .... Seclusion may be used for the protection of the patient

e or others. It should be used as little as possible. ...'" -- Virginia.

f 42, DEP'T OF MENTAL HMYGIENE & HOSPITALS: MANUAL OF INSTRUCTIONS FOR NURSING

-3 SERVICE PERSONNEL at 6, 22(1965): "Employees are not to abuse patients

; in any way. This applies to the use of profane language, threatening,
teasing, irritating, or ridiculing of patients. Physical abuse such as
striking, shoving or slapping patients will not be tolerated and if such
an act occurs, he employee will be discharged immediately" -- Virginia.

k43, CE. §14, providing that '"the State Hospital Board and the superintendents
1 of the respective hospitals and colonies...shall so far as their resources

' ; will permit, provide...medical and surgical treatment as will to
o] the mental and physical betterment of patients, and lessen the increase
e of...mental deficiency..." -- Virginia.

f 44, STATE TRAINING SCHOOL: GENERAL REGS, RELATING TO EMPLOYMENT §23
e (May, 1964): 'No pupil is to be placed in a detention or ‘'quiet' room
without approval from the Superintendent, Assistant Administrator, Director
J of Cottage Life or Supervisor. In emergency, detention may be used
temporarily provided it is reported to the Supervisor verbally within an
hour.... Your daily ward report must show the hour at which a pupil was
so confined or released..... Mechanical restraint is to be used only with
o4 approval from the Superintendant or staff and for the purpose of treatment
L or protection and not as a disciplinary measure.... Your daily ward report
'S report must show any restraint used" -~ Wyoming.

i 45. STATE TRAINING SCHOOL: GENERAL REGS, RELATING TO EMPLOYMENT §11 (May, 1964):
'y ", ..Any employee who is cruel or mistreats a resident in any manner wili
’ be dismissed without notice...'" -- Wyoming.
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Chart V-E, PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS -- REVIEW AND RELEASE

FOOINOTES

1. "The superintendent may authorize the release of any resident to the
custody of his parent or guardian who retains legal custody, or to another
person designated by the parent or guardian.

iTn the absence of such authorization any parent of guardian wno
retains legal custody of any resident may formally request his release in
: writing, which release shall be granted at the earliest reasonable oppor-
- 3 tunity, but not more than 48 hours after receipt of a written application.
1 If such release is effected contrary to the advice of the superintendent
< based eon a recent comprehensive evaluation of the individual, the super-
4 intendent shzll so advise the parent or guardian in writing. If in the
opinion of the superintendent the health, safety, welfare, or morals of
the resident are seriously endangered by release, he shall so advise the
director [of the state authority], who may thereupon at this discretion take
action [to obtain an appropriate court order] under Article 6..." --
A.,AM,D, Draft Act.
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2. The charted provisions for the mentally ill are also applicable to the
: mentally retarded tecause mental retardation is specifically included in the
& definition of "mental illness" [see Chart I-A] -- Alaska, Indiana.

. 3., There is no provision for periodic review of mentally retaxded patients,

, - but there are provisions applicable to the mentally ill -- ARIZONA REV,

g STAT, tit. 36, §524(D)(1966 Supp.); ILLINOIS STAT, ch. 91-1/2. §7-7(1965); g
MONTANA REV, CODES tit. 38, §111 (1961); TENNESSEE CODE tit. 33, §609 g

- (1966 Supp.); TEXAS REV, CIVIL STAT, art. 5547, §77 (Vernon 1958); £ -

3 UTAH CODE tit. 64, ch. 7, §42 (1953): WYOMING STAT, tit. 25, §§68, 72(a)

‘ (iii) (1965 Supp.); D.C, CODE tit. 21, §§546, 548 (1966 Supp.V).

1 4. 1In addition to the charted statutory provisions, see DEP'T OF MENTAL
3 HYGIENE: POLICY & OPERATIONS MANUAL §§3721-3724 (April, 1966), providing

for "visit,'" "home leave," "family care," and 'work placement' -- California.

‘;E 5. HOSPITAL FOR MENTALLY RETARDED: MEMORANDUM 64-11 (Oct. 22, 1964):

3 "Frenquency Schedule for Psychological Testing at H.M.R, ....

A LEVEL OF CHRONOLOGICAL AGE

g RETARDAT ION

'?? Under 16 vyrs. 16-25 vyrs. Over 25 yrs.

s Mild (50-70) Every 2 yrs. Every 2 yrs. Repeat for special reason %3
3 Mnderate (30-49) Every 2 yrs. Every 2 yrs. Repeat for special reason §*
3 Severe (10-29) On Admission, Age 16, 25 Repeat for special reason |,
3 Age 5, 10

E Profourd (0-9) On Admission Only -- Repeat for special reason'

.9 -- Delaware

3,
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6. There is no statutory provision, but vegulations provide for a "Community
Residence Program' which permits "the retarded to remain in his own home,
or live in a foster nome and receive the benefits of community facilities"
[HOSPITAL FOR MENTALLY RETARED: MEMORANDUM 65-11 (Aug. 12, 1965)].
There is also "Community Placemant' of residents who have progzessed through
a program of employment training [HOSPITAL FOR MENTALLY RETARDED: MEMORANDUM
64-10 (Oct. 14, 1964)] -- Delaware.

gk 7. In addition to the charted provisions, patients may also be: '"boarded out" }
-- Illinois, §§10-10, 12-8, 12-19 [see also DEP'T OF MENTAL HEALTH: MENTAL
3 HEALTH SERVICE RULE 2.02 (Apr. 10, 1965)1; given "furloughs' -- Indiana,

§1908; Yremoved as a habilitation measure" -- Iowa, §77.

e 8, In addition to the statutory provisions, see DEP'T OF MENTAL HEALTH:

4 CODIFIED OFFICIAL BULLETINS V-2.00 (June 5, 1963), V-11.00 (July 16, 1964),
i providing for "visit," "leave of absence," and “community work placement'
~- Indiana.

9. In addition to the statutory provisions, see WOODWARD STATE HGSPITAL-SCHOOL: f
MEMORANDUM 62-4 (Mar. 28, 1962), providing for 'community placement' in
county homes, family care, custodial homes, and nursing homes. There is
also provision for "job placement" and specialized training programs thrcugh

4 the State Division of Vocational Rehabilitation [WOODWARD STATE HOSPITAL - ,

- SCHOOL: MEMORANDA 62-27(4)(July 20, 1962), 62-50 (Oct., 16, 1962)] -- Iowa. ’

10, There is no statutory provision for conditional release of mentally retarded

¥ patients, but there is a provision applicable to .e mentally iil --
i KANSAS STAT, ch. 59, §2924 (1965 Supp.)(''convalescent status'); MONTANA
- REV, CODES tit. 38, §§501-507 (1947, 1965 Supp.)(''convalescent ieave™);

NORTH CAROLINA GEN, STAT, ch. 122, §§67-68.1 (1964) {"probation'); UTAH
CODE tit. 64, ch. 7, §§27, 43 (1953)(placement at board, and ''conditional
release'"). ‘

~  11. ROSEWOOD STATE HOSPITAL: BULLETIN No. 59, §3 (April 3, 1959): '"Students
gf and cottage physicians should continuously see that patients have one
"4 physical examination done at least once a year" -- Maryland.

2. 1In addition to the statutory provisions, there are regulatory procedures
for "home visit'" [ROSEWQOD STATE HOSPITAL: BULLETIN No. 166 (May 12, 1961)]
-- Maryland.

g 13. "...such parole may be granted for a period not exceeding one year, or such
further period or periods for which said paro. e may be renewed at the option
of the medical superintendent or chief officer, upon application in writing,
endorsed by the relatives, friends or other persons at whose instance the

. said patient was first committed, and who shall obligate themselves to give
- him or her proper care during the period of such parole or any renewal or
renewals thereof. ....'" -- Maryland.
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DEP'T OF MENTAL HEALTH: REGULATION No. 20, §13(d),(e)(1955), provides
that for licensed private institutions, '"resident patients shall receive
mental and physical examination at least annually. ... In the instance
of schools for the mentally deficient, educational progress notes shall
be made monthly. Recovds of indicated psychological tests made shall
alsc be kept” -- Messachusetts.

In addition to the charted sitatutory provisions, regulations provide for
"visit" and “parole." The latter procedure, which is specially applicable
to the State Schools for the Mentaily Deficient, "means regv.arly super-
vised work placement in the community and msy extend for an indefinite
period of time" [DEP'T OF MENTAL HEALTH: REGULATION No. 8, §§3,6(1955)]
-~ Massachusetts.

In addition to the charted statutory provisions, there ars regulatory
procedures for "visit'" and "family care" [RULES & REGS, GF DEP'T OF
MENTAL HEALTH §§3.10 (B), 7.9 (1964)] =-- Michigan.

"Any patient aggrieved by the term specified for convalescent status may
appeal the decision of the medical superintendent to the probate court
of the county of residence" -- Michigan.

In addition to the charted statutory provisions, there are regulatory
procedures for "visits'" and 'vacations" [MANUAL OF DEP'T OF PUBLIC WELFARE;
MENTAL DEFICIENCY & EPILEPSY ch. VI, §V, at 50-55 (1959)]. The regulations
also provide detailed procedures for "community placement" [id. ch. IV,
§VII, at 24-29; ch. V, §III, at 33-40] -- Minnesota.

In addition to the charted statutory provisions, there are regulatory
procedures for 'Work Placements," "Home Placement,” arl "Vacations"
[LACONIA STATE SCHOOL: XEDUCATION & TRAINING §6.10(3),(4).(6)(Apr. 5, 1962)]
-~ New Hampshire.

BUREAU OF COMMUNITY INSTITUTIONS, DEP'T OF INSTITUTIONS & AGENCIES:
MANUAL OF STANDARDS FOR INSTITUTIONS FOR THE MENTALLY RETARDED §III.C,
at 9 (May 23, 1957): '"Periodic psychological guidance and testing shall
be made to insure the best individual development" -- New Jersey.

The Board of Directors of Los Lunas Hospital and Training School ocrders
parole of an inmate "upon advice of the medical superintendent [or
acting superintendent]...in cooperation with any competent interested
physician outside said institution” -- New Mexico.

The charted provisions for the mentally ill are specifically made applicable
to mentally retarded patients by ch. 5125, §25 -- Ohio.

The charted provisions may be obsolete, since they originated prior to

the transfer of state institutions for the mentally retarded from the
former Department of Mental Health and Mental Retardation to the Department
of Public Welfare. See tit. 56, §§30L, 303, 310(b); note 24 infra --
Oklahoma,
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DEP'T OF PUELIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE
MEWTALLY RETARDED at 6 (Oct. 1, 1964)s "At the expiration of six months
on trial visit, the pupil will be either discharged or returned to the
State School for the Mentally Retarded. .... The discharge will be deter-
mined to be in the best interest of the state school or pupil” -- Oklahomd.

DEP'T OF SOCIAL WELFARE: FPOLICY, PROCEDURE AND FUNCIIONAL ORGANIZATIONAL
CHART RE LADD SCHOOL $II,E.2, at 6 {July 20, 1965): "'There shall be a
scheduled, periodic review of each resident retarded individual to deter-
mine current status of development, initiate or continue iniividual
programmiug and/or consideration for irial placement or discharge"

-- Rhode Island.

In addition to the statutory provisions, there are regulatory procadures
for community placement with natural or foster parzmnts o with reltives;
placement in a boarding, rest, convalescent, or nursing home, or in a
community facility for the recarded. There are provisions for periodic
review of and continuing services to patients so placed [DEP'T OF SOCIAL
WELFARE: POLICY, PRGCEDURE AND FUNCTIONAL ORGANIZATIONAL CHAR{ RE LADD
SCHOOL §§II.De2, LI E.7, VoA.3(e)(July 20, 1965)]1 -- Rhode Island.

In addition to the statutory provisions, there is a regulatory procedure
for "vacations' upon request to the superintendent [BRANDON TRAINING
SCHOOL: VISITI NG & VACATION POLICY (June 1, 1965)] -- Vermont.

See BRANDON TRAINING SCHOOL: ADMISSION PROCESS (no date): '"...Students
are eligible to leave the institution under such placements as family,
wage, vocational rehabilitation, foster home care and boarding home
care' -- Vermont.

But cf. DEP'T OF PUBLIC WELFARE: FAMILY CARE MAWUAL §6.A(2), 2t 7
(Sep. 1960): '"in the case of State hospitals or colonies authority to
place a patient rests with the superintendent' -- Wisconsin.

DEP'T OF PUBLIC WELFARE: FAMILY CARE MANUAL §5.A, at 4 (Sep. 1960):
"__.The patient should have recovered from acute symptoms and behavior
should be fairly well stabilized. The patient should have received
maximum benefit through the regular institutions services and be ready

for supervised community living. The physical condition should be fairly
well stabilized... The basic consideration is that the patient is selected
for placement as a part of a continued treatment or rehabilitative

plan'" -- Wisconsin.

DEP'T OF PUBLIC WELFARE: FAMILY CARE MANUAL §5.D, at 5-6 (Sep. 1960):
"The superintendent is ultimately responsible for the care, supervision
and well-being of a patient placed in Family Care. The actual imp lemen-
tatio. and management of the program will usually be delegated to a
social worker. .... Supervisory visits to the home should be made as
frequently as necessary, probably once weekly during the first month

of placement and at least monthly thereafter. ..." Wisconsin.




Appendix A. COMPARISON OF INSTITUTIONALIZATION PROCEDURES FOR 196
THE MENTALLY RETARDED ANy THE MENTALLY ILL [n,a,b]
Same Procedures Applicable|Procedures Applicable Only [Total Procedures Applicable |
to Mentally Retarded and {to Mentally ReZarded 0 Mentally Retarded )
Mentally T11
STATE Voluntary| Certifi- Judiciall Voluntay] Certifi-fludicial ko!untary Certifi-|Judicial z
Pdmission cation |Commit- [Admissioncation {ommit- Admission|cation |Commitment !
ment ment i
ALABAMA X X |
;
ALASKA X X X X X X |
1
ARIZONA X X X X
ARKANSAS X X X X }
CALIFORNIA X X X X
COLORADO X X X X
CONNECTICUT X X X X
|4
DELAWARE X X X X
FLORIDA X-2 X X-2 X
GEORGIA 0 0 X X X,0 X,0 i
HAWAII X X X X
IDAHO X X X X
ILLINOIS X,0 X-2 X X,0 X-2 X
INDIANA X X 0 X X,0 X-2
IOWA X X X X
--KANSAS X X
KENTUCKY X X X X X X
LOUISIANA X X X X X X !
MAINE X X X I S
__ MARYLAND X X-2 X X X-2 X
MASSACHUSETTS X X-2 X X-2
MICHIGAN X X X
o % X N ST D
MISS LSSIPPI X X X X X=2 < X
1




Appendix A. COMPARISON OF INSTITUTIONALIZATION PROCEDURES FOR 197
, THE MENTALLY RETARDED AND THE MENTALLY ILL [n.a,k]
ame Procedures Appllcable |Procedures Applicable Only
to Mentally Retarded and [to Mentally Retarded otal Procedures Applicable
0 Mentelly Retarded
STATE entally Ill
Volunt:ary]Certifi- Judiciall|VoluntaryCertifi- jJudicial {Voluntarypertifi~ pfudicial
Admissiorcation |Commit- [Admissiofcation |Commit- JAdmissionpation Dommi tment
ment t
MISSOURL 0 " X X,0
MONTANA X X y4 X
NEBRASKA X X X X
NEVADA X-2 X X-2 X
NEW HAMPSHIRE ) X X
NEW JERSEY X X
NEW MEXICO X X X X
NEW YORK X X X X X X
"~ NORTH CAROLINA X X
NORTH DAKOTA X X X X
CHIO G X-2 X X X,0 X-2 X
OKLAHOMA X X
OREGON X X X X
PENNSYLVANIA X X X X
. RHODE ISIAND X X X X
SOUTH CAROLINA X X X X
SOUTH DAKOTA X X X X
TENNESSEE X X X X X X
TEXAS X X X X
CTAH X X X X
VERMONT X X
' VIRGINIA X X x-2 e X X-2
WASHINGTOH X
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COMPARISON OF INSTITUTIONALIZATEON PROCEDURES FOR
THE MENTALLY RETARDED AND THE MENTALLY ILL

198

to Mentally Retarded and

to Mentally Retarded

to Mentally Retarded

Same Procedures Applicable[?rocedures Applicable Only Total Procedures Applicable

STATE Mentally Ill
Voluntary|Certifi- Judicialll Voluntay| Certifi-fudicial | Vcluntary|Certifi-|Judicial
Admission cation |Commit- jdmission|cation {ommit- Admission cation |Commitment
ment h nent
WEST VIRGINIA X X X " X X X
WISCONSIN X X " X " X X X
WYOMING X X ﬂ‘ X X
"DISTRICT OF
COLUMBIA X X
X-148, |X-10S, |%-15S, ||X-31S, |X-65,6P |X-30S, |RK-44S, K-16S, |X-44S,47P
: 14P 13p 16P 33p 0-0 31P 7P 9P 0-1s,1P
f TOTALS 0-3s,3P {0-1s,1P {0-1S,1P 0-15,1P 0-0 0-4S ,4P -1s,1P
X-198}, 43P X~435, 697 X519, 130
; [n.a,b] . .
0-48,| 5P 0-14, 1P " 0-551 {P
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APPENDIX A
COMPARISON OF INSTITUTIONALIZATION PROCEDURES FOR
THE MENTALLY RETARDED AND THE MENTALLY ILL

FOOINOTES

a. For the criteria used to classify institutionalization procedures, see
Section III,A,

b. Symbols used in this chart have the following meanings:

X - institutionalization procedure charted in Chart II, III, or IV,

0 - institutionalization procedure not charted but noted in a footnote
to Chart II, III, or 1IV.

S - state(s) (including D.C.)

P - procedure(s)
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