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Summary
‘/V 1968 is apparently a critical year for the copyright law and
copyright principle. The crisis has been building up for a decade

and as in the case of all crises, retrospective examination clearly
shows all of the evidence which should have caused cur society to
take early corrective measures., As of the date of submission of
this report, the Copyright Revision Bill, H.R. 2512/2 597, has
been passed by the House (April 12, 1967), but 5.597, the iden-
tical bill, hias not yet peen reported to the Senate; tne bill to
establish "A National Commission on New Technological Uses of
Copyrighted Works," S.2216, was passed by the Senate on October
12, 1967, but the House version has not been reported nor have
hearings been held. User-oriented groups are vigorously debating
in the offices of the Register of Copyrights the need or the lack
of need for a moratorium, which would hold the possibility of
user infringement in abeyance during the proposed three-year life
j(ﬁ) of the Commission. The Williams & Wilkins Company, a major pub-
e lisher of professional journals, has brought suit against the
National Library of Medicine in the United States Court of Claims
under section 1498b of title 28 of the U.S. Code. The United
3 Artists Television Inc. vs. Fortnightly Corporation case 255
o (S.D. N.Y. 1966) will be heard by the Supreme Court on March 12,
" 1968. These are some of the stresses and strains occuring be-
; tween the well-established principle of copyright and modern
information transfer technology. Because of this social, legal
i and technological conflict, it has been particularly hard to
Y write this status report. A number of significant changes may
: occur while it is being disseminated. Still it had to be done
s0 that our policy makers might have some data on which to base
decisions and take action. It was also felt that some platform
was required from which further studies could be initiated. This
report is intended to provide such a base. It is organized by
chapters, of which the first four are introductory to the fifth,
which contains the substance of the report and conclusions.

- History

In a sense the report supplements a 1960 study "First Annual
Report by CICP Study Group," May 10, 1960 (Appendix A to the report).




This study anticipated today's problems and reported that the cost
factor and the convenience of emerging copying devices would im-
prove rapidly and that: (1) the user might be ignorant of, or
ignore, or not obey copyright law and (2) tihe amount of infringz-
ment would grow very large within a few years. Time has sustained
the truth of these observations. A clearance system for access,
permissions and payments was suggested as the most reasonable way
to solve the problem. The report and recommendations received
little attention at that time.

Findings and Analiysis

Chapter 5 of the report titled "Analysis of Current Prac-
tices of Libraries and Information Centers and the Resulting Size
of the Pnohlem " aontadne twn sections. Section I fiBnalysis
of Current Practices of Libraries and Information Centers," re-
views the attitudes of librarians toward the copyright principle,
and analyzes how these attitudss determine their operating prac-
tices. Section IT is concerned with the "Economics of Copying
of Copyrighted Works. It measures the amuunt of copying of copy-
righted periodicals and books located in libraries and information
centers. Particular attention is given to the kind of material
copied, the currency of the material copied, and the publisher-
source of the material.

The data for Chapter 5 were obtained from 66 separate in-
depth interviews at selected active copying U.S. libraries, and
from the detailed records of one month's copying by six libraries
on forms designed by CICP. These data plus other pertinent lit-
erature constitute the basic data bank for this report.

A separate chapter, Chapter 3, "Fair Use:; What is the Law?"
precedes Chapter 5. TIt's purpose, to quote Newsweek, is "to
separate fact from opinion™ as regards the law of "fair use."

So much attention is given to "fair use" because library adminis-
trators have assumed until now that the legal right to make single
copies for scholarly or professional purposes depends on the
validity of this concept. Therefore many important library photo-
duplication programs may rest or fall on the correct interpretation
of this court-developed legal principle.

Almost every librarian interviewed considered the making of
a single copy of any part of a copyrighted work as within the
meaning of "fair use." The most commonly-cited authority for this
belief is the report of the Joint Libraries Committee on Fair Use
in Photocopying, 1961, "Fair Use in Photocopying: Report on
Single Copies," which concluded that:
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(1) The making of a single copy by a library is a
direct and natural extension of traditional library
service,

(2) Such service, employing modern copying methods,
has become essential.

(3) The present demand can be satisfied without
inflicting measurable damage on publishers and
copyright owners.

(4) Improved copying processes will not materially
affect the demand for single-copy library duplication
for research purposes. _

Yet the law in general, despite the "fair use" principle,
prohibits single-copy reproduction without the express permission
of the copyright owner. Thus a legal guideline, essentially

- . - . . . ? .. o B N
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for a national pattern of professional and scholarly information
dissemination based amcng other things on the most efficient tex-
Tual and graphic duplicating devices.

A single-copy infringement of any particular copyrighted work
in most cases does not measurably damage a copyright owner. No
specific program for providing copies by any one library appears
to damage the infringed copyright owners. However, single-~-copy
reprocuction at all libraries has a cumulative effect that can be
measured. The report measures aspects of this cumulative effect
for the first time and obtains some interesting results:

1. Copying of copyrighted materials in the major resource
libraries is primarily at the single-copy level (about 97 per
cent of the total). Multiple copying is negligible--about 3 per
cent of the total.

2. There is, at present, no general practice in library

administration which limits single-copy reproduction. Limitation
is economic,

3. The bulk (about three-quarters) of U.S. copying is in
science and engineering.

4. The bulk of U.S. copying is from the serial literature,
next is book copying. The ratio is 10 to 1 by titles, nearly
4 to 1 by numbers of exposures made from these titles.

5. The ratio of hard copies to microcopies is 5 to 1.

6. More material is copied from nonprofit than from for-
profit publications (about 3 to 2).

iii
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7. Eighty-five per cent of the materials copied in U.S.
libraries are less than five years old; 90 per cent are less
than ten years old.

8. It is estimated that in 1967 over one billion copyrighted
pages were copied in the U.S.

9. Less than 1,000 publishers provide the material copied
by U.S. libraries. About 5 per cent of these provide roughly 40
per cent of the material copied.

10. Slightly less than a third of the major re
copying libraries are participating in experimental in

facsimile or file-searching systems.

ii. ©Ninety-nine nevr cent of journal articles copied are
copied as & whole.

While this study was severely limited to an examination and
analysis of what might be called straightforward copying by
libraries for the purpose of servicing their clientele, it was
inevitable that certain other elements of the copyright problem
would receive tangential examination., Two of these are: the
problem of information networks (often associated with ideas such
as computer storage and processing of data, and with facsimile
transmission), and the question of the need for and desirability
of a clearinghouse for access, permissions and payments for the
extended use of copyrighted works.

Although an unwarrented concern may have been shown for the
network problem up to this time, its potential as an area of con-
siderable difficulty for the writing of future copyright legisla-
tion must not be ignored. However, the time available before
the network conception becomes competit’ve with conventional inter-
library loan programs may range from five to ten years. This time
should be used to re-examine the fundamental nature of the copy-
right principle, what is copyrightable, and at what point of
transformation do the proprietary aspects of a copyrighted message
lose their legal protection.

Though adjustments may be made by Congress and the courts as
between the rights of the copyright owner and the rights of the
user of copyrighted material, these reassessments or adjustments
of rights will not eliminate the essential problem of how the
copyright owner can control his rights and equity. A national
copyright clearance system will apparently be even more necessary
when and if networks become real.

iv




Library administrators were queried on the concept of a copy-
right clearinghouse described as an organization which would have
the follcwing two functions: (1) It would be a single point to
be contacted for blanket permission for reproduction of copyrighted
material. (2) It would collect and disburse monies for the use
of copyrighted material from users to copyright holders. It is
significant that twice as many affirmative as negative responses
were obtained. Many of the affirmative responses indicated a
desire to settle an increasingly complex matter, rather than an
enthusiastic approval of the idea.

The next question {query 43) asked, "What type of control or
sponsorship would you favor for the organization /Jof a clearing-
house/?" The responses indicated unanimously an Insistence on
equitable representation of the user and the publisher as repre-
senting the copyright owner in the management of such a
clearingfouse.
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Preface

The authors of this report have watched for a decade with
growing concern the deterioration of the principles of copyright
and observed the general lack of interest and consideration as to
whether this is good or bad for science, technology and education.

The reader of a report that is not merely the recording and
evaluation of physical phenomena is entitled to know something
about: the authors beyond the fact that they have the qualifications,
and something about the directors of the organization. When it
concerns a subject that is a combination of legal-economic and
educational problems, it becomes even more important, especially
when large interests are involved in the problem under investiga-
tion--school systems, publishers, libraries, manufacturing indus-
tiles and the scientific community--to name a few.

The co-authors are members of and have been presidents of
the American Documentation Institute (now the American Society for
Information Sciences). Their livelihocds for the past fifteen
years have in one way or another depended on the growing impor-
tance of information science as a profession rather than as an
ad hoc conglomeration of many communications methods.

In 1960 they joined with a number of other individuals to
incorporate the Committee to Investigate Copyright Problems
Affecting Communication in Science and Education (CICP) in res-
ponse to the unanimous vote of the attendees at a second ad hoc
meeting on copyright problems affecting communication in science
and education. The group had met in May of the previous year to
consider the fact that:

The present copyright system presents an increasingly
serious problem because of the tremendous need for
reproduction and dissemination of scientific and educa-
tional information. The communication of this informa-
tion is unduly restricted under the overall copvright
system. . . .

It is felt that the interests of our country can
best be served through the fullest interchange of s
scientific and educational information. With this
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objective in mind we are interested in investigating
how the free flow of information can be maintained and
advanced on an ethical, legal and efficient basis
without depriving the copyright proprietor of his
rights.1l

Ne wati

L3S Y.l widt
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10st new ideas, the hopes and the keeping of the faith
resided in a few men. They not only kept the formal structure
but the idea of CICP alive for more than half a decade, while
waiting for its goals and objectives to become more generally

understood. They are the directors of CICP:

-

Dr. Howard Meyerhoff, President and Chairman of the Board.
Dr. Meyerhoff, now retired, is a geologist by profession. His
last post was Chairman of the Department of Geology at the Uni-
versity of Pennsylvania. He also has been editor and publisher
of Science and the Scientific Monthly, and was at the time of
CICP's incorporation Executive Director of the Scientific Man-
power Commission.

The late Joseph A. McDonald, Esquire, prominent copyright
attorney and onetime Chairman of the Copyright Committee of the
Bmerican Bar Association, was an incorporating director and our
first Vice President. He earlier than most attorneys understood
the impact information science would have on copyright law, the
large amount of interaction that had to occur between the two and
the need for early accommodation. We cannot help but wonder: if
he had lived, would accommodation have been swifter? He wrote our
certificate of incorporation, which is included at the end of
this preface.2

Mr, A.L. Baptie, former President of the Microcard Corpora-
tion, now with National Cash Register, showed remarkable tolerance
for the time the principal investigator of this report took from
Microcard during CICP's formative years, while he was an employee
of the corporation. Mr. Baptie is now a CICP director and its
Treasurer. These positions were offered and accepted several years
after the principal investigator had left the Microcard Corporation.

Walter J. Derenberg, Esquire, a director, is Professor of
Copyright Law at New York University, Executive Director of the
Copyright Society of the U.S.A., editor of the Copyright Bulletin
of the U.S.A. He filled the vacancy left by Mr. McDonald's death.

Dr. Luther H. Evans, former Librarian of Congress and Director
General of UNESCO, became a director this year. It was on his
motion that the ad hoc committee resolved in 1960 to incorporate.

vii
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Dr. Laurence B. Heilprin, co-investigator for this report, 1is
a director and Vice President of CICP, Chairman of the CICP Study
Group. He was formerly on the staff of the Council on Library
Resources, and is now professor of Information Science at the
University of Maryland.

Mr. Gerald J. Sophar, prinecipal invest gator, is Executive

Director and Secretary of CICP. Before this he was with the
Microcard Corporation and Vice President of the Jonker Corporation.

CICP anticipated a problem by observing its gestation and
birth, It hoped that the signs of impending chaos would cause
the affected and presumably concerned human elements of the in-
formation transfer process to recognize common needs and prepare
for the inevitable conflict, thus avoiding the crisis. This did
not happen. A Copyright Revision Bill has still not been passed
by the Congress, and partly as a consequence, the Congress will
now probably establish a National Commission on New Technological
Uses of Copyrighted Works. The problem remains.

From the viewpoint of the information scientist, copyright may
appear as an impediment to the most efficient flow of information.
Tt is apparently a blockage in an information system. Our early
tendency was to oppose and try to limit the protection and control
granted in copyright for the sake of efficiency. After careful
analysis we no longer do.

There is a philosophical reason for not wanting to see copy-
right destroyed and there are a number of practical reasons. The
philosophical reason is simply & belief that copyright is one of
a& number of ways in which our society expresses its belief and hope
that an individual can zontinue his identity in a world of mass
efforts by assuring the individual, his publisher or his associa*ion
sufficient income from his ideas to maintain a degree of independ-
ence. The erosion of the economic value of copyright must lead to
federal support of all kinds of writing and, of course, control.

The practical reasons flow from the philosophical reasons.
Publishers, non-profit as well as commercial, will simply not be
able to continue publishing under an eroded system. The scientific
and other professional societies which, through their memberships,
have done the most to develop information-handling tools and media
are the ones most hurt by them. A means must be developed to
assure payment to the copyright owner in return for unlimited and
uncontrolled access to and duplication of the copyrighted work,

Our only concern and "vested interest" in copyright since we
became interested in the problem "is to find a way to protect the
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'exclusive Right' of an author to his "Writings,' while permitting
the advantages of modern information dissemination systems to be-
come as useful as they may without weakening or threatening the
economic urge and the need to create.” We believe the two must
become reconciled, not in the interests of compromise, but simply
because both concepts are too valuable for either one to be per-
mitted To severely harm or destroy the other.

We want to thank the Bureau of Research of the U.S. Office
of Education. The necessarily anonymous 3overnment officials
directly involved in the support of the program were more than
helpful. They represent a non-parochial attitude towards the
problem that transcends their specific mission and interests.

We want to thank the Register of Copyrights and his principal
staff, who more than any others, taught us many of the less-
apparent aspects of copyright law. They have always been willing
to review CICP papers for correct legal context.

Mr. Saul Herner of Herner & Company, the sub-contractor, and
his project officer, Mr. Melvin Weinstock, treated the sub-contract
as if it were a prime effort and met not only the requirements,
but also the schedule of the sub-contract.

Special thanks are due to the following libraries for record-
ing and transmitting the special data on which the present survey
is partly based: Bowdoin College Library; Fort Detrick Technical
Library; Harvard University, Widener Library; Lockheed Missiles
and Space Center, Technical Information Center, Palo Alto; the
John Crerar Library; and the Stanford University Law Library.

Mr. Harold Nisselson, of Operations Research, Inc., provided
guidance in designing the forms used in the six-library sampling.
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NOTES
Preface

1. From a letter of invitation to atiend a conference to
investigate copyright problems affecting communication of educa-
tional and scientific information. More complete documentation
concerning these early meetings can be found in "Hearings Before
the Subcommittee on Patents, I'rademarks, and Copyrights of the
Committee on the Judiciary, United States Senate, Ninetieth
Congress, First Session, Pursuant to S. Res. 37 on S. 597," Part
1, March 15, 16, and 17, 1967, pp. 107-140.

2. CERTIFICATE OF INCORPORATION

We, the undersigned, all citizens of the United States and
a majority citizens of the District of Columbia, of full age,
desiring to associate ourselves as a corporation pursuant to the
provisions of Title 29, Chapter 6 of the Code of Laws of the
District of Columbia, 1951 Edition, do hereby certify as follows:

l. The name or title by which such society shall be known
in law is: Committee to Investigate Copyright Problems Affecting
the Communication of Scientific and Educational Information, Inc.

2. The term for which it is organized shall be five years,

3. The particular business and objects of the society shall
be: As a non-profit corporation, in the interest of improved
scientific and educational communication and in furtherance of
national defense and the public welfare, (a) to determine the facts
with respect to the dissemination of scientific and educational
information as it is affected by copyright and (b) to develop,
and to assist in the implementation of , a plan under which the making
of copies of copyrighted material might be suitably authorized on a
basis fair to the owners of the material and to the makers, dis=-
tributors and users of such copies.

4. The number of its trustees, directors or managers for
the first year of its existence shall be five.

The names and respective addresses, including street and
number, of the incorporators are:

Name Address
Dr. Howard A. Meyerhoff 1507 M St., NW, Washington, D.C.
Dr. Laurence B. Heilprin 1025 Connecticut Ave., NW,

Washington, D.C.




Mr. Gerald J. Sophar 404 N. Frederick ive.,
Gaithersburg, Md.

Joseph A. McDonald, Esq. 1240 15th St., MWW, Washington,
D.C.

DISTRICT OF COLUMBIA, SS:

I, Ward Miller, a Notary Public in and for the District of
Cciumbia, do hereby certify that Howard A. Meyerhoff , Laurence
B. Heilprin, Gerald J. Sophar and Joseph A. McDonald, parties to
a certain Certificate of Incorporation bearing date on the 21st
day of September, 1960, and hereunto annexed, personally appeared
before me in said District, the said four named individuals being
personally well known to me as the persons who executed the said
Certificate of Incorporation, and severally acknowledged the same
to be their act and deed.

GIVEN under my hand and seal this 21st day of September, 1960.

(Notarial Seal)

/s/ Ward H. Miller
Notary Public

My Commission Expires
April 14, 1963
FILED
9 - 26 - 60

Alfred Goldstein
Superintendent of Corporations
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Chapter 1

A Short History of the Probilem, "Copyright Law
and its Relationship to the Dis<emination
of Seientific, Technical and
Educational Information™

The Ad Hoc Task Group on Legal Aspects Involved in National
Information Systems of the Committee on Scientific and Technical
Information (COSATI) stated in a recent report that it wasn't
until recantly that the Government's science managers had any
indication of the serious conflict between copyright law and the
concept of national information systems as outlined and analyzed
in the report "Recommendations for National Document Handling
Systems in Science and Technology."L,2

No testimony was offered by any government agency
on the “mpact of the proposed copyright revision on
the computer uvsage of copyrighted material in national
education programs or on the problems of natiocnal
information systems. This may have occurred because
the growth of technolegy and its use of information
systems has only recently indicated the possible
problems invclved.3

This statement would be understandable if no consideration
and study had been given to the kinds of socio-economic dislocation
and changz these systems were causing in library and information
centers. The costs of operating the systems, the needs and atti-
tudes of the users of the systems to the new services, the adapt-
ability of the users to new information media, the needs, costs
and patterns of the training of information scientists, the effect
and usefulness of the systems to science, technology and education
have all been investigated. A large body of literature has devel-
oped out of these social and economic concerns which demonstrate,
at least, the public and governmental interest in these areas.%
No comparably significant or sizeable literature exists about the
relationships between copyright law and scientific, technological
and educational information systems.

2




One kind of literature that does exist is the polemic kind,
which can be roughly divided into two classes: (1) user-oriented,
written by and for librarians, educators, scientists and infor-
mation center specialists and (2) author-oriented, written by and
for authors, publishers, and the copyright bar. This is under-
Standable, but not excusable. Large doses of this adversary
literature are in the House and Senate Committee Hearings on

H.R. 2512/S. 597.5,6

Another kind is what may be called the "on the one hand, on
the other hand™ literature. It takes no position and is really
ne more than a combination of the two classes noted in the previous
paragraph, liberally sprinkled with quotations from both sides.

A third kind is the legal treatise, usually written by a
highly-trained copyright attorney. These documents are the most
useful. Contrary to prevailing opinion, it is entirely possible
to develop a clear understanding of what the copyright law is
and how the courts will probably rule in cases involving large-
scale dissemination of copyrighted scientific and educational
information through highly-structured systems. A succinct,
relatively current analysis of copyright law as it relates to
"Protection for Books and Magazines against Machine Copying"
has been written by David C. Petre.7?

The kinds of documents most needed to prevent further deteri-
oration of the social, economic and legal relationship between
the publisher and the user are clear, non-self-serving studies,
based on the recognition of two inescapable facts: (1) that the
author and publisher, when all is said and done, will still have
their essential bundle of rights and (2) the user will continue to
violate these rights with comparative impunity. The only study
prior to this report that clearly recognizes the relationship between
the publisher and the user within the context of copyright law is
the 1960 CICP study entitled, "First Annual Repcrt of CICP Study
Group," which is attached to this report as Appendix A.*

*The question of the credibility gap should not be limited to
the larger public issues and therefore we have no choice but to ask,
if only as a footnote, why the First Annual Report of the CICP Study
Group was not discussed or referenced in the report of the COSATI Ad
Hoc Task Gioup on Legal Aspects Involved in National Document Handling
Systems.®>» The report has been published in Reprography and the
Copyright Law, Lowell H. Hattery and George P. Bush, eds.,IU and in
the Bulletin of the Copyright Society of the U.S.A.il It is reprinted
as testimony to the House and Senate Subcommittees on H.R. 2512/
8.597,12,13 and was given personally to the chaimman of the COSATI
Task Group.
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To summarize, while serious attempts to examine the nature
of the problem have not been financed or encouraged until this
year, sufficient exposition and written debate has existed since
1952 to have clearly indicated to the policy-shaping and policy-
making institutions, both private and government, the need for
action,

The late Arthur Fisher, former Register of Copyrights, called
attention to the problem as early as 1952: "These problems are
accentuated by the invention of modern devices of many kinds facil-
itating the reproduction and transmission of knowledge. . ."

He then continued with a suggested solution:

It has been suggested that these undertakings might
be expanded by the organization of a society somewhat
similar to the American Society of Composers, Authors
and Publishers (ASCAP) which in the field of music
licenses performance rights in the use of musical com-
positions. Such a society might solicit blanket
authorizations to add an overriding charge to the
present costs of microfilm and other reproduction
of scientific articles, the charge cither to be paid
cver to the proprietor of the works or donated to
scientific development o¢nl related purposes.

For certain types of use where the commercial and
monetary aspects appear least significant, a series of
calculated risks could be taken without involvement
in efforts to secure specific consents. Such risks
might be covered by some coinsurance device shared by
a group of participating institutions or organizations,l4

In 1958 the same thought was voiced by the principal investi-
gator at a panel convened before the Division of Chemical Litera-
ture of the American Chemical Society in Chicago. A specific
problem was described:

The American Diabetes Association is anxious
to undertake a program which would abstract some
1000 items per year and at the same time reproduce
these items on Microcards. The literature would be
problem-oriented rather than discipline-oriented.
“w.ch a compilation would quite obviously be inval-
2ovle to the clinician, the researcher and the
educator. The cost for the reproduction of such
material in micro-opaque form would not be great;
the cost of obtaining the necessary permissions and
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the efforts and negotiations which would be required,
make such a project completely uneconomical.l>

To our knowledge, this is the first record of an attempt to
use thaz microform to compile reports and articles according to
discipline which was aborted because of the copyright problem.

This paper and the unpublished papers of Brode and Mohrhardt
produced a strong reaction from the late Walter Murphy, editorial
director, American Chemical Society. He editorialized in Chemical
and Engineering News, October 6, 1958:

In regard to scientific journals in particular, it
may be the publishers rather than the authors who
are concerned about photoconying. In a recent
Report by the Subcommittee on Patents, Trademarks
and Copyrights of the Senate Judiciary Committee
(S. REP. 97, 86th Cong., lst Sess. 12 (1959)),
appears the following: "Most scientists feel
that their work is not published to gain any
financial reward for the authors but should pro-
vide scientific data wnich other scientists may
freely use and build upon to advance the cause

of science. On the other hand, the commercial
publishers of scientific articles regard copy-
right protection as essential to meet their costs
of publication. A clash between these authors and
publishers occurs when public libraries or private
industrial subscribers undertake to circulate
numerous copies of scientific articles for the
benefit of interested scientific persorinel. The
authors regard such copying as desirable. The
publishers feel that it impairs their circulation
and revenue, 16

Study No. 15, May, 1959, prepared for the Senate Subcommittee
on Patents, Trademarks and Copyrights by Borge Varmer of the staff
of the Register of Copyrights, is the first official governme nt
recognition of today's problem.

The need of researchers for ready access to
a mass of materials is present in every field of
scholarly investigation, but the problen is exem-
plified most clearly in the field of scientific and
technical research. The body of scientific and
technical literature has grown so rapidly during
the last few decades that it would he extremely
difficult for the individual scholar or researcher

5

. e - B e G




to gain access to the works he may need to consult
unless he can obtain copies from a library. This
is true especially of periodical literature. It
would be virtually impossible for a person engaged
in research to subscribe to all the periodicals
which from time to time may touch upon his field
of interest, and evea the libraries where he lives
may be unable to furnish the necessary material.
Nor can libraries be expected to meet the needs of
any number of researchers by loan of the copies in
their collections. It is invaluable to a re-
searcher to be able to obtain from a central or
specialized library photocopies of the various
articles he needs for reference and study.

However, much of the materials needed for
scholarzhip and research is of recent date and is
under copyright, and the question arises whether
the making and furnishing of photocopies of copy-
righted material without the permission of the
copyright owner is a violation of his exclusive
right to copy secured by section 1(a) of the copy-
right law. It is the purpose of this study to
examine this question and to consider possibilities
for its solution.l?

The study discusses the 1937 "Gentlemen's Agreement” between
the Joint Committee on Materials for Research of the American
Council of Learned Societies and the Social Science Research Coun-
cil and the National Association of Book Publishers. The most
interesting part of the agreement states as follows:

The statutes make no specific provision for
& ¢ight of a research worker to make copies by hand
or by typescript for his research notes, but a
student has always been free toc "copy" by hand; and
mechanical reproductions from copyright material
are presumably intended to take the place of hand
transcriptions, and to be governed b{ the same prin-
ciples governing hand transcription.l8

Varmer made the point in 1959 as many have made it since,
that the right of a scholar to make a hand transcription does
not extend to photo-mechanical devices and was probably not
contested because it created no practical /economic/ problem.

He points out very clearly that the Gentlemen's Agreement "is
without legal force" and also that "one of the parties to the
so-called agreement, the National Association of Book Publishers,
has since (1959) ceased to exist. The book publishers are now

6

L L I




crganized in the American Book Publishers Council. Furthermore,
the periodical publishers, who publish most of the scientific
and technical material of interest to researchers, were noct
generally members of that Association, and even many book pub-
lishers were not members, "9 *

Varmer alsc remarked pruphetically in 1561, “but reproduction
for private use takes on different dimensiocns when made by modern
photocopying devices capable of reproducing any volume of material
in any number of copies. The competition created by extensive
photocopying isunfair not only to copyright owners but may be
harmful to scholarship and research by diminishing the marketing
possibilit%es of the journals without which the copies could not
be made.™

In 1959 and once again in 1960 and during subsequent years,
CICP tried to make Government agercies. professional societies,
publishers and other groups involved iz and affected by informa-
tion systems aware of the serious nature and the almost inextricable
situation our national scientific and technical information systems
were headed for by refusing to face up to the copyright dilemma.
(Appropriate documents are attached as Appendix B.)

In 1962, the National Science Foundation contracted for a
study that would objectively ascertain the nature of certain
types of documentation practices in reprography: "In conclusion,
our survey reports that economic damage does not exist in sub-
stance. It does exist in special circumstances; but in relation
to the total picturs, we do not consider i+ a major problem. Based
on those findings, we feel that proponents of systems designed to
remedy econgmic damage would do well to take another look at their
proposals, "21

The above report was criticized as "outdated the day it was
released, by the fast-changing situation."

In 1963, American University's Center for Technology and
Administration held a symposium on "reprography and copyright
law." The speakers recapitalated and projected almost all of
the points then current on the problem. Lacking was the viewpoint
of the non-profit scientific publisher and any extensive considera-
tion of the potential impact of computer-directed facsimile inter-
library networks,22

Since then the most significant consideration of copyright
and infrrmation systems has been by thz Hows e and Senate Sub-
commi* .ees on Patents, Trademarks . nd Jopyrights of the Committees
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on the Judiciary. The committee hearings managed to bring to more
public attention the fact that science, technology and education
did not have a single position on how copyright should be treated
by the professions; inde:d much of the testimony, such s it was,
reads more like trade_association testimony than the reasoned words
of professional men.23

Despite the specific attempts to focus a spotlight on possibly
the most serious phase of the copyright dilemma--the unrestricted
use of the copyrighted material of professional societizs by scien-
tific, technical and education information transfer systems--the
matter was hardly touched upon during the House and Senate hearings
on H.R. 2512 and S. 597. What seemed to be lacking was any clear
realization that all of the testimony and argument for limiting or
expanding the fair use concept missed the issue of the size of the
problem, possibly because it was a matter of conjecture. On the
other hand, the question can be asked that since copyright revision
has been under consideration since at least 1960, why is it that
there has been such a dearth of specific information about the nature
and size of the problem? Almost every discussicn, every brief, every
argument about copyright and information transfer seems to deterior-
ate into arguments concerning the rights of the user under the fair
use concept, the one concept which can provide no relief and certain-
ty to either the copyright owner or the user of his material. It
is absolvtely clear that there is no affirmative authority that can
be found in the decisions of the Supreme Court or lower courts,
authorit-*ive legal treatises or the proposed revision bill, which
condorv e kind of practices now going on in all kinds of
librar. and information centers. (See Chapter 3 - Fair Use.)

The House of Representatives passed H.R. 2512, the Copyright
Revision Bill, on April 11, 1967.

Attempting to f£ill a void in the testimony taken by the House
and Senate Subcommittees on H.R. 2512, $.597 and in the COSATI
report, "Recommendations for National Document Handling Systems in
Science and Technology," the executive branch of the Government
convened an Ad Hoc Task Group on Legal Aspects Involved in National
Information Systems. The report calls attention to the copyright
problem but does not contribute further to the subject. It is
apparent that science agencies of the Government, while properly
concerning themselves with the information transfer process, have
on the whole ignored or been unable to resolve the problem of copy-~
right as it affects the economic well-being of science publishing,
both non-profit and for profit.24,25




To ask only if science publishing is or is not damaged is once
again sighting too low. The main questions are: if they are being
damaged, how severe is that damage? When and to what extent will
such damage curtail certain kinds of publication? Or when and to
what extent will the publication managers resort to the courts to

could infiict very great harm on the whole information transfer
system.
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Chapter 2

Background of This Study

In 1960 CICP completed a study simply titled, "First Annual
Repcrt." 1Its purpose was to isolate and describe what was con-
sidered to be an emerging problem of wholesale violation of copy~
right law caused by the rapidly developing technologies of dupli-
3 cation and information transfer, more generally described then as
B information storage, retrieval and dissemination. In practice, the

") successful application of any of these technologies, dedicated as
- they were to speed of access, completeness of response to a search
- and rapid transmission of information, would be thwarted by the

§ copyright law to the extent that the law would be observed. Or
A should the law not be observed--as has become the case--the owners
* 3 of copyright, the Register's office and the Congress would have to
= re-evaluate the meaning of a copyright, which in the last analysis

; i is a lawful means to encourage creativity, or simply work, by

i/ assuring the author or publisher the opportunity to competitively

market his product.

Copyright is not a selective legal concept applicable to a
limited range of subject matter. Regardless, the Study Group con-
fined its investigations to what appeared to its investigators to
be areas of more immediate conflict and consequence: scientific,
technological and educational information.

The problem was succinctly described with the following words:

It is important to see that the conflict is not
between /science/ publishers, on the one hand, and
scientists on the other. It is an internal conflict,
between the scientist-publisher or his agent who is
supplying the scientist-user with publications. On the
surface they are struggling for the same things. The
scientist-publisher struggles to retain his grip on
revenue through copyright. The scientist-user struggles
for freedom to create and teach. With his advancing
Cechniques he is slowly breaking the grip of the pub-
lisher. Neither is the gainer, for both serve science.l

The report analyzed a number of possible solutions to the
hypothetical problem: wvery large infringement of copyrighted
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scientific, technological and educational works on a single or
relatively small multiple copying basis.

Consideration was aiso given to the thought that the demands
of science, technology and education, coupled with the potential
capabilities of the new techniques then being investigated or
developed, might cause a substantial modification or change in
the law., It was concluded that this would not occur. Regardless
of the demands of science, technology and education, copyright is
a legal principle developed to support the economic needs and
reasonable expectations of an author and to protect the peculiar
vulnerability of writing from piracy and improper use. As the
right to legislate in this area is specifically authorized, it
might be said, encouraged, by the Constitution, "To promote the
Progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to the res-
pective Writings and Discoveries," it was reasonable to conlcude
that the courts and the Congress would tend to strengthen the
equity position of the copyright owner, rather than weaken it.

Judge Herland's decision (extensively discussed in the chapter
of this report entitled "Fair Use: What is the Law?") in the
United Artists Television, Inc. vs. Fortnightly Corp. case, and a
comparison of the Copyright Revision Bill with the current copy-
right law supports these earlier conclusions.S,%s5

Thus the Study Group concluded thai: the new media and devices
for document duplication and information transfer would continue
to improve and become widely accepted, and that it was impossible
for any system of contracts for access, permissions and payments
for the making of single copies to operate efficiently and econ-
omically except through a clearance or switching system, prefer-
ably voluntary and controlled by the user and the publisher.

Two hypothecations on which the study was based could not be
defended at that time: (1) that the user would not obey the law
and (2) that the amount of infringement would become very large
within a few years.

Time has taken these premises out of the hypothetical class
into the factual class. Much of this report seven years later
is concerned with data that measures the Study Group's hypotheses.
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Chapter 2

L. T"Pirst Annual Report by CICP Study Group," Committee to
Investigate Copyright Problems Affecting Communication in Science
and Education, May 10, 1960, reprinted with addenda December 13,
1961, Bulletin of the Copyright Society of the U.S.A., Vol. 10,

No. 1, October 1962.

2. Article I, Section 8, U.S. Constitution.

S. United Artists Television Ine. vs. Fortnigntly Corp.,
255 F. Supp. 177 (S.D. N.Y. 1966).

4. H.R. 2512/5. 597,

3. Title 17, U.S. Code.
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Chapter 3

Fair Use: Whaf is the Law?

Title 17 of the U.S. Code is the Copyright Law of the United
States. It begins where common law copyright ends. Upon publi-
cation of a work, the work passes into the nublic domain or the
author acquires all of the rights enumerated in the sta tute by
complying with the formal requirements of Title 17,1 Once the
owner has acquired a copyright he has the statutory right to print,
reprint, publish, copy and vend (see Figure 1 for complete list of
rights); to translate or make any other version; for a period of
28 years, which may be renewed for another 28 years prior to the
expiration of the first period.2 Thus the copyright law says the
rights of the copyright owner are absolute.

Custom and the courts temper all rights until the Congress
chooses to rewrite the law. But custom does not dictate the
standards of reasonableness.3 In the absence of any conflict,
court decisions are binding if an analogy can be established be-
tween any new situation and a prior situation. And as fair use
is a court-developed concept, the understanding of it and the
interpretation of it must be based almost solely on analogy. The
analogy of "cases in point™ (similarity of facts and law) presents
no problem but also almost never occurs; analogous situations
applicable either as to facts or law, but not both, is one area
of our present problen.

Fair use started as a custom to which by and large copyright
owners did not and do not object. Simply put, the type of feir
use copying done by hand by the scholars in the not-too-distant
past was self-limiting and the only real concern of the copyright
owner was improper quotation. After all, much of scholarly writing,
except for observation or laboratory experimentation, is a judi-
cious compilation and review of the prior work of others. It is
necessary to scholarship and to be commended. Certainly no harm
is done by this practice to the owner of a copyright, except pos-~
sibly to his ego,

Infringement of copyright today is very large in science,
technology and education. This will be substantiated in this
report. The fact that copying of the technical literature is
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Figure 1.  CHART OF POWERS AND RIGHTS OF CRIGINAL AUTHOR UNDER THE
COPYRIGHT LAW OF THE UNITED STATES

It is then . . . .
converted If printed and disseminated it is consideved
by the It is then to be PUBLISHED and is conveyed to trans-

effort of An original conveyed, feree by sale or gift

The idea is the author work of auth-| or printed Without con-
conceived to nrship graph~}{ and dissem- forming to
but is not become ically or inated provisions Conforming to provisions c¢f
subject to textually cf Title 17, Title 17, U.S. Code -
copyright expressed U.S. Code Copyrights
COMMON Resides in Author Loss of all Rights. Common Law
1AW None | Assumption is that the Equivalent of Rights
COPYRIGHT work "owes its origin" Dedication Relinquished
to the "author'"
Author is /able/ to prevent
copying, publication ox use
of unpublished work without
consent, and to obtain
damages therefor (U.S.
Code, Title 17? Sec. 2)
Exclusive R * *
Rights Author may - »
of None | 1. Read it aloud in public None Ceases.
Owner 2, Pass it around for Not applicable
criticism
3. Right to first publica-
tion
4. Choice of publisher
5. Time of publishing
6. Non-publishing
7. Licensing or
8. Sell only certain uses
of manuscript
COPYRIGHT Loss of all Righcs.| Acquires exclusive rights on
LAW OF 1909 jiNone Not applicable Equivalent of specific work by act of publi-
U.S. CODE Dedicaticn cation and conformance with
TITLE 17 U.S. Code, Title 17
Author is
Able to prevent copying, publi-
cation or use of work, except
for "fair use™ or as court
requirements
* % % %
Exclusive rights reserved to
author: if it is a 'literary'
work:
1. To print, reprint, publish,
copy, and sell it
2. To translate it or make any
other version of it
3. To dramatize it, or make any
other version of it
4, To deliver, authorize the
delivery of , read, or present
it in public for profit
5. To make or have made any trans-
cript or record of it by which,
Exclusive in whole or in part, it may in
Rights Not applicable None any manner or by any method, be
of exhibited, delivered, presented
Owner produced or reproduced
6. To play or perform it in public
for profit, and to exhibit, re-
present, produce, or reproduce
it in any manner or by any
method whatsoever,
If it is a dramatic work, in addi-
tion to 1, 2, 4, 5, ard ¢ above:
7. To convert it into a novel
or other non-dramatic work
8. To perform or represent it
publicly

9. To sell any manuseript or
recerd of it if it is
unpublished

10. To arrange or adapt it
11. To perform it publicly for
profit
12. To .iake any arrangement or
setting of it, or its melody,
in any system of notation or
any form of record from
which it can be read or
reproduced
If it is a model or design for a
work of art, in addition to 1 and
5:

13. To complete, execute and

finish it
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still essentially a one-at-a-time operation has no bearing on the
matter. As one commentator has remarked, "Babies are still born
one at a time, but the world is rapidly being overpopulated.™

¢ no court decisions at the circuit, appelate or
Supreme Court levels to date which condone most of the copying
practices of academic, industrial, governmental or general 1ib-
raries. The only reliable guidelines as to how far the user may
lawfully go in reproducing copyrighted material in support of an
information system without express authorization from the copy -
right owner are to be found in Section 107 of H.R. 2512 and the
supporting committee report passed by the House in the first ses-
sion of the 90th Congress (see Figure 2).4 The source of the four
guidelines are the criteria used by the courts in building the
fair use concept. Therefore they offer guidance to the uncertain
user, even prior to passage of a revision bill.

It is interesting to note that there is ro mention made, and
no exemption specifically provided for, against the possibility
of infringing because only a single copy was made, nor is it nec-
essarily an infringement because multiple copies have been made.

R word of caution is in order before we turn back to the law
as it is and not as it may be. Section 107 of H.R. 2512 will make

fair use a matter of statute, but as Committee Report No. 2237
(H.R. 2512) states:5,6

Although the courts have considered and ruled upon the
fair use doctrine over and over again, no real definition
of the concept has ever emerged. Indeed, since the doc-
trine is an equitable rule of reason, no generally appli-
cable definition is possible., and each case raising the
question must be decided on its own facts. On the other
hand, the courts have evolved a set of criteria which,
though in no sense definitive or determinative, provide
some gage for balancing the equities. These criteria
have been stated in various waysS, but essentially they
can all be reduced to the four standards which were
stated in the 1964 bill and have been adopted again in
the committee's amendment of section 107:. . . .

It is completely predictable that these guidelines, usc "ul as
they may be, cannot do much to solve the dilemma. They represent
the summation of the responses of the courts to generally minimum
situations and patently harmless infringement. If it should be
the will of Congress that copying, transmission, facsimile repro-
duction and non-ephemeral display of copyrighted works be made
lawful as a matter of national policy, it cannot and should not
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hide this decision behind fair use guidelines, fo» by so doing,
it is simply once again returning the problem to ‘*he courts.

"Pair use' is at best inconclusive. If some clear-
ance system is not established, it will serve as a
temporary guideline to the user and eventually to the
courts. It does not solve the real problems, which are
two: <the increasing need of education, science, govern-
ment, and business for multiple copies of documents; and
the fact that since the copyright owner's compensation
is the total return from the use of his work--the loss
through "fair use" of his work cannot be measured in
terms of any individual use, but only in terms of the
total use and total copying.

Therefore, we felt that the present provision for
fair use, while making possible some types of research
use of copyrighted material in computer and microfilm
storage devices, cannot solve the "computer problem,™
let alone the direct copying problem. At best, it
serves as a temporary safety valve, until some clearing-
house system is established. At that time, the concept
of fair use should lose its importance and die off as
some form of vestigial tail.’

The connundrum of fair use is that the wider its area of
application, the less fair and the less useful it becomes as a
valid legal doctrine, and the more likely it becomes that the
copier, researcher, educator and general user of copyrighted
material, whether individual or institution, is an infringer.

Though this report is not concerned with the nature and
functions of a modern library or information resource center, it
is necessary to recall that the industrial, academic and govern-
mental library has forsaken its former role as a passive warehouse
of knowledge and information. In many cases the information
resource center and the library have completely merged as to
concept, in others they are under one roof and one administration.
The library acting as an information resource center has become
a republisher. Examples abound: the National Library of Medi-
cine, the Engineering Societies Library, the John Crerar Library
and all industrial liicé+ies, It is unfortunate and possibly
unpleasant that the guestion of infringement must be measured
against these advances.

To fully understand fair use, it is necessary to accept the

fact that copyright exists for the public good. The continuation
of authorship as a private activity seems to be a worthwhile
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objective of american policy. So is the right of the user to make
effective use of the work an equally desirable end. Any attempt
to make a general determination as to winich is more important
vitiates Article I, Section 8 of the Constitution.

From this one nai7 reasonably conclude that it is fair use +9o
copy from a copyrighted work if there is no element of damage to
the copyright cuner in so doing. While the nature of the infring-
ing institution has no bearing on whether or not the copyright
owner has been damaged, it may well be mitigating. No cases exist
as yet involving alleged infringement by libraries of copyrighted
materials. There may be a number of reasons for this. There is
the natural reluctance of the publisher to move against such august
and respected institutions. It is also assumed--although not
validly--that only scholars use libraries. BRlso there was always
the strong possibility in the not-too-recent past that the doctrine
of de minimum non curat lex (the law is not concerned with trifles)
would be raised as a defense if it could be shown that little if
any damage was dorie to the copyright owner. Still it cannot be
assumed that the alleged infringer is safe from the issuance of an
injunction because profit is not his goal. ¥Even proof of actual
damage is not necessary, if infringement appears and damace may
probably follow from its continuance, ©8

The prevailing attitude by legal scholars to the question of
fair use has been that each case must be decided on its merits.
If this is so, a number of hard questions must be asked:

- Is full-text copying of copyrighted periodical articles by
an industrial library an infringement? This kind of activity is
extensive and highly organized. ‘

- Is serving of an industrial organization by a non-profit
library supported by industrial organizations an infringement?

- Is extensive and highly organized copying of copyrighted
works by academic, public or government libraries and information
centers for academic and scientific purposes an infringement, or
are these institwtions in a most favored position because of their
nature?

~ Probably the most important question is: will the courts
continue to examine even the most minimal of alleged infringements
only on a case-by-case basis, or will they be persuaded to eval-
uate a single case as a part of a whole planned pattern of non-
ending reproduction by the user?

Tables VIII, IXa and IXb of the CICP Survey do not give a
true national picture of the amount and kind of copying done by
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libraries and information centers. Still they represent a cross
section of the 7,000 university and college libraries, specia19
Jibraries, law libraries and medical libraries in the country.

nals, 1962, 75% of the periodical literature and 95% of the texts 3
are copyrighted. These are data that can hardly be ignored by any ¥
future court considering "the effect of the use upon the potential

market for or value of the copyrighted work. 710

According to Characteristics of Professional Scientific Jour-

Fair use may still be valid doctrine for classical scholarship;
it may prove to be unreliable as a legal base for the operation of
modern information service centers or nectworks using copyrighted
material.

The evidence seems clear that fair use is no longer a safety
valve but a conduit. It is neither practical nor wise that it
should be the legal foundation upon which the most efficient library
and information systems are built.

The survey responses seem to indicate clearly that the 1i-
brarian either firmly believes, chooses to believe, or chooses to
take the position that the making of a single copy of any part of
a copyrighted work is fair use.

The Development of the Library
Position on Photocopying

Representatives of the American Library Association (ALA) met
in 1935 with the Board of Directors of the National Association of
Book Publishers (NABP), which became in 1938 the Book Publishers
Bureau, Inc., to produce a statement of understanding regarding
acceptable library practices in the use of photography for repro-
duction of copyrighted material. It seems that the "Gentlemen's
Agreement,'” as it was called, produced the basic concept of "a 3
single photographic reproduction or reduction of a part thereto 4
to a scholar representing in writing that he desires such repro- 3
duction in lieu of loan of such publication or in place of migual
transcription and solely for the purpose of research. . . "+l

Despite the "Agreement," the courts have ruled that a photo-
graphic copy of part of a copyrighted work is a technical infringe-
ment at least. "In order to constitute an infringement of the
copyright of a book it is not necessary that the whole or even a
large portion of the book shall have been copied. It dis sufficient
if a material and substantial part shall have been copied, even
though it be a small part of the whole."12
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Another argument consistently advanced is that a copy was not
made for the purpose of profit, or for the purpose of commercial
gain.13 This is no excuse. While copying for a profit--vending--
would clearly be an infringement, it does not follow that infringe-
ment did not occur because no profit was made through the act.

The copyright owner's rights are not limited to vending--a synonym
for selling--and presumably making a profit. He also has the right
to print, reprint, publish and copy, rights which do not necessar-
ily include any financial remuneration or commercial purpose.

Most non-industrial libraries which provide copying services re-
quire the user of the service to sign a statement similar to the
following:

"The reproducticons are made as a service to the applicant
and are not for sale. The fee charged for the service is
established on a basis of no profit to the library."

The above and similar statements can be attributed to the
report of the Joint Libraries Committee on Fair Use in Photocopy-~
ing, which concluded that:

(1) The making of a single copy by a library is a direct and
natural extension of traditional library service.

(2) Such service, employing modern copyving methods, has be-
come essential.

(3) The present demand can be satisfied without inflicting
measurable damage on publishers and copyright owners.

(4) Improved copying processes will not materially affect
the demani4for singie-copy library duplication for research
purposes.

The fault with this set of principles is that it may be con-

rsidered selr-serving, and does hot relate ©o today's conditicns.

Copyright Law vs. National
Docurment Handling Systems

Our request for support from the U.S. Office of Education
called attention to the inherent conflict between the law of copy-
right and the concept of "National Document Handling Systems in
Science and Technology. "1l

The main effort here will be to determine how
many planned information programs have been aborted
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within the last seven years; how many have been curtailed
and the extent of the curtailment due to an acceptance of
the copyright limitation on unlimited dissemination.
Also, how many systems are operating without regard to
the law and the justifications given for ignoring the
law,

An equal effort will be made to determine the
extent to which certain "Basic Propositions®™ of the
Committee on Scientific and Technical Information
(COSATI) clash with copyright law. 10

Proposition (1) of Recommendations for National
Documents Handling Systems in Science and Technology
states: "The Federal Government has the responsibili™y
to assure that there exists within the United States at
least one accessible copy of each significant publica-
tion of the worldwide scientific and technical
literature. "™/

The discussion of this "basic proposition" contains
the following paragraph: "'One accessible copy' also needs
elaboration. It says that there must be at least one copy
of each document which can be reached in an effective
manner by some yet-to-be-defined class of users. The
idea of accessibility does not mean that there exists
one copy which can be obtained in an emergency or under
a court order. Rather it implies that a copy or a
reproduction will be available in a reasonable time to
any qualified user, 18

Further discussion of this subsection of the Report

N definitely includes all copyrighted works: serials, teXt-
books, monograpihs, etc.

Lt is difricult to understand wiy the whole matter
of copyright received no more attention than one paragraph
in the total report. Copyright is interwoven into almost
-every aspect of the total Recommendations for National
Document Handling Systems.19

It makes little difference which, if any, of the
recommended systems finally =volves, notice will have
to be taken of copyright law. The Government and our
society will have to give complete support to the law,
or openly admit that it is abandoning it. The latter
is highly uniikely.20
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The Ad Hoc Task Group on Legal Aspects involved in National
Information Systems in its recent report argues from the same
paragraphs that:

If copyright operates to impede or to prevent access
to worldwide scientific and technical literature,
then the Federal Government, using section 1498b of
Title 28, may be the only instrument for providing
material in the forms desired by the scientific and
technical community.Z1i

The implication of the above quotation is that the United
States has the power to usurp the rights of the copyright owner in
his material. To the contrary, Section 149ud of Title 28 provides
the "exclusive remedial action™ which a copyright owner may take
against the United States:

(b) Hereafter, whenever the copyright in any work protected
under the copyright laws of the United States shall be
infringed by the United States, by a corporation owned or
controlled by the United States, or by a contractor, sub-
contractor, or any person, firm, or corporation acting for
the Government and with the authorization or consent of
the Government, the exclusive remedy of the owner of such
copyright shall be by action against the United States in
the Court of Claims for the recovery of his reasonable and
entire compensation as damages for such infringement, in-
cluding the minimum statutorv damages as set forth in
section 101(b) of title 17, United States Code.

The report continues with a statement of how Western European
countries freely copy from U.S. periodicals and implies that the
least we can do to our own copyright holder is the same. "Do unto
our own what others do unto him.®

And then it raises the specter of the Soviet challenge as the
clinching reason for the Federal Government to join hands with all
of the scientific & .d technical community to violate our own laws.

The oroblem of copyright noses no obstacle for input,
manipulation, or output of information for the Soviet
Union which is developing a computer network. Soviet
authorities neither pay for copyrighted material of for-
eign origin nor take the time to ask permission for incor-
poration of material into their system. 22
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In the first place, it seems absurd and improper for our state
to use its sovereign nower to retaliate against its own citizens
as a reprisal against the acts of another state, not even bound to
observe our law by bilateral or multilateral agreement.

The report also makes the follouing statement:

A fee paid to the operator of the document collection
1s the test for determining the qualifications of the
user. In discussing this point the National Document Hand-
ling Systems in Science and Technology report noted that:
"The user should be willing to show that he is qualified
to receive the document by expressing a willingness to pay
a reasonable fee for the document. The fee should be as
modest as possible to cover only a fraction of the over-
all cost of obtaining, processing, and copying documents,
even though the cost of processing particular documents
may be quite high. If the fee involved can be kept small
enough to be met by serious users, the whole question of
who is qualified probably does not need to be cong%dered
(except for matters of military classification).™

The above statement is a recast, of course, of a similar state-
ment in the Weinberg Report:

We place special stress upon what seems an obvious
point because, in the early days of science, the problem
of communication could be managed casually. Each indi-
vidual scientist could work out his own private communi-
cation system, suitable to his own needs, and, since
the requ_ remenis wers relatively small, the whole matter
could be :reaicd rather incidentally. But with the
growth ¢f science a casual attitude toward communication
can lead only to insufficient communication. Scientists
individually, technical societies, agencies supporting
research and development, will have to recognize that
adequate .ommurticalion no longer comes iree. /Emphasis
added/. tCommunication cannot be vierad merely as
librarians' worl; that is, as not reolily part of science.
An apprcueiable and increasing fraction of science's resources,
including deeply motivated technical men as well as money ,
will inevitably have to go into handling the information
that science creates.?24

The key question is: must not the user pay and should he not
be expected to pay, the owner of the copyrighted material in the
system for copies made of the owner's material with the same
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"expression of willingness" as he is expected to pay for a fair or
bearable share of the processing, that is, the use of copying
devices, computers, telephone lines, et cetera?

Is Fair Use a Sufficient Excuse?

If there is anything absolute about fair use, it is that it is
& concept favoring the user of the copyrighted work and not the
owner. It limits the rir»ts of the copyright owner. It has served
as a reasonable safety valve to the almost naralytic effect that
copyright might have placed on the sensible use and exploitation
of published works, if the law had been interpreted as an absolute
doctrine. Even the copyright owner recognizes this.

What then is the problem? Why has a rather easily understood
doctrine which has been reasonably observed by the user in the
past and largely accented by the copyright owner become one of the
major road blocks to the final passage of the Copyright Revision
Bill? More important, why is it that it will continue to be a
problem even if the Revision Bill becomes law?

The essence of the problem is that modern intra-library and
inter~library loan systems and modern information clearinghouses -~
to the extent that they make use of copyrighted material--would
not exist if the copyright law, including the court-developed con-
cept of fair use, were adhered to. These systems depend on the
delusion that it is lawful to reproduce from copyrighted material
as long as only one cony of a text is nade at a time, though there
is nothing in Title 17 of the U.S. Code or any court decision that
supports this belief.

The simple fact is that the user or his agents, the librarians
and information center managers, have made their own judgments as
to what is lawful and what is not. The copyright owner has not
been a participant in these decisions. nor have the courts.

CICP has repeatedly warned that this approach~-a non-~violent
form of civil disobedience--must produce a disastrous ending for
many information networks, unless the Congress chooses to pass a
copyright law which will fully accommodate the capabilities and
practices of the commercial and non-profit information networks,
as well as the government-controlled ones. So far there is no
irdication that it intends to do SO,

An ominous warning as tc what may happen to an infringer of
any kind of copyrighted material is to be found in the May 23, 1966
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landmark decision by Judge Herlands in United Artists Television,
Inc., vs, Fertnightly Corporation, 255 F. Supp. 177 (S.D. N.Y.
1366). Judge Herlands' decision was upheld on appeal by the 2nd
Circuit on May 22, 1967. It has since been certified to the
Supreme Court and the Court has taken certiorari,

While a number of issues were carcfully examined, reasoned and
settled, the one that appears to have the closest analogy to the

need not be examined within the context of the case is the Herlands'®
“ Statement that it is the function of the courts to prevent "a new
ol means. of accomplishing an old and proscribed end from diluting or
, decreasing the scope of the monopoly Congress has granted to the
copyright proprietor."” He also "notes in passing that, despite
the fact that exemptions from inclusion within the copyright pro-
priecor's performance monopoly may arguably be desirable in certain
instances purely on policy grounds, such desiderata are for Congress
and not the courts,"

Sixty-six libraries were surveyed to develop a data base for

this report, They included 12 u.s. Government, 20 academic, 5
A municipal or state government, 13 industrial and corporate, 6 non-
"'; profit resg rch and 10 professional society or trede association

libraries, In response tc the qQuestion, "How do you relate your
copying practices with present or projected copyright law?' 64
librarians judged themselves in compliance with "fair use," one
felt the library occasionally violated the law and one did not
respond clearly,

In respoase to the question, "fhat are the7/ limits /imposed/
on the number of multiple copies of the same item /for the same
customer/?" 49 of the 66 libraries statec that they never made
multiple copies; two, mostly never; two, seldom ever; twelve had

no policy; and one did not respond,

Question 21 determined the "/Types of7 limits imposed on
unrestricted single €0y reproduction.' The response showed that
45 of the libraries responding placed no limits on single copying
and 24 limited single copy reproduction for a variety of adminis-
trative reasons: numerical, budgetary, availability of machines
and availability of staff, Only one library of those surveyed,
the Library of Congrects, made no distinction between single and
multiple copies. TIt's Photoduplication Service will not make any
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copies of copyrighted material, single or multiple, without the
signed authorization of the copyright owner,®

*Copyright material will ordinarily not be copied without
signed autlorizaticn of the copyright owrer. Exzeptions to this
rule may be made in artict “ar cases, a-t responsibility for the
use made of photoduplicates is assumed by applicant. - From:

Library of Congress, Photoduplization Service Informational
Brochure 25-15e¢ (10/65).

ro
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Chapter 4

Methods

Methods: in General

- The new data collected and analyzed in this report were obtained
- in two distinct but related studies and are presented in two sections.
I The study embodied in the first section is a status report that
. analyzes the effectiveness of current copyright law as it relates
R to the information transfer process. The study reported in the
e second section is a quantitative study of copying of copyrighted

5 material. Section III combines the conclusions of both sections.

Selection of Candidates for Study

The following description applies mainly but not exclusively
to the study of Section T.

Personal interviews were arranged for with 66 key libraries.
These were selected cut of the following groups according to
sponsorship:

1. U.S. Government
. Academic

2
3. Municipal or state government
4
5

. Non-profit research
. Professional society or trade association

;' Some geographic distribution was required. Because of the

limiting factors of available time and travel funds, the geographic
areas selected were:

The Washington, D.C. and Baltimore areas
"he New York City and New York State areas

The Chicago, Kansas City, Bloomington and Columbus areas
The Boston area

The Los Angeles and San Francisco areas.,

OOt NN

Guidelines were then listed to assist the selection committee
’ in choosing candidate libraries and information centers most useful
. in connection with the objectives of the study and within the limi-
A tations of sponsorship and geographical distribution.
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The guidelines were:

1. Select candidates active as document or information service
centers.

2. Maintain balance among discipline-oriented, task-oriented
and general libraries or information centers.

5. Maintain balance between large and small centers.

4. Select candidates with managements likely to cooperate
(based on past contacts and experience).

The selection committee consisted of four persons: Mr. Saul
Herner and Mr. Melvin Weinstock of Herner & Company, and the prin-
cipal and co-investigators. Potential candidates were evaluated
by the committee against the guidelines and other constraints.
Within these, the most important factor which determined final
selection of libraries was the combined experience and knowledge
of the committee about the nature and information transfer programs
of candidate institutions. Particularly heavy reliance was placed
on Herner & Company's experience as contractor to the Office of
Science Information Services of the National Science Foundation
in connecticn with publication of Non-conventional Scientific and
Technical Information in Current Use.

However, the candidates for this survey were not limited to
organizations which operate on '"non-conventional™ or "scientific
and technical information systems." In the selection process use
was made of the National Science Foundation's Specialized Science
Information Services in the United States, the 23rd edition of the
American Library Directory, Kruza's Directory of Special Libraries
and Information Centers, the National Science Foundation's series
Non-conventional Scientific and Technical Information Systems in
Use, and the National Referral Center's Directory of Information
Resources _in the United States.

The 66 institutions cooperacing in the first study have not
been listed. They we~e promised anonymity because much of that
study concerns opinions on copyright which might conceivably be
of legal or administrative embarrassment to them. However, the
group of six libraries discussed below (under Method: Secticn II,
and in Section II Chanter 5) »rovided o1y quantitative data. Their
ccoperation witi CICP? is acknowledged in the preface to this report.

Method: Section I

Query Preparation

The selection committee designed, reviewed and prepared the
66-library query checklist., First a list of twenty query topics
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:: was prepared (see Appendix C). Responses to five major questions

N were sought: the size of the problem; the kinds of material copied
as to form and source; the economic, administrative and legal con-
: straints which determine a library's actual copying practices in
o regard to copyrighted material; the librarians' or manageme ts'

;A interpretation of current and proposed copyright law; and the

i 4 attitudes toward the idea of a copyright clearinghouse.

The query topics were expanded to 43 line questions, exclusive
of identification data. Two prior forms were designed before the
final query guide was approved. These were pretested by the inter-
viewers at libraries and information centers in the Washington area.
The final "Checklist of Query Topics" appears in Appendix C.

oy

Interview Preparation

a2
R YT

The checklist of twenty questions ("Checklist for Statistical
Data™) was selected from the checklisc of query topics and mailed
to tThe cooperating institutions several weeks prior to the scheduled
interview. These were quantitative questions and it was felt that
more accurate information could be obtained by providing the oppor -
tunity to the respondent for pre-examiration of records for precise
data or reasonable estimates.

T Rk

The remaining 23 questions were not asked until the time of
interview so that the responses could not be predetermined.

Interview-Survey Method

In addition to the di.ectly solicited responses to the queries,
the interviewers encouraged a dialogue with their respondents so
that the interviewers might obtain more insight into the librarians'
attitudes than could have been obtained from a direct response.

‘ Two of the interviews were conducted by the principal investigator,

| mainly to provide the background and understanding necessary to

‘ , anterpret the circumstancial evidence of the responses analyzed in
s Section I. The query topics of specific interest in the Section I

h analyses are: 20, 24, 25, 26, 27, 31-36, and 38-43. These are

‘ behavioral questions and were designed to determine the legal,

philosophical, social or business reasons on which practice is
based,

Whenever possible, supporting documents illustrative of the
library*s policy and procedures were obtained. Under the promise
of anonymity, none are included in the appendix. Relevant verbal
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or textual sections of some of them are quoted in the analysis, but
always without identification of the responding institutions.

Directors or their representatives in 59 of the 66 institutions
were directly interviewed. This method was chosen because it was
assumed from the testimony on H.R. 2512 and S. 597, as well as from
previous hearings on copyright revision, that libraries and infor-
mation centers did not differentiate to any marked degree between
the copying of copyrighted and non-copyrighted material. This was
also assumed in the six-library study, in which the participating
libraries were asked to keep records of the copying of all materials,
copyrighted and not copyrighted. The interview protocol was so
designed that direct observation followed by analysis could be used
to determine as far as possible the actual attitudes and practices
of administrators of libraries and information centers in regard to
copyrighted material.

Method: Section II

Section II describes mainly an intensive study of a sample of
copying that CICP had initiated with six cooperating libraries in
1966, prior to the U.S. Office of Education support contract; but
also describes some of the results obtained from the questionnaires
to 66 libraries. Though not specifically funded by the support
contract, the six-library study has been considered and treated as
central to the purpose of the contract, and has from the first been
incorporated in this report.

The chief differences between the six~library study and the
66-library study lie in the size of the "universe" (6 versus 66),
the time-span of the study (one month versus one year), and the K
nature of the data (records of copying versus estimates-plus- |
records). The six libraries were selected on the same basis as
the 66--for-variety, representativeness and willingness to cooperate.
The data consisted in complete records for one month of operation of
all copying (copyrighted and not copyrighted) performed by the res-
pective photoduplication services of each collaborating library.

Design of Forms for Data Transfer

The forms are described in the Instruction Sheet sent to the
six collaborating libraries by CICP on Fehruary 5, 1967. See
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Appendix D. The forms themselves are also shown in this appendix.

As mentioned in the May 4, 1967 interim report to the U.S.
Office of Education, "these forms were designed to facilitate trans-

fer of data from individual library copying records to uniform CICP
records."

The data requested were designed primarily to study the distri-
butioni of publishers whose works were copied, the main forms of
works copied (books, journals, other forms), the numbers of separate
items (or titles) copied, the numbers of prints, the proportion of
copyrighted wersus uncopyrighted métterial, the time-distribution of
copied copyrighted material, and the copying of journal articles in
whole or in part. Only one class of data used below were not derived

from thesa forms--the classification of publishers as non-profit and
for profit.

Collecticn and Reduction of Data,
Six~-Library Study

The data were collected by experienced librarians under the
supervision of the heads of each collaborating library. After
collection on Forms 1000 they were transcribed to Summary Forms
1001A ¢nd 1001B. Both sets of data forms were transmitted to CICP.

During the summer and fall of 1967 the data were reduced and

tabulated as shown in the Tables, Figures and discussion of Section
II.

Reduction of Data, 6G-Library

Study

All data arising from the surveys and questionnaires of the
€o-1library study were reduced for analysis as follows: each library
was assigned a code number (from 1 to 66). Each of the 43 questions
in the survey questionnaire was analyzed into a quantitative or
qualitative spectrum covering the range of replies. All data from
the replies were classified according to these spectra and the
results were recorded on uniferm cards. This preparatory analysis
of data was performed by the sub-contractor, Herner & Company, who
had also collected the data. The coordinate classification permitted
the investigators to make arbitrary correlations, rapidly and easily.
On the other hand, there was one disadvantage--namely, shifting the
contact of the investigators cne step further from the original data.
This was not the case in the six-library study, for which the data
were both reduced and analyzed by the same investigator. However,
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without this division of labor between the preliminary and final
analyses of the data in the case of the 66-library study the inves-
tigators could not have completed their report anywhere as promptly
as they have.

For the final analyses the investigators roughly divided the
43 questions into those most suitable for Section I of the analysis
in Chapter 5, and those most suitably analyzed in Section II of the
same chapter. Questions mainly analyzed in Section II are numbers
7-13, 15-18, 21-23, 26, 27 and 37. (This division was not rigidly
observed by the investigators.)

The results of these analyses were merged as far as possible
with the other observations in Section II of the analysis, and
in concluding Section III of Chapter 5--Conclusions. It is anti-
cipated that additional use will be made of these data anrd those
of the six-library study either directly in other studies or in
pinpointing problem areas requiring further investigation.




Chapter 5

Findings and Analysis

Analysis of Current Practices of Libraries
and Information Centers and the Resulting Size
of the Problem Due to these Practices

General Introduction

The following analysis evaluates the opinions of the librarian
and practices of the library or its parent institution as it relates
to the duplication of copyrighted material at these institutions.

It examines the justification given for these opinions and practices
by the librarian or the institution's management and evaluates
whether current opinions and practices are static or changing. Some
of the responses to the queries about opinions and practices are
categorized and quantified. This has been done where it seemed to
aid the interpretation of the responses. In a number of cases the
particula.: language of the respondent has been quoted because it
adds a value to the interpretation and analysis that simple cate-
gorization and counting cannot do.l

The specific data on the amount and kind of copying from per-
iodicals and books are interesting in themselves. If copyright law
did not exist, or if all of the copying were from non-copyrighted
material, the data wculd serve as some measure of inter- and intra-
library loan activity and the relative interest cf the user in
journals and bcoks according to age and discipline. They may even
provide a clue as to relative effect on the use> of current aware-
ness versus retrospective searching programs. However, as copyright
is very much in the picture, the data that have been giathered for
this analysis are used to obtain guidance as to the magnitude and
growth rate of the problem as a preliminary step in determining its
actual size, the value of the material copied and its effect on the
general economics of publishing.

For all practical purposes, copyright law as it relates to
single or multiple copying from journals and books can only be en-
forced by the transferee (librarian, information center manager,
etc.) who has legally acquired a copyrighted work by purchase or
gift. The owner of a copyrighted work is powerless at this time
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to enforce his lawful right to "print, publish and vend" and there-
fore maximize his marketing effort, because a measure of control

of his product has passed into the hands of the consumer (see
Figures 1 and 2, Chapter 3).¥

The transferee in turn ha: had the capability for some time to
do almost anything he wished with his purchased volume, secure in
the knowledge that his actioir is either lawful, free of detection if

unlawful, or free from punishment if unlawful and detected. Finally,

he knows that the more effective are his information dissemination
and deocument transfer programs, the more will he be commended by
his prorfession, management and clientele.

A scale-up of the two surveys estimates that about one billion
pages of copyrighted material were made in 1965 on a one-at-a-time
basis. Tt must be remembered that these measures are based on data
obtained from controlied situations, where scme records were avail-
able. No attempt was made to measure tne copying done on coin-
operated machines within and without the library, or to measure
recopying by the usar upon receipt of an inter-library or intra-
library ~opy at the point >f use for the purpose of further dupli-
cating and distributing the document. For example, a single copy of
an article about a new method of indexing integrated circuit devices

may be obtained by the electronic component section of an organization

tarough or from its library. In turn it may be duplicated in mul-
tiple copies at the user station or some intermediate processing
station for general use within the section.

Enother kind of copying not measured by the surveys is the kind

done ir non-library or non-information center situations. Every
functional professional unit subscribes to a limited number of jour-
nals, monographs or reference works directly oriented to the unit's

ote

“At the heart of the problem, of course, is not just what is
fair use but how much use of fair use makes it unfair use. The
study of man can never be equated with the study of mankind. For
the same reasons, an examination of how a scholar can fairly make
nse of a copyrighted work only provides clues for understanding the
total effect of technology--as a means and as an objective--cn
copvright principle. It doesn't provide much help in defining the
whole problem or suggesting a solution. Conversely, unless it and
the user'’s attitudes and behavioral patterns in regard to fair use
are understood, the larger economic question cannot be approached.
Without tle constant consideration of both together, it is not
possible to determine where the publ.c¢ interest 1lies.
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task. All of these units have access to coepying devices and use
them as needed.

In summary, it can only be surmised that the "amateur" activity
may well represent another large increment of copying. Section I,
the section on the size of the problem, which of course has very
large economic implications, derives its meaning from that part of
copyright principle summarized in guideline 4, Sec. 107, of H.R.
2512/S. 527, the Copyright Revision Bill

"In determining whether the use made of a work is a 'fair use'
the factors to be considered include:. . ., and (4) the erfect of
the use upon the potential market for or value of the copyrighted
work. "

Because it is usvally not c¢amaging o copy a small amount of
work, it does not follow that damage occurs in some direct propor-
cion o the total size of the work. The point has been frequently
made that journals are presented in the form that they are--a package
of reasonably related articles--~for economic reasons. Separates are
a far more desirable means of making documents available to the
user. The various copying devices, and those alerting services
and searching systems which guide the user to a specific paper have
combined to provide the user with access to separates. Thus
separate articles are being republished after original publication
in the journal. Maximum damage exists at the point at which a
single Aarticle is copied in full. Users are not interested in copy-
ing the complete journal except on microfilm for archival purposes.
The cost of copying a single article is already far below the yearly
subscription rate to any journal. Thus an area to be examined is
the extent which the capability of reproducing a single article in
a journal has affected total subscription sales and potential sales
of @ jourral. We are not trying to suggest the demise of the journal
in favor of published separates. We do not see how this can be done
economically in the private sector without heavy federal subsidy.

It is in this light that the "effect of the potential mevket for,
or value of, the copyrighted work" must be examined.

Though it may seem that the theme being developed by this
analysis is negative, this is not the case. The amount of copying
now being done of copyrighted material suggests that the use and
therefore the market value of the material in periodicals and cer-
tain kinds of monographs has increased to the point that income from
this selective reproduction of material can be profitably recovered.

"The First Annual Report by CICP Study Group," referred to in
Chapter 1, "Short History of the Problem," included the following
as a necessary specification of a solution to the copyright dilemma:
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"The solution should provide revenues which support scientific and
edrzational publication. This support need not be confined to
compensation for i-ss of circulation, but could be a main source
of income. 2

Section I

Analvsis of Current Practices of
Libraries and Infcrmation Centers

The administrative practices of librarians and their manage-
ment control the amount of copying of copyrighted material done by
their staff or permissively done by their clients. These practices
are a reflection of their viewpoint regarding the meaning of copy-
right law in general and the fair use concent in particular. The
quantitative analysis of Section II (Chapter 5) shows one-at-a-
time copying is producing the large volume of reproduction of
copyrighted material by libraries and information centers. There-
fore, though almost all of the organizations surveyed observed a
no-multiple copying rule for non-authorized copying, the restriction
appears to be economically meaningless at this time. It is also
reasonable to assume that the library client who uses & coin-0p-
erated ” machine will only make a single copy because of a rost of
10¢ to 25¢ per page. Sixty-five of the 66 libraries responded
to query 22: What are the limits placed on the number of multiple
copies made of the same item? Forty-nine libraries stated they
never made multiple copies and two that they almost never did
(Survey Table XXII, Appendix CJ. Conversely, all the single=~-copy
limitations reported by the responding centers (query 21), except
for one institution which can be named--the Library of Congress--
are the result of budgetary or other administrative controls, rather
than of controls for legal ressons. Forty-five libraries imposed
no limits on making single copies of copyrighted material (Survey
Table XXI).

As the ccntrol point is the library, the regulations regarding
the amount and kind of copying permitted by its management are of
interest. Of the restrictions imposed on single copying (numerical,
budgetary, available machine time and available staff time), none
are absolute. The responses indicated that if the financial and
staff resources were unlimited, all except the Library of Congress
would place no limitation on single-copy reproduction. Thus it
can be concluded that in general within any single institution the
restriction on the number of items of which single copies can be
méde is a financial one rather than a legal one.
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The Single Copy Equals Fair
Us Concept

Although virtually no limitations are placed on single-copy
reproduction, a significantly high percentage of respondents (77%)
indicate multiple copying cf ona item for the same client is not
permitted (Survey Table XXII).

Query 36 of the survey asked:

How do sou relate your copying practizes with the
present or projected copyright law? (The present copyright
law grants exclusive rights to the copyright owner for
the reproduction and distribution of copies and does not
in any way define so-called "fair use."

The projected copyright law grants exclusive right
to copyrighted works to the owner to reproduce the copy-
righted work to the public by sale or other transfer of
ownership or by rental, lease or lending. The projected
law contains a "fair use™ clause (paragraph 107) which
permits reproduction of copies for purposes such as
criticism, comment, news reporting, teaching, scholar-
ship or research. 1In determining whethar the use made
of a work is a "fair use" the factors to be considered
include:

1. The purpose and character of the use;

2. the nature of the copyrighted work;

3. the amount and substantiality of the portion
used in relation to the copyrighted work as a whole;
and

4. the effect of the use upon the potential market
tor or value of the copyrighted work.

The projected law also permits a non-profit institu-
tion having archival custody of collections of manuscripts
to reproduce a copyrighted work for purposes of preserva-
tion, security and for deposit.) How do you relate your
copying practices with the present or projected copyright
law?

The brief restatement of current copyright law and the summary
guidelines of fair use in section 107 of the Copyright Revision
Bill were added to make certain the respondent be as clear about
the law of fair use as it is possible to be.

The librarian has tended tc equate the making of a single
copy cf copyrighted material with fair use. Query 36 was phrased
to encourage the fullest response in order that an understanding
might be obtained of how individual librarians--as opposed to
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. library associations-~justify, explain or argue their positions.

e Ssurvey Table XXXVI summarizes the results of query 35. This con-
'E} firms the public position of the library profession. For all

¥ practical purposes, according to the tabulation of the responses
; €0 query 36, the librarians judge themselves in compliance with
3 the law under the "fair use" concept. Their separate responses
ot should be read with Chapter 4--"Fair Use: What is the Law?" in

e mind. Chapter 4 is an effort to examine this aspect of copyright

| law, that is, what the law says and how the courts have interpreted
s specific cases they nave judged. No substantial legal base tor

' 3 the extensive copying of copyrighted material now being done was

‘ found. 1In view of this the responses to query 36 are illuminating:

Responses to Query 36

: - We will make one or at most two copies and these for research
E and development and education.
I - We see no conflict.
-3 — = Qur_practices are in conformity with past and projected
= /copyright/ law.
- - Ve are not in violation. DDC and ASPER regulations say
‘ the Government has unlimited rights where Government puts up
1 dollars for research and development although the published
E - results are copyrighted.
k - OQur copying is interpreted as coming under the usual inter-
pretation of fair use. As all librarians interpret the law, we
5 are not in violation.
\ 4 - Our copying »ractices relate to research or schclarship and
A teaching and to the "fair use® section of the projected law.
Copying also prevents tearing out of pages. '

- We are within "fair use.™ Scholarly and industrial use is
the same.

~ This library follows the principle of "fair use® as under-
stood by reading ALA and SLA journals.

- We do not copy copyrighted material in boocks. We do not
copy journal material if we are aware of prohibition /against
copying/.

1 - I would say we are within the letter and spirit of law as
E it is and as it is projected.

~ We'll continue present practices. When our legal department
advises us differentiy we'll stop present practices.

- We think we are in cempliance with "fair use® as it is
interpreted by the library profession. One copy 1s made for
/scholers/ engaged in research. - _
- ~ We believe the Library us in full compliance /with the law/.
E - We feel we are not violating the law, although it has been
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sort of nebulous. If a person receives one copy for scientific
researcii, we do not compete with copyright holder. This is based
on Ralph Shaw's book on Literary Property in the United States.

~ I feel we are in general compliance with the accepted noticn
of "fair use," as librarians understand it.

~ I feel we are in general compliance with the law. Global
Medlglne is Che primary user of multiple copies and permission is

always obtained for this. Multiple copies /for other reasons/ are
rarely madGe. :

- Projected law seems subject to "fair use” interpretation.
This library is presently in compliance with the law. I don't
chink the law is enforceable and librarians who want to can get
around the law,

~ We feel that supplying one copy to one member within our
organization does not violate the law, unless it is material sup-
plied for limited numbers of subscribers such as newsletters or
services which we don't copy.

~ We do copying to replace torn-out pages, and do not copy
for other purposes. Users copy on their own behalf.

~ We feel that we are supplying a need for internal purposes
and are in ge-~=ral in compliance with accepted notions of copyright
and "fair use."

~ Copies are made singly only for "research' purposes.

~ We believe that present practices conform to "fair use" and
that the proposed law would require no change in our practices.

- The policy of the library is to maintain a policy of fair
use in order for academic libraries to function in assistance of
research. We abide by the interpretation of fair use.

- We have been trying to live within "fair use" doctrine
since December 1364. Vle believe our current practice to be law-
ful. If our interpretation of the proposed law is correct "fair
use would allow us to continue our present procedures. If fur-
ther amendments to the proposed law should interfere with the
growing trend of substitution of photocopy for loan the nation's
educational and research activities could be adversely affected.

~ The projected copyright law sounds more feasible from a
working point of view than the present one. We are in accordance
with fair use--we only produce one copy for research purposes.

- The present position of our general counsel is that copying
is in confornity with the general interpretation of fair use.

- Our use is mainly single copying for scholarly purposes
and is in compllance with common 1nterpreta ion /of "fair er"7

- We are upholding copyright law in terms of general under-
standing of "fair use' doctrine.

- The library is following ALA code, Gentlemen's Agreement,
etc., and is in compliance /w1th conyrlght law7'as it is commonly
understood under "fair use.™

- Journal literature is unprotected at this point. There is
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far more copying than of other items. The library's effort is

tc get information out. It is really not justified on an ethical
basis. /There i§7 no objection to increasing income based on use.
Fair use is stretched.

- We have assumed our copying to be "fair use.”

- We are hewing the line to the best of our knowledge to gen-
iy accepted concept of ccpyright as understood by library pro-
ion. We strictly obey the one copy concept.

- We copy in accordance with the accepted notion of copyright
held by the library profession with respect to fair use.

- We are holding togenerally accepted ALA practice of "fair
use" and permit no multiple copying of copyrighted /material/.

- We practice the *fair use” doctrine.

- We are in compliance /with the copyright 1&&7. We copy
mainly journal articles and reports.

- We don't think copying practices would change under the new
law--we are in compliance with the accented sense of "fair use."

= The library does not copy much on a patron's behalf. The
library is aware of copyright problems, and attempts to keep to
the provisions of "fair use."

~ We observe "fair use."

= In the case of newspapers, we get permission; in the case
of articles we abide by "fair use" doctrine.

- We adhere to "fair use® practices.

- We abide by "fair use.”

- I would not change present practices under the new law be-
cause they are within the realm of "fair use" as defined above.

We are a4 non-profit research institution /and are/ not copying
material that would normally be purchased.

- We don't copy more than one copy, and inter~library loan
operations are involved legitimately in_research activities. Our
users only want one copy for research /purposes/.

- We presently adhere to "fair use" of copyrighted material.
The new law would complicate copying policies and would probably
call for a drastic and unfavorable change in our policies.

~ We conform to fair use concept and believe in the need for
upholding copyright. 4

- The library generally follows the "fair use" principle.

- The projected law empowers us to continue as before--fair
use for research purposes.

- Any attempt to obtain needed reference material by means
other than photocopy is doomed to failure in such a high percentage
of the cases that this route is impractical. Authors cannot be
located or do not honor requests or are out of copies. Publishers
will not furnish reprints and copies of journals beyond current ones
are not available at any price. It takes so long for correspondence
to be initiated and receive replies that the need for the articles
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has had to be met by some other means -in order for the ordinary
course of business to continue, and often no copy is ever received,
anyway. Before Xerox and Verifax, typists copied the articles, a
CTime consuming and ccstly process. Now we xerox, allowing for a
far more efficient use of personnel. Record kesping would lose
th s more efficient use of time and personnel by added efrfort and
expense in the Likrary and Accounting ﬂepﬂrtveptc, a2 higher priced
rout« than a typing pool. Present day procedures allow for increased
refzrencing and bibliographic work--something of far more value and
prestige to author and publisher than the 25¢ to 50¢ he might
possibly rec=ive as royalty on the 8 or 10 copies per year for the
first one or two years,

Since the authors of scientific articles are not paid for
their articles anyway (they pay thz publisher to get their articles
published) , the authors would collect nothing. The publisher would
collect so little that, (1) it would not be worth his record keep-
ing for Internal Revenue Service and in order to prove to the
author that he really is NOT getting wealthy from the proceeds of
the author's brainchild, and (2) what the publisher did collect
would not begin to offset the loss in publisher prestige frecm the
eventual result ing drop in number of times articles published in
his journal would be referenced in future articles and in biblio-
graphic work.

This drop in referencing and bibTiograDhic listings would
occur concomitant to the unavailability of a reprint in an author's
or bibliographer's hands at the time he is writing a new paper or
compiling a bibliography. Many worthwhile papers would be doomed
to die rforever unseen and unused because no usable copy was avail-
able. There would result a stifling and hampering of the sciertific
efforc and its free recording, and even more wheelc would be re-
invented than now are.

If you doubt this position, note the growth of Citation
Indexes  since the advent of easier copying methods. This is not
accidental.

- Our practices appear to be consistent with the projected
"fair use" clause.

~ We believe that present practices conform tc "fair use"
and that the proposed law would require no change in our practices.

- We plan on obeying the law. Ve have been very careful not
to overstep the "fair use" one copy for research doctrine. I
feel we have been downright conservative on this.

~ We don't thirk our practices would be changed. We observe
the "fair use" interpretation as librarians see the law. We pro-
vide work for research; we wouldn't provide 20 copies for a pro-
fessor's students.

- We observe the lsw in providing one copy of an article *+o
one person, as this law is commonly interpreted in the library
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profession under the concept of "fair use.®

- We have not considered it.

- We at present follow the "fair use" idea in rather liberal
fashion,

- We operate within the frameworic of the fair use doctrine,
based on judicial interpretations of the present copyright law.

- We will be copying some archival material in the future and
see no major problem.

- Actually T see no difference between the present and the pro-
posed law (except for archives) and thus cannot answer this question.

The Checking Questions

Queries 33 and 34 were actually checks against queries 21, 22
and 36. It was hoped that the questions might bring out anv shades
of difference of behavioral or administrative practices regarding
the copying of copyrighted material that would not be expressed in
response to query 36.

Query 33 asked: What provision deoes the library make for
getting permission to copy copyrighted items? The responses to
this question confirmed the responses to queries 21, 22 and 36.

A few minor deviations were noted., Four of the respondents stated
that if they have an indication the requested material is intended
for inclusion in another report, they insist that permission for
reproduction must be obtained from the copyright owner, even though
only a single copy is provided. One respondent reported that even
single copies of translated material are not made because of a
greater awareness of the cost of preparing translations. Two
librarians confirmed that the Library of Congress will not provide
any copies of copyrighted material without an accompanying authori-
zation from the owner, or unless the Library of Congress has a
blanket authorization on file. Another reported it will not copy
maps, nor will it copy for archival purposes without permission,

In general, the responses show that there is no standard set of
rules for obtaining permission to copy, if permission is sought at
all. The rules that are followed are inconsistent, and apparently
for the most part ad hoc.

Query 34 asked; Has the library stopped or altered any of its
copying services because of copyright questions. OFf the 66 res-
pondents, three did not answer, Of the remaining 63, six responded
in the affirmative. Four of these discontinued permanently or
temporarily copying the works of certain publishers at the request
of the publisher or copyright owner. One discontinued copying
musical scores which it had been reproducing for the University's
muoic department.
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The most interesting respense concerned the discontinuance
of an experimental facsimile transmission system between a resource
library and an industrigl firm in 1952. Legal counsel for the firm
insisted that the pnrogram be haited. Councel for the resource
library in response to a question about the proposed program
answered: "Properly restricted, reproduction of copyrighted
material does rot ccnstitute an infringement of copyright. But
on the facts of the prasent case, the client's practices seem TO
fall outside the bounds of propriety.” The industrial firm con-
tinues to receive copies of copyrighted material through the con-
ventional inter-library loan system and also continues to make
single copies from jts own holdings for in-house use. Th. only
conclusion that can be drawn from these facts is that neither
attorney cared to have the fair use concept put to a court test,
wiich might have resulted from such an experimental program. The
greater vulnerability of the industrial company as against that
of the non-profit resource library was of particular concern to
the corporation's counsel.

Aborted or Curtailed Library
Services Due to Action of
Copyright Owner

Query 35 had as its purpose the identification of dinstances
of copyright owner-induced curtailment of copying programs. The
only way that a complete answer to this question can be obtained
is by inquiry to every library and resource center in the. country.
The aquery was: Have any copyright owners placed, or attempted to
place, limitations on copying of their materials, and, if so, how
did this affect the library's copying practices? (Give details,
results of action.)

Only cne respondent confirmed that the library had had a
continuing policy since 1958 of not reproducing anything, even
in single copy, from a set of journals published by one publisher.
Pect.liarly, this library in its internal instructions, states:

2. The /name deleted/ Library can make three copies
for a single requestor of any article in any journal in
its possession EXCEPT never under any circumstances re-
produce ANYTHING from the following journals without &
copyright release from the publisher. /List of journals
and name of publisher deleted./ To do so will get us
into VERY SERIOUS trouble. The person assembling the
order, the person doing the actual reproductive work and
the person handling the bills, must watch for any mistakes
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that the other has made and not send the photocstats if
already done.

These are the journals at present from which no re-
productions are to be made, I repsat, Reproducing from
the above will be a VERY SERIOUS MATTER.

Ariother library, upon the insistence of a publisher, discon-
tinued providing single copies of the publisher's works. On the
advice of ccunsel, it has returnsd to its prior position of pro-
viding single copies,

ERIC

A brief reference should be made to the policy of the U.S.
Cffice of Education, Its Educational Resources Information Center
(ERIC) is a comprehensive national informatior system which makes
available current educational and research-related materials.
There are currently eighteen clearinghouses. The reports are
indexed, abstracted and put on microfiche. ERIC will not copy a
copyrighted work without permission of the copyright owner. An
experimental copyright clearance program has been funded for the
American Textbook Publishers Institute to seek limited clearance

for reproduction in response to any specific ERIC clearinghouse
request.

ERIC is the youngest of the national information clearance

systems. Because of this, the U.S. Office of Education has had the

opportunity to build its ERIC program in cooperation with *he
educational publishers., Recognition of the rights of the ccpy-
right owner may have slowed and limited some of the services ERIC
can .upply at this time, but was held preferable to ignoring the
copyright owner. From this position ERI. will be abla to be res~
ponsive to changes in copyright law and practice.

Do Libraries Profit from Copying
Facilities and Services?

Librarians claim that their organizations do not profit from
the conying services they provide. This is apparently true as
regards non-industrial libraries, though data for a cost analysis

*Copyright Permissions Clearing Youse for Project ERIC,
September 1967, from American Book Publishers Council and the
American Textbook Publishers Institute.
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were not oLtained. Despite this, some observations are possible
from the responses to query 29: What are the charges per page for
copying? (Survey Table XXIX.) Of 58 libraries on which data were
obtained, seven (governmental or industrial libraries) reported
interdepartmental bnokkeeping., Of 51 providing external services,
32, or 63 per cent, charged from nothing to 10¢ per page. Twelve
of these, or 24 per cent, provided free copying services. Mini-
mum charges were not recorded as they are normaily established

in order to protect against loss rather than to provide a gain.

Five of six libraries which reported a coin-operated copying
service charged 10¢ per page. One charged 25¢ per page. This is
in line with the non-coin-operated machine page charges. Commonly
available cost data for electrostatic conying indicate that in
either case copying charges are generally based on the unit cost
of completing the transaction. Thus these data tend to support
che disclaimers on the library order forms (usually requiring the
signature of the client) which read, e.g.,

The reproductions are made as a service to the
applicant and are not for sale. The fee charged for

the service is op the basis of no profit to the
library.

or.:

1 desire reproduction in place of loan of publication
Or manual transcription solely for research. I will not
further reproduce this material without express permission
of the copyright owner, if any; I am not purchasing the
reproduction and the fee is exclusively for your service
as my agent in copying upon my request. I assume full
responsibility to any copyright proprietor for your acts
in so copying.

The non-profit status of tne instituticn or the non-profiting
aspect of the activity may, however, only be mitigating (see
Chapter 3, pages 18 and 24),.

The confused and paradoxical situation faced by the librarians
extends alsc to a client making use of a self-service coin-operated
copying device. He may sign a disclaimer simitar to one of the
two above and then read a notice on the copying device as he pre-
pares his material for copying:

SUBJECTS NOT TO BE COPIED OR REPRODUCED
» « « =-There are legal restrictions on many things which
may not be photographed, copied or reproduced. Congress
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by statute, has forbidden the copying of subjects
substantially enumerated in the list which follows.
Those making such copies are subject to penalties of
fine or imprisonment. IGNORANCE OF THE LAW IS NOT A
SUFFICIENT EXCUSE! . . . . 5. Copnyrighted material

of any manner or kind (without permission of the copy-
right owner)."

What is he to believe?

Of the nineteen libraries reporting free-of ~charge reprouduction,
internal bookkeeping or "no data,™ four {public libraries or
university libraries) were found to be making charges for thair
copying services. Three were government libraries, and one served
accredited industirial firms. Eight were industrial libraries,

three were part ‘of non-profit, competitive corporations, and one,

a university library, actually did not charge,

The foregoing shows that concepts of profit-making alone, or
the non-profit status of an organization alone, or the use to be
made of the copied work alone, or the amount of copying alone, are
insufficient to provide any guidance to the library or its clientele
as to whether infringement is actually occurring.

In summary, it may be stated that in all probability libraries,
as is claimed, do not profit I{rom the copying services provided for
their clientele. However, this conclusion might well be moot in
a legal argument in support of current practices because if a profit
were obta.ned, libraries undoubtedly would be considered infringers
under copyright law. And even if a profit were not made, the fact
still remains that damage to the copyright owner from copying does
not entirely flow from the possible profit-making by the copier.

T 1s also most obvious that with the best of gocd will toward
the copyright owner on the part of the librarian or his ciientele,
neither can possibly know ™"the effect of the use upon the potential

market for or value of the copyrighted work." This observation
will be discuss=d more frlly in the conclusions under Section IITI,
Chapter 5.

Inter-library and Intra-library
Networks: Conventional and
Nori-conventional

The multiplying effect of the document and information network
concept was considered in this study. For the purpose of this

*Guideline 4, Section 107, S. 597.
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report, networks are divided into tTwo classes: conventional and
non-conventional.

Conventional networks are those in tvhich the library members
have substituted supply of photocopies for the direct loan of

materials from thoir holdings, as an extensicn of classical inter-
library loan nrograms,

—— .

Non-conventional networks are those in which wire services
connect two or more resource centers, Or & resource center and
use center, with terminal equipment for searching a stored catalog,
indsx wr CDTELCEC raiie, which equipment is capable of trazam;:t;:;
a selected abstract, page or article, A more restricted version
of this concept is the kind in which selection completes the auto-
matic phase of the transaction and the desired report is manually
removed from a file, copied and mailed.

Query 31 asked: Is the library now, or was it in the past,
part of, or involved in, any formal or informal network of inter-
library relationships?

NI the libraries surveyed, 57 participate in a conventional
inter-library loan system and 19 participate in a non-conventional
(facsimile transmission) inter- -library loan system (Survey Table
XXXI).

Section IT of this chapter analyzes and estimates the total
amount of copying of copyrighted material used by conventional
inter-library loan networks. The amount of copying of popvrlghted
materials for transmission by non-conventional systems is not and
probably cannot (at present) be measured. These systems are either
t0o0 new or experimental, Yet they must be considered as they
undoubtedly will contribute on an increasing scale to single-item
copying. Their impact on copying will be subordinate, for some
time to come. That is, the conventional restricted network will
dominate until broader transm1551on channels, larger capacity
read-only memories and greater packing den51t1es on magnetic tape
become available.

Answers to query 32: Is the library now contemplatlng enter-
ing any formal network or inter-library relationship in the future?
indicate that 26 libraries plan to participate in some sort of net-
work. relationship (Survey Table XXXII). Some of the responses to
queries 3.1 and 32 partly describe the planned networks. Reports
exist which discuss these programs in great detail.® The only fact

*For example, Schatz, Sharon, Facsimile Transmission in Librar-
ies: A State of the Art ourvey Inlormatlon Systems Office, Library
of Congress, Jure 1967; and INTREX, the Report of a Plannlng Con-
ference on InfozmatLon Transfer Experlm@nts Cambridge, Mass.:
Massachusetts Institute of Technology Press, October, 1$65.
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noted here is that nineteen ncw participate in some kind of experi-
mental file searching or facsimile transmission system, and that
26 of the 66 respondents "plan or intend to participate in a net-

work relation.™

Electrostatic copiers and other copying devices are available
at almost avery location where pn}*']'tchnﬁ (_;p\;'r"ir‘rh‘i‘cﬂ material is
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available in some organized form. Therefore it ig possible O
examine a limited number of libraries and information centers and
obtain a reasonably useful pattern of the practices of the "copy-
ing universe' 1nvolved and to expand the data resulting from

This paiiern, a5 has bean done I Nocticn IT of this chapter., This
is not true of non-conventicnal networL relationships. About all
that can be done is deduce what to expect from the scattered re-
ports on the subject and the very inexplicit responses to the very

broad queries 31 and 32.

In analogy might be appropriate here. The information trans-
fer problem can be compared with the transportation problem. Both
automobiles and aircraft transport people. Automobiles are free
moving, individually controlled, limited in their functional
ability only by available roads, traffic and a non-unified set of
traffic laws., Aircraft, which accomplish the same task, are a
part of & highly-organized system and must operate within a very
rigid pattern., Each creates its own social, economic and legal
problems. The newer form of transportation--the aircraft--has a
definite effect on the older--the automobile. For example, the
auto rental services may be mentioned. Yet of and by itself the
air transportation network has produced social and economic changes
as the automobile did before it.

Thus direct facsimile transmission of text, when it becomes
practical and economical, will add to the volume of reproduced
copyrighted material. The legal problem remains the same. There
is no difference in the nature of an isomorphic copy reproduced
within a few feet of space or at a distance of several hundreds or
thousands of miles. The most likely immediate effect of the non-
conventional network systems will be upon the conventiocnal
systems. They will intensify the current copyright problem rather
than create a new problem or problems.

The Clearinghouse Systems

Question

The last four queries, 39 through 43, were de51gned to elicit
opinions on the clearlngnouse concept as a proposed mechanisn for
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solving the copyright problem. At the time the questions were
asked, not even the vaguest form of a model for such a system had
been outllncd beyond the two functions expressed in query 42:
What would be the library's response to or attitude toward the
concept of a clearinghouse for royalties? (The clearinghouse
would be an organlzatlon which would have the following two func-
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ket permission for reproduction of copyrighted material. {(2) It

would ccllect and disburse monies for the ase of copyrighted
onc
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material from us

The responses to query 42 are reported verbatim and without
interpretation:

Responses to Query 42

~ I would not favor this arrangement at all even if collection
were made "easy."

- As a taxpayer I don't want to pay royalties on manuscript
or on other non-copyrighted material. But this seems to be fairer
than other means.

- Insurmountable bookkeeping problem. The library could not
absorb cost; user should absorb cost.

- Nead some type of organization to do this. If there were
injustice to copyright holders, this would seem to be a fair way
to handle it.

~ Easier done with publishers alone; but fairer and more dif-
ficult to manage if both sides are involved (user and publisher).

- My question would be do you want royalty collected if I
let somecne use a book or if I circulate it? Why is it any more
reasonable to collect for copying? Should a person copying a book
in longhand be charged a royalty? I feel it would be a deterrent
to free interchange of information and am absolutely opposed.

- would consider it unfavorably. Cost would be charged
back against contracts.

~ Would favor paying one source (to reduce bookkeeping).

-~ This sounds 1like it might be practical.

*Since the summer of 1967 when the survey was conducced, two
experimental programs have started: (1) The American Textbook
Publishers Institute clearance system in support of ERIC (see
page 46, above), and (2) The Commitiee to Investigate (Copyright
Problems (CICP)-American Society for Testing and Materials (ASTM)
agreement, The contracts on which the CICP-ASTM clearance system

3 based are included as Appendix E.
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- I would approve very much of such a mechanism,

- I think there should be a central depository for gll in-
formation on science and technology which would protect document
by copyright; let a central point announce and index material. I
would then give the author a royalty on the basis of use. I would
dispeilse with scientifia journals as they are only read by a gmall
portTi T scienidses and subscribers.

€ Would letve 1u ODJeCl ior-~ioyld prefer it done in the
manner of ASCAP.

#2 would be willing to pay a fiat fee Lo one central source,
that public libraries violate copyright by lending a book
s TO any comer.

' - Would affect our service slightly, but with our low volume
it would be easier and less costly to absorb cost.

- No objection providing an efficient system could be devel-
1 oped that would not restrict our deadline needs,

; - We would want to know if we are infringing first, and what
“ hature and type of fees are involved. Ve would have to know more
about the economics.

- Users (who would pay the extra charges) and copyright
x holders (who would receive funds collected) would be affected
N more than the library.

e ~ At present we vould qQuestion the desirability of setting
up machinery of this sort to collect the very small sums that
appear to be involved.

= Clearinghouse would be better than sending to each individual
publisher, but still do not consider this proper approach (see
Note #4). Note #4: Suppose publisher would charge higher fee for
material that would be sold to educational i..stitutions who would
have to charge more for prints and this money would then be used
to pay higher subscription.

- Cnuld be based on sliding scale based on library size and
strength.

- My frank opinion is that there shouldn't be such a thing
for "fair uset® copying but OK for multiple copying. We think it
would have very little bearing on the university. Educators should
beware of losing "fair use" principle.

~ Since most of our copying is done under the "fair use' pro-
visions, we see little need for the establishment of a clearing
house.

- Sounds like a good approach to the problen.

- Acquiesence in this type of thing means you would accept
"no™ for answer to request permission, Our position is that we
have the right to ccpy under fair use already.

- Would consider this detrimental to the goals of research
library. Costs would be an impedimernt--we cannot find source of
funds. Believe thac it would be administratively impossible. As
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an adninistrator, I oppose it as a budgetary and administrative
horror. We are opposed to the additional financial burden. BAlso
we have large foreign collection where we have the only copies in
the country.

~ If you have to do it, this would seem the logical way to
do 1it.

- We'd go along if 2 good mechanism were involved,

~ Simple. User participation would make it acceptable.

- It would be a great help, if reyalitics were veauirved and
the ciearinghouse itself did not charge a prohibitive fee.

- Would depnd on how it is set up. I would not express an
opinion unless more details were known.

- I think it would be a good idea and would simplify our prob-
lems with respect to copyright.

- We do not think the City Auditor or the Library Commissiocn
would let us handle this amount of mcney without the most detailed
financial procedures.

- We are not overly enthusiastic. This could develop into
quite a monster (very large with a voracious appetite where money
and staff are concerned). We realize that something needs to be
done.

- I would like this if they had final authority to grant per-
mission without first checking with the copyright owner. Other-
wise I would not approve.

- This would depend on who ran it and how well it operates.
Control mechanism would determine gn acceptance. Centralized
situation would be advantageous.

- Interested. Possibly the only workatle method.

- We can't viswalize mechanism that is workable or economical,
and even if it were, costs would be higher than revenues. In
general we would appreciate a clarification of ambiguous current:
practices.

- We'd be inclined to say "the hell with it," as this is a
personal matter between requester and user. This is not our job
and we would not accept administrative responsibility.

- We would prefer a clearinghouse for assisting in blanket
permission to copy rather than to go to each copyright owner.

- Would favor this as soon as copyright volumes equal repeat
sales. We are copyright holders an¢ copicrs,

- Would be good for getting clearance not only for photocopy,
but also for our faculty members who write, to make it easier for
them to get permission to cite and use other's materials. Would
favor this if details were known.

- I don't think it could be made to work. How would one
audit it?

- Adamantly opposed. We stick to the "fair use" concept and
would fight any attempt to set up royalties for one copy jobs in
lieu of 1loan.
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= I think it impractical and don't think the money collected
would go to publishers and authors.

- If it must be, let it be obviously less costly as to admin-
istrative procedures.

- Would resist any record keeping whatever. This would be +the
final proverbial straw on an already overloaded camel's back.

- Perhaps in the future with immediate response on a national
network . this weuld be feasible, but not until such time.

- We are committed to the soundness of the fair use rconc

- We might sev up such & cleacinuiemse  bur only on a se
sustaining basis by collecting some sort of agent's fee.

- The Library would comply with the law.

- We would do what is necessary if and when the copyright law
is passed including such a provision. We Try our best to service
our clientele.

~ Our only concern is if it would not make more work for us.
Our problem is staff. We don't care what they charge. Opposed
to the idea.

= I think they would be against the whole royalty idea; after
all, the board of MLA has in principle lent its support to NLM's
effort to fight the Williams & Wilkins case.

~ No negative reaction, but not strictly applicable to this
library.

- The final definition of "fair use" would determine how much
this affected us, If we had to get permission for each copyrighted
item, we would probably have to discontirue copying such material.
We wonder if the Clearinghouse would be feasible since it would
surely be difficult if not impossible for it to get blanket per-
mission on all copyrighted material, and if it didn't have every-
thing libraries would find permission-seeking too much of a bother.

- Too much bother or red tape,

-~ Rather cumbersome.,

user

= emremygacn ol Lw U OUS .y walr Q

User__\ Library
-~ "~ clearinghouse or
= Clearinghouse
User ;’clgaringhouseym:§Idbrary—:: é>User
or other combination with an additional st De

- Would willingly coopers:e,

Query 43 asked: If a clearinghouse were to be established,
what type of control or sponsorship would you favor for its or-
ganization? Forty-two responses were obtained to this query.
They are summarized in Survey Table XXXXIII, Appendix C. Again,
interpretation is avoided because of the hypothetical nature of
the question, though it does seem fair to say that the user will
insist on some equitable participation in the management of a
copyright clearance system.
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In summary, the responses to these questions provide some
guidance for the design of further survevs and planning for
clearance system designers, but not nuch more.

The National Commission on New
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Works

Examinaticn of the social, economic and legal consequences
which may occur because of non-conventional, automated networks
i1s planned by Congress in S. 2216: "A Bill to Establish a National
Commission on New Technological Uses of Copyrighted Works." This
was introduced by Senator McClellan in the 20th Congress on August
2, 1967, and passed in the Senate on October 12, 1967.% Section
1 of the bill states: ". . . . (b) The purpose of the Commission
is to study and compile data on the reproduction and use of copy-
righted works of authorship in automatic systems capable of stor-
ing, processing, retrieving, and transferring information and (1)
by various forms of machine reproductiocn. The Commission shall
make recommendations as o such changes in copyright law or pro-
cedures that may be necessary Lo assure for such purposes access
to copyrighted works and to provide recognition of the rights of
copyright owners."

Based on the prognosis of the data=-processing industry, the
photographic industry and the transmission industry as to the
capability of industry to provide the necessary equipment for a
more efficient and more sconomical information transfer process
(non-conventional networx), the proposed date for the Commission's
report (three years after the effective date of the Rct) is suffi-
cient for the Commissior to complete its work and the Congress to
consider the Commission's recommendations.

The meaning behind the simple statement of purpose is to
assure that copyright law continues to foster the creation of
useful information and access to it; that it continues as a posi-
tive force, instead of becoming a punitive and restrictive device;
that it continues to precvide for fair compensation to the copy-
right cwner regardless of changes in the *echnology of information
transfer, and that it serves the whole public interest.

However, the CommIssion should do more than shore up the
existing structure. It should re-examine the whole structure of

~——tr

* 8, 2216, 90th Congress, lst Session, October 12, 1967,
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copyright law to determine if the fundamental method now provided
by copyright law to achieve the national obiective "To promote

the progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their res-

pecilve wratings and Discoveries" doesg in fact now do so.

T+ seems questicnable whethsgr, in SOme areas of creativity,
at least, the areas covercd by this study the sccial, nalural
and physical sciences, technology and education~-the instruments
currently available under copyright law are effectively promoting

the progress of science or securing the rights of authors.

* U.S. Constitution, Art. I, sec., &.
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Section IT

bconomics of Copying of Copyrighted Works

: As described in Chapter 4 (Method, Section II) the present

{3 section reports two work projects undericaken by the CICP Study
Group. Section IIA presents an intensive study of library copy-
ing based upon detailed records of copying by six ccllaborating

. libraries. Section IIB augments the results of Section IIA with
A adaitional analyses based upon the questionnaire-~survey of 66

3 libraries. As far as possible, both sets of results are herein

3 integrated., However, in fulfilment of a promise by the investiga-
'3 tor of the six~library copying sample to provide each contributing
library with the results of the analysis of the sampling, Section
x I1A is being issued separately, for their comment and use.

i A. BRnalysis of a Sample of Library Copying

M In October 1966 the Committee to Investigate Copyright Prob-
- lems enlisted the assistance ¢f six librar.es in a collaborative
effort to record their copying for one month. (The cooperating
libraries are meniioned in the preface.)

Five of the six libraries were able to contribute records of
one month of copying without cost to the CICP. In all cases there
were substantial contributions in time of one or more skilled
Jibraviars.

3 is deseribed previously, tiwee doeta collection forms were

k designed by CICP to assist the six collaborating libraries in trans-

E ferring data from individual library copying records to uniform
CICP records. The instructicn sheet, sample transfer forms and

R the summary form (1000 and 1001) are shown in Appendix D. In

3 order to synchronize the copying and tc use a period during which

M all the libraries--industrial, governmertal and academic--would

"4 be active, the sample was taken during the month of March, 1967.

A In thz swamer of 1967 all reports were received. ‘These materials

. were tien collated and used in two ways: directly, in the

8 analysis below (Section IIA); and indirectly, in planning the

K subsequent investigation and survey-questionnaire for the 66-

> library study enterad upon by CICP uith support of the U.S. Office

¢ of Education. Results of the latter study pertinent to the econ-

¢ omics of copyright follow as Section IIB.
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1. Objectives of the Sampling Study

The general objective of the sampling study was to obtain

t
reliable quantitative data on the econumics of copying copyrighted
WGUEYLal. A suburdindte objective was to obtain data useful for
guidance in design of any solution to the photocopying-information
processing problem of copyvight. Subordinate in turn to this was
the objective of obtaining data reiating to a specifiec solution--
the often-proposed copyright clearinghouse. The feasibility of
such a solution depends on design of a sampling system, rathsp
than complete accountability, in view of the enormous numb.i of
(mainly) small transactions. Ths nature of the sample, and .ts
size, are of critical impoxtance, for the sample is subject to
several constraints. It musl be large enough to be reliable.
That is, it must destinguish reliably the amount of copying from
the works of each publisher, so as to insure fair distribution
O roceeds. It must be small enough to be =sconomical. That is,
the cost of obtaining *he sampie should not absorb most or evan
much of the proceeds. Witl the first constraint there is a aeed
for sufficient complexity, while with the second there is a need
to keep the sample simple.

It was hypothesized that the numbsr of publishers who originate
the bulk of the materials copied by libraries is not large--on
the order of 1,000. If this proved to be tlie case the short list
of publishers might provide the needed simplification. Forms 1000
and 1001 were primarily designed to elicit this information. The
principal class recorded on these forms is the publisher, with
other classes of information subordinate to it. However, although
data-collection was arranged - this manner, it is not suggested
that any data class was considered or treated as preferential to
any other.

2. The Data

The data were transcribed by the six collaborating libraries,
first on sheets of Form 10 ard then on standard sheets of Form
1001. Both sets of forms were sent to the CICP. CICP compiled
the results mainly from the summary sheets (2001) but the original
rorms (1000) were also used when it became necessary to resolve
ambiguities and errors of transcription. A few other data could
be obtained from the original sheets which were not obtainabls
from the transcribed sheets. The six sets of both forms are kept
for reference in the CICP office files.
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The data are summarized in Tables I and II. Summaries for
each of the six libraries are shcown separately, so that each can
Pe examined individually and as a component of the total sample.
With exception of a few outside sources to wnich reference is
given in the text, these tables contain most of the motzrial an-
dlyeed Deluw, LIl Th1S analysis, in connection with the objectives
stated above, it was found convenient to group much of the data
around six "points' or aspects. Each point has a more or less
direct bearing on the economics of copying. Some concern mainly
copyrighted material; others cocncern both copyrighted and uicopy-
righted material. The six classes are:

(1) the number and distribution of publishers whose works are
copied in libraries, by number of titles copied per month;
by number of pages copied per month; by number of prints
made from copies per month. Note: the names of pub-~
lishers and publications are not given herein--only the
figures. However, they arc available in the files,

(b) The ratio of journal copying to other copying, especially
to copying of books;

(c) the ratio of journal articles copied as a whole, to ar-
ticles copied in part;

(d) the "copyright copying curve," that is, distribution of
volume of copying by number of years elapsed since date
of copyright;

(e) the ratio of copied copyrighted non-profit publications
to for-profit publications;

(e) an estimate of overall annual copying in the U.S., and
similar data.

3. Results

(a) Publishers

Table I shows a total of 960 _publishers whose works were
copied by six representative libraries in a one-morrii sample.
Of these, less than 800 were different. This confirmed the hypo-
thesis that the size of the class of publishers whose works are
copied in U.S. libraries is on the order of 1,000. By this is
not meant that a larger sample of library copving taken over a
longer period might not considerably increase the list. All that
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is meant is that the size of the class of publishers copied was
sampled and found to be within the preliminary estimate.

Insight into the distribution of copied materials by pub-
lishers was provided by analysis of the class of publishers copied
arranged by descending rank order of numbers of titles copied,
and of exposures made from these titles (data not shown here).

The first 25 publishers, or 3 per cent of the total, arranged by
descending numbers of titles copied accounted for 44 per cent of
the total number of titles copied. The first 25 publishers, or

3 per cent of the total, arranged by descending numbers of ex-
posures made accounted for 36 per cent of the total number of
exposures in the six-library sample., However, the two lists of

25 were not identical: 14 publishers appeared on both lists, i.e.,
at most 36 publishers were among the first 25 by either rank order.
Placing equal weight on the two percentages, roughly 409% of the
material copied (titles and exposures) was provided by less than

S5 per cent of the publishers whose works were ccpied. This un-
equal distribution within the sample is, of course, central to

the problem of sample design. It offers an important area for
further investigation.

(b) The Ratio of Journal Copying to
Other Copying, Especially to Copying
of Books

Table I shows that 3,816 titles were copied in the six-library
sample, of which 2,946 were different. Of the 3,816 titles, 3,444
were those of journal articles, 353 were book chapters or excerpts;
only 19 were copied from "other" forms such as reports, manu-
scripts, etc. Of the titles copied, journals dcminated books
16 to 1 (Table III), books dominated "other" forms about 18 to 1,
and journals dominated "other™ by 180 to 1.

If numbers of exposures are used, rather than titles, another
descending sequence is obtained: 31,649 exposures from journals,
9,126 from books, 2,341 from other materials copied. The ratios
are: journal exposures to book exposures: 3.5 to 1; bock ex-
posures to "other'" exposures: 3.8 to 1l; journal exposures to
"other™ exposures: 13.5 to 1.

Another ratio of interest is the mean number of exposures
per title copied, in the three forms. It is: 9.2 exposures pe&r
title for journals, 25.8 exposures per title for books, 123 ex-
posures per title for other forms. The number of exposures per
title apparently increases as the use of the type of material
decreases, That is, we may hypothesize that
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(Number of exposures) ,apies inversely as/ﬁse oﬁ
Title Qpaterlal eens (1)

by

This might be more compactly expressed in a formula. Suppose we
define

k E; = number of exposures in the 1%9 class of material copied,
: Zi.e., i = 1 (journals), i = 2 (books), i = 3 (other forms;7.
.; T; = number of titles in the ith class of material copied.
ol /1 =1 (journals), i = 2 (books), i = 3 (other forms) /.
» R; = relative amount of use of copied material in the ith ciass.
i% [T.e., Number of uses

Total uses/

Then we can write (1) as

; E. 1
3 1 Y =
.33 — l - l 2 3 " e o0 2

~Where ~_, is translated "varies as.”

.5 A proportion using the symbol ~. can always be transformed into
» an equation by introducing a constant. Thus

3 Ei _X :

23 . —— T l:l 2 3 oo v e 3

TR ( , 2, 3) (3)

; or alternatively, we can multiply both sides by R; and obtain
; EiRi = g P21, 2, 3) cue. (4)

3 Ti

3 This is a convenient form for testing the hypothesis, and we
will use it from here on, in determining values of K.

3 Now there are at least two possibilities for Rj We can assume
R; is Ryp. the relative use of titles in the ith class. Or we
can assume Ry is Rip, the relative use of exposures in the jth

g class.

B Clearly, there may be two values of K, which may be called Kg

E or Kp, depending on whether we use Rsp Or RiT in equation (4). In
order to test which value of Rj gives the nost constant value, i.e.,
" g comes closest to supporting the hypothiesis that such an equation

E as (4) exists connecting usage classes, we make both computations

i3 in the table below:
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Relative RelativellExpo- ||Calculated Value
Frequency Frequencyl| sures Kp= K. =
ot of per t
Form f[Exposures|Exposures || Titles | Titles ITitle E; Es
Copied Ei RiE:': Ti RiT:': (Ei/Ti) RJ.EXT:: RiTXT.J:_.
~4 Journalgl 31,649 | 0,734 | 3,444 | 0.902 “ 9.15 6.70 | 8.25
; (1) ‘
Books 9,126 0.212 353 0.093 25.8 5.48 2.40
(2)
% Other 2,341 | 0.054 19 | 0.005 [123.0 6.65]| 6.15
' (3
P 1 43,116 1.000 3,816 1.000 6.28 5.60
Number of exposures in ith copying class
RiE =
Total exposures
“3 Rip = Number of titles in ith copying class
A

Total titles

Tt is seen from the last two columns that the three values of
Kg are much closer together than the corresponding values of K.
_ The average of the Xg values is Kp = 6.28 exposures per title. In
- other words, the three separate equations in (4) are each satisfied
. ( by a value for K which is the same to within about 10 per cent,
A chi square test shows that the hypothesis that this is indeed
3 the same constant for all three equations is supported with a
probability cof about 70 per cent.

Let us now rowrite equation (4), substituting the values of i:

E4R5 ~:.:EbRb _ EoRp
iy b To

This empirical relation states that the number of pages per
document in any copying class (here only thiree: journals, books
and "other," but a more detailed sample might extend the number of
copying classes) depends oniy on the relative number of exposures
‘ in that class. This is the meaning of the constant, which is
-3 independent of copying class. It remains to test the relation

- more widely, and to extend it to other copying classes.
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Assuming that rule (4) or a successor proves to have some
general validity, then it bears on several technical aspects of
information science, as well as on copyright. It would introduce
the possibility of predicting any one of the variables Ej, Tj or
Ri given the other two. It could permit comparison or evaluation
of the activity of different reprographic operations by comparing
the constants or other variables at two or more such operations.
It might extend to new forms of dissemination by duplication, as
these become large enough to be statistically significant parts
of the total dissemination. It might permit design of a more
effective copying sample system. Such possibilities will be
briefly reviewed in the conclusions.

Turning from the class of document copied to the class of
medium on which copying was done, the ratio of microforms to total
prints is abcut 1 in 5 (Table I). By far the most copying was in
the form of "hard copy" at presumably originai size. Only certain
libraries tend to use microforms as a main dissemination vehicle.
Users of copies still tend to prefer reading without visual aids
such as microscopes or projectors.

It should not come as a surprise that the total number of
prints listed on Table I is 43,116, the same as the number of
exposures. This exhibits one of the primary constraints self-
imposed upon libraries with photoduplication services. As they
now operate, such libraries tend to assume that supplying a single
copy is equivalent to "fair use." However, the Zact that these
numbers matched so exactly scarcely implies that only single
copies were ever needed. What it does seem to imply is that the
responsibility for making multiple copies was passed along. If
multiple copies were needed they were not made by the libraries.

(c) Ratio of Journal Articles
Copied as a Whole, to Articles
Copied in Part

Another suggestive result of the six-library sampling is in
the analysis of articles copied as a whole or in part. As shown
on (last three columns of) Table I a total of 3,444 articles were
copied, of which 3,401 were copied as a whole. That is, about
99 per cent of articles copied by the six libraries were copied
as a whole. This again indicates certain usage habits: either
the user of a journal article overwhelmingly prefers to have at
his disposal a copy of the entire article rather than a part of
it, or the library copying service prefers not to have to scru-
tinize and subdivide articles ordered. Even when the number of
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articles copied in part was augmented by tthe number of book titles
copied (presumably copied only in part) copying as a whole was
still ten times as great as copying in part.

(d) "COpyright Copying Curvej "
Per Cent of Copyrighted Material
Copied. etc.

A statistic of prime interest for various reasons is the
record of materials copied, by year of copyright, or "copyright
copying curve." The method of compiling the results was straight-
forward, Table II lists individually by year (for each contribut-
ing library) the monthly copying for the first seven years elapsed
after copyright; and by groups of five or ten years thereafter.
The final class (before 1931) was arbitrarily assumed to extend
20 years back from 1931. Columns were totalled for each contrib-
uting library and then merged into overall sample totals. Since
the six-library sample was taken during March, 1967, the numbers
of exposures with 1967 copyright date could not be considered as
representing the entire year, i.e., the monthly copying in the
"zero" (most recent or current) year. In order to overcome this
the curves were first smoothed to a best eye-fit, then extrapolated
through the end of the zero year (1967). The original data are
shown in Table II and also on Figure 3 for four libraries. The
curves for two libraries (Harvard (Widener) and Bowdoin Coliege)
contain tco few data for certain years, and are more erratic
than the other curves. They are shown in Figure 6, again with
best eye-fits and extrapolation to current year. The smoothed
curves show a steep "monotonic' decrease in copying of copyrighted
material with time elapsed after copying. Materials cepyrighted
earlier are copied less and less frequently.

The data for one library were plotted on a semi~logarithmic
basis, to test whether the curve were expcnential. The result is
shown in Figure 4. With some allowance and smocthing, the curve
is representable by an exponential of the form

N = Nye © bt

Here t is the time between the current year (t = 0) and the
retrospective date year of copyright. Ny is the number of copies
per month nade in the year of first copyright (t = o) and N is
the number of copies of material copyrighted t years ago. The
value of the Mattenuation constant" b for the John Crerar Library
was 00,0087,
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It i1s suggested by this that all of the libraries roughly
follow copying "decay-curves™ which can be represented by expon-
entials within a range of values for b. The larger values occur
for more rapid decrease, the smaller for slower dec»ease. This
offers an area for further study--correlation of rate of copying
curve decrease with library type, subject of colleccion, etc,
However, what seems most important here is not so much the further
refinement of the (not unexpected) model as the fact that, in six
independent samples of copying, the same general shape of copyright
copying curve emerged. As will be discussed later (section 11B),
these curves are suggestive of user habits more fundamental than
merely habits in copying. If so, they offer some general guidance
for information system design.

In line with the most narrow of the objectives of the six-
library study, to obtain data relating to design of a copyright
clearinghouse, a short study was made to estimate the length of
time for which prime economic/legal mutual protection might be
offered by such a clearinghouse.

Two steps were taken to prepare the data in Table V. The
first (left hand table) records the values from the four smoothed
curves of Figure 3. The second (right hand table) computes the
linear decrement per year for the first ten years. The results
show that, cn the average, over 80 per cent of the copying from
copyrighted matter occurred in the first five years; and 90 per
cent in the first ten years. Figure 5 plots this average decrease
in copying (Table V) with years elapsed after the date of copy-
right. Assuming this curve is confirmed for larger samples, it
provides a good basis for preliminary design of contracts and
sampling procedures for a clearinghouse for copyrighted material.

In Table IV a column of particular interest is the last column.
This shows the ratio of number of exposures of copyrighted material
to total exposures (computed from the last column of Table IT and
the "Total Prints” column of Table I). Tt is seen that two or
three of the libraries have a very high ratio, i.e., they copied
almost exclusively from copyrighted materials. On the »ther hard,
two of the libraries made very little use of copyrighted material.
Since the types of libraries which used a high ratio are not very
similar, nor are the libraries alike which did not use a high ratio,
it is impossible at this time to draw a correlation between library
type and per cent of copyrighted materials to total materials
copied. Rather, from these limited samples it appears to be either
a random matter of library rule or of random client usage. Pos-
sibly larger samples will show a systematic relation. This seems
to be an area for further investigation.
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(e) Ratio of Copied Copyrighted
Nonprofit Pubiications to For-
Profitiprlications

Composition of Sample. The combined sample of library copying
wags classified as to nonprofit and for-profit status of the pub-
lisher. Since this classification was not requested of the report-
ing libraries it was supplied as far as practical by the research
team. In performing this, part of the total sample was omitted.
For example, publications other than in book or journal form
(marked "0" in the tables) were not used; nor were any publications
for which there were insufficient data for identification of non-
profit or for-profit status. The total finally included about
33,000 of the 43,000 exposures, about 3,500 of the 3,800 titles;
and represented nearly all publishers.

The data are shown in Table VI.

Since the data were easily separated into U.S. (or "domestic,"
including a few Canadian and Mexican publications) and Foreign,
this classification was made and is shown in the table. However,
the geographic divisjon was less reliable than others noted below.
The following simple ratios are based on the overall (i.e., com-
bined U.S. anca Foreign) data. In each ratios the numerator is a
total NP (nonprofit) quantity and the denominator is the corres-
ponding FP (for-profit) quantity. For example:

Total NP Journal Titles Copied _ 1,637 + 234 _ 1,
1

- = 587l = 1.6
Total FP Journal Titles Copied 917 + 780 ,197

The NP/FP ratios are shown in Table VII.

Publishers . . . . . . ¢« ¢« « « . . 1.4
Journal Titles . . . . . . « . . . 1.6
Journal exposures. . . . . . . . . 1.8
Book Titles. . + « ¢« v+ ¢« ¢« « «. . + 0 8§
Book Exposures . . . . . . . . . . 0.7

Table VII. NP/FP Ratios

These ratios bring out some rather striking facts. In the
first place, there were numerically more NP than FP publishers
copied. The ratios for journal titles copied and exposures made
from journals are slightly larger. This indicates that volume-wise
the nonprofit journal publications dominated the sample.
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On the other hand, the ratios for book titles and book ex-
posures are (more or less) the inverse of those for journals.
Therefore, how much copying is done NP and FP depends sharply on
whether the copying is from journals or books. This finding cor-
responds with what one would instinctively expect: the main
journals copied are those published Ly professional and scientific
societies, i.e., NP publishers. On the ~ther hard, the main books
copied are those published by textbook, reference book and similar
(mainly) FP publishers.,

A related classification for appraising the economics cof
copyright is the relative amount of copying from journals and
from books. These data can be obtained from *he sample in two
ways: from the entire sample (Table ITI) and From the NP~FP
sub-sample (Table VI). Results from both sources are shown in

Table VIII. A sample computation:

Total Journal Titles Copied , 1,637 + 917 + 234 4+ 280 _ 3,068

Total Book Titles Copied - 10T + 260 = 28 339 = —41g = 7.3
Titles
®('“" Table ITT . . . . . . 9.8
Table VI. . . . . . . 7.3
Exposures
Table IIT . . . . . . 3.5
Table VI. . . . . . . 3.7

Table VIII. Journal/Book Ratios

These data show that journal copying dominates book copying
by fairly large factors. If we combine these data with those of
Table VII, we oltain (Figure 7) graphic representations of the
composition of the copying sample with respect to relative numbers
of book and journal exposures and titles; and simultaneously, the
NP and FP proportions of each. The "universes" in the case of
exposures were 43,000 and 33,000 exposures respectively, and in
the case of titles were 3,800 and 3,500 titles respectively. The
blank areas represent NP copying, the shaded areas FP copying. The
universes of NP/FP ratios for total journal and total book copying
are shown vertically. The ratios are indicated by the differences
in height of the horizontal lines dividing the shaded and unshaded
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areas. The overall preponderance of journal over book copying is
shown by the unequal horizontal distances between the vertical
lines separating journal from book copying. The combination shows
that nonprofit material dominates for-profit material both in
numbers of titles copied and in exposures.

This evidance would be more complete if a second diagram could
be produced showing the relative numbers in Figure 7 weighted by
the average costs per page or costs per title, in the four "regions"
or categories of each composition diagram, Certain regions would
be contracted, others expanded in relative importance. For example,
the relatively high cost of certain FP textbooks and reference
books (such as encyclopedias, atlases, dictionaries and bibliio-
graphic tools) would prcbably tend to increase the relative impor-
tance of FP books. On the other hand certain NP journals are very
costly to produce, and might exert an opposite effect. While the
fitting-in of cost data represents an important area for further
investigation, it nevertheless seems clear on the basis of the
cost-unweignted data from the sample that libraryv copying is mainly
from journals, and mainly from nonprofit journals.

The above conclusion is important for education, science and
all activities depending on journal dissemination. Attention was
recently called to an obvious application, in & paper given before
the American Society for Engineering Educaticn.> The data on
whizh the paper was based are independent of the above data from
the six-library sample of copying. Table I from the A,S.E.E.
papar is reproduced here. It shows data in turn reproduced from
a sJarvey on scientific publishing conducted for the National Science
Foundation in 1964 by Herner & Company.

Only the "hard core™ of about 400 main scientific and engincer-
ing journals are represented. Quoting the A.S.E.E. paper:

No journals (as a group) in any discipline were
completely self-supporting. All depended upon two sources
of revenue to make up their deficits.?” /*Chemical journals
have since added page charges./ All imposed on the con-
tributor or ais organization a charge per page. d all
received subsidies or grants.
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E . Discipline Percent of Income Supporting
1 (Number of Journals Journals
in parenthesis) Page Charges Subsidies or Grants
Range Median Range Median
Biolcgy (50) 2-28 9 2-17 10
Chemistry (5) 0 0 16-19 17
Earth Sciences (5) 3-9 6 2-5 3
Engineering (15) 2-10 I 15-27 20
Mathematics (11) 5-25 8 3-6 4
Misc. Society (6) 15-36 19 6-10 9
Physics (10) 15-52 35 24-27 25
Social Sciences (24) 1-6 3 1-79 40
‘TW, TABLE I. Range and Median Percent Income

trom Page Charges and Zrom
Subsidies or Grants, for
Professional Society Journals¥®

*Characteristics of Professional Scientific Journals., 1962,
D.T.H. Campbell, et al. Herner ani Company, Washington, April
30, 1964.




To page charges and subsidies may be added higher membership
dues. The paner concluded:

In surveys of what is being copied now in large
libraries it appears that a large proportion is in the
area of science and technology. Of this, a substantial
fraction is already copyrighted, and could be increased.
Therefore the publishing area in need of deficit support
partly if not largely overlaps the area of maximum copy-
ing of copyrighted materials. The area would, presumably,
be one of the most immediate beneficiaries of a copyright
clearinghouse, This is the basis for the argument that
a proposed solution to the technology~-copyright problem
may in fact help solve the journal economics problem.

Geographic Analyses, Division of the NP/FP sample on a
geographic basis introduced some uncertainty in that the sample
of copying from the John Crerar Library did not include all its
copying of foreign publications. This mainly affected ratios
comparing U.S., with Zoreigr copying. The following table shows
such ratios of total copying (i.e., combined NP and FP data in
each category):

Publishers .......oe0000ee 2.5
Journal Titles ...eeeeve.. 5.0
Book Titles svieevreoeeeece 6.3
Journal Exposures ........ 4.0
Book EXPOSUYES vevvvvesses 1.9

Table IX. U.S./Foreign Ratios

These ratios indicate a preponderance of U.S. over foreign
publishers whose works were copied, and larger preponderances of
journal and book titles copied, and of journal exposures made.
The lowest ratio, about 2 to 1, was shcwn for exposures of boocks
copied. All ratios in the table would tend to be lower had all
of the John Crerar foreign copying data been available for in-
clusion. However, the general trend shown--considerably more
copying of domestic than of foreign material--would not be re-
versed, and agrees with what one would intuitively expect.
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(f) Estimates of Total Annual
Copying

The total annual U.S. copying of published material and its
rate of growth are important copyright statistics which, however,
can only be estimated. In the following, three independent esti-
mates are compared--one of them arising jointly from the six-
library and 66-library studies.

The first two ea;imates are by the Wall Street Journal 4 and
by Arthur D. Little, ° respectively. The two estimates are not
given in the same terms, but have been made comparable by an assump-
tion, namely, that total copying from publishied material approximates
one-tenth of total copying for all purposes. On this basis the
estimates for total arnual copying from published material are:

(Og]

196 1969

o am————

Wall Street Journal 0.6 x 103 copies 1.2 x 109 copies
Arthur D. Little 1.0 x 10” copies 2.9 x 107 copies

A third estimate can be derived from the analysis in Sect n
IIB, queries 9b and 13. Here the total annual copying by libruries
for 1967 is estimated at 2.2 x 10° coples per year. Total annual
copying of published material, as distinct from total annual COpy -~
ing, is very largely but not entirely library copying. If we make
the assumption that the two are approximately the same, then the
three estimates can be compared. 1In the following table the two
1965 and 1969 estimates are interpolated to 1967, and the library-
copying estimate for 1967 is extrapolated backward and forward
at the estimated average five-year growth rate of 35 per cent
(query 13, Section IIB). All derived values are shown in brackets,
and all values are expressed in units of 109 copies per year:

1965 1L 1967 5 1969

!
Wall Street Journal _ G.6 {0.9) 1.2
Arthur P, Little 1.0 i (2.0) 2.9
Library Copying Samples| (1.4) = 2.2 ' (3.0)

Table X. Three Estimates of Total Annual
Conving of Published Materials
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These estimates are within reasonably close agreement. The
probable reason for the main discrepancy shown (increasing values,
reading from top down) is that this is also the order in which the
forecasts were made: 1963, 1966 and late 1967. During this pericd
copying accelerated (section IIB, query 13). The acceleration is
reflected in higher estimates as the time of forecast came closer
to the forecast periods. Simply for this reason the library-based
estimate (which because of assumptions made may be somewhat low)
may be the most realistic. It seems safe to assume that copying
of published material in 1967 amounted to at least 2 billion pages,
and in 1967 will amount to 3 billion pages.

To convert these estimates o estimates of total annual copy-
ing of copyrighted published material requires only one further
step. They can be multiplied by the ratios of total copyrighted
material to total material copied. These were 54 per cent (six-
library sample); 59 per cent (66-library sample). Use of the
latter figure would give estimates of about 1.3 billion copied
copyrighted pages in 1967, and 1.8 billion in 1969. As has been
seen (section IIA, 3(c)) there is a wide library-to-library var-
iability in copying of copyrighted material. There is also a wide
range in the field-to-field per cent of material copyirighted. A
19e4 survey by the Office of Scientific Information of the National
Science Foundation  reported that in 1962 74 per cent of profes-
sional scientific journals were copyrighted in full, and 77 per
cent in part. These ratios could change if the economic value of
copyright should change. If, for example, a royalty payment system
for copies of copyrighted publications should arise which would
substantially increase the publishers' income from this source, a
much higher per cent of copyrighting by such journals migh® become
general, and the total annual copying of copyrighted material
approach closer to the total annual copying cf published material.

At this point selective (i.e., not full) use has been made
of the data of the six~library copying sample. A similar study
follows, of parts of the 66-library survey. Some of the results
have already been made use of, and this merging continues.
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B. Analysis of G66-Library Questionnaire-Survey

The query numbers under which the 66-library data are analyzed
refer to the correspundi ng numbers in the questionnaire-survey,
Each query is stated as in the questionnaire; and the data col-
lected in response to it are found under the corresponding number
in Appendix C.

Queries 5 and G. (35) Types of users (general public, students,
scientists, etc.). (G6) Major activities and/or subjects of users
(if applicable).,

The occupational distribution of principal users shows a
preponderance of scientific, technical and professional personnel,
including educators; and students, presumably a large number of
whom are preparing for similar occupations. The same classes of
users predominate in the six-library sample. There are not enough
data, however, to test how closely the two nopulations of users
may be considered as randomly drawn samples of the same parent
population,

Query 8, Types or forms of published material copied {journal
articles, book chapters, ete.).

Considering only the most important class reported by 60
libraries, the estimated relative importance was:

Journal articles 85% =
Book chapters 10% »
Reports 3% b 3
Patents 0% - *
Miscellaneous 2% .

100% ;

If weights o 3, 2 and 1 are given rankings 1, 2 and 3 res-
pectively, then the estimated relative importance becomms

Journal articles 59%
Books 23%
Reports 8%
Patents 49%
Miscellaneous 6%

These classes are somewhat broader than those for tlie six-
library samp.e (journals, books, other) but the same general pattern
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is shown: journal copying dominates book copying, and book copying
dominates all other forms of copying.

Query 9a. Number of exposures or pages of cach type or form (in
query No, 8) copied per annum.

By assigning the median value of each class (Table IXa) to
represent that class, assuning 6 million as the mean value of "more
than 5,000,000," and discributing "books and journals not separately
reported™ in the ratio in which they are reported, the following
estimate is obtained:

Total Pages

Form Copied per Year Per Cent
Journals 15.1 x 106 48
Books 1.6 x 10° 5
Reports 8.5 x 106 27
Patents 6.2 x 10" 20

31.5 x 100 100

This distribution differs from those of query 8 chiefly in
that the numbers of copies of reports and patents copied are sig-
nificantly larger than their estimated relative importance.
Journal copying again dominates book copying. But copying of
reports and of patents numerically dominates book copying.

It should be noted that the number of reporting libraries
for query 8 was 60; for query 9a was 44.

Query 9b. Reported number of annual exposures.

By assuming the median of each class (Table IXb) to represent
that class, and assuming 6 million as the mean value of "more than
5,000,000," the following estimate is obtained for the total annual
exposures of the 55 reporting libraries: 40.8 million exposures
per year. This averages approximately 0.75 million exposures per
year per library; and compares with approximately 0.09 million per
year per library in the six-library study. The higher average
reflects the fact that the 66-library sample was selected for copy-
ingy activity, while the six-library sample was not, and contains
several small libraries. Presumably its average is closer to the
overall national average than thgt of the 66-library sample.
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Query 11. Number of multiple copies (of same, separate documents)
per annum.

Table XXTI shows the number of nultiple copies per year of the
same document for the same patron.

The result for the 66 libraries was not so very different
from that for the six-~library sample. In that sample no multiple
copies were recorded. In the 66-library study 34 of the 47 1li-
braries responding to this question (over 70 per cent) indicated
"no" or "negligible” nultiple copying. However, the remaining 13
(30 per cent) did indicate a small amount of multiple copying.
Using the median values of each range, and assuming no more than
600 for the largest class, there were over 2,800 multiple copies
made, or approximately 60 per library per year. Three libraries
indicated that multiple copies comprised between 1 and S per cent
of total annual copying.

The modesty of the reportad multiple copying in both the 66-
library and six-library studies, in view of the needs of the pre-
dominant types of users (scientists in government, industry and
education; students, etc.--see query 5), is a significant negative
finding. That is, the subject of buth studies is library copying.
One cutcome is the practical absence of library multiple copying.
Therefore important remaining questions are how, when and where
multiple copies are being made, and in what quantities.

Query 13. Number of pages or exposures copied per year over the
past five years: 1962 -, 1963 -, 1964 -, 1965 -, 1966 -,

Table XITI shows the distribution of total annual exposures,

by reporting libraries, for the years 1962-1966. Table IXb provided

te total annual copying for the year 1967, using the assumptions
made for query Sb. The following table incorporates both:

Number of

Total Number of Pages per

Number of Exposures (or Year Copied

Reporting rages) per Year by Median
Year Libraries  in Units of 1 Million Library
1962 30 14,3 105,000
1963 33 13.9 100 ,000~250,000
1964 25 16.8 " "
1965 42 31.1 " "
1966 55 35.9 " n
1967% 55 40.8 N "
% Increase 83 185 small or none

“From Table IXD and assumptions
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These data show a steady increase in number of reporting
libraries (83 per cent) but more than twice as great an increase
in number of nages copied per year. The annual growth in report-
ing libraries, and in exposures, averaged about 16 and 37 per cent
per year, respectiveiy. This indicates not only more libraries
of fering photocopying services, but increased services. The last
column shows that the total number of copies per year by the median
library remained apnroximately constant. That is, the nuirher of
new libraries offering photoduplication services balanced the in-
crease in copying by established services, so that the median
library did not increase its annual total. This in turn suggests
a way of making a rough check on the total annual copying by
libraries in the U.S. Assume the total number of libraries in the
U.S. reported by the American Library Association for 1967, 24,500,
(This figure omits the smallest units.) Assume the average annual
copying in the U.S. is to the average annual copying of the espe-
cially active 66-library sample in the ratio of 0.09 to 0.75 (i.e.,
in the ratio of the average for the six-libraries to the ratio of
the average for the 65 libraries. The former included several
small libraries, and their sample average is here taken as more
representative of a national average). Then an estimate for the
totel annual copying by U.S. libraries for 1267 is 0.09 X 105 x
24,500 = 2,2 x 107 or 2.2 billion copies per year. (This estimate
has been compared in Section IIR, 3(£), with two other independent
estimates.)

Queries 16 and 17. (16): Estimate of relative ages of serials
or periocdicals copied (in percentages: __ % less than one year,
%1l -2years, __ %3 ~-5years, %6 - 8 years, __ % 9 -

10 years, “__% over 10 years. (17) Estimate relative ages of
monographic materials from which copies are made (in percentages):
____% less than one year, _ % 1 - 2 years, ___% 3 - 5 years,

__ %6 -8years, % 9 - 10 years, ___% over 10 years.

The age Jdistributions of serials or periodicals and monographs
copied is shown in Tables XVI and XVII, Appendix C. These data
indicate an amount of copying which descends scmewhat sharply over
the first decade, as in the case of the copying curves in the six-
library sample, Section IIA, 3(d).

At this poinv il may be appropriate to ask whether the copy-
ing curves are not, in fact, simply "use curves"™ and indicative
of a broader and older phenomenon than that of photocopying prac-
tices. An affirmative answer is provided by a well-known large-
scale use=-study carricd on by the University of Chicago. 7 For
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example, Figure 12 in that study shows a sharp decrease in use (in
1954~ 1958) of monographs with sncce331vel/ older publication dates,
similar to the decreases recorded here for copying. There are mﬂre
rapid decreases (sharper slopes) for the component of sciences; and
laess rapid decreases (flatter slopes) for the component of human-
ities (Pigures 13b and 1l3a resvect”vcly). The same pnenomenon is

——————— ) 11 ~~ 4-:
shiown for uses of serials in 1955-1958: uses o1 scientific serials

(e.g., in Biology--Figure 16b) fall rapidly with age; uses of
serials in the humanities (e.g., Teutonic languages and literatures,
Flgure 16a) £all very little if at all. The general use pattern

for both books and journals, then, is a decrease with date of pub-
lication rapidly (science) and slowly (humanities). It is there-
fore reasonable to assume that the rate of decrease in use-curves
has some relation to their subject-composition. For example, an
overall use curve which tends to fall rapidly would probably con-
tain a large scientific component. However, more research is needed
before we can reliably characterize library type by "use decay
curve.”

The Chicago studies of uses of nonographs and serials were
made in a period before the greatest rise in photocopying. There-
fore the overall pattern of declining use with age since publica-

ion is presumdblj the basic phenomenon underlying the age-
distributions found for copying in the two present studies. The
copying curves may be interpreted as use curves. That is, they
simply represent basic habits and use patterns, translated into,
and perhaps accentuated by, uses of new technology. They do not
appear to be new effects peculiar o the new technology.®

On the other hand, if copying data can be used to represent
use under reasonably broad conditions of the new technology, then
a new data base for research becomes available. Not only the spe-
cific questions of copyright but more general questions concerning
usage relations in other areas of information science may be attacked.
Tt is desirable to verify these types of relations, as they may pro-
vide criteria for quantitative design of information systems.

Query 18, Approximate percentage of scientific and nonscientific
and technical materials copied: % scientific and technical;

“Some older usc curves show a period of rise before falling
off. As technology has shortened the access time between publi-
cation and use, later curves should show this rise-period as
shorter and sno“Lec The curves in Section ITA, Figures 3 and 6,
show the "ideal''--an exponential fall from date of publication.
They represent actual use except for very short intervals near
the start of the curves (t = 0).
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% non-scientific and non-technical htmanities and sccial
sciences).

he estimated percentage of all materials copied represented
by scientific and technical materials is shown in Table XVIII,
Appendix C. Of the 51 libraries reporting, 44 or 84 per cent re-
ported between 41 per cent and 100 per cent of all material copied
as scientific and technical. This result reflects in part the
choice of libraries, i.e., a non-random sample. Nevertheless it
reflects a preponderance of scientific and technical material
copied among the most actively copying libraries in the United
States, and tends to substantiate the same finding in the six-
library study.

Queries 21 and 22. (21): Limits on number of single copies per
user; (22) limits on number of multiple copies of the same item
for the same patron.

Nearly all of the 66 libraries placed no limits (Table XXI),
other than those imposed by eccnomics and personnel, on the number
of single copies of different documents for the same patron. Table
XXII shows that 51,65 or 78 per cent nearly always imposed limits
on multiple copies of the same document for the same patron., As
was found from query 11, libraries appear alert to the problem of
copyright infringement, and interpret a single copy as within
"fair use.™

Query 23, By what process(es) are multiple copies made?

Only 36 libraries replied. For those which did Table XXITI
shows the following practice in making multiple copies

Xerogranhy 6 9%
Silver halide photography  21%
Multilith, DTR and other 10%

100%

Since the quality of copy by the various methods is more
widely acceptable than the respective differences in time to make
copies, it may be dinferred that time was the determining factor
and, perhaps, convenience next. Xerographic equipment appears the
moSt popular at present for rapid, multiple copying.

Queries 26 and 27. (26): Speed of delivery of copies (in per-
centages) % same day, % 24 hours, % 2 days, ---% 3 days,
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% 4 days, % 5 days, % over 5 days. (27) Factors or
priorities governing speed of copying.

The suggestion in query 23 that libraries try to meet the
shortening time requirements for copies by patrons, and demands -
on time of their own personnel, i< borne out by examining Table
XXVI. Fifty per cent of the reporting libraries met 41 to 100
PEr cent of their copy orders the same day. The economic impor-
tance of time is also shown in Table XXVIT. The chief factors in
fulfilling orders (aside from machine speed, availability of
personnel, etc.) were the priorities given by "rush' orders and
by the importance of the requestor. Apparently client status
often was equated witli need to hurry,

Query 29. Charges per page or other unit (break down by copying
process).

Table XXIX shows that most charges per exposure are between
le and 15¢. Aside from a substantial group {about 22 per cent of
the reporting libraries) which make no charge for copies, the
"charge per copy curve" (based on both xerography <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>