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Footnotes

1. The tensions arising from an attempt to strike a balance berween the
theoretical and the practicat ase very apparent in an article by Professor John
Goldring (1987). For a critique, see Kerruish (1988),

2. 'The desize is rational as the evidence indicates that lawyers spend most
time in business law, propercy law and civil litigation (ses, for example, Law
Institute of Victorna 19%0),

3. Milirrpum v Nabalco Piy Lid & The Commonwealth of Ausiralia (1971) 17 FLR
262,

4. This scenario is replicaced all over the world (see, for example, Dhavan &
al 1989).

5.The Law Society of New South Wales lrsues Paperhas adverted to the way
in which prasent selection criteria for admission to law schoot “has resuleed
inlaw students becomingan elitist group unrepresentative of the community
atlarge” {Law Society of New South Wales 1991:5). The concemn of the Law
Secisty is directed towards the expected lack of provision of services for
suburban and country clients as students of privileged status tend to favour
highly paid positions in city commercial law fiems. La Trobe University
proposes 1o break the nexus between law schoo! admission and the ex-
tremely high Higher School Cercificate aggregate for law by not admitting
students into the L.L.B until after as least owo years of university study have
been complered, Iris hoped thar this admissions policy will contribute to
greater socio-economic diversity amongst law graduates, although it has
been suggested that no change in admission based on previous academic
perfarmance is {ikely to have a significant impact on the socio-economic
group whe study law {(Pearce 1991}

6. The atrack culminated in a recommendation by the Pearce Committee
that the School either be phased out or reconstituted (Pearce er 2/ 1987, For
critiques of the Commirtee’s Repor:, see Sadurski, Tay, Ziegert 1987,
Sampfozd 1988).

7. Sponsored by the Law Council of Avstralia and heid at Bond University,
Queensland, 13 to 16 February, 1691, The theme of this conference was “the
complear lawyes”.

8. Solicitors may now be accredited as specialists in particular fieids of
practice in some jugisdictions, an acereditation which is based largely on
practical experience (see, for example, Dunn 1991, Chesterman 1991),

* Inaugural lecoure presented at La T'robe University, Melbourne on 3 June
1991, Ir appears in {1991) H2} Law in Context.  would like to record my
thanks to Jean Crowther for typing the manuscript.

Seumas Miller
Hhodes Dniversity, South Africa

Academic freedom is g rstter of great controversy in South
African universities. There are a number of very different views of
academic froedom and they correspond o competing conceptions
of the nature and function of the university. {The following
renderings of these conceptions are necessarily crude and some-
what unfair, but they serve my purpose here. It also needs to be
noted that in what follows I am concerned only with universities
thar are state funded - as all South African universities are).

Some extol academic freedom as a fundamental right in the
service of the disinterested pursuicof knowledge, andaright to be
defended against interference from the state and other move-
menis or organisations outside the university. This view often
goes with, what is sometimes called, the Ivory Tower model of the
university. On this modet the pursuit of knowledge is an intrinsi-
cally valuable activiry which ought to be undertaken for its own
sake and quite independently of the day to day concerns of the
outside sociery, There are, however, held to be (often unforeseen)
spin-offs from this activity which do in fact benefit the outside
sociery.

Onasecond viewacademic freedom s only a privilege extended
in arder that knowledge be acquired for the good of the commu-
nity, and a privilege behind which elitist educarional institutions
have in fact in South Africa hid their fundamental activity of
serving the politicel and economic interests of the white elite.
"T'his view often goes hand in hand with, what might be called, the
Peeple’s University conception. On this account universities must
be democratised and made ‘relevant’, Yery erudely, the idea here
seems 1o e to wrest control of the university from the forces of
reaction {oypically administrators and acadernics) and place it in
the hands of the progressive forces (mainly students and workers)
s0 as to rnake a wniversity education available to the broad mass of
the people, and 1o ensure that research programmes are pursued
which benefiv this broad mass.

Yet a third position views academic freedom as a somerimes
useful, bur ofien distracting, fetish chat academics have as they go
abous what it is held ought ro be their main business, namely the
tramning of stadents toservice the economy. This view of academic
freedom zccords weil with, what might be called, the Supermarket
modal of the university. According o this conception universities
are in the final analysis shops or factories in which what is really at
issue is the buving, selling and producing of commodities; in this
case sducation. A good university is one in which there is a supply
of courses for which students and employers have a demand. In
this way employers have a supply of skilled Izbour and students
have a {remunerative) carger path,

Now my concern in this paper is not specifically with the
question of the nature and proper function of the university, but
rather with academic freedom, 2nd more specifically academic
froedom in South Africa. However this fatter question cannot be
answered completely independently of the former, Accordingly, [
need tomake clear, albeitin suitably general terms, which concep-
vion of the university | favour, and which, therefore, [ will take as
given for the purposes of my discussion of academic freedom,.

1 sugpest that each of thess three models is seriously deficient.

The Ivory Tower model fails to give due weight to the funda-
mental necds of the sociery in terms of which its existence must
ultimately be justified. And this failure is especially obvious in a
couniry as unjust and as impoverished as South Africa.

* Thanks to lan Macdondzld for comments on earlier versions of this paper.

.

The People’s University model, by contrast, fails to acknowl-
edge the fact that universities are necessarily clitse institutions,
both in respeet of their student intake, and in respect of the
relationship berween staff and students. It is only possible for a
minority to be provided with a university education; and this is
especially so in 2 relatively poor country such as South Africa.
Moreover the relationship between staff and szudents is necessar-
ily undemocratic; it is that of master to apprentice.

Finally, the Supermarket model, in construing knowledge and
learning as commoditics, misunderstands their nature and role
insociety. Universities are, or ought to be, centres of rational
inquiry and of knowledge acquisition and dissemination, and as
such their focusis necessanly wider than the purely economic, and
their role not merely instrumental, but alse critical and
transformative of sociery. This mode! also ignores the face that in
South Africa - due to prior economic and educationai imbalances
- the operacion of market forces alone will not lead to the satisfac-
tion of the needs of the whole society, and especially the needs of
its huge impoverished sector.

I'will therefore take itas givenin what follows that none of these
models is adequate, At the same time [ will take it as given that
each of them highlights something of central sinportance.,

The Ivory Tower model emphasises the nccessarily elitist
nature of universities, and their specialist function as centres of
knowledge acquisition and of rational inquiry. The Peoplc’s
University congeption justifiably draws attention 1o the role that
universities in South Africa havein facthad in serving the interests
of white power and privilege, and correcily redefines that role as
one of serving the comenunity as a whole, and more specifically, in
South Africaat thistime, of contributing to the removal of material
and social deprivation, and political and economic inequality.
Moreover it is 8 model which by building in demeocratic power
sharing at least tries {albeit unsuccessfully) to deal with the fact
that in any society, and especially in highly inegalitarian socicties
such as South Africa, scarce goods - including universicy education
and inteflecrual skills and advanced knowledge - are not given
away, they are acquired by those powerful cnough either te take
them or to insist on a share of them. The Supermarket modei
rightly stresses the importance of the university incontributing, in
particular, to economic development,

Iwilltakeas my pointof entryinto the specificissue of academic
freedom in South Africa, the meaning or definition that has in fact
been given to that term in discussions of academic freedom in
South Africa. In much of the discussion academic freedom has
been implicitly taken to mean freedom of expression - in the sense
of frecedom to communicate and be communicated to - and
relatedly, intellecrtual frecdom - the freedom to develop and
express ideas - for academics and students, On the otherhand the
explicit definitions in currency are in terms of the freedom of
academics to detcrmine what is taught and researched, and 1o
determine who is taught by whom, and whe is 1o receive 2 degree,
and who to fail. If this is what is meant chen academic freedom is
in large part an aspect of institutional autonomy.

Insofarasaperson is free to communicate with othersthey have
freedom of expression, whether they are freely communicating in
the institutional setting of 2 university or not. To insist on such
freedom of expression within the university is to insist on {a
constituent part of) academic frcedom. However, freedom to
determine who is to be taught and by whom, and who is 10 be
awarded a degree, is not freedom of expression. Mor is freedom to
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determine the subjact areas o be taught - as distinet from the
actual content of lectures and tutorials wichin those areas - frce-
dom of expression. Rather these things constitute {in effect) a
demand by the university to have autonomy in respect of deter-
mining the membership (staff and student) of the university, and
of subject areas and educational standards within the university.,

So freedom to determine membership, subject areas and stand-
ards, is not the same thing as freedom of expression; ratheritisan
aspect of institucional autonomy. However, as is the case with
freedom of expression, these matters of academic staff and stu-
dent membership, subject area and educational standard pertain
tethe university as an educational and research institution. Moreo-
ver, like freedom of expression they are quite capable of being
interfered with. Accordingly, the university, in insisting on exer-
cising conirol over them, is insisting on a vulnerable aspect of its
autonomy, and an aspect it has qua educational and research
institution.

Clearly the university ought to have control over the awarding
of degrees and the methods of teaching and researching to be
deployed. This follows from the fact that it is the pre-eminent
authority in the sphere of knowledge acquisition and rational
inquiry. It is that institution charged with acquiring knowledge,
testing claims to knowledge and inducting members of the society
(students} into the procedures whereby knowledge can be ac-
quired and tested.

The university’s authoritative status in matters of knowledge
acquisition and rational inquiry also provides the main justifica-
tion for the university exercising control over who should be
employed as a teacher/researcher. Only the university is compe-
tent to judge who among candidate teachers and researchers is of
the required or highest academic standard and who is not.

This is not to say that the university ought not to be subject to
certain stricturcs. The university oughe not, for example, be
allowed to exclude applicants on the basis of race. Nor s it to say
that there might not be under certain circumstances considera-
tions other than academic merit in play, For example, if there are
two candidates of roughly academic merit but hiring the first
rather than the second will save the university a great deal of
money, then the university may well prefer the first. Or perhaps
weighting is given to the fact that one candidate is a South African
and another not. Another non-academic consideration in South
Africa at the present time is the racial composition of its universi-
ties” staff, The racial composition of staff at Rhodes reflects the
massive (especially) educational privileging of whites at the ex-
pense of blacks in this country. In Scuth Africa academics have
not, and do not, sccure their positions under conditions of fair
competition. So there are and ought to be certain non-academic
considerations in the appointment of academic staff,

The matter of subjects to be taught and areas to be researched
is more difficult. Clearly the university ought to have a consider-
able amount of control in this arca. Once again there is the
justification in terms of the authoritative status of the university
inmatters of cducation and of knowledge acquisition. However, it
would not follow from this consideration alone that the universicy
ought to have full-blown autonomy in this matter, For the wider
society not onty has an interest in the subjects to be taught and
areas to be researched but also has some capacity to makec rational
judgements as to what ought to be raught and rescarched. For
example, in South Africa 2 government may rationally judge that
there is a need for more and better educated school teachers or for
more research into the learning of English as a second language.

Accordingly, the universities’ demand for complete autonomy
in these matters would require further justification. (Here it needs
to be noted that to have autonomy is not the samc thing as to be
free from external influence. Clearly the latter is impossible, but
it is the former that is in question. Of course once an ‘influence’
becomes irresistible then autonomy is undermined, The financial
dependence of universities on the state may be a resistible
influence given the dependence of the state and the economy on
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university trained personnel.} This further justification rests on
the conception of the university as not simply an educational
instrument existing 1o mees the needs of the community as the
community understands those needs, butasacentre and custodian
of racional inquiry, and of knowledge acquisition and dissemina-
vion, within the society; and therefore responsible for, and best
abie ro judge, what knowledge and which inquiries are the most
fitting to be pursued and transmitted.

MNow no dewbt knowledge and understanding are good in them-
selves, and no doubt some knowledge is intrinsically more valu-
abie than ether knowledge t.e., more valuable independently of its
contribution to the satisfaction of ordinary human needs. However
if the univessiry is to be maintained by the state as a centre and
custodian of rational inquiry and knowledge acquisition within the
society it must not only pursue knowledge of its own sake, it must
pursue that knowledge which will benefit society as a whole,

Moreover it is clear that in a society such as present day South
Africa, the pursuit of knowtedge for the sake of the whole society
- and especially the impoverished sections of that society - over-
rides the pursuit of knowledge for its own sake. It follows that the
university ought to be consciously and actively engaging in the
process of determining and pursuing the educationalfinforma-
tiona} etc. needs of the community as a whole, and not simply
pursuing knowledgs for its own sake, and certainly not pursuing it
in a manncr that benefits only certain sections of the community.
To fail to do so is to forfeit its right to autonomy in matters of
subject areas to be taught and research to be undertaken. Histori-
callythe universities in South Africa have notin fact - for whatever
reason - purposefully pursued the educational/informational etc.
needs of the commuaity as a whole.

Finally there is the matter of who ought te be taught. Clearly the
university ought to have a significant say in this; candidates who
would be unable to learn ought not to be allowed to enter, and the
university is the best judge in this matter. Moreover if the
university is to reproduce its stock of tcachers/researchers it has to
be able to attract and select students of high intellectual abiliry,
and only the universicy is comperent to make the required judge-
ments here. However it would not follow from this that: (a) other
bodies or groups ought not to have some say in the determining of
student intake, and (b) purely academic criteria ought to be the
only criteria for determining admission.

In practice in the modern university, student intake (as well as
in fact subject areas to be taught and rescarched) have become
increasingly subject to the pressures of the marketplace, to stu-
dent desires on the one hand, and corporate and state needs and
fundingon the other. Notwithstanding the thetoric - whichis often
the rhetoric of what I have called the Ivory Tower model -
universities have largely become instances of (what [ have called)
the Supermarket model. In so doing, and given the prior economic
and educational imbalances between white and black in South
Africa, universities in South Africa have to a large extent repro-
duced, and therefore further entrenched, the wider apartheid
society characterised, as it is, by white power and privilege. It is
obvicusiy in this context that the issue of student intake needs to
be addressed. (In fact it is in this context that the whole issue of
the role of the universiry in South Africa and of academic freedom
needs to be addressed. Bue this is perhaps most obviously so in
rclation to student intake, since it is only by providing more black
students with university education that the mateer of the imbal-
ance of white to black academic staff and of the imbalance of
wealth and power in the wider society can begin to be addressed
[in so far as they are able to be addressed by the actions of
universities].)

The issues of the extent of, and the mechanisms of cnabling,
black intake into univcersicies cannot be resolved independentlyof
knowlcdge of financial constraints, the needs of the economy, the
numbecrs and quality of black school lcavers, and a variety of other
considerations. Certainly it is by no means clear that itis simply a
matter of expanding universities to accommodate more and more

black students. For it is possibie that the probiem with South
African universitics - aside from lack of finance - is not particularly
that there are 100 few universicy students; South Africa compares
favousably in this regard with the main westemn countries. {Though
care would need to be taken here, given that some of the subjects
taught at some South Africen universities would standardiy be
tzught at non-university tertiary institutions ¢.g. polytechnics, in
50ME OVETSCAs COUNITies, )

Rather the problem might be, firstly, that many of the (espe-
cially black) universitics arc of a very low standards, and, secondly,
that there are too many white university students and oo few
biack students in the (relatively high quality) universities hiscori-
cally set aside for whites. For example, the numbcer of white South
African university students is six times the number of British
university students, relative to population size. At any rate these
are complex matters that [ cannot go into here. Rather I want to
make the following points.

Firstly, no group (white or black) and no individual no matter
what their prior schoo! or other academic achievements or their
parents’ ability and willingness to pay fees, has a right to a
university education. University education {in so far as it is state
funded}is a scarce good distributed to aselect number of individu-
als for the good of the socicty as a whole. (Under the present
system parents pay a portion of the overall cost of the university
education of their offspring. This system is very unjust. It effec-
tively excludes those too poor to afford the fees, and then lavishes
public money in the form of government subsidy on those who are
rich enough to afford the fees. So the rich, but not the poor, are
subsided so that they can gain an education which will provide
them with further opportunities - in the form of career paths - to
become cven richer.) Accordingly, university education ought to
be distributed on the basis of the beneficial results it has for the
soctety as a whole and this is not what has been taking place in
South Africa.

It is sometimes argued - and this argument is understandably
popular amongst white South Africans - that universiry education
{and social benefits more generally) ought to be distributed on the
basis of its source of funding e.g. the taxpayer. This is 2 bad
argument. For in the first place, it fails to consider the socio-
economie system under which these taxpayers acquire that tax-
able wealih. In the second place, the ultimate providers of univer-
sity education are not the taxpayers per se, but those who create
wealth in the society, whether they pay rax or not. In the third
place, from the fact thas someene provides a resource ic simply
does not follew that he or she is entitled to some reciprocat benefit
or is entitled to determine how that resource is to be distributed
or to what end, If itdid foliow, compassion, for cxampie, would be
a logical impossibility, {It may be that, other things being equal,
the morc inteilectually able ought to get university education
ratherthan theless able, since if this were so the benefits to society
wouid be greater. Butatthe momentable blacks are in effect being
excluded to allow {ess able [though better educated] whites to
attend.)

Secondiy, and following from the above, the criteria for admis-
sion to university ought to be determined on the basis of whether
or not applying these criteria will be to the overall benefit of the
society. Obviously academic merit - in the sense of past academic
performance as well as ability - is one such criterion, and an
important criterion. But it is by no means the only one. Other
criteria would include: likelihood that the applicant once trained
will remain in South Africa; utility of the applicant as a role model
for members of unjustly disadvantaged groups; utilicy of the
applicant 2s a member of a social group {African) likely to assume
political power.

T'hirdly, a distinction needs to be made between the qucstmon
of the appropriate criteria of admission and the question as to
which body - the university or the government or whatever - ought
to determinc the criteria. Forsome body other than the universicy

o fix the oriterian would be an infringement of univemnsity su-
tonomy. But ought the university have this sutonomy? Once again
presumably i oughe if iy is discharging the rc:aponsibiiiaica 10 the
wider beuce:‘y as 3 centre of rarional inguiry and knowledge
acquisition and ransmission.

Lt me now turn to the cther component of academic freedom,
namely freedom of expression, or more precisely, intelicciual
freedom. By freedom of cxpression it is generally meant freedom
to communicate and be communicated to. This is freedom to
transmit and receive information, to discuss, to argue, 1o instruce
and be mstructed, and so on. Freedom of expression in this sense
is tigd closely to freedom of thought; the freedom not simply to
hold particular befiefs bus to think through particular positiens, to
construct theories, to imagine possibilities and so on, Freedom of
commusication and of thought in respect of ideas is intelleciual
freedom, and intellcetual freedom s a basic human good and a
rzght which all people have whether within or withous the univer-
sity. It followsthat academics indefending the righr o intellectiial
freedom ought to be defending it not only for themselves, but for
the whole society.

it is inconsistent for academics to protest when their right to
intellectual freedom is infringed yet remain silens when that very
same right is viclated outside the university, Morcover since
intellectual freedom is arightitcannot simply be overridden when
its exercise is in conflict with the collective good. If an individual
* has a right 1o speak out - and individuals do have this right - then
ke or she must be aliowed to speak out cven if this speaking out
is in conflict with the collective good. (There are of course cerain
exceptions to this rule, buz they are just that, cxceptions.)

However within the context of the university inteHectual free-
dom takes on additional significance. In the first place the chief
ends of the university are rational inquiry, the pursuit of knowl-
edge and understandings, and the dissemination of this knowl-
edge and understanding for the general good of the society, Bus
intellectual freedom within the univessicy is a necessary condirion
forrealising these fundamenta! ends. Knowledge and undersiand-
ing are difficult to come by in the most favourable of circum-
stances, In a context of censorship or intimidation or pervasive
ideology their attainment becomes a near impossibility,

In the second place, such knowiedge and understanding must
consistin part in knowledge and understanding of the sociery, and
thercfore of pewerful interest groups and entrenched ideologies
which will resist scrutiny, analysis and criticism. Witness the
cfforts of the Bouth African State to preventitself and its activizies
being known and underswood. In the discharging of its duty to
pursue knowiedge and understanding, and to make kaown such
understanding to the wider society, the vaivessicy will almost
certainly come into conflict with powerful groups and ideslogies
outside - and perhaps within - the university. This is especiaily so
in the case of a highly repressive and profoundly unjust sociery
such as South Africa. Indeed the absence of such conflict would
almost certainly indicate the abandonment by the university of its
duty to pursue and disseminate knowledge and understanding in
these areas. Such conflict will incvitably generate resistance to the
process of rationai inguiry and dissemination of findings on the
part of the university on these matters, In short, there will
inevitably be groups and ideologies which will scek fo undermine
intellectnal freedom within che universicy.

It follows that insofar as academic freedom cmbraces, as it does,
intellectnal freedom: (a) it is 2 fundamental right which all poopie
have; (b} it is 2 necessary condition of the pursuit of the gencral
aims of the university by academics and students - the aims of
ratienal inguiry, and the acquisition of knowledge and undes-
standing, and; {¢) it presupposes, and is (in part)jusziﬁud by, the
duty that academics have to the wider society, to acquarc and
disseminzte knowledge and undcrbtandmg of the society, and do
5o for the benefit of that sociery.
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