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The new free market
orthodoxy

Recent vears have seen the emergence
of a new free market crthodoxy in the
economics of education.

This free market orthodoxy stands for
selling education in the market place, for
private universities, for tuition fees in ter-
tiary education, for private training rather
than Technical and Further Education,
for the continued privatisation of school-
ing and for a radical reduction in direct
public funding of education — although it

We have recommended that
students al universities, CAEs and
TAFEs should be charged fees
equal {0 the estimated marginal
social costs of their places. We have
argued that the exiernal benefits
(i.e. the benefits mot captured by
the students themseives) from ter-
tiary education are probably neglig-
ikle so that the appropriate fees are
voughly eqgual fo the estimated
direct budgetary marginal cost of
places; we have recommended that
simdent assisiance schemes be ter-
minaied snd that subsidised loan
schemes not be infroduced. Crifics
may reply that if these policies were
implemenied most fertiary sindents
would abandon their studies. We
ceriainly expect that many would
respond in just this way; howsever,
we see this not as a defect of our
recommendations but as their chief
merit,

— George Fane,
‘Education policy in
Australia’, Office of
the Eronomic Planning
Advisery Council,
EPAC Discussion
Paper 85/08, Canberra,
Pages 99-100.
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arket education

i5 generally not opposed to taxpayer sub-
sidisation of private ventures.

While strictly speaking education is a
service rather than a material commodity,
the point is that the new free market
crihodoxy wants education to be produc-
ed according to the laws of the market-
place that govern unregulated commodity
production.

The new orthodoxy has gained many
adherents.

It is supported by most academic
economists and business organisations,
and well publicised in the media. It has a
growing infiuence in Canberra.

Free market assumptions about the
desirability of competition, the individual
{rather than social) nature of the benefits
of education, and the alleged inefficien-
cies and inequalities arising from public
provision are entering the language of
education debate as a sort of new com-
mon sense that all parties to the debate are
meant o take for granted.

But orthodoxies are not always right. A
close examination of the policies of some
leading frec market thinkers shows just
how disastrous they would be if fully ap-
plied to the education system.

Adam Smith and the origins
of the freemarket line

The free market theory of education
has its origins in the work of Adam
Smith, whose book The Weaith of Na-
tions {1776) is relied on as a sort of bible
by the new right.

it was Adam Smith who first conceived
of education as a process of individual in-
vestment in Auman capital, and argued
that the social benefits of education were
equivalent to the sum of the private
monetary benefits accruing to individuals
— the increased earnings resulting from
education and training.! ;

In Smith’s view, sacial prosperity was
maximized when individuals were free o
compete against each other without state
interference. The ‘invisible hand’ of the
market guaranteed the optimal outcome.
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41, Departmeni of Scienee/(OECD, Policies
and Ihrections for Science and Research,
Interim Conterence Summary, Canberra,
MNovember 1986

Simon Marginson

Research Officer
Australian Teachers’ Federation*

Hence Smith favoured private educa-
tion, which in any case was the dominant
form of education provisicn in this day —
one hundred vears before the first systems
of universal public primary education
were established.

The ideas that education is a process of
individual investment in human capital
and that its social value could be reduged
to its economic value, measured by ad-
ding up the increased earnings to educated
individuals,? lay largely dormant until the
1950s.

They were then revived by economists
of education such as G.5. Becker who
sought to explain the unprecedented
period of post-war economic growth
through exaggerated claims about the ef-
fects of education. Many educationists
seized on these claims as a useful argu-
ment for increased resources {an argu-
ment that fell flat after the world-wide
recession of 1974 and 1975).2

Although many of the economists ad-
vocating a human capital line were Keyne-
sian advocates of the role of government
rather than neo-classical free marketeers,
at heart the human capital theory always
was uncosmnpromisingly individualist and
was most consistent with a free market
‘neg-classical’ approach to economics,

Milton Friedman on education

The modern guru of the new right,
Chicago-school economist Milton Fried-
man, was the first to systematise the free
market human capital view of education.
Friedman argued that;

Vocational and professional schooling

. Is a form of investment in human
capital precisely onolagous io invest-
ment in machinery, buildings, or other
forms of non-human capital. Its func-
tion Is to raise fhe economic produc-
tivity of the human being. If it does so,
the individua! js rewarded in a free
enterprise society by receiving a higher
return for his (sic) services than he
would otherwise be able to command.

This difference in return is the

economic incentive to invest capital

whether in the form of g machine or o
human being,

in both cases, an individuna!
presumably regards the investment as
desirable if the extra returns, as he
views them, exceed the extra costs, as
he views them. In both cases, if the in-
dividual undertakes the invesiment and
if the staie neither subsidizes the invest-
meni nor taxes the return, the in-
dividual (or his porents, sponsor or
benefactor) in general bears ail the ex-
tra costs and receives gll the exira
returns;: there are no obvious unborne
costs or unappropriable returns thar
tend fo make private incentives diverge
systematically  from those that are
social{y gpproprigte ¥

The points to note here are that Fried-
man saw vocational education solely in
economic terms, and assumed like Smith
that the social benefits of education were
equivalent to the sum of the private
benefits to individual investors operating
on a free education market, i.e. that there
was no case for government funding of
vocational education because there were
noe social benefits independent of the
benefits to private ‘users’ of education.

He suggested that the only form of
government intervention should be the
provision of loans to Individuais, to be
repaid from future earnings — possibly
through the income tax system. “‘In this
way, the individuals whe received the
training would in effect bear the whole
cost . . . provided the calculated earnings
reflected all relevant returns and costs.
The free choice of individuals would tend
to produce the optimum amount of
investment,’’s

Friedman saw eguality in education
merely as a matter of providing everyone
with free opportunities to invest® {that is.
providing they could raise the necessary
money to de so}.

Primary education was treated some-
what differently 10 vocational education
in Friedman’s schema, He acknowledged
that there were some social benefits in the
provision of schooling, albeit limited to
the elementary school vears.

Moting that education could provide “*a
minimum degree of literacy and
knowledge” and “‘widespread acceptance
of some common set of values’, Fried-
man said that there were significant
“neighbourhood effects” in the first few
years of schooling — effects that vielded
gains to all ¢itizens.”

These neighbourhood effects were seen
to diminish and disappear at later levels of
education, especially at the higher educa-
tion stage, on the curious ground that
there was less agreement on the desired
content of education once the three Rs
had been left behind,

Friedman did not see the general educa-
tion of all citizens to the end of secondary

school as necessary; society’s general in-
terest extended only 1o ensuring that ““the
exceptional few’” received an education
because ““it is they who are the hope of the
future.””® He was an uneguivocal elitist.
In a later work, Friedman suggestad
that compulsory school attendance laws
WEre TnoL mnecessary to  puaraniee the
desired minimum degree of literacy and
knowledge, and should be abandoned.?

The voucher system
While Friedman expressed a preference
for making parents pay all of the costs of
schooling {even in the elementary school
years) with subsidies to the needy only in
“extreme cases’’,!® he proposed the
voucher system as a compromise:
Goveraments could require g mininum
level of schooling financed by giving
parenls vouchers redeemable for o
specified maximum sum per child per
year if spent on ‘approved’ educational
services. Parents would then be free o
spend this sum and any additional sum
they themselves provided on purchasing
educafional services from an ‘approv-
ed’ institution of their own choice. The
educational services could be rendered
by private enterprises operated for pro-
fit, or by non-profit institutions. The
role of government would be limited to
insuring that the schools met certain
minimum standards. !

Accordingiy Friedman argued for the
‘‘denationalisation’” of schools. Public
schools in name would still exist, but via
the voucher system parents wouid receive
an equivalent sum whether their student
children attended private or public
schools.

This would permit direct competition to
develop which in turn, he claimed, would
improve the standard of all schools. Fur-
ther, individuals’ cheices would be widen-
ed: the market would “permit each to
satisfy his own taste’’. And “‘new sorts of
private schools could arise to tap the vast
new market,”’

Friedman said that under his proposals
the public costs of schooling wounld be
reduced but overall expenditure on educa-
tion could well rise because of increased
private expenditure'? - a doctrine attrac-
tive to governments looking for ways of
reducing the total education budeet,

In higher education Friedman argued
for fees corresponding to the full cost of
services, to be partly paid through
another voucher scheme.

Friedman’s Australian
followers

The ‘free market revolution’ in
economic thought after the 1974/1375
recession brought Friedman’s ideas to the
forefront of professional and political
debate.

The Liberal Party first tpok up the
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voucher plan in its 1975 pre-election
policy, while stil in opposition, The
Fraser Government did not move to im-
plement vouchers because of the likely
resistance from Siate Departments and
education interest groups, preferring in-
stead 1o step up the per capita funding of
private schools and foster the develop-
ment of new private schools. 3
Meanwhile, the new right was popular-
ising the free market approach. The first
clear official recognition of Friedman’s
educational ideas in Australia occurred in
the year the Thatcher Government was
elected in the UK — in the decision to
publish, in the Fraser-appointed Williams
Committee’s report on education and
training, an Appendix by ' Professor
Richard Rlandy of Flinders University.
Blandy concentrated on post-school
education. He proposed that ““the burden
of financing post-secondary education be
shifted progressively from taxpayers at
iarge to taxpayers who have been students
of the institutions (and who have,
therefore, reaped direct benefits in greater
earnings or consumer satisfaction or
both™} and also that institutions charge
fees intended to cover the whole of tuition
in order to transfer costs to the *‘direct
beneficiaries of the services' .14

“The first clear official
recognition of Friedman’s
educational ideas in Auns-
tralia occurred in the year the
Thaicher government was
elected inm the UK . . .7’

The Blandy paper urged a graduate tax
as proposed by Friedman and & mix of
public and private institutions in piace of
the public higher education system. He
suggested that all post-school students
receive a “‘standard grant”’ — an educa-
tion voucher — and be eligible for access
to a governmeni-administered [oans
scheme.

zeorge Fame’s proposals

With the debate shifting further to the
right, in 1984 George Fane of the
Australian National University prepared a
paper for the Federal Government’s
Hconomic Planning Advisory Council
{EPAC) that was a fuller exposition of the
free market human capital approach and
one more {aithful to Friedman.

Fane’s view of education was entirely
individualisi. ““In terms of its intrinsic
economic characteristics education is a
private good not a public good”’, he said.
For society as a whole the net external
economic benefits of education’ were
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regarced as zero, with the possible excep-
tion of research, and the non-economic
axternal benefits were limited 1o the
elementary schooling years — although he
admitizd that the relevant data on exter-
nal effects was lacking. !’

Hence in his ““first best” policy pro-
posals Fane called for complete privatisa-
tion of education, and the abolition of all
governmen! subsidies to schools, TAFE
and higher education apart from vouchers
in the early vears of schooling. The latter
proposal arose because like Friedman,
Fane considered that elementary schooi-
ing should be guarantesd by government;
he argued for compulsory schooling up to
the end of ¥Year 6 {a four year reduction in
the present school ileaving age} and
voucher funding up to and including Year
8.

Realizing that his first best policy was
uniikely to be implemented, Fane’s fall-
back position was voucher funding of
secondary schooling, experiments in
privatisation of schooling, tertiary fees
ideally set at the level of ““the estimated
marginal sccial cost®” of the places,’® the
complete abolition of tertiary student
assistance and open-market student loans
rather thasn a subsidised ioans scheme.

“To finamce research, Fane
recommended that the ex-
isting wages of academics be
reduced by one quarter and
that all academics receive
three months’ unpaid leave.
Academics would them be
able ¢ compete for this
money in order to cover their
research activities,”

To finance research, Fane recommend-
ed that the existing wages of academics be
reduced by one quarter and that all
academics receive three months unpaid
jeave. Academics would then be able to
compete for this money in order to cover
their research activities. !’

Fane’s most original suggestion was an
uncempromising  development of the
human capital approach: the establish-
ment of a market in tertiary places,

Cn the basis of Year 12 scores, students
wouid be allocated a ticket; the higher the
score, the higher the value of the ticket.
Students who gained entry would then be
able to seli their entry ticket — their partly
developed human capital — to the highest
hidding unsuccessiul student,

He argued that this would encourage
the most able students to seek entry into
the courses with highest value and en-
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courage all students to value education
more than af present, '8

The effect of the scheme would be to
redistribute tertiary places and ultimaiely,
labour market credentials, on the basis of
an unambiguous capacity to pay, but
Fane sald equality was outside his
paradigm: “*a guestion for philosophers
and not for economists™ . 1?

Moves towards privatisation in
Australia

Bizarre as some of these ideas appear to
many people, the real world education
system i3 moving closer to them.

In higher education contracting out of
research is well established, and full-cost
fee-based overseas marketing and general
student fees at $250 per annum have been
intreduced. Institutions will be permitted
{o retain 30 per cent of collected fees for
their own use, inculcating an endogenous
incentive to create the ‘user pays’ system
against student resistance.

The Bond private University project
has not been opposed by the Australian
Vice-Chancellors” Commiitee and now
has reasonabie prospects; if it does
become established, other private tertiary
institutions can be expected to foilow.
Planning of the Yanchep privaie ‘annexe’
of the Western Australian Institute of
Technolegy campus is now also well
advanced.

The privatisation of schooling con-
tinues. Under the Hawke Government’s
present policy, Federal per capita grants
to private schools will increase each year
in real terms until at least 1992, and rising
government grants are a direct cause of
increased private school enrolments. The
drift of enrciments to private schools
threatens to very seriously undermine the
standing of public schooling in the longer
term.

““The Committee for
Economic Development of
Australia (a major corporate
think-tank) has urged that
private schools receive the
same level of funding as
pubiic schools.”’

It would be unwise to assume that the
highwater mark of the privatisation tide
has been reached. The Commitiee for
Economic Development of Australia (a
major corporate think-tank) has urged
that private schools receive the same level
of funding as public schools.?® In May
1986 the draft Liberal National Party
policy on scheools urged that a voucher
system: be introduced in the form of
education credits and that extra credits
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would be provided to private school
students from needy families, thus pro-
viding parents with an incentive to switch
from public to private sectors. The draft
coalition pelicy alse proposed the com-
plete withdrawal of the Federal Govern-
ment from special program fuanding of
disadvantaged students with specific
needs, such as students from depressed
working class zones and migrant
students.?!

“Whichever party or parties
are in power in Canberra, the
pressure for privatisation will
continue,”’

The present Labor Government has
been responsible for increased subsidies to
private schools, tertiary tuition fees and
overseas marketing of courses.?® The last
move has opened the door to the large
scale privatisation of higher education.??

Whichever party of parties are in power
in Canberra, the pressure for privatisaticn
will continue. The implications of the free
market policies therefore require ths
closest scrutiny and the widest public
debate.

Implications of free market
policies

To the extent that the present educaticn
system is allowed to develop along the
lines chosen by the free marketeers, the
following practical consecquences would
result:

1. Marrewer education around
vocational ends

There would be 2 radical reduction of
secondary education and post-school
education to vecational education, with
much greater emphasis on education’s
credentialling function at the expense of
its broader educational function.

While people are not simply human
capital, and would continue to seek non-
vocational as well as vocational benefits
from education, high cost fees would
force students and their {amilies to con-
centrate on vocational rewards. Pro-
ducers of education would be obliged to
narrow and shorten courses around more
specifically vecational objectives.
Teaching, lcarning and research in the
humanities, social sciences and pure
sciences would be severely weakened,
undermining society’s culiural production
and its long term knowiledge base.

There would be earlier specialisation
and reduced general education at the
secandary school stage.

2. Lower level of participation in
education

There would be a lower level of par-
ticipation in  education, especially in
higher education. High cost fees and the
increased role of private schools would
reduce effective demand for education.
For poorer families first priorities would
continue to be food, housing, clothing
and basic health. Participation in educa-
tion would drop sharply during pericds of
econpomic downturn, throwing many
educational insfitutions into crisis and
producing skilled labour shortages in the

fonger term,
But this reduced participation would be

supported by at least some free market
human capital economists. For example,
amidst national efforts to raise educa-
tional participation Fane said in 1985
that:

We have recommended that studenis at

universities, CAEs and TAFEs should

be charged fees equal io the estimated
marginal social costs of their places.

We have argued that the exiernal

benefits (i.e. the benefits not captured

by the studenis themselves) from ter-
tiary education are probably negligible

§0 that the appropriate fees are roughly

equal to the estimated direct budgetary

marginal cost of the places; we have
recommended that student assistance
schemes be ferminated and that sub-
sidised loan schemes not be introduced.

Critics muay reply that if ithese policies

were implemenied mosi fertiary

students would abandon their sindies.

We certainly expect that many would

respond in just this way; however, we

see this not as a defeci of our recom-
mendations but as their chief merit, in
essence our argumen! is that govern-
ment regulations and subsidies are
cqusing students at tertiary institufions
to obtain tuition and other services
which are valued far below thelr costs
of production, and that efficiency
would, therefore, be increased if some
of the resources currently devoted to
tertiary education were re-gllocated in-

to more highly valued activiiies 2
3. Less education would be produced

Less education would be produced in
both the absolute sense {corresponding to
reduced participation} and also in a
relative sense. Institutions would have a
strong incentive fo increase efficiencies
and in some cases, profits, by minimising
the educational services provided for a
given consumer doliar.

Many instituiions weouid also have to
devote a substantial part of their
resources to marketing themselves rather
than using those resources for teaching
and learning.

4. The quality of education wounld
decline

The quality of seme education would

decline through the shortening of courses
and reduced general education content,
and more emphasis on gaining oredentials
at the expense of gaining knowledge and
creativity; and also because of the effects
of market competition on certain institi-
tions, such as some of the remaining
public schools,

For example, under a voucher scheme
all of the present public schools would be
competing directly with each other and
with private schools for students and a
more pronounced hierarchy of schools
would rapidly emerge,

Weaker schools, such as those whose
communities could ill-afford to supple-
ment their vouchers with private funding
(for exampie, those in working class
zones} would deteriorate as the better-off
parents took their children efsewhere,

To some extent, this ‘residualisation’ of
public schools is already occurring under
the present impact of privatisation. The
difference is that in a deregulated system
these weaker schools would no longer be
backed by gnaranteed Government
resources and would face bankruptey and
educational coilapse.

It is often claimed by advocates of
privatisation that their policies would in-
crease quality by quickening market
responses and penalising weaker pro-
ducers, but the market approach would
turn some stronger producers into weak
producers.

Further, educational innovation would
be risky in market terms, discouraging im-
provements. As Blaug said, ‘‘To argue
that competition wiil necessarily improve
education as it has improved the quality
of auwtomobiles is mere dogma.”"

5. Privatisation is bad economics

A privatised system would actually be
economically disfunctional in a number
of ways.

An effective general education is
necessary {0 vocational training, and
earlier and greater specialisation in educa-
tion and training wonld result in less flex-
ibility and adaptabiiity in the workplace.
The elimination from education of many
of the present students would certainly
lower the general educational level of the
workforce, which could contribute to a
reduction in productivity,

The immediate financial interests of in-
dividual ‘investors’ in education do not
always coincide with the long term in-
terests of the economy. But the absence of
comprehensive Government planning
would make it impossibie to effectively
address new economic needs until they
had started to directly and visibly affect
demand for labour.
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Lead times in education are long; it
takes some years (o esiablish new institu-
tions and new courses in response Lo new
needs, and unlike a properly planned
system, a market system would be unable
{0 anticipate the pattern of demand for
labour in advance.

Given the boom/bust nature of the
business cycle, supply of skilled labour
and demand for skilied labour would
therefore tend to be radically out of syn-
cronisation,

6. Access would depend on private
capacity to pay

1t is obvious that effective participation
in education would depend more on
private capactiy to pay than at present —
not only because of the level of private
costs, but because Governments would no
longer be obliged to provide high quality
public education available to all students,
whatever their private capacity.

In such a system those social groups
already disadvantaged economically and
in access to the total education system
{women, aboriginal students, students
from non-English speaking backgrounds,
poorer students) would clearly become
more disadvantaged.

Given that access to credentials is one
factor influencing labour market out-
comes, increased inequality in access to
education would increase inequality in ac-
cess to the labour market, all else being
equal.

7. Democracy and freedom would
be reduced

Finally, a system in which education
was treated as a private good (rather than
a public good that is everyone’s right)
would weaken democracy and reduce
social and individual freedom, as well as
social equality. The provision of educa-
tion as a public good has widened
knowledge and social interaction and
thereby increqgsed freedom. As Wilenski
has stated:

Critics concentrate on the resiriction
placed on the individual by government
lews and regulation but fail to see the
new positive opportunities to exercise
freedom that government intervention
has also provided. It was the interven-
tion of government that gave the bulk
of people individua! freedom to pursue
their own life choices by liberating them
Jfrom the fear and the reality of extreme
poverty at a time of economic hardship,
Jrom the burden of industrial deaths
and injuries, from urban blight, from
exploitation of their labour, and from
consumer fraud. The growth of govern-
ment programs provided them with the
mearns through public services such as
educational fraining fo have the capaci-
ty fo make these individual choices
meaningful. %6
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Freedom of information
and universities — in the courts’

Emplicit in the views expressed . . . is a fundamental assumption that,
if any change in the University’s Ph.D. examination system is to be
made, it should not be imposed upon the University from outside but
result from the University’s free choice after it has fully considered the
matier. That pssumption is . . . inconsisient with the requirements of the
FOI Act. (The Administrative Appeals Tribunal in Healy and AN,

The days when universities could be seem as . . . independent fiefdoms

of opinionated academics are drawing te 2 clese. {The Hon. Justice
M.D. Kirby CMG, Chancellor of Macouarie University)

{raham Greenleaf
Faculty of Law,

University of New South Wales

Universities and colleges in Australia
are beginning to appreciate the implica-
tions of freedom of informatiou legisla-
tion for their operations, prompted in
part by a number of cases concerning uni-
versities under Commonwealth and Vic-
torian freedom of information legislation.
Similar legisiation has been proposed in
other States. The Commonwealth Privacy
Bilt 1986 and associated legislation, if
epacted, will introduce substantial new
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rights and amend existing freedom of
information legisiation. Of the elements
of the ‘new administrative faw’, these are
the newest.

The Commonwealth enacted Aus-
tralia’s first freedom of information (Fol)
legislation, the Freedom of Information
Act 1982 (hereinafier FOJA4)?, Victoria is
the only State t¢ have introduced Fol
legislation (hereinafter Vic, FOIA)Y,
although the New South Wales Govern-
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ment introduced a Bill in 1983 (here-
inafter NSW FOIB).

Tertiary education institutions have
reasons for concern regarding this legisia-
tion, because it is drafted with govern-
ment Departments and government
trading corporations primarily in mind,
not teaching or research institutions.
Uuiversities and colleges have many func-
tions common (o other agencies subject to
Fol: managemen: of properiy; recruit-
ment and supervision of administrative
staff; health and salety concerns; finan-
cial matters etc. All of these functions
may result in the creation of documents
which are subject to Fol requests. The
problems that such requests raise will be
little different from those faced by any
large instrumentality, and just as various.

However, there are certain functions of
universities and colleges which, while cer-
taiuly not unigue, are unusual enough to
deserve special consideration. These in-
ciude the mainienance of student educa-
tional records, student assessment

methods, the promotion system  for
academic staff, the organs of academic
government at all levels, and research ac-
tivities (both applications and work in
DICETEsS).

This articie surveys the main Fol cases
in which institutions of higher sducation
have been parties, to illustrate the effect
that Fol is having on some of these ac-
tivities of academics and academic
administrators. Such a case-oriented ap-
proach will not provide comprehensive
coverage of all the Fol issues, or cases,
which could be relevant to academic in-
stitutions, but shouid serve to give those
unfamiliar with Fol an insight into the ap-
proach that tribunals and Courts have
taken toward academic institutions in the
implementation of Fol. The discussion
concentrates on the Commonwealth
FOIA, with references to Victorian
developments where appropriate.

The following aspects of the activities
of academic institutions are discussed:
Student records; Assessment methods;
Academtic promotions; Research applica-
tions; Research in progress; Academic
government; Amendment of personal
records; ‘Documents of an agency’; and
The deliberative process exemption.

The main Fol cases which have involv-
ed academic institutions are discussed
under the aspect of academic activities to
which they are most relevant. These cases
include: Re James and the Australian Na-
tional University; Re Healy and the Aus-
tralian  National University;, Hart v
Monash University; Re Ascic and Aus-
tralian Federal Police; Re Wertheim and
the Department of Health; Re Baueris
and Commonwealth Schools Commis-
sion, Department of Education; Re Burns
and the Australian National University
{No 2}); Re Setterficid and Chishalm In-
stitute of Technology, Re Horesh and
Ministry of Education; and Re Burns and
the Australian National University (No
i).

Basic principles of freedom of
information

For those unfamiliar with Fol, a sum-
mary of basic principles and principal sec-
tions follows. Much of the subsequent
discussion of cases assumes recognition of
the different exemptions under the FOI4
and Victorian FOIA.

The basic concept of freedom of
information is that every person should
have a right to obtain access to all
documents of government agencies,
without having to show a reason or in-
terest which justifies their obtaining such
access, unless there is good reason to deny
them access, In other words, the onus is
on the government to show why access
should be denied. Such an approach to
government documents was foreign to
Anglo-Australian law. and administration

unti] the Commonwealth FGL4 of 1982,
which was partly inspired by United
States precedent’, The Act was soon
amended by the incoming Laber govern-
ment, implementing some of the recom-
mendations of a2 1979 Reper® of the
Senate Standing Committee on Con-
stitutional and Legal Affairs, particulariy
in reducing the scope of some of the
exemptions to access. At present, that
Committee is Te-reviewing the Act after its
first three years of operation. It has con-
cluded its hearings and is finalising its
Report.

Right to access Every person has a legally
enforceable right to obtain access to a
document of an agency, other than an ex-
empt decument’. Such a prima facie right
does not depend upon the person having
an interest in obtaining access, or a reason
for so desiring®. This contrasts with other
legal rights the enforcement of which may
incidentally provide a person with access
to documents, but only because access to
the document is necessary for the protec-
tion of some other right or interest?.

‘Agencies” Universities and colleges of ad-
vanced education are included among the
agencies covered by the Commonwealth
and Victorian Acts, as well as the NSW
Bill'Y, The FOIA only covers the Aus-
tralian National University and the
Canberra College of Advanced Educa-
tion, as only they are established by Com-
monwealth legislationt?!.

‘Documents’ Access is limited to
‘documents’!2, but a request may relate to
all documents of a specified class, kind,
or subject-matter if its satisfaction would
not substantially and unreasonably divert
the resources of the agency from its other
operations'3,

‘Document of an agency’ Only a ‘docu-
ment of an agency’ is accessible, which
means a document in the possession of the
agency ‘whether created in the agency or
received in the agency’#¢.

¥d documents A document is exempt if it
became a document of an agency more
than five years before the FO/4 com-
menged (i.e. before 1 December 1977},
unless it contains information relating to
the personal affairs of the applicant, in
which case there is no time limit!s.
Exempt documenis Of the categories of
exempt documents specified in the FOIA,
5s33-47, the following exemptions are
most likely to be applicable to universities
and colieges:

2 Deliberative process If documents con-
tain opinion or advice for, or record the
deliberations of, the deliberative pro-
cesses involved in the functions of an
agency (s36)!5. Such documents are often
referred to as ‘internal working docu-
ments’;
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s Property interests If disclosure would
have a substantial adverse effect on the
financial or property interests of the agen-
oy {3397,

+  Dxgmination methods If disclosure
would prejudice the effectiveness of pro-
cedures or methods for the conduct of
fests, examinations or audits, or the
attainment of their objects {s40({1}a} and
ILHRS

= Personnel maenagement If disclosure
would have a substantial adverse effect on
the management or assessment of person-
nel, or the conduct of industrial relations,
By the agency {s40(1)(c) and {(e})!%;

s Agency operations I disclosure would
have a substantial adverse effect on the
proper and efficient conduct of the opera-
tions of an agency (s40{1)}{d)=;

s Privacy If disclosure would involve the
unreasonable disclosure of another per-
son’s personal affairs (s41)!;

& Commercial information If a document
would disclose (a) trade secrets or (&)
information with commercial value which
would be diminished by disclosure or (c)
information which would unreasonably
adversely affect a person in his husiness
and professional affairs, or an organisa-
tion’s business, commercial or financial
affairs??, or prejudice the future supply of
information to the agency. The person or
arganisation referred to is most likely to
be a third party other than the agency
(s43)%%;

e Confidentiality IT disclosure would be a
breach of confidence (s45)%.

For a document to be exempt under
ss36, 39 and 40 its disclosure must also be
contrary to the public interest?*, There is
no explicit?® public interest requirement in
5541, 43 and 45, This difference is vital,
because, while it is often relatively easy to
establish that documents come within one
of the exempt categories, it is often far
more difficult to establish that disclosure
would not be in the pubiic interest. The
uuiversity or college has the onus of estab-
lishing this??. There are roughly similar
public interest requirements in the Vic.
FOIA, including the confidentiality
exemption. In addition, s50(4) allows the
Tribunal to override any of the above
exemptions {cther than the privacy
exemption) if the public interest so re-
quires. The NSW FOIB has no relevant
public interest requirements.

Other classes of exemptions could
occasionally be relevant, for exampie in
defence-related research, or in relation to
2 university’s legal advice?®,

While the exemptions obviously have
significant overlaps, one exemption may
not be construed as being limited by any
other exemption: they stand indepen-
dently?,

Amendment of personal records A person
may request amendment of a document to
which access has been granted under the
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