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INTRODUCTION

AC K JJER9R9OR1ZS

EMECTOR,CEMTER, OICI EDISCATOOM POLOCY

oday, a child with a disability is expect-
ed to attend the local public school and
to finish high school with a diploma
and perhaps go onto college. Further,

children with disabilities are mostly taught in regu-
lar classrooms while they are in school. These
events are now so commonplace that we do not
realize how different they are from the past.

Over the last 25 years, a major achievement in
American education has been the expansion of
schooling to include all children with disabilities.
Not only are children with physical, mental, and
other disabilities attending school in record num-
bers, but they are also progressing farther in school-
ing than ever before. Moreover, students with dis-
abilities are going on to institutions of higher
education in record numbers and then finding
employment. (Specific data about these and other
accomplishments can be found in the publication
of the Center on Education Policy and the Ameri-

'can Youth Policy Forum, entitled Twenty -five Years of
Progress in Educating Children with Disabilities: The Good

News and the Work Ahead.)

The country should take pride in these accom-
plishments, which have provided an opportunity
for a good and productive life to so many children.
Although difficult to achieve, it shows what we can
do when we set our minds to it.

The main federal statute promoting these devel-
opments is the Individuals with Disabilities Educa-
tion Act (IDEA). In 2002, the Bush Administration
and the Congress will consider the renewal and
revision of this law. The upcoming debate about
IDEA is very important because this law guaran-

tees' children with disabilities the right to a free
appropriate public education. This rights-based
approach makes IDEA unique among federal edu-
cation laws.

To assist'in the upcoming deliberations, the Cen-
ter on Education' Policy asked three outstanding
experts in special education to write papers advis-
ing on whether and how IDEA should be changed.
Tom Hehir served as the director of the Office of
Special Education Programs in the U.S. Depart-:
ment of Education. Lawrence Gloeckler is the
longtime director of special education for New
York State. Margaret McLaughlin heads a noted
center on special education at the University of
Maryland. (More extensive biographies can be
found at the end of this volume.)

NOt only are children with physical, mental, and

other disabilities attending school in record

numbers, but they are also progressing farther

in schooling than ever before.

Each of these three experts is strongly committed
to the education of children with disabilities, and
each can draw on decades of experience in offering
advice. At one level, their papers show different
attitudes about the desirability of changing the
Individuals with Disabilities Education Act and the
extent of such changes. Hehir would generally pre-
fer to wait for full implementation of the amend-
ments to that Act adopted in 1997, since those
changes address some of the problems being dis-
cussed today. Gloeckler urges faster action to
address the difficulties he sees in the system he
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administers in New York. McLaughlin argues for a
fundamental rethinking of the_premises of 'special
education and, by extension, for basic changes in
the federal statute.

At another level, though, the three authors agree
on the large issues facing special education, and
they propose some common solutions. In a way,
their main dis-agreement is about the urgency with
which they believe these issues must be addressed.
The common problems they have identified are the
following three:

I. CADEMOC OMPROVEVIENT. Now that the
doOrs of the schoolhouse have been opened for
children with disabilities,, the logical next question
is whether these children are receiving an educa-,
tion that will prepare them for further education

Now that the doors of the schoolhouse have

been opened for children with disabilitie, the
logical next question is whether these children

are receiving an education that will prepare
them for further education and job training
after high school.
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and job training after high school. All three authors
agree that children with disabilities are not current-
ly receiving the education they will need to succeed
in life and that the law should clearly state the need
for these children to succeed academically. Hehir
contends that the 1997 reauthorization set the right
direction by incorporating academic goals into the
individualized education program (IEP), the
mandatory document that spells out the individual-
ized services to be provided to each child with a dis-
ability. Gloeckler shows impatience with the low
levels of academic achievement among children
with disabilities as a group, especially those in the
central cities. He also raises the question of how to
help those children with disabilities who have pro-
gressed in school but have not attained the high lev-

els of academic achievement now being demanded
of students seeking a high school diploma,
McLaughlin proposes that the concept of a "free
appropriate public education" ought to be defined
in terms of a child's progress toward a'set of dis-
trict or-state standards.

2. PAPERWORK AND COMPLEXOTY. A nearly
universal complaint is that the IDEA leads to too
much paperwork and that teachers and other
staff ate leaving special education due to the com-
plexities of the IEP and the federal law's due
process procedures. Hehir argues that the 1997
reauthorization will eventually lead to less paper-
work. Gloeckler asserts that, for whatever reason,
such good intentions have not produced the
desired results and that much greater urgency
must be directed to simplifying the system.
McLaughlin argues for a fundamental simplifying
Of the system by adopting one of two options:
either to limit special education to students whose
disabilities are verified reliably and irrefutably,
or to limit special education to children with
clearly defined developmental disabilities and to
those who do not succeed in the regular system
after intensive interventions.

3. FUNDONG. A much-debated issue is the cost of
implementing the services and procedures for chil-
dren with disabilities that are required by the
IDEA. A particular concern is the gap between the
current federal contributibn of about 17% of the
extra costs of educating children with disabilities,,
and the commitment in the IDEA that the federal
government would eventually pay for 40%- of these
costs. The authors understand the need for
increased funding for IDEA. Hehir suggests that if
full funding is not achievable at present, then the
more immediate objective should be to provide tar-
geted full funding for children with significant dis-
abilities. All three writers also agree that funding
should be provided within general eduCation to
support a range of services for children who are
having difficulty in school, so that fewer children
will need to be referred to special education. In
other words, the choice should not be an "all or



nothing" one, whereby children must either be
referred to special education to receive additional
services or be left without the extra services they
need to succeed in school.

In summary, the three common themes of these
papers are a greater emphasis on academic
achievement for children with disabilities, a reduc-
tion in paperwork and complexity, and better fund-
ing of IDEA and other support services for chil-
dren who are lagging behind in general education.
The authors refer to other problems, such as the
over-identification of minority children for' special
education; the need for incentives to attract teach-
ers to the field, better coordination of services pro-
vided by different state and local agencies, and the
unique discipline rules applying to children in spe-
cial education. The authors also propose some use-

Rethinking Federal Education Programs for Children with Disabilities

ful solutions to these dilemmas. These papers are
well worth reading.

The Center on Education Policy thanks these three
outstanding individuals for their contributions. They
have provided much useful thinking to help guide
policymakers in the task of improving the IDEA, and
we are very indebted to them. All three have devoted
their professional lives to the education of Children
with disabilities, and that dedication shows through
their papers contained in this volume.

We also would like to thank our funders for
making this publication possible, especially" the
Joyce Foundation and its officers, Warren Chap-
man and Peter Mich. Warren Chapman has
shown an especially keen interest in promoting a
better education for disabled children.
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SUMMARY OF PAPIER BY THOMAS HIEHOR

PRH\ICOPLES THAT SHOULD GUDE THE REAUTHOREATOOM OF THE
01NIDOVODUALSWOTH IDDSABOLMES EDUCATRDIM ACT (ODEA):

(II) As much as possible, this reauthorization of IDEA should focus on reinforcing existing law
and should avoid statutory changes. Though some changes will be necessary to implement
the recommendations contained in this paper, major changes should not be made at this time
in the basic Part B program (the state grants program that specifies the requirements of the
Act), as it relates to student programs and parent rights. The 1997 reauthorization made
some major changes to Part B that went into effect when the regulations were promulgated in
1999. Therefore, these changes have just begun to take effect. Major changes at this time
would be confusing for the field and would place an undue burden upon parents.

(2) School systems and states need greater assistance in implementing the Act. Therefore, the
program improvement and other national activities supported through Part D of IDEA
should be enhanced.
Qualified teachers are central to implementing the IDEA. The federal government has a
role in addressing these issues.
The increased emphasis on, outcomes for students that began in 1997 should be reinforced.

(3)

(4)

PART B (GRANTS TO STATES PROGRAM):
Restructure the grants to states to achieve specific goals while significantly increasing
funds to states.
Revise the discipline provisions by incorporating principles of universal design.
Reduce paperwork.
Enhance OSEP's monitoring by moving toward a results-oriented system based on
currently available da-ta.

PART 0 (SUPPORT' PROGRAMS):
(1.) Fund Part D as a percentage set-aside of the Part B program.
(2) Provide loan forgiveness for special education and related services personnel.
(3) Focus the teacher-training program on the adoption of "state of the art" practices in the

preparation of both regular and special education personnel.
(4) Reinforce a strong federal role in supporting programs to train "low incidence" personnel.
(5) Expand Parent Training Centers.
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DIDEA 2002 REAUTHOROZATOON:

An Opportunity to Improve Educational Results for
Students with Disabilities

TC-10MAS 0-1EHER

CONTEXT

\ he upcoming reauthorization of the
Individuals with Disabilities Education
Act (IDEA) provides an unusual oppor-
tunity to improve educational results

for students with disabilities. President Bush has
appOinted a distinguished panel to review the
nation's special education law, demonstrating the
commitment of the White House to leave no child
behind. Both parties in Congress have been seeking
ways to increase federal funding for special educa-
tion, attempting to meet the statutory goal of the
federal government financing 40% of the excess
costs of educating children with disabilities. The
attention IDEA is receiving in Washington is
unprecedented. ,

In states and local school districts, increasing
attention is being paid to educational results. Most
states have implemented some form of standards-
based reform. Increasingly, states are measuring
educational results, reporting them publicly, and
intervening in schools where results are unsatisfac-
tory: Spurred by changes made to IDEA in 1997
(referred to hereafter as IDEA 97), states are
including students with disabilities in their testing
programs. Concerted efforts by states and local
school districts are showing some impressive
improvements. For instance, in New York State,
prior to IDEA 97, very few students with disabili-
ties took the Regents Exams. In 1997 only 4,419
took the Regents in English, with 3,414 passing. In
2000, 13,528 students with disabilities took the
exam, with 9,514 passing. More than twice as many
students passed the exam in 2000 than took it in

1997 (New York State Education Department,
2001). These results demonstrate both the wisdom ,

and promise of the changes promoted in IDEA 97
that require the inclusion of students with disabili-
ties in educational accountability systems.

Another favorable contextual factor supporting
this unprecedented opportunity to improve educa-
tional results for students with disabilities is the fact
that the law underwent a major reauthorization in
1997, with new regulations promulgated in 1999.
These changes moved the law from a procedural
emphasis to a results orientation. Further, the sup-
port' programs funded under IDEA that provide
research, technical assistance, parent training, tech-
nology development, and professional preparation

The attention IDEA is receiving in Washington

is unprecedented.

were consolidated from 13 statutorily-directed,
fragmented programs to five powerful flexible
authorities covering all ages and disabling condi-
tions. Prior to this change, only certain disabilities
were covered and certain age levels. The consolida-
tion and strengthening of the support programs
under IDEA provide powerful vehicles by which
the Administration' and Congress can address
implementation issues.

Though there are favorable conditions for
improving educational results for students with dis-
abilities, major problems persist. Notwithstanding
impressive improvements in the achievement levels

9
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of students with disabilities in some places, much
improvement is needed. In Massachusetts, where
students must pass a high-level content test to
graduate from high school, a majority of students
with disabilities failed the test (Greenberger; 2001).
The performance of students with disabilities in
Massachusetts does not differ significantly from
that of students in other states with high-level tests,
including New York. Unless their performance
improves dramatically, large numbers of students

The solution to this problem of low performance
does not lie in going back to the days of low

expectations, but rather with making a concerted
commitment to improve educational results for
students with disabilities through better
implementation of IDEA.

with disabilities will not graduate. Further, if stu-
dents do not believe they have a reasonable
prospect of graduating, they are more likely to
drop out. ThiS could further exacerbate the
already high level of special education dropouts,
which is twice that of their non-disabled peers
(Heubert & Hauser, 1999; Wagner et al., 1993).
The solution to this problem of low performance
does not lie in going back to the days of low expec-
tations, but rather with making a concerted com-
mitment to improve educational results for stu-
dents with disabilities through better
implementation of IDEA. The federal govern-
ment has a-strong role to play here.

One of the reasons students with disabilities are
not performing better is that they have not had suf-
ficient access to the general education curriculum.
A Massachusetts parent of a child with disabilities
who had failed the test addressed this issue by ask-
ing, "Did Tom (her son) receive the frameworks
curriculum anytime before last year? The answer is
no. . . . Did most of the special education kids

6 receive it? No, not the vast majority" (Greenberger;
2001). This lack of access is a violation of the law

and speaks to the enormous variability in the
implementation of the law. Though some variabili-
ty in implementation should be expected and is
indeed desirable, many states and school districts
are in significant noncompliance with the law. The
National Council on Disability (NCD) conducted a
major study of the federal monitoring system of
IDEA and found that federal monitoring was weak
and less than effective. Though NCD found that
th'e Clinton Administration, of which I was an
appointee, had conducted more enforcement than
all its predecessors, I can attest to the weakness of
federal efforts in this area. Fbr instance, in one
action in which we designated Pennsylvania a
"conditional grantee" due to persistent failure on
the part of the state department of educatibn to
enforce IDEA,' both Senators and two Congress-
men wrote a letter to then-Secretary of Education
Richard Riley in protest. This reauthorization pro-
vides an opportunity to reinforce the federal role in'
implementing and enforcing IDEA (National
Council on Disability, 1996).

Another problem, related to the first, is the per-
sistent misuse of special education as it.pertains to
minority students: Minorities, particularly African
Americans, are, disproportionately placed in spe7
cial education (Harvard Civil Rights Project, in
press). Though some over-representation should
be expected due to the well-documented connec-
tion between disability and poverty, the placement
of African Americans in special education' exceeds
that which would be predicted by poverty alone
,(Hehir & Gamm, 1999). Further, once identified,.
African Americans are more apt to be placed in'
segregated programs (U.S. Department of Educa-
tion, 1996). Though this issue is persistent, the
solution is not statutory but rather involves federal
enforcement, coupled with greater efforts on the
part of general education to assist students who
are struggling with behavior and reading in the
early grades. IDEA 97 addressed this issue directly
by requiring the states to report racial placement
data and to act on inappropriate placements on
the part of school districts. Again, federal enforce-
ment is important here. -



The implementation of IDEA is dependent upon
a well-trained workforce. School districts and states
report increasing problems hiring special education
and related services personnel (U.S. Department of
Education, 1996; personal communication with
large city directors). An additional concern is the
fact that large numbers of general education per-
sonnel have not received relevant training on edu-
cating students with disabilities mainstreamed into
their classrooms. Further, research suggests that
many special educators leave the profeSsion after
relatively few years (Coleman, 2000). Numerous
reasons account forleaving the profession, but one
of the most frequently cited is the reaction against
the large amount of paperwork required of special
educators. This reauthorization provides an' Oppor-
tunity to address these important workforce issues.

Another persistent issue that received a good
deal of attention in the last reauthorization was
student discipline. The current discipline' provi-
sions have caused much controversy in the field
and need to be addressed in this reauthorization.
School administrators complain that the establish-
ment of the right to continuing education, services
for students with disabilities who are expelled from
school creates a "double standard," in that such a
right is not granted in federal law to the non-dis-
abled. Further, the actual regulations' in this area
are exceedingly complex and difficult for school
people to comprehend. Advocates complain that
vague concepts, such as whether a series of short-
term suspensions constitutes a pattern of function;
al exclusion, mean that some disabled kids can.be
out of school for many days in a school year. Being
suspended frequently or expelled is associated with
poor educational outcomes, particularly for stu-
dents with disabilities (Wagner et al., 1993). Given
the importance of school districts being able to
maintain discipline, and the need for all students
to receive an effective education, this issue should
be addressed in this" reauthorization.

A frequently overlooked factor in promoting
improved educational results is the role of parents.
Studies have shown that high levels of parent

Rethinking Federal.Education Programs for Children with Disabilities LK1

involvement are associated with better school out-
comes for students with disabilities. This is true for
all disabilities, all races, and all economic levels
(Wagner et al., 1993). However, it is often difficult
for parents to assume an 'active role in their chil-
dren's education. As one parent recently said, "He
didn't come with a manual." Parents of students
with disabilities must learn about their child's dis-
ability, its impact on the child's education, and
effective practices. Further, they must learn how to
navigate a' complex law. Parent Training and
Information Centers (PTIs) have served an- impor-
tant role in educating parents. However, due to low
funding levels, they have reached only a small por-
tion of the parents. A particular concern has been
outreach -to minority and poor communities.
IDEA 97 provided for the establishment. of Com-
munity Parent Resource Centers that focus on the
needs of underserved populationi. These centers
serve such diverse groups .as Southeast Asian
immigrants, yarious Native American communi-
ties, and residents of South- Central Los Angeles.
Though these projects are prothising, they have
just begun to meet the need. This reauthorization,
is an opportunity to affirm and strengthen the role'
of parents.

A frequently overlooked factor in promoting
improved educational results is the role of parents.

Studies have shown that high levels of parent

involvement are associated with better school

outcomes for students With disabilities.

Finally, the failure of the federal government
to provide sufficient funds for special education
haS meant that school districts have borne the
brunt of the costs. And cost increases have out-
paced inflation, as more and more students have
been served and as the number of high-cost,
severely disabled students has increased. The lack
of federal funding and the increasing costs borne
by. school districts almost guarantee conflicts
With parents over services. Parents of children
with extensive needs frequently end up seeking

11
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legal remedies in order to obtain the services
their children need. This dynamic, coupled with
recent federal surpluses, creates tremendous
political momentum for a greater federal funding
commitment.

PROPOSED DMECTOONS
FOR DDEA 2©©

The following recommendations are based on:
(1) my review of relevant research; (2) my partici-
pation in a recent hearing in the. U.S. House of
Representatives about the over-placement of
minority students in special education; (3) a review
of various documents of the National Association
of State Directors of Special Education (NAS-
DSE); and (4) my six years as Director of the U.S.
Department of Education's Office of Special Edu-
cation Programs (OSEP).

Principles
The following principles undergird this proposal:
(1) As much as possible, this reauthorization should

focus on reinforcing existing law and should
avoid statutory changes. Though some
changes will be necessary to implement the
recommendations contained here, major
changes should not be made at this time in the
basic Part B program (the state grants program
that specifies the requirements of the Act), as it
relates to student programs and parent rights.
The 1997 reauthorization made some ,major
changes to Part B that went into effect when
the regulations were promulgated in 1999.
Therefore, these changes have just begun to
take effect. Major changes at this time would
be confusing for the field and would place an
undue burden upon parents.

(2) School systems and states need greater assis-
tance in implementing the Act. Therefore, the
program improvement and other national
activities supported through Part D of IDEA
should be enhanced.

(3) Qualified- teachers are central to implementing
the IDEA. The federal government has a role
in addressing these issues.

(4) The increased emphasis on outcomes for stu-
dents that began in 1997 should be reinforced.

SPEC9POC PROPOSALS

einforce the Emphasis on Results in the
Port E Gr nts to States Program.

(1) Restructure the grants to states to
achieve specific goals while significantly
increasing funds to states.

The issue of increasing federal support to IDEA
has been growing in Congress, as school districts
and parents seek a greater funding role for Wash-
ington. Currently the federal government is fund-
ing only about 12% of the excess costs of educat-
ing students with disabilities. Some view this as an
unfunded mandate. Though it is not technically an
unfunded mandate, because IDEA is a voluntary
state grant program, the perception is strong. Advo-
cates for greater levels of federal funding also use
the original commitment in the law of up to 40%
of excess costs to reinforce the notion that the fed-
eral government has been derelict in its responsibil-
ities to fund the program.

Although momentum exists to increase funding
toward the promised 40%, the reality of federal
funding priorities makes this a daunting goal. The
amount of money that would be required
approaches $20 billion. The Administration and
many members of Congress have therefore not
made a commitment to reach this level of funding.
Further, some members of Congress express reluc-
tance to greatly increase funding, due to concerns
over the program. In a recent hearing about the
placement of large numbers of students' from
minority backgrounds in special education, one
Member expressed his reluctance, stating, "This is

12



good money chasing bad." A way to support
increased appropriations while not subsidizing
questionable practices might be to target increases,
for specific purposes.

One approach to targeting would be to subsidize
school districts for the costs of educating students
with significant disabilities, a subset of those served
under the Act. Depending on how you define them,
these children have significant disabilities that are
usually medically based and have needs that are
several times more costly to address than the edu-
cational needs of non-disabled students. For pur-
poses of this paper, I would define this group as stu-
dents with low-incidence disabilitiesthose that
occur in less than one half of one percent of the
population (such as moderate to severe mental
retardation, blindness, deafness, etc.). Combined,
these children represent approximately 20% of the
students served under the Act, or approximately
2% of the total student population. Further, these
conditions exist in relatively constant numbers
across populations, with a slightly higher incidence
in high-poverty populations. Congress could target
increases to subsidize the education of these stu-
dents, using a census and poverty-weighted formu-
la. An advantage of this approach is that it targets
money where it is most needed, and it targets
money on a population whose eligibility for servic-
es is beyond dispute.

Another potential target for additional funds
would he early intervention efforts to prevent read-
ing and behavioral difficulties in children. Research
has consistently shown that providing intervention
to students who experience early problems in learn-
ing to read or in behaving appropriately in school
can reduce the numbers of students requiring spe-
cial education. Further, the current practice of late
intervention, typically in fourth or fifth grade, for
students with learning or behavioral disabilities is
less than effective. Targeting the money to
research-based approaches in grades kindergarten
through three would not only help disabled stu-
dents but would also help to prevent inappropriate
referrals. The White House has advocated this

Rethinking Federal Education Programs for Children with Disabilities

approach, which is described in detail in a paper by
Dr. Reid Lyon, adviser to the President, entitled,
"Rethinking Learning Disabilities" (2001). It is
important to emphasize that these programs should
be regular education interventions.

The goal would be a discipline system designed

for all students that is capable of appropriately
addressing the needs of students with disabilities,

some of whom have behavior as a manifestation.

(2) Revise the discipline provisions by incor-
porating principles of universal design.

The concept of universal design is a useful frame
to think about how discipline policies could be bet-
ter structured for all students. Universal design is a
concept that is increasingly used in disability policy.
It calls for designing mainstream systems in a way
that assumes the participation of people with dis-,
abilities. Examples include buildings with ramps,
TVs with chips that allow for captioning, reading
curriculum that addresses the needs of students
with dyslexia. Often, when this is done, improve-
ments benefit the non-disabled as well. People can
keep up with the Super Bowl in a noisy bar with the
assistance of captioning, and ramps are a boon to
people pushing baby carriages. Approaching the
issue of school discipline from this perspective, the
goal would be a discipline system designed for all
students that is capable of appropriately addressing
the needs of students with disabilities, some of
whom have behavior as a manifestation.

Specifically,' federal lam:, should incorporate the
principle of prohibiting the cessation of services for
all students. Special education law rightly recog-
nizes that expulsions or long-term suspensions
without services alMost always prevent acceptable
progress in school and increase the likelihood that
a child will drop out of school (Wagner et al.,
1993). The same'is likely true for non-disabled chil-
dren. Therefore, we need to establish this right for
all students, particularly if Congress seeks to follow
the President's lead in "leaving no child behind."
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This will likely require an amendment to the Ele-
mentary and Secondary Education Act (ESEA),
which covers all children in all states. IDEA has
been amended in the past during ESEA reautho-
rizations. The reverse would be appropriate here.

Consistent with this approach, a clear standard
should be established to determine when a series of
suspensions would represent functional exclusion
and would therefore trigger the ,requirement for
continued educational services. Based on my dis-
cussion with local adininistrators, I would recom-
mend that the standard be 15 cumulative school
daYs within a school year for all children.

Under this framework; the increased protections
afforded disabled students should focus on prevent-
ing capricious removal of students from existing
programs against parental will. Currently the law
gives school districts authority to remove children,
against their Parents' will, who have committed
grave offenses such as bringing weapons to school.
These stay-put overrides should be maintained.
Other disputes about moving students and the
appropriateness of placements should be resolved
through the due proCess system.

Under a system universally designed in the man-
ner described above, much of the current regula-
tion in this area could be streamlined and revised
in a manner that could be easily understood.

(3) Reduce paperwork.

One of the reasons teachers leave special educa-
tion is because they feel, buried in- paperwork.
Though it is inappropriate to make substantive
revisions to basic protections at this time, some rel-
atively minor changes could greatly relieve the bur-
dens of teachers and administrators. One change
would be to focus the individualized education pro-
gram (IEP) more on access issues and less On
lengthy goals and objectives. Eliminating short-
term objectives would help here. Also, the law

10 should be clarified to require goals to be specified
only in areas where the curriculum is being modi-

fied for a student with disabilities or when the IEP
is addressing unique needs that arise, out of the
child's disability, such as the need to learn Braille.
In areas where accommodations or supports are
needed, the IEP should simply state -the nature of
these requirements. In addition, the requirement
that lengthy rights notices be constantly sent out
should be re-examined. These notices are long and
highly legalistic,, and most parents find them diffi-
cult to ,understand. Giving parents a more simpli-
fied version once a year would be a big improve-
ment. Of course, if -parents request the more
exhaustive document, they should receive it, and all
parents should be aware that they could request it.

(4) Enhance OSEP's monitoring by moving
toward a results-oriented system based
on currently available data.

Though OSEP's responsibility for monitoring
IDEA is. well established in the law, the traditional
role has been relatively weak. The number of fed- -

eral employees devoted to this function is very
small, about 50. Both Congress and previous
Administrations have resisted further assertive
enforcement. Congress could use this opportunity
to reinforce the importance of monitoring and
enforcement by increasing the federal workforce
devoted to the Act and by encouraging the use of a
more outcomes-based, data-driven system, similar
to that advocated by NASDSE. OSEP has deYel-
oped, outcome measures for both Parts B and C.
These measures could be' used-to move monitoring
significantly forward. Congress could establish
data-based standards that could be used to deter-
mine the status of a state's eligibility to receive
funds under the act. Examples of current data that
could be used as a basis for such goals include par-
ticipation rates in statewide testing, participation of
children with disabilities in general education class-
es, dropout rates, graduation rates, and minority
placement rates in special education. Incorporat-
ing outcome standards in the legislation could,
move the nation forward to a more uniform imple-
mentation of the Act and away from the current
process orientation.
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Provide increased support to states, school
districts and parents through enhanced sup-
port progra rns_under Part ofoa.

(I) Fund Part D as a percentage set-aside of
the Part B program.

The discretionary programs funded under IDEA
are designed to improve implementation of IDEA
through research, technical assistance, technology
development, teacher preparation, and- parent'
training. Special education is a large enterprise
serving a highly diverse population, and Part D is
its research and development (R&D) arm. All of
these functions take on greater importance within a
results-oriented frainework. The field needs high
quality research and technical assistance to
improve educational results for students with dis-
abilities. Examples of research needs include such
diverse topics as the best approaches for preparing
preschoolers with disabilities to be successful in
school, the optimum approach to teaching English
to children whose primary language is American
Sign Language, the, most effective behavioral inter-
ventions for students with autism, and the most
appropriate uses of communication devices for stu-
dents who are non-verbal. Given the fact that
IDEA covers thirteen disability areas,'from birth to
early adulthood, the list of unmet research needs is
extensive. Also, the need to get research into the
hands of teachers, school administrators, and par-
ents is crucial.

With the exception of teacher training, I believe
the existing authorization structure is appropriate to
support needed activities. However, the -appropria-
tion levels are very inadequate. Only about $300
million has been appropriated for all these activities,
less than 1% of the annual amount the country
spends on special education. The inadequacy of this
commitment was brought home to me when OSEP
sponsored a research conference at Gallaudet Uni-
versity several years ago. OSEP brought together the
top researchers in deafness from across the country
to establish a research agenda. The unmet research
needs identified by the:group exceeded the whole
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research budget for all of special education. Yet, deaf
children represent-a small percentage of the students
served by IDEA. All of the identified research needs
were legitimate, given the very low educational
attainment level of large numbers of deaf students;
many high school students function at the fourth or
fifth grade level. Most will remain unaddressed
unless the federal gOvernment increases its appropri
ation. There is no source of significant research sup-
port in this area other than the federal government.

ci

A more' aggressive approach would_ be to allow,

for loan forgiveness for special education' and

'related services personnel who work a
minimum of five years within the field 'upon

completing school.

No major business could prosper with so little
devoted to R&D. GiVen the significant national
commitment to special education, it is important
that this money be wisely spent on research-validat-
ed practices. Unless the federal government invests
in R&D, the likelihood that money will be spent
inefficiently is great. A way to address' 'this issue
would be for Part D to be funded as a percentage of
the Part B grant. This could be based on a constant
percentage of the 40% federal commitment. I rec-
ommend that this level be established as 10% of the
federal Part B state grant program. This would yield
a 4% ,commitment of total national effort devoted
to R&D. This amount of money would vastly
increase knowledge development and utilization,
and would allow for a predictable funding source
that would enable multi-year planning and commit-
ments. Such an effort could greatly improve educa-
tional results for students with disabilities.

(2) Provide loan forgiveness for special edu-
cation and related services personnel.

In the teacher training area, there is a need to
address the increasing shortage of special educa-
tion and related services personnel. The law is

-L
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meaningless without qualified people to implement
it. Traditionally, IDEA has addressed personnel
shortages through grants to universities, which pro-
vide stipends to small numbers of students. This
has been inefficient and ineffective. A more aggres-
sive approach would be to allow for loan forgive-
ness for special education and related services per-
sonnel who work a minimum of five years within
the field upon completing school. This approach
has been successful in the past. with other programs.
Loan forgiveness would create a powerful incentive
to enter the field and could help greatly to reduce
shortages.

(3) crocus the teacher-training program on
the adoption of "state of the art" prac-
tices in the preparation of both' regular
and special education personnel.

It is not sufficient to simply certify people to teach.
The quality of their preparation is important; Edu-
cational institutions are experimenting with many
models to staff schools during a time of teacher
shortages. Some models will work better than oth-
ers. Ultimately, research can tell us something about
the effectiveness of various teacher preparation
models. This is a particularly critical issue for spe-
cial education, where shortages are extreme and the
temptation for "quick fix" programs is great. The
work of teaching and supporting disabled students
is complex; teachers have to know how to bring
these students to high levels of-achievement. Adding
to this complexity is the diversity of the populations
served, from low-birth-weight babies to high school-
ers with dyslexia who are bound for college.

To support the goal of highly qualified service
providers, the teacher training discretionary pro-
gram should narrow its focus to promote the adop-
tion of state-of-the-art teacher training programs
for both regular education and special education
personnel. Grants would be given to institutions of
higher education to support innovation in both pre-
service and inservice training. National institutes
and research centers should be established to devel-
op and disseminate best practices.

(4) Reinforce a strong federal role in
supporting programs to train "low
incidence" personnel.

There is a need to reinforce the federal role in
preparing teachers to educate students with low-
incidence disabilities (disabilities occurring in less
than 1 % of the population). Most states do not
have sufficient demand for these highly specialized
staff to justify the establishment of programs. For
instance, the need to have teachers who can teach
Braille to blind students is very small in relationship
to the entire workforce, involving less than one
tenth of one percent of students. Small states will
need only a- few new Braille teachers per year.
Though few are needed in any one state, there is a
huge national shortage of Braille teachers. This
shortage has created large numbers of functionally
illiterate blind children. Given the lack of state
response, the federal government has an increased
responsibility in this area. The federal government,
should subsidize the development and mainte-
nance of regionally based programs to serve the
needs of these populations.

(5) Expand Parent Training Centers.

Parent Training Centers funded under IDEA
reach a relatively small number of parents due to
lack of funding. Given_ the positive impact that
knowledgeable and involved parents have on pro-
moting better outcomes for students with disabili-
ties,,an important strategy for improving results
should be expansion of these centers. Particular
emphasis should focus on expanding efforts in
minority and low-income areas, where parents are
least apt to have this training and where the cumu-
lative impact of poverty and disability can have an
even greater negative, impact on results.

SUMMARY

This reauthorization provides a great opportunity
to make major steps forward in expanding educa-
tional opportunities for students with disabilities.



IDEA has been a highly successful law that has
resulted in much greater access for our nation's chil-
dren with disabilities. The foundation of education-
al opportunity built by the IDEA and its amend-
ments over its 25-year existence has vastly improved
the lives of millions of children and their families.
The educational attainment and employment levels
of people with disabilities have dramatically
improved (National Council on Disability, 1996;
Wagner et al., 1993). In place of the widespread
institutionalization and exclusion that were common
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prior to the law, we now provide children and their
families with early intervention and education
designed with optimistic assumptions for their future
and with an expectation of full community partici-
pation. This reauthorization should build on this
foundation, while not shirking from the work that is
yet to be done. Thus, the focus needs to be on assur-
ing that the promise of the law becomes a reality for
all its intended beneficiaries, by utilizing the funda-
mental structure that already exists, coupled with a
renewed commitment to a strong federal role.
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SUMMARY OF PAPER BY ILAWRIEMCIE C. 'L.01ECKLIEN,

The IDEA, as reauthorized over the past 25 years, has become an exceedingly complicated law,
with recent educationally oriented. requirements layered on top of civil rights and procedural
requirements. The result is an excessively complex set of requirementssome which have proven
essential to ensuring that students with disabilities receive an appropriate education, and some
which have distracted human and fiscal resources from the task of educating children. The next
reauthorization needs to move this statute in the direction of a streamlined, more focused set of
provisions that allow both families and schools ,to place primary emphasis on educational achieve-
ment and developmental growth. Congress needs to target more resources, not necessarily through
IDEA, for systemic prevention and early intervention and support services in the general education
system. The reauthorizaticin timetable needs to be lengthened to allow more time for implementa-
tion of any new requirements. Every incentive should be established to support the recruitment and
retention of qualified personnel and creativity and innovation in the instructional process.

PROGRAM RECOMMEMDATIIONS
The 1997 amendments redirected some of the emphasis in IDEA toward the quality of a stu-

dent's education. This reauthorization needs to build on that.direction, so that states and local dis-
tricts can continue to explore more effective ways to improve the educational achievement of stu-
dents with disabilities. Program recommendations highlighted in this paper include:

O Rebuilding general education support systeMs;
o Placing top priority on the performance of systems and students;
o Strengthening connections among schools and other agencies serving

children with disabilities; and
o Enhancing teacher-quality and quantity.

TECEIMCAL RECOMMENDATOOMS
There are still many technical problems with the statute that stem from the complexity of statu-

tory provisions and a reliance on process and procedure for accountability. Technical recommen-
dations highlighted in this paper include:

o Reducing paperwork;
o Focusing on program quality, not process;
o Basing accountability on performance;
o Streamlining discipline without denying students an education; and
o Providing full funding sooner, not later.

In the end, students with disabilities will need to learn the same information contained in the
general education curriculum as any other student would. We need to prepare these students not
for menial jobs, but for opportunities to participate fully in society and pursue meaningful careers,
postsecondary education, and as high a quality of life as possible. We must use this reauthoriza-
tion opportunity to simplify and restructure the IDEA in such a way that it will facilitate the
achievement of these goals for individuals with disabilities rather than reduce the likelihood of
successful outcomes.
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ODD 1EA REAUTHOROZATOON:

It's Time to Simplify and Focus on Performance

LAWRENCE C. GLOECKLER

PREPAIT3ONIG FOR REALDTHOROZAIDON

s we prepare for the next reauthorization
of the Individuals with Disabilities Edu-
cation Act (IDEA),"there continue to be
issues that have been difficult for policy-

makers and educators to fully resolve and that have
significant impact on the quality of 'educational serv-
ices for students with disabilities. To some extent, the
1997 reauthorization of IDEA magnified these
issues, particularly those involving assessment,
achievement; and accountability.

One of the dilemmas facing policymakers as the
reauthorization approaches is the tendency to
believe that the various problems that have persist-
ed with IDEA' can be "fixed" by adding new statu-
tory provisions. Congress should be very cautious
in this next reauthorization not to over-legislate or
further complicate existing provisions, which can
result in even more difficulty in implementation.
Instead, I believe it is time to, simplify a statute that
has been made overly, and unnecessarily, complex.

Reauthorizations Are Too Frequent
One ongoing concern is the timeframe for reau-

thorization, which occurs every five years. Typical-
ly, the regulatory process that follows is delayed, so
that defining regulations are not available until the-
second year of implementation. That leaves three
years to implement any new provisions. However,
the last of those three years is usually a time in
which debate, about the new reauthorization occurs
and opinions are shaped as to the next round Of
changes. This cycle does not recognize either the
complexity of IDEA or the difficulty in moving pol-
icy from the federal level to the district level so that
effective implementation can occur. The reautho-

rization cycle should be extended so that whatever
statutory improvements are made, the law can be
stabilized fora sufficient amount of time to allow
for true implementation and accurate evaluation of
its effects.

One of the dilemmas facing policymakers as the
reauthorization approaches is the tendency to

believe that the various problems that have

persisted with IDEA can ,be "fixed". by adding

new statutory provisiohs.

Many issues Remain
I would place the additional pressing issues in two

categories: (1') program issues that have a direct
impact on a student's quality of educational oppor-
tunity; and (2) technical problems caused by the
complexity of statutory and regulatory provisions.

PGIOGRAG1 EISSUIS

On the progfam side, the most pressing issues
confronting the' education of ,students with disabili-
ties are the following:

The challenge associated with providing real
access for these students to the general educa-
tion curriculum, including the need to com-
pensate for the gaps in knowledge and skills of
many older students who have been denied
that access for too long simply because they are
"in special education."

Dilemmas associated with assessing students with
disabilities after'so many years of accountability
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for special education being judged by regulatory
process measurements rather than by student
achievement.

The many exacerbating factors that result in
'tremendous performance gaps between students
with disabilities (even those with disabilities that
are not intellectually limiting) and other students,
especially in urban centers and poorer districts.
(See Charts 1 and 2.)

Continued existence of disparities in the identifi-
cation (Chart 3) and placement patterns (Chart 4)
of minority children.

Recruitment and retention questions related to
how we will obtain and retain the numbers of
qualified personnel required to serve our students.

Continued growth in the percentage of the student
population identified as needing special education.

Ask a single parent living in 'an urban center

who struggles 'daily to put food on the table for
her children whether the I 0-page due process

notice she receives each year is a useful tool

for her in the education of her child.

18

TECMOCAL. OSSUES

The technfcal issues stem from the basic construct
of the law and the complicated nature of the special-

, education process it establishes. Inherent in the law
is an administrative structure, including due process,
,which is unique to special education and far more
complex and more expensive per child, even before
factoring in any costs associated with instruction and
support services,.than any administrative process in
general education.

Process Over Performance
Untold human and fiscal resources have been

allotted to attempting to make sure the process
established by the lawreferral, evaluation, place-

ment, the individualized education program (IEP),
and due process arising over disputes about the
processis followed precisely. With federal and
state monitoring systems aligned to check the
process, school districts have hired administrators
to focus on compliance with that process, and a cot-
tage industry of "lawyer/advocates" has grown up
to either help the parent challenge the process or
help the local district defend it.

The Paperwork Morass
The law was constructed, in good part, by

lawyers' who are used to relying on paperwork for
their practice. However, applying this level of com-
plicated requirements to 'ail education law has
proven to be extremely expensive and in many
ways irrelevant. The,-construct of, the law has
resulted in a situation where farbilies with resources
can best take advantage of it and.families who are
typically out of the loop, either because of lack of
resources 'or lack of involvement in support organi-
zations, do not reap equal benefit.

The Wrong En viron ment
The environment created by the statutory.provi-

sions is often one of intimidation,,resulting either
in parents being intimidated by the formal struc-
tures they must participate in or educators being
intimidated by those same structures or by the per-
ceived consequences of failing to accurately imple-
ment the statutory provisions.

Examples of persistent problems related to the
statutory construct are the current discipline
processes and the paperwork burden. The last
reauthorization added to the problem. Congress,
in attempting to compromise on the issue of disci-
pline during the 1997 amendments, created such a
technical morass of rules and procedures that very
few, implementers understand theni and therefore
lack confidence in their role in implementation.
The amount of paperwork was allegedly reduced
in 1997, but in practice it has gotten worse. Ask
any teacher, related service provider, or adminis-
trator if the paperwork has been reduced.^Ask a
single parent living in an urban center who strug-



gles daily to put food on the table for her children
whether the 10-page due process notice she
receives each year is a useful tool for her in the
education of her child. Certainly Congress did not
intend this to occur, but the 1997 amendments and
resulting regulations have in fact created more
paperwork, not less.

PRoGnam of commEmoAmios

No matter what changes are made in 'the statute,
certain key program actions have to happen to real-
ize the goal of improved educational results. These
actions must include:

Intervention services for students, in early grades
to improve their academic performance.

Development of infrastructures that supportchil-
dren in general education. -

More effective recruitment and training of teach-
ers and leadership personnel.

High quality curriculum content and proven
instructional methodologies that are systemically
available for.students with-disabilities.

Rethinking of the organizational patterns of
schools, how faculty and support staff are used,
and the role of other community-based services
in supporting the education of students.

There is a mixture of program issues, some of
which can be assisted by statutory changes and oth-
ers of which are best left to implementation strate-
gies. The 1997 amendments redirect some of
IDEA's attention to the quality of a student's edu-
cation. This reauthorization needs to build on that
direction, so that stares and local districts can con-
tinue to explore more effective ways to improve the
educational achievement of students with disabili-
ties. States and local districts need to be able to
waive requirements that may be barriers to creativ:
ity when they are able to show effective and inno-
vative approaches that do improve results.

Rethinking Federal Education Programs for Children with Disabilities

Rebuild General Education Support Systems
We need to break the wall between general edu-

cation and special education and view education as
a continuum of interventions. There must be sig-
nificant funding for support services in general edu-
cation, which will lead to fewer unnecessary refer-
rals and less due process and will increase the
proportion of money available for instructional
purposes.The current law prohibits interference
Once a child has been referred to a team of school
staff to determine eligibility. for special education.
A more appropriate construct for today would be a
requirement that all children considered for refer-

, ral are first reviewed by school building teams to
encourage the development of supports that make
special education referrals unnecessary. Only when
it is determined that that is not possible would the
referral then be-made. This is particularly impor-
tant in dealing with the issue of oyerrepresenta,tion
of minorities.

Priority One: System and Student
Performance

The statute must make it unequivocally clear that
students with disabilities must be included in all sys-
tems of accountability fOr student results. We
should no longer'be debating'which children count
and which children do not. All children should
count in any accountability system. In New York
State, for example, students with disabilities are
included in all accountability syStems. The analysis
of achievement data in NeW York over time shows
that children were being excluded from opportuni-
ties to succeed because of adult expectations relat-
ed to their disabilities. The data also shows that
when children are given opportunities and support,
they succeed at significantly greater levels than
when those opportunities are not available: (See
Charts 5 and 6.)

The data also shows that there is still a tremen-
dous gap -between the achievement of students
receiving special education services and those in the
general education programs. While some of this
gap is easily explainable, we still do not know how
narrow or how wide it should be. We only know that

.3
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it should not be as wide as it has been. However,
none of this would have been clear had the students
been excluded from accountability systems.

Real School/Agency Connections
A significant body of research shows that when

community-based services, such as mental health
and health services, are readily available to schools,
indicators of students' quality of education
improve. The law currently, and unintentionally,
inspires disputes among agencies involving funding
and program responsibility for children, when we
know we should be encouraging program collabo-
ration and pooled funding. Consideration needs to
be given to how IDEA funds, as well as funds for
other programs that have obligations to young peo-
ple with disabilities, can be better coordinated so
that innovative service delivery models can be con-
structed around the needs of children and not be
inhibited by the needs of auditors:

Teacher Quality and Quantity
In the end, the best indicator that a child will

receive a quality education is having a well-trained
teacher. No matter how many protections are
included in the law or how well constructed an IEP
may be, there will be few resulting benefits without,
a knowledgeable and competent administrator to
ensure the provision of those protections and a

_qualified teacher to implement the IEP. A lot of
attention has been paid to the looming special edu-
cation staff shortages. The age of the teaching
force, in conjunction with the burdensome require-
ments 'of being a special educator, has led to pre-
dictions of tremendous staff shortages in the near
future. We must seize the opportunity of this reau-
thorization to address this issue. There must be cre-
ative incentives built into the statute to help attract
and train the next generation of personnel and to
allow institutions of higher education to expand
and strengthen their preservice programs in both

.general eduCation and special education.

In addition to efforts to facilitate the availability
and recruitment of competent administrative,
instructional, and related service personnel, much
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greater attention must be paid to identifying and
providing incentives to facilitate the retention of
current staff. Each state needs a significant pool of
noncompetitive monies at both the state and local
district level to provide inservice training and tech-
nical assistance for both personnel and families.
Unless some of the paperwork, and other burdens
discussed above can be reduced and additional
resources and supports can be provided, we must
anticipate increasing rates of staff turnover and the
continued movement of our most talented and
expert individuals out of the special education'serv-
ice delivery system.

The age of the teaching force, in conjunction

with the bUrdensom0 requirements of being
a special educator, has led to predictions of

tremendous staff shortage's in the near future.

We must seize the opportunity of this
reauthorization to address this issue.

TIECCHNOCAL RIECOMEMDATMMS,

I believe the issues that are more technical need
statutory revisions. The discipline procedures, both
statutory and regulatory, must be streamlined and
made clearer. There is no reason for such a compli-
cated set of requirements. In addition, no children,,
disabled or non-disabled, should be denied educa-
tional services, although the place where the servic-
es are provided may have to be altered.

Reducing Paperwork: just Do it
It is time to stop pretending to reduce paperWork

and actually do it. We need to recognize not only
that burdensome paperwork requirements create
unnecessary costs, but also that they have made
special education a far less attractive career. Studies
have indicated that individuals are leaving the
teaching and related services professions at least in
part because they dislike the amount of paperwork
they are required to complete. The law should be
scrutinized from beginning to end, and any paper-
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work requirement that does not add value to the
educational process should be removed. Certainly
there are many examples of redundancy in notifi-
cations and paper trails that could be reduced with-
out affecting any safeguards. The complexity and
length of the IEP should also be scrutinized to
determine where the content might be simplified,
while retaining those elements most critical to,
ensuring a free appropriate public education for
children with disabilities.

Focus 070 Program Quafifity,Not Process
In addition, legislative language is needed to pro-

vide direction to those conducting due process pro-
ceedings. These legislative revisions should make ,

clear that the critical factor in determining which
party prevails is the appropriateness and impact of
the services recommended and provided to stu-
dents, not procedural irregularities. The focus on
Procedural issues has contributed to Manipulation
of the system to "catch" the other party on minor
technicalities without any meaningful effort to solve
issues related to program delivery.

Accountability Shoadol Be for Performance
The statute needs to be reviewed carefully to

determine which of the currently required process
accountability measurements are not educationally
necessary. There is much room for consolidation of
process accountability measurements. in the plan-

, ning and reporting requirements for both state edu-
_

cation agencies and local education agencies. The
monitoring and oversight of program delivery from
both the federal and state levels should focus on the
mechanisms for improving outcomes for students,
rather than devoting such extensive time and
resources to the less significant but extremely
numerous process requirements.

Funding
I leave to last the issue of funding, since the

debates about it are already so prominent.
Whether the full funding of IDEA occurs this year
or in the next several years, it needs to occur. Spe-
cial education has become an expensive proposi-
tion for many reasons, some of which I described
above.When full funding does' occur, there,needs
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to be a recognition that state education agencies
need adequate funding available co provide over-
sight, resolve disputes, develop programs, and pro-
vide technical assistance. The current cap on state
access to IDEA funds for these purposes is coml-

.

terproductive,,given the complexity of the law and
, the resulting demands on states.

There also needs to be a comprehensive effort to
establish adequate support services in general edu-
cation: Again, using New York State as an exam,
ple, the state legislature has, over the past several
years, substantially increased funding for preven-
tion and support services in general eduCation

4

aimed at reducing unnecessary referrals to special
education.,As a result of this effort, the classifica-
tion rate in New York State has stabilized for the
first time in decades.

Only when these supports become systemically
available in general education will we begin to be
successful in reducing the,proportion of students
unnecessarily referred to special education, partic-
ularly those who reside in poorer school districts.

comouutoom

In.conclusion, the IDEA, as reauthorized over
the-past.25 years, has become an exceedingly com-
plicated law, with recent educationally' oriented
requirements layered on top of civil rights and
procedural requirements. The result is an exces-
sively complex set of requirements--:some which
have proven essential to ensuring that students
with disabilities receive an appropriateeducation,
and some which have distracted human and fiscal
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resources from the task of educatir* children. The
next reauthorization needs to move this statute in
the direction of a streamlined, more focused set of
provisions that allow both families and schools to
place primary emphasis on educational,achieve-
ment and developmental growth. Congress needs
to target more resources, not necessarily through
IDEA, for systemic prevention and early interven-
tion and support services in the general education
system. The reauthorization timetable needs to be
lengthened to allow more time-for implementation
of any new requirements.' Every incentive should
be established to support the recruitment and
retention of qualified persOnnel and creativity and
innovation, in the instructional process.

We need to prepare these students not for
Menial jobs, but for opportunities to participate
fully in .society and pursue meaningful careers,

postsecondary education, and as high a quality

of life as possible.

In the end, students with disabilities will need
to learn the same information contained in the _

general education curriculum as any other student
would. We need to prepare these students not for
menial jobs, but for opportunities to participate
fully in society and pursue meaningful careers,
postsecondary education, and as high a quality
of. life as possible. We must use this reauthoriza-
tion opportunity to simplify and restructure the
IDEA in such a way that it will facilitate the
achievement of these goals for individuals with
disabilities rather than reduce the likelihood of
successful outcomes.
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SUMMARY OF PAPER BY MARGARET X MCLAUGHILOM

The upcoming reauthorization of the Individuals with Disabilities Education Act (IDEA) will
likely be what some might call "bruising." Early indicators point to increasing Congressional atten-
tion to and criticism of current special education policies and suggestions for a major overhaul of
the legislation. The following three questions are central to the criticism and concerns and should
be addressed during the upcoming reauthorization:

WHAT BS "SPECIAL" EDUcAToom Amp WII=B0 SHOULD RECEBVE BT?
o Special education programs and practices represent a convergence of two social forces: the

rights-based movement that sought equal protection and access to habilitation for individuals
with disabilities, and society's beliefs about the importance of education as a tool for social and
cultural stability

o Special education eligibility for the vast majority of students is triggered by referrals from class-
room teachers or parents due to low achievement and behavioral problems. Students are
judged to have a "disability" when they have individual learning deficits that general education
cannot address.

o Extreme variability exists in the definitions of many disabilities, as well as in the
identification criteria.

o The greatest increases in identification rates are among those students with the most subjective
and variable classifications, such as learning disabilities, emotional disturbance, and mild
mental retardation. ,

o There are two broad optioni to rethinking special education eligibility:
1) Maintain the entitlement to a free appropriate public education for students with disabilities
but operationalize disability in a way that is reliable and irrefutable; or
2) Provide a support system to any student who experiences significant educational failure judged
against a common or accepted performance standard and who does not respond to intensive
interventions in general education.

WHAT DOES THE IEHTOTLEMENT TO ANB "APPROPRIATE"
EDUCATOON MEAN?

o "Free appropriate public education" (20 U.S.C. 1401(8)) means special education and related
services that are provided at public expense, under public supervision, and according to an
individualized education program (IEP).

o IEPs are the only written document of-a child's needs and the kinds of services that are io
be delivered by the education agency. The IEP is the legal manifestation of the core IDEA
entitlement.

o State and federal courts have played a significant 'role in defining what constitutes an "appro-
priate" education, but most analysts agree that a child's education is deemed appropriate if he
or she is making progress based on the IEP team's judgment of the child's capabilities; there is
no requirement to maximize potential or to move toward any performance standard.

o The operational definition of a free appropriate public education should be specified in the
statute in terms of a child's progress toward a set of standards that have been developed by the
district or state and put forth explicitly for students receiving special education. The standards
need not be limited to the standards imposed for general education.
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SUMMARY (COMMIDED)

WHAT OS THE APPROPROATE FEDERAL ROLE H\9
SPECOAL EDUCAT.001M?

o Federal special education policy should:
1) Guarantee the core civil rights entitlements;
2) Respond to variation of educational contexts; and
3) Complement general education policy.

.0 Basic protections can be maintained without excessive federal regulations regarding timelines
and other procedures.

o Flexible incentive systems and transparency in the system with regard to performance against
standards is preferable to command-and-control regulation.

o The federal government should maintain a role in financing special education. But this role
should include appropriate accountability for student performance, while allowing for greater
flexibility in how resources are combined or leveraged in school improvement initiatives, such
as schoolwide Title 1 programs. The funding formula should reflect the differential costs asso-
ciated with the provision of some specialized services.

O The federal government should monitor state and local special education standards, goals, and
key performance indicators for students, programs, and services, and should revise or eliminate,
current regulatory procedures to permit state flexibility
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Issue's for Consideration in the Reauthorization of Part B' of
the Individuals with Disabilities Education 'Act

MARGARET D. MCLAUGHLOM

The IDEA has become systematically dysfunctional and damaging to the public schools.
(Clint Bolick, Education Week, September 5:2001)

he upcoming reauthorization of the
Individuals with Disabilities Education
'Act (IDEA) shows promise of being
what some might call "bruising." Early-

indicators point to increasing Congressional atten-
tion to and criticism of current special education
policies. Both the Senate and House bills reautho=
rizing, the Elementary and Secondary Education
Act (ESEA) contain provisions to amend IDEA,
specifically to subject students with disabilities-to the
same disciplinary procedures of suspension and
expulsion as non-disabled students. Another
amendment would provide for full funding of
IDEA1 but with the opportunity for local school dis-
tricts to use substantial amounts of this federal aid
for purposes outside of special ethication. These
amendments signal that policymakers are interested
in making significant changes to the federal special
education legislation. The last IDEA reauthoriza-
tion, which extended over three years and two Con-
gresses and in 1997 resulted in P.L. 105-17, fore-
shadowed some of the major issues that will again
surface, including discipline.

Several new provisions were added during the
last reauthorization of Part B2 of IDEA to align
federal special education legislation with the feder-
al Title I program for low-achieving children and
with standards-based reforms being implemented
by the states. Of particular note were provisions to
promote accountability for student performance in
special education. Although there were a number
of ,changes to Part B of IDEA, most of the-debate
during that last reauthorization occurred around
changes that challenged the basic civil rights pro-
tections offered by IDEA, specifically to the law's

guarantee of a free appropriate public education.3
Many of the changes made tinkered with reform
and did not put forth any new conceptions regard-
ing the purposes of special education; the entitle- .

ments, or the eligible participants in the program.
Yet, itis these issues that are central to the criticism
and concern now emerging.

The upcoming reauthorization likely will, be
accompanied by a level of discussion and debate
not seen since the passage of P.L. 94-142, a land=
mark 1975 law that was also known as the Educa-
tion for All Handicapped Children Act and that
greatly expanded educational opportunities for
children with disabilities. While some view the cur-
rent increased interest in and scrutiny of special

The upcoming reauthorization likely will

be accompanied by a level of discussion

and debate, not seen since the passage

of P.L. 94- 142.

education policy as a threat, the reauthorization of
IDEA can also be an opportunity for thoughtful
and meaningful reform. Instead of a reactive and
defensive posture, the reauthorization should
prompt reexamination of the fundamental goals of
the federal special education legislation. To date,
most of the changes that have 'been made to the
federal special education legislation have been
made in relative isolation of how, special education
"fits" within the larger enterprise of education.
Obviously, there is a need to craft changes that are
acceptable to multiple constituencies and interests.
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However, in the absence of a more cohesive policy
framework, the changes are at risk of becoming so
many random acts of improvement that result in a
fragmented and burdensome law

Educational alternatives, including "special"

classes, emerged as a way to accommodate

children from the lower social strata who were
also experiencing persistent educational failure.

Key Questions for The Reauthorization
In this paper I argue that it is time to consider

the basic assumptions underlying the federal spe-
cial education legislation, recognizing that time and
experience have pointed us to ideas and strategies
that were never achievable or may no longer be
productive. I further argue that in order for policy
actors to engage in reform conversations, they
should have some understanding, if not agreement,
about these assumptions. To begin this discussion;I
pose the following key questions that I believe
encompass the major issues of reauthorization:

Question 1: What is "s ecial" education
and who should receive it?

Question 2: What does the entitlement to an
"appropriate" education mean?

Questions 3: What is the appropriate feder-
al role in sn ecial education?

In the rest of this paper, I provide a context and
recommendations for considering each of the
questions.

WHAT DS "SPECIAL EDUCATOORD Al
WHO SHOULD RECEOVE IT?

Federal special education policy as articulated in
28 IDEA is a hybrid of civil rights and education
0 statutes. The law guarantees the right to a "free

appropriate public education" to students between
the ages of 3 and 21 who have been evaluated in
accordance with the law as having one of 13 cate-
gories of disabilities, and who by reason thereof
need special education and related services. IDEA
requires that children and youth must be "classi-
fied" as having a disability in order to access spe-
cialized interventions and supplemental resources
directed at their learning and/or behavioral diffi-
culties. At state discretion, children ages 3 through
9 who are experiencing developmental delays
defined by the state may also be eligible for special
education and related services (34 CFR 300.7).
During the 1998-99 school year, 6.2 million public
school students ages 3 through 21 received special
education services under Part B of IDEA. This rep-
resents a 35% increase in the period between 1987-
88 and 1998-99. Furthermore, 46% of all school-
age students receiving special education spend less
than 20% of their instructional time outside of
general education classrooms (U.S. Department of
Education, 2000).

Federal law and accompanying regulations pre-
scribe a number of procedures for determining the
extent and nature of the special education provid-
ed to individual students, and also set criteria for
determining what constitutes a disability. Federal
law requires that individual states develop regula-
tions and procedures in a number of areas, includ-
ing how the state will operationalize the disability
categories. The resulting federal and state defini-
tions and procedures for determining disability
have evolved over the past century in response to
experience with students with learning and emo-
tional and behavioral difficulties in the schools.

The definitions also reflect historical conceptions
of individual differences. Federal and state statutes
and rules use classification as a means for control-
ling the allocation of resources and for assuring
that the legal protections and entitlements are tar-
geted at the members of a protected class. The

'classification of students as disabled and eligible to
,receive special education and related services has
generated much controversy and debate over the

31



years. Among these controversies are the long-
standing issue of disproportionate representation
of certain racial and ethnic populations and males
in special education, and the burgeoning number
of students classified as. Specific Learning Disabled,
one of the federal categories of disability.

History of Difficulties Defining "Disability"
Prior to the passage of the 1975 federal special

education legislation, a number of states had com-
pulsory attendance laws that explicitly excluded
certain students from public school (Ballard,
Ramirez, & Weintraub, 1982). All states had some
special education programs in place, but only
seven states were estimated to be serving more
than 50% of their eligible students (Weintraub,
Abeson, & Braddock, 1971). There was a great
deal of variation among states in terms of diagnos-
tic categories and processes used to determine
whether and how a student would be considered
eligible for special education. This variability exist-
ed across definitions of both sensory and physical
disabilities, as well as cognitive, emotional, and
behavioral disabilities.

Goldstein, Arkell, Ashcroft, Hurley, and Lilly
(1975) cited a 1970 survey of the 50 special educa-
tion directors across the U.S. indicating that 56%
considered labeling of students and the problem of
placement related to labeling to be "the major con-
troversy in special education today" (p. 11). A key
theme evident in the pre-1975 definitions was that
a student's observed learning' or behavior was
benchmarked to unspecified local achievement and
behavioral norms. Students were placed in special
education or excluded from public school if their
rate and level of learning deviated too far from the
norms of the school and/or if their behavior and
physical development negatively affected their
learning (Goldstein et al., 1975).

In passing federal special education legislation,
Congress resolved the issue of exclusion by creat-,
ing an entitlement to a free appropriate public edu-
cation for each student with a disability. The legis-
lation did not, however, resolve issues surrounding
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which students would be eligible to receive special
education services. The definitions, criteria, and
identification procedures codified in the 1975 Act
were designed to address both those students who
were being systematically excluded from public school
and those who were being inadequately educated with-
in public education. First priority under the law
was given to those students who were not receiving
an education, typically those students with the most
severe disabilities, followed by those who were not
being "adequately" educated.

From the outset, policymakers and state educa-
tional administrators were concerned that the eligi-
bility criteria could be manipulated to make huge
numbers of 'students eligible to receive special edu-
cation, a situation that could overwhelm their
budgets (Levine & Wexler, 1981). With pressure
from state education commissioners, Congress
imposed a 12% limitation on the proportion of
school-age students who could be considered eligi-
ble for federal special educ-ation funds, out of con-
cern that school districts would try to over-identify
students in order to receive federal funds (Levine &
Wexler, 1981).4

The fact that it was considered possible to
inflate the numbers of eligible students in certain
categories of students is' indicative of the difficul-
ties inherent in defining "disability" and, 'by
extension, determining which students are enti-
tled to a free appropriate public education. View-
ing academic deficits solely as a phenomenon
occurring within an individual child perpetuates a
century of thought that educational differences
are derived from qualitative differences inherent
in the child, rather than from a failure of basic
education. Yet, from the beginning of public spe-
cial education programs, the notion of qualitative
differences has been challenged. In fact, with few
exceptions, the earliest school programs were not
for children with clearly medically-diagnosed con-
ditions or disabilities that interfered with their
education, but for students who were "different"
because they learned more slowly or less well than
their peers.
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Specie Education As on Extension of
"Generor Education

Special education programs and practices repre-
sent a convergence of two social forces. One is the
rights-based movement that sought equal protec-
tion and access to habilitation for indiViduals with
disabilities who were institutionalized, segregated
from society, and neglected. 'The other force was a
response to society's beliefs about the importance
of education as a social tool.

Educational thought and practice during the
1900s was dominated by an ideology of social
reform that viewed schooling as the central remedy
for inequality of social and economic opportunity
(Cohen, 1970). This view asserts that adults' social
and economic success is determined by. standards
similar to-those used to evaluate school perform-
ance: intelligence and achievement, order, disci-
pline, and respect for authority. Education was con-
sidefed essential, particularly in the early part,of
the century, to prevent social problems and' pro-
mote_ a level of economic independence. This view
of schooling has beendifferentially effective for dif-
ferent groups of students.

Cohen (1970) reviewed a number of surveys con-
ducted in the early part of the 1900s in several
large cities that compared various immigrant and
native white student populations on variables such
as IQ, grade retention, graduation, and academic
achievement. In general, the studies indicated that
many immigrant students, notably central and
southern non-Jewish Europeans;' experienced
severe difficulties in school; including high reten -'
tion and dropout rates. Education of immigrant
children was considered essential to maintain social
stability and promote economic independence, and
this gave impetus to the growth of common
schools. But the arrival of immigrant students in
public schools also coincided with the development
of alternative education programs, the emergence
of IQ and achievement testing, the rise of voca-
tional education, and efforts to diversify curricu-

30 lum. Educational alternatives, including "special"
classes, emerged as a way to accommodate children

from the lower social strata who were also experi-
encing persistent educational failure.

Case histories documenting the development of
specialized classrooms and programs in public
schools during the past century point to the use of
special education and the categorization of students
as "disabled" as a means of coping with increasing ,

student diversity (Franklin, 1994; Hendrick &
MacMillan, 1989a; 1989b). Hendrick and MacMil-
lan (1989a; 1989b) studied the development of spe-
cial education programs for students with mental
retardation during the early 1900s in the Los Ange-
les and New York public schools. They note the
increased use of grading and grouping students as a
response to a heterogeneous student population
brought about by the influx of immigrants and the
migration of rural African-American populations
to urban centers. Special education classes were
developed to provide an alternative (e.g., vocational
and daily living) curriculum to students who were
determined to have a low IQand low academic per-
formance. Franklin notes that in the early part,of
the twentieth century, classes for the 'backward"
students were created in several large cites in large
part to reduce the problems brought by children
who were repeatedly retained in grade for failing to
progress in the curriculum.

The fact that many of the students in these early
classrooms were immigrants, minorities, and poor
children did not deter the programs from growing.
The justification was grounded in concerns about
humane treatment and social prudence. The human-
itarian movement piomoted the importance of
habilitation and treatment. However, as Hendrick.
and MacMillan (1989b) point out, there was also a
fear that if these diverse low-achieving students were
not provided with some education, they would grow
up with "antisocial tendencies" (p. 395).

Franklin (1994) and Goldstein et al. (1975) both
note that at the midpoint of the twentieth century,
the problems of these "slower" children were
"medicalized" and that a failure to learn at a rate
commensurate with one's peers became increasing-



ly defined as a disability,, specifically if the under-
achievement was significant and/or unanticipated.

. Goldstein et al. (1975) identified a number of fac-
tors that they believe have directly or indirectly led
to the development of classification systems and
practices in special 'education. Among 'these are a
preoccupation of physicians and medical profes-
sionals with identifying biological factors related to
observable differences in children; changes from a
predominantly agricultural 'economy to a technO-
logical one, resulting in greater skill demands and
occupational hierarchies that exacerbated class dis-
tinctions and produced more stratification of
knowledge and skill; and the growth in compulsory
education laws that made education more egalitar-
ian than elitist and created a distinct institution
with ifs own norms,, roles, and expectations for
what would be tolerated or accepted.' The latter
resulted in norms or benchmarks against which
individual differences could be observed, meas-
ured, and quantified.

Throughout the twentieth century, individual dif-
ferences among lower-achieving children became
increasingly defined as defects or 'disabilities. and
were codified in various classification systems that
assumed certain medical or psychological'etiolo-'
gies. For those with below average IQs, terms such
as "educable mentally retarded" were used. In the
late 1960s, a new term, "learning disabled," was
proposed to categoriie those students whO had
unexpected difficulty learning basic academic con-
tent. An unexpected difficulty came to mean that
the child in,question had at least an average IQbut
was still having trouble learning. The classification
or label became the, critical element for defining
what happened to the student, where he or she was
educated, and what type of education he or she
received. Further, the classification became the stu-
dents' permit to enter special education.

Even before the 1975 federal special education
legislation was enacted, lawsuits in several states
had challenged the use of IQ testing and other
procedures that discriminated against certain
racial and ethnic groups and resulted in dispropor-
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tionate numbers of African-American students
and English language learners being referred to
special education. Despite comprehensive regula-
tions regarding protections in assessment and eval-
uations, -as well as changes in the defining criteria
for the category of Mental Retardation, dispropor-
tionate, numbers of certain racial and ethnic
groups continue to be identified for special educa-
tion (see -Heller, Holtzman,. & Messick, 1982;
Reschly,' 2000).

Defining "Specific LeaMing Disabled"
Perhaps the most contentiousand the most

investigatedcategory of disability is that of
"learning disabilities." Space does not permit a'
thorough review of this category. This term came
into use_prior to the passage of the 1975 legislation,
but, even before the term existed, schools_ had long
been aware of the particular group of students it
described. The underlying construct of learning
disability was that a child had difficulty learning
due to some underlying and presumed difficulties
in processing information that could not be
explained by a low IQ or lack of opportunity. Yet,-
despite extensive_ research, there are longstanding
difficulties in sorting low achievers according, to
whether they have lacked adequate instruction or
Other opportunities or have some "internal" pro-
cessing difficulty.

During the past-decade, the number of children
'classified as having Learning Disabilities has
increased by almost 38%. Currently, over half of
all children in the U.S. who receive special educa-
tion (about 5.2% _of the school-age population) are
categorized as having a learning disability (U.S.
Department of Education, 2000). Recent chal-
lenges to the learning disability construct do not
deny that individual children May have particular
difficulty learning specific content (see for example,
Lyon, Fletcher, Shaywitz, Shaywitz, Torgeson,
Wood, Shulte, & Olson, 2001). However, the solu-
tion is not to simply refer them "out" of general
education but to look at enhancing the quality of
instruction, including a major 'focus on establishing
early competency in reading and math.
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Current Policies Regardirug Who Receives
Special Education

Current special education policy remains firmly
grounded in the early traditions and beliefs about
individual difference. The policies are premised on
the notion that children who require special educa-
tion are somehow uniquely different from "typical"
students due to a deviance or disability within the
child. Access to education means providing "differ-
entiated" education opportunities, such as different
curriculum, instruction, classes or schools. Both
extra resources and legal entitlements are targeted
to students baSed on their designation as having it

disability as defined by IDEA.

Still, for more than half of the school-age stu-
dents currently being served in special education,
referrals from classroom teachers or parents are the
primary mechanism for triggering eligibility, and
professional judgment or family advocacy becomes
the critical variable in determining access to or
denial of appropriate services. However, extreme
variability exists within all the factors that affect
classifi'cation and placement, including the defini-
tions of disabilities, operational criteria for classifi-
cation, assessment procedures, fiscal influences,
administrative decisions, and quality of instruction
(Reschly, 2000). Factors such as school personnel's
expectations and stereotypes of culturally diverse
youth, teacher-parent relationships, school-com-
munity relationships, and children's own expecta-
dons of themselves and what they can achieve seem
to be equally influential and contribute to the com-
plexity of determining who is eligible to receive
special education.

Changes are needed in the procedures for defin-
ing who is eligible for special education. Simply
adding more criteria will not suffice and will
only increase the already onerous assessment and
evaluation procedures. To confront the issue of
eligibility requires a clear understanding of the
purpose of special education in relation to gener-
al education. To this end, the following two

32 options are suggested for consideration during
reauthorization.

Options for Rethinking Special !Education
Eligibility

In my view, there are two broad options to con-
sider in rethinking special education eligibility.
The first is to maintain the entitlement to a free
appropriate public education for students with dis-
abilities and to operationalize disability in a way
that is reliable and irrefutable. The second option
requires' us to view special eddcation as part of a
continuum of an educational system that provides
a variety of supports tailored to match educational
opportunities with individual needs.

Neither of the two options is totally satisfactory.
The first option is not achievable because individ-
ual differences and their impact on learning exist
along 'a continuum. There will always be a problem
about where to draw the line defining "disabled"
using a universal "cut point."

The second option seeks a broader and more
systemic approach that 1) provides special education
and related services for any child who enters school with a

clearly defined developmental disability, most notably those

with more Moderate to significant cognitive disabilities as

well as those with medically-defined disabilities; and 2)
provides a support system to any student who experiences
significant educational failure judged against a common or

accepted performance standard and who fails to respond to

intensive interventions in general education.

General education interventions would be
required that go beyond current episodic pre-refer-
ral interventions and could include early literacy
programs as well as school-based behavioral sup-
port systems. However, when a student fails to make
adequate progress, as judged against an established
state or district' standard, with the intensive general
education interventions, be or she would be referred
for more in-depth educational assessments and pro-
vided with specialized services and supports. These
services should be available within the public school
building or district and could require an individual-
ized education program (IEP). But the supports
would be available based on severity of educational
need and lack of response to interventions. The



focus of these new approaches would be equity in
access to services, with fewer false negatives and
false positives in referral and eligibility for special
education. Further, there would be more direct, and
hence more valid, educational decisions.

There are, however, some significant tradeoffs in
the second option. This approach to identification
begins to shift the special education program for
some students to more of a compensatory model.
However, as Reschly (2000) points out, the vast
majority of students receiving special education
are in the categories of Learning Disabled, Emo-
tionally Disturbed, Mild Mental Retardation, and
Speech and Language, which are dependent on
educators' prof6sional judgment. For the most
part, students end up being identified for special
education due to low achievement and behavioral
problems. They are judged to have a "disability"
when they have individual learning deficits that
general education cannot address or chooses not
to address.

Special education' must either acknowledge that
these students do not have "disabilities" and are
therefore not eligible for any services, or it must
accept that they can be appropriately supported
within ,a more flexible and accountable
general/special educational system. This will
require recognition that the assumptions about
inherent deficits and etiologies are costly,
inequitable, and educationally indefensible.

As noted earlier, special education evolved into a
system of alternative curricula,' settings, and
instructional approaches designed to meet the edu-
cational needs of a range of students who experi-
enced severe learning deficits and behavioral
deviance, only a minority of whom had clearly
medically-defined disabilities. Over the years, "spe-
cial education" has moved closer and closer to gen-
eral education. The majority of the students who
receive special education do so within the general
education classroom and curriculum. New IDEA
requirements call for the participation of these stu-
dents in new educational assessments and account-
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ability systems. Contemporary contexts of school-
ing, as well as a quarter century of experience with

'special education, offer a new way to consider who
is eligible to receive special education services and
to expand what we mean by "special" education.

WHAT DOES THE EMTBITLIEMEMT TO
"APPROPROATE" EDUCATMN

REALLY DIEM?

"...the public mandate that all handicapped chil-
dren are entitled to an education appropriate to their

unique needs is undoubtedly the most significant
[among all policy developments]. This had been a
goal long dreamed of and often seriously discussed

respecting the education of all American children, but

a goal, that, has seldom been implemented on any
notable scale.'

(Ballard, Ramirez, & Weintraub, 1982, p. 20).

The cornerstone of federal special education law
is the individual student's entitlement to a "free
appropriate public education" (20 U.S.C. 1401(8)).
As defined through regulation, this term means
special education and related services that are pro-
vided at public expense, under public supervision,

For the most part, students end up being

identified for special education.clue to low

achievement and behavioral problems.They are

judged to have a "disability" when they have

individual learning deficits that general education

cannot address or chooses not to address.

and according to an IEP. By law, each child's IEP
must include a written statement of the child's pres- -
ent level of performance, a statement of annual
goals and short-term objectives and benchmarks, a
statement of all special education and related serv-
ices that will be provided and the extent to which
the child will participate, in general education, and
schedules for annual review

36
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At the time of passage of P.L. 94 -142; Congress
clearly indicated that the requirement for individu-
alized programs was essential to achieving the
ambitious goals of the legislation (Ballard & Zettel,
1977; Levine & Wexler, 1981). Neither the termi-
nology nor the concept of an IEP was a new idea
in 1975. A number of state statutes and judicial
decrees already required education of children
with disabilities to be "appropriate" 'or "suitable"
and to include "specialized instruction" (Ballard,
Ramirez, & Weintraub, 1982, p. 20). Several states
actually required the developrnent of educaticinal
plans in their special education statutes.

Interest groups lobbied strenuously for the IEP pro-
visions in the initial legislation, under the belief that a
formal written document was necessaryto ensure that
a state or local agency was indeed providing what was
appropriate for an individual child. Because IEPs are
the only written document of a child's needs and the
kinds of services that are to be delivered by the edu-
cation agency, the IEP became the legal manifesta-
tion of the core federal entitlement.

, The IEP itself quickly morphed into a monumen-

tally' bureaucratic and time consuming endeavor,

In the debates over drafting regulations pertain-
ing to the IEP, child advocates pushed for making
the docunient mandatory, binding, and subject to
specific timelines. State and local district represen-
tatives wanted the documents to be planning grids,
out of fear that the IEPs would increase litigation
and that educational agencies would -not have the
resources to provide all the services deemed neces-
sary, hence "appropriate," for a child with a disabil- -
ity (Levine & Wexler, 1981).

Those arguing for the mandate prevailed in part
because the IEP development was to be a team
process involving parents and local school represen-
tatives, who presumably would not agree to some

34 thing the schools could not provide, Also, while the
district would be responsible for providing the serv-

ices, it was not legally responsible for failure in per-
formance of a child with a disability (Levine &
Wexler, 1981). So began the struggle to legally
define what constitutes an "appropriate" education.
The IEP itself quickly morphed into a monumen-
tally bureaucratic and time-consuming endeavor
(U.S. Department of Education, 1982; SRI, 1981).
And the problem of defining "appropriate" in
terms of how the IEP was developed became even
more significant.

Legg hiterpretalOOTS of "Appropriate"
State and federal courts have played a significant

role in defining what constitutes an appropriate
education. In Board of Education of Hendrick Hudson
Central School District v. Rowley (458 US 176, 1982),
the Supreme Court held that in order to be appro-
priate, the special education and related services
provided to a child with a disability must be
designed in conformity with mandated procedures
and timelines and must be reasonably calculated to
confer educational benefit. Lower courts, in apply-
ing the Rowley standard, have had no difficulty, in
judging the procedural integrity but tend to defer
to educator-S.' opinions about ,what constitutes a
beneficial education (McDonnell, McLaughlin, &
Morison, 1997). School districts have generally pre-
vailed in disputes over appropriateness-if they can
demonstrate that,they followed all procedures and
made an earnest attempt to provide services. .

Analyses of applications of the Rowley standard
disagree as to whether the standard is -being inter-
preted in a consistent way. But most analysts agree
that a child's education is deemed appropriate if
he or she is making progress based on some judg-
ment of their capabilities and that there is no
requirement to maximize potential or move
toward any performance standard _(McDonnell et
al., 1997; Smith & Brownell, 1995).

The finevitablle Conflict Between "Appropri-
ate"and "llndividualized"

The essence of current policy is that "appropri-
ate" must be considered in relation to an individual
child. Thus, appropriate is always subjective and



open to dispute. When is some benefit "reason-
able?" When is enough really enough? Under'what
circumstances can we say with confidence that a
child has received a sufficient quality and quantity
of special education services? The drafters of the
'legislation believed that requiring a team, including
a child's parents, to make decisions about what is
appropriate would maximize, if not guarantee, the
appropriateness of a program.

Understandably, advocates pushed for individu-
alization as a way to avoid the real danger of chil-

. dren with disabilities sitting forgotten in the back
of regular classrooms or placed in special educa-
tion classes with 'cookie cutter curriculum and
instruction. Further, they pushed for the IEP as a
means of holding schools accountable for provid-

'ing individualized services to students. Arguably,
the concept has worked reasonably well for stu-
dents with more severe disabilities. But the IEP has
also created enormous bureaucratic inefficiencies.'
Moreover, research has clearly demonstrated that
IEPs are often instructionally irrelevant, only mar-
ginally individualized, and only effective as
accountability tools when parents exercise their
right to disagree (Giangreco, Dennis, Edelman, &.
Cloninger, 1994;' Smith, 1990; Smith &' Brownell,
1995). The IEP process becomes one of political
bargaining between parents'and professionals, and
"the collective result is considerable momentum against the

level of individualization intended by federal law"'
(McDonnell et al., 1997; p. 64).

Beyond the IEP process itself is, the dilemma of
defining appropriate in the absence of some stan-
dard. Even when standards exist, however, a ques-
tion arises as to what individualization means in
relation to these standards: This question was
addressed in a report of the. National Research
Council (McDonnell et al., 1997), which concluded
that standards and the education of students with
disabilities "embody potentially compatible goals"
(p. 64). The report also acknowledged that-th,e-corf-
cept of common content end performance stan-
dards could be troublesome, given the heterogeneity
of the special education population. Nonetheless,

r---,..- -
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the legal entitlement' to "appropriate" must be
explicitly defined in terms of specific standards.

A Heed 20:a Define aii"Appropricte" Education
In order for us to meet the true intent of what

constitutes an "appropriate" education for any
given student with a disability, we must be able to
have a measure against which to compare a stu-.
dent's progress and judge the adequacy of his or
her education. In the Rowley decision, the Court
made the following statement about assessing
appropriateness (458 U.S. at 188-89):

Almost as a checklist for adequacy under the

Act, the 'definition requires that such [specially

designed] instruction' and service be provided at

public expense and under public supervision,
meet the State's educational standards, approxi-

mate the grade levels used in the State's 'regular

education, and comport with the child's

.Thus if personalized instruction is being

provided with sufficient support services to per-

mit the child to benefit from instruction, and the

other items on the definitional checklist are satis-

fied, the child is receiving a "free appropriate,,
education" as defined by the Act.

The idea of "benefit from instruction" is ambigu-
ous, as is the notion of a "definitional checklist."
One can see how disputes could occur over the
appropriateness of any child's IEP.

Recent broad changes in federal and state edu-
.cational policies require a rethinking of how -spe-
cial education fits within the larger system of edu-
cation. The current educatiOnal reform ideology is
les-s concerned with bureaucratic conventions and
adherence to rigid rules and procedures and is,
more focused'on achieving specific levels of stu-
dent performance. Public educational policy is
shifting from concerns solely about equal access to
education to ensuring equal access to an adequate
education, defined in terms of educational attain-
ments or outcomes.'

In this environment, accountability for student
performance and outcomes takes precedence over
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rules, and flexibility and local adaptation are per-
mitted if not expected. The 1994 ESEA amend-
ments, most notably the Title I program, clearly
illustrate the major elements of the new policy.
These include explicit content, and performance
standards, assessments that are aligned with the
standards, and rigorous accountability for student
results. The 1997 IDEA amendments contain sev-
eral new provisions designed to align federal special
education policy with the broader educational con-
text. Most notably, requirements for children with
disabilities to participate in assessments and have
greater access to the general education curriculum
are beginning to formally move special education
closer to the broader education standards. Howev-
er, these requirements were grafted onto the basic
federal policy architecture of special education,
and if they are to work as intended, a more explicit
link to standards is required.

The operational definition of a free appropriate
public education should explicitly .recognize the
concept of an adequate education, defined in
terms of children's progress toward a set of district
or state standards. These standards need not be
limited to the standards imposed for general edu-
cation. I would argue that the state has an obliga-
tion to explicitly put forth standards for students
receiving special 'education. The IEP process
should be directed at moving children toward
clear, coherent standards reflecting desired long-
term outcomes.

The practical issue of what is meant by "stan-
dards" in the context of an individualized educa-
tion cannot be ignored. Whether it is sufficient or
even wise to endorse one common set of perform-
ance standards is open to discussion and will not
be addressed directly in this paper. Perhaps it is
more instructive to consider individualization of
special education and related services in connection with
ensuring a student's progress toward an estab-
lished standard.

36 Currently, in states and school districts across the
country, IEP forms and procedures are being

revised to align them with content and perform-
ance standards. Yet, my own research and experi-
ence in this area indicate that much of the align-
ment is ad hoc, occurring within each IEP team,
and can often result in resistance, confusion, and
fragmented goals.

Current Ma Policies and Standards
Currently, IDEA requires that students with

disabilities participate in large-scale state and
local assessments. Title I accountability provisions
also require states to include assessment scores
of students with disabilities when states determine
whether schools are making "adequate yearly
progress"5 in moving students toward perform-
ance standards. Thus, one set of standards
is imposed through the state assessment pro-
grams. Another area where standards could
and should be defined is through the new provi-
sions in IDEA that require states, to develop
performance goals and indicators in special
education and to report biennially on their
progress toward these goals (34 CFR 300.137).
Not surprisingly, a review of these' first
biennial reports indicates wide variation in state
performance goals and even more variation in
the indicators used to monitor progress (Ahearn,
2001).

The reauthorization of IDEA should build
upon the requirements to create performance
goals and indicators and should specifically clarify
the relationship of these goals and indicators to
broader state standards. IDEA needs to present a
coherent and cohesive approach to special educa-
tion accountability that is based on a set of clear
performance goals and indicators that will be
expressed in state reporting requirements and
state oversight of local districts. These goals and
indicators in essence would define special educa-
tion `standards and would provide a uniform
accountability mechanism and set of benchmarks
against which "appropriate" could begin to be
defined. Such a system of standards will also be
essential in any reconsideration of the federal role
in special education.

39



WC=OAT OS THE APPROPROATE FEDER,AL
ROLE ON SPECOAL EDUCATION?

This final question is certainly not new or unique
to federal special education policy. A perennial ten-
sion exists, among federal and state governments in
the area of education policy. Federal special educa-
tion law and regulations are considered to be overly
prescriptive and increasingly "out of step" -with
new ideas about federal regulation and oversight.
Within the current dominant model of educational
reform, as articulated in federal and state educa-
tion policies, standards and accountability are cen-
tralized at the state level, while decisions about pro-
cedures and practices are deregulated or permitted
to be adapted to local contexts.

The preoccupation of special education with
process accountability and monitoring has resulted
in enormous paperwork burdens, as schools strug-
gle to document and record' every action, timeline,
and decision. The IEP has become the central con-
tract between a student and the school, and it is not
unusual for these documents to expand to. 15 or 20
pages of assurances and documentation of proce-
dures. While there is some hope that the current
focus on accountability for student outcomes will
replace the emphasis on process, it is important to
acknowledge that the procedures represent impor-
tant legal assurances of individual rights.

Within the general outcry over excessive paper-
work and regulation, federal policymakers have
argued that the solution to regulatory burden rests
with states and local districts, which have piled on
their own procedures and requirements beyond
what is required by the federal rules. While this is
certainly true, it is also the case that the additional
procedures were frequently created in response to
federal judicial interpretations of IDEA rules and
regulations or to federal monitoring and oversight
of state implementation of federal regulations.

I believe that it is time to reconsider the appro-
priate role for the federal government in special
education. Specifically, we need to address the
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degree to which the current regulations and feder-
al-level prescription are either useful or necessary.
Sunstein (1990) discusses several reasons why regu-
lations fail. These include failures in the original
statute, lack of coordination and effective manage-
ment, absence of accountability, and influence of
factional power and self-interests. Each of these has
probably contributed to problems in the implemen-
tation of federal special education policy, and the
pet=ceived lack of adequate regulation has resulted
in more regulation.

With respect to problems in the statute, Sunstein
cites two major ones: the insensitivity of most fed-
eral rights-based policies to regional variations,
and the belief that costs or a sheer lack of techni-
cal capacity to accomplish the promise of the
statute cannot mitigate individual rights. In other
words, a uniform standard of behavior cannot be
legislated in places that differ dramatically in their
capacity, nor can any regulatory program ignore
costs. In addition, ambiguity in the federal statute,
such as the previously discussed provision for free
appropriate public education, creates even more
variability and further erodes implementation of a
uniform standard.

Sunstein argues in favor of legislation that reduces
risks (or presumably increases benefits) as opposed
to imposing some absolute standards. Regulations
fail if they do not yield real-world results or protec-
tions for individuals. Lack of good-faith implemen-
tation, resources, or methodology contributes to the
failure to implement IDEA regulations. But federal
special education policies have also been driven by
special interests. Groups representing various dis-
abilities or constituencies have attempted to access
the entitlement or impose their vision of education
onto the federal regulations.

Parents and advocates criticize enforcement of
the federal regulations, saying that neither' the fed-
eral government nor states are meeting their
responsibility to enforce compliance and ensure
implementation of the statute. Parents perceive
that they must bear the brunt of ensuring that all
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procedures are met (NCD, 2000). However,
attempts to increase controls over processes and
establish more, uniform interpretation of regufa-
dons have resulted in litigation and more regula-
tion. This, in turn, has increased inefficiencies and
costs. We now have seen what Sunstein calls
"skewed redistribution" (1990, p. 100). That is,
while IDEA was intended to produce some redistri-
bution of educational resources to benefit students
with disabilities, the measures' unequally benefit
some students and may actually harm others, both
with and without disabilities.

Glow Can W Rethank.the Feder ®1 Rolle?
The question of what precisely can be done to

reframe the federal role will require deliberate legal
analyses and conversations. A substantial reduction
in the federal presence in special education is likely
to be achieved "only incrementally. However, I

believe that a significant effort needs to be put forth
in redefining a federal special education program
that: O'responds to the basic core civil rights enti-
tlements embodied in the legislation; 2) reflects

While IDEA was intended to produce-some

redistribution of educatidnal resources to benefit
students with disabilities, the measures unequally

benefit some students and may, actually: harm

others, both with and without disabilities.

both the realities and variation of current educa-
tional contexts, as well as knowledge and experi-
ence gained through more than 25 years of imple-
mentation; and 3) is not simply reacting to
individual problems or demands and general edu-
cational reforms but provides a comprehensive and
complementary policy structure.

What would such a framework look like? First, the
core civil rights principles must unquestionably be
maintained in federal statute. These include the
"zero reject" provisions, the guarantees for a free

38 appropriate public education (albeit revised as I pro-
1=1 pose), and the concept of educating students with

disabilities in the "least restrictive environment."
The basic due process provisions should also remain
essential, as should certain other key legal protec-
tions such as the non-discriminatory assessment
provisions. However, those basic prOtections can be
maintained without the excessive federal regulations
regarding timelines and other procedures.

Second, the federal government should maintain
a role in financing special education. With appropri-,

ate accountability for studen't performance, the finance
provisions should expand on the 19,97 IDEA
amendmentsAo provide greater flexibility in how
resources are combined or leveraged in overall
school improvement initiatives, such as schoolwide
Title 1 programs. In addition, the funding formula
should reflect the differential costs associated with
the provision of some services, such as full-time
nursing and other "extraordinary" costs. However,
any adjustments to the finance formula must be
placement-neutral and not; provide incentives for
moving students with disabilities out of public
school classrooms or environments.

Beyond guaranteeing certain fundamental civil
rights and fiscal support, what is the responsibility
of the federal government? If we assume, for exam-
ple, that the federal government requires and moni-
tors,state-level standards and performance indica-
tors for special education students, programs, and
services, would it be necessary to have comprehen-
sive IEP regulations? Could states and local school
districts adopt their own concepts of an IEP? Simi-
larly, the numbing regulations associated with the
discipline of students in special education could be
reconsidered or eliminated in favor of more precise
accountability for student suspensions and expul-
sions. Definitions and operational criteria for deter-
mining eligibility could be streamlined even if the
new construct of special education as proposed in
this paper were not adopted. The numerous
requirements regarding state reporting could also
be dramatically altered if, there were standards and
valid indicators of effective special education. In
other words, given a new framework for thinking
about special education programs and services,
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IDEA and accompanying regulations could provide
the broad policy structure and framework for defin-
ing special education.

Conditions for Achieving o New Federal Role
in Special Education

The structure I propose is based on clearly artic-
ulated standards for programs and students and,on
measurable indicators, that either currently exist or
are acknowledged as critical signals of program
integrity. Performance targets or benchmarks for
the standards need to be established, most likely on
a state by state basis, and individual student,
progress on the IEP needs to be referenced"to These
standards. Ideally, the system would be vertically
aligned from local to state to federal levels. As can-,
fidence in the indicators increases, concerns about
procedures and strict adherence to regulation
become less important than discovering reasons for
low performance and ways to improve practice.

. Flexible incentive systems and transparency in the
system with regard to performance against stan-
dards is preferable to command-and-control regula-
tion. The regulations should foCus on increasing'
educational benefits to_ individual students and
reducing social risks, such as isolation, but they
should not attempt to define an absolute guarantee
of what the student will get. In other words; the right
to a free appropriate public education is not a guar-
antee to a certain outcome or level of benefit, nor
should it, be a guarantee to certain procedures or
processes. The task for reauthorization is to develop
some principles that can interpret the goals of cur-
rent federal regulation, while remaining sensitive to
constitutional protections. Thus, the answer is not
simply to deregulate, but to deregulate within a care-
fully considered system of federal-to-state-to-local
responsibility and control for special education.

r
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In this paper I have attempted to address what I
perceive to be the three fundamental policy ques-
tiOns that need to be considered as we attempt to
craft the next reauthorization of IDEA. As I note
in the paper, I do not expect that changes of the
scope that I propose will be enacted in a single
reauthorization. Most major' policy change is
incremental. I do believe, however, that we cannot

1
The numerous requirements regarding state

reporting could also be dramatically altered if
there were standards and valid indicators of
effective special education.

continue to tweak a provision here or there or
move -around the edges of reform. Such changes
create more inefficiencies and further fragment
special education policy.. The result at the street
level (Weatherley & Lipsky, 1977) is a set of con-
flicting priorities and demands that must be nego-
tiated by individual teachers and families. This
street -level adaptation is inherently inequitable
and results in ad hoc policymaking.

During the past decade, special education profes7
sionals and policymakers have voiced support for
greater unification of special and general educa-
tion policies. They, along with parents and advo -:

cates, want better results for students with disabili-
ties. If, as a field, we are truly serious about
achieving these two goals, then we must also be
serious about critically examining a policy, structure
that is almost three decades old. We simply cannot
fix problems by adding more of the same or by
rigidly adhering to the old.
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ENDNOTES

In the 1975 legislation for special education, Congress
authorized the federal government to eventually pay for
40% of the extra per pupil expenditures involved in
educating children with disabilities. Appropriations
have never reached this authorized level, and the bulk of
the costs for providing special education has fallen on
local school districts. The current federal share of spe-
cial education costs is about 12%.

2 Part B of the federal law contains the provisions gov-
erning special education and related services for chil-
dren and youth ages 3-21.

3 The major issue was whether students with disabilities
receiving special education could be indefinitely sus-
pended or expelled and have their special education serv-
ices ceased. A compromise was crafted that retained the
students' right to a free appropriate public education.

The cap was removed in the 1997 amendments, which
changed the funding formula for appropriations above
a certain trigger to .a formula based on population
rather than on counts of children with disabilities.

States are required to develop performance standards
that define adequate yearly progress for individual
schools and to hold schools accountable for reaching
those standards. States must also intervene in schools
that fail to make adequate progress.
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