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WASHINGTON, D.C. 20202-5132
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We are sending one copy of the Compilation to each address on our GEN mailing list.
Additional single copies of the Compilation may be ordered from the Federal Student Aid
Information Center at 1-800-4 FED AID (1-800-433-3243), while supplies last.

This Compilation is also available in electronic form on our Information for Financial Aid

Professionals (IFAP) Web site:

ifap.ed.gov
We encourage you to visit and bookmark this site, which contains a wealth of program
information, from Dear Colleague Letters to Federal Registers, ready to be downloaded in
searchable electronic formats.
We hope that you find the Compilation a useful reference tool for the proper administration

for the Student Financial Assistance programs.

Research and Publications Group
Schools Channel
sfaschoolspubs@ed.gov

We help put America through school.

v 4



Table of Contents

Compilation of Student Financial Aid Regulations

through
June 1, 2000

Part
Introduction: Understanding a Regulation

86 Drug Free Schools and Campuses
August 16, 1990° (September 30, 1990**)

99 Family Educational Rights and Privacy.

Combines--

Final Regulations
April 11, 1988* (May 26, 1988**)

Final Regulations
January 7, 1993* (February 25, 1993**)

Final Regulations
January 17, 1995* (March 3, 1995**)

Final Regulations
November 21, 1996 (December 23, 1996°*)

600. Institutional Eligibility Under the Higher
Education Act of 1965, as Amended

Combines--

Final Regulations
April 28, 1994 (July 1, 1994*°)

Final Regulations
Aprit 29, 1994* (July 1, 1994*°)

Final Regulations
November 29, 1994° (July 1, 1995*)

Final Regulations
June 30, 1995° (July 31, 1995**)

Final Regulations .
June 12, 1996° (July 12, 1996**)

Final Regulations
November 29, 1996* (July 1, 1997°*)

Final Regulations
July 29, 1998* (July 29, 1998**)

Page

Introduction-1

11

241

* Date of Publication : ) i
** Effective Date

(92



0
]
=4

602

653

654

668

Institutional Eligibility Under the Higher
Education Act of 1965, as Amended

(continued)

Final Regulations
October 29, 1999* (July 1, 2000**)

The Secretary's Recognition of
Accrediting Agencies

October 20, 1999* (July 1, 2000**)

Secretary's Recognition Procedures
for State Agencies

Combines--

Final Regulations
August 20, 1974* (August 20, 1974**)

Final Regulations
December 30, 1980 (December 30, 1980**)

Paul Douglas Teacher Scholarship
Program

Combines--

Final Regulations
November 25, 1987* (Retroactive to October 17, 1986**)

Final Regulations
August 27, 1990* (October 11, 1990**)

Final Regulations
August 11, 1993* (September 25, 1993**)

Robert C. Byrd Honors Scholarship
Program

Combines--

Final Regulations
June 20, 1989* (August 4, 1989**)

Final Regulations
August 11, 1993* (September 25, 1993**)

Student Assistance General Provisions

Combines--

Final Regulations
June 28, 1985* (September 2, 1985**)

4-1

5-1

6-1

71

* Date of Publication B
** Effective Date

o3



0
0
=3

Student Assistance General Provisions:

{continued)

Final Reguilations
March 14, 1986* (April 28, 1986**)

Final Regulations
November 19, 1986* (January 3, 1987**)

Final Regulations
November 28, 1986* (January 29, 1987**)

Final Regulations
December 1, 1986* (January 15, 1987**)

Final Regulations
August 12, 1987* (September 26, 1987**)

Final Regulations N
December 1, 1987* (February 3, 1988**)

Final Regulations
May 26, 1988* (July 19, 1988**)

Final Regulations
August 30, 1988* (October 14, 1988**)

Final Regulations
June 5, 1989* (July 20, 1989**, with exceptions of
668.15, 668.23, 668.44, and 668.90)

Final Regulations
August 24, 1989* (668.15, 668.23, 668.44, and
668.90 effective August 24, 1989**)

Final Regulations
September 7, 1989* (Correction to June 5, 1989 Final Regulations)

Final Regulations
November 3, 1989* (December 23, 1989**)

Final Reguiations
August 7, 1990* (September 21, 1990**)

Final Regulations
July 19, 1991* (September 2, 1991**, with the exception
of 668.15 and 668.25--September 3, 1991**)

Final Regulations
July 31, 1991* (September 14, 1991**, Section 668.51
retroactive to July 1, 1991**)

* Date of Publication i
** Effective Date



O
o
=

Student Assistance General Provisions 8-1
(continued)

Final Regulations
December 2, 1991* (January 16, 1992, with the exception
of the revised sections 668.51, 668.53--other than 668.53(a)(5)--
through 668.61. These are applicable beginning with 1992-93 award year.)

Final Regulations
December 23, 1991* (February 6, 1992**)

Final Regulations
August 27, 1992* (November 7, 1992**, with the exception
of 668.61--November 8, 1992**)

Final Regulations
October 19, 1992* (December 3, 1992**)

Final Regulations
December 3, 1992* (January 29, 1993**)

Final Regulations
December 17, 1992 (January 31, 1993**, with the exception
of sections 668.90, 668.98 and 668.124--March 16, 1993**)

Final Regulations
January 7, 1993* (May 4, 1993**)

Final Regulations
March 10, 1993* (April 28, 1993**)

Final Regulations
March 16, 1993* (March 16, 1993**)

Final Regulation
May 4, 1993 (May 4, 1993°**)

Final Regulations

June 8, 1993* (July 23, 1993**, with the exception
of sections 668.7 (a)(1)(ii)--December 1, 1987**;
668.7 (a)(6), 668.7 (a)(9), and 668.34--July 1, 1994**;
and 668.22--September 30, 1993**)

Final Regulations
July 23, 1993 (July 1, 1994**)

Final Regulations .
March 16, 1994* (July 1, 1994**)

Final Regulations
April 28, 1994° (July 1, 1994**)

Final Regulations (569 FR 22278)
April 29, 1994* (June 13, 1994**)

* Date of Publication iv
** Effective Date



Student Assistance General Provisions

(continued)

Final Regulations (59 FR 22314)
April 29, 1994 (July 1, 1994**)

Final Regulations (59 FR 22348)
April 29, 1994* (July 1, 1994*%)

Final Regulations (59 FR 61142)
November 29, 1994* (July 1, 1995**)

Final Regulations (59 FR 61192)
November 29, 1994* (July 1, 1995**)

Final Regulations (59 FR 61204)
November 29, 1994* (July 1, 1995**)

Final Regulations
December 1, 1994* (July 1, 1995%)

Final Regulations
June 30, 1995* (July 31, 1995**)

Fina! Regulations--OMB control number added
August 15, 1995° (August 15, 1995**)

Final Regulations
November 29, 1995* (July 1, 1996**)

Final Regulations (60 FR 61760)
December 1, 1995* (July 1, 1996**)

Final Regulations (60 FR 61776)
December 1, 1995* (July 1, 1996**)

Final Regulations (60 FR 61796)
December 1, 1995* (July 1, 1996**)

Final Regulations (60 FR 61830)
December 1, 1995* (July 1, 1996**)

Final Regulations
February 1, 1996* (July 1, 1996**)

Final Regulations .
June 12, 1996* (July 12, 1996**)

Final Regulations--OMB control number added
June 13, 1996 (July 1, 1996**)

Final Regulations--OMB control number added
June 19, 1996* (July 1, 1996**)

* Date of Publication

** Effective Date



O
Y
A3

673

Student Assistance General Provisions

(continued)

Final Regulations
September 17, 1996* (October 17, 1996**)

Final Regulations
November 27, 1996* (July 1, 1997**)

Final Regulations (61 FR 60565)
November 29, 1996* (July 1, 1997**)

Final Regulations (61 FR 60578)
November 29, 1996* (July 1, 1997**)

Final Regulations
November 25, 1997* (July 1, 1998**)

Final Regulations
July 28, 1998* (July 1, 1998**)

Final Regulations
July 29, 1998* (July 29, 1998**)

Final Regulations
October 22, 1998°* (July 1, 1999**)

Final Regulations
October 22, 1999* (July 1, 2000**)

Final Regulations
October 28, 1999* (July 1, 2000**)

Final Regulations
October 29, 1999* (July 1, 2000**)

Final Regulations (64 FR 58974)
November 1, 1999* (July 1, 2000**)

Final Regulations (64 FR 59016)
November 1, 1999* (July 1, 2000**)

Final Regulations (64 FR 59060)
November 1, 1999* (July 1, 2000**)

General Provisions for the Federal Perkins

Loan Program, Federal Work-Study Program,
and Federal Supplemental Educational
Opportunity Grant Program

Combines--

Fina! Regulations
November 27, 1996* (July 1, 1997**)

@ |v
.d lg
3

9-1

* Date of Publication
** Effective Date

vi

10



|'U
o
=
g
o
®

673 General Provisions for the Federal Perkins : 9-1
Loan Program, Federal Work-Study Program,
and Federal Supplemental Educational
Opportunity Grant Program
(continued)

Final Regulations
October 28, 1999* (July 1, 2000**)

674 Federal Perkins Loan Program 10-1
Combines--

Final Regulations
November 30, 1987* (February 3, 1988**)

Final Regulations
December 1, 1987* (February 3, 1988")

Final Regulations
July 21, 1992* (September 18, 1992**)

Final Regulations
December 21, 1992* (February 4, 1993**)

Final Regulations
January 12, 1994* (Correction to July 21, 1992 Final Regulahons)

Final Regulations
‘ . November 30, 1994* (July 1, 1995**)
Final Regulations

December 1, 1994* (July 1, 1995**)

Final Regulations--OMB control number added
June 15, 1995°* (July 1, 1995**)

Final Regulations
June 30, 1995* (July 31, 1995**)

Final Regulations
December 1, 1995* (July 1, 1996**)

Final Regulations (61 FR 60390)
November 27, 1996* (July 1, 1997**)

Final Regulations (61 FR 60490)
November 27, 1996* (July 1, 1997**)

Final Regulations
November 29, 1996* (July 1, 1997**)

Final Regulations
September 26, 1997* (October 27, 1997**)

* Date of Publication T il
© ** Effective Date




Part Page

674 Federal Perkins Loan Program , 10-1
(continued)

Final Regulations
October 25, 1999* (July 1, 2000**)

Final Regulations (64 FR 58284)
October 28, 1999* (July 1, 2000**)

Final Regulations (64 FR 58298)
October 28, 1999* (July 1, 2000**) (Also see page xv)

675 Federal Work-Study Programs 111

Combines--

Fina! Regulations
December 1, 1987* (February 3, 1988**, with the exception of
675.19, which has no effective date yet)

Final Regulations
August 10, 1988" (September 24, 1988**)

Final Regulations
December 28, 1988* (March 2, 1989**)

Final Regulations
July 21, 1992" (September 18, 1992**)

Final Regulations
December 21, 1992" (February 4, 1993**)

Final Regulations
November 30, 1994* (July 1, 1995**)

Final Regulations
December 1, 1994" (July 1, 1995**%)

Final Regulations
December 1, 1995" (July 1, 1996**)

Final Regulations (61 FR 60390)
November 27, 1996" (July 1, 1997**)

Final Regulations (61 FR 60490)
November 27, 1996* (July 1, 1997**)

Final Regulations
November 29, 1996* (July 1, 1997**)

Final Regulations
September 26, 1997* (October 27, 1997**)

Final Regulations
November 28, 1997* (July 1, 1998**)

* Date of Publication viii
** Effective Date

ERIC

Aruitoxt provided by Eic:



676

Federal Work-Study Programs

(continued)

Final Regulations
October 1, 1998° (July 1, 1999**)

Final Regulations
October 28, 1999* (July 1, 2000**)

Federal Supplemental Educational

Opportunity Grant Program
Combines--

Final Regulations
December 1, 1987* (February 3, 1988**)

Final Regulations
December 28, 1988" (March 2, 1989**)

Final Regulations
July 21, 1992* (September 18, 1992**)

Final Regulations
December 21, 1992 (February 4, 1993**)

Final Regulations
November 30, 1994* (July 1, 1995**)

Final Regulations
December 1, 1994* (July 1, 1995**)

Final Regulations
December 1, 1995* (July 1, 1996**)

Final Regulations (61 FR 60390)
November 27, 1996* (July 1, 1997**)

Final Regulations (61 FR 60490)
November 27, 1996* (July 1, 1997**)

Final Regulations
November 29, 1996* (July 1, 1997**)

Final Regulétions‘
September 26, 1997" (October 27, 1997"*)

Final Regulations
October 28, 1999* (July 1, 2000**)

121

* Date of Publication ix

** Effective Date

13



")
0
~

Federal Family Education Loan (FFEL)
Program : 131

Combines--

Final Regulations
December 18, 1992* (February 1, 1993**)

Fina! Regulations
January 7, 1993* (April 13, 1993**)

Final Regulations--OMB control number added
February 19, 1993* (February 19, 1993**)

Final Regulations--OMB control number added
April 13, 1993* (April 13, 1993**)

Final Regulations
January 12, 1994* (Correction to December 18, 1992 Final Regulations)

Final Regulations
April 11, 1994* (July 1, 1994**)

Final Regulations (59 FR 22348)
April 29, 1994* (July 1, 1994**)

Final Regulations (59 FR 22462)
April 29, 1994* (June 13, 1994**)

Final Regulations
May 17, 1994* (July 1, 1994**)

Final Regulations ,
June 8, 1994* (Correction to April 29, 1994 Final Regulations)

Fina! Regulations
June 16, 1994* (July 1, 1995**)

Final Regulations
June 24, 1994* (July 1, 1995**)

Final Regulations
June 28, 1994* (July 1, 1995**)

Final Regulations
June 29, 1994* (July 1, 1995**)

Final Regulations
July 13, 1994* (Correction to May 17, 1994 Final Regulations)

Final Regulations--OMB contro! number added
September 7, 1994* (September 7, 1994**)

Fina! Regulations
November 25, 1994* (July 1, 1995**)

* Date of Publication X
** Effective Date

14



682

Federal Family Education Loan (FFEL)
Program

(continued)

Final Regulations (59 FR 61142)
November 29, 1994* (July 1, 1995**)

Final Regulations (59 FR 61210)
November 29, 1994* (July 1, 1995**)

Final Regulations
November 30, 1994* (July 1, 1995**)

Final Regulations
December 1, 1994* (July 1, 1995**)

- Final Regulations--OMB control number added

June 12, 1995* (July 1, 1995**)

Final Regulations--OMB control number added
June 15, 1995* (July 1, 1995**)

Final Regulations v
June 29, 1995* (Correction to June 15, 1995 Final Regulations)

Final Regulations (60 FR 61750)
December 1, 1995* (July 1, 1996**)

Final Regulations (60 FR 61796)
December 1, 1995* (July 1, 1996**)

Final Regulations--OMB control number added
April 17, 1996* (July 1, 1996**)

Final Regulations (61 FR 60426)
November 27, 1996 (July 1, 1997**)

Final Regulations (61 FR 60478)

November 27, 1996 (July 1, 1997**, with the exception
of section 682.404(f)--January 1, 1998"* and applicable
to payments received on or after January 1, 1998)

Final Regulations (61 FR 60490)
November 27, 1996* (July 1, 1997**)

Final Regulations
November 29, 1996* (July 1, 1997**)

Final Regulations
November 28, 1997* (July 1, 1998**)

Final Regulations
April 16, 1999* (April 16, 1999**)

Page

1341

* Date of Publication x

** Effective Date



0
]
<

685

Federal Family Education Loan (FFEL)
Program

(continued)

Final Regulations
October 25, 1999* (July 1, 2000**)

Final Regulations
October 29, 1999* (July 1, 2000**)

Final Regulations (64 FR 58938)
November 1, 1999* (July 1, 2000**)

Final Regulations (64 FR 59016)
November 1, 1999* (July 1, 2000**)

William D. Ford Federal Direct

Loan Program
Combines--

Final Regulations
December 1, 1994* (July 1, 1995**)

Final Regulations--OMB control number added
June 28, 1995* (July 1, 1995**)

Final Regulations (60 FR 61790)

- December 1, 1995* (July 1, 1996**)

Final Regulations (60 FR 61795)
December 1, 1995* (July 1, 1996**)

Final Regulations (60 FR 61820)
December 1, 1995* (July 1, 1996**)

Final Regulations
June 12, 1996* (July 12, 1996**)

Final Regulations
June 19, 1996" (July 1, 1996**)

Final Regulations
November 27, 1996* (July 1, 1997**)

Final Regulations
November 29, 1996* (July 1, 1997**)

Final Regulations
May 9, 1997* (July 1, 1996**)

Final Regulations
June 3, 1997* (June 3, 1997**)

141

* Date of Publication xii
** Effective Date

16



®

William D. Ford Federal Direct
Loan Program
(continued)

Final Regulations
July 1, 1997 (July 1, 1997**)

Final Regulations
November 28, 1997* (July 1, 1998**)

Final Regulations
July 20, 1998* (July 1, 1998“)

Final Regulations
May 28, 1999* (July 1, 1999**)

Final Regulations
August 24, 1999 (August 24, 1999**)

Final Regulations
October 27, 1999* (July 1, 2000**)

Final Regulations (64 FR 58938)
November 1, 1999* (July 1, 2000**)

Final Regulations (64 FR 59016)
November 1, 1999* (July 1, 2000**)

Federal Pell Grant Program
Combines--

Final Regulations
March 15, 1985* (April 19, 1985**)

Final Regulations
November 19, 1986* (January 3, 1987“)

Final! Reguiations

November 28, 1986* (January 29, 1987**) -

Final Regulations
October 14, 1987* (December 9, 1987**)

Final Regulations

April 12, 1989* (June 9, 1989**)

[Effective date corrected per April 25, 1989
Federal Register]

Final Regulations
April 5, 1990* (May 20, 1990**)

Final Regulations
January 16, 1991* (March 2, 1991**)

1541

* Date of Publication
** Effective Date

xiii

17



Part Page
690 Federal Pell Grant Program 15-1
(continued)
Final Regulations
November 6, 1991* (December 28, 1991**, with the
exception of 690.77 and 690.83)
Final Regulations
January 17, 1992* (Correction to November 6, 1991
Final Regulations)
Final Regulations
June 25, 1992* (August 9, 1992**)
Final Regulations
April 29, 1994* (July 1, 1994**)
Final Regulations
November 1, 1994* (July 1, 1995**)
Final Regulations
December 1, 1994* (July 1, 1995**)
Final Regulations
May 2, 1995* (Correction to November 1, 1994
Final Regulations)
Final Regulations--OMB control number added
June 12, 1995* (July 1, 1995**)
Final Regulations
December 1, 1995 (July 1, 1996**)
Final Regulations
February 1, 1996* (July 1, 1996**)
Final Regulations (61 FR 60390)
November 27, 1996* (July 1, 1997**)
Final Regulations (61 FR 60490)
November 27, 1996* (July 1, 1997**)
- Final Regulations
November 29, 1896* (July 1, 1997**)
Final Regulations
October 28, 1999* (July 1, 2000**)
691 Presidential Access Scholarship
Program 16-1
November 1, 1994* (July 1, 1995**)
* Date of Publication xiv

** Effective Date

18



O

ERIC

Aruitoxt provided by Eic:

0
o
=~

692 State Student incentive
Grant Program = s

Combines--

Final Regulations
November 27, 1987* (February 3, 1988**)

Final Reguiations
May 25, 1990* (July 19, 1990**)

Final Regulations
January 28, 1994 (March 14, 1994**)

693 National Early Intervention Scholarship
and Partnership Program

May 12, 1994* (June 26, 1994**)

Appendix A-List of Final Regulations

Published from October
through December 1999

Appendix B--Summary of Changes in

Final Regulations Published
from October through December 1999

674 Federal Perkins Loan Program (Addendum)

Final Regulations (65 FR26136)
May 5, 2000* (Correction to April 6, 2000** Finai Regulations)

Final Regulations (65 FR18001)
April 6, 2000* (May 8, 2000, subsequently corrected to July 1, 2000**)

18-1

B-1

* Date of Publication Xv
** Effective Date

13



=

Introduction:
Understanding a
Regulation



This compilation includes the regulations for the student aid programs that are
administered by the Student Financial Assistance (SFA) Programs within the U.S.
‘Department of Education. Many of these programs are authorized by Title IV of the
Higher Education Act of 1965, as amended, and have come to be known as the “Title
IV programs.”

The statutory language that authorizes the SFA programs specifies many of the

‘ eligibility and administrative requirements for participation in the programs. Major
changes are usually made every 4-5 years when the programs are reauthorized. The
most recent reauthorization took place with the Higher Education Amendments of
1998. For example, the 1998 Amendments established a teacher cancellation
provision for Federal Stafford Loans and renamed the State Student Incentive Grant
Program.

Other changes to the law may be made on an annual basis as a part of the
appropriations process. For instance, the Omnibus Reconciliation Act of 1993
eliminated the Federal Supplemental Loans for Students (SLS) program.

Some legislative changes are incorporated directly into the regulations. For instance,
when §484 of the Act was amended to specify how satisfactory progress is
measured, this language was added to Section 668.7 of the General Provisions.

In other cases, regulatory language must be developed that explains how the statute
is to be implemented. For example, the method for calculating Pell Grants for a
payment period is not specified in legislation, but was established through the
regulatory process.

Q 7. 21 Introduction—1




’i%foposed rules, final rules,
1d notices

New regulations may be issued as proposed regulations, final regulations, or notices
and are published in a government publication called the Federal Register.
Regulations are usually published first as a Notice of Proposed Rulemaking
(NPRM). An NPRM includes background information, proposed changes to current
regulations, and the address and closing (due) date for receiving comments from the
public. After the Department receives comments on an NPRM from the public, it
reviews the comments, incorporates any needed changes, and publishes final
regulations. ’

In some cases, regulations are not preceded by an NPRM, but are published as a
Final Rule—for instance, when the regulations simply incorporate recent statutory
changes, or when the Secretary finds that solicitation of public comments would be
otherwise impracticable and contrary to the public interest under 5 U.S.C. 553(b)(B).
Final regulations supplement, amend, or replace earlier final regulations.

-Regulations published as notices generally concern procedural matters that do not
require a review or comment period. The law requires some notices to be published
annually—for example, notices of program deadline dates and notices to update
need-analysis charts.

22

o "itroduction—2




ow regulations are developed

Regulations for the SFA programs are developed by the appropriate organizational
unit within the Office of Student Financial Assistance (OSFA). For instance, the
regulations for the Federal Pell Grant Program are developed by the Grants Branch
of the Policy Development Division.

The text of the regulatlon whether itisa notlce NPRM, or final regulation, must be
reviewed and approved by other offices within the Department, such as the Office of
the General Counsel and the Office of the Inspector General. After the comments
from these offices have been incorporated in the regulation or otherwise resclved,
the draft regulation is submitted to the Office of Management and Budget for review
of:

overall federal policy;

budget implications;

potential paperwork burden; and ’
cost to the service population. (in the case of ED, mst1tut10ns of postsecondary
education, lenders, guaranty agencies, students, and parents).

When the Department publishes a proposed regulation, the preamble to the
regulation will explain where comments should be sent, and specify the length of

. the comment period. The comment period is usually 30, 45, 60, or 120 days. After
the comment period ends, the office that drafted the regulation reviews all of the
comments that were received. In most cases, these comments reflect administrative
and other problems that might arise if the regulation was implemented as first .
proposed. The originating office must weigh the concerns voiced by the service
population and the interest of the general public in ensuring program integrity, as it
decides if changes should be made as a result of these comments. Once the
originating office has drafted a final regulation, that regulation must again be
reviewed by other offices in the Department, and by the Office of Management and
Budget.

When final regulations are published, they include a summary of the comments
received and the Department’s responses to them. Any changes incorporated in the
_final regulations that resulted from the comments are noted. In addition, if the
Department has not made changes for the final regulations as recommended in the
comments, the Department will explain its reasons for that decision.

Introduction—3
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The law requires certain categories of regulations to undergo a review process called
“Negotiated Rulemaking” before they are published as an NPRM. For example, the
Department has convened a series of regional meetings to obtain public involvement
in developing regulations to implement the Higher Education Amendments of 1998 .
These meetings included individuals and representatives of the groups involved in
the SFA programs, such as students, legal assistance organizations that represent
students, institutions of higher education, guaranty agencies, lenders, secondary
markets, loan servicers, guaranty agency servicers, and collection agencies. ;

The attendees at these public meetings are given the opportunity to nominate
individuals to serve as negotiators at later sessions. From this list of nominees, the
Department selects a panel of negotiators. To the extent possible, the Department
selects individuals reflecting the diversity in the industry, representing both large
and small participants, as well as individuals serving local areas and national -
markets. The negotiation sessions are held at conference facilities secured by the
Department, and often last a week at a time. For some regulations, as many as three
of these week-long sessions are necessary to allow full discussion of the issues raised
by the negotiators. The sessions are moderated by an independent mediator
retained by the Department.

Following a comprehensive discussion and exchange of information, the
Department uses the comments received at those meetings as it develops the
proposed regulations that are published in the Federal Register.

24
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pw regulations are numbered
Title, Part , and Section

The Federal Register provides a uniform system for publishing federal documents.
The basic component of the system is the Code of Federal Regulations (CFR). The
CFRis divided into 50 titles according to subject matter. Each title is further divided
into parts. Federal regulations relating to education are designated as “Title 34 of
the Code of Federal Regulations” or “34 CFR.” The Title 34 regulations are presently
published in three volumes (Parts 1 to 299, Parts 300 to 399, and Part 400 to end).
Regulations governing the SFA programs for postsecondary education currently
include the following parts under Title 34:

PART SUBJECT
86 Drug Free Schools and Campuses.
99 Family Educational Rights and Privacy
600 Institutional eligibility
602 Secretary’s procedures and criteria for recognition of accrediting agencies
603 Secretary’s recognition procedures for State agencies
653 Paul Douglas teacher scholarship program
654 Robert C. Byrd Honors Scholarship Program
668 Student Assistance General Provisions ‘
673 General Provisions for the Federal Perkins Loan Program, Federal Work-Study
Program, and Federal Supplemental Educational Opportunity Grant Program
674 Federal Perkins Loan Program
675 Federal Work-Study Program
676 Supplemental Educational Opportunity Grant Program
682 Federal Family Education Loan Programs
685 William D. Ford Federal Direct Student Loan Program
690 Federal Pell Grant Program
691 Presidential Access Scholarship Program
692 State Student Incentive Grant Program (recently renamed Leveraging Educatlonal
Assistance Partnership Program)
693 National Early Intervention Scholarship and Partnership Program
514
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Each part of the regulations is divided into sections. For example, Section 682.209 of
the final regulations for the Federal Family Education Loan Programs, published
December 18, 1992, is titled “Repayment of a Loan.” When referring to this section,
it may be cited as “Section 682.209,” “§682.209,” or “34 CFR 682.209.”

682.209 Repayment of a loan.

(a) Conversion of a loan to repayment status. (1) For a
PLUS loan disbursed in one installment or a Consolidation
loan, the repayment period begins on the date the loan is
disbursed. The first payment is due within 60 days after the
date the loan is fully disbursed.

(2) (i) For a PLUS loan disbursed in more than one
installment, the repayment period begins on the date of the § 682.209(a)(2)(i)
first disbursement made on the loan. The first payment is
due within 60 days after the date the loan is fully disbursed.

(ii) For an SLS loan, the repayment period begins on the
date the loan is disbursed, or, if the loan is disbursed in
multiple installments, on the date of the last disbursement of
the loan. Except as provided in paragraph (a)(2)(iii) of this
section the first payment is due within 60 days after the date
the loan is fully disbursed.

(iii) For an SLS borrower who has not yet entered : ‘
repayment on a Stafford loan, the borrower may postpone
payment, consistent with the grace period on the borrower’s
Stafford loan.

(3)(i) Except as provided in paragraphs (a)(4) and (5) of
thissection, for a Stafford loan the repayment period begins—

(A) For a borrower with a loan for which the applicable
interest rate is 7 percent per year, not less than 9 nor more
than 12 months following the date on which the borrower is
no longer enrolled on at least a half-time basis at an eligible § 682.209(a)(3)(i)(A)
school. The length of this grace period is determined by the
lender for loans made under the FISL Program, and by the
guaranty agency for loans guaranteed by the agency; and —

(B) For a borrower with a loan for which the initial
applicable interest rate is 8 or 9 percent per year, 6 months
following the date on which the borrower is no longer
enrolled on at least a half-time basis at an eligible school.

Sections are divided into subsections with the following sequential lettering and
numbering system: (a), (1), (i), and (A). For example, the first bracketed subsection
(shown above) would be referred to as § 682.209(a)(2)(i); the second bracketed
subsection would be referred to as § 682.209(a)(3)(i)(A).
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ading a proposed regulation |

The preamble of a regulation contains much useful information about the contents
of the regulation and the intent of the regulatory changes. The preamble for an
NPRM includes:

* Basic identifying information, such as the title of the regulations and the type
of regulation. '

DEPARTMENT OF EDUCATION

34 CFR Part 668

RIN 1840-AC10

Student Assista'nce General Provisions

|aGENcY: Department of Education
ACTION: Notice of proposed rulemaking

* A summary statement of the purpose of the regulation. Note that the
summary statement is usually the quickest place to identify the topics
. covered by the regulation. In the example below, the Summary specifically
identifies the topic as “Verification,” while the title of the regulation is simply
“Student Assistance General Provisions.”

SUMMARY: The Secretary proposes to amend
Subpart E of the Student Assistance General
Provisions regulations, 34 CFR Part 668, Verification
of Student Aid Application Information, to
implement revisions resulting from the Higher
Education Amendments of 1992 (Pub: L. 103-325) ...

* The due date for public comments (may also include dates for public hearings
if they are to be held). . o :

DATES: Comments must be received on or before
May 31, 1994.
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* The address for comments, and the person and telephone number to contact
for further information.

ADDRESSES: All comments concerning these
proposed regulations should be addressed to
Shirley Regwriter, U.S. Department of
'|Education, 400 Maryland Avenue, SW., Regional
Office Building 3, Room 4318, Washington DC
20202-5451.

FOR FURTHER INFORMATION CONTACT:
Shirley Regwriter, U.S. Department of
Education, 400 Maryland Avenue, SW., Regional
Office Building 3, Room 4318, Washington, DC
20202-5451. Telephone (202) 000-0000.

* A “supplementary information” section. For most regulations, this section of
the preamble is the best place to find a concise summary of the proposed
changes and the reasons for the changes.

SUPPLEMENTARY INFORMATION: Subpart E of
the Student Assistance General Provisions
regulations governs the verification of the
information that is used to calculate an
applicant’s expected family contribution as a
part of the determination of the applicant’s need
for student financial assistance.

Summary of Proposed Changes

The Secretary proposes to change the
requirement in §668.54 that determines the
percentage of selected applicants required to be
verified annually by an institution in any award
year. The Secretary also proposes to change the
amount of the dollar tolerance option in §668.59.

The preamble concludes with certifications that the regulation complies with
Executive Order 12866 (cost/benefit analysis) and the Regulatory Flexibility Act
(impact on small entities), and a List of Subjects covered in the regulation.

28
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. The actual regulation follows the preamble—in many cases, the regulation is much
shorter than the preamble. To save space, the Federal Register sometimes does not
contain the entire text of an existing regulation. Instead, only the language that is
being changed will be printed, with the appropriate section references to indicate
where the change is being made. To make sure that you understand the effect of
these changes, you must compare the printed changes with the complete text of the
regulation that is being amended. ' '

The Secretary amends Part 668 of the Title 34
of the Code of Federal Regulations as follows:

PART 668—STUDENT ASSISTANCE
GENERAL PROVISIONS

1. The authority citation for Part 668 continues
to read as follows: . :

Authority: 20 US.C. 1085, 1091, 1092, 1094, and
1141, unless otherwise noted. o

2. Section 668.7 is amended by revising
paragraph (a)(4)(iii) as follows:

§668.7 Eligible student.
) (a) * * *
‘ * * I 4 * *
(4) * * *

(iii) Is a permanent resident of the Trust

Territory of the Pacific Islands (Palau); or
* * * * *

(These changes have been inserted into the compilation of regulations, so that you
will have the complete text of the regulations as.of the date that the compilation was
sent to print.)
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eading a final regulation

The structure of a final regulation is very similar to that for a proposed rule. Many
of the same elements described previously for proposed rules will be included in the
preamble for a final rule, with the following major exceptions:

e The preamble for a final regulation will not give an address for comments
unless it is an “interim final” regulation with comments invited.

e The preamble will include a section that gives the effective dates for the
regulatory provisions.

e A “waiver of rulemaking” may be included if the final rule includes statutory
or other changes that did not require public comment.

e The “supplementary information” section will include a summary of the
comments received from the public, with the Department’s decision.

Analysis of Comments and Changes

In response to, the Secretary’s invitation in the
NPRM, 81 parties submitted comments on the
proposed regulations. An analysis of the
comments and of the changes in the regulations
since publication of the NPRM follows.

Section 668.2 General Definitions

Comments: Several commentors supported the
proposed changes to the general definitions.
One commentor recommended clarifying the
definitions of the PLUS Program, Stafford Loan
Program and the Supplemental Loans for
Students Program by adding the phrase, “to
help pay for the costs of the student’s
postsecondary education” at the end of the
definitions.

Discussion: These definitions were amended to
make them consistent with the definitions
proposed in 34 CFR 682.100 of the November 20,
1990 Notice of Proposed Rulemaking for the
Guaranteed Student Loan programs. The
Secretary believes that further clarification is
unnecessary.

Changes: None.

Note that similar comments on a single issue may be addressed in a single comment
and response.
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The “supplementary information” section will also include a summary, usually, bulleted,
of the major changes made in the final regulation. Please note that the summary of changes
for a final regulation only lists those changes that were made to the proposed regulation—
the summary does not list those proposed changes that were adopted without further
modification. Therefore, you must refer to the preamble of the NPRM as well as the final

regulation for a complete summary of the changes that were adopted in the final
regulation. :
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ective Dates

Generally, regulations become effective following a 45-day period prescribed by law
that follows immediately after the date of publication in the Federal Register.
However, if the Congress adjourns during the 45-day period, some provisions of the
regulations may have a later effective date. In addition, some portions of the
regulation that include recordkeeping requirements may have other effective dates
that depend on the approval of these information collection: requirements by the
Office of Management and Budget. These later effectlve dates will be published in
the Federal Register when they are known.

The effective dates for a regulation can depend on other constraints, as well. The
master calendar specified in the Higher Education Act requires major regulations to
be published in final form by December 1 in order to be effective for the next award
year. (For instance, a regulation would have to be published by November 1, 2000 to
be effective for the 2000-2001 award year.) The purpose of this provision is to give
schools sufficient time to adjust to new regulatory changes before the new award
year begins on July 1. The master calendar also requires annual updates to the tables
used in the need analysis formulas to calculate expected family contributions; the
tables must be published by June 1 of the year preceding the applicable award year.

To help you find when requirements took effect, we have included some of the more
recent effective dates in small print at the end of each section of the regulations.

32
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PART 86-DRUG-FREE
CAMPUSES

SCHOOLS AND

Subpart A--General
Sec.

86.1.What is the purpose of the Drug-Free Schools and
Campuses Regulations?

86.2 What Federal programs are covered by this part?

86.3 What actions shall an {HE, SEA, or LEA take to comply
with the requirements of this part?

86.4 What are the procedures for submitting a drug .

prevention program certification?

86.5 What are the consequences if an !HE, SEA, or LEA
fails to submit a drug prevention program certification?

86.6 When must an IHE, SEA, or LEA submit a drug
prevention program certification?

86.7 What definitions apply to this part?
Subpart B--Institutions of Higher Education

86.100 What must the IHE's drug prevention program
include?

86.101 What review of IHE drug prevention programs does
the Secretary conduct?

86.102 What is required of an IHE that the Secretary
selects for annual review?

86.103 What records and information must an IHE make
available to the Secretary and the public concerning its
drug prevention program?

Subpart C--State and Local Educational
Agen-cies :

86.200 What must the SEA's and LEA's drug prevention
program for students include?

86.201 What must the SEA's and LEA's drug prevention
program for employees include?

86.202 What review of SEA and LEA drug prevention
programs is required under this subparn?

86.203 What is required of an SEA or LEA that is selected
for review? '

86.204 What records and information must an SEA or LEA
make available to the Secretary and the public conceming
its drug prevention program?

PART 86—DRUG-FREE SCHOOLS AND CAMPUSES

D

Subpart D--Response and Sanctions Issued or
Imposed by the Secretary for Violations by
an IHE, SEA, or LEA

86.300 What constitutes a violation of this part by an.IHE,
SEA, or LEA?

86.301 What actions may the Secretary take if an IHE, SEA,
or LEA violates this part?

86.302 What are the procedures used by the Secretary for
providing information or technical assistance?

86.303 What are the procedures used by the Secretary for
issuing a response other than the formulation of a
compliance agreement or the provision of information or
technical assistance?

86.304 What are the procedures used by the Secretary to
demand repayment of Federal financial assistance or

terminate an IHE's, SEA's, or LEA's eligibliity for any or all
forms of Federal financial assistance?

Subpart E--Appeal Procedures
86.400 What is the scope of this subpart?

86.401 What are the authority and responsibility of the
ALJ? .

86.402 Who may be a pary in a hearing under this
subpart?

86.403 May a party be represented by counsel?
86.404 How may a party communicate with an ALJ?

86.405 What are the requirements for filing written
submissions?

86.406 What must the ALJ do if the parties enter settiement
negotiations?

86.407 What are the procedures for scheduling a hearing?

86.408 What are the procedures for conducting a pre-
hearing conference?

86.409 What are the procedures for conducting a hearing
on the record?

86.410 What are the procedures for issuance of a
decision?

86.411 What are the procedures for

requesting
reinstatement of eligibility? :

Authority: 20 U.S.C. 1145g, 3224a.
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b o PART 86—-DRUG-FREE SCHOOLS AND CAMPUSES :

iy

Subpart A--General

Sec. 86.1 What Is the purpose of the Drug-Free
Schools and Campuses Regulations?

The purpose of the Drug-Free Schools and
Campuses Regulations is to implement section 22 of the
Drug-Free Schools and Communities Act Amendments of
1989, which adds section 1213 to the Higher Education Act
and section 5145 to the Drug-Free Schools and
Communities Act. These amendments require that, as a
condition of receiving funds or any other form of financial
assistance under any Federal program, an institution of
higher education (IHE), State educational agency (SEA), or
local educational agency (LEA) must certify that it has
adopted and implemented a drug prevention program as
described in this part.

(Authority: 20 U.S.C. 1145g, 3224a).

Sec. 86.2 What Federal programs are covered by this
part?

The Federal
include—

programs covered by this part

(a) All programs administered by the Department of
Education under which an IHE, SEA, or LEA may receive
funds or any other form of Federal financia! assistance;
and

(b)All programs administered by any other Federal
agency under which an IHE, SEA, or LEA may receive
funds or any other form of Federal financial assistance.

(Authority: 20 U.S.C. 11459, 3224a)

Sec. 86.3 What actions shall an IHE, SEA, or LEA take
to comply with the requirements of this part?

(a) An IHE, SEA, or LEA shall adopt and implement a
drug prevention program as described in Sec. 86.100 for
IHEs, and Secs. 86.200 and 86.201 for SEAs and LEAs, to
prevent the unlawful possession, use, or distribution of
illicit drugs and alcohol by all students and employees on
school premises or as part of any of its activities.

(b) An IHE, SEA, or LEA shall provide a written
certification that it has adopted and implemented the drug
prevention program described in Sec. 86.100 for IHEs, and
Secs. 86.200 and 86.201 for SEAs and LEAs.

(Authority: 20 U.S.C. 1145g, 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.4 What are the procedures for submitting a
drug prevention program certification?

(a) /HE drug prevention program certification. An
IHE shall submit to the Secretary the drug prevention
program certification required by Sec. 86.3(b).

(b) SEA drug prevention program certification. An
SEA shall submit to the Secretary the drug prevention
program certification required by Sec. 86.3(b).

(c) LEA drug prevention program.

(1) The SEA shall develop a drug prevention
program certification form and a schedule for submission of
the certification by each LEA within its jurisdiction.

(2) An LEA shall submit to the SEA the drug
prevention program certification required by Sec. 86.3(b).

(3)(i) The SEA shall provide to the Secretary a list of
LEAs that have not submitted drug prevention program
certifications and certify that all other LEAs in the State
have submitted drug prevention program certifications to
the SEA.

(i) The SEA shall submit updates to the Secretary
so that the list of LEAs described in paragraph (c)(3)(i) of
this section is accurate at all times.

(Authority: 20 U.S.C. 1145g, 3224a)

(Approved by the Office of Management and Budget under
controf number 1880-0522)

Sec. 86.5 What are the consequences if an IHE, SEA,
or LEA falls to submit a drug prevention program
certification?

(a) An IHE, SEA, or LEA that fails to submit a drug
prevention program certification is not eligible to receive
funds or any other form of financial assistance under any
Federal program.

(b) The effect of loss of eligibility to receive funds
or any other form of Federal financial assistance is
determined by the statute and regulations governing the
Federal programs under which an |HE, SEA, or LEA
receives or desires to-receive assistance.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.6 When must an |HE, SEA, or LEA submit a
drug preventlon program certification?

(a) After October 1, 1990, except as provided in
paragraph (b) of this section, an IHE, SEA, or LEA is not
eligible to receive funds or any other form of financial
assistance under any Federal program until the IHE, SEA, or
LEA has submitted a drug prevention program certification.

(b)(1) The Secretary may allow an IHE, SEA, or LEA
until not later than April 1, 1991, to submit the drug
prevention program certification, only if the IHE, SEA, or
LEA establishes that it has a need, other than administrative
convenience, for more time to adopt and implement its drug
prevention program. ’

(2) An IHE, SEA, or LEA that wants to receive an
extension of time to submit its drug prevention program
certification shall submit a written justification to the
Secretary that—-
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() Describes each part of its drug prevention
program, whether in effect or planned;

(i) Provides a schedule to complete and implement
its drug prevention program; and

(i) Explains why it has a need, other than
administrative convenience, for more time to adopt and
implement its drug prevention program.

(3)(1) An IHE or SEA shall submit a request for an
extension to the Secretary.

(ii)(A) An LEA shall submit any request for an
extension to the SEA. -

(B) The SEA shall transmit any such request for an

extension to the Secretary.

(C) The SEA may include with the LEA’s request a
recommendation as to whether the Secretary should
approve it.

(Authority: 20 U.S.C. 1145g, 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.7 What definitions apply to this part?

(a) Definitions in the Drug-Free Schools and
Communities Act. The following terms used in this part are
defined in the Act:

Drug abuse education and prevention
lllicit drug use

(b) Definitions in EDGAR. The following terms used
in this part are defined in 34 CFR part 77.

Department

EDGAR

Local educational agency
Secretary

State educational agency.

(c) Other definitions. The following terms used in
this part are defined as follows:

Compliance agreement means an agreement
between the Secretary and an IHE, SEA, or LEA that is not
in full compliance with its drug prevention program
certification. The agreement specifies the steps the IHE,
SEA, or LEA will take to comply fully with its drug
prevention program certification, and provides a schedule
for the accomplishment of those steps. A compliance
agreement does not excuse or remedy past violations of
this part.

Institution of higher education means—

(1) An institution of higher education, as defined in
34 CFR 600.4;

PART 86—DRUG-FREE SCHOOLS AND CAMPUSES

(2) A proprietary institution of higher education, as
defined in 34 CFR 600.5;

(3) A postsecondary vocational institution, as
defined in 34 CFR 600.6; and

(4) A vocational school, as defined in 34 CFR 600.7.
(Authority: 20 U.S.C. 1145g, 3224a)

Subpart B--Institutions of Higher Education

Sec. 86.100 What must the IHE's drug prevention
program Include?

The IHE's drug prevention program must, at a
minimum, include the following:

(a) The annual distribution in writing to each
employee, and to each student who is taking one or more
classes for any type of academic credit except for
continuing education units, regardless of the length of the
student's program of study, of —

(1) Standards of conduct that clearly prohibit, at a
minimum, the unlawful possession, use, or distribution of
illicit drugs and alcohol by students and employees on its
property or as part of any of its activities;

(2) A description of the applicable legal sanctions
under local, State, or Federal law for the unlawful
possession or distribution of ilficit drugs and alcohol,

(3) A description of the health risks associated with
the use of illicit drugs and the abuse of alcohol;

(4) A description of any drug or alcoho! counseling,
treatment, or rehabilitation or re-entry programs that are
available to employees or students; and

(5) A clear statement that the IHE will impose
disciplinary sanctions on students and employees
(consistent with local, State, and Federal law), and a
description of those sanctions, up to and including
expulsion or termination of employment and referral for
prosecution, for violations of the standards of conduct
required by paragraph (a)(1) of this section. For the
purpose of this section, a disciplinary sanction may include
the completion of an appropriate rehabilitation program.

(b) A biennial review by the IHE of its program to—

(1) Determine its effectiveness and implement
changes to the program if they are needed; and

(2) Ensure that the disciplinary sanctions described
in paragraph (a)(6) of this section are consistently
enforced.

" (Authority: 20 U.S.C. 1145g)

(Approved by the Office of Management and Budget under
control number 1880-0522)
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PART 86-DRUG-FREE SCHOOLS AND CAMPUSES

Sec. 86.101 What review of IHE drug prevention
programs does the Secretary conduct?

The Secretary annually reviews a representative
sample of IHE drug prevention programs.

(Authority: 20 U.S.C. 1145g)

Sec. 86.102 What Is required of an IHE that the
Secretary selects for annual review?

If the Secretary selects an |HE for review under
Sec. 86.101, the |HE shall provide the Secretary access to
personnel, records, documents and any other necessary
information requested by the Secretary to review the IHE'S
adoption and implementation of its drug prevention program.

(Authority: 20 U.S.C. 1145q)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.103 What records and Information must an
IHE make avallable to the Secretary and the public
concerning its drug prevention program?

(@) Each IHE that provides the drug prevention
program certification required by Sec. 86.3(b) shall, upon
request, make available to the Secretary and the public a
copy of each item required by Sec. 86.100(a) as well as
the results of the biennial review required by Sec.
86.100(b).

(b)(1) An IHE shal! retain the following records for
three years after the fiscal year in which the record was
created:

() The items described in paragraph (a) of this
section.

(i) Any other records reasonably related to the
HE's compliance with the drug prevention program
certification. :

(2) If any litigation, claim, negotiation, audit, review,
or other action involving the records has been started
before expiration of the three-year period, the !HE shall
retain the records until completion of the action and
resolution of all issues that arise from it, or until the end of
the regular three-year period, whichever is later.

(Authority: 20 U.S.C. 1145q)

(Approved by the Office of Management and Budget under
contro! number 1880-0552)

Subpart C--State and Local
Agencies

Educational

Sec. 86.200 What must the SEA's and LEA's drug
prevention program for students include?

The SEA's and LEA's program for all students must,
at a minimum, include the following:

iw_@

v

1-4

(a) Age-appropriate, developmentally based drug
and alcohol education and prevention programs (which
address the legal, social, and health consequences of drug
and alcohol use and which provide information about
effective techniques for resisting peer pressure to use illicit
drugs or alcohol) for all students in all grades of the
schools operated or served by the SEA or LEA, from early
childhood level through grade 12.

(b) A statement to students that the use of illicit
drugs and the unlawful possession and use of alcohol is
wrong and harmful.

(c) Standards of conduct that are applicable to
students in al the SEA's and LEA's schools and that clearly
prohibit, at a minimum, the unlawful possession, use, or
distribution of illicit drugs and alcohol by students on school
premises or as part of any of its activities.

(d) A clear statement that disciplinary sanctions
(consistent with local, State, and Federal law), up to and
including expulsion and referral for prosecution, will be
imposed on students who violate the standards of conduct
required by paragraph (c) of this section and a description
of those sanctions. For the purpose of this section, a
disciplinary sanction may include the completion of an
appropriate rehabilitation program.

(e) Information about any drug and alcohol
counseling and rehabillitation and re-entry programs that are
available to students.

(f) A requirement that a!! parents and-students be
given a copy of the standards of conduct required by
paragraph (c) of this section and the statement of
disciplinary sanctions described in paragraph (d) of this
section.

(g) Notification to parents and students that
compliance with the standards of conduct required by
paragraph (c) of this section is mandatory.

(h) A biennial review by the SEA or LEA of its
program to—

(1) Determine its effectiveness and implement
changes to the program if they are needed; and

(2) Ensure that the disciplinary sanctions described
in paragraph (d) of this section are consistently enforced.

(Authority: 20 U.S.C. 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.201 What must the SEA's and LEA's drug
prevention program for employees Include?

The SEA's and LEA's program for all employees
must, at a minimum, include the folfowing:
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(a) Standards of conduct applicable to employees
that clearly prohibit, at a minimum, the unlawful possession,
use, or distribution of illicit drugs and alcohol on school
premises or as part of any of its activities.

(b) A clear statement that disciplinary sanctions
(consistent with local, State, and Federal law) up to and
including termination of employment and referal for
prosecution, will be imposed on employees who violate the
standards of conduct required by paragraph (a) of this
section and a description of those sanctions. For the
purpose of this section, a disciplinary sanction may include
the completion of an appropriate rehabilitation program.

(c) Information- about any drug and alcohol
counseling and rehabilitation and re-entry programs that are
available to employees.

(d) A requirement that employees be given a copy
of the standards of conduct required by paragraph (a) of
this section and the statement of disciplinary sanctions
described in paragraph (b) of this section. '

(e) Notification to employees that compliance with
the standards of conduct required by paragraph (a) of this
section is mandatory.

(0 A biennial review of the SEA and LEA of its
program to—

(1) Determine its effectiveness and implement
changes to the program if they are needed; and

(2) Ensure that the disciplinary sanctions described
in paragraph (b) of this section are consistently enforced.

(Authority: 20 U.S.C. 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.202 What review of SEA and LEA drug
prevention programs is required under this
subpart?

(a)(1) An SEA shall annually
representative sample of LEA programs.

review a

(2) If an SEA finds, as a result of its annual review,
that an LEA has failed to implement its program or
consistently enforce its disciplinary sanctions, the SEA
shall submit that information, along with the findings of its
review, to the Secretary within thirty (30) days after
completion of the review. .

(b) The Secretary may annually select a
representative sample of SEA programs for review.

(Authority: 20 U.S.C. 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)
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Sec. 86.203 What is required of an SEA or LEA that is
selected for review? .

(a) If the Secretary selects an SEA for review
under Sec. 86.202(b), the SEA shall provide the Secretary
access to personnel, records, documents, and any other
information necessary to review the adoption and
implementation of its drug prevention program.

(b) If the SEA selects an LEA for review under Sec.
86.202(a), the LEA shall provide the SEA access to

" personnel, records, documents, and any other information

necessary to review the adoption and implementation of its
drug prevention program.

(Authority: 20 U.S.C. 3224a)

Sec. 86.204 What records and Information must an
SEA or LEA make available to the Secretary and the
public concerning its drug prevention program?

(a)(1) Each SEA that provides the drug prevention
program certification shall, upon request, make available to
the Secretary and the public full information about the
elements of its drug prevention program, including the
results of its biennial review required by Secs. 86.200(h)
and 86.201(F).

(2) The SEA that provides the drug prevention
program certification shall provide the Secretary access to
personnel, records, documents, and any other information
related to the SEA’'s compliance with the certification.

(b)(1) Each LEA that provides the drug prevention
program certification shall, upon request, make available to
the Secretary, the SEA, and the public full information about
the elements of its program, including the results of its
biennial review required by Secs. 86.200(h) and 86.201(f).

(2) The LEA that provides the drug prevention
program certification shall provide the Secretary access to
personnel, records, documents, and any other information
related to the LEA's compliance with the certification.

(c)(1) Each SEA or LEA shall retain the following
records for three years after the fiscal year in which the
record was created:

(i) The items described in paragraphs (a) and (b) of
this section.

(ii) Any other records related to the SEA's or LEA's
compliance with the certification.

(2) If any litigation, claim, negotiation, audit, review,
or other action involving the records has been started
before expiration of the three-year period, the SEA or LEA
shall retain the records until completion of the action and
resolution of all issues that arise from it, or until the end of
the regular three-year period, whichever is later.

(Approved by the Office of Management and Budget under
control number 1880-0522)

(Authority: 20 U.S.C. 3224a)
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Subpart D--Responses and Sanctions Issued
or Imposed by the Secretary for violations by
an IHE, SEA, or LEA

Sec. 86.300 What constitutes a violation of this part
by an IHE, SEA, or LEA?

An IHE, SEA, or LEA violates this part by—

(a) Receiving any form of Federal financial
assistance after becoming ineligible to receive that
assistance because of failure to submit a certification in
accordance with Sec. 86.3(b); or

(b) Violating its certification. Violation of a
certification includes failure of an IHE, SEA, or LEA to—

(1) Adopt or implement its drug prevention program;
or

(2) Consistently enforce its disciplinary sanctions
for violations by students and employees of the standards
of conduct adopted by an (HE under Sec. 86.100(a)(1) or
by an SEA or LEA under Secs. 86.200(c) and 86.201(a).

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.301 What actions may the Secretary take if an
IHE, SEA, or LEA violates this part? :

(a) If an IHE, SEA, or LEA violates its certification,
the Secretary may issue a response to the IHE, SEA, or
LEA. A response may include, but is not limited to—

(1) Provision of information and
assistance; and

technical

(2) Formulation of a compliance agreement designed
to bring the IHE, SEA, or LEA into full compliance with this
part as soon as feasible.

(b) If an IHE, SEA, or LEA receives any form of
Federal financial assistance without having submitted a
certification or violates its certification, the Secretary may
impose one or more sanctions on the IHE, SEA, or LEA,
including—

(1) Repayment of any or all forms of Federal
financial assistance received by the IHE, SEA, or LEA
when it was in violation of this part; and

(2) The termination of any or all forms of Federal
financial assistance that—

(1)(A) Except as specified in paragraph (b)(2)(ii) of
this section, ends an IHE's, SEA's, or LEA's eligibility to
receive any or all forms of Federal financial assistance.
The Secretary specifies which forms of Federal financial
assistance would be affected: and

(B) Prohibits an IHE, SEA, or LEA from making any
new obligations against Federal funds; and

(if) For purposes of an IHE's participation .in the
student financial assistance programs authorized by title IV
of the Higher Education Act of 1965 as amended, has the
same effect as a termination under 34 CFR 668.94.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.302 What are the procedures used by the
Secretary for providing Information or technical
asslstance?

(a) The Secretary provides information or technical
assistance to an [HE, SEA, or LEA in writing, through site
visits, or by other means.

(b) The IHE, SEA, or LEA shall inform the Secretary
of any comective action it has taken within a period
specified by the Secretary.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.303 What are the procedures used by the
Secretary for Issuing a response other than the
formulation of a compliance agreement or the
provisiton of information or technical assistance?

(a) If the Secretary intends to issue a response
other than the formulation of a compliance agreement or the
provision of information or technical assistance, the
Secretary notifies the IHE, SEA, or LEA in writing of —

(1) The Secretary's determination that there are
grounds to issue a response other than the formulation of a
compliance agreement or providing information or technical
assistance; and

(2) The response the Secretary intends to issue.

(b) An IHE, SEA, or LEA may submit written
comments to the Secretary on the determination under
paragraph (a)(1) of this section and the intended response
under paragraph (a)(2) of this section within 30 days after
the date the IHE, SEA, or LEA receives the notification of
the Secretary's intent to issue a response.

(c) Based on the initial notification and the written
comments of the IHE, SEA, or LEA, the Secretary makes a
final determination and, if appropriate, issues a final

response,

. (d) The IHE, SEA, or LEA shall inform the Secretary
of the corrective action it has taken in order to comply with
the terms of the Secretary's response within a period
specified by the Secretary.

(e) If an IHE, SEA, or LEA does not comply with the
terms of a response issued by the Secretary, the
Secretary may issue an additional response or impose a
sanction on the IHE, SEA, or LEA in accordance with the
procedures in Sec. 86.304.

(Authority: 20 U.S.C. 1145g, 3224a)
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Sec. 86.304 What are the procedures used by the
Secretary to demand repayment of Federal financlal
assistance or terminate an I|HE's, SEA's, or LEA's
eligibliity for any or all forms of Federal financlal
asslistance?

(a) A designated Department official begins a
proceeding for repayment of Federal financial assistance
or termination, or both, of an IHE's, SEA's, or LEA's eligibility
for any or all forms of Federal financial assistance by
sending the IHE, SEA, or LEA a notice by certified mail with
return receipt requested. This notice—

(1) Informs the |HE; SEA, or LEA of the Secretary's
intent to demand repayment of Federal financial assistance
or to terminate, describes the consequences of that action,

and identifies the alleged violations that constitute the basis

for the.action;
(2) Specifies, as appropriate—

(i) The amount of Federal financial assistance that
must be repaid and the date by which the [HE, SEA, or LEA
must repay the funds; and

(i) The proposed effective date of the termination,
which must be at least 30 days after the date of receipt of
the notice of intent, and

(3) Informs the IHE, SEA, or LEA that the repayment
of Federal financial assistance will not be required or that
the termination will not be effective on the date specified in
the notice if the designated Department official receives,
within a 30-day period beginning-on the date the IHE, SEA,
or LEA receives the notice of intent described in this
paragraph—

(i) Written material indicating why the repayment of
Federal financial assistance or termination should not take
place; or

(ii) A request for a hearing that contains a concise
statement of disputed issues of law and fact, the [IHE's,
SEA's, or LEA's position with respect to these issues, and,
if appropriate, a description of which Federal financial
assistance the IHE, SEA, or LEA contends need not be
repaid.

(b) if the IHE, SEA, or LEA does not request a
hearing but submits written material—

(1) The IHE, SEA, or LEA receives no additional
opportunity to request or receive a hearing; and

(2) The designated Department official, after
considering the written material, notifies the IHE, SEA, or
LEA in writing whether—

(i) Any or all of the Federal financial assistance
must be repaid; or

(i) The proposed temmination is dismissed or
imposed as of a specified date.

(Authority: 20 U.S.C. 1145g, 3224a)

vl .
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Subpart E--Appeal Procedures

Sec. 86.400 What Is the scope of this subpart?

(a) The procedures in this subpart are the exclusive
procedures governing appeals of decisions by a
designated Department official to demand the repayment of
Federal financial assistance or terminate the eligibility of an
IHE, SEA, or LEA to receive some or all forms of Federal

‘financial assistance for violations of this part.

(b) An Administrative Law Judge (ALJ) hears
appeals under this subpart.

(Authority: 20 U.S.C. 1145, 3224a)

Sec. 86.401 What are the authority and résponslblllty
of the ALJ?

(a) The ALJ regulates the course of the proceeding
and conduct of the parties during the hearing and takes all
steps necessary to conduct a fair and impartial proceeding.

(b) The ALJ is not authorized to issue subpoenas.

(c) The ALJ takes whatever measures are
appropriate to expedite the proceeding. These measures
may include, but are not limited to—

(1) Scheduling of conferences:;

(2) Setting time limits for hearings and submission of
written documents; and

(3) Terminating the hearing and issuing a decision
against a party if that party does not meet those time limits.

(d) The scope of the ALJ's review is limited to
determining whether—

(1) The IHE, SEA, or LEA received any form of
Federal financia! assistance after becoming ineligible to
receive that assistance because of failure to submit a
certification; or

(2) The IHE, SEA, or LEA violated its certification.
(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.402 Who may be a party in a hearlng under
this subpart?

(a) Only the designated Department official and the
IHE, SEA, or LEA that is the subject of the proposed
termination or recovery of Federal financial assistance may
be parties in a hearing under this subpart.

"(b) Except as provided in this subpart, no person or
organization other than a party may participate in a hearing
under this subpart.

(Authority: 20 U.S.C. 1145g, 3224a)
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-Sec. 86.403 May a party be represented by counsel?

A pany may be represented by counsel.
(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.404 How may a party communicate with an
ALJ?

(a) A party may not communicate with an ALJ on
any fact at issue in the case or on any matter relevant to
the merits of the case unless the other party is given notice
and an opportunity to participate.

(b)(1) To obtain an order or ruling from an ALJ, a
party shall make a motion to the ALJ.

(2) Except for a request for an extension of time, a
motion must be made in writing unless the parties appear in
person or participate in a conference telephone call. The
ALJ may require a party to reduce an oral motion to writing.

(3) !f a party files a written motion, the party shall do
s0 in accordance with Sec. 86.405.

(4) Except for a request for an extension of time,
the ALJ may not grant a party's written motion without the
consent of the other party unless the other party has had
at least 21 days from the date of service of the motion to
respond. However, the ALJ may deny a motion without
awaiting a response.

(5) The date of service of a motion is determined by
the standards for determining a filing date in Sec.
86.405(d).

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.405 What are the requirements for filing
written submissions?

(a) Any written submission under this subpart must
be filed by hand-delivery or by mait through the U.S. Postal
Service

(b) If a party files a brief or other document, the
party shall serve a copy of the filed material on the other
party on the filing date by hand-delivery or by mail.

(c) Any written submission must be accompanied
by a statement certifying the date that the filed material was
filed and served on the other party.

(d)(1) The fiing date for a written submission is
either—

(i) The date of hand-delivery; or
(ii) The date of mailing.

PART 86-DRUG-FREE SCHOOLS AND CAMPUSES 5 ; !
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(2) If a scheduled filing date falls on a Saturday,
Sunday, or Federal holiday, the filing deadline is the next
Federal business day.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.406 What must the ALJ do if the parties
enter settiement negotiations?

(a) If the parties to a case file a joint motion
requesting a stay of the proceedings for settlement
negotiations or for the parties to obtain approval of a
settlement agreement, the ALJ grants the stay.

(b) The following are not admissible in any
proceeding under this part:

(1) Evidence of conduct during settlement
negotiations.

(2) Statements made during settlement negotiations.
(3) Terms of settlement offers.

(c) The parties may not disclose the contents of
settlement negotiations to the ALJ. If the parties enter into a
settiement and file a joint motion to dismiss the case, the
ALJ grants the motion.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.407 What are the procedures for scheduling
a hearing?

(a) if the IHE, SEA, or LEA requests a hearing by the
time specified in Sec. 86.403(a)(3), the designated
Department official sets the date and the place.

(b)(1) The date is at least 15 days after the
designated Department official receives the request and no
later than 45 days after the request for hearing is received
by the Department. , .

(2) On the motion of either or both parties, the ALJ
may extend the period before the hearing is scheduled
beyond the 45 days specified in paragraph (b)(1) of this
section.

(c) No termination takes effect until after a hearing
is held and a decision is issued by the Department.

(d) With the approval of the ALJ and the consent of
the designated Department official and the IHE, SEA, or
LEA, any time schedule specified in this section may be
shortened.

(Authority: 20 U.S.C. 1145g, 3224a)
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Sec. 86.408 What are the procedures for conducting
a pre-hearing conference?

(a)(1) A pre-hearing conference may be convened
by the ALJ if the ALJ thinks that such a conference would
be useful, or if requested by —

(i) The designated Department official; or

(ii) The IHE, SEA, or LEA.

(2) The purpose of a pre-hearing conference is to
allow the parties to settle, narrow, or clarify the dispute.

(b) A pre-hearing conference may consist of--
(1) A conference telephone call;
(2) An informal meeting; or

(3) The submission and exchange of written
material.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.409 What are the procedures for conducting
a hearing on the record?

(@) A hearing on the record is an orderly
presentation of arguments and evidence conducted by an
ALJ.

(b) An ALJ conducts the hearing entirely on the
basis of briefs and other written submissions unless—

(1) The ALJ determines, after reviewing all
appropriate submissions, that an evidentiary hearing Is
needed to resolve a material factual issue in dispute; or

(2) The  ALJ determines, after reviewing all
appropriate submissions, that oral argument is needed to
ciarify the issues in the case.

(c) The hearing process may be expedited as
agreed by the ALJ, the designated Department official, and
the IHE, SEA, or LEA. Procedures to expedite may inciude,
but are not limited to, the following:

(1) A restriction on the number or length. of
submissions.

(2) The conduct of the hearing by telephone
conference call.

(3) A review limited to the written record.

(4) A certification by the parties to facts and legal
authorities not in dispute.

(d)(1) The formal rules of evidence and procedures
applicable to proceedings in a court of law are not

applicable.

PART 86—-DRUG-FREE SCHOOLS AND CAMPUSES

(2) The designated Department official. has the
burden of persuasion in any proceeding under this subpart.

(3)(i) The parties may agree to exchange alevant
documents and information.

(ii) The ALJ may not order discovery, as provided
for under the Federal Rules of Civil Procedure, or any other
exchange between the parties of docurnents or

-information.

(4) The ALJ accepts only evidence that is relevant
and material to the proceeding and is not unduly repetitious.

(e) The ALJ makes a transcribed record of any
evidentiary hearing or oral argument that is held, and makes
the record available to—

(1) The designated Departmént official; and

(2) The IHE, SEA, or LEA on its request and upon
payment of a fee comparable to that prescribed under the
Department of Education Freedom of Information Act
regulations (34 CFR part 5).

(Authority: 20 U.S.C. 11459, 3224a)

Sec. 86.410 What are the procedures for Issuance of
a declslon?

(a)(1) The ALJ issues a written decision to the IHE,
SEA, or LEA, the designated Department official, and the
Secretary by certified mail, return receipt requested, within
30 days after—

(i) The last brief is filed;
(ii) The last day of the hearing if one is held or

(i) The date on which the ALJ terrninates the
hearing in accordance with Sec. 86.401(c)(3).

(2) The ALJ's decisioh states whether the violation
or violations contained in the Secretary's notification
occurred, and articulates the reasons for the ALJ's finding.

(3) The ALJ bases findings of fact only onvevidence
in the hearing record and on matters given judicial notice.

(b)(1) The ALJ's decision is the final decision of the
agency. However, the Secretary reviews the decision on
request of either party, and may review the decision on his
or her own initiative.

(2) If the Secretary decides to review the decision
on his or her own initiative, the Secretary informs the
parties of his or her intention to review by written notice
sent within 15 days of the Secretary's receipt of the ALJ's
decision.
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(c)(1) Either party may request review by the
Secretary by submitting a brief or written material to the
Secretary within 20 days of the party's recsipt of the ALJ's
decision. The submission must explain why the decision of
the ALJ should be modified, reversed, or remanded. The
other party shall respond within 20 days of receipt of the
brief or written materials filed by the opposing party.

(2) Neither party may introduce new evidence on
review.

(d) The decision of the ALJ ordering the repayment
of Federal financial assistance or terminating the seligibility
of an IHE, SEA, or LEA does not take effect pending the
Secretary's review.

(e)(1) The Secretary reviews the ALJ's decision
considering only evidence introduced into the record.

(2) The Secretary's decision may affirm, modify,
reverse or remand the ALJ's dscision and includes a
statement of reasons for the decision.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.411 What are the procedures for requesting
reinstatement of eligibility?

(a)(1) An IHE, SEA, or LEA whose sligibility to
receive any or all forms of Federal financial assistance has
been terminated may file with the Department a request for
reinstatement as an eligible entity no earlier than 18 months
after the effective date of the termination.

(2) In order to be reinstated, the IHE, SEA, or LEA
must demonstrate that it has comected the violation or
violations on which the termination was based and that it
has met any repayment obligation imposed upon it under
Sec. 86.301(b)(1) of this part.

(b) In addition to the requirements of paragraph (a)
of this section, the IHE, SEA, or LEA shall comply with the
requirements and procedures for reinstatement of sligibility
applicable to any Federal program under which it desires to
receive Federal financial assistance.

(Authority: 20 U.S.C. 1145g, 3224a)
Appendix A

Note: This appendix will not be codified in the Code
of Federal Regulations.

This appendix contains a description of Federal
trafficking (i.e., distribution) penaities for substances
covered by the Controlled Substances Act (21 U.S.C. 811),
and is taken from a Department of Justice publication
entitled Drugs of Abuse (1989 Edition). Persons interested
in acquiring the entire publication or in obtaining subsequent
editions in the future should contact the Superintendent of
Documents, Washington, DC 20402. This appendix also
contains a description prepared by the Department of
Justice of Federal penaities and sanctions for illegal
possession of a controlled substance. Legal sanctions for
the unlawful possession or distribution of alcohol are found

1-10

primarily in State statutes. '

The Department of Education is providing this
information as an example of the minimum level of
information that HEs may provide to their students and
employees in order to comply with the requirements in Sec.
86.100(a)(2) of these regulations relating to the distribution
to students and employees of a description of the
applicable legal sanctions under Federal law for the
unlawful possession or distribution of illicit drugs and
alcohol. The Secretary considers this description as
meeting the requirements of the regulations, but IHEs are
not precluded from distributing additional or more detailed
information. In future years, IHEs should distribute the most
current editions of these documents that are available.
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Federal Trafficking Penalties

APPENDIX A

' PENALTY PENALTY
CSA . Quantity DRUG Quantity
2nd Offense 1st Offense 1st Offense 2nd Offense
10-99 gm or 100 gm or more
100-989 gm METHAMPHETAMINE or 1 kg or
mixture more mixture
Not less than 10 Not legs than 5 Not less than 10 Not less than 20
years. Not more years. Not more years. Not more years. Not more
than life. than 40 years. than life. than life.
If death or serious | if death or serious If death or If death or
| injury, not less injury, not less serious serious
than life. than 20 years. Not injury, not less injury, not less
more than life. than 20 years. than life.
And Not'
Fine of not more Fine of not more more than life.
than $4 million than $2 million Fine of not more
1 individual, individual, $5 Fine of not more than $8 million
$10 million other | million other than than $4 million individual. $20
than individual. individual. individual. $10 million other than
million other than individual.
individual.
100-999 gm 1 kg or more
mixture HEROIN mixture
5604.999 5 kg or more
: COCAINE mixture
mixture )
5-49 gm 50 gm or more
mixture COCAINE BASE mixture
0-99 gm or 100 gm or more
100-999 gm PCP or 1 kg or more
mixture mixture
‘ 1-10 gm 10 gm or more
mixture LSD mixture
40-399 gm 400 gm or more
mixture FENTANYL mixture
-10-99 gm 100 gm or more
mixture FENTANYL ANALOGUE mixture
Drug Quantity First Offense Second Offense
Others2 Any Not more than 20 years. Not more than 30 years.
If death or serious injury, not less than 20° If death or serious injury, life.
years, not more than life. Fine $2 million individual. $10 million not individual.
Fine $1 million individual. $5 million not
individual. '
il All Any Not more than 5 years. Not more than 10 years.
Fine not more than $250,000 individual. $1 Fine not more than $500,000 individual. $2 million not
million not individual. individual.
v All Any Not more than 3 years. Not more than 6 years.
Fine not more than $250,000 individual. $1 Fine not more than $500,000 individual. $2 million not
million not individual. individual.
v All Any Not more than 1 year. Not more than 2 years.
Fine not more than $100,000 individual. Fine not more than $200,000 individual. $500,000 not
$250,000 not individual. individual.

1
Law as originally enacted states 100 gm. Congress requested to make technical correction to 1 kg.

separate chart.)

O
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Does not include marijuana, hashish, or hash oil. (See




Federal Trafficking Penalties - Marijuana

As of November 18, 1988

*Includes Hashish and Hashish Oit

1-12
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(Marijuana is a Schedule | Controlled Substance)

Quantity Description First Offense Second Offense
1,000 kg or more; or Not less than 10 years, not more than Not less than 20 years, not more than
1,000 or more plants Marijuana life. life.
Mixture containing If death or serious injury, not less than If death or serious injury, not less than
detectable quantity* 20 years, not more than life. life.

Fine not more than $4 million Fine not more than $8 million individual,
individual, $10 million other than $20 milfion other than individual.
individual.

100 kg to 1,000 kg; Not less than 5 years, not more than 40 Not less than 10 years, not more than
or 100-999 plants years. life.
Marijuana If death or serious injury, not less than If death or serious injury, not less than
Mixture containing 20 years, not more than life. life.
detectable quantity* Fine not more than $2 million Fine not more than $4 million individual,
individual, $5 million other than $10 million other than individual.
individual.
50 to 100 kg Marijuana Not more than 20 years. Not more than 30 years.

If death or serious injury, not less than If death or serious injury, life.

20 years, not more than life. Fine $2 million individual, $10 million

Fine $1 million individua!, $5 million other than individual.
other than individual.

10to 100 kg Hashish

110 100 kg Hashish Qil

50-99 plants Marijuana

Less than 50 kg Marijuana Not more than 5 years. Not more than 10 years.

Fine not more than $250,000, $1 million Fine $500,000 individual, $2 million
other than individual. other than individual.

Less than 10 kg Hashish .
.Less than 1 kg Hashish Oit

ERIC
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Federal Penaltles and Sanctions for
Possession of a Controlled Substance

21 U.5.C. 844(a)

1st conviction: Up to 1 year imprisonment and fined
at least $1,000 but not more than $100,000, or both.

After 1 prior drug conviction: At least 15 days in
prison, not to exceed 2 years and fined at least $2,500 but
not more than $250,000, or both.

After 2 or more prior drug convictions: At least 90
days in prison, not to exceed 3 years and fined at least
$5,000 but not more than $250,000, or both.

Special sentencing provisions for possession of
crack cocaine: Mandatory at least § years in prison, not to
exceed 20 years and fined up to $250,000, or both, if:

(a) 1st convicton and the amount of crack
possessed exceeds 5 grams.

(b) 2nd crack conviction and the amount of crack
possessed exceeds 3 grams.

(c) 3rd or subsequent crack conviction and he
amount of crack possessed exceeds 1 gram.

21 U.S.C. 853(a)(2) and 881(a)(7)

Forfeiture of personal and real property used to
possess or to facilitate possession of a controlled
substance if that offense is punishable by more than 1 year
imprisonment. (See special sentencing provisions re:
crack.)

21 U.S.C. 881(a)(4)

Forfeiture of vehicles, boats, aircraft or any other
conveyance used to transport or conceal a controlled
substance.

21 U.S.C. 844a

Civil fine of up to $10,000 (pending adoption of final
regulations).

21 U.5.C. 853a

Denial of Federal benefits, such as student loans,
grants, contracts, and professional and commercial
licenses, up to 1 year for first offense, up to & years for
second and subsequent offenses.

18 U.S.C. 922(g)

Inefigible to receive or purchase a firearm.
Miscelianeous

Revocation of certain Federal licenses and benefits,

e.g. pilot licenses, public housing tenancy, etc., are vested
within the authorities of individual Federal agencies.

1413

Note: These are only Federal penalties and
sanctions. Additional State penalties and sanctions may
apply.

Appendix B

Note: This appendix will not be codified in the Code
of Federal Regulations.

This appendix contains a description of health risks
associated with substances covered by the Controlled
Substances Act (21 U.S.C. 811), and is taken from a
Department of Justice publication entitted Drugs of Abuse
(1989 Edition). The appendix also includes a summary of
health risks associated with alcohol, as described in What
Works: Schools Without Drugs (1989 Edition), a
Department of Education publication.

Persons interested in acquiring the publications or in
obtaining subsequent editions in the future should contact
the Superintendent of Documents, Washington, DC 20402,
for Drugs of Abuse, and Schools Without Drugs, Pueblo,
CO 81009, for What Works: Schools Without Drugs.

The Department of Education is providing this
information as an example of the minimum level of
information that HEs may provide to their students and
employees in order to comply with the requirement in Sec.
86.100(a)(3) of these regulations relating to the distribution
of the health risks associated with the use of illiclt drugs
and the abuse of alcohol. The Secretary considers this
information as meeting the requirements of the regulations,
but HEs are not precluded from distributing additional or
more detailed information. If an [IHE distributes this
information in future years, it should use the most current
editions of Drugs of Abuse and Schools Without Drugs
that are available.
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Alcohol
Effects

Alcohol consumption causes a number of marked
changes in behavior. Even low doses significantly impair
the judgement and coordination required to drive a car
safely, increasing the likelihood that the driver will be
involved in an accident. Low to moderate doses of alcohol
also increase the incidence of a variety of aggressive acts,
including spouse and child abuse. Moderate to high doses
of alcohol cause marked impairments in higher mental
functions, severely altering a person's ability to leam and
remember information. Very high doses cause respiratory
depression and death. If combined with other depressants
of the central nervous system, much lower doses of
alcohol will produce the effects just described.

Repeated use of alcohol can lead to dependence.
Sudden cessation of alcoho! intake is likely to produce
withdrawal symptoms, including severe anxiety, tremors,
hallucinations, and convulsions. Alcohol withdrawal can be
life-thréatening. Long-term consumption of large quantities
of alcohol, particularly when combined with poor. nutrition,
can also lead to permanent damage to vital organs such as
the brain and the liver.

Mothers who drink alcoho! during pregnancy may
give birth to infants with fetal alcohol syndrome. These
infants have irreversible physical abnormalities and mental
retardation. In addition, research indicates that children of
alcoholic parents are at greater risk than other youngsters
of becoming alcoholics.
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PART 99-FAMILY EDUCATIONAL RIGHTS
AND PRIVACY

Subpart A-General
Sec.

99.1 To which educational agencles or institutions do these
regulations apply?

99.2 What is the purpose of these regulations?
99.3 What definitions apply to these regulations?
99.4 What are the rights of parents?

99.5 What are the rights of students?

99.6 [Removed and reserved]

99.7 What must an educational agency or institution include
in its annual notification?

99.8 What provisions apply to records of a law
enforcement unit?

Subpart B-What are the Rights of Inspection
and Review of Education Records?

99.10 What rights exist for a parent or eligible student to
inspect and review education records?

99.11 May an educational agency or institution charge afee
for copies of education records?

99.12 What limitations exist on the right to inspect and
review records?

Subpart C-What are the Procedures for
Amending Education Records?

99.20 How can a parent or eligible student request
amendment of the student's education records?

99.21 Under what conditions does a parent or eligible
student have the right to a hearing?

99.22 What minimum requirements exist for the conduct of
a hearing?

Subpart D-May an Educational Agency or
Institution Disclose Personally Identifiable
Information from Education Records?

99.30 Under what conditions is prior consent required to
disclose information?

99.31 Under what conditions is prior consent not required
to disclose information?

99.32 What recordkeeping requirements exist conéemlng
requests and disclosures? -

99.33 What limitatons apply to the redisclosure of
information?

99.34 What conditions apply to disclosure of information to
other educational agencies or institutions?

99.35 What conditions abply to disclosure of Information for
Federal or State program purposes?

99.36 What conditions apply to disclosure of information in
health and safety emergencies?

'99.37 What conditions apply to disclosing directory

information?

99.38 What conditions apply to disclosure of information as
permitted by State statute adopted after November 19, 1974
conceming the juvenile justice system?

Subpart E-What are the Enforcement
Procedures? :

99.60 What functions has the Secretary delegated to the
Office and to the Office of Administrative Law Judges?

99,61 What responsibility does an educational agency or

institution have conceming conflict with State or local
laws?

99.62 What information must an educational agency or
institution submit to the Office?

99.63 Where are complaints filed?
99.64 What is the complaint procedure?

99.65 What is the content of the notice of complaint issued
by the Office?

99.66 What are the responsibilities of the Office in the
enforcement process?

99.67 How does the Secretary eriforce decisions?

Appendix

BESTCOPY AVAILABLE



Q

ERIC

Aruitoxt provided by Eic:

Subpart A-General

Sec. 991 To which educational agencies or
institutions do these regulations apply?

(a) Except as otherwise noted in Sec. 99.10, this
part applies to an educational agency or institution to which
funds have been made available under any program
administered by the Secretary, if--

(1) The educational institution provides
educational services or instruction, or both, to students; or

(2) The educational agency provides
administrative control of or direction of, or performs service
functions for, public elementary or secondary schools or
postsecondary institutions.

(b) This part does not apply to an educational
agency or institution solely because students attending that
agency or institution receive non-monetary benefits under a
program referenced in paragraph (a) of this section, if no
funds under that program are made available to the agency
or institution. :

(c) The Secretary considers funds to be made
available to an educational agency or institution if funds
under one or more of the programs referenced in
paragraph (a) of this section--

(1) Are provided to the agency or institution by
grant, cooperative agreement, contract, subgrant, or
subcontract; or

(2) Are provided to students attending the
agency or institution and the funds may be paid to the
agency or institution by those students for educational
purposes, such as under the Pell Grant Program and the

Guaranteed Student Loan Program (Titles IV-A-1 and IV-B, -

respectively, of the Higher Education Act of 1965, as
amended).

(d) If an educational agency or institution
receives funds under one or more of the programs covered
by this section, the regulations in this part apply to the
recipient as a whole, including each of its components
(such as a department within a university).

(Authority: 20 U.S.C. 1232q)

Note: (a) revised; (b) removed; (c), (d) and (e)

redesignated (b), (c), and (d), respectively November 21,

1996, effective December 23, 1996.

Sec. 99.2 What Is the purpose of these regulations?
The purpose of this part is to set out

requirements for the protection of privacy of parents and
students under section 444 of the General Education

PART 99-FAMILY EDUCATIONAL RIGHTS AND PRIVACY R
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Provisions Act, as amended.
(Authority: 20 U.S.C. 1232g)

(Note: 34 CFR 300.560-300.576 contain requirements
regarding confidentiality of information relating to
handicapped children who receive benefits under the
Education of the Handicapped Act.)

Note: Section revised November 21,
December 23, 1996.

1996, effective

Sec. 99.3 What
regulations?

definitions apply to these

The following definitions apply to this part:

"Act” means the Family Educational Rights and
Privacy Act of 1974, as amended, enacted as section 444
of the General Education Provisions Act.

(Authority: 20 U.S.C. 1232q)
"Attendance" includes, but is not limited to--

(a) Attendance in person or by correspondence;
and

(b) The period during which a person is working
under a work-study program.

(Authority: 20 U.S.C. 1232g)

"Directory  information® means information
contained in an education record of a student which would
not generally be considered harmful or an invasion of
privacy if disclosed. It includes, but is not limited to, the
student's name, address, telephone listing, date and place
of birth, major field of study, participation in officially
recognized activities and sports, weight and height of
members of athletic teams, dates of attendance, degrees
and awards received, and the most recent previous
educational agency or institution attended.

(Authority: 20 U.S.C. 1232g(a)(5)(A))

"Disciplinary action or proceeding" means the
investigation, adjudication, or imposition of sanctions by an
educational agency or institution with respect to an
infraction or violation of the internal rules of conduct
applicable to students of the agency or institution.

"Disclosure” means to permit access to or the
release, transfer, or other communication of personally
identifiable information contained in education records to
any party, by any means, including oral, written, or
electronic means.

(Authority: 20 U.S.C. 1232g(b)(1))
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"Educational agency or institution" means any
public or private agency or institution to which this part
applies under Sec. 99.1(a).

(Authority: 20 U.S.C. 1232g(a)(3))

"Education records" (a) The term means those
records that are--

(1) Directly related to a student; and

(2) Maintained by an educational agency or
institution or by a party acting for the agency or institution.

(b) The term does not include:

(1) Records of instructional, supervisory, and
administrative personnel and educational personnel
ancillary to those persons that are kept in the sole
possession of the maker of the record, and are not
accessible or revealed to any other person except a
temporary substitute for the maker of the record;

(2) Records of the law enforcement unit of an
educational agency or institution, subject to the provisions
of Sec. 99.8.

(3)(i) Records relating to ‘an individual who is
employed by an educational agency or institution, that--

(A) Are made and maintained in the normal

course of business;

(B) Relate exclusively to the individual in that
individual's capacity as an employee; and

(C) Are not available for use for any other
purpose. :

(ii) Records relating to an individual in attendance
at the agency or institution who is employed as a result of
his or her status as a student are education records and
not excepted under paragraph (b)(3)(i) of this definition.

(4) Records on a student who is 18 years of age
or older, or is attending an institution of postsecondary
education, that are-- .

() Made or maintained by a physician,
psychiatrist, psychologist, or other recognized professional
or paraprofessional acting in his or her professional
capacity or assisting in a paraprofessional capacity;

(i) Made, maintained, or used only in connection
with treatment of the student; and

(iii) Disclosed only to individuals providing the
treatment. For the purpose of this definition, "treatment”
does not include remedial educational activities or activities

vU

that are part of the program of instruction at the agency or
institution; and

(5) Records-that only contain information about
an individual after he or she is no longer a student at that
agency or institution.

(Authority: 20 U.S.C. 1232g(a)(4))

"Eligible student” means a student who has
reached 18 years of age or is attending an institution of
postsecondary education.

(Authority: 20 U.S.C. 1232g(d))

"Institution of postsecondary.education" means
an institution that provides education to students beyond
the secondary school level; "secondary school level"
means the educational level (not beyond grade 12) at

which secondary education is provided as determined
under State law. ’

(Authority: 20 U.S.C. 1232g(d))

"Parent" means a parent of a student and
includes a natural parent, a guardian, or an individual acting
as a parent in the absence of a parent or a guardian.

(Authority: 20 U.S.C. 1232g)

"Party” means an individual, agency, institution, or
organization.

(Authority: 20 U.S.C. 1232g(b)(4)(A))

"Personally identifiable information” includes, but
is not limited to-- :

(a) The student's name;

(b) The name of the student's parent or other
famity member;

(c) The address of the student or student's
family; :

(d) A personal identifier, such ‘as the student's
social security number or student number,

(e) A list of personal characteristics that would
make the student's identity easily traceable; or

(f) Other information that would make the
student's identity easily traceable.

(Authority: 20 U.S.C. 1232g)

“Record" means any information recorded in any
way, including, but not limited to, handwriting, print,

56
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computer media, vndeo or audio tape, film, mlcmﬁlm and
microfiche. .

~ (Authority: 20 U.S.C.1232g)

"Secretary” means the Secretary of the U.S.
Department of Education or an official or employee of the
Department of Education acting for the Secretary under a
delegation of authority.

(Authority: 20 U.S.C. 1232g)

"Student”, except as otherwise specifically
provided in this part, means any individual who is or has
been in attendance at an educational agency or institution
and regarding whom the agency or institution maintains
education records.

(Authority: 20 U.S.C. 1232g(a)(6))

Note: Section amended January 17, 1995, effective
March 3, 1995. Definitions of "Act,” "Disclosure," and
“Record" revised November 2, 1996, effective December
23, 1996.

Sec. 99.4 What are the rights of parents?

An educational agency or institution shall give full
rights under the Act to either parent, unless the agency or
institution has been provided with evidence that there is a
court order, State statute, or legally binding document

" relating to such matters as divorce, separation, or custody

that specifically revokes these rights.
(Authority: 20 U.S.C. 1232g)
Sec. 99.5 What are the rights of students?

(a) When a student becomes an eligible student,
the rights accorded to, and consent required of, parents
undgr this part transfer from the parents to the student.

(b) The Act and this part do not prevent
educational agencies or institutions from giving students
rights in addition to those given to parents.

(c) If an individual is or has been in attendance at
one component of an educational agency or institution, that
attendance does not give the individual rights as a student

in other components of the agency or institution to which

the individual has applied for admission, but has never been
in attendance.

(Authority: 20 U.S.C. 1232g(d))

Note: Heading amended January 7,
February 25, 1993,

1993, effective

24

Sec. 99.6 [Removed and reserved)

Note: Section removed and reserved November 21, 1996,
effective December 23, 1996.

Sec. 99.7 What must an educatlonal agency or
Institution Include In its annual notification?

(a)(1) Each educational agency or institution shall
annually notify parents of students currently in attendance,
or eligible students currently in attendance, of their rights
under the Act and this part.

(2) The notice must inform parents or eligible
students that they have the right to--

(i) Inspect and review the student's education
records;

(i) Seek amendment of the student's education
records that the parent or eligible student believes to be
inaccurate, misleading, or otherwise in violation of the
student's privacy rights;

(i) Consent to disclosures of personally
identifiable information contained in the student's education
records, except to the extent that the Act and Sec. 99.31
authorize disclosure without consent; and

(iv) File with the Department a complaint under
Secs. 99.63 and 99.64 concerning alleged failures by the
educational agency or institution to comply with the
requirements of the Act and this part.

(3) The notice must include all of the following:

(i) The procedure for exercising the right to
inspect and review education records.

(ii) The procedure for requesting amendment of
records under Sec. 99.20.

. (iii) If the educational agency or institution has a
policy of disclosing education records under Sec.
99.31(a)(1), a specification of criteria for determining who
constitutes a school official and what constltutes a
legitimate educational interest.

(b) An educational agency or institution may
provide this notice by any means that are reasonably likely
to inform the parents or eligible students of their rights.

(1) An educational agency or institution shall
effectively notify parents or eligible students who are
disabled.

(2). An agency or institution of elementary or
secondary education shall effectively notify parents who
have a primary or home language other than English.
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(Approved by the Office of Management and.Budgst under
control number 1880-0508)

(Adthoﬂty: 20 U.S.C. 1232g (e) and (f)).
Note: Section revised November 21,
December 23, 1996.

1996, effective

Sec. 99.8 What provisions apply to records of a law
enforcement unit?

(a)(1) Law enforcement unit means any
individual, office, department, division, or other component
of an educational agency or institution, such as a unit of
commissioned police officers or non-commissioned security
guards, that is officially authorized or designated by that
agency or institution to--

(i) Enforce any local, State, or Federal law, or
refer to appropriate authorities a matter for enforcement of
any local, State, or Federal law against any individual or
organization cther than the agency or institution itself; or

(ii) Maintain the physical security and safety of
the agency or institution.

(2) A component of an educational agency or

“institution does not lose its status as a /aw enforcement unit

if it also performs other, non-law enforcement functions for
the agency or institution, including investigation of incidents
or conduct that constitutes or leads to a disciplinary action
or proceedings against the student.

(b)(1) Records of a law enforcement unit means
those records, files, documents, and other materials that
are--

(i) Created by a law enforcement unit; -
(ii) Created for a law enforcement purpose; and
(ili) Maintained by the law enforcement unit.

(2) Records of a law enforcement unit does not
mean—

(i) Records created by a law enforcement unit for
a law enforcement purpose that are maintained by a
component of the educational agency or institution other
than the law enforcement unit or

(i) Records created and maintained by a law
enforcement unit exclusively for a non-law enforcement
purpose, such as a disciplinary action or proceeding
conducted by the educational agency or institution. :

{c)(1) Nothing in the Act prohibits an educational
agency or institution from contacting its law enforcement
unit, orally or in writing, for the purpose of asking that unit
to investigate a possible violation of, or to enforce, any

PART 99-FAMILY EDUCATIONAL RIGHTS AND PRIVACY
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local, State, or Federal law.

(2) Education records, and personally identifiable
information contained in education records, do not lose their
status as education records and remain subject to the Act,
including the disclosure provisions of Sec. 99.30, while in
the possession of the law enforcement unit.

(d) The Act neither requires nor: prohibits the
disclosure by an educational agency or institution of lts Iaw
enforcement unit records.

(Authority' 20 U.S.C. 1232g(a)(4)(B)(ii))

Note: Section added January 17, 1995, effective March 3
1995. -

Subpart B-What are the Rights of inspection

- and Review of Education Records?

Sec. 99.10 What rights exist for a parent or eliglble

" student to Inspect and review education records?

(a) Except as limited under Sec. 99.12, a parent
or eligible student must be given the opportunity to inspect
and review the student's education records. This provision
applies to--

1) Any educational agency or i‘nstitution; and

(2) Any State educational agency (SEA) and its

- components.

(i) For the purposes of subpart B of this part, an
SEA and its components constitute an educational agency
or institution.

(i) An SEA and its components are subject to
subpart B of this part if the SEA maintains education
records on students who are or have been in attendance
at any school of an educational agency or institution
subject to the Act and this part.

(b) The educational agency or institution, or SEA
or its component, shall comply with a request for access to _
records within a reasonable period of time, but not more
than 45 days after it has received the request.

(c) The educational agency or institution, or SEA
or its component shall respond to reasonable requests for
explanations and interpretations of the records.

(d) If circumstances effectively prevent the
parent or eligible student from exercising the right to inspéct
and review the student's education records, the
educational agency or institution, or SEA or its oomponent
shall--
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(1) Provide the parent or eligible student wuth a
copy of the records requested or

(2) Make other arrangements for the parent or
eligible student to inspect and review the requested
records.

(e) The educational agency or institution, or SEA
or its component shall not destroy any education records if
there is an outstanding request to inspect and review the
records under this section.

(f) While an education agency or institution is not
required to give an eligible student access to treatment
records under paragraph (b)(4) of the definition of
"Education records” in Sec. 99.3, the student may have
those' records reviewed by a physician or other
appropriate professional of the student's choice. .

(Authority: 20 U.S.C. 12329(5)(1) (A) and (B))

Note: (a), (b),(c), (d), (e), and the authority citation revised
November 21, 1996, effective December 23, 1996.

Sec. 99.11 May an educational agency or Institution
charge a fee for coples of education records?

(a) Unless the imposition of a fee effectively
prevents a parent or eligible student from exercising the
right to inspect and review the student's education records,
an sducational agency or institution may charge a fes for a
copy of an education record which is made for the parent
or eligible student.

(b) An educational agency or institution may not
charge a. fee to search for or to retrieve the education
records of a student.

(Authority: 20 U.S.C. 1232g(a)(1))

Sec. 99.12 What limitations exist on the right to
inspect and review records?

(a) If the education records of a student contain
information on more than one student, the parent or eligible
student may inspect and review or be informed of only the

‘'specific information about that student.

(b) A postsecondary institution does not have to
permit a student to inspect and review education records
that are--

(1) Financial records, including any information
those records contain, of his or her parents;
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(2) Confidential letters and confidential
statements of recommendation placed in the education
records of the student before January 1, 1975, as long as
the statements are used only for the purposes for which
they were specifically intended; and

(3) Confidential lstters and confidential
statements of recommendation placed in the student's
education records after January 1, 1975, if—

(i) The student has waived his or her right to
inspect and review those letters and statements; and

(ii) Those letters and statements are related to the
student's-

(A) Admission to an educational institution;
'(B) Application for employment; or
(C) Recsipt of an honor or honorary recognition.

(c)(1)-A waiver under paragraph (b)(3)(i) of this
section is valid only if--

(i) The educational agency or institution does not
require the waiver as a condition for admission to or receipt
of a service or benefit from the agency or institution; and

(ii) The waiver is made in writing and signed by
the student, regardless of age.

(2) If a student has waived his or her rights
under paragraph (b)(3)(i) of this section, the educational
institution shall--

(i) Give the student, on request, the namss of the
individuals who provided the letters and statements of
recommendation; and

(i) Use the letters and statements of
recommendation only for the purpose for which they were
intended.

(3)(i) A waiver under paragraph (b)(3)(i) of this
section may be revoked with respect to any actions
occurring after the revocation.

(ii) A revocation under paragraph (c)(3)(i) of this
section must be in writing.

(Authority: 20 U.S.C. 1232g(a)(1) (A), (B), (C), and (D))’

Note: (a) and authority citation revised November 21, 1996,
effective December 23, 1996.
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Subpart C-What are the Procedures for
Amending Education Records?

Sec. 99.20 How can a parent or eligible student
request amendment of the student's educatlon
records?

(a) If a parent or eligible student believes the
education records relating to the student contain
information that is inaccurate, misleading, or in violation of
the student's rights of privacy, he or she may ask the
educationa! agency or institution to amend the record.

(b) The educational agency or institution shall
decide whether to amend the record as requested within a
reasonable time after the agency or institution receives the
request.

(c) if the educational agency or institution decides
not to amend the record as requested, it shall inform the
parent or eligible student of its decision and of his or her
right to a hearing under Sec. 99.21.

(Authority: 20 U.S.C. 1232g(a)(2))

Note: (a) revised November 21, effective

December 23, 1996.

1996,

Sec. 99.21 Under what conditions does a parent or
eligible student have the right to a hearing?

(a) An educational agency or institution shall give
a parent or eligible student, on request, an opportunity for a
hearing to challenge the content of the student's education
records on the grounds that the information contained in the
education records is inaccurate, misleading, or in violation
of the privacy rights of the student.

(b)(1) if, as a result of the hearing, the
educational agency or institution decides that the
information is inaccurate, misleading, or otherwise in
violation of the privacy rights of the student, it shall--

(i) Amend the record accordingly; and

(i) Inform the parent or eligible student of the
amendment in writing.

(2) If, as a result of the hearing, the educational
agency or institution decides that the information in the
education record is not inaccurate, misleading, or
otherwise in violation of the privacy rights of the student, it
shall inform the parent or eligible student of the right to
place a statement in the record commenting on the
contested information in the record or stating why he or
she disagrees with the decision of the agency or institution,
or both.
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(c) If an educational agency or institution places a
statement in the education records of a student under
paragraph (b)(2) of this section, the agency or institution
shall--

(1) Maintain the statement with the contested part
of the record for as long as the record is maintained; and

(2) Disclose the statement whenever it discloses
the portion of the record to which the statement relates.

(Authority: 20 U.S.C. 1232g(a)(2))

Note: (a), (b)(1) introductory text, and (b)(2) revised
November 21, 1996, effective December 23, 1996.

Sec. 99.22 What minimum requirements exist for
the conduct of a hearing?

The hearing required by Sec. 99.21 must meet, at
a minimum, the following requirements:

(@) The educational agency or institution shall
hold the hearing within a reasonable time after it has
received the request for the hearing from the parent or
eligible student. :

(b) The educational agency or institution shall
give the parent or eligible student notice of the date, time,
and place, reasonably in advance of the hearing.

"(c) The hearing may be conducted by any
individual, including an official of the educational agency or
institution, who does not have a direct interest in the
outcome of the hearing.

(d) The educational agency or institution shall
give the parent or eligible student a full and fair opportunity
to present evidence relevant to the issues raised under
Sec. 99.21. The parent or eligible student may, at their own
expense, be assisted or represented by one or more
individuals of his or her own choice, including an attorney.

(e) The educational agency or institution shall
make its decision in writing within a reasonable period of
time after the hearing.

(f) The decision must be based solely on the
evidence presented at the hearing, and must include a
summary of the evidence and the reasons for the decision.

(Authority: 20 U.S.C. 1232g(a)(2))
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Subpart D-May an Educational Agency or
Institution Disclose Personally Identifiable
Information From Education Records?

Sec. 99.30 Under what conditions Is prior consent
required to disclose information?

(a) The parent or eligible student shall provide a
signed and dated written consent before an educational
agency or institution discloses personally identifiable
information from the student's education records, except as
provided in Sec. 99.31.

(b) The written consent must-
(1) Specify the records that may be disclosed;
(2) State the purpose of the disclosure; and

" (3) Identify the party or class of parties to whom
the disclosure may be made.

(c) When a disclosure is made under paragraph
(a) of this section--

(1) If a parent or eligible student so requests, the
educational agency or institution shall provide him or her
with a copy of the records disclosed; and

(2) If the parent of a student who is not an seligible
student so requests, the agency or institution shall provide
the student with a copy of the records disclosed.

(Authority: 20 U.S.C. 1232g (b)(1) and (b)(2)(A))

Note: Heading and (a) amended January 7, 19'93. effective
February 25, 1993.

Sec. 99.31 Under what conditions Is prlor consent
not required to disclose Information?

(a) An educational agency or Institution may
disclose personally identifiable information from an
education record of a student without the consent required
by Sec. 99.30 if the disclosure meets one or more of the
following conditions:

(1) The disclosure is to other school officials,
including teachers, within the agency or institution whom
the agency or institution has determined to have legitimate
educational interests.

(2) The disclosure is, subject to the requirements
of Sec. 99.34, to officials of another school, school system,
or institution of postsecondary education where the
student seeks or intends to enroll.

EDUCATIONAL RIGHTS AND PRIVACY r ca |
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(3) The disclosure is, subject to the requirements
of Sec. 99.35, to authorized representatives of--

(i) The Comptroller General of the United States;
(i) The Secretary; or
(iii) State and local educational authorities.

(4)()) The disclosure is in connection with
financial aid for which the student has applied or which the
student has received, if the information is' necessary for
such purposes as to--

(A) Determine eligibility for the aid;

(B) Determine the amount of the aid;

(C) Determine the conditions for the aid; or

(D) Enforce the terms and conditions of the aid.

(i) As used in paragraph (a)(4)(i) of this section,
“financial aid”" means a payment of funds provided to an
individual (or a payment in kind of tangible or intangible
property to the individual) that is conditioned on the
individual's attendance at an educational agency or
institution.

(Authority: 20 U.S.C. 1232g(b)(1)(D))

(5)(i) The disclosure Is to State and local officials
or authorities to whom this information is specifically--

(A) Allowed to be reported or disclosed pursuant
to State statute adopted before November 19, 1974, if the
allowed reporting or disclosure concems the juvenile
justice system and the system's ability to effectively serve
the student whose records are released; or

(B) Allowed to be reported or disclosed pursuant
to State statute adopted after November 19, 1974, subject
to the requirements of Sec. 99.38.

(ii) Paragraph (a)(5)(i) of this section does not
prevent a State from further limiting the number or type of
State or local officials to whom disciosures may be made
under that paragraph.

(6)(i) The disclosure is to organizations
conducting studies for, or on behalf of, educational
agencies or institutions to-- '

(A) Develop, validate, or administer predictive
tests;

(B) Administer student aid programs; or
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(C) Improve instruction.

(i) The agency or institution may' disclose
information under paragraph (a)(6)(i) of this section only
if--

(A) The study is conducted in a manner that does
not pemit personal identification of parents and students
by individuals other than representatives of the
organization; and

(B) The information is destroyed when no longer
needed for the purposes for which the study was
conducted. .

(iii) If this Office determines that a third party
outside the educational agency or institution to whom

- information is disclosed under this paragraph (a)(6) violates

paragraph (a)(6)(ii))(B) of this section, the educational
agency or institution may not allow that third party access
to personally identifiable information from education records
for at least five years.

(iv) For the purposes of paragraph (a)(6) of this
section, the term "organization” includes, but is not limited

"to, Federal, State, and local agencies, and independent

organizations.

(7) Thé disclosure is to accrediting organizations
to carry out their accrediting functions.

(8) The disclosure is to parents of a dependent
student, as defined in section 152 of the Intemal Revenue
Code of 1954,

(9)(i) The disclosure is to comply with a judicial
order or lawfully issued subpoena.

(i) The educational agency or institution may
disclose information under paragraph (a)(9)(i) of this
section only if the agency or institution makes a reasonable
effort to notify the parent or eligible student of the order or
subpoena in advance of compliance, so that the parent or
eligible student may seek protective action, unless the
disclosure is in compliance with--

(A) A Federal grand jury subpoena and the court
has ordered that the existence or the contents of the
subpoena or the information furnished in response to the
subpoena not be disclosed; or

(B) Any other subpoena issued for a law
enforcement purpose and the court or other issuing agency
has ordered that the existence or the contents of the
subpoena or the information furnished in response to the
subpoena not be disclosed.

(iii) If the educational agency or institution initiates
legal action against a parent or student and has complied
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with paragraph (a)(9)(ii) of this section, it may disclose the
student's education records that are relevant to the action
to the court without a court order or subpoena.

(10) The disclosure is in connection with a health
or safety emergency, under the conditions described in
Sec. 99.36.

(11) The disclosure is information the educational
agency or institution has designated as “directory
information”, under the conditions described in Sec. 99.37.

(12) The disclosure is to the parent of a student
who is not an eligible student or to the student.

(13) The disclosure is to an alleged victim of any
crime of violence, as that term is defined in section 16 of

- title 18, United States Code, of the results of any

disciplinary proceeding conducted by "an institution of
postsecondary education against the alleged perpetrator of

* that crime with respect to that crime.

(b) This section does not forbid an educational
agency .or institution to disclose, nor does it require an
educational agency or institution to disclose, personally
identifiable information from the education records of a
student to any parties under paragraphs (a)(1) through
(11) and (13) of this section.

(Authority: 20 U.S.C. 1232g(a)(5)(A).

(b)(1). (b)(2),

- (b)(4)(B), and (f).

Note: (b) and authority citation amended and (a)(13) added
January 7, 1993, effective February 25, 1993. @)(6)(ii)
redesignated as (a)(6)(iv) and new (a)(6)(iii) added;
(a)(5)(i); (a)(9): and authority citation revised November 21,
1996, effective December 23, 1996.

Sec. 99.32 What recordkeeping requirements exist
concerning requests and disclosures?

(a)(1) An educational agency or institution shall
maintain a record of each request for access to and each
disclosure of personally identifiable infoomation from the
education records of each student.

(2) The agency or institution shall maintain the
record with the education records of the student as long as
the records are maintained. ’

(3) For each request or disclosure the record
must include--

(i) The parties who have requested or received . -

personally identifiable
records; and

information from the education

(i) The legitimate interests the parties had in
requesting or obtaining the information.
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(b) If an educational agency or institution
discloses personally identifiable information from an
education record with the understanding authorized under
Sec. 99.33(b), the record of the disclosure required under
this section must include--

(1) The names of the additional parties to which
the receiving party may disclose the information on behalf
of the educational agency or institution; and

(2) The legitimate interests under Sec. 99.31
which each of the additional parties has in requesting or
obtaining the information.

(c) The following parties may inspect the record
relating to each student:

(1) The parent or eligible student.

(2) The school official or his or her assistants
who are responsible for the custody of the records.

(3) Those parties authorized in Sec. 99.31(a) (1)
and (3) for the purposes of auditing the recordkeeping
procedures of the educational agency or institution.

(d) Paragraph (a) of this section does not apply if
the request was from, or the disclosure was to--

(1) The parent or eligible student;
(2) A schoot official under Sec. 99.31(a)(1);

(3) A party with written consent from the parent
or eligible student;

(4) A party seeking directory information; or

(5) A party seeking or receiving the records as
directed by a Federal grand jury or other law enforcement
subpoena and the issuing court or other issuing agency
has ordered that the existence or the contents of the
subpoena or the information furnished in response to the
subpoena not be disclosed.

(Approved by the Office of Management and Budget under
control number 1880-0508)

(Authority: 20 U.S.C. 1232g(b)(1) and (b)(4)(A))

Note: (d)(5) added and the authority citation revised
November 21, 1996, effective December 23, 1996.

Sec. 99.33 What limitations apply to the redisclosure
of information?

(a)(1) An educational agency or institution may
disclose personally identifiable information from an
education record only on the condition that the party to
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whom the information is disclosed will not disclose the
information to any other party without the prior consent of
the parent or eligible student.

(2) The officers, employees, and agents of a
party that receives information under paragraph (a)(1) of
this section may use the information, but only for the
purposes for which the disclosure was made.

(b) Paragraph (a) of this section does not prevent
an educational agency or institution from disclosing
personally identifiable information with the understanding
that the party receiving the information may make further
disclosures of the information on behalf of the educational
agency or institution if--

(1) The disclosures meet the requirements of
Sec. 99.31; and

(2) The educational agency or institution has
complied with the requirements of Sec. 99.32(b).

(c) Paragraph (a) of this section does not apply
to disclosures made pursuant to court orders or lawfully
issued subpoenas under Sec. 99.31(a)(9), to disclosures
of directory information under Sec. 99.31(a)(11), or to
disclosures to a parent or student under Sec. 99.31(a)(12).

(d) Except for disclosures under Sec. 99.31(a)
(9), (11), and (12), an educational agency or institution shall
inffoom a party to whom disclosure is made of the
requirements of this section.

(e) If this Office determines that a third party
improperly rediscloses personally identifiable information
from education records in violation of Sec. 99.33(a) of this
section, the educational agency or institution may not allow
that third party access to personally identifiable information
from education records for at least five years.

(Authority: 20 U.S.C. 1232g(b)(4)(B))

Note: (¢) and (d) revised and (e) added November 21,
1996, effective December 23, 1996.

Sec. 99.34 What conditions apply to disclosure of
Information to other educational agencies or
Institutions?

(a) An educational agency or institution that
discloses an education record under Sec. 99.31(a)(2)
shall-- .

(1) Make a reasonable attempt to notify the parent
or eligible student at the last known address of the parent
or eligible student, unless--
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(i) The disclosure is initiated by the parent or
eligible student; or

() The annual notification of the agency or
institution under Sec. 99.6 inciudes a notice that the agency
or institution forwards education records to other agencies
or institutions that have requested the records and in which
the student seeks or intends to enroll;

(2) Give the parent or eligible student, upon
request, a copy of the record that was disclosed; and

(3) Give the parent or eligible student, upon
request, an opportunity for a hearing under Subpart C.

(b) An educational agency or institution may
disclose an education record of a student in attendance to
another educational agency or institution if—

(1) The student is enrolled in or receives services
from the other agency or institution; and

(2) The disclosure meets the requiremehts of
paragraph (a) of this section. :

(Authority: 20 U.S.C. 1232g(b)(1)(B))

Note: (a)(1)(ii) revised November21, 1996, effective
December 23, 1996.

Sec. 99.35 What conditions apply to disclosure of
Information for Federal or State program purposes?

(a) The officials listed in Sec. 99.31(a)(3) may
have access to education records in connection with an
audit or evaluation of Federal or State supported education
programs, or for the enforcement of or compliance with
Federal legal requirements which relate to those programs.

(b) Information that is collected under paragraph
(a) of this section must-- .

(1) Be protected in a manner that does not permit
personal identification of individuals by anyone except the
officials referred to in paragraph (a) of this section; and

(2) Be destroyed when no longer needed for the
purposes listed in paragraph (a) of this section.

. (c) Paragraph (b) of this section does not apply
if--

(1) The parent or eligible student has given
written consent for the disclosure under Sec. 99.30; or

(2) The ‘ collection of personally identiﬁablé
infqnnation is specifically authorized by Federal law.

(Authority: 20 U.S.C. 1232g(b)(3))
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Sec. 99.36 What conditions apply to disclosure of
information in health and safety emergencies?

(a) An educational agency or institution may
disclose personally identifiable information from an
education record to appropriate parties in connection with
an emergency if knowledge of the information is necessary
to protect the health or safety of the student or other
individuals.

(b) Nothing in this Act or this part shall prevent an
educational agency or institution from--

(1) Including in the education records of a student
appropriate information conceming disciplinary action taken
against the student for conduct that posed a significant risk
to the safety or well-being of that student, other students,
or other members of the school community;

(2) Disclosing appropriate information maintained
under paragraph (b)(1) of this section to teachers and
school officials within the agency or institution who the
agency or institution has determined have legitimate
educational interests in the behavior of the student; or

(3) .Disclosing appropriate information maintained
under paragraph (b)(1) of this section to teachers and
school officials in other.schools who have been determined
to have legitimate educational interests in the behavior of
the student.

(c) Paragraphs (a) and (b) of this section will be
strictly construed.

(Authority: 20 U.S.C. 1232g (b)(1)(1) and ()

Note: (b) and the authority citation revised and (c) added
November 21, 1996, effective December 23, 1996.

Sec. 99.37 What conditions apply to disclosing
directory information?

(a) An educational agency or institution may
disclose directory information if it has given public notice to
parents of students in attendance and eligible students in
attendance at the agency or institution of--

(1) The types of personally identifiable
information that the agency or institution has designated as
directory information;

(2) A parent's or eligible student's right to refuse
to let the agency or institution designate any or all of those
types of information about the student as directory
information; and

(3) The period of time within which a parent or

eligible student has to notify the agency or institution in
writing that he or she does not want any or all of those
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types of information about the student designated as
directory information.

(b) An educational agency or institution may
disclose directory information about former students
without meeting the conditions in paragraph (a) of this
section.

(Authority: 20 U.S.C. 1232g(a)(5) (A) and (B))

Sec. 99.38 What conditions apply to disclosure of
information as permitted by State statute adopted
after November 19, 1974 concerning the juvenlle
justice system?

(a) If reporting or disclosure allowed by State
statute concerns the juvenile justice system and the
system's ability to effectively serve, prior to adjudication,
the student whose records are released, -an educational
agency or institution may disclose education records under
Sec. 99.31(a)(5)(i)(B).

(b) The officials and authorities to whom the
records are disclosed shall certify in wrting to the
educational agency or institution that the information will not
be disclosed to any other party, except as provided under
State law, without the prior written consent of the parent of
the student.

(Authority: 20 U.S.C. 1232g(b)(1)(J))

Note: Section added November21, 1996, effective
December 23, 1996.
Subpart E-What are the Enforcement

Procedures?

Sec. 99.60 What functions has
delegated to the Office and to
Administrative Law Judges?

the Secretary
the Office of

(a) For the purposes of this subpart, "Office”
means the Family Policy Compliance Ofﬁce uUs.
Department of Education.

(b) The Secretary designates the Office to--

(1) Investigate, process, and review complaints
and violations under the Act and this part; and

(2) Provide technical assistance to ensure
compliance with the Act and this part.

(c) The Secretary designates the Office of
Administrative Law Judges to act as the Review Board
required under the Act to enforce the Act with respect to
all applicable programs. The term “applicable program" is
defined in section 400 of the General Education Provisions
Act.
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(Authority: 20 U.S.C. 1232g (f) and (g), 1234)

Note: Heading and paragraphs (a) and (c¢) amended
January 7, 1993, effective February 25, 1993,

Sec. 99.61 What responsibillty does an educational
agency or Institution have concerning confiict with
State or local laws?

If an educational agency or institution determines
that it cannot comply with the Act or this part due to a
conflict with State or local law, it shall notify the Office
within 45 days, giving the text and citation of the conflicting
law.

(Authority: 20 U.S.C. 1232g(f))

Sec. 99.62 What Information must an educational
agency or institution submit to the Office?

The Office may require an educationat agency or
institution to submit reports containing information
necessary to resolve complaints under the Act and the
regulations in this part.

(Authority: 20 U.S.C. 1232g (f) and (g))
Sec. 99.63 Where are complalints flied?

A parent or eligible student may file a written
complaint with the Office regarding an alleged violation
under the Act and this part. The Office's address is: Family
Policy Compliance Office, U.S. Department of Education,
Washington, D.C. 20202-4605.

(Authority: 20 U.S.C. 1232g(g))

Note: Amended January 7, 1993, effective February 25,
1993. Amended November 21, 1996, effective December
23, 1996.

Sec. 99.64 What is the compiaint procedure?

(a) A complaint filed under Sec. 99.63 must
contain specific allegations of fact giving reasonable cause
to believe that a violation of the Act or this part has
occurred.

(b) The Office investigates each timely complaint
to determine whether the educational agency or institution
has failed to comply with the provisions of the Act or this
part.

(c) A timely complaint is defined as an allegation
of a violation of the Act that is submitted to the Office within
180 days of the date of the alleged violation or of the date
that the complainant knew or reasonably should have
known of the alleged violation.
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(d) The Office extends the time fimit in this section
if the complainant shows that he or she was prevented by
circumstances beyond the complainant's control from
submitting the matter within the time limit, or for other
reasons considered sufficient by the Office.

(Authority: 20 U.S.C. 1232g(f))

Note: (c) and (d) added January 7, 1993, effective
February 25, 1993.

Sec. 99.65 What is the content of the notice of
complaint Issued by the Offlce? ’

(@) The Office notifies the complainant and the
educational agency or institution in writing if it initiates an
investigation of a complaint under Sec. 99.64(b). The
notice to the educational agency or institution--

(1) Includes the substance of the alleged
violation; and

(2) Asks the agency or institution to submit a
written response to the complaint.

(b) The Office notifies the complainant if it does
not initiate an investigation of a complaint because the
complaint fails to meet the requirements of Sec. 99.64.

(Authority: 20 U.S.C. 1232g(g))

Note: Amended January 7, 1993, effective February 25,
1993.

Sec. 99.66 What are the responsibliities of the Office
In the enforcement process?

(@) The Office reviews the complaint and
response and may permit the parties to submit further
written or oral arguments or information.

(b) Following its investigation, the Office provides
to the complainant and the educational agency or institution
written notice of its findings and the basis for its findings.

(c) If the Office finds that the educational agency
or institution has not complied with the Act or this part, the
notice under paragraph (b) of this section--

(1) Includes a statement of the specific steps that
the agency or institution must take to comply; and

(2) Provides a reasonable period of time, given all
of the circumstances of the case, during which the
educational agency or institution may comply voluntarily.

(Authority: 20 U.S.C. 12329(f))

PART 99-FAMILY EDUCATIONAL RIGHTS AND PRIVACY

2-13

Sec. 99.67 How does the Secretary enforce
decisions? '

(a) if the educational agency or institution does
not comply during the period of time set under Sec.
99.66(c), the Secretary may, in accordance with part E of
the General Education Provisions Act--

(1) Withhold further
applicable program,

payments under any

(2) Issue a compliant to compel compliance
through a cease-and-desist order; or

(3) Terminate eligibility to receive funding under
any applicable program.

(b) ¥, after an investigation under Sec. 99.66, the
Secretary finds that an educational agency or institution”
has complied voluntarily with the Act or this part, the
Secretary provides the complainant and the agency or
institution written notice of the decision and the basis for
the decision.

(Note: 34 CFR Part 78 contains the regulations of the
Education Appeal Board.)

(Authority: 20 U.S.C. 1232g(f); 20 U.S.C. 1234)

Note: (a) and authority citation amended January 7, 1993,
effective February 25, 1993.

Appendix

Note: Appendix from final rule of November 21, 1996,
effective December 23, 1996.

(Note: This appendix will not be codified in the Code of
Federal Regulations.)

Model Notification of Rights Under FERPA for
Elementary and Secondary Institutions

The Family Educational Rights and Privacy Act
(FERPA) affords parents and students over 18 years of
age ("eligible students”) certain rights with respect to the
student's education records. They are:

(1) The right to inspect and review the student's
education records within 45 days of the day the District
receives a request for access.

Parents or eligible students should submit to the
school principal [or appropriate school official] a written
request that identifies the record(s) they wish to inspect.
The principal will make arrangements for access and notify
the parent or eligible student of the time and place where
the records may be inspected.
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(2) The right to request the amendment of the
student'’s education records that the parent or eligible
student believes are inaccurate or misleading.

Parents or eligible students may ask Alpha School
District to amend a record that they believe is inaccurate or
misleading. They should write the school principal, clearty
identify the part of the record they want changed, and
specify why it is inaccurate or misleading.

If the District decides not to amend the record as
requested by the parent or sligible student, the District will
notify the parent or eligible student of the decision and
advise them of their right to a hearing regarding the request
for amendment. Additional information regarding the hearing
procedures will be provided to the parent or eligible student
when notified of the right to a hearing.

(3) The right to consent to disclosures of
personally identifiable information contained in the student's
education records, except to the extent that FERPA
authorizes disclosure without consent.

One exception which permits disclosure without
consent is disclosure to school officials with legitimate
educational interests. A school official is a person
employed by the District as an administrator, supervisor,
instructor, or support staff member (including health or
medical staff and law enforcement unit personnel) a
person serving on the School Board; a person or company
with whom the District has contracted to perform a special
task (such as an attorney, auditor, medical consultant, or
therapist); or a parent or student serving on an official
committee, such as a disciplinary or grievance committee,
or assisting another school official in performing his or her
tasks.

A school official has a legitimate educational
interest if the official needs to review an education record
in order to fulfill his or her professional responsibility.

[Optional] Upon request, the District discloses
education records without consent to officials of another
school district in which a student seeks or intends to enroll.
[Note: FERPA requires a school district to make a
reasonable attempt to notify the student of the records
request unless it states in its annual notification that it
intends to forward records on request.)

(4) The right to file a complaint with the U.S.
Department of Education conceming alleged failures by the
District to comply with the requirements of FERPA. The
name and address of the Office that administers FERPA is:

Family Policy Compliance Office, U.S. Department
of Education, 400 Maryland Avenus, SW, Washington, DC
20202-4605
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[Note: In addition, a school may want to include its
directory information public notice, as required by Sec.
99.37 of the regulations, with its annual notification of rights
under FERPA.]

Model Notificaton of Rights Under FEP™A for
Postsecondary Institutions .

: The Family Educational Rights and Privacy Act
(FERPA) affords students certain rights with respect to
their education records. They are:

(1) The right to inspect and review the student’s
education records within 45 days of the day the University
receives a request for access.

Students should submit to the registrar, dean,
head of the academic department, or other appropriate
official, written requests that identify the record(s) they
wish to inspect. The University official will .. make
arrangements for access and notify the student of the time
and place where the records may be inspected. If the
records are not maintained by the University official to
whom the request was submitted, that official shall -advise
the student of the correct official to whom the request
should be addressed.

(2) The right to request the amendment of the
student’s education records that the student believes are
inaccurate or misleading.

Students may ask the University to amend a
record that they believe is inaccurate or misleading. They
should write the University official responsible for the
record, clearly identify the part of the record they want
changed, and specify why it is inaccurate or misleading.

If the University decides not to amend the record
as requested by the student, the University will notify the
student of the decision and advise the student of his or her
right to a hearing regarding the request for amendment.
Additional information regarding the hearing procedures wilt
be provided to the student when notified of the right to a
hearing.

(3) The right to consent to disclosures of
personally identifiable information contained in the student's
education records, except to the extent that FERPA
authorizes disclosure without consent.

One exception which permits disclosure without
consent is disclosure to school officials with legitimate
educational interests. A school official is a person
employed by the University in an administrative,
supervisory, academic or research, or support staff
position (including law enforcement unit personnel and
health staff); a person or company with whom the
University has contracted (such as an attorney, auditor, or
collection agent), a person serving on the Board of
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Trustees; or a student serving on an official committee,
such as a disciplinary or grievance committee, or assisting
another school official in performing his or her tasks.

A school official has a legitimate educational
interest if the official needs to review an education record
in order to fulfill his or her professional responsibility.

[Optional] Upon request, the University discloses
education records without consent to officials of another
school, upon request; in which a student seeks or intends
to enroll. (Note: FERPA requires an institution to make a
reasonable attempt to notify the student of the records
request unless the institution states in its annual notification
that it intends to forward records on request.)

(4) The right to file a complaint with the U.S.
Department of Education conceming alleged failures by
State University to comply with the requirements of FERPA.
The name and address of the Office that administers
FERPAIs: :

Family Policy Compliance Office, U.S. Department
of Education, 400 Maryland Avenue, SW., Washington, DC,
20202-4605

[Note: In addition, an institution may want to include its
directory information public notice, as required by Sec.
99.37 of the regulations, with its annual notification of rights -

. under FERPA)
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PART  600--INSTITUTIONAL  ELIGIBILITY
UNDER THE HIGHER EDUCATION ACT OF
1865, AS AMENDED

Subpart A--General

Sec.

600.1 Scope.

600.2 Definitions.

600.3 [Reserved].

600.4 |ﬁstitution of higher education.

600.5 Proprietary institution of higher education.
600.6 Postsecondary vocational institution.
600.7 Conditions of institutional ineligibility.
600.8 Treatment of a branch campus.

600.9 Written agreement between an eligible institution and
another institution or organization.

600.10 Date; extent, duration, and consequence of
eligibility.

600.11 Special rules regarding institutional accreditation or
preaccreditation.

Subpart B--Procedures for
Eligibility

Establishing

600.20 Application procedures.
600.21 Eligibility notification.
Subpart C--Maintaining Eligibility

600.30 Institutional notification requirements.

600.31 Change in owhership resulting in a change of
control. '

600.32 Eligibility of additional locations.

Subpart D—-Loss of Eligibility

600.40 Loss of eligibility.

600.41 Termination and emergency action proceedings.

1

[

»
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Subpart E--Eligibility of Foreign Institutions
To Apply To Participate in the Federal
Family Education Loan (FFEL) Programs

600.51 Purpose and scope.

600.52 Definitions.
600.53 Requesting an eligibility determination.

600.54 Criteria for determining whether a foreign institution
is eligible to apply to participate in the FFEL programs.

. 600.55 Additional criteria for determining whether a foreign

graduate medical school is eligible to apply to participate in
the FFEL programs.

600.56 Additional criteria for determining whether a foreign
veterinary school is eligible to apply to participate in the
FFEL programs.

600.57 Duration of eligibility determination.

Authority: 20 U.S.C. 1001, 1002, 1003, 1088, 1091, 1094,
1098b, and 1099(c), unless otherwise noted.

Note: Authority amended October 29, 1999, effective
July 1, 2000.

Subpart A--General

Sec. 600.1 Scope.

This part establishes the rules and procedures
that the Secretary uses to determine whether an
educational institution qualifies in whole or in part as an
eligible institution of higher education under the Higher
Education Act of 1965, as amended (HEA). An eligible
institution of higher education may apply to participate in
programs authorized by the HEA (HEA programs).

(Authority: 20 U.S.C. 1088, 1094, 1099b, 1099¢, and 1141)

Sec. 600.2 Definitions.

The following definitions apply to terms used in
this part:

Accredited: The status of public recognition that a
nationally recognized accrediting agency grants to an
institution or educational program that meets the agency's
established requirements.

BEST COPY AVAILABLE
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Award year: The period of time from July 1 of one .

year through June 30 of the following year.

Branch Campus: A location of an institution that
is geographically apart and independent of the main
campus of the institution. The Secretary considers a
location of an institution to be independent of the main
campus if the location—

(1) Is permanent in nature;

(2) Offers courses in educational pbgrams
leading to a degree, certificate, or other recognized
educational credential;

(3) Has its own faculty and. administrative or
supervisory organization; and

(4) Has its own budgetary and hiring authority.
Clock hour: A period of time consisting of—

(1) A 50- to 60-minute class, lecture, or recitation
in a 60-minute period;

(2) A 50- to 60-minute faculty-supervised
laboratory, shop training, or intemship in a 60-minute
period; or

(3) Sixty minutes of preparation in a
correspondence course. -

Correspondence course: (1) A "home-study"
course provided by an institution under which the institution
provides instructional materials, including examinations on
the materials, to students who are not physically attending
classes at the institution. When students complete a portion
of the instructional materials, the - students take the
examinations that relate to that portion of the matenials, and
return the examinations to the institution for grading.

(2 A home-study course that provides
instruction in whole or in part through the use of video
cassettes or video discs in an award year is a
correspondence course unless the institution also delivers
the instruction on the cassette or disc to students
physically attending classes at the institution during the
same award year.

(3) A course at an institution that may otherwise
satisfy the definition of a "telecommunications course” is a
correspondence course if the sum .of telecommunications
and other correspondence courses offered by that
institution equals or exceeds 50 percent of the total
courses offered at that institution.

3-2

(4) If a course is part correspondence and part
residential training, the Secretary considers the course to
be a correspondence course.

Educational program: A legally authorized
postsecondary program of organized instruction or study
that leads to an academic, professional, or vocational
degree, or certificate, or other recognized educational
credential. However, the Secretary does not consider that
an institution provides an educational program if the
institution does not provide instruction itself (including a
course of independent study), but merely gives credit for
one or more of the following: instruction provided by other
institutions or schools; examinations provided by agencies
or organizations; or other accomplishments such as "life
experience.”

Eligible institution: An institution that—
(1) Qualifies as—

(i) An institution of higher education, as defined in
Sec. 600.4;

(i) A proprietary institution of higher education,
as defined in Sec. 600.5; or

(i) A postsecondary vocational institution, as
defined in Sec. 600.6; and

(2) Meets all the other applicable provisions of
this part.

Federal Family Education Loan (FFEL)
Programs: The loan programs (formerly called the
Guaranteed Student Loan (GSL) programs) authorized by
title IV-B of the HEA, including the Federal Stafford Loan,
Federal PLUS, Federal Supplemental Loans for Students
(Federal SLS), and Federal Consolidation Loan programs, in
which lenders use their own funds to make loans to enable
students or their parents to pay the costs of the students'
attendance at eligible institutions. The Federal Stafford
Loan, Federal PLUS, Federal SLS, and Federal
Consolidation Loan programs are defined in 34 CFR part
668.

Incarcerated student: A student who is serving a
criminal sentence in a Federal, State, or local penitentiary,
prison, jail, reformatory, work farm, or other similar
correctional institution. A student is not considered
incarcerated if that student is in a half-way house or home
detention or is sentenced to serve only weekends.

Legally authorized: The legal status granted to an
institution through a charter, license, or other written
document issued by the appropriate agency or official of
the State in which the institution is physically located.
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Nationally recognized accrediting agency: An
agency or association that the Secretary recognizes as a
reliable authority to determine the quality of education or
training offered by an institution or a program offered by an
institution. The Secretary recognizes these agencies and
associations under the provisions of 34 CFR part 602 and
publishes a list of the recognized agencies in the Federal
Register.

Nonprofit institution: An institution that—

- (1) Is owned and operated by one or more
nonprofit corporations or associations, no part of the net
earnings of which benefits any private shareholder or
individual; -

(2) Is legally authorized to operate as a nonprofit
organization by each State in which it is physically located;
and

(3) Is determined by the U.S. Intema! Revenue
Service to be an organization to which contributions are
tax-deductible in accordance with section 501(c)(3) of the
Intemal Revenue Code (26 U.S.C. 501(c)(3)).

One-academic-year training pfogram:. An
educational program that is at least one academic year as
defined under 34 CFR 668.2.

Preaccredited: A status that
recognized accrediting agency, recognized by the
Secretary to grant that status, has accorded an
unaccredited public or private ronprofit institution that is
progressing toward accreditation within a reasonable
period of time.

a . nationally

Recognized equivalent of a high school diploma:
The following are the equivalent of a high school diploma--

(1) A General Education Development Certificate
(GED):

(2) A State certificate received by a student after.
the student has passed a State-authorized examination that
the State recognizes as the equivalent of a high school
diploma;

(3) An academic transcript of a student who has
successfully completed at least a two-year program that is
acceptable for full credit toward a bachelor's degree; or

(4) For a person who is seeking enroliment in an
educational program that leads to at least an associate
degree or its equivalent and who has not completed high
school but who excelled academically in high school,
documentation that the student excelled academically in
high school and has met the formalized, written policies of

3-3

the institution for admitting such students.
Recognized occupation: An occupation that is—

(1) Listed in an "occupational division" of the
latest edition of the Dictionary of Occupational Titles,
published by the U.S. Department of Labor; or

. (2) Determined by the Secretary in consultation
with the Secretary of Labor to be a recognized occupation.

Regular student. A person who is enrolled or
accepted for enroliment at an institution for the purpose of
obtaining a degree, certificate, or other recognized
educational credential offered by that institution.

Secretary. The Secretary of the Department of
Education or an official or employee of the Department of
Education acting for the Secretary under a delegation of
authority.

State: A State of the Union, American Samoa, the
Commonwealth of Puerto Rico, the District of Columbia,
Guam, the Virgin Islands, the Commonwealth of the
Northern Mariana Islands, the Republic of the Marshall
Islands, the Federated States of Micronesia, and the
Republic of Palau. The latter three are also known as the
Freely Associated States.

Telecommunications course: A course offered
in an award year principally through the use of television,
audio, or computer transmission, including open broadcast,
closed circuit, cable, microwave, or satellite, audio
conferencing, computer conferencing, or video cassettes
or discs. The term does not include a course that is
delivered using video cassettes or disc recordings unless
that course is- delivered to students physically attending
classes at an institution providing the course during the
same award year. If the course does not qualify as a
telecommunications course it is considered to be a
correspondence course, as provided for in paragraph (c)
of the definition of correspondence course in this section.

‘Title IV, HEA program: Any of the student
financial assistance programs listed in 34 CFR 668.1(c).

(Authority: 20 U.S.C. 1071 et seq., 1078-2, 1088, 1099b,
1099c, and 1141 and 26 U.S.C. 501(c).)

Note: Federal Family Education Loan (FFEL) Programs:
definition amended July 29, 1998, effective July 29, 1998.
State amended October 29, 1999, effective July 1, 2000.

Sec. 600.3 [Reserved)
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Sec. 600.4 Institution of higher education.

'(a) An institution of higher education is a public or
private nonprofit educational institution that—

(1) Is in a State, or for purposes of the Federal
Pell Grant, Federal Supplemental Educational Opportunity
Grant, Federal Work-Study, and Federal TRIO programs
may also be located in the Federated States of Micronesia
or the Marshall Islands;

(2) Admits as regular students only persons
who-- :

(i) Have a high school diploma;

(i) Have the recognized equivalent of a high
school diploma; or

(i) Are beyond the age of compulsory school
attendance in the State in which the institution is physically
located;

(3) Is legally authorized to provide an educational
program beyond secondary education in the State in which
the institution is physically located;

(4) Provides an educational program—

() For which it awards an associate,

baccalaureate, graduate, or professional degree;

(ii) That is at least a two-academic-year program
acceptable for full credit toward a baccalaureate degres;
or

(iii} That is at least a one-academic-year training
program that leads to a certificate, degree, or other
recognized educational credential and prepares students
for gainful employment in a recognized occupation; and .

(5) Is—-

(i) Accredited or preaccredited; or

(i) Approved by a State agency listed in the

Federal Register in accordance with 34 CFR part 603, if,

the institution is a public postsecondary vocational
educational institution that seeks’ to participate only in
Federal student assistance programs.

(b) An institution is physically located in a State if
it has a campus or other instructional site in that State.

(c) The Secretary does not recognize the
accreditation or preaccreditation of an institution unless the
institution agrees to submit any dispute involving the finat

denial, withdrawal, or termination of accreditation to initial
arbitration before initiating any other legal action.

(Authority: 20 U.S.C. 1094, 1099b, and 1141(a))

Note: (c) amended October 29, 1999, effective
July 1, 2000.

600.5 Proprietary institution of higher education.

(a) A proprietary institution of higher education is
an educational institution that--

(1) Is not a public or private nonprofit educational
institution;

(2) Is in a State;

(3) Admits as regular students only persons
who--

() Have a high school diploma;

(i) Have the recognized equivalent of a high
school diploma; or

(iit) Are beyond the age of compulsory school
attendance in the State in which the institution is physically

located; :

(4) Is legally authorized to provide an educational
program beyond secondary education in the State in which
the institution is physically located;

(5) Provides an eligible program of training, as
defined in 34 CFR 668.8, to prepare students for gainful
employment in a recognized occupation;

(6) Is accredited;

(7) Has been in existence for at least two years;
and

(8) Has no more than 90 percent of its revenues
derived from title IV, HEA program funds, as determined
under paragraph (d) of this section.

(b)(1) The Secretary considers an institution to
have been in existence for two years only if--

(i) The institution has been bgally authorized to
provide, and has provided, a continuous educational
program to prepare students for gainful employment in a
recognized occupation during the 24 months preceding the
date of its eligibility application; and
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(i) The educational program that the institution
provides on the date of its eligibility application is
substantially the same in length and subject matter as the
program that the institution provided during the 24 months
preceding the date of its eligibility application.

(2)()) The Secretary considers an institution to
have provided a continuous educational program during the
24 months preceding the date of its eligibility application
even if the institution did not provide that program during
normal vacation periods, or periods when the institution
temporarily closed due to a natural disaster that directly
affected the institution or the institution's students.

(ii) The Secretary considers an institution to have
satisfied the provisions of paragraph (b)(1)(ii) of this
section if the institution substantially changed the subject
matter of the educational program it provided during that 24-
month period because of new technology or the
requirements of other Federal agencies.

(3) In determining whether an applicant institution
satisfies the requirement contained in paragraph (b)(1) of
this section, the Secretary--

(i) Counts any period during which the applicant
institution has been certified as a branch campus; and

(i) Except as provided in paragraph (b)(3)(i) of
this section, does not count any period during which the
applicant institution was a part of another eligible
proprietary institution of higher education, postsecondary
vocational institution, or vocational school.

(c) An institution is physically located in a State if
it has a campus or other instructional site in that State.

(d)(1) An institution satisfies the requirement
contained in paragraph (a)(8) of this section by examining
its revenues under the following formula for its latest
complete fiscal year:

Title IV, HEA program funds the institution
used to satisfy its students’ tuition, fees, and
other institutional charges to students
The sum of revenues including titie IV, HEA -
program funds generated by the institution from:
tuition, fees, and other institutional charges for
students enrolled in eligible programs as defined
in 34 CFR 668.8; and activities conducted by the
institution, to the extent not included in tuition,
fees, and other institutional charges, that are
necessary for the education or training of its
students who are enrolled in those eligible

. programs.

L
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(2) An institution must use the cash basis of
accounting when calculating the amount of title IV, HEA
program funds in the numerator and the total amount of
revenue generated by the institution in the denominator of
the fraction contained in paragraph (d)(1) of this
section.

(3) Uhder the cash basis of accounting-

(i) In calculating the amount of revenue generated
by the institution from institutional loans, the institution must
include only the amount of loan repayments received by the
institution’ during the fiscal year; and

(i) In calculating the amount of revenue
generated by the institution from institutional scholarships,
the institution must include only the amount of funds it
disbursed during the fiscal year from an established
restricted account and only to the extent that the funds in
that account represent designated funds from an outside
source of income earned on those funds.

(e) With regard to the formula contained in
paragraph(d)(1) of this section--

(1) The institution may not include as title IV, HEA
program funds in the numerator nor as revenue generated
by the institution in the denominator--

() The amount of funds it received under the
Federal Work-Study (FWS) Program, unless the institution
used those funds to pay a student's institutional charges in
which case the FWS program funds used to pay those
charges would be included in the numerator and
denominator.

(i) The amount of funds it received under the
Leveraging Educational Assistance Partnership (LEAP)
Program. (The LEAP Program was formerly called the State
Student Incentive Grant or SSIG Program.);. .

(iii) The amount of institutional funds it used to
match title IV, HEA program funds; - :

(iv) The amount of title IV, HEA program funds
that must be refunded or returned under Sec. 668.22; or

(v) The amount charged for books; supplies, and
equipment unless the institution includes that amount as
tuition, fees, or other institutional charges.

(2) In determining the amount of title IV, HEA
program funds received by the institution under the cash
basis of accounting, except as provided in paragraph
(e)(3) of this section, the institution must presume that any
title IV, HEA program funds disbursed or delivered to or on
behalf of a student will be used to pay the student's tuition,
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BEST COPY AVAILABLE



Q

ERIC

Aruitoxt provided by Eic:

PART 600—-INSTITUTIONAL ELIGIBILITY UNDER THE HIGHER EDUCATION ACT OF 1965, AS |

AMENDED

fees, or other institutional charges, regardiess of whether
the institution credits those funds to the student's account
or pays those funds directly to the student, and therefore
must include those funds in the numerator and denominator.

(3) In paragraph (e)(2) of this section, the
institution may not presume that title IV, HEA program funds
were used to pay tuition, fees, and other institutional
charges to the extent that those charges were satisfied
by--

(i) Grant funds provided by non-Federal public
agencies, or private sources independent of the institution;

(i) Funds provided under a contractual
arrangement described in Sec. 600.7(d), or

(iii) Funds provided by State prepaid tuition plans.

(4) with regard to the denominator, revenue
generated by the institution from activities it conducts, that
are necessary for its students’ education or training,
includes only revenue from those activities that--

(i) Are conducted on campus or at a facility under
the control of the institution;

(ii) Are performed under the supervision of a
member of the institution's faculty; and

(iii) Are required to be performed by all students
in a specific educational program at the institution.

(f) An institution must notify the Secretary within
90 days following the end of the fiscal year used in
paragraph (d)(1) of this section if it fails to satisfy the
requirement contained in paragraph (a)(8) of this section.

(9) If an institution loses its eligibility because it
failed to satisfy the requirement contained in paragraph
(@)(8) of this section, to regain its eligibility it must
demonstrate compliance with all eligibility requirements for
at least the fiscal year following the fiscal year used in
paragraph (d)(1) of this section.

(h) The Secretary does not recognize the
accreditation of an institution unless the institution agrees to
submit any dispute involving the final denial, withdrawal, or
termination of accreditation to initial arbitration before
initiating any other legal action.

(Authority: 20 U.S.C. 1088)

(Approved by the Office of Management and Budget under
control number 1840-0098)
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Note: (e)(1), (e)(2), and (e)(3) amended June, 22, 1994,
effective July 1, 1994. (e) revised June 12, 1996, effective
July 12, 1996. (e) removed and reserved November 29,
1996, effective July 1, 1997. (h) removed; (i) redesignated
as (h); (e) added; and (a)(8), (b)(3)(i), (d). (), (9). and
redesignated (h) amended October 29, 1999, effective July
1, 2000.

Sec. 600.6 Postsecondary vocational institution.

(a) A postsecondary vocational institution is a
public or private nonprofit educational institution that—

(1) Isin a State;

(2) Admits as regular students only persons
who--

(i) Have a high school diploma;

() Have the recognized equivatent of a high
school diploma; or

(iii) Are beyond the age of compulsory school
attendance in the State in which the institution is physically
located;

(3) Is legally authorized to provide an educational
program beyond secondary education in the State in which
the institution is physically located;

(4) Provides an eligible program of training, as
defined in 34 CFR 668.8, to prepare students for gainful
employment in a recognized occupation;

(5) Is--
(i) Accredited or preaccredited; or

(i) Approved by a State agency listed in the
Federal Reglster in accordance with 34 CFR part 603, if
the institution is a public postsecondary vocational
educational institution that seeks to participate only in
Federal assistance programs; and

(6) Has been in existence for at least two years.

(b)(1) The Secretary considers an institution to
have been in existence for two years only if--

(i) The institution has been legally authorized to
provide, and has provided, a continuous education or
training program to prepare students for gainful employment
in a recognized occupation during the 24 months preceding
the date of its eligibility application; and '
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(ii) The education or training program it provides
on the date of its eligibility application is substantially the
same in length and subject matter as the program it
provided during the 24 months preceding the date of its
eligibility application.

(2)()) The Secretary considers an institution to
have provided a continuous education or training program
during the 24 months preceding the date of its eligibility
application even if the institution did not provide that
program during normal vacation periods, or periods when
the institution temporarily closed due to a natural disaster
that affected the institution or the institution's students.

(i) The Secretary considers an institution to have
satisfied the provisions of paragraph (b)(1)(ii) of this
section if the institution substantially changed the subject
matter of the educational program it provided during that 24-
month period because of new technology or the
requirements of other Federal agencies.

(3) In determining whether an applicant institution
satisfies the requirement contained in paragraph (b)(1) of
this section, the Secretary--

(i) Counts any period during which the applicant
institution qualified as an eligible institution of higher
education;

(i) Counts any period during which the applicant
institution was part of another eligible institution of higher
education, provided that the applicant institution continues
to be part of an eligible institution of higher education;

(iii) Counts any period during which the applicant
institution has been certified as a branch campus; and

(iv) Except as provided in paragraph (b)(3)(iii) of
this section, does not count any period during which the
applicant institution was a part of another eligible
proprietary institution of higher education or postsecondary
vocational institution. ‘

(c) An institution is physically located in a State or
other instructional site if it has a campus or instructiona! site
in that State.

(d) The Secretary does not recognize the
accreditation or preaccreditation of an institution unless the
institution agrees to submit any dispute involving the final
denial, withdrawal, or termination of accreditation to initial
arbitration before initiating any other legal action.

(Authority: 20 U.S.C. 1088 and 1094(c)(3))
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Note: (b)3)(ii) and (d) amended October 29, 1999,
effective July 1, 2000.

Sec. 600.7 Conditions of institutional ineligibility.

(a) General rule. For purposes of title IV of the
HEA, an educational institution that otherwise satisfies the
requirements contained in Secs. 600.4, 600.5, or 600.6
nevertheless does not qualify as an eligible institution under
this part if--

(1) For its latest complete award year--

() More than 50 percent of the institution's
courses were correspondence courses as calculated
under paragraph (b) of this section;

(ii) Fifty percent or more of the institution's regular
enrolled students were enrolled in correspondence
courses;

(ii) More than twenty-five percent of the
institution's regular enrolled students were incarcerated;

(iv) More than fifty percent of its regular enrolled
students had neither a high school diploma nor the
recognized equivalent of a high schoo! diploma, and the
institution does not provide a four-year or two-year
educational program for which it awards a bachelor's
degree or an associate degree, respectively;

(2) The institution, or an affiliate of the institution
that has the power, by contract or ownership interest, to
direct or cause the direction of the management of policies
of the institution--

(A) Files for relief in bankruptcy, or

(B) Has entered against t an order for relief in
bankruptcy; or

(3) The institution, its owner, or its chief
executive officer--

(i) Has pled guilty to, has pled nolo contendere to,
or is found guilty of, a crime involving the acquisition, use,
or expenditure of title IV, HEA program funds; or

(i) Has been judicially determined to have
committed fraud involving title IV, HEA program funds.

(b) Special provisions regarding
correspondence courses and students--(1) Treatment of
telecommunications courses. For purposes of paragraphs
(a)(1) (i) and (ii) of this section, the Secretary considers a
telecommunications course to be a correspondence course
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if the sum of telecommunications courses and other
correspondence courses the institution provided during that
award year equaled or exceeded 50 percent of the total
number of courses it provided during that year.

(2) Calculating the number of courses. For
purposes of paragraphs (a)(1) (i) and (ii) of this section--

(i) A correspondence course may be a complete
educational program offered by correspondence, or one
course provided by comespondence in an on-campus
(residential) educational program;

() A course must be considered as being
offered once during an award year regardless of the
number of times it is offered during that year; and

(iii) A course that is offered both on campus and
by correspondence must be considered two courses for
the purpose of determining the total number of courses the

institution provided during an award year.

(3) Exceptions. (i) The provisions contained in
paragraphs (a)(1) (i) and (ii) of this section do not apply to
an institution that qualifies as a “technical institute or
vocational school used exclusively or principally for the

provision of vocational education to individuals who have

completed or left high school and who are available for
study in preparation for entering the labor market’ under
section 521(4)(C) of the Carl D. Perkins Vocational and
Applied Technology Education Act.

(i) The Secretary waives the limitation contained
in paragraph (a)(1)(ii) of this section for an institution that
offers a 2-year associate-degree or a 4-year bachelor's-
degree program if the students enrolled in the institution's
correspondence courses receive no more than 5 percent
of the title IV, HEA program funds received by students at
that institution.

(c) Special provisions regarding incarcerated
students--(1) Exception. The Secretary may waive the
prohibition contained in paragraph (a)(1)(iii) of this section,
upon the application of an institution, if the institution is a
nonprofit institution that provides four-year or two-year
educational programs for which it awards a bachelors
degree, an associate degree, or a postsecondary diploma.

(2) Waiver for entire institution. If the nonprofit
institution that applies for a waiver consists solely of four-
year or two-year educational programs for which it
awards a bachelor's degree, an associate degree, or a
postsecondary diploma, the Secretary waives the
prohibition contained in paragraph (a)(1)(iii) of this section
for the entire institution.
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(3) Other waivers. If the nonprofit institution that-
applies for a waiver does not consist solely of four-year or
two-year educational programs for which it awards a
bachelor's degree, an associate degree, or a
postsecondary diploma, the Secretary waives the
prohibition contained in paragraph (a)(1)(iii) of this section--

(i) For the four-year and two-year programs for
which it awards a bachelor's degree, an associate degree
or a postsecondary diploma; and

(ii) For the other programs the institution provides,
if the incarcerated regular students enrolled in those other
programs have a completion rate of 50 percent or greater.

(d) Special provision for a nonprofit institution if
more than 50 percent of its enrollment consists of students
who do not have a high school diploma or its equivalent.
(1) Subject to the provisions contained in paragraphs (d)(2)
and (d)(3) of this section, the Secretary waives the
limitation contained in paragraph (a)(1)(iv) of this section
for a nonprofit institution if that institution demonstrates to
the Secretary's satisfaction that it exceeds that fimitation
because it serves, through contracts with Federal, State,
or local government agencies, significant numbers of
students who do not have a high school diploma or its
recognized equivalent.

(2) Number of critical students. The Secretary
grants a waiver under paragraph (d)(1) of this section only
if no more than 40 percent of the institution's enroliment of
regular students consists of students who--

() Do not have a high school diploma or its
equivalent; and :

(ii) Are not served through contracts described in
paragraph (d)(3) of this section.

(3) Contracts with Federal, State, or local
government agencies. For purposes of granting a waiver
under paragraph (d)(1) of this section, the contracts
referred to must be with Federal, State, or local govemment
agencies for the purpose of providing job training to low-
income individuals who are in need of that training. An
example of such a contract is a job training contract under
the Job Training Partnership Act (JPTA).

(e) Special provisions. (1) For purposes of
paragraph (a)(1)of this section, when counting regular
students, the institution shall--

(i) Count each regular student without regard to
the full-time or part-time nature of the student's attendance
(i.e., "head count” rather than “full-time equivalent");
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(i) Count a regular student once regardless of
the number of times the student enrolls during an award
year; and

(ii) Determine the number of regular students
who enrolled in the institution during the relevant award
year by--

(A) Calculating the: number of regular students
who enrolled during that award year; and

(B) Excluding from the number of students in
paragraph (e)(1)(iii)(A) of this section, the number of
regular students who enrolled but subsequently withdrew
or were expelled from the institution and were entitled to
receive a 100-percent refund of their tuition and fees less
any administrative fee that the Institution is permitted to
keep under its fair and equitable refund policy.

(2) For the purpose of calculating a completion
rate under paragraph (c)(3)(ii) of this section, the institution
shall--

(i) Determine the number of regular incarcerated
students who enrolled in the other programs during the last
completed award year;

(i) Exclude from the number of regular
incarcerated students determined in paragraph (e)(2)(i) of
this section, the number of those students who enrolled but
subsequently withdrew or were expelled from the
institution and were entitled to receive a 100 percent refund
of their tuition and fees, less any administrative fee the
institution is permitted to keep under the institution’s fair and
equitable refund policy;

(iii) Exclude from the total obtained in paragraph
(e)(2)(ii) of this section, the number of those regular
incarcerated students who remained enrolled in the
programs at the end of the applicable award year;

(iv) From the total obtained in paragraph (e)(2)(ii)
of this section, determine the number of regular
incarcerated students who received a degree, certificate,
or other recognized educational credential awarded for
successfully completing the program during the applicable
award year; and

(v) Divide the total obtained in paragraph
(e)(2)(iv) of this section by the total obtained in paragraph
(e)(2)(iii) of this section and multiply by 100,

(f(1) If the Secretary grants a waiver to an
institution under this section, the waiver extends indefinitely
provided that the institution satisfies the waiver
requirements in each award year.
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(2) If an institution fails to satisfy the waiver
requirements for an award year, the institution becomes
ineligible on June 30 of that award year.

(9)(1) For purposes of paragraph (a)(1) of this
section, and any applicable waiver or exception under this
section, the institution shall substantiate the required
calculations by having the certified public accountant who
prepares its audited financial statement under 34 CFR
668.15 or its title IV, HEA program compliance audit under
34 CFR 668.23 report on the accuracy of those
determinations.

(2) The certified public accountant's report must
be based on performing an “attestation engagement” in
accordance with the American Institute of Certified Public

Accountants (AICPA's) Statement on Standards for

Attestation Engagements. The certified public accountant
shall Include that attestation report with or as part of the

.audit report referenced in paragraph (g)(1) of this section.

(3) The certified public accountant's attestation
report must indicate whether the institution's determinations
regarding paragraph (a)(1) of this section and any relevant
waiver or exception under paragraphs (b), (c), and (d) of
this section are accurate; i.e., fairly presented in all material
respects.

(h) Notice to the Secretary. An institution shall
notify the Secretary--

(1) By July 31 following the end of an award
year if it falls within one of the prohibitions contained in
paragraph (a)(1)of this section, or fails to continue to
satisfy a waiver or exception granted under this section; or

(2) Within 10 days if it falls within one of the
prohibitions contained in paragraphs (a)(2) or (a)(3) of this
section.

(i) Regaining eligibility. (1) If an institution loses
its eligibility because of one of the prohibitions contained in
paragraph (a)(1) of this section, to regain its eluglblllty it
must demonstrate—

(i) Compliance With all eligibility réquirements;

(i) That it did not fall within any of the prohibitions
contained in paragraph (a)(1) of this section for at least
one award year; and

(iii) That it changed its administrative policies and
practices to ensure that it will not fall within any of the
prohibitions contained in paragraph (a)(1) of this section.

(2) If an institution loses its eligibility becéuse of
one of the prohibitions contained in paragraphs (a)(2) and

78
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(a)(3) of this section, this loss is permanent. The
institution’s eligibility cannot be reinstated.

(Authority: 20 U.S.C. 1088)

(Approved by the Office of Management and Budget under
control number 1840-0098)

Note: (e)(2), (9)(1), (g)(2), and (g)(3) amended June 22,
1994, effective July 1, 1994. (a) introductory text, (a)(1)
introductory text, (a)(1)(iv), and (a)(2) amended June 30,
1995, effective July 31, 1995. (a)(1)(iii), (a)(1)(iv), and (c)
amended October 29, 1999, effective July 1, 2000.

Sec. 600.8 Treatment of a branch campus.

A branch campus of an eligible institution must be
in existence for at least two years as a branch campus
after the branch is certified as a branch campus before
seeking to be designated as a main campus or a free-
standing institution.

(Authority: 20 U.S.C. 1099¢)

Note: Section amended October: 29, 1999, effective
July 1, 2000.

Sec. 600.9 Written agreement between an elligible
Institution and another Institution or organization.

(a) Without losing its eligibility under this part, an
eligible institution may enter into a written agreement with
another- eligible institution under which the latter institution
provides all or a part of the educational program of
students enrolled in the former institution if the former
institution gives credit to students enrolled in that
contracted program on the same basis as if it provided that
program itself.

(b) Without losing its eligibility under this part, an
eligible institution may enter into a written agreement with
an institution or organization that is not an eligible institution
under which the latter institution or organization provides a
part of the educational program of students enrolled in the
eligible institution if—

(1) The eligible institution gives credit to students
enrolled in that contracted program on the same basis as if
it provided that program itself;

(2) The ineligible institution or organization—

(i) Has not been terminated from participation in
the title-IV, HEA programs; or

3-10

(i) Has not withdrawn from participation in the
tite IV, HEA programs under a termination, show-cause,
suspension, or similar type proceeding initiated by the
institution’s State licensing agency, accrediting agency,
guarantor, or by the Secretary; and

(3) The ineligible institution or organization
provides--

(i) Not more than 25 percent of the educational
program of a student enrolled in the eligible institution; or

(i) More than 25 percent but not more than 50
percent of the educational program of a student enrolled in
the eligible institution so long as—

(A) The eligible institution and the ineligible
institution or organization are not owned or controlled by
the same individual, partnership, or corporation; and

(B) The eligible institution’s accrediting agency or,
if the eligible institution is a public postsecondary vocational
educational institution, the relevant State agency listed in
the Federal Reglster in accordance with 34 CFR part
603, specifically determines that the institution's agreement
meets the agency's standards for the contracting out of
educational services.

(Authority: 20 U.S.C. 1094)

Note: (b)(2)(ii) amended July 29, 1998, effective July 29,
1998.

Sec. 600.10 Date, extent, duration, and consequence
of eligibility.

(a) Date of eligibility. (1) If the Secretary
determines that an applicant institution satisfies all the
statutory and regulatory eligibility requirements, the
Secretary considers the institution to be an eligible
institution as of the date—

(i) The Secretary signs the institution's program
participation agreement described in 34 CFR part 668,
subpart B, for purposes of participating in any title IV, HEA
program; and

(i) The Secretary receives all the information
necessary to make that determination for purposes other
than participating in any title IV, HEA program.

(2) For purposes of participating in a title IV, HEA
program, if an eligible institution seeks eligibility for a
location or educational program not previously designated
eligible, and the Secretary determines that the location or
educational program satisfies all the statutory and

79
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regulatory eligibility requirements, the Secretary considers
the location or program to be eligible to participate in that
tile IV, HEA program as of the date the Secretary certifies
that location or program to so participate.

(b) Extent of eligibility. (1) \f the Secretary
determines that the entire applicant institution, including all
its locations and all its educational programs, satisfies the
applicable requirements of this part, the Secretary extends
eligibility to all educational programs and locations identified
on the institution’s application for eligibility.

(2) If the Secretary determines that only certain
educational programs or certain locations of an applicant
institution satisfy the applicable requirements of this part,
the Secretary extends eligibility only to those educational
programs and locations that meet those requirements and
identifies the eligible educational programs and locations in
the eligibility notice sent to the institution under Sec. 600.21.

(3) Eligibility does not extend to any location that
an institution establishes after it receives its eligibility
designation if the institution provides at least 50 percent of
an educational program at that location, unless—

(i) The institution has notified the Secretary of
that location in accordance with Sec. 600.30(a)(3); and

(i) The Secretary does not require the institution
to submit an eligibility application for that location under Sec.
600.21(c).

(c) Subsequent additions of educational
programs. (1) Except as provided in paragraph (c)(2) of
this section, if an eligible institution adds an educational
program after it has been designated as an eligible
institution by the Secretary, the institution must apply to the
Secretary to have that additional program designated as an
eligible program of that institution.

(2) An eligible institution that adds an educational
program after it has been designated as an eligible
institution by the Secretary does not have to apply to the
Secretary to have that additional program designated as an
eligible program of that institution if the additional program--

(i) Leads to an associate, baccalaureate,
professional, or graduate degree; or

‘(if)(A) Prepares students for gainful employment
in the same or related recognized occupation as an
educational program that has previously been designated
as an eligible program at that institution by the Secretary;
and
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(B) Is at least 8 semester hours, 12 quarter
hours, or 600 clock hours.

(3) If an institution incorrectly determines under
paragraph (c)(2) of this section that an educational
program satisfies the applicable statutory and regulatory
eligibility provisions without applying to the Secretary for
approval, the institution is liable to repay to the Secretary all
HEA program funds received by the institution for that
educational program, and all the title IV, HEA program funds
received by or on behalf of students who were enrolied in
that educational program.

(d) Duration of eligibility. (1) If an institution
participates in the title 1V, HEA programs, the Secretary's
designation of the institution as an eligible institution under
the title IV, HEA programs expires when the institution's
program participation agreement, as described in 34 CFR.
part 668, subpart B, expires.

(2) If an institution participates in an HEA program
other than a title IV, HEA program, the Secretary's
designation of the institution as an eligible institution, for
purposes of that non-title IV, HEA program, does not expire
as long as the institution continues to satisfy the statutory
and regulatory requirements goveming its eligibility.

(e) Consequence of eligibility. (1) If, as a part of
its institutional eligibility application, an institution indicates
that it wishes to participate in a title IV, HEA program and
the Secretary determines that the institution satisfies the
applicable statutory and regulatory requirements governing
institutional eligibility, the Secretary will determine whether
the institution satisfies the standards of administrative
capability and financial responsibility contained in 34 CFR
part 668, subpart B.

(2) If, as part of its institutional eligibility
application, an institution indicates that it does not wish to
participate in any title IV, HEA program and the Secretary
determines that the institution satisfies the applicable
statutory and regulatory requirements governing
institutional eligibility, the institution is eligible to apply to
participate in any HEA program listed by the Secretary in
the eligibility notice it receives under Sec. 600.21. However,
the institution is not eligible to participate in those programs,
or receive funds under those programs, merely by virtue of
its designation as an eligible institution under this part.

(Authority: 20 U.S.C. 1088 and 1141)

(Approved by the Office of Management and Budget under
control number 1840-0098) .

BEST CCPY AVAILABLE
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Sec. 600.11 Speclal rules regarding institutional
accredltation or preaccreditation.

(a) Change of accrediting agencies. For
purposes of Secs. 600.4(a)(5)()), 600.5(a)(6), and
600.6(a)(5)(i), the Secretary does not recognize the
accreditation or preaccreditation of an otherwise eligible
institution if that institution is in the process of changing its
accrediting agency, unless the institution provides to the
Secretary— ’

(1) All materials related to its prior accreditation
or preaccreditation; and

(2) Materials demonstrating reasonable cause for
changing its accrediting agency.

(b) Multiple accreditation. The Secretary does
not recognize the accreditation or preaccreditation of an
otherwise eligible institution if that institution is accredited or
preaccredited as an institution by more than one accrediting
agency, unless the institution—

(1) Provides to each such accrediting agency
and the Secretary the reasons for that multiple
accreditation or preaccreditation;

(2) Demonstrates to the Secretary reasonable
cause- for that multiple accreditation or preaccreditation;
and

(3) Designates to the Secretary which agency's
accreditation or preaccreditation the institution uses to
establish its eligibility under this part.

(c) Loss of accreditation or preaccreditation. (1)
An institution may not be considered sligible for 24 months
after it has had its accreditation or preaccreditation
withdrawn, revoked, or otherwise terminated for cause,
unless the accrediting agency that took that action rescinds
that action.

(2) An institution may not be considered eligible
for 24 months after it has withdrawn voluntarily from its
accreditation or preaccreditation status under a show-
cause or suspension order issued by an accrediting
agency, unless that agency rescinds its order.

(d) Religious exception. (1) If an otherwise
eligible institution loses its accreditation or preaccreditation,
the Secretary considers the institution to be accredited or
preaccredited for purposes of complying with the
provisions of Secs. 600.4, 600.5, and 600.6 if the
Secretary determines that its loss of accreditation or
preaccreditation—
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(i) Is relafed to the religious mission or affiliation
of the institution; and

(i) Is not related to its failure to satisfy the
accrediting agency's standards.

(2) If the Secretary considers an unaccredited
institution to be accredited or preaccredited under the
provisions of paragraph (d)(1) of this section, the
Secretary will consider that unaccredited institution to be
accredited or preaccredited for a period sufficient to allow
the institution to obtain altemative accreditation or
preaccreditation, except that period may not exceed 18
months.

(Authority: 20 U.S.C. 1099b)

Subpart B-Procedures for
Eligibility

Establishing

Sec. 600.20 Application procedures.

(a) An institution that wishes to establish its
eligibility to apply to participate in any program authorized
by the HEA must first apply to the Secretary for a
determination that it. qualifies as an eligible institution.

(b) A previously designated eligible institution
must apply to the Secretary if—

(1) The Secretary requests the institution to file
an application so as to determine whether it continues to
mest the requirements of this part; or

(2) The institution satisfies one of the conditions
contained in paragraph (c) of this section.

(c) An institution must apply if it wishes to—

(1) Continue to be eligible beyond the scheduled
expiration of its current eligibility designation;

(2) Include in its eligibility designation a branch
campus that is not currently included in that designation;

(3) Include in its eligibility designation a location
that is not currently included in that designation, if—

() The institution offers 100 percent of an
educational program at that location; or

(ii) The institution offers at least 50 percent of an
educational program at that location, and the Secretary
requires the institution to apply for eligibility under Sec.
600.21(c)(2); '

81
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(4) Continue to be eligible following a change in

its name, location, or address;

(5) Continue to include in its eligibility designation
a branch campus that has changed its name, location, or
address;

(6) Continue to include in its eligibility designation
another location that has changed its name, location, or
address, if--

(i) That location offers 100 percent of an
educationa! program; or

(i) The Secretary requires the institution to apply
for eligibility under Sec. 600.21(c)(2); or

(7) Reestablish eligibility bllowing a change in
ownership that results in a change in contro! according to
the provisions of Sec. 600.31.

(8) Continue to be eligible following a change in
ownership that results in a change in control according to
the provisions of Sec. 668.12(f).

(d) An institution applying.for designation as an
eligible institution shall—

(1) Apply on the form prescribed by the
Secretary; and .

_ (2) Provide all the information and documentation
requested by the Secretary to make a determination of its
eligibility.

(Authority: 20 U.S.C. 1088 and 1141)

(Approved by the Office of Management and Budget under
contro! number 1840-0098)

Note: (c)(8) added October 29, 1999, effective July 1,
2000.

Sec. 600.21 Eligibliity notification.

(a) The Secretary notifies an institution in
writing-- )

(1) Whether the applicant institution qualifies in
whole or in part as an eligible institution under the
appropriate provisions in Secs. 600.4, 600.5, 600.6 and
600.7;

(2) Whether the institution is certified to
participate in the title IV, HEA programs if the institution
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applied to participate in those programs; and

(3) Of the title IV, HEA programs in which it is
eligible to participate, and the title v, HEA programs for
which it is eligible to apply to participate.

(b) If only a portion of the applicant institution
qualifies as an eligible institution, the Secretary specifies in
the notice the locations or educational programs that qualify
as the eligible institution.

~ (c) If the Secretary receives a notice from an
institution as a result of Sec. 600.30(a)(3), the Secretary--

(1) Notifies the institution that the location is an
eligible location of that institution, identifies the HEA
programs in which the institution may participate without
further action, and indicates that the extension of eligibility
and participation is effective on the date that the Secretary
received the institution's notice; or

(2) Notifies the institution that the institution must
apply for eligibility of that location under Sec. 600.20.

(d) The Secretary makes the determination in
paragraph (c) of this section by evaluating the institution's
ability to provide adequately education or training at the
location. In making that evaluation, the Secretary uses such
factors as--

(1) The percentage of an educational program
offered at the location; and

(2) The financial and administrative capability of
the institution.

(Authority: 20 U.S.C. 1088, 1099c¢, and 1141)
Subpart C--Maintaining Eligibility

Sec. 600.30 Institutional notification requirements.

(3) Except as provided in paragraph (b) of this
section, an eligible institution shal! notify the Secretary in
writing, at an address specified by the Secretary in a
notice published in the Federal Register, no later than 10
days after the change occurs, of any change in the
following information provided in the institution's efigibility
application:

(1) its name.

(2) its address.
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(3) The name, number, and address of locations
other than the main campus at which it offers at least 50
percent of an educational program and the percentages of
the educational programs that it provides at each location.

(4) The way it measures program length, e.g.
clock hours or credit hours.

(5) Its ownership, if that ownership change
results in a change in control of the.institution.

(6) Its status as a proprietary, nonprofit, or public
institution.

(7) A person's ability to affect substantially the
actions of the institution, if that person did not previously
have this ability. The Secretary generally consnders a
person to have this ability if the person--

(i) Directly or indirectly holds at least a 25 percent
ownership interest in the institution;

(i) Holds, together with another member or
members of his or her family, at least a 25 percent
ownership interest in the institution;

(lii) Represents, either alone or together with
other persons, under a voting trust, power of attorney,
proxy, or similar agreement one or more persons who hold
either individually or in combination with the other persons
represented or the person representing them, at least a 25
percent ownership in the institution; or

(iv) Is a member of the board of directors, a
general partner, the chief executive officer, or other
executive officer of-

(A) The institution; or

(B) An entity that holds at least a 25 percent
ownership interest in the institution.

(b) An eligible institution that is owned by a
publicly-traded corporation shall notify the Secretary in
writing, at an address specified by the Secretary in a
notice published in the Federal Register, of any change in
the information that is described in paragraphs (a) (5)
through (7) of this section at the same time that the
institution notifies the institution's accrediting agency, but no
later than- 10 days after the corporation Iearns of the
change.

(c) The Secretary notifies the institution |h' writing
if any reported change affects the institution's eligibility, and
the effective date of that change.

(d) The institution's failure to inform the Secretary
of the information described in paragraph (a) of this section
within the time period stated in that paragraph may result in
adverse action against it, including its loss of eligibility.

(e)(1) For the purposes of this section, an
ownership interest is a share of the legal or beneficial .
ownership or control of, or a right to share in the proceeds
of the operation of, an institution or institution's parent
corporation.

(2) The term ownership interest includes, but is
not limited to—

(i) An interest as tenant in common, joirit tenant,
or tenant by the entireties;

(ii) A partnership; and
(ifiy An interest in a trust.

(3) The term ownership interest does not include
any share of the ownership or control of, or any right to
share in the proceeds of the operation of--

(i) A mutual fund that is regularly and publicly
traded,

(i) An institutional investor; or

(i) A profit-sharing plan, provided that all
employees are covered by the plan.

() For the purposes of this section, the
Secretary considers a member of a person's family to be a
parent, sibling, spouse or child; spouse's parent or sibling;
or sibling's or child's spouse.

(Authority: 20 U.S.C. 1088 and 1141)

(Approved by the Office of Management and Budget under
control number 1840-0098)

Note: (a)(7) introductory text amended June 30, 1995,
effective July 31, 1995.

Sec. 600.31 Change in ownership resulting in a
change of control.

(a) General. (1) Except as provided in Sec.
668.12(f), an institution that undergoes a change in
ownership that results in a change of control ceases to
qualify as an eligible institution upon the change in
ownership and control. A change in ownership that results
in a change in control includes any change by which a
person who has or thereby acquires an ownership interest

314
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in the entity that owns this institution or the parent
corporation of that entity, acquires or loses the ability to
control the institution.

(2) In order to reestablish eligibility and to resume
participation in the titte IV, HEA programs, the institution
must demonstrate to the Secretary that after the change in
ownership and control--

(i) The institution satisfies all the applicable
requirements contained in Secs. 600.4, 600.5, and 600.6,
except that if the institution is a proprietary institution of
higher education or postsecondary vocational institution, it
need not have been in existence for two years before
seeking eligibility; and

(i) The institution qualifies to be certified to
participate under 34 CFR part 668, subpart B. ’

(b) Definitions. The following definitions apply to
terms used in this section:

Closely-held corporation. Closely-held
corporation (including the term "close corporation”) means--

(1) A corporation that qualifies under the law of
the State of its incorporation as a closely-held corporation;
or

(2) If the State of incorporation has no definition
of closely-held corporation, a corporation the stock of
which--

(i) Is held by no more than 30 persons; and

(ii) Has not been and is not planned to be publicly
offered.

Control. Control (including the terms "“controlling",
“controlled by” and "under common control with') means the
possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of a
person, whether through the ownership of voting
securities, by contract, or otherwise.

Ownership. Ownership or ownership interest
means a legal or beneficial interest in an entity, or a right to
share in the profits derived from the operation of an entity.
The term does not include the interests of a mutual fund
that is regularly and publicly traded, of an institutional
investor, or of a profit-sharing plan in which all employees
of an entity may participate.

Parent. The parent or parent corporation of a
specified corporation is the corporation or partnership that
controls the specified corporation directly or |nd|rectly
through one or more intermediaries.
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Person. Person includes a
(corporation or partnership) or an individual.

legal person

Wholly-owned subsidiary. A whoIIy-owned
subsidiary is one substantially all of whose outstanding
voting securities are owned by its parent together with the
parent’s other wholly-owned subsidiaries.

(c) Standards for identifying changes in
ownership and control--(1) Closely-held corporation. A
change in ownership and control occurs when--

(i) A person acquires more than 50 percent of the
total outstanding voting stock of the corporation;

(ii) A person who holds an ownership interest in
the corporation acquires control of more than 50 percent of
the outstanding voting stock of the corporation; or

(i) A person who holds or controls 50 percent or
more of the total outstanding stock of the corporation
ceases to hold or control that proportion of the stock of the
corporation.

(2) Publicly-traded corporation required to be
registered with the Securities and Exchange Commission
(SEC). A change in ownership and control occurs when a
change of control of the corporation takes place that gives
rise to the obligation to file a Form 8K with the SEC notifying
that agency of the change in control.

(3) Other corporations. A change in ownership
and control of a corporation that is neither closely-held nor
required to be registered with the SEC occurs when--

(i) A person who has or acquires an ow nership
interest acquires both contro! of at least 25 percent of the
total outstanding voting stock of the corporation and control
of the corporation,;

(i) A person who holds both ownership or
control of at least 25 percent of the total outstanding voting
stock of the corporation and control of the corporation,
ceases to own or control that proportion of the stock of the
corporation, or to control the corporation; or

(iii) For a membership corporation, a person who
is or becomes a member acquires or loses control of 25
percent of the voting interests of the corporation and
control of the corporation.

(4) Partnership or sole proprietorship. A change
in ownership and control occurs when a person who has
or acquires an ownership interest acquires or loses control
as described in this section.
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(5) Parent corporation. An institution that is a
wholly-owned subsidiary changes ownership and control
when the parent corporation changes ownership and
control as described in this section.

(6) Nonprofit corporation or association. An
institution that is owned by a nonprofit corporation or
association changes ownership and control when a
change specifically described in this paragraph (c) takes
place.

(7) Public institution. Notwithstanding paragraph
(d) of this section, an institution owned and operated by a
governmental entity changes ownership and control only
when the ownership of the institution is transferred to a
different governmental entity or to another person.

(d) Covered transactions. For the purposes of
this section, a change in ownership of an institution that
resuits in a change of control may include, but is not limited
to--

(1) The sale of the institution;

(2) The transfer of the.controlling interest of
stock of the institution or its parent corporation;

(3) The merger of two 6r more eligible institutions;

(4) The dlwsnon of one institution into two or more
institutions;

(5) The transfer of the liabilities of an institution to
its parent corporation;

(6) A transfer of assets that comprise a
substantial portion of the educational business of the
institution, except where the transfer consists exclusively
in the granting of a security interest in those assets; or

(7) A conversion of the institution from a for-
profit to a nonprofit institution.

() Excluded transactions. A change in
ownership and control otherwise subject to this section
does not include a transfer of ownership and control upon
the retirement or death of the owner, to--

(1) A member of the owner's famlly. as descrbed
in Sec. 600.30(f);

(2) A person with an ownership interest in the
institution who has been involved in management of the
institution for at least two years preceding the transfer.

(Authority: 20 U.S.C. 1099c)
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(Approved by the Office of Management and Budget under
control number 1840-0098)

Note: (a)(1), (a)(2) introductory text, (c)(1), (c)(2), (c)(3)
introductory text, (c)(4), and (e) introductory text amended
June 30, 1995, effective July 31, 1995. (a)(1) amended and
(f) removed October 29, 1999, effective July 1, 2000.

Sec. 600.32 Eligibility of additional locations.

(a) Except as provided in paragraphs (b) and (c)
of this section, to qualify as an eligible location, an
additional location of an eligible institution must satisfy the
applicable requirements of this section and Secs 600.4,
600.5, 600.6, 600.8, and 600.10.

(b) To, qualify as an eligible location, an additional
location is not required to satisfy the two-year requirement
of Sec. 600.5(a)(7) or 600.6(a)(6), unless--

(1) The location was a facility - of another
ingtitution that has closed or ceased to provide educational
programs for a reason other than a normal vacation period
or a natural disaster that directly affects the institution or
the institution's students;

(2) The applicant institution acquited, seither
directly from the institution that closed or ceased to provide
educational programs, or through an intermediary, the
assets at the location; and

(3) The institution from which the applicant
institution acquired the assets of the location—

(i) Owes a liability for a violation of an HEA
program requirement; and

(i) Is not making payments in accordance with an A
agreement to repay that liability.

(c) Notwithstanding paragraph (b) of this section,
an additional location is not required to satisfy the two-year
requirement of Sec. 600.5(a)(7) or Sec. 600.6(a)(6) if the
applicant institution agrees—

(1) To be liable for all improperly expended or
unspent titte IV, HEA program funds received by the
institution that has closed or ceased to provide educational
programs

(2) To be liable for all unpaid refunds owed to
students who received title |V, HEA program funds; and

(3) To abide by the policy of the institution that
has closed or ceased to provide educational programs
regarding refunds of institutional charges to students in
effect before the date of the acquisition of the assets of
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the additional location for the students who were enrolied
before that date.

. (d) For purposes of this section, an "additional
location” is a location of an institution that was not
designated as an eligible location in the eligibility notification
provided to an institution under Sec. 600.21.

(Authority: 20 U.S.C. 1088 and 1141)

Subpart D--Loss of Eligibility

Sec. 600.40 Loss of eligibllity.

(a)(1) Except as provided in paragraphs (a)(2)
and (3) of this section, an institution, or a location or
educational program of an Institution, loses its eligibility on

the date that--

(i) The institution, location, or educational program
fails to meet any of the eligibility requirements of this part;

(ii) The institution or location permansently closes;

(i) The institution or location ceases to provide
educational programs for a reason other than a normal
vacation period or a natural disaster that directly affects
the institution, particular location, or the students of the
institution or location; or

(iv) For purposes of the title IV, HEA programs--

(A) The institution's period of participation as
specified under 34 CFR 668.13 expires; or

(B) The institution’s provisional certification is
revoked under 34 CFR 668.13.

(2) If an institution loses its sligibility because it
violated the requirements of Sec. 600.5(a)(8), as evidenced
by the determination under provisions contained in Sec.
600.5(d), it loses its eligibility on the last day of the fiscal
year used in Sec. 600.5(d), except that if an institution's
latest fiscal year was described in Sec. 600. 7(h)(1) it
loses its eligibility as of June 30, 1994,

(3) If an institution loses its eligibility under the
provisions of Sec. 600.7(a)(1), it loses its eligibility on the
last day of the award year being evaluated under that
provision.

(b) If the Secretary undertakes to terminate the
eligibility of an institution because it violated the provisions
of Sec. 600.5(a)(8) or Sec. 600.7(a), and the institution
requests a hearing, the presiding official must terminate the
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institution’s  eligibility if it violated those provisions,
notwithstanding its status at the time of the hearing.

(c)(1) If the Secretary designates an institution or
any of its educational programs or locations as eligible on
the basis of inaccurate information or documentation, the
Secretary's designation is void from the date the Secretary
made the designation, and the institution or program or
location, as applicable, never qualified as sligible.

(2) ¥ an institution closes its main campus or
stops providing any educational programs on its main
campus, it loses its eligibility as an institution, and that loss
of eligibility includes all its locations and all its programs. Its
loss of eligibility is effective on the date it closes that
campus or stops providing any educational program at that
campus.

(d) Except as otherwise provided in this part, if
an institution ceases to satisfy any of the requirements for
eligibility under this part--

(1) It must notify the Secretary within 30 days of
the date that it ceases to satisfy that requirement; and

(2) 1t becomes insligible to continue to participate
in any HEA program as of the date it ceases to satisfy any
of the .
requirements.

(Authority: 20 U.S.C. 1088, 1099a-3, and 1141)

Note: (a)(1)(iv) amended July 29, 1998, effective July 29,
1998,

Sec. 600.41 Termination and emergency action
proceedings.

(a) if the Secretary believes that a previously
designated eligible institution as a whole, or at one or more
of its locations, does not satisfy the statutory or regulatory
requirements that define that institution as an eligible
institution, the Secretary may--

(1) Terminate the institution's eligibility designation
in whole or as to a particular location—

(i) Under the procedural provisions applicable to
terminations contained in 34 CFR 668.81, 668.83, 668.86,
666.87, 668.88, 668.89, 668.90 (a)(1), (a)(4), and (c)
through (f), and 668.91; or

(i) Under a show-cause hearing, if the
institution's loss of eligibility results from—
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(A) Its previously qualifying as an eligible
vocational school;

(B) Its previously qualifying as an eligible
institution, notwithstanding its unaccredited status, under
the transfer-of-credit alternative to accreditation (as that
alternative existed in 20 US.C. 1085, 1088, and
1141(a)(5)(B) and 600.8 until July 23, 1992);

(C) Its loss of accreditation or preaccreditation;

(D) Its loss of legal authority to provide
postsecondary education in the State in which it is
physically located;

(E) Its violations of the provisions contained in
Sec. 600.5(a)(8) or Sec. 600.7(a);

(F) Its permanently closing; or

(G) Its ceasing to provide educational programs
for a reason other than a nomal vacation period or a
natural disaster that directly affects the Institution, a
particular location, or the students of the institution or
location;

(2) Limit, under the provisions of 34 CFR 668.86,
the authority of the institution to disburse, deliver, or cause
the disbursement or delivery of funds under one or more
title IV, HEA programs as otherwise provided under 34 CFR
668.26 for the benefit of students enrolled.at the ineligible
institution or location prior to the loss of eligibility of that
institution or location; and

(3) Initiate an emergency action under the
provisions contained in 34 CFR 668.83 with regard to the
institution’s participation in one or more tite IV, HEA
programs.

(b) If the Secretary believes that an educational
program offered by an institution that was previously
designated by the Secretary as an eligible institution under
the HEA does not satisfy relevant statutory or regulatory
requirements that define that educational program as part
of an eligible institution, the Secretary may in accordance
with the procedural provisions described in paragraph (a)
of this section--

(1) Undertake to terminate that educational
program's eligibility under one or more of the title IV, HEA
programs under the procedural provisions applicable to

" terminations described in paragraph (a) of this section;

(2) Limit the institution's authority to deliver,
disburse, or cause the delivery or disbursement of funds
provided under that title IV, HEA program to students
enrolled in that educational program, as otherwise provided
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in 34 CFR 668.26; and

(3) Initiate an emergency action under the
provisions contained in 34 CFR 668.83 with regard to the
institution's participation in one or more titte .IV, HEA
programs with respect to students enrolled in that
educational program.

(c)(1) An action to terminate and limit the eligibility
of an institution as a whole or as to any of its locations or
educational programs is initiated in accordance with 34 CFR
668.86(b) and becomes final 20 days after the Secretary
notifies the institution of the proposed action, unless the
designated department official receives by that date a
request for a hearing or written material that demonstrates
that the termination and limitation should not take place.

(2) Once a termination under this Section
becomes final, the termination is effective with respect to
any commitment, delivery, or disbursement of funds
provided under an applicable title IV, HEA program by the
institution— .

() Made to students enrolled in the ineligible
institution, location, or educational program; and

(i) Made on or after-the date of the act or
omission that caused the loss of eligibility as to the
institution, location, or educational program.

(3) Once a limitation under this section becomes
final, the limitation is effective with regard to any
commitment, delivery, or disbursement of funds under the
applicable title IV, HEA program by the institution--

(i) Made after the date on which the limitation
became final; and

(i) Made to students enrolled in the ineligible
institution, location, or educational program.

(d) After a termination under this section of the
eligibility of an institution as a whole or as to a location or
educational program becomes final, the institution may not
certify applications for, make awards of or commitments
for, deliver, or disburse funds under the applicable title IV,
HEA program, except-

(1) In accordance with the requirements of 34
CFR 668.26(c) with respect to students enrolled in the
ineligible institution, location, or educational program; and

(2) After satisfacton of any additional
requirements, imposed pursuant to a limitation under
paragraph (a)(2) of this section, which may include the
following:
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(i) Completion of the actions required by 34 CFR
668.26(a) and (b).

(i) Demonstration that the institution has made
satisfactory arrangements for the completion of actions
required by 34 CFR 668.26(a) and (b). ’

(i) Securing the confirmation of a third party
selected by the Secretary that the proposed disbursements
or delivery of.title IV, HEA program funds meet the
requirements of the applicable program.

(iv) Using institutional funds to make
disbursements permitted under this paragraph and seeking
reimbursement from the Secretary for those
disbursements.

(e) If the Secretary undertakes to terminate the
eligibility of an institution, location, or program under
paragraphs (a) and (b) of this section:

(1) If the basis for the loss of eligibility is the loss
of accreditation or preaccreditation, the sole issue is
whether the institution, location, or program has the
requisite accreditation or preaccreditation. The presiding
official has no authority to consider challenges to the action
of the accrediting agency.

(2) If the basis for the loss of eligibility is the loss
of legal authorization, the sole issue is whether the
institution, location, or program has the requisite legal

authorization. The presiding official has no authority to .

consider challenges to the action of a State agency in
removing the legal authorization.

(Authority: 20 U.S.C. 1088, 1091, 1094, 1099a-3, and 1141)

Note: (a)(1)(i)} amended and (e)(3) removed July 29, 1998,
effective July 29, 1998.

Subpart E-Eligibility of Foreign Institutions
To Apply To Participate In the Federal

Family Education Loan (FFEL) Programs

Sec. 600.51 Purpose and scope.

(a) A foreign institution is eligible to apply to
participate in the Federal Family Education Loan (FFEL)
programs if it is comparable to an eligible institution of
higher education located in the United States and has been
approved by the Secretary in accordance with the
provisions of this subpart.
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(b) This subpart E contains the procedures and .
criteria under which a foreign instituton may be deemed
eligible to apply to participate in the FFEL programs.

(c) This subpat E does not include the
procedures and criteria by which a foreign institution that is
deemed eligible to apply to participate in the FFEL programs
actually applies for that participation. Those procedures
and criteria are contained in the regulations for the FFEL
programs, 34 CFR part 682, subpart F.

(Authority: 20 U.S.C. 1082, 1088)

Sec. 600.52 Definltions

The following definitions apply to this subpart E:

Foreign graduate medical school: A foreign
institution that qualifies to be listed in, and is listed as a
medical school in, the most current edition of the World
Directory of Madical Schools published by the Worid Health
Organization (WHO). ‘

Foreign institution: An institution that is not
located in a State.

Passing score: The minimum passing score as
defined by the Educational Commission for Foreign Medical
Graduates (ECFMG).

Secondary school: A school that provides
secondary education as determined under the laws of the
country in which the school is located.

(Authority: 20 U.S.C. 1082, 1088)

Sec. 600.53 Requesting an eligibiiity determination.

(a) To be designated as eligible to apply to
participate in the FFEL programs or to continue to be eligible
beyond the scheduled expiration of the institution's current
period of eligibility, a foreign institution must--

(1) Apply on the form prescribed by the
Secretary; and .

(2) Provide all the information and documentation
requested by the Secretary to make a determination of that
eligibility.

(b) !f a foreign institution fails to provide, releasse,
or authorize release to the Secretary of information that is
required in this subpart E, the institution is ineligible to apply
to participate in the FFEL programs.
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(Authority: 20 U.S.C. 1082, 1088)

(Approved by the Office of Management and Budget under
control number 1840-0673)

Sec. 600.54 Criterla for determining whether a
foreign Institution Is eligible to apply to participate
In the FFEL programs.

The Secretary considers a foreign institution to
be comparable to an eligible institution of higher education in
the United States and eligible to apply to participate in the
FFEL programs if the foreign Institution is a public or private
nonprofit educational institution that—

(a) Admits as regular students only persons
who-- .

(1) Have a secondary school
credential; or

completion

(2) Have the recognized equivalent of a
secondary school completion credential;

(b) Is legally authorized by an appropriate .

authority to provide an eligible educational program beyond
the secondary school level in the country in which the
institution is located; and

(c) Provides an eligible education program-

(1) For which the institution is legally authorized
to award a degree that is equivalent to an associate,
baccalaureate, graduate, or professional degree awarded
in the United States;

(2) That is at least a two-academic-year program
acceptable for full credit toward the equivalent of a
baccalaureate degree awarded in the United States; or

(3) That is equivalent to at least a one-academic-
year training program in the United States that leads to a
certificate, degree, or other recognized educational
credential and prepares students for gainful employment in
a recognized occupation.

(Authority: 20 U.S.C. 1082, 1088)

Sec. 600.55 Additional criterla for determining
whether a forelgn graduate medical school Is
eligible to apply to participate In the FFEL programs.

(a) The Secretary considers a foreign medical
school to be eligible to apply to participate in the FFEL
programs if, in addition to satisfying the criteria in Sec.
600.54 (except the criterion that the institution be public or
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private nonprofit), the school satisfies all of the following
criteria: :

(1) The school provides, and in the normal course
requires its students to complete, a program of clinical and
classroom medical instruction of not less than 32 months in
length, that is supervised closely by members of the
school's faculty and that is provided either—

(i) Outside the United States, in facilities
adequately equipped and staffed to afford students
comprehensive clinical and classroom medical instruction;
or

(i) In the United States, through a training
program for foreign medical students that has been
approved by all medical licensing boards and evaluating
bodies whose views are considered relevant by the
Secretary. ' :

(2) The school has graduated classes during
each of the two twelve-month periods immediately
preceding the date the Secretary receives the school's
request for an eligibility determination.

(3) The school employs for the program
described in paragraph (a)(1) of this section only those
faculty members whose academic credentials are the
equivalent of credentials required of faculty members
teaching the same or- similar courses at medical schools in
the United States.

(4)()) The school has been approved by an
accrediting body-- ’

(A) That is legally authorized to evaluate the
quality of graduate medical school educational programs
and facilities in the country where the school ‘is located;
and

(B) Whose standards of accreditation of
graduate medical schools—-

(1) Have been evaluated by the advisory panel of
medical experts established by the Secretary; and

(2) Have been determined to be comparable to
standards of accreditation applied to medical schools in the
United States; or

(i) The school is a public or private nonprofit
educational institution that satisfies the requirements in Sec.

4(a)(5)(i).
(5)()(A) During the academic year preceding the

year for which any of the school's students seeks an FFEL
program loan, at least 60 percent of those enrolled as full-
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time regular students in the school and at least 60 percent
of the school's most recent graduating class were persons
who did not mest the citizenship and residency criteria
contained in section 484(a)(5) of the HEA, 20 U.S.C.
1091(a)(5); and

(B) At least 60 percent of the school's students
and graduates who took any step of the examinations
administered by the Educational Commission for Foreign
Medical Graduates (ECFMG) (including the ECFMG English
test) in the year preceding the year for which any of the
school's students seeks an FFEL program loan received
passing scores on the exams; or

(i) The school's clinical training program was
approved by a State as of January 1, 1992, and is currently
approved by that State.

(b) In performing the calculation required in
paragraph (a)(5)(i}(B) of this section, a foreign graduate
medical school shall count as a graduate each person who
graduated from the school during the three years preceding
the year for which the calculation is performed.

(Authority: 20 U.S.C. 1082, 1088)

Note: (a) amended June 30, 1994, effective July 1, 1994.
(a)(5)(i)(A) amended July 29, 1998, effective July 29, 1998.
(a)(5)(1)(A) amended October 29, 1999, effective July 1,
2000.

Sec. 600.56 Additional criteria for determining
whether a foreign veterinary school is eligibie to
apply to participate in the FFEL programs.

(a) The Secretary considers a foreign veterinary
school to be eligible to apply to participate in the FFEL
programs if, in addition to satisfying the criteria in Sec.
600.54 (except the criterion that the institution be public or
private nonprofit), the school satisfies ali of the foliowing
criteria:

(1) The schoot provides, and in the normal course
requires its students to complete, a program of clinical and
classroom veterinary instruction that is supervised closely
by members of the school's faculty, and that is provided
either—

(i) Outside the United States, in fadlities
adequately equipped and staffed to afford students
comprehensive clinical and classroom veterinary
instruction; or

(i} In the United States, through a training
program for foreign veterinary students that has been
approved by all veterinary licensing boards and evaluating
bodies whose views are considered relevant by the
Secretary.

(2) The school has graduated classes during
each- of the two twelve-month periods immediately
preceding the date the Secretary receives the school's
request for an eligibility determination.

(3) The school employs for the program
described in paragraph (a)(1) of this section only those
faculty members whose academic credentials are the
equivalent of credentials required of faculty members
teaching the same or similar courses at veterinary schools
in the United States.

(4) Either—

() The -veterinary school's clinical training
program was approved by a State as of January 1, 1992,
and is currently approved by that State; or

(i) The veterinary school's students complete
their clinical training at an approved veterinary schooi
iocated in the United States.

(b) [Reserved])
(Authority: 20 U.S.C. 1082 and 1088)

Note: Section added October 29, 1999, effective July 1,
2000.

Sec. 600.57 Duration of eligibiiity determination.

(a) The eligibility of a foreign institution under this
subpart expires four years after the date of the Secretary's
determination that the institution is eligible to apply for
participation, except that the Secretary may specify a
shorter period of eligibility. In the case of a foreign graduate
medical school, continued eligibility is dependent upon
annual submission of the data and information required
under Sec. 600.55(a)(5)(I). subject to the terms described
in Sec. 600.53(b).

(b} A foreign institution that has been determined
eligible loses its eligibility on the date that the institution no
longer meets any of the criteria in the subpart E.
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(c) Notwithstanding the provisions of 34 CFR
668.26, if a foreign institution loses its eligibility under this
subpart E, an otherwise eligible student, continuously
enrolled at the institution before the loss of eligibility, may
receive an FFEL program loan for attendance at that
institution for the academic year succeeding the academic
year in which the institution lost its eligibility, if the student
actually received an FFEL program loan for attendance at
the institution for a period during which the institution was
eligible under subpart E.

(Authority: 20 U.S.C. 1082, 1088, 1099c)
Note: (c) amended June 30, 1994, effective July 1, 1994.

Section number changed from 600.56 to 600.57
October 29, 1999, effective July 1, 2000.
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Appeal Rights and Procedures

602.44 How may an agency appeal the subcommittee's
recommendation?

- 602.45 May an agency appsal the Secretary’s final decision

to limit, suspend, or terminate its recognition?

Subpart E--Department Responsibilities

602.50 What information does the Department share with a
recognized agency about its accredited institutions and
programs?

Authority: 20 U.S.C. 10995. unless otherwise noted. -

Subpart A--General

Sec. 6021 Why does the Secretary recognize
accrediting agencies?

(a) The Secretary recognizes accrediting
agencies to ensure that these agencies are, for the
purposes of the Higher Education Act of 1965, as amended
(HEA), or for other Federal purposes, reliable authorities

‘regarding the quality of education or training offered by the

institutions or programs they accredit.

(b) The Secretary lists an agency as a nationally
recognized accrediting agency if the agency meets the
criteria for recognition listed in subpart B of this part.

(Authority: 20 U.S.C. 1099b)

Sec. 602.2 How do | know which agencies the
Secretary recognlzes?

(a) Periodically, the Secretary publishes a list of
recognized agencies in the Federal Register, together with
each agency’'s scope of recognition. You may obtain a
copy of the list from the Department at any time. The list is
also available on the Department's web site.

(b) If the Secretary denies continued recognition
to a previously recognized agency, or if the Secretary
limits, suspends, or terminates the agency's recognition
before the end of its recognltlon period, the Secretary
publishes a notice of that action in the Federal Register. The
Secretary also makes the reasons for the action available
to the public, on request.

(Authority: 20 U.S.C. 1099b)
Sec. 602.3 What definitions apply to this part?

The following definitions apply to this part:

4-2

Accreditation means the status of public
recognition that an accrediting agency grants to an
educational institution of program that meets the agency's
standards and requirements.

Accrediting agency or agency means a legal
entity, or that part of a legal entity, that conducts
accrediting activities through voluntary, non-Federal peer
review and makes decisions concerning the accreditation
or preaccreditation status of institutions, programs, or both.

Act means the Higher Education Act of 1965, as
amended.

Adverse accrediting action or adverse action
means the denial, withdrawal, suspension, revocation, or
termination of accreditation or preaccreditation, or any
comparable accrediting action an agency may take against
an institution or program.

Advisory Committee means the National Advisory
Committee on Institutional Quality and Integrity.

. Branch campus means a location of an institution
that meets the definition of branch campus in 34 CFR 600.2.

Distance education means an educational
process that is characterized by the separation, in time or
place, between instructor and student. The term includes
courses offered principally through the use of--

(1) Television, audio, or computer transmission,
such as open broadcast, closed circuit, cable, microwave,
or satellite transmission;

(2) Audio or computer conferencing;
(3) Video cassettes or disks; or
(4) Correspondence.

Final accrediting action means a final
determination by an accrediting agency regarding the
accreditation or preaccreditation status of an institution or
program. A final accrediting action is not appealable within
the agency.

Institution of higher education or institution
means an educational institution that qualifies, or may
qualify, as an eligible institution under 34 CFR part 600.

Institutional accrediting agency means an
agency that accredits institutions of higher education.

Nationally recognized - accrediting agency,
nationally recognized agency, or recognized agency
means an accrediing agency that the Secretary
recognizes under this part.
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Preaccreditation means the status of public
recognition that an ‘accrediting agency grants to an
institution or program for a limited period of time that
signifies the agency has determined that the institution or
program is progressing towards accreditation and is likely
to attain accreditation before the expiration of that limited
period of time. :

- Program means a postsecondary educational
program offered by an institution of higher education that
leads to an academic or professional degree, certificate, or
other recognized educational credential.

Programmatic accrediting agency means an
agency that accredits specific educational programs that
prepare students for entry into a profession, occupation, or
vocation.

Representative of the public means a person
who is not--

(1) An employee, member of the goveming board,
owner, or shareholder of, or consultant to, an institution or
program that either is accredited or preaccredited by the
agency or has applied for accreditation or preaccreditation;

: (2) A member of any trade assoclation or
membership organization related to, affiliated with, or
associated with the agency; or

(3) A spouse, parent, child, or sibling of an
individual identified in paragraph (1) or (2) of this definition.

Scope of recognition or scope means the range
of accrediting activities for which the Secretary recognizes
an agency. The Secretary may place a limitation on the
scope of an agency's recognition for Title IV, HEA
purposes. The Secretary’s designation of scope defines
the recognition granted according to—-

(1) Geographic area of accrediting activities;
(2) Types of degrees and certificates covered;
(3) Types of institutions and programs covered;

(4) Types of preaccreditation status covered, if
any; and

(5) Coverage of accrediting activities related to
distance education, if any.

Secretary means the Secretary of the U.S.
Department of Education or any official or employee of the
Department acting for the Secretary under a delegation of
authority.
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Senior Department official means the senior
official in the U.S. Department of Education who reports
directly to the Secretary regarding accrediting agency
recoghnition. ’

. State means a State of the Union, American
Samoa, the Commonwealth of Puerto Rico, the District of
Columbia, Guam, the United States Virgin Islands, the
Commonweaith of the. Northem Mariana Islands, the
Republic of the Marshall Islands, the Federated States of
Micronesia, and the Republic of Palau. The latter three are
also known as the Freely Associated States.

Teach-out agreement means a written agreement
between institutions that provides for the equitable
treatment of students if one of those institutions stops
offering an educational program before all students enrolled
in that program have completed the program. .

(Authority: 20 U.S.C. 1099b)
Subpart B--The Criteria for Recognition
Basic Eligibility Requirements
Sec. 602.10 Link to Federal programs.

The agency must demonstrate that--

(a) If the agency accredits institutions of higher
education, its accreditation is a required element in enabling
at least one of those institutions to establish eligibility to
participate in HEA programs; or

(b) If the agency accredits institutions of higher
education or higher education programs, or both, its

accreditation is a required slement in enabling at least one
of those entities to establish eligibility to participate in non-

" HEA Federal programs.

(Authority: 20 U.S.C. 1099b)

Sec. 602.11 Googfaphlc scope of accrediting

actlvities.

The agency must demonstrate that its accrediting
activities cover—

(a) A State, if the agency is part of a State
govemment;

(b) A region of the United States that includes at
least three States that are reasonably close to one another;
or .

(c) The United States.
(Authority: 20 U.S.C. 1099b)
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Sec. 602.12 Accrediting experience.

(a) An agency seeking initial recognition must
demonstrate that it has—

(1) Granted accreditation or preaccreditation—

(i) To one or more institutions if it is requesting
recognition as an institutional accrediting agency and to one
or more programs if it is requesting recognition as a
programmatic accrediting agency;

(ii) That covers the range of the specific degrees,

certificates, institutions, and programs for which it seeks

recognition; and

(i) In the geographic area for which it seeks
recognition; and . :

(2) Conducted accrediting activities, inciuding
deciding whether to grant or deny accreditation or
preaccreditation, for at least two years prior to seeking
recognition. :

(b) A recognized agency seeking an expansion of its
scope of recognition must demonstrate that it has granted
accreditation or preaccreditation covering the range of the

specific degrees, certificates, institutions, and programs for
which it seeks the expansion of scope.

(Authority: 20 U.S.C. 1099b)
Sec. 602.13 Acceptance of the agency by others.

The agency must demonstrate that its standards,
policies, procedures, and decisions to grant or deny
accreditation are widely accepted in the United States by—

(a) Educators and educational institutions; and

(b) Licensing bodies, practitioners, and
employers in the professional or vocational fields for which
the educational institutions or programs within the agency's
jurisdiction prepare their students.

(Authority: 20 U.S.C. 1099b)
Organizational and Administrative Requirements
Sec. 602.14 Purpose and organization.

(a) The Secretary recognizes only the following
four categories of agencies:

The Secretary recognizes . . . that. ..

(1) An accrediting agency............

(i) Has a voluntary membership of institutions of higher education;

(i) Has as a principal purpose the accrediting of institutions of higher education and that
accreditation is a required element in enabling those institutions to participate in HEA
programs; and

(iii) Satisfies the “separate and independent” requirements in paragraph (b) of this section.
(i) Has a voluntary membership; and

(2) An accrediting agency............

(ii) Has as its principal purpose the accrediting of higher education programs, or higher
education programs and institutions of higher education, and that accreditation is a required
elément in enabling those entities to participate in non-HEA Federal programs.

For purposes of determining eligibility for Title IV, HEA programs—

(3) An accrediting agency............

(i) Either has a voluntary membership of individuals participating in a profession or has as
its principal purpose the accrediting of programs within institutions that are accredited by a
nationally recognized accrediting agency; and

(ii) Either satisfies the “separate and independent” requirements in paragraph (b) of this
section or obtains a waiver of those requirements under paragraphs (d) and (e) of this
section.

(i) Has as a principal purpose the accrediting of institutions of higher education, higher
education programs, or both; and

(4) A State agency.....................

(i) The Secretary listed as a nationally recognized accrediting agency on or before
October 1, 1991 and has recognized continuously since that date.
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(b) For purposes of this section, the term
separate and independent means that-

(1) The members of the agency's decision-making
body—-who decide the accreditation or preaccreditation
status of institutions or programs, establish the agency's
accreditation policies, or both—are not elected or selected
by the board or chief executive officer of any related,
associated, or affiliated trade association or membership
organization;

(2) At least one member of the agency's
decision-making body is a representative of the public, and
at least one-seventh of that body consists of
representatives of the public;

(3) The agency has established and implemented
guide lines for each member of the decision-making body to
avold conflicts of interest in making decisions;

(4) The agency's dues are paid separately from
any dues paid to any related, associated, or affiliated trade
assoclation or membership organization; and

(5) The agency develops and determines its own
budget, with no review by or consultatlon with any other
entity or organization.

(c) The Secretary considers that any joint use of
personnel, services, equipment, or facilities by an agency
and a related, associated, or affiliated trade association or
membership organization does not violate the “separate and
independent” requirements in paragraph (b) of this' section
if- .
(1) The agency pays the fair market value for its
proportionate share of the joint use; and

(2) The joint use does not' compromise  the
independence and confidentiality of the accreditation
process.

(d) For purposes of paragraph (a)(3) of this
section, the Secretary may waive the “separate and
independent” requirements in paragraph (b} of this section
if the agency demonstrates that--

(1) The Secretary listed the agency as a

nationally recognized agency on or before October 1, 1991

and has recognized it continuously since that date;

(2) The related, associated, or affiliated trade
association or membership organization plays no role in

making or ratifying either the accrediting or policy decisions .

of the agency:

(3) The agency has sufficient budgetary and
administrative autonomy to camy out its accrediting
functions independently; and

4-5

(4) The agency provides to the related,
associated, or affiliated trade association or membership
organization only information it makes avallable to the
public. .

(e) An agency seeking a waiver of the “separate
and independent” requirements under paragraph (d) of this
section must apply for the waiver each time the agency
seeks recognition or continued recognition.

(Authority: 20 U.S.C. 1098b)

Sec. 602.15
responsibiiities.

Administrative and fiscal

The agency must have the administrative and fiscal
capability to carry out its accreditation activities in light of its
requested scope of recognition. The agency meets this
requirement if the agency demonstrates that-

(a) The agency has—

(1) Adequate administrative staff and financial
resources to cafry out its accrediting responsibilities;

(2)  Competent and knowledgeable individuals,
qualified by education and experience in their own right and
trained by the agency on its standards, policies, and
procedures, to conduct its on-site evaluations, establish its
policies, and make its accrediting and preaccreditlng
decisions;

(3) Academic and administrative personnel ori its
evaluation, policy, and decision-making bodies, if the
agency accredits institutions;

(4) Educators and practitioners on its evaluation,

. policy, and decision-making bodies, if the agency accredits

programs or single-purpose institutions that prepare
.students for a specific profession;

(5) Representatives of the public on all decision-
making bodies; and

(6) Clear and effective controls against conflicts
of interest, or the appearance of conflicts of interest, by
the agency's—-

(i) Board members;

(i) Commissioners;

(i) Evaluation team members;

(iv) Consultants;

(v) Administrative staff; and

0o
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(vi) Other agency representatives; and

(b) The agency maintains complete and accurate
records of--

(1) Its last two full accreditation or
preaccreditation reviews of each institution or program;
inciuding on-site evaluation team reports, the institution’s or
program's responses to on-site reports, periodic review
reports, any reports of special reviews conducted by the
agency between regular reviews, and a copy of the
institution’s or program’s most recent self-study; and

(2) All decisions regarding the accreditation and
preaccreditation of any institution or program, including all
correspondence that is significantly related to those
decisions.

(Approved by the Office of Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b)
Required Standards and Their Application

Sec. 602.16 Accreditation and preaccreditation
standards.

(@) The agency must demonstrate that it has
standards for accreditation, and preaccreditation, if
offered, that are sufficiently rigorous to ensure that the
agency is a reliable authority regarding the quality of the
education or fraining provided by the institutions or
programs it accredits. The agency meets this requirement
if--

(1) The agency's accreditation standards
effectively address the quality of the institution or program
in the following areas:

(i) Success with respect to student achievement
in relation to the institution's mission, inciuding, as
appropriate, consideration of course completion, State
licensing examination, and job placement rates.

(i) Curricula.

(iii) Faculty.

(iv) Facilities, equipment, and supplies.

(v) Fiscal and administrative capacity as
appropriate to the specified scale of operations.

(vi) Student support services.

PART 802-SECRETARY'S PROCEDURES AND CRITERIA FOR THE RECOGNITION OF
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(vii) Recruiting and admissions practices,
academic calendars, catalogs publications, grading, and
advertising.

(viiiy Measures of program length and the
objectives of the degrees or credsntials offered.

(ix) Record of student complaints received by, or
available to, the agency.

(x) Record of compliance with the institution’s
program responsibilities under Title IV of the Act, based on
the most recent student loan default rate data provided by
the Secretary, the resuits of financial or compliance audits,
program reviews, and any other information that the
Secretary may provide to the agency; and

(2) The agency's preaccreditation standards, if
offered, are appropriately related to the agency's
accreditation standards and do not permit the institution or
program to hold preaccreditation status for more than five
years.

(b) if the agency only accredits programs and
does not serve as an institutional accrediting agency for
any of those programs, its accreditation standards must
address the areas in paragraph (a)(1) of this section in
terms of the type and level of the program rather than in
terms of the institution.

(c) If none of the institutions an agency accredits
participates in any Title IV, HEA program, or if the agency
only accredits programs within institutions that are
accredited by a nationally recognized institutional
accrediting agency, the agency is not required to have the
accreditation standards described in paragraphs (a)(1)(viii)
and (a)(1)(x) of this section.

(d) An agency that has established and applies
the standards in paragraph (a) of this section may establish
any additional accreditation standards it deems appropriate.

(Approved by the Office of Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

Sec. 602.17 Application of standards In reaching an
accrediting decislon.

The agency must have effective mechanisms for
evaluating an institution's or program's compliance with the
agency's standards before reaching a decision to accredit
or preaccredit the institution or program. The agency meets
this requirement if the agency demonstrates that it--

(a) Evaluates whether an institution or program--
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(1) Maintains clearly specified educational
objectives that are consistent with its mission and
appropriate in light of the degrees or certificates awarded;

(2) Is successful
objectives; and

in achieving its stated

(3) Maintains degree and certificate requirements
that at least conform to commonly accepted standards;

(b) Requires the institution or program to prepare,
following guidance provided by the agency, an in-depth
self-study that includes the assessment of educational
quality and the institution's or program’s continuing efforts
to improve educational quality;

(c) Conducts at least one on-site review of the
institution or program during which it obtains sufficient
information to determine if the institution or program
complies with the agency’s standards;

(d) Allows the institution -or program the
opportunity to respond in writing to the report of the on-site
review,

(e) Conducts its own analysis of the self-study
and supporting documentation furnished by the institution or
program, the report of the on-site review, the institution’s or
program's response to the report, and any other
appropriate information from other sources to determine
whether the institution or program complies with the
agency’s standards; and

() Provides the institution or program with a
detailed written report that assesses--

(1) The institution’s or program's compliance with
the agency's standards, including areas needing
improvement; and

(2) The institution’s or program's performance
with respect to student achievement.

(Authority: 20 U.S.C. 1098b)
Ensuring consistency In decision-

Sec. 602.18
making.

The agency must consistently apply and enforce
its standards to ensure that the education or training
offered by an institution or program, including any offered
through distance education, is of sufficient quality to
achieve its stated objective for the duration of any
accreditation or preaccreditation period granted by the
agency. The agency meets this requirement if the agency—

4-7

(@) Has effective controls against the
inconsistent application of the agency's standards;

(b) Bases decisions regarding accreditation and
preaccreditation on the agency's published standards; and

(c) Has a reasonable basis for determining that
the information the agency relies on for making accredmng
decisions is accurate.

(Authority: 20 U.S.C. 1099b)

Sec. 602.19 Monltoring and reevaluation of
accredited Institutions and programs.

(a) The agency must reevaluate, at regulary
established intervals, the institutions or programs it has
accredited or preaccredited.

(b) The agency must monitor institutions or
programs throughout their accreditation or preaccreditation
period to ensure that they remain in compliance with the
agency’s standards. This inciudes conducting special
evaluations or site visits, as necessary.

(Authority: 20 U.S.C. 1098b)
Sec. 602.20 Enforcement of standards.

(a) If the agency's review of an institution or
program under any standard indicates that the institution or
program is not in compliance with that standard, the-agency
must-—

(1) Immediately initiate adverse action against the
institution or program; or

(2) Require the institution or program to take
appropriate action to bring itself into compliance with the
agency's standards within a time period that must not -
exceed-

(i) Twelve months, if the program, or the longest
program offered by the institution, is less than one year in

length;

(i) Eighteen months, if the program, or the longest
program offered by the institution, is at least one year, but
less than two years, in length; or

(i) Two years, if the program, or the longest
program offered by the institution, is at least two years in

length.

(b) If the institution or program does not bring
itself into compliance within the specified period, the
agency must take immediate adverse action unless the
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agency, for good cause, extends the period for achieving
compliance.

(Authority: 20 U.S.C. 1099b)
Sec. 602.21 Review of standards.

(a) The agency must maintain a systematic
program of review that demonstrates that its standards are
adequate to evaluate the quality of the education or training
provided by the institutions and programs it accredits and
relevant to the educational or training needs of students.

(b) The agency determines the specific
procedures it follows in evaluating its standards, but the
agency must ensure that its program of review--

(1) Is comprehensive;

(2) Occurs at regular, yet reasonabils, intervals or
on an ongoing basis;

(3) Examines each of the agency's standards
and the standards as a whole; and

(4) Involves all of the agéncy‘s relevant
constituencies in the review and affords them a meaningfut
opportunity to provide input into the review.

(c) If the agency determines, at any paint during
its systematic program of review, that it nesds to make
changes to its standards, the agency must initiate action
within 12 months to make the changes and must complete
that action within a reasonable period of time. Before
finalizing any changes to its standards, the agency must--

(1) Provide notice to all of the agency's relevant
constituencies, and other parties who have made their
interest known to the agency, of the changes the agency
proposes to make; '

(2) Give the constitusncies and other interested
parties adequate opportunity to comment on the proposed
changes; and .

(3) Take into account any comments on the
proposed changes submitted timely by the relevant
constituencies and by other interested parties. _
(Authority: 20 U.S.C. 1099b)
Required Operating Policies and Procedures .
Sec. 602.22 Substantive change.

(a) If the agency aécredits insfitutions. it must

maintain adequate substantive change policies that ensure
that any substantive change to the educational mission,

PART 602~-SECRETARY'S PROCEDURéS AND CRI;I'ERIA FOR THE REC(;éNITION Ol;
" 'ACCREDITING AGENCIES

4-8

program, or programs of an institution after the agency has
accredited or preaccredited the institution does not
adversely affect the capacity of the institution to continue
to meet the agency's standards. The agency meets this
requirement f--

(1) The agency requires the institution to obtain
the agency's approval of the substantive change before
the agency inciudes the change in the scope of
accreditation or preaccreditation it previously granted to the
institution; and

(2) The agency's definition of substantive change
includes at [east the following types of change:

() Any change in the established mission or
objectives of the institution.

() Any change in the legal status, form of
control, or ownership of the institution.

(if) The addition of courses or programs that
represent a significant departure, in either content or
method of delivery, from those that were offered when the
agency last evaluated the institution.

(iv) The addition of courses or programs at a
degree or credential level above that which-is included in
the institution's current accreditation or preaccreditation.

(v) A change from clock hours to credit hours.

(vi) A substantial increase in the number of clock
or credit hours awarded for successful completion of a
program.

(vii) The establishment of an additional location
geographically apart from the main campus at which the
institution offers at Ieast 50 percent of an educational
program.

(b) The agency may determine the procedures it
uses to grant prior approval of the substantive change.
Except as provided in paragraph (c) of this section, these
may, but need not, require a visit by the agency.

(c) If the agency's accreditation of an institution
enables the institution to seek sligibility to participate in Title
IV, HEA programs, the agency's procedures for the
approval of an additional location described in paragraph
(a)(2)(vii) of this section must determine if the institution
has the fiscal and administrative capacity to operate the
additional location. In addition, the agency's procedures
must include-

(1) A visit, within six months, to each additional
location the institution establishes, if the institution-—-
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(i) Has a total of three or fewer additional
locations;

(i) Has not demonstrated, to the agency's
satisfaction, that it has a proven record of effective
educational oversight of additional locations; or

(i) Has been placed on waming, probation, or
show cause by the agency or is subject to some limitation
by the agency on its accreditation or preaccreditation
status;

(2) An effective mechanism for conducting, at
reasonable intervals, visits to additional locations of
institutions that operate more than three additional locations;
and

(3) An effective mechanism, which may, at the -

agency’s discretion, include visits to additional locations, for
ensuring that accredited and preaccredited institutions that
experience rapid growth in the number of additional
locations maintain educational quality.

(d) The purpose of the visits described in
paragraph (c) of this section is to verify that the additional
location has the personnel, facilities, and resources it
claimed to have in its application to the agency for approval
of the additional location.

(Authority: 20 U.S.C. 1099b)

Sec. 602.23 Operating procedures all agencles must
have.

(a) The agency must maintain and make available
to the public, upon request, written materials describing—

(1) Each type of
preaccreditation it grants;

accreditation and

(2) The procedures that institutions or programs
must follow in applying for accreditation or
preaccreditation;

(3) The standards and procedures it uses to
determine whether to grant, reaffirm, reinstate, restrict,
deny, revoke, terminate, or take any other action related to
each type of accreditation and preaccreditation that the
agency grants; '

(4) The institutions and programs that the agency
currently accredits or preaccredits and, for each institution
and program, the year the agency will next review or
reconsider it for accreditation or preaccreditation; and
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(5) The names, academic and professional
qualifications, and relevant employment and orgamzattonal
affiliations of--

() The members of the agency’s policy and
decision-making bodies; and

(ii) The agency's principal administrative staff.

(b) In providing public notice that an institution or
program subject to its jurisdiction is being considered for
accreditation or preaccreditation, the agency must provide
an opportunity for third- party comment conceming the
institution's or program's qualiﬁcations for accreditation or
preaccreditation. At the agency's discretion, third-party
comment may be received either in writing or at a publlc
hearing, or both.

(c) The accrediting agency must--

(1) Review in a timely, fair, and equitable manner
any complaint it receives against an accredited institution or
program that is related to the agency’s standards or
procedures;

(2) Take follow-up action, as necessary,
including enforcement action, if necessary, based on the
results of its review; and

(3) Review in a timely, fair, and equitable manner,
and apply unbiased judgment to, any complaints against
itself and take follow-up action, as appropriate, based on
the results of its review.

(d) If an institution or program elects to make a
public disclosure of its accreditation or preaccreditation
status, the agency must ensure that the institution or
program discloses that status accurately, including the
specific academic or instructional programs covered by
that status and the name, address, and telephone number
of the agency.

" (e) The accrediting agency must provide for the
public correction of incorrect or misleading information an
accredited or preaccredited institution or program releases
about—

(1) The accreditation or preaccreditation status of
the institution or program;

(2) The contents of reports of on-site reviews;
and :

(3) The agency's accrediting or preaccrediting
actions with respect to the institution or program.
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() The agency may establish any additional
operating procedures it deems appropriate. At the agency's
discretion, these may include unannounced inspections.

(Approved by the Office of Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

Sec. 602.24 Additional procedures
Institutional accreditors must have.

certaln

If the agency is an institutional accrediting agency
and its accreditation or preaccreditation enables those
institutions to obtain eligibility to participate in Titte IV, HEA
programs, the agency must demonstrate that it has
established and uses all of the following procedures:

(a) Branch campus. (1) The agency must require
the institution to notify the agency if it plans to establish a
branch campus and to submit a business plan for the
branch campus that describes--

(i) The educational program to be offered at the
branch campus; :

(i) The projected revenues and expenditures and
cash flow at the branch campus; and

(i) The operation, management, and physical
resources at the branch campus.

(2) The agency may extend accreditation to the
branch campus only after it evaluates the business plan
and takes whatever other actions it deems necessary to
determine that the branch campus has sufficient
educational, financlal, operational, management, and
physical resources to meet the agency's standards.

(3) The agency must undertake a site visit to the
branch campus as soon as practicable, but no later than
six months after the establishment of that campus.

(b) Change in ownership. The agency must
undertake a site visit to an institution that has undergone a
change of ownership that resulted in a change of control
as soon as practicable, but no fater than six months after
the change of ownership.

(c) Teach-out agreements. (1) The agency must
require an institution it accredits or preaccredits that enters
into a teach-out agreement with another institution to submit
that teach-out agreement to the agency for approval.

(2) The agency may approve the teach-out
agreement only if the agreement is between institutions that
are accredited or preaccredited by a nationally recognized
accrediting agency, is consistent with applicable standards
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and regulations, and provides for the equitable treatment of
students by ensuring that--

(i) The teach-out institution has the necessary
experience, resources, and support services to provide an
educational program that is of acceptable quality and
reasonably similar in content, structure, and scheduling to
that provided by the closed institution; and

(i) The teach-out institution demonstrates that it
can provide students access to the program and services
without requiring them to move or travel substantial
distances. :

(3) If an institution the agency accredits or
preaccredits closes, the agency must work with the
Department and the appropriate State agency, to the extent
feasible, to ensure that students are given reasonable
opportunities to complete their education without additional
charge.

(Approved by the Office of Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

‘Sec. 602.25 Due process.

The agency must demonstrate that the
procedures it uses throughout the accrediting process
satisfy due process. The agency meets this requirement if
the agency does the following:

(a) The agency uses procedures that afford an
institution or program a reasonable period of time to comply
with the agency's requests for information and documents.

(b) The agency notifies the institution or program
in writing of any adverse accrediting action or an action to
place the institution or program on probation or show
cause. The notice describes the basis for the action.

(c) The agency permits the institution or program
the opportunity to appeal an adverse action and the right to
be represented by counsel during that appeal. If the agency
allows institutions or programs the right to appeal other
types of actions, the agency has the discretion to limit the
appeal to a written appeal.

(d) The agency notifies the institution or program
in writing of the result of its appeal and the basis for that
resuit.

(Authority: 20 U.S.C. 1099b)
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Sec. 602.26 Notification of accrediting decisions.

The agency must demonstrate that it has
established and follows written procedures requiring it to
provide written notice of its accrediting decisions to the
Secretary, the appropriate State licensing or authorizing
agency, the appropriate accrediting agencies, and the
public. The agency meets this requirement if the agency,
following its written procedures-- '

(a) Provides written notice of the following types
of decisions to the Secretary, the appropriate State
licensing or authorizing agency, the appropriate accrediting
agencies, and the public no later than 30 days after it
makes the decision:

(1) A decision to award initial accreditation or
preaccreditation to an institution or program.

(2) A decision to renew an institution's or
program’s accreditation or preaccreditation;

(b) Provides written notice of the following types
of decisions to the Secretary, the appropriate State
licensing or authorizing agency, and the appropriate
accrediting agencies at the same time it notifies the
institution or program of the decision, but no later than 30
days after it reaches the decision:

(1) A final decision to place an institution or
program on probation or an equivalent status.

(2) A final decision to deny, withdraw, suspend,
revoke, or terminate the accreditation or preaccreditation of
an institution or program;

(c) Provides written notice to the public of the
decisions listed in paragraphs (b)(1) and (b)(2) of this
section within 24 hours of its notice to the institution or
program;

(d) For any decision listed in paragraph (b)(2) of
this section, makes available to the Secretary, the
appropriate State licensing or authorizing agency, and the
public upon request, no later than 60 days after the
decision, a brief statement summarizing the reasons for the
agency's decision and the comments, jf any, that the
affected institution or program may wish to make with
regard to that decision; and

(e) Notifies the Secretary, the appropriate State
licensing or authorizing agency, the appropriate accrediting
agencies, and, upon request, the public if an accredited or
preaccredited institution or program--

(1) Decides to withdraw voluntarily from
accreditation or preaccreditation, within 30 days of
receiving notification from the institution or program that it is
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withdrawing  voluntarily = from  accreditation or

preaccreditation; or

(2) Lets its accreditation or preaccreditation
lapse, within 30 days of the date on which accreditation or
preaccreditation lapses.

(Approved by the Office of Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

Sec. 602.27 Other Information an agency must
provide the Department.

The agency must submit to the Department--
(a) A copy of any annual report it prepares;

(b) A copy, updated annually, of its directory of
accredited and preaccredited institutions and programs;

(c) A summary of the agency's major accrediting
activities during the previous year (an annual data
summary), if requested by the Secretary to carry out the
Secretary's responsibiiities related to this part; '

(d) Any proposed change in the agency's
policies, procedures, or accreditation or preaccreditation
standards that might alter its—-

(1) Scope of recognition; or

(2) Compliance with the criteria for recognition;

(e) The name of any instituton or program it

. accredits that the agency has reason to believe is failing to

meet its Title IV, HEA program responsibilities or is engaged
in fraud or abuse, along with the agency's reasons for
concem about the institution or program; and

(f) If the Secretary requests, information that may
bear upon an accredited or preaccredited institution's
compliance with its Title IV, HEA program responsibilities,
including the eligibility of the institution or program to
participate in Title IV, HEA programs. The Secretary may
ask for this information to assist the Department in resolving
problems with the institution’s participation: in the Title IV,
HEA programs.

(Approved by the Office of Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

103



Q

ERIC

Aruitoxt provided by Eic:

—— RIA THE RECOGNITION OF
. I RES AND CRITERIA FOR THE RECCG
02-SECRETARY'S PROCEDU ENCIES

Sec. 602.28 Regard for decisions of States and other
accrediting agencies.

(a) If the agency is an institutional accrediting
agency, it may not accredit or preaccredit institutions that
tack legal authorization under applicable State law to
provide a program of education beyond the secondary
level. -

“(b) Except as provided in paragraph (c) of this
section, the agency may not grant initial or renewed
accreditation or preaccreditation to an institution, or a
program offered by an institution, if the agency knows, or
has reasonable cause to know, that the institution ‘is the
subject of—

(1) A pending or final action brought by a State
agency to suspend, revoke, withdraw, or terminate the
institution's legal authority to provide postsecondary
education in the State;

" (2) A decision by a recognized agency to deny
accreditation or preaccreditation;

(3) A pending or final action brought by a
recognized accrediting agency to suspend, revoke,
withdraw, or terminate the institution's accreditation or
preaccreditation; or

{4) Probation or an equivalent status imposed by
a recognized agency.

(c) The agency may grant accreditation or
preaccreditation to an institution or program described in
paragraph (b) of this section only if it provides to the
Secretary, within 30 days of its action, a thorough and
reasonable explanation, consistent with its standards, why
the action of the other body does not preclude the agency's
grant of accreditation or preaccreditation.

(d) If the agency leams that an institution it
accredits or preaccredits, or an institution that offers a
program it accredits or preaccredits, is the subject of an
adverse action by another recognized accrediting agency
or has been placed on probation or an equivalent status by
another recognized agency, the agency must promptly
review its accreditation or preaccreditation of the institution
or program to determine if it should also take adverse action
or place the institution or program on probation or show
cause. . .

(e) The agency must, upon request share with
other appropriate recognized accrediting agencies and
recognized State approval agencies information about the
accreditation or preaccreditation status of an institution or
program and any adverse actions it has taken against an
accredited or preaccredited institution or program.
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{(Approved by the Office of Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

Subpart C—-The Recognition Process

Application and Review by Department Staff

Sec. 602.30
recognition?

How does an agency apply for

(a) An accréditing agency séeking initial or
continued recognition must submit a written application to
the Secretary. The application must consist of—

(1) A statement of the agency's requested scope
of recoghnition;

-(2) Evidence that the agency complies with the
criteria for recognition listed in_ subpart B of this part; and

(3) Supporting documentation.

(b) By submitting an application for recognition,
the agency authorizes Department staff to observe its site
visits and decision meetings and to gain access to agency
records, personnel, and facilittes on an announced or
unannounced basis.

(c) The Secretary does not make available to the
public any confidential agency materials a Department
employee reviews during the evaluation of either the
agency's application for recognition or the agency's
compliance with the criteria for recognition.

(Approved by the Office of'Management and Budget under
control number 1845-0003)

(Authority: 20 U.S.C. 1099b) .

Sec. 602.31 How does Department staff review an
agency's application?

(a) Upon receipt of an agency's application for
sither initial or continued recognition, Department staff—

(1) Establishes a schedule for the review of the
agency by Department staff, the National Advisory
Committee on Institutional Quality and Integrity, and the
Secretary;

{2) Publishes a notice of the agency’s application
in the Federal Register, inviting the public to comment on the
agency's compliance with the criteria for recognition and
establishing a deadline for receipt of public comment; and
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(3) Provides State licensing or authorizing
agenciss, all currently recognized accrediting agencies,
and other appropriate organizations with copies of the
Federal Register notice.

(b) Department staff analyzes the agency's
application to determine whether the agency satisfies the
criteria for recognition, taking into account all available
relevant information conceming the compliance of the
agency with those criteria and any deficiencies in the
agency's performance with respect to the criteria. The

“analysis includes—

(1) Site visits, on an announced or unannounced
basis, to the agency and, at the Secretary's discretion, to
some of the institutions or programs it accredlts or
preaccredits;

(2) Review of the public comments and other
third-party information the Department staff receives by the
established deadline, as well as any other information
Department staff assembles for purposes of evaluating the
agency under this part; and

(3) Review of complaints or legal actions
inyolving the agency.

(c) Department staffs evaluation may also
include a review of information directly related to

institutions or programs accredited or preaccredited by the -

agency relative to their compliance with the agency's
standards, the effectiveness of the standards, and the
agency’s application of those standards.

(d) If, at any point in its evaluation of an agency
seeking initial recognition, Department staff determines that
the agency fails to demonstrate substantial compliance with
the basic eligibility requirements in ‘Secs. 602.10 through
602.13, the staff—

(1) Retumns the agency's application and provides
the agency with an explanation of the deficiencies that
caused staff to take that action; and

(2) Recommends that the agency withdraw its
application and reapply when the agency can demonstrate
compliance.

(e) Except with respect to an application that is
withdrawn under paragraph (d) of this section, when
Department staff completes its evaluation of the agency,
the staff--

(1) Prepares a written analysis of the agency,
which includes a recognition recommendation;

(2) Sends the analysis and all supporting
documentation, including all third-party comments the

413

R s P S A A - . e A

Department received by the established deadline, .to the
agency no later than 45 days before the Advisory
Committee meeting; and

(3) Invites the agency to provide a written
response to the staff analysis and third-party comments,
specifying a deadline for the response that is at least two
weeks before the Advisory Committee meeting.

(f) If Department staff fails to provide the agency
with the materials described in paragraph (8)(2) of this
section at-least 45 days before the Advisory Committee
meeting, the agency may request that the Advisory
Committee defer acting on the application at that meeting. If
Department staff's failure to send the materials at least 45
days before the Advisory Committee meeting is due to the
failure of the agency to submit reports or other information
the Secretary requested by the deadline the Secretary
established, -the agency forfeits its right to request a
deferral.

(g) Department staff reviews any response to
the staff analysis that the agency submits. If necessary,
Department staff prepares an addendum to the staff
analysis and provides the agency with a copy.

(h) Before the Advisory Committee meeting,
Department staff provides the Advisory Committee with the
following information:

(1) The agency's appllcauon for recognition and
supportmg documentation.

(2) The Department staff analysis of the agency.

(3) Any written -third-party comments the
Depanment received about the agency on or-before the
established deadline.

(4) Any agency respons;e to either the
Department staff analysis or third-party comments.

(5) Any addendum to the Department staff
analysis. . :

(6) Any other information Department staff relied
on in developing its analysis.

(i) At Ieast 30 days before the Adwsory
Committee meeting, the Department publishes a notice of
the meeting in the Federal Register inviting interested
parties, including those who submitted third-party
comments conceming the agency's compliance with the
criteria ‘for recognition, to make oral presentatlons before
the Advisory Committee.

(Authority: 20 U.S.C. 1099b)
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Sec. 602.32 What Is the role of the Advisory
Committee and the senlor Department officlal In the
review of an agency's application?

(@) The Advisory Committee considers an
agency's application for recognition at a public meseting and
invites Department staff, the agency, and other interested
parties to make oral presentations at the meeting. A
transcript is made of each Advisory Committee meeting.

(b) When it concludss its review, the Advisory
Committee recommends that the Secretary either approve
or deny recognition or that the Secretary defer a decision
on the agency’s application for recognition.

(1)) The Advisory Committee recommends
approval of recognition if the agency complies with the
criteria for recognition listed in subpart B of this part and if
the agency is effective in its performance with respect to
those criteria.

(i) If the Advisory Committee recommends
approval, the Advisory Committee also recommends a
recognition period and a scope of recognition.

(i) If the recommended scope or period of
recoghnition is less than that requested by the agency, the
Advisory Committee explains its reasons for recommending
the lesser scope or recognition period.

(2)(i) If the agency fails to comply with the criteria
for recognition in subpart B of this par, or if the agency is
not effective in its performance with respect to those
criteria, the Advisory Committee recommends denial of
recognition, unless the Advisory Committes concludss that
a deferral under paragraph (b)(3) of this section is
warranted.

(ii) If the Advisory Committee recommends denial,
the Advisory Committee specifies the reasons for its
recommendation, including all criteria the agency fails to
mest and all areas in which the agency fails to perform
effectively.

(3)(i) The Advisory Committee may recommend
deferral of a decision on recognition if it concludes that the
agency’s deficiencies do not warrant immediate loss of
recognition and if it concludes that the agency will
demonstrate or achieve compliance with the criteria for
recognition and effective performance with respect to
those criteria before the expiration of the deferral period.
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(i) In its deferral recommendation, the Advisory
Committee states the bases for its conclusions, specifies
any criteria for recognition the agency fails to mest, and
identifies any areas in which the agency fails to perform
effectively with respect to the criteria.

(iii) The Advisory Committee also recommends a
deferral period, which may not exceed 12 months, either as
a single deferral period or in combination with any expiring
deferral period in which similar deficiencies in compliance
or performance were cited by the Secretary.

(c) At the conclusion of its mesting, the Advisory
Committee forwards its recommendations to the Secretary
through the senior Department official.

(d) For any Advisory Commiittee recommendation
not appealed under Sec. 602.33, the senior Department
official includes with the Advisory Committee materials
forwarded to the Secretary a memorandum containing the
senior Department official's recommendations regarding the
actions proposed by the Advisory Commiittee.

(Authority: 20 U.S.C. 1099b and 1145)

Sec. 602.33 How may an agency appeal a
recommendation of the Advisory Committee?

(a) Either the agency or the senior Department
official may appeal the Advisory Committee's
recommendation. If a party wishes to appeal, that party
must-

(1) Notify the Secretary and the other party in
writing of its intent to appeal the recommendation no later
than 10 days after the Advisory Committee meeting;

(2) Submit its appeal in writing to the Secretary
no later than 30 days after the Advisory Committee mesting;
and .

(3) Provide the other party with a copy of the
appeal at the same time it submits the appeal to the
Secretary.

(b) The non-appealing party may file a- written
response to the appeal. If that party wishes to do so, it
must-

(1) Submit its response to the Secretary no later

than 30 days after receiving its copy of the appeal; and

(2) Provide the appealing party with a copy of its
response at the same time it submits its response to the
Secretary.
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(c) Neither the agency nor the senior Department
official may include any new evidence in its submission;
i.e., evidence it did not previously submit to the Advisory

(Authority: 20 U.S.C. 1099b and 1145)
Review and Decision by the Secretary

Sec. 602.34 What does the Secretary consider when
making a recognition decision?

The Secretary makes the decision regarding
recognition of an agency based on the entire record of the
agency's application, including the following:

(a) The Advisory Committee's recommendation.

(b) The
recommendation, if any.

senior Department official's

(c) The agency's. application and supporting
documentation.

‘ (d) The Depanmeht Staff analysis of the agency.
(e) -All written third-barty comments forwarded

by Department staff to the Advisory Committee for
consideration at the meeting.

(f) Any agency response to the Department staff
analysis and third-party comments.

(@) Any addendum to the Department staff
analysis. v Lo

(h) All oral
Committee meeting.

: (i) Any materials submitted by the parties, within
the established timeframes, in an appeal
accordance with Sec. 602.33. :

(Authority: 20 U.S.C. 1099b)

Sec. 602.35 What information does the Schetary s

recognition decision include? .

(a) The Secretary notifies the agency in writing
of the Secretary's decision regarding the agency's
application for recognition.

(b) The Secretary either approves or denies
recognition or defers a decision on the agency's application
for recognition.

presentations at - the Advisory .

taken in '
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(1)(i) The Secretary approves recognition if the
agency complies with the criteria for recognition listed in
subpart B of this part and if the agency is effective in its
performance with respect to those criteria.

(i) If the Secretary approves recognition, the
Secretary's recognition decision defines the scope of
recognmon and the recognition period.

(iii) If the scope or period of recognition is less
than that requested by the agency, the Secretary explains
the reasons for approving a lesser scope or recognition
period.

(2)(i) If the agency fails to comply with the criteria
for recognition in subpart B of this part, or if the agency is
not effective in its performance with respect to those
criteria, the Secretary denies recognition,. unless the
Secretary concludes that a deferral under paragraph (b)(3)
of this section is warranted.

(i) If the Secretary denies recognition, the
Secretary specifies the reasons for this decision, including
all criteria the agency fails to meet and all areas in which
the agency fails to perform effectively.

(3)(i) The Secretary may defer a decision on
recognition if the Secretary concludes that the agency's
deficiencies do not warrant immediate loss of recognition
and if the Secretary concludes that the agency will
demonstrate or achieve compliance with the criteria for
recognition and effective performance with respect to
those criteria before the expiration of the deferral period.

(ii) In the deferral decision, the Secretary states

the bases for the Secretary's conclusions, specifies any

criteria for recognition the agency fails to meet, and
identifies any areas in which the agency fails to perform
effectively with respect to the criteria.

(iiiy The Secretary also establishes a defermal
period, which beglns on the date of the Secretary's
decision.

] (iv) The deferral period may not exceed 12
months, either as a single deferral period or in combination
with any, expiring deferral period in which similar

- deficiencies in compliance or performance were cited by

the Secretary, except that the Secretary may grant an
extension of an expiring deferral period at the request of

- the agency for good cause shown.

(c) The recognition 