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EXECUTIVE SUMMARY

Justice and due process are inseparable. When facts are in
dispute, the ideal of just decision making requires unbiased,
principled deliberation. Simultaneously, the constirutional
concept of due process demands fundamental fairness in the
method by which discretionary power is exercised. In higher
education, a link between due process and discretionary jus-
tice is crucial, University ofticials and faculty at all ranks are
frequently required to make discretionary decisions based on
interpretations of disputed facts. By applying the concept of
due process in the context of higher education, they can
meet the legal challenges of contract and constitutional faw
and the pedagogica!l demand for justice.

To guide their efforts to comply with the requirements of
due process. decision makers in higher educatior can turn to
a body of case law that has evolved over the last half cen-
tury. These cases, which address criminal procedure, admin-
istrative law, and a range of constitutional issues, underlie an
approach to fair, or “systemic,” decision making. which can
be used as a guide in the principled resolution of disputed
facts in the academic setting. Approaching disputes {rom the
perspective ol lue process not only protects educational
professionals from legal liability, but also provides a method
whereby the resolution of disputes can serve pedagogical
and therapeutic purposes.

The concept of due process has come to embody the es-
sence of fair decision making in criminal, civil, and administra-
tive law. Due process generally requires adequate notice and a
meaningful opportunity to be heard, but these requirements
involve intertwined substantive and procedural considerations.
A systemic approach to the provision of due process in higher
education ensures fair decision making in higher education.

What Is Due Process? When Are Due

Process Procedures Required?

The phrase “due process” is found in the Fifth and Fourteenth
Amendments to the U. S. Constitution, which require that the
federal and state governments (respectively) provide citizens
with substantive fairness and certain procedures or “process”
before depriving then of life, liberty, or property interests. In
an extreme case, when a government prosecutor proposes to
take a citizen's life as punishment for a crime, that citizen is
due, for example, an atlorney, a trial before an unbiased
judge, and an automatic appeal to the Supreme Court.

Dhie Process cnd Higher Education i




Similarly, when a state government, acting through its publicly
funded university, proposes to punish a medical student for
misconduct by taking from her the opportunity to continue to
study at the school, the school must first notify the student of
its intentions and provide a hearing in accordance with proce-
dures appropriate to the deprivation. The courts have inten-
tionally retained flexibility in the interpretation of the require-
ments of due process in higher education, and no exact
formula exists for the process due in any individual situation.

What Are the Expectations of the Courts With

Regard to Due Process in Higher Education?

The courts have granted tremendous deference to the deci-
sions of administrators and professors in higher education.
Before the 1960s, it was extremely rare for a court to even
consider the propriety or fairness of a college’s academic
evaluation or disciplinary action (Wright, 1969). Schools
were said to stand in loco parentis with respect to their stu-
dents and assumed to act in their best interests. That broad
discretionary authority has diminished considerably in recent
decades. Modern courts require that university policies and
regulations not infringe upon the established constitutional
rights of professors or students. If a school decides to de-
prive a student or employee of a constitutionally protected
interest, it must provide notice and a hearing commensurate
with the interest at stake. The courts continue to allow insti-
tutions of higher education considerable discretion in decid-
ing how due process protection shall be provided, and inter-
fere with academic and disciplinary decisions only when
constitutional standards are clearly violated.

How Do Legal Requirements for Fair Decision Making
Ditfer in Publicly Supported and Private Institutions?
The Fourteenth Amendment requires a publicly funded uni-
versity, as an arm of the state government, to provide due
process before depriving an individual of protected liberty or
property interests. Under contract law, a private college may
be held to thir same standard if it promises iz official litera-
ture to provide due process in connection with disciplinary
action against members of the institutional community. Both
public and private schools are legally obligated to fairly and
reasonably carry out the requirements of their written and
implied contracts with students and faculty. These contrac-
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tual duties may parallel the requirements of constitutional
due process, depending on the legal interpretation of the
wording of the documents that create the contracts.

How Doecs the Systemic Approach to Due Process
Differ From Other Meikods of Providing Due

Process in Higher Education?

A number of recent publications have promulgated model
student codes (Pavela, 1990; Stoner & Cerminara, 1990),
model hearing procedures (Bienstock, 1996), and other sys-
tems for complying with the demands of administrative and
constitutional law in higher education. But no single code or
procedural model can anticipate and address the countless
variations in circumstances likely to arise. The systemic ap-
proach relies less on specificity in regulations and consis-
tency in hearing procedures and more on an understanding,
throughout the institution, of the principle of due process.

Those involved in official proceedings tend to evaluate
procedural justice on the basis of perceived neutrality; fair-
ness appears to be defined in terms of perceived bias, hon-
esty, and fact-based decision making (Lind et al., 1990). But
participation, dignity, and trust could be more important
determinants of judgments about the fairness of judicial
proceedings. Based on a growing body of research in “thera-
peutic jurisprudence,” it can be said that when people have
the opportunity to actively participate in hearings where
they are treated with dignity and respect, they tend to have
greater trust in those who conduct the hearings and are
more receptive to the decisions rendered (Wexler & Winick,
1996). This principle has important implications for due
process hearings in higher education.

Due process is not a4 single event that occurs in isolation. A
university :+ uld promote system-wide respect for the princi-
ples of du . process by ensuring that all official inquiries into
disputed facts are conducted in a predictable and dignified
manner, that any members of the institutional community
who face official action adverse to their protected interests
receive proper notice and a meaningful opportunity to pre-
sent and respond to evidence, and that academic and disci-
plinary decisions are made by unbiased officials. Compliance
with the essential principles of due process in the context of
higher education will reduce institutional and personal liabil-
ity, and will lead to fair and just outcomes.

Due Process and Higher Education
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FOREWORD

Legal issues have become more and more prevalent on col-
lege campuses over the last 20 years. A recent ASHE-ERIC
monaograply, 7he Acudemic Administrator and the Law: What
Fvery Dedan and Depariment Chair Needs to Know, by Doug
‘toma and Richard Palm has become one of our top-selling
monographs. As noted in the foreword of that volume, higher
education wus once sheltered from the onslaught of lawsuits
that have become commaon in other sectors, but the tide has
turned. LUinfortunately, resource materials or guides for col-
leges and universities Lo address legal issues are lacking. Over
the last 10 years, the National Association of College and Uni-
versity Attorneys (started in 1961) has grown substantially to
support the need for additional professionals and to create an
understanding of legal issues particular to higher education.
Higher education has no choice hut to develop careful and
sound policies for addressing legal issues, including for ensur-
ing due process.

Because of the litany of new legal issues, due process has
become an important principle for presidents, deans, depart-
ment chairs, and professors. Each group is involved in deci-
sions where discretionary power must be exercised hased
on disputed facts. Decisions involving due process are made
all the time, yet in this litigious time in our country, it is ex-
tremely important that this process be appliced correctly. Mis-
takes can be extremely costly for the institution. Every week
the Chronicle of Higher Education highlights a case of statf,
faculty, or student whosce rights were violated and received a
large in- or out-of-court settlement [rom a college campus.
Legal issues can no longer be left to university counsel; all
decision-making members of the academic community must
be informed.

The major issues involving due process relate to dismissals
of students from campus, firings of staff members, and tenure
and promotion for faculty. Morcover, new issues are emerg-
ing related to decisions about dismissal, firing, and tenure,
such as sexual harassment, discrimination, and substance
abuse. As issues change, new policies need to be developed,
communicated, and followed. And recent Supreme Court
cases are changing the legal landscape once again. In Davis
. Monroe County, for example, the Supreme Court estab-
lished that institutions are liable for failing to stop student-on-
student sexuzl harassment. Specific elements of due process
thar relate to sexual harassment might differ from substance

Due Process and Higher Education ix




abuse cases. To clarify the expectations of campuses and due
process procedures, many campuses are developing state-
ments of students’ rights and responsibilities or faculty codes,
such documents are not new on campus, but they are being
embraced more broadly. 1n addition, many campuses’ codes
or statenents were not previously enforced, hut there nowy
exists a greater effort to inform the community of both rights
and responsibilities. Due process is an importiant part of indi-
viduals' rights that they must be informed about.

Lid Stevens, associate professor and chair of the Depart-
ment of Criminal Justice and Social Sciences at Troy Srate
University, wrote Dre Process and Higher Education: A Sys-
teinic Approcch to Fair Decision Making (o address the dearth
ol resources on due process in higher education. Tt is as-
suredly a significant contribution to the tterature. Because this
territory is new for many administrators in higher education,
Stevens reviews a definition of this concept and describes s
evolution as a wegal principle. He provides a detailed analysis
of how due process is handled within the context of higher
education, examining differences within sectors. Last, he pre-
sents d new systentic frmework [or ensuring accurate execu-
tion, The case studies in the appendixes and on the ERIC
website (wwwe.eriche.org/reporisscencarios.htmf) provide a
mechanisi for teaching others about due process and help
individuals to better understand iniplementation of due
PLOCCSS.

Other monogriphs in the ASHE-ERIC Series may be of
interest o readers. Reconciling Riphts and Responsibilities of
Gollepes and Studernts by Annette Gibbs helps to shed liglt
on key issues such as free speech on campus, the right of
assembly, the rights of student organizations, and mandatory
drug tesung. Academic Freedom in American Higher Edi-
cation by Robert Poch reviews this concept historically and
within the current context; with tenure processes being
reevaluated on many college campuses, this monograph is
timely in its presentation of information on policy. Tenutre,
Promotion, and Reappointment by Benjamin Baez and John
Centra also focuses on the legal issues surrounding the
tenure process and covers issues such as contractual rights,
discrimination, and affirmative action. Last, Sexual Harass-
ment in Higher Education by Robert Riggs, Patricia Murrell,
and JoAnne Cutting presents the legal bases and origins of
sexual harassment and institutional responses. These mono-
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eraphs examine in detail all the key fegal issues affecting
higher education and offer pracrical solutions for addressing
them, Build your collection of resources and hegin training,
vour staff now, The Jonger your ciunpus waits, the greater
yvour chanee of liability.

Adrianna j. Kezar

Series Editor,

Assistant Professor of Higher Education, and
Director, ERIC Clearinghouse on Higher Education
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INTRODUCTION

Where luro ends, tyranny need not begin, Where law
ends, discretion begins, and the exercise of discretion
mery mean eithor beveficence or tvranny, either justice
or tnjustice, either reasonabileness or arbitrarinss,
(Davis, 1909, p. 3)

The key concept in most litigation pitting American institu-
tions of higher education against students, facully, or other
employees is the ideal of “due process.” Because colleges
andd universities can wield enormous direct and indirect
influence over the lives of those they employ and educate,
justification exists in the field of higher education for the
application of principles that can temper the potential for
abuse of discretionary power. Due process implies fairness
in the substance of the rules that govern and rationality in
the procedures by which decisions are made.

The Due Process Clause of the Fourteenth Amendment to
the UL S, Constitution has been interpreted to require that
before a state government inay deprive a citizen of life or
certain liberty and property interests, the citizen must be
provided with appropriate notice and a4 meaningful opportu-
nity to dispute the basis for that sanction. As an accused
crimittal is entitled (0 an adversarial trial before the imposi-
tion of punishment, before a state university may deprive a
student or a professor of constitutionally protected interests,
the accused is entitled 1o the essence of substantive and
procedural due process: a fair hearing. A similar {airness
requirement applying to private schools tuay arise under
tenets of contract law. Legally, and perhaps morally, it can
he said that before exercising its discretion to decide matters
of disputed fact, an institution of higher education, public or
private, should be guided by the principle of due process.

Over the past several decades, American courts have ex-
perienced an expiosion in the number of lawsuits filed to re-
dress an array of manifest grievances and perccived injustices.
Institutions of higher education have not escaped the impact

This publication is designed 1o provide accurate and authoritative infor-
mation in regard to the subject matter coverea. It is sold with the under-
standing that the publisher and author are not engaged in rendering legal,
accounting, or other professional service. If legal advice or other expert as-
sistance is required, the services of a competent professional person should
be sought.

Declaration of Principles, ABA
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of this explosion in litigation. As cducational degrees he-
come gateways to economic advancement and fuition costs
spiral, students and professors are more inclined o view
their relatic nships to higher education in legal and specifi-
cally contractual terms. It is therefore not surprising to sce
increased litigation involving colleges and universities. More
students challenge academic and disciplinary decisions in
the courtroom, more professors file lawsuits over issues in-
volving promotion and tenure, and heretofore unknown
grounds for legal action are rapidly developing. The legisla-
tive branches of the federal and state governments have
greatly expanded the opportunities for plaintiffs to sue in
response to discrimination based on gender and disability.
The courts have embraced these and other causes of action
that were unknown only a few decades ago. Although col-
leges and universities still win more cases than they lose, the
explosion in litigation can be expected to continue and insti-
tutions of higher education must be prepared for increased
judicial scrutiny.

A university may face legal action based not only on the
position it takes in a matter of disputed facts, but also on how
it arrives at that position. As professionals and administrators
in institutions of higher education face the challenges involved
inn properly deciding disputes with their employees and stu-
dents, they can find guidance in a line of U, §. Supreme Court
cases that describe due process in terms of the proper rela-
tionship between American citizens and their governiment. By
understanding the process that state governments are required
by the Fourteenth Amendment to provide, public as well as
private school administrators can discern a method for fair
inquiry that is appropriate in relation to their inherent discre-
tionary power. It remains for those administrators to apply the

principles of due process in good faith. When they do so. they

not only uphold the ideal of fundamental fairness but also
provide their schools with defenses to unwarranted litigation.
One of the hallmarks of a democratic society is the ability
of an aggricved citizen to legally challenge unfair or wrong-
ful conduct, but socicty pays a price when it encourages
broad access to the courts, Litigation, especially civil litiga-
tion, can be an expensive, disquieting, and agonizingly slow
process, An individual's life can be devastated, not only by 4
finding of liability in a lawsuit alleging suchy conduct as dis-
crimination or sexual harassment, but also simply by filing




such a case. A campus can he torn apart by even the threat
of litigation. In the wake of such a threat, reputations ard
careers can be irreparably damaged, and the sense of a uni-
versity community, built over decades or centuries, can be
suddenly injured or destroyed.

The fear of litigation has tempted administrators at some
institutions of higher education to spend unjustified amounts
of money, to award unjustified grades, and even to modify The fear of
long-standing academic requirements. A major source of this litigation
fear stems from uncertainty as to the requirements of the law,  pgs tempted
especially the responsibilities generated by the Fourteenth administva-
Amendment. Many professors and administrators at public
institutions of higher education realize that the Fourteenth

lors at some

. o institutions
Amendment requires due pr. “ess before the deprivation of bich
property or liberty interests, but they are confused about the of big F"r
practical steps that are therefore necessary. Similar problems education to
may arise for administrators at private cducational institutions spend un-

who know that actual or implied contracts between schools Justified
and studlents require that they proceed in a manner that the amounts of
law deems fair and reasonable, but find those terms uncom- money . ..
fortably vague when applied in real-life situations. Confusion
over due process and contractual requirements is further com-
plicated by the myriad of laws, policies, regulations, an ap-
parently conllicting ecourt decisions that form the body of law
governing higher education. Literally thousands of decisions
apply due process standards in specific educational situa-
tions, and “one can find cases on both sides of almost every
specific question of what process need be afforded” (us-
toles & Duerr, 1994, p. 2). Although such uncertainty in the
faw is disturbing for those who must make decisions, it also
illustrates the flexibility of the due process standard and the
fact that courts examine each case on its own merits when
determining what procedural safeguards are due.
A number of aathors have recently addressed the need
tor practical guidance in responding to disputes in higher
education (Bienstock, 1996; Cole, 1994; Hollander, Young, &
Geliring, 1995: Stoner & Cerminara, 1990). Others delve into
the fine points of specific issues in higher education that
commonly result in legal challenges, such as disputes about
tenure (Baez & Centra, 1995), discrimination with regard to
race and disability (Hustoles & Connolly, 1990; Kaufman,
199 1; Rothstein, 1991), and sexual harassment (Cole, 1990).
The intent of this report is to provide practical information
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that educators and administrators can use as they strive to
make fair decisions and comply with the law. Toward that
end, the constitutional and contractual requirements for due
process are examined in various kinds of cases that arise in
higher education, and a method is proposed by which fair
decision making may be obtained at all levels {from the
classroom to the committee meeting to the president’s of-
fice) within a university setting.

This report explores several themes. The first is that due
process is a flexible and evolving standard that can be mean-
ingfully applied in the context of higher education cases.
Due process is a broad touchstone for fairness and legiti-
macy. Without violating this concept, the same case could
be addressed by different universities in different ways. As
the courts examine the application of due process in higher
education, the inquiry involves fairness in the totality of the
circumstances, rather than strict compliance with rigid proce-
dural rules. Conceptualized as a principle of fairness, due
process becomes more than a constitutional requirement: It
can also provide a technique for resolving disputes and, in
institutional management, a method for meeting the consti-
tutional and contractual demands the law places on relation-
ships involving students, faculty, employees, and colleges.

A second theme of this report is that the courts, primarily
the U. S. Supreme Court over the past 30 years, have articu-
lated a workable and accessible due process scheme that
can be used for fair decision making in the specific context
of higher education. This broad scopé of the Supreme
Court’s conceptual scheme defies a complete quantitative
description, but its philosophy can be expressed and its
components ¢an be set out. The principle of due process
demands that an opportunity for a meaningful hearing be
offered to those who will be affected by official decisions
and that the hearing be conducted in a sensible and digni-
fied manner. Further, due process requires that the ultimate
decision reached by an institution of higher education be
trustwortliy, not an arbitrary exercise of the school’s discre-
tionary power. These attributes of due process imply an
inquiry based on an open-minded, good faith examination
of both sides of disputed facts, respect for the rights of the
parties involved, and a principled decision that is based
specifically on the information and facts elicited during
the inquiry.
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This report describes a systemic approach to due process
in higher education based on the literature and legal cases
addressing this crucial constitutional concept. The compo-
nents of this approach include, first, attention to substantive
concerns to prevent the ultimate decision from being arbitrary
and capricious. These substantive concerns include proper
notice to students and employees of the rules and regulations
by which they are expected to abide, the assurance that in
each specific case those regulations will operate reasonably
and fairly, and safeguards against institutional bias.

The second part of the systemic approach described here
addresses the procedural aspect of due process. To assure
that the case proceeds in accordance with the principles of
due process, an administrator in higher education begins
with an analysis of the nature of the case to decide the ap-
propriate level of overall procedural complexity. Some cases
involve facts in such dispute and consequences so serious
that trial-like methods and adversarial proceedings are re-
quired. In other cases, less procedural complexity is justi-
fied, and methods for hearing the facts can be less formal.
For example, disciplinary cases involving students generally
require far more due process protection than inquiries into a
student's academic competence. Although a student who
challenges a professor’s evaluation may be entitled to an
informal hearing, the courts very rarely disturb a university’s
assessment of a student’s academic competence. On the
other hand, the consequences involved in a dispute over an
alleged sexual assault by one student against another are so
serfous that a university hearing that resembles a trial may be
necessary before the imposition of discipline. The judgment
as to the appropriate level of procedurai complexity required
in a given case is the first of many discretionary decisions
that must hbe made with respect to the procedure that will be
observed at the hearing.

The second step toward procedural due process involves
the selection of an appropriate, unbiased decision maker for
the case at hand. Depending on the seriousness of the case
and the potential bias involved, decisions in a4 case may be
made by a classroom professor, a department chair or dean,
an established or ad hoc committee, an institutional adminis-
trator, or, in rare cases, by someone from outside the univer-
sity community. At some schools, existing regulations spec-
ify who must decide certain types of cases; these regulations

Duce Process and Higher Education




should always be strictly observed. More often, however, the
mechanics of due process are left to the discretion of educa-
tional administrators, who must guard against institutional or
personal bias as facts are explored and decisions rendered.

The remaining step toward obtaining procedural due pro-
cess can be divided inio three parts: (a) the provision of
safeguards to ensure proper notice; (b) procedures to pro-
vide a fair hearing; and (c) for purposes of truly systemic
due process, safeguards that provide access to a meaningful
appeal mechanism. In othier words, the final consideration in
seeking procedural due process involves decisions about
appropriate procedural safeguards before, during, and after
the hearing in each case. :

Strong reasons exist for colleges and universities to incor-
porate a rigorous due process standard in all official in-
quiries and practices. As indicated, due process claims are a
part of most litigation involving institutions of higher educa-
tion. Good faith adherence to the requirements of this con-
stitutional principle can effectively shield not only the uni-
versity from unjustified legal action, but also individual
administrators and professors as they underteke the crucial
academic and disciplinary decisions that are the essence of
their employment. By implementing institution-wide, or
systemic, policies based on an application of constitutional
due process principles as a method of inquiry, universities
create defenses against unwarranted litigation. In short, al-
though due process is the legal sword with which unfair
institutional conduct may be attacked, it is also a potential
shield against unfair legal action.

When professors, department chairs, deans, and other ad-
ministrators in higher education use due process as the touch-
stone for resolution of academic disputes, they also have the
opportunity to facilitate what has been called “therapeutic
jurisprudence” (Wexler & Winick, 1991). This perspective
examines the effects of participation in the legal or quasi-
legal process and suggests that such participation, quite
apart from the decision rendered, has a por crful effect.
“People are affected by the way in which decisions are
made, irrespective of what those decisions are” (Tyler, 1996,
p. 7). The closing theme of this report is that due process,
by providing the opportunity for meaningful participation in
a dignified proceeding, engenders an outcome that the par-
ties can more easily perceive as trustworthy and just. These




attributes (participation, dignity, and trust) can increase indi-
vidual and collective receptivity to decisions rendered in
higher education. This outcome may be equally as important
as conforming those decisions to the requirements of consti-
tutional and contract law.

Without question, modern courts will reverse educational
decisions that clearly violate constitutional rights. Even deci-
sions based on academic expertise cannot withstand judicial
scrutiny when shown to be motivated by ill will or bad faith
unrelated to academic performance (Cole, 19949). In a line
of cases requiring that due process be afforded by state-
supported institutions, the Supreme Court responded to the
need for practical guidance in the resolution of disputes that
arise on campus. The Court set out a philosophy based on
the fair selection of adaptable due process procedures and
thus articulated a method by which a myriad of difficult edu-
cational decisions may be made. Rather than viewing the
requirement of due process as a barrier or a lawyer’s trap,
professionals at all levels of higher education can share in
the development of systemic methods for fair decision mak-
ing that not only protect institutions from legal liability, but
also actually lead to justice und the opportunity for greater
institutional and personal integrity.

After describing the academic and historical development
of due process in the context of higher education in America
and some of the fundamental concepts involved in the ap-
plication of due process, this report offers an apprcach to
the implementation of this constitutional ideal. It presents a
systemic method for operationalizing substantive and proce-
dural due process, describing various procedural safeguards
that may be appropriate in hearings conducted by colleges
and universities. The repor: concludes with brief observa-
tions concerning the psychological consequences of partici-
pation in official hearings and speculation on how justice
and even therapeutic outcomes may result from the imple-
mentation of systemic due process in institutions of higher
education.
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AN OVERVIEW OF DUE PROCESS
IN HIGHER EDUCATION

The Literature on Due Process

The literature addressing the subject of due process of law
and its relationship to higher education can be divided into
several distinet categories. The first of these categories in-
volves literature concerned with the development of the
concept of due process from historical, theoretical, and aca-
demic perspectives. A second category could be labeled
“law-related” or “case-related” literature, including the legal
cases themselves and law review articles and journals that
analyze administrative and criminal law. The audience for
this substantial- body of work has been the legal community.
Recently, efforts have been made to make this attorney-
oriented literature more accessible to those not trained in
the law. This practical, general information on the legal and
constitutional requirements applicable to institutions of
higher education, and especially the requirements of due
process, constitutes a third category of the relevant literature.

Academic perspectives

To apply the principles of due process in specific situations in
higher education, one must possess some understanding of
the historical development of limitations on sovereign author-
ity. A number of erudite and scholarly works trace this con-
cept back to its early English origins and reflect on the philos-
ophy of governance that due process embodies. For purposes
of American higher education, perhaps the finest overall col-
lection of essays in this category is contained in a book in a
series published by the American Society for Political and
Legal Philosophy, Due Process (Pennock & Chapman, 1977).
Several of the essays in the book directly address, or use case
examples involving, due process in higher education. Other
important works in the general category of scholarly essays
include those by Bailyn (1967), Haines (1930), Perelman
(1967), and Rawls (1971).

Encompassed in the broad category of general back-
ground information on due process as it affects higher edu-
cation are works addressing specific topics such as sexual
harassment, discrimination based on disability, tenure, and
dismissal. Cases involving these topics may or may not raise
procedural due process issues, depending on the facts in the
case. For example, as described in more depth later, cases in
which a professor is denied tenure after undergoing a fair
and comprehensive review or a professor without tenure is
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not relured after her contract expires may not involve issues
of procedural due process. But when those decisions are
based, even in part, on choices between differing versions
of the relevant £ ts, an inquiry into those facts, in accor-
dance with the principles of due process, becomes critical.
In such cases, it is necessary for those exercising profes-
sional discretion to understand the substantive elements
involved in specific legal topics. The rapidly developing law
regarding sexual harassment in the workplace, and new
statutory protection against discrimination, for example,
involve traditional due process principles in specific con-
texts. Among the references at the conclusion of this report
are sources describing legal issues that frequently become
the subject of due process hearings in higher education.

Case-related literaiure

A second category of literature addressing.due process and
higher education began to emerge during the 1960s in re-
sponse to the civil rights movement and a number of cases
involving students’ rights of the time. A -groundbreaking case,
Dixon v. Alabama State Board of Education (1961), awak-
ened the courts to the existence of constitutional rights on
college campuses. In response, 2 number of legal scholars
began to explore issues involving due process and institu-
tions of higher education in law reviews and legal journals.
The best examples of these types of articles include “The
Constitution on the Campus” (Wright, 1969) and “The Student
as University Resident” (Van Alstyne, 1968). Although these
articles are somewhat dated, they provide useful background
information on the application of dae process in the field of
higher education. :

Over the decades since Dixo#, the U.S, Supreme Court
has announced or clarified the due process rights of univer-
sity professors and students on several occasions. In the
early 1970s in Board of Regents of State Colleges v. Roth
(1972), the Court held that unless a nontenured university
professor could demoustrate that he had congtitutionally
protected interests in addition to his one-yecar contract, he
had no right to a hearing before the decision not to renew
that contract. In a companion case, Perry v. Sindermann
(1972), however, the Court ruled that a professor in a uni-
versity systemt without a formal tenure policy could rely on
an informal understanding regarding continued employment,
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and that this expectation could create a property right pro-
tected by due process.

In the mid-1970s, the Court clarified the requirements of
minimal due process for the discipline of students in Goss .
Lopez (1975) and the scope of school officials’ “qualified good
faith immunity” from legal liabili - for the violation of students’
civil rights in Wood v. Strickland (1975). Later in that decade,
the Court reversed its trend and began to circumscribe stu-
dents’ due process rights in higher education cases. In Board
of Curators of the University of Missouri v. Horowitz (1978), the
Court refused to enlarge the role of the judiciary in the aca-
demic conmmunity, holding that a student dismissed from med-
ical school for academic reasons was not entitled to a hearing,
This position was reaftirmed in Regents of the University of
Michigan v. Ewing (1985), which did not foreclose all “aca-
demic challenges™ in higher education but raised a high stan-
dard for success in such cases. These decisions generated nu-
merous legal articles, the best of which include “Judicial
Intervention in the Student-University Relationship: Due Pro-
cess and Contract Theories” (Latourette & King, 1988), “*Acu-
demic Challenge” Cases: Should Judicial Review Extend to
Academic Evaluations of Studenis?” (Schweitzer, 1992), and
“The Contract to Educate: Toward a More Workable Theory of
the Student-University Relationship”™ (Nordin, 1980). Also of
note is a fascinating argument for the expansion of the rights
of students who face disciplinary charges. written by 4 lawyer
who was himself accused of serious misconduct while a uni-
versity student, “University Disciplinary Process: What's Fair,
What's Due, and What You Don't Get” (Picozzi, 1987).

A subcategory of this case-related or “case-generated” lit-
erature inciudes a number of journals and reports devoted
to issues involving law and education. Over the past two
decades, information and analysis related to education law
have been offered in such journals as The Journal of Law
and Education and The Journal of College and University
Law. More specifically, the Higher Education Administration
series of College Administration Publications publishes quar-
terly “Reporters,” including “The Student and the Courts”
and *The College Administrator and the Courts.”™ which
provide synopses of the range of legal decisions affecting

*Available from College Administration Publications, Inc., P.O. Box 15898,
Asheville, NC 28813-0898.

Dute Process and Higher Education




higher education. These journals and reports are directed
toward university attorneys and other lawyers who special-
ize in education law. as well as toward administrators in
higher education,

Another important source of legal information addressing
due process and higher education is actual court decisions.
While some cases are difficult to comprehend, many U. S.
Supreme Court decisions addressing higher education can be
read as logical, erudite essays describing specific applications
of the requirements of due process, To gain what is later re-
ferred to in this report as “constitutional competence,” all
academicians, particularly administrators in the ficld of higher
education, should be familiar with the landmark due process
cases. There is probably no better way to gain this familiarity
than by going straight to the source and reading the words of
the Supreme Court.

Practical literature

A third category of literature addressing due process and
higher education, arguably distinct from the previous cate-
gories, is the growing bady of work that intends to translate
the theoretical, academic, and legal literature into practical
information that educational administrators and teachers can
use daily. Tenure, Promotion, and Reappointment: Legal and
Administrative Implications (Baez & Centra, 1995) in the
ASHE-ERIC Higher Education Reports series and Selected Legal
Issues Relating to Due Process and Liability in Higher Educa-
tion (Cole, 1994) are excellent examples of such literature.
Other outstanding works in this category of literature can he
found in the Higher Education Administration series, including
The Dismissal of Students With Menial Disorders: Legal Issues,
Policy Considerations, and Alternative Responses (Pavela,
1985), A Practical Guide to Legal Issues Affecting College
Teachers (Hollander et al., 1995), and A Guide to Conduciing
a Hearing in a Higher Education Setting (Bienstock, 1996).

It is not necessary to comprehend the entire body of liter-
ature addressing due process to appreciate and apply the
concept. Due process is a flexible concept, with different
requirements in different circumstances at different times.
Secmingly small details in a case may change a court’s view
as to precedent cases and applicable rules. It is better to
cultivate a broad understanding of the requirements of due
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process in higher educaiion than to rely on specific cases or
immutable procedural regulations.

The Historical Development of Due Process

Much has been written about the importance of due process
and the right of citizens to be free from arbitrary or unrca-
sonable governmental action (Dunham, 1965; Howard, 1968:
Pennock & Chapman, 1977; Perry, 1964). Due process is a
central concept in the American constitutional tradition, an
iclea that assumes the existence of conflicts between the gov-
ernment and citizens and the resolution of those conflicts
through lawful proceedings (Miller, 1977). The first written
source of the concept is the Magna Carta, the Great Charter
of 1215, by which the British king agreed to grant certain
procedural rights to English barons. This grant acknowledged
that the king was not all-powerful and resulted in the theo-
retical and judicial development of the right called “substan-
tive due process™ (Miller, 1977).

References to the term “due process of law” are rare in
English legal writing (Marshall, 1977). In a classic work, Sec-
ond Parit of the Institutes of the Laws of England, Sir Edward
Coke extracted the term from the Magna Carta’s reference to
per legem terrae or “the law of the land” (1671, p. 40). Over
the past century, however, due process has become a dis-
tinctly American concept. As justification for their overthrow-
ing the English crown in the Revolutionary War, the American
colonists referred to Lord Coke, to the English common law,
and to the Magna Carta. Upon winning independence, the
American founding fathers placed due process protection in
the Fifth Amendment to the Bill of Rights, setting the stage for
the development of the concept by the U. S. Supreme Court
(Bailyn, 1967).

The earliest American cases dealing with the Due Process
Clause of the Fifth Amendment conceived of the phrase as a
limitation on the power of the federal Congress. Rather than
arbitrarily taking a citizen’s life, liberty, or property, the gov-
ernment’s actions are required to bear a strong relationship
to the achievement of legitimate governmental interests and
to proceed according to the forms that evolved over cen-
turies of English common law (Corwin, 1948). The principles
of justice that had developed under the common law were
held inviolate, and throughout its history, the Supreme Court
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has used the right to due process as a limitation on the ex-
tent to which the law was allowed to alter the procedures in
which those principles were embaodied. The legal develop-
ment of the concept of due process did not begin in carnest
until after the Civil War, when the Fourteenth Amendment’s
Due Process Clause granted citizens protection from state
governments, ‘The courts ultimately seitled upon the position
that the Constitution does not guarantee life, liberty, or
property to citizens but that those interests may not be
abridged without due process (Baez & Centra, 1995).

The Supreme Court headed by Chief Justice Earl Warren is
credited with the “due process revolution” of the 1960s and
1970s that gradually applied most of the protections in the
Bill of Rights to the enforcement of criminal laws by state
governments (Zalman & Siegel, 1997). The Warren Court's
concern with civil libertics also led to creative and unprece-
dented interpretations of due process that allowed judicial
intervention in a wide range of disputes that had previously
been considered private. The Warren Court refined, some
would say re-defined, the method by which the requirements
of due process should be measured (Wolte, 1991).

To determine the scope of due process, the Supreme
Court has traditionally looked to three sources that are suc-
cinctly identified in /i ve Gaudt (1967). First, what the Court
calls the “scttled usages and modes of proceeding” are used
as the standard for any governmental procedure by which
constitutional rights may e infringed—the customs and ex-
pectations established by the people over the centuries. Sec-
ond, the Court micasures the seriousness of the citizen's po-
tential loss in terms of the “fundamental principles of liberty
and justice [that] lic at the hase of all our civil and political
institutions"—the philosophical ideals of cquality and {ree-
dom underlying the Declaration of Independence and the
United States Constitution. And third, the “character and re-
quirements of the circumstances presented in each situation”
must be considered (p. 68). ‘Thus, due process refers (o a
“fundamental” fairness that incorporates, but has not been
limited to, most of the protections of the Bill of Rights (Zal-
man & Siegel, 1997). Thus, the relatively narrow character of
lue process was transformed by the Warren Court into “a
blank check for judicial notions of justice,” and the breadth
of modern due process, in both criminal and civil cases, is
unjustified (Wolfe, 1991, p. 223).
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The concept of due process has been held to protect or
create 4 nuinber of controversial “riglhts” that are not ex-
pressly stated in the Constitution. The Court has occasionally
used a mameal law approach, finding some cights so impor-
tant that they are protected even if they are not mentioned
in the Constitution CTribe, 1973). Under this approach, the
government has been prohibited from interfering with the
“right to privacy,” which protects, for example, the right (o
have an abortion or to use contraceptives and other free-
doms involving intimate association. The Warren Court's
explosive development of due process protection reached its
peak in the 1970s in cases such as Goldberg v, Kelly (19703
and Mathews 1. Eldridee (19706), These administrative law
cases extended the authority of due process substantively
and procedurally. Substantive due process prohibits the
government from making completely arbitrary decisions that
would result in a citizen's loss of protected liherty or prop-
erty interests, and it generally requires that the government
demonstrate a legitimate reason for its actions.

In addition to the requirements of substantive due process,
the government may deprive a citizen of protected liberty or
property interesis only in accordance with (air procedures. In
criminat cases, the Supreme Court includes the protections
found in the fundamental provisions of the Bill of Rights as part
of the procedure it demands from the tederal government and
in prosecutions by the states (Zalman & Siegel, 1997). But al-
though procedural due process is required, there is no rigid
formula for its delivery. Consider, for example, the flexibility
found in wne Sixth Amendment right to a jury trial. Procedural
duc process, as required by the Fourteenth Amendment’s Thue
Process Clause, demands that states provide juries in criminal
cases. but the UL 8. Constitution does not require that jurors be
unanimous in their verdict and allows jurics to comprise fewer
than 12 persons (Klotter & Kanovitz, 1995). The substantive re-
quirement that a jury be provided is subje<t to different meth-
ods of procedural implementation by the states. The Supreme
Coutt, in In re Gault (1967), held that juveniles facing charges
ol delinquency were entitled to considerable due process pro-
tection but that it did not include the right to a jury. Due pro-
cess is a standard that vares in application depending on the
nature and circumstances of each case in which it is invokecl.

Since the Warren Court's expansive application of the
Due Process Clause in the 1970s, the Supreme Court has
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continued to explore the meaning and relevance of this
dynaniic concept. Much of this development has come in
the field of administrative law, where due process is a pri-
mary source for the regulation of administrative agencics.
With the risc of the “administrative state” and the increasing
rulemaking and «djudicative power in a4 host of administra-
tive bodics, due process continues to play a crucial role in
limiting the power of the federal government,

It can accurately be said that the concept of duce process
has seen gradual, sustained development since the signing
of the Magna Carta in 1215. Due process has become one of
the fundamental principles of American law, and it is ap-
plied by the courts in a myriad of situations. In cach situa-
tion, however, the requirements of due process depend on
the nature of the interests at stake. The art of applying this
flexible standard has very practical consequences in the
cortext of higher education.

Fundamental Concepts of Due Process

The laws by which the American government operates are
required by the constitutional principie of suhstantive due
process to be cquitable and reasonably clear. Similarly, the
procedures used to implement the laws must be rational and
appronriate, or o violation of procedural due process may
oceur. When courts examine university decision making o
determine compliance with constitutional standards, require-
ments for both substantive and procedural due process are
considercd. To determine the appropriate depth of the proce-
dural safeguards to be employed in any pasticular case, the
courts first look to see whether interests protected by the Duce
Process Clause of the Fourteenth Amendment aie involved.
They may be “liberty” or “property” interests, and these terms
have distinet legal significance. If the constitutional righ's of
students or university employees aie implicated, the courts
then consider the specific facts of cach case. When courts
address due process claims, they trequently emphasize that
the very nature of due process negates any concept of inflexi-
ble procedures universally applicable in every imaginable
situation, Instead, they hold that, at 2 minimum, the depriva-
tion of a protected interest must be preceded by notice and
an opportunity for a hearing appropriate to the nature of the
case (Latourctte & King, 1988). This section examines the
underlying concepts that enter into this determination.
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Substantive due process
Academic or disciplinary decisions that are not based on
facts or evidence but are motivated by bad faith, arbitrari-
ness, or capriciousness have traditionally been held to vio-
late substantive due process in higher education (Schweitzer,
1992; see also Conmnelly v. Universily of Vermont [1995],
Greenhill v. Bailev[1975), and Bernard v. Inbabitants of
Shelburne [1913]). A number of recent decisions have aug-
mented this traditional standard, holding that no substantive
due process violation exists as long as there is a rational
basis for a university's decision (Latourette & King, 1988).

In the context of higher education, substantive due process Optimal
involves the overall fairness of a school’s regulations and poli-

, , , b , university
cies as well as the fairness of their operation in each particular .
. : L : , regulations
case. It makes little sense for a university to provide elaborate
and codes

procedural steps, carefully ensuring that a student is aliowed
to present his or her case and respond to adverse evidence, Of ‘fonduCt
without ensuring that the ultimate decision in the case is actu- strike a
ally based on the evidence that was presented, If, for exampie, balance be-
a university dean or president simply disregards the testimony — iween speci-
and evidence elicited at a due process hearing and arbivarily  ficity and
imposes an unjustified penalty on appeal, then whatever pieo- ﬂexibility,
cedural safeguards may have previously been provided be-
come meaningless, Substantive due process requires comypre-
hensive fairness when the case is reviewed inits totality.

To meet the requirement for substantive duc process,
colleges and universities must continuattly retine their disci-
plinary codes and mechanisms in light of evolving constitu-
tional requirements. Optimal university regulatons and
codes of conduct strike a halance between specificity and
flexibility. They clearly specity what kinds of conducr are
prohibited and explain what steps will be taken when stu-
dents or employees engiage in prohibited conduct. At the
same time, well crafted university policies provide adminis-
trators with discretion in how they go about hearing and
resolving disputes. Codes of conduct that are too detailed
may frustrate attempts to provide the flexibility that atlows
for the provision of meaningful duc process,

An administrator's first duty in the practical application of
substantive due process is (o comprehend his or her institu-
ton's existing scheme Tor the resolution ol disputed facts,
The rules that govern the provision of due process may be
focated in a variety of documents. Student and faculty hand-
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books, college bulletins, official memoranda, and even indi-
vidual course syllabi may contain binding contractual obliga-
tions encompassed by substantive due process It is the duty
of the university administration, i consultatios with legal
counsel, to create reasonably cleart, accessible policies gov-
erning the provision of due process, to disseminate this in-
formation throughout the institution, and to follow pub-
lished regulations, even if they go beyond the constitutional
requirements of procedural due process.

Most institutions of higher education have relatively well
developed polici s and regulations governing matters of
tenure, misconduct by employees, grievances, and other “pro-
fessional” issues compared with those describing the due pro-
cess rights of students. Much of the discussion in this report is
therefore devoted to issues of due process for students, which.
does not mean that the approach described in this report can-
not be applied to university emplovees and faculty members.
No code, union contract, or set of regulations could possibly
specify the requirements of due process for every possible sit-
uation. Because the requirements of due process are flexible,
adminisirators are frequently required to exercise professional
discretion with respect to specific procedural safeguards, even
when guided by published procedures.

Substantive due process also requires an unbiased deci-
sion maker. Whether the ultimate decision in a case is made
by an individual or a panel, that decision should rest on the
evidence adduced at the hearing rather than on extraneous
considerations or preconceived conclusions. In rare cases,
the requirement that ~ school's decision be unbiased may
require the involvement of someone from outs:de the uni-
versity comniunity.

Procedural due process

The requirement for procedural due process refers to the
need for an appropriate hearing format under which fair
decisions can be made. While substantive due process re-
quires consideration of the fairness inherent in an entire
proceeding, procedural due process involves a range of
safeguards, or preventative steps, that are necessary and
appropriate to allow the matter to be heard in the depth
called for by the nature of the case. Procedural due process,
in other words, involves consideration of each discrete step
that led to the result in a particular case.
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In the context of higher education, courts first look for
compliance with the steps prescribed by an institution’s ex-
isting policy. When an institution, public or private, prom-
ises o provide certain safeguards or procedures before tak-
ing action against a student or employee, the courts usually
require strict compliance. For example, even if the nature
of a case is not so sericus that constitutional due process
would require that a student be provided with legal counsel,
when school regulations state that this safeguard will be
provided, the courts usually require counsel as a require-
ment of procedural due process.

Beyond the procedural requirements specified in university
regulations, the determination of which specific procedural
safeguards are necessary in a given case requires careful con-
sideration of the nature cf each case and the range of proce-
dural steps that could be used to obtain a just result. Selecting
appropriate procedural safeguards and rejecting unnecessary
steps in the process is an art, requiring informed judgment,
discretion, and integrity. The words of Justice Felix Frank-
furter in Joiit Anti-Fascist Refuigee Committee v. McGrath
(1951) are often quoted to emphasize that the nature of due
process is “not a mechanical instrument,” but “a process.” This
process may include such safeguards as the right to counsel,
the right to a recorded hearing, or the right o a written hear-
ing decision, or it may encompass none of these rights. The
exact steps necessary in the process are contingent on the
factual situation, the available alternatives, and. as Frankfurter
put it, the "balance of the hurt complained of and good ac-
complished” (p. 163).

Ohviously, the concepts of substantive and procedural
duc process influence and overlap each other. The courts
generally regard substantive due process as more important
than any specific procedural protection. Thus, cven if a
school violates its own rules and due process requirements,
a court may overlook this problem if it finds that substan-
tively, the process provided by the school was appropriate
and fair (see Nash v. Auburn University, 1987).

Liberty and property interests

As indicated earlier, to determine the extent of the process
due, one must consider what is at stake in the particular case
or the seriousness of the potential loss. In all but the most
serious criminal cases, this determination means the kind of
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regulations,
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pus policy
statements,
contract
Pprovisions,
and even
unwritten
mutual
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standings
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property
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that are
protected by
due process.

“liberty interest” or “property interest” involved znd the seri-
ous.iess of that interest. These terms have specific meanings
in the jurisprudence of due process. A liberty interest pro-
tected by the Due Process Clause includes more than being
free from physical restraint. Among the various liberty inter-
ests the courts have recognized are interests in retaining cus-
tody of one’s children, in retaining national citizenship, and
in retaining one's license to practice a particular profession.
More relevant in the context of higher education are pro-
tected liberty interests such as engaging in constitutionally
protectec! speech, associating with fellow students or col-
leagues, seeking employment, and maintaining one’s good
name and reputation (Rubin & Greenhouse, 1983).
“Property,” for purposes of due process, not only includes
the money or possessions one has acquired, but also can
refer to “entitlements,” such as the legal interest in the con-
tinuation of welfare or social security benefits, the continua-
tion of utility services supplied by the government, or reten-
tion of one's driver's license (Klotter & Kanovitz, 1995).
Property interests are not created directly by the U. S. Con-
stitution but must flow from and he defined by an existing
rule (as'in a school regulation) or an understanding that
stems from an independent source such as a state law or a
contract. In legal terminology, a protected property interest
is said to “attach” to any such understanding. In the setting
of higher education, protected property interests have at-
tached to the continuation of a professor’s employment by a
state university when the professor could demonstrate a
legitimate claim based on a contract or on tenure. Students
have property interests in the continuation of public educa-
tion once accepted in a state university. Additionally, the
courts find cembined liberty and property interests in the
continuation of enroliment in public education that will lead
to certain professional degrees, such as in medicine or law.
This heightened protection explains why many of the lead-
ing due process cases in higher education involve students
in law school or those pursuing medical degrees.
Institutional tenure regulations, written campus policy state-
ments, contract provisions, and even unwritten mutual under-
standings can create property interests that are protected by
due process. In Perry v. Sindermann (1972), the Supreme
Court recognized the protected property interest possessed by
a nontenured professor who was able to prove that a univer-
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sity had an unwritten, but clearly demonstrable, tenure policy
that was not followed in his case. The professor was thus
entitled to a due process hearing before being terminated for
his teaching job. In Board of Regents of State Colleges v. Roth
(1972), however, a professor who had only a 1-year contract
and no reasonable expectation that the contract would be
renewed was not entitled to a hearing when his contract was
not renewed. In other words, Roth had no propetty interest in
continued employment. This case illustrates that at many insti-
tutions, and under the law of some states, nontenured univer-
sity employees serve “at the pleasure of” or “at the will of” the
controlling board or president and do not have constitutional
due process rights. An institution may separately create these
rights contractually with a written document or through its
policies or procedures (Hustoles & Duerr, 1994).

The depth of due process protection
When a protected liberty or property interest is found to exist,
the depth of the process that is due in any given case varies,
depending on the nature of the case and the seriousness of
the property or liberty interest at hand. Where, for example, a
case involving the continuation of employment tumns on the
testimony of a single witness and indications are that the
witness may be biased, the opportunity o directly confront
and cross-examine that witness may be required. But where
the proof in the case is less tenuous or where lesser interests
are at stake, the courts allow considerable restriction of the
right to cross-examine witmnesses. Some courts, for example,
have required students or teachers accused of misconduct to
submit proposed questions to a hearing officer, who then
conducts the examination of witnesses as he or she sees fit
(Rubin & Greenhouse, 1983). The questioning of witnesses
could even be conducted by the hearing officer outside the
presence of the person being provided a hearing, who could
Liter be provided with a summary of the adverse testimony.
All the Ssupreme Court has said definitively is that procedural
due process requires, at a minimum, that the deprivation of a
protected property or liberty interest “be preceded by a notice
and an opportunity for a hearing appropriate to the nature of
the case™ (Rass v Pennsylvania State University, 1978, p. 153).
Public university administrators must therefore consider
the nature and seriousness of cach case they confront and
adapt hearing procedures to the particular circumstances
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involved. This process involves balancing the interests of the
person receiving due process against the interests of the
university in efficient, expeditious hearings. Because both
these interests may be substantial, the administrator must
usually factor in the value of any particular safeguard (such
as the right to an attorney or the right to cross-examination)
in preventing an erroneous decision. This “balancing test,”
formulated in the administrative law cases of Goldberg and
Mathews, assists in determining the applicability and depth
of particular due process safeguards. According to the Court
in Mathc:vs:

Identification of the specific dictates of due process gen-
erally reqitires consideration of three distinct factors:
First, the private interest that will be affected by the
official action; second, the risk of an erroneous depri-
vation of such interest through the procediires used,
and the probable value, if any, of additional or substi-
tute procedural safeguards; and finally, the Goverin-
ment's interest, including the function involved and the
Siscal and administrative Dirdens that the additional
or substitute procedural requirement would entail.
(1976, p. 335)

This formula can be simiplified. To determine whether a
particular safeguard is due, one first balances the govern-
mental interest against the private interest involved. In other
words, what the government stands to lose is compared
with what the citizen has at stake. If one of these interests
completely eclipses the other, the analysis is simple. But
when, as is usually the case, both interests are significant,
the formula becemes more complicated. One must then
consider the chances that an incorrect decision might result
from whatever procedure the government proposes or has
in place, and bow much that risk could be reduced by in-
stead using the additional procedural protection urged by
the citizen. If the process suggested by the citizen could
euasily be provided by the government (i.c., be provided in
an cconomical and administratively simple manner) and that
change would clearly result in more accurate decision mak-
ing, then the citizen's position should prevail under the bal-
ancing test. On the other hand, if a safeguard sought by the

citizen would place an undue economic or administrative
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burden on the government and the use of that safeguard
would not appreciably increase the chances that a correct
decision would result, then the government’s existing proce-
dure should remain in place.

Public and private institutions
For purposes of litigation addressing the denial of rights, the
distinction between public and private universities is largely
a distinction between proceeding on grounds of due process
and an action based on contract theory. The development of
case law has expanded the responsibility of public colleges
to meet the rigorous standards ol both procedural and sub-
stanive due process (Latourette & King, 1988). At the same
time, the rights of students at private schools have grown
substantiaily as courts have increasingly recognized an im-
plicd contract requiring that colleges act reasonably toward
those they have agreed o educate. Although some courts
have extended constitutional protection to students at pri-
vate schools and the courts increasingly analyze cases in
higher education in contractual terms, a fundamental legal
difference remains between public and private universities.
As noted, a public university is an arm of state govern-
ment and therefore falls under the legal authority of the Due
Process Clause of the Fourteenth Amendment. When cases
against public universities are brought, the required “state
action” is present and a plaintff can legitimately allege that a
constitutional right has been violated. Specifically, the Four-
teenth Amendment protects individual rights and liberties
from arbitrary infringement by state government, and when
an alleged deprivation of a protected interest results from
action "under color of state law.” a legal cause of action ex-
ists. This cause of action is quite different from a cause of
action based on contract theory. A student’s admittance to a
private university iniplies & contract that if he or she pays
the required fees and complies with the academic require-
ments prescribed by the school, he or she will be awarded a
certain educational degree. Although a private school has
the legal authority to discipline or even expel the student if
he or she breaks the rules or is academically deficient, the
school hus the basic contractual obligation to act in a reu-
sonable manner; a private college cannot legally deny a
student a degree on arbitrary or unreasonable grounds. This
same contract theory applies to legal action by professors or
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employees of private institutions. Increasingly, the courts
analyze both private and public school cases in light of the
principles of contract law (see Ross v. Pennsylvania State
University, 1978). The provisions of the implied contract
between universities and students are found primarily in the
official documents promulgated by the school. To determine
the process due in a particular case, the courts carefully ex-
amine a school’s student and faculty handbooks, statements
of policy, and rules and regulations. A university may also
be bound by the procedural precedent it established in pre-
vious cases, even if its procedures are unwritten.

Although students at public universities have legal grounds
for due process claims beyond those of students at private
schools, administrators at private colleges cannot ignore the
courts' constitutional interpretations. When a private school
publishes its intent to provide due process in academic or
disciplinary matters, it will be held to the same substantive and
procedural standards required of public schools. Even when a
private school does not promise due process, the reasonable-
ness requirements of contract theory increasingly mirror the
due process requirements of constitutional law. Americans
often become so obsessed with questions of constitutionality
that they give insufficient attention to considerations of wise
policy (Wright, 1969). In the context of higher education, a
wise university may well make a prudential judgment that it
ought to give its students greater freedom, or more procedural
protections, than the Constitution demands of it (Wright, 1969).

Student due process rights

Although the development of due process in the context of
higher education has involved all members of the university
community, the courts have placed special emphasis on the
nature of the relationship between students and colleges
(Wright, 1909). This relationship involves distinctive histori-
cal precedents, pesychological constructs, and legal theories.
The traditional view was that the university stood in loco
pdarentis to the student. Under this legal doctrine, a school
acted in the role of a parent and was assumed to possess
the power to discipline wayward students for their own
good. Because the courts respected this refationship, it was
rare for a judge to intervene in educational decision making,
and universities were allowed to have vague rules governing
students’ conduct. With the advent of the civil rights move-
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ment and increasing judicial concern for individual constitu-
tional rights, however, significant changes occurred.

in Dixon v. Alabameu State Board of Education (1901),
court examined the expulsion from a public university of a
group of Black college students who protested racial segre-
gation policies in Montgomery, Alabama, by participating in
marches and demonstrations. School regulations authorized
expulsion for “conduct prejudicial to the school and for con-
duct unbecoming a student or future teacher in schools of
Alabama, for insubordination and insurrection, or for inciting
other pupils to like conduct.” The federal court of appeals
for the ¥ifth Circuit focused on the vagaries inherent in this
language and the failure of the school to provide the stu-
dents with any type of hearing in ruling that public universi-
ties must generally observe the requirements of due process
before imposing disciplinary sanctions on students. Dixon
brought about a new era of respect for the constitutional
rights of students, fundamentally changing the relationship
between students and institutions of higher education.

The response of many colleges and universities to Dixon
and the subsequent cases adopting its mandate for due pro-
cess has been to adopt increasingly detailed and precise
codes of student discipline, with the result that the disci-
plinary systems on miany campuses have become “mired in
legalistic disputes over rules of evidence” (Lamont, 1979, p.
85). This problem has been blamed in part on college and
university attorneys who fail to explain to campus officials
that court cases describing due process requirements do not
necessarily demand the full-blown adversarial hearings that
now prevail at some institutions of higher education (Pavela,
1989). Although it is better to err on the side of providing too
many procedural safeguards rather than too few, due process
inquiries can be efficient, even clegant proceedings, using
procedures that sharply focus the hearing on precise issucs.

In attempts to avoid unconstitutionally vague regulations,
many urdversities attempt to spell out exactly what conduct
is unacceptable and exactly what procedural rights and safe-
guards will be provided to students who are charged with
misbehavior. The conventional wisdom has been that o
treat all students fairly and to avoid charges of unequal treat-
ment, a single procedural scheme should be adopted for all
incidents of misconduct and that this scheme should be
strictly followed in each case.

With tbe
advent of
the civil
rights mouve-
meni and
increasing
Judicial con-
cern for in-
dividual
constitu-
tional
rights,
bowever,
significant
changes
occurred.
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The move to clarily what kinds of condict are prohibited
by university rules and regulations is a positive development,
the legacy of the carefully crafted decision in Dixon. Public
and private institutions of higher education should reasonably
notify students in advance as to the behavior for which disci-
plinary sanctions will be imposed. The effort 1o specify a set
procedure that must be followed whenever universities ad-
dress such hehavior, however, is legally misguided and often
counterproductive. A one-size-fits-all procedure for disciplin-
ary cases involving students is a niisinterpretation of the re-
quirements ol due process, imposing a rigidity never required
nor recommended by the UL S, Supreme Court. By its nature,
due process is flexible in application, and hearing procedures
should be adapted to the individual circumstances of each
case. To require, for example, that a right to cross-examination
be provided in all disciplinary cases involving students is as
crroncous as holding that such a +ight can never be allowed.

It is clear that due process requ ires fair notice of charges
and a meaningful opportunity to b heard in response to
those charges. But that notice and hearing may be provided
in a varicty of wavs, depending on the potential penalty in-
volved and the fucts and circumstances in cach case. Therein
lies the failing of many student disciplinary codes, because by
requiring specific procedural safeguards (such as the right to
cross-examine adverse witnesses, the right to “subpocna”
witnesses or documents, or the right to assistance from an
attorney or a faculty adviser) in every instance, these codes
forsake the opportunity to adapt the hearing to the special
circumstances of cach case.

Consider again, for example, the right to cross-cxamine
witnesses. In many cases, this right is essential. When guilt
turns on the testimony of a single individual and there is
reason to believe that this individual harbors bias or ill will
towzrd the subject of the disciplinary proceeding, excellent
reasons exist o allow rigorous, face-to-face confrontation. It
may be the only way to test the veracity of the witness in
some cases. But in many other situations, direct cross-
examination serves little purpose. In Dixon, for example,
the court specifically stated that at the hearing required for
the expelled students, a right 1o cross-examine witnesses
was not necessary. Such a right would actually have added
little to the quest for justice in that case, because there was
apparently little dispute that the students had participated
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in civil rights demaonstrations. Far more important to the stu-
dents in that case would have been an unrestricted oppor-
tunity to present evidence in their own defense. Student
codes rarely address such rights. and, arguably by their
silence, these codes deny a variety of procedural safeguards
that could he crucial in various individual cases,

The essence of due process is a meaningful opportunity
to be hicard. But this meaning is different in different cases.
The argument in favor of rigid student disciplinary codes of
procedure implies that institutions of higher education will
he forced to provide at least minimal due process if they
must routinely provide « set of procedural safeguards, Sim-
ply increasing the number of procedural safeguards avaii-
able at a student disciplinary hearing, however, does not in
itself necessarily increase the student's opportunity to be
meaningfully heard.

In fact, most schools now face a greater risk of being
sued for violaing their own complex regulations than for
violating the simple standards of basic fairness that are all
the judiciary acrually requires (Pavela, 1985). A better un-
derstanding of the due process requirements in student
disciplinary cases should begin with the concept that the
amount of due process should be in proportion to the pen-
alty [thatl might be imposed™ (pp. 41-42). This principle
holds true not only in disciplinary cases involving students,
but also in the various other instances on campus when
decisions to punish must be based on disputed facts.

The best approach to protecting an institution of higher
cducation from legal liability involves educating the entire
university community (administrators, faculty, and studenis)
about the true nature of due process, When the concept is
scen not simply as a legal requirement, but also as a practi-
cal method by which disputes can be fairly resolved, an
appreciation for the value of due process can develop.

Academic and Disciplinary Sanctions

Academic evaluations

The Supreme Court has clearly distinguished the depth of
due process protection necessary in academic decision mak-

ing from the more stringent protection due when institutions

ol higher educution impose penalties for disciplinary rea-
sons. In Board of Curators of the University of Missourt .
Horowitz (1978), the Court ruled that hecause a university
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apprised 2 student of her academic deficiencies and gave
her several fair opportunities to correct her problems, no
formal hearing was required before her dismissal. Academic
evaluations were seen as more subjective and evaluative
than the factual issues in a disciplinary case and not well
suited for adjudicative procedures,

In a landmark case, Regenis of the Untiversity of Michigan v.
Ewing (1983), the Court reaffirmed the gaditional respect that
judges have traditionally afforded the professional judgment
of educators regarding the academic competence of their
students. In this case, a student challenged his professors’
determination thut he was not academically qualified to con-
tinue his medical studies. The Supreme Court confirmed that
cven when faculty provided the minimal due process protec-
tion involved in an internal review of the student’s progress,
their decision would not be disturbed unless the student
could show a clear violation of substantive due process:

When judues are asked to revien the substance of a gen-
uinely academic decision, such as this one, they should
show great respect for the facully's professionadl jicdge-
sent. Plainly ihey may siol ovcrride it anfess it s such o
substantial departitre from daccepted norms s o demon-
strate thet the person o1 connnitice responsible did not
acticlly exercise professional jucpemend. (1985, p. S13)

Later court decisions have reiterated the general policy
that genuine substanti: evaluation of a student’s academic
capabilities is a mater beyond the scope of judicial review
(see Susan "M e New York L School, 1990). Although it is
thus very difticult for a student 1o mount a successtul legal
challenge to decisions about academic competence, it would
be incorrect to say that students have no due process rights
in this regard. The court in Susan M indicated that of a stu-
dent can demonstrate bad (aith, arbitrariness, capriciousness.
irrationality, or a constilutional or statutory violation with
respect to i particular grade or academic evaluation, the
courts can and should intervene. To make such a showing. a
student at a public institution of higher education would
necessarily have to be provided with fair notice of the rele-
vant academic rules, notice of his or her alleged academic
deficiencies, and an opportunity for some kind of hearing,.
Although the nature of such a procceding could be informal,
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for example providing the student with an opportunity (o
explain his or her position to a departimental chair, the re-
quirement for at least minimal due process remains. As dis-
cussed later, students at private institutions would have only
the due process protection that may arise under contract Jaw,
A recent summary of the law on academic decision making
concludes that the courts will not interfere il students have
received notice of academic rules and if an institution’s poli-
cies, processes, and practices do not depart substantially
from accepted academic norms (Ford & Strope, 1990).

Disciplinary decisions

The situation is different when institutions of higher education
impose penalties on students for violations of student conduct
rules, such as rules regarding drinking, drugs, mischief, or
sexual conduct. 1t can generally be said that the due process
requirements for disciplinary sanctions are higher than those
for academic decisions. In these situations, the flexibility of
the due process standard is emphasized, and the process due
depends on the severity of the proposed penaltv. For exann-
ple, il a public institution alleges that a student engaged in
misconduct that warrants dismissal or expulsion, Dixon and
its progeny require a fairly sophisticated process, including
reasonable notice and a hearing that provides the student
witlt a [air opportunity to confront the evidenee against

him or her. Although such a hearing involves far less pro-
cedural protection than a full-dress judicial inguiry, the st
dent may be entitled to such procedural safeguards as cross-
examination, the rvight to call his or her own witnessces, or
ceven appointed counsel. As the severity of the proposed dis-
ciplinary sanctions decreases, however (for example, when
suspension rather than dismissal is contemplated), the depth
of the procedural protection required by due process
hecomes less, As stated in Goss v, Loper, even high school
students facing long-term suspension from public high
schools are entitled to at least minimal notice and an opporti-
nity to be heard in response to ihe allegations against them.
And unless the situation involves danger to other students,
the opportunity for some kind of hearing is usually due he-
fore the imposition of the suspension. To determine the ap-
propriate depth of the due process protection required in a
given situation requites first, compliance with the particular
institution’s established rules and policies, and second, an
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informed decision from among many potential procedural
safeguards about whar procedure is necessary under the par-
ticulir circumstances, As is the case with academic decision
nutking, hoth public and private institutions of higher cduca-
tion must follow their published regulations and act in a rea-
sorable manmer, not arbitrarily or capriciously,

Discipline related to academic peyformance

Often it is not possible to separate student misconduct from
academic decision making, as in cases of cheating and plagia-
rism. For purposes related to due process, because these cases
usually revolve around issues of disputed fact, they are gener-
ally treated by the courts as disciplinary actions rather (han
acadentic evaluations, Allegations of cheating against students
can be more stigmatizing and have a greater impact on their
future than allegations of nonacademic misconduct (Cole,
199:4). Therefore, in cases when students’ misconduct is “inex-
tricably mixed with academic matters,” public institutions
should ohserve the more stringent due process procedures
that would normally follow in purcly disciplinary cases (p. 14).

Constitutional Competence in Higher Education

To protect themselves and their institutions from civil liabil-
iy, those who make discretionary decisions in the higher
cducation setting need a basic familiarity with the various
bases for legal action and the rights that arise {rom federal
statutes and constitutional faw, More important, educational
“administrators” (and this term is used in a broad sense o
deseribe professors, department chairs, deans, and others
who muke decisions about disputes in higher education)
need to understand that these rights ave protected by the
constitutional guarantee of due process of Jaw. This section
refers 1o a basic understanding of civil rights and an appreci-
ation for the application of due process principles as “consti-
tutional competence” (Rosenbloom & Carroll, 19900, This
competence on tire part of educational administrators in-
volves both the abifity to recognize when it is necessary to
provide due process and an understanding of hour due
process can actually be provided in a given case. Although
this report is focused primarily on the latter of these compe-
tencies, educational administrators should know enough
about civil and constitutional rights to recognize situations
that give rise to the need for due process protection, It then
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remains for these educators to acknowledge these rights
when they arise and respond to them in good faith. In the
official positions and actions they take, constitutionally com-
petent educational administrators seek to provide substan-
tive due process by responding to alleged legal or consti-
tutional violations in an objective, unbiased manner, and
procedural due process by providing an appropriate mecha-
nism to accomplish a fair hearing in cach case.

Plaintiffs who contend that institutions of higher education
have viokted due process usually frame litigation in terms of a
deprivation of civil rights. These rights may exist under the
protections set out in the Constitution or under specific federal
s, When citizens allege that these rights have been violated.
the claims may include assertions that substantive or proce-
dural due process was denied. Most commion are allegations
of civil rights violations under Section 1983 of Title 42 of the
L. 5. Code. For example, a student who was expelled from 2
publich funded university solely because he criticized a
school's athletic policies might sue for reinstatement as a stu-
dent and for money damages, based on the violation by the
state university of his federal civil rights. This student’s “cause
of action™ would exist because the student alleges that his First
Amendment right to freedom of speech was violated. Com-
pare this instance with a case filed by a student in a wheel-
chair who was unable to take a class because it was held in a
classroom inaccessible to her. This disabled student might
have a cause of action against a public or a private institution
because endorsable rights are created by the federal Ameri-
cans with Disabilities Act. As a final example, consider a stu-

dent who wias expelled from a public university because she
wis found to have hacked into her professor’s computer to
obtain answers for her next exam. This student might chal-
lenge the action taken by the university by way of a civil rights
claim, alleging in court that she did not commit this violation,
that the university did not hear her defense in a meaningful
way. and that she was therefore wrongfully deprived of edu-
cational rights. Such a lawsuit invokes both the substantive
due process claim that she did not commit the violation and
the procedural due process allegation that the hearing into the
muatter conducted by the school was constitutionally deficient.
It is obvious to most administrators in public and private
institutions of higher education that legal problems would
he likely to result from official action that punished a stu-
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dent or faculty member solely because that person exercised
his or her freedom of speech. Similarly, even though the
Americans with Disabilities Act has been on the books for a
relatively short time, educational” administrotors should be
aware that their institutions may not legally engage in know-
ing or intentional discrimination on the basis of disability. Of
course, the disputes that arise on college campuses are not
always so clear that administrators can immediately perceive
the applicabitity of constitutional and statutory laws.

The Court applies a standard of “reasonableness” when
evaluating the constitutional rights of students and faculty
members, weighing the intrusion on constitutional rights
against the legitimacy of the pedagogical concerns involved.
Reasonableness governs, for example, in cases when issucs
of academic freedom are raised. Whether or not academic
freedony, in and of itse!f, is protecied directly by the Con-
stitution has been extensively debated (Katz, 1983; O'Neil,
1983b; Van Alstyne, 1972). For scveral decades, the Supreme
Court has recognized and guarded the academic freedom of
university professors, but the exact nature of the link be-
tween academic freedom and First Amendment freedom of
speech remains unclear (Yudof, 1987). Courts attempt to
balance the interests of the state against the value of free
expression (Poch, 1993).

The law is also uncertain with regard to the extent that
officials in higher education arce immune to, or legally pro-
tected against, lawsuits. During the 1970s, the federal courts
substantially revised the legal doctrine that presumed public
administrators had absolute immunity from civil suits for
violations of individual rights. In Wood v. Strickland (1975,
the Supreme Court held that school board members who
had expelled several public high school students without
hearing evidence were legally entitled to only “qualified”
good faith immunity:

The official must bimself be-acting sincerely and with a
belief he is doing right, but an act violating a student’s
constitutional rights can no more be justified by igno-
rance or disregard of settled, indisputable law on the
part of one entrusted with supervision of students’ deaily
lives than by the presence of actual malice. . . . A school
bourd member . . . must be held 1o a standavd of coi-
duct based not only on permissible intentions, bt also
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on knowledge of the basic, unquestioned constitutional
rights of bis charges. (pp. 321-322)

The Supreme Court found that in the specific context of
school discipline, a school board member is not immune
from liability if he knew or reasonably should have known
that the action he took within his sphere of official responsi-
bility would violate the constitutional rights of a student, or
if he took the action with the malicious intention to cause a
deprivation of constitutional rights or other injury to the
student. Qualified immunity exists depending on the scope
of discretion and the responsibilities of the parties asserting
the immunity. In other words, administrators and others
involved in decision making in higher education have im-
munity only when they act within their discretionary pow-
ers, in good faith, and in a reascnable, rather than reckless,
manner (Schwartz, 1991). Under current judicial doctrines,
public administrators are required to abide by the settled
constitutional principles and laws that are relevant in the
context of their official duties. “Even routine, day to day
administrative activities are now frequently regulated directly
by constitutional concerns” (Rosenbloom & Carroll, 1990, p.
2). These comments are directed to all public administrators
but are especially relevant in the field of higher education.
Public administrators are expected to possess a fundamen-
tal understanding of the American constitutional framework
as well as a grasp of the substantive rights that federal

laws create. '

Summary
The phrase “due process” is extracrdinary in Anglo-American
jurisprudence, involving both a philosophical tradition and a
compelling historical significance. Due process has been the
hasis in American law for the protection of a wide range of
crimninal and civil rights. The Supreme Court has carefully
maintained the viability of due process; it can be applied in
new situations because it is vague, but this vagueness has
frequently made the meaning of due process difficult to un-
derstand. The broad scope of the concept has frustrated ef-
forts to preciscly define its meaning or to quantify its parts,
especially in the area of higher education.

The Fifth and Fourteenth Amendments to the United
States Constitution protect citizens from the government's
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arbitrary deprivation of “life, liberty, or property without due
process of law.” The laws by which American government
operates are required by the constitutional principle of “sub-
stantive due process”™ 1o be equitable and just. Similarly, the
legal rules and procedures used o implement the faw must
be rational and fair, or a vielation of “procedural due pro-
cess” may occur. The requirement that the government pro-
vide due process exists whether the setting is a courtroom
murder trial, an administrative agency proceeding, or a hear-
ing being conducted by a publicly funded university.

Due process rights arise when protected property or lib-
erty rights are violated. The cour perceive due process
violations of protected property .terests when schools sus-
pend or expel students in ways that violate internal griev-
ance procedures (Bienstock, 1996). In other cases, protected
liberty interests have been implicated when universities dis-
missced college professors in ways that threatened their repu-
tations or their ability to obtain other teaching positions
(Baez & Centra, 1999).

The importance of due process in higher education con-
tinues to evolve. Literaily thousands of legal cases have ad-
dressed this historic constitutional concept over the past
several decades. Although these decisions sometimes con-
flict with each other, fundamental principles have emerged
that can guide decision makers as they exercise discretion.
By avoiding arbitrary or capricious decisions and by employ-
ing the procedural safeguards appropriate in each individual
case, administrators in institutions of higher education meet
the requirements of the law as well as the cthical responsi-
bilities of their profession.
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A SYSTEMIC APPROACH TO DUE PROCESS
IN HIGHER EDUCATION

This section describes a “systemic™ approach to providing due
process in the context of higher education. The provision of
appropriate procedural safeguards begins with a planning
model—a process. For each individual case, the approach
requires a series of decisions that, when considered in an in-
formed manner and executed in good faith, will protect the
concerns of substantive due process and simplify the selection
of appropriate procedural safeguards. The approach requires
analyzing the nature of the problem, reviewing existing institu-
tional policies and procedures, and balancing the claims in-
volved. To determine which procedural safeguards need to be
provided in hearing a case, the interests of the university stu-
dent, professor, or employee must be weighed against the
interests of the educational institution, Moreover, in accordance
with the Supreme Court’s standard of reasonableness in weigh-
ing the intrusion on constitutional rights against the legitimacy
of pedagogical claims such as academic freedom, one must
also consider the value of any specific procedural safeguard in
reducing the risk of reaching an erroneous decision. (Appendix
A presents a scenario describing the application of due process
in higher education; Appendix B discusses Nash v. Auburn
University [1987], a lawsuit brought by two students alleging
that their procedural and substantive due process rights had
been violated in a case involving cheating on a final exam.)

The approach to due process described here is called
“systemic,” because it is intended to apply throughout a
university's academic and administrative hierarchy. [t is sys-
temic also in that it proceeds according to an organized
plan. The approach is based primarily on the Supreme
Court’s decisions in the field of education that set out a
scheme for due process protection. The philosophy underly-
ing this approach is idealistic; it requires good faith efforts
on the part of administrators (and here that term includes
anyone who directs or facilitates the resolution of disputes
in higher education). The courts expect that administrators
will strive to structure meaningful inquiries that will lead to
fair decision making and that they will recuse themselves
from the process if they are unable to act without bias.

This approach conceptuaiizes discretionary decision mak-
ing as a process involving active participation by those who
will be affected by the outcomes of proceedings, and it as-
sumes that administrators will recognize the importance of
the dignity of cach individual involved in the resolution of
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disputes in higher education. Thus. this approach provides a
model by which the legal requirements of due process can
he obtained in each case while addressing larger concerns
about the role and mission of the university in modern soci-
ety. By following this approach, administrators enhance
opportunities for fair resolution of disputes, lay foundations
for positive responses o the decisions they render, and pre-
pare for legal challenges that may develop.

Decision Making in Higher Education

To choose rationally between conflicting versions of facts,
regardless of the nature of the dispute, a judge or an admin-
istrator must hear the substance of both sides and weigh one
against the other. The method by which a case is heard can
influence the ultimate decision. Different nations and cul-
tures have developed different systems of justice (0 structure
the way in which judges hear cases, and institutions of
higher education have formulated diverse rules about how
cases related to education will be heard.

No sct of written policies and procedures can completely
anticipate all the procedural and evidentiary issucs that will
arise as cases dare heard. In evaluating both sides, a judge (or
an administrator in the context of higher education) must
make a series of decisions, before and during the hearing of
cach case. Tor the sake of fairness and efficiency, these deci-
sions should allow the presentation of as much relevant
cvidence as possible while excluding the presentation of
irrelevant, extrancous material.

A primary responsibility of American judges is to decide
which cevidence should be considered and which should not
be heard; judges can spend years training for this task. Under
the American adversarial systemn, a judge’s rulings can be sub-
jected to intense scrutiny and reversed on appeal if deter-
mined o be incorrect, Professionals in the field of higher edu-
cation, however, are rarely trained to make evidentiary rulings,
and their determinations car ot be held o the same standard
as judges. The courts recognize this distinction and do not
demand that hearings in higher education be perfect in the
evidentiary sense, or even that they reach the level of fairness
required in criminal or civil trials. Rather, in light of the inter-
ests involved and the availability of later recourse to the legal
system, the Supreme Court has emphasized the flexibility of
the due process standard in the context of higher education.
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A typical due process hearing in higher education

... involves a hcaring panel, an administrator assist-
ing the panel with various administrative duties, a
complainant (the person who brought the complain!
that triggered the formal process), and a respondent
(the employee whose decisions or conduct the com-
plainant is challenging). . . . While there is some ex-
change of information between the complainant and
the respondent, each of them is primarily interacting
with the panel. Typically, the complainant is a pers
with less institutional power than the respondent, some-
times significantly less. (Bienstock, 1996, p. 1)

Bienstock identifies “typical” complainant-respondent pairs,
such as a faculty member denied tenure and the provost, a
student accused of theft and the dean of students, and an
administrative assistant who was terminated and the director
or vice president who approved the termination (1996, p. 1).
Although these illustrations are helpful in picturing hearings
in higher education, it is difficult to generalize when it comes
to the parties involved or the appropriate procedural format.

Different circumstances call for different procedural safe-
guards. For example, when a student is alleged to have
cheated on a classroom test, institutional rules may require the
dean of students, 2 student honor code officer, the classroom,
professor, or some other official to present the case. This pre-
sentation may require important strategic decisions about
which witriesses to call and how aggressively to conduct cross-
examinations. Ultimately, the administrator’s decisions regard-
ing procedural format and safeguards will be the most impor-
tant factors in determining the character and validity of the
hearing. The {ollowing approach to due process encourages
administrators to anticipate potential problems and structure
hearings that will provide the parties involved in educational
disputes with meaningful opportunities to be heard.

In the resolution of disputed facts, administrators must
safeguard the dignity of each participant in the hearing. Al-
though the American adversarial trial system invites aggres-
sive and confrontational tactics, there is no reason for judges
to allow rude behavior. Similarly, it is the responsibility of
administrators in higher education to control the conduct of
those who participate in hearings. Emotions can run high.
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By demonstrating an overriding concern for fairness and
compliance with the principles of procedural due process,
an administrator can structure a hearing that will be per-
ceived as fair by those involved in disputes. Such an ap-
proach fits within the emerging tradition of “alternative dis-
pute resolution,” which emphasizes creative problem solving
and meaningful communication. This approach requires rec-
ognition of the flexible nature of the due process standard
as well as integrity and creativity in formulating a procedure
that will result in justice and understanding.

An Overview of the Systemic Approach

As illustrated in Figure 1, a comprehensive approach to due
process in higher education involves compliance with two
fundamental principles: substantive due process, or the overall
fairness inherent in the decision, and proceduial due process,
involving the selection of specific procedural safeguards that
are reasonable and appropriate for each individual case. To
comply with these principles, this approach requires the con-
sideration of several broad questions within the two areas.

FIGURE 1
A Systemic Approach to Fair Decision Making

SUBSTANTIVE DUE PROCESS

SDP-I: Are applicable university regulations reasonably clear in explaining the kinds
of conduct thart are required or prohibited and the sanctions that will be imposed if the
regulations are violated?

SDP-H: 1s the operation of the applicable university regulations in this case likely o
result in a fair decision, one that is neither arbitrary nor capricious?

SDP-TI: Does insurmountable institutional bias exist that precludes internal resolu-
rion of this case?
PROCEDURAL DUE PROCESS

PDP-I: What level of procedural complexity should generally govern the conduct of
the hearing in this case?

INFORMAL MODEL ADVERSARIAL MODEL LITIGATION MODEL

-»— INCREASINGLY COMPLEX OR DISPUTED FACTS —
PDP-II: Who should decide the issues in this case, and how should the decision
maker be chosen?

ADMINISTRATOR SINGLE YTEARING OFFICER PANEL OR TRIBUNAL

M——INCREASINGLY C PLEX OR DISPUTED FACTS————
PDP-II: What potential procedural salcguards should be provided by due process
in this case?
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Using this approich, an administrator confronting o deci-
sion that will result in institutional action that could poten-
tially have adverse consequences for some member of the
institutional community proceeds through the six numbered

43

Dyte Process did 1Hioher Education 39

BESTCOPY AVAILABLE




()

questions posed in Figure 1. Three questions are relevant for
substantive due process (SDP on the figure). The administra-
tor first reviews the institution's existing policies and rules to
determine which are applicable to the particular case, ensur-
ing that the applicable regulations are not obscure or overly
vague (SDP-1 on the figure). Assuming that the applicable
rules are reasonably clear, the administrator considers the
operation of those rujes in the case at hand (SDP-1D. Finally,
to meet the demands of substantive due process, the adniin-
istrator looks at the existence of personal or institutional bias
that might play a part in the decision in the case (SDP-I).

Wiy regard to procedural due process (PDP), an adminis-
trator first determines the genceral level of procedural formal-
ity that will apply throughout the notice, hearing, and appe:l
stages of the case (PDP-D, and then the identity and author-
ity of the dedsion maker (PDP-1D. Finally, the administrator
decides the procedural safeguards that will be followed dur-
ing the three phases of cach case: before the hearing (PDP-
1I-A), during the hearing (PDP-11-B), and after the hearing
with regard to a possible appeal (PDP-TI-C). Figure 2 defines
the specialized terms that are used in this discussion,

FIGURE 2
Definitions

Administrator. Any person authorized by an institution (o con-
duct or resolve internal disputes at any level of university admin-
istration— classroom professor, o member of an acadeic com-
mittec, the chair of a department, a dean, a provost, an ombuds-
man, or another officer of an institution charged with responsibit-
ity to provide due process in disputes arising within the institu-
tional community. Depending on the nature of the case being
considered, the administrator may perform some, 4ll, or none of
the functions of the hearing otficer, the decision maker. and:or
the prosecutor or complainant.

Allegations. Stiutements that describe o respondents wrongdo
ing or the respondent’s failure to ke required actions, which
are contained in the notice and about which proof is offered by
the prosccutor or administrator at the hearing.

Appeal. A fair and meuningful review of an adverse hearing
decision at a higher level of the institutionz] hicrarchy., and the
mechanism by which that review is accomplished.

Decision maker. The hearing officer or hearing panel that
decides the hearing issues in a duce process hearing, The deci-
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sion maker may be the administrator, the hearing officer, or the
tribunal in any particular case, The decision maker issues the
hearing decision,

Hearing. An opportunity for a respondent to be heard in oppo-
sition to the charges or allegations,

Hearing decision. The official ruling on the hearing issues and
allegations in g particular case. 'The hearing decision is usually
in writing, but it may be announced orally, Tt should address
¢ach allegation contained in the notice and should describe
opportunities for appeal and deadlines.

Hearing issues. Statements contained in the notice that define
the scone of the hearing,

Hearing officer. An individual who presides over a due process
hearing, After considering the evidence presented at the hearing,
the hearing officer prepares the hearing decision, Depending on
the decisions of the administrator or the policies and regulations
of the institution, the hearing officer may be authorized to de-
cide evidentiary, format, and procedural issues during the hear-
ing, and may be authorized to determine the penalty to be im-
posed upon a finding that the allegations in the case are true.
The hearing officer may also act as the prosecutor.

Hearing panel. A group of people who preside over and de-
cide the hearing issues in a due process hearing. The panel may
comprise any two or more students, faculty members, adminis-
trators, officials, or other membets of an institutional commwu-
nity. Used interchangeably with “tribunal.”

Institution. A public or private college or university m the
United states. The words “university,” “college,” and “institu-
tion” are used interchangeably.

Institutional community. All persons tiking courses at, hired
by, or otherwise affiliated with the institution.

Notice. An oral or written communication from the administrator
10 the respondent providing enough information about the charges
or allegations so that the respondent can prepare a defense,
Prosecutor. The person who presents proofl of the allegations
against the respondent at the hearing. Depending on the nature
of the case and its procedural complexity, the administrator may
perform the function of the prosceutor or designate another
individual for this purpose.

Respondent. A member of an institotional comimunity whese
conduct becomes the subject of a potential sanction by the
institution. The respondent may be a student, faculty member,
or any other type of emiployee at an instinution.

Reviewer on appeal. The official who conducts the review of
an adverse decision.

Tribunal. se¢ hearing pancl.
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An Approach to Substantive Due Process

SDE-X: Are applicable university regulations reasonably clear in
explaining the kinds of conduct that are required or prohibited and
the sandtions that will be imposed i the reguliations are violated?

l
As indicated, a higher education administrator’s Nirst task,
when conlronted with a dispute, is 1o consult and consider
the applicable institutional rules and regulations, In some
cases, institutional policies may refer to and incorporate state
or federal laws, or they may be modified by precedents set in
previous cases, Administrators must be familiae with the
sources of policy affecting their institutions, and they must
consult with counsel or other administrators to determine

these sources. Existing institutional policy may provide an
administrator with substantial procedural guidance, as is often
the case in tenure disputes at publicly funded universities, or
the institutional regulations may simply divect that due pro-
cess he provided, as is sometimes the case when cheating in
the classroom is alleged. In any event, existing regulations are
always the starting point in resolving disputes in higher edu-
cation, and established policies should be followed strictly
unless adherence would produce manifest injustice.

Once an administrator identifies the applicable institu-
tional regulations, those regulations should be evaluated in
light of the case at hand. The administrator must decide
whether the rules give fair warning to those governed by
them, For example, in Divon o Alabania State Board of
Edication (1901), a state university expelled students who
participated in protest demonstrations against racial diserimi-
nation in Montgomery. Alabama. The school board con-
tended the expalsion was justified because the students vio-
Lated a regulation prohibiting students from engaging in
conduct that would retlect badly on future eachers. A federal
circuit court, in a ruling later attirmed by the Supreme Court.
held that such a vague standard did not provide proper no-
tice as to what conduct was actually prohibited. As this case
illustrates, administrators and university counscl should regu-
larly review existing regulations to ensure that they are olear
and fair with respect to the conduct of those they govern.

Al e determining that applicable university regulations ave
sufficiently clear, an administrator should examine the spe-
cific operation of the rules in the case at hand. Substantive
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SDP-II: 1s the operition of the applicable university regulations
in this case likely o resalt in a fair decision, one that is ncither
arhitrary nor capricious?

duc process requires that o university's action, seen in the
totality of the circumstiances, be Giir Tn some cases, applica-
ble regulations, although reasonable on their face, will result
in an obviously unfair outcome. Because due process is a
flexible standard, administrators must use good judgment to
determine how existing policies should be interprered in
cach case o bring about a just result. Thus, written proce-
dures may need to he modified and adapted to particular
circumstances. When written procedures guarantee certain
procedural steps, those procedures must be strictly followed,
but when substantive fairness demands additional safe-
guards beyond those Hreseribed in written rules, adniinistra-
tors should not hesitate to expand procedural rights and
protections inan appropriate hearing format.

SDP-1N: Does insurmountable institutional bias exist that pre-
cludes internal resolution of this case?

The final requirement of substantive due process under this
approach is related o the requirement that administrators in
higher education act in ways that are not arbitrary and capri-
cious. This dedision is related to a subsequent procedural
determination—the identity of the decision maker in the
case—hut should initially e seen as an issue involving
broad, substantive [aimess. Occasionally @ case arises in
which a university's interests or reputation is so threatened
that its decision will be suspect regardless of the procedural
precautions actually provided. For example, a case might
arise in which « university president or trustee is charged
with wrongdoing. As question SDP-I1I implics, even deci-
sions involving highly placed university officials could be
made internally if extensive procedural precautions are em-
ployed. In other situations, however, a university might have
to acknowledge that it is unable to fairly decide an issue and
relinquish decision making to an outside, unrelated authority.

An Approach to Procedural Due Process
In Guoss o Lopez, the UL S, Supreme Court ruled that students in
a public high school were entitled o “minimal™ due process

Because due

process is a
flexible
standavd,
adminwistva-
tors must
use good
Judgment to
determine
bow exist-
ing policies
sbould be
interpreted
in each case
to bring
aboul a just
resull.,
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PDP-I: What level of procedural complexity should generally
govern the conduct of the hearing in this case?

procedures-—notice and some kind of hearing—before being
suspended. A decade later, the Coart in Board of Curators of
the University of Missouri v. Horowitz limited the Goss prece-
dent to only those suspensions and dismissals that were im-
posed for reasons of misconduct rather than {or reasons of
academic incompetence. In Horowitz, the Court made it clear
that due process required that a coniinuum of procedural com-
plexity be available in higher education settings; it held that far
less procedural protection was required for acudemic suspen-
sion or expuision, as compared with disciplinary dismissal.

Golden (1982) researched the procedural protections that
were actually afforded in academic and disciplinary hearings
in higher education, examining doctorate-granting institutions,
comprehensive universities, liberal arts colleges, and profes-
sional schools. The ways that schools provided notice, the
degrees of procedural protection offered at hearings, the op-
portunities allowed for appeal, and the levels of formality of
the hearings provided varied widely. Defining “informal”
hearings generally as office meetings with administrators and
“formal” hearings as thosc where additional procedural pro-
wections beyond su. . office meetings (usually involving a
hearing panel or some other explicit right), Golden found that
dnctorate-granting institutions provided the highest level of
procedural hearing safeguards in the disciplinary area. Pro-
fessional schools appeared to provide slightly more proce-
dural hearing protections in the academic area, while liberal
arts colleges provided significantly less academic procedural
hearing protections than the other three institutional types (p.
351). These procedural variations underscore the need Tor
reasoned, justifiable decisions about the level of due process
observed in cach institution of higher learning. A university
should strive not only for objective fairness in its procedures,
but also for internal consistency of its system, respecting the
precedents it has established in previous cases.

A systemic approach to procedural due process begins with
consideration of the overall level of complexity that is appro-
priate in each individual case. Three models of procedural
complexity are briefly described in the following paragraphs.
They should be conceptualized as points along a continuum
of complexity, ranging from the minimal duc process of an
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informal, two-sided discussion to the extensive procedural
protection exhibited in the trial of 4 felony under American
criminal law. In such 4 criminal trial, given that long-term
incarceration or the taking of a citizen’s life by the government
is possible, more process is normally due than would ever be
the case in a matter arising in higher education. Nonetheless,
important property or liberty interests may be at stake in the
eclucational setting. By considering the relative seriousness of
these interests, an administrator first conceptualizes the case
before him or her in terms of the following models.

Litigation model

To Americans, the most familiar adjudicatory procedure to
resolve a dispute is the adversarial trial. Under this approach.
WO opposing parties present their cases to a neutral judge
according to formalized rules of evidence and procedure. The
decision of the judge is binding, subject to appeal. In rare
instances, it may be necessary for administrators to structure
hearings similar 1o adversarial trials. Because this process is
rigid and based on conflict, the litigation mode] demands
relatively detailed notice and discovery techniques, a trial-like
format, and the use of extensive procedural safeguards
throughout the process.

Resort 1o the litigation model should be limited to those
sttuations where the relationship berween the institution and
the respondent is irretrievably broken and where the institu-
tion seeks to sever the existing relationship. In a case, for
example, in which criminal charges are pending against a
professor for the manufacture of illegal drugs using univer-
sity property, extreme measures are warranted. Or when a
student has been charged with committing an assault in the
classroom upon another student or a professor and perma-
nent expulsion may be the final outcome, resort 1o the litiga-
tion model may be necessary. In such cases, the university,
working with a state prosecutor, may need to arrange for
counsel for the respondent. An independent hearing officer,
someone from outside the institutional community, may also
be needed. Similarly, when a university expects that a dis-
gruntled employee will bring legal action regardless of the
methaod by which a dispute is resolved, the litigation model,
cmploying extensive procedural safeguards, is advisable.

The role of the administrator during the hearing under this
model is to facilitate the proceeding, assisting and providing
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information to the parties and the hearing officer. An atrorney
for the institution acts as the prosecutor and assumes the
burden of proof. When criminal charges are pending or
could arise, the institution should provide the respondent
with an independent attorney.

Adversarial model
This level of procedure involves an orderly but less formal
hearing than the litigation model. Based on clear but not
highly detailed notice, a hearing officer hears testimony from
witnesses, receives pertinent documents, considers the par-
ties” arguments, and, on this basis, renders a written decision.
This model is very flexible with respect to the actual pro-
cedural safeguards used. It is appropriate for disputes for
whicl serious penalties are contemplated. In an adversarial
proceeding of this nature, although both parties to the dis-
pute must have the opportunity to present their positions to
the hearing officer, the hearing officer has discretion to limit
the length of the presentations. The hearing officer may
choose to limit the number of witnesses, the length of wit-
nesses’ testimony, the availability of attorneys or advisers, and
the extent and method of cross-examination. Disputes that
range in importance from the very serious to the very minor
may be resolved using this level of procedural formality.

Informal model

In some European countries, judges play a vigorous role in
the resolution of disputes. leading a fact-finding inquiry.
Under this inquisitorial procedure, examining magistrates
make independent investigations hefore trial, then doniinate
the conduct of the proceeding and the questioning of wit-
nesses. This approach to fact finding can be efficient and
cost effective while providing the essential clements of duc
process. Under this informal approach, an administrator
might act as hearing officer and prosccutor to confront a
respondent with allegations of wrongdoing. In a multifaceted
role, the administrator must be aware of the possibility for
bias, but thewe is no reason that this level of procedural com-
plexity should result in less than fair notice or in a less than
meaningful opportunity to be heard. Despite the narrower
focus that the adoption of this model involves, decisions
about individual procedural safeguards must still be individu-
ally considered by an administrator. An informal hearing
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could retain many of the hallmarks of an adversarial trial,
such as the opportunity 1o cross-examine witnesses in some
manner and the assistance of an adviscr. This model might
be appropriate in disputes in higher education when the
potential penalty is less than expulsion or termination, or in
cases when an “advisory” or supplemental opinion from a
committee about the proper resolution of a case is sought.

An administrator’s choice as to the level of procedural
complexity appropriate for the case at hand involves an
initial appraisal of the nature and relative seriousness of the
case. This early decision does not necessarily govern later
choices about explicit procedural safeguards, but it does
indicate the administrator’s perception of the general charac-
ter of the matter. This determination will help define ongo-
ing strategy for the case.

PDP-II: Who should decide the issues in this case, and how
should the decision muaker be chosen?

A hearing before an unbiased tribunal is traditionally recog-
nized as a basic requirement of due process. The courts ex-
pect that in hearings in higher education, reasonable effores
will be made to prevent the probability of unfairness that
arises when an individual who is biased decides a case
(Rubin & Greenhouse, 1983). Although an impartial decision
maker is essential for due process, the courts have allowed
educational institutions considerable discretion as to the
composition of tribunals and the identity of hearing officers.
A tribunal may comprise any number and combination of
students, faculty members, or administrators. A hearing offi-
cer is a single individual who may be from within the insti-
tutional comnrunity or, rarely, from outside that community.
The choice between a tribunal and o hearing officer de-
pends first on whether a particular institution has rules that
specifically govern in the circumstances of the case. Almost
all institutions have academic codes and laculty handbooks
that designate decision muakers in various circumstances. Fre-
quently, for example, the decision-making power in tenure
procedures is clearly delegated. Less frequent but still com-
mon are specifications for tribunals or hearing ofticers in
academic disputes. When specific rules exist, they should be
strictly followed. . however, as is frequentdy the case, an
institution’s policies are unclear or silent as to the identity of
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the decision maker in a particular kind of case, the adminis-
trator should analyzc the situation by balancing the potential
loss faced by the respondent against the need for an inde-
pendent tribunal. The administrative burden and cost to the
institution of delegating d :cision-making power must also
be taken into account.

With regard to a respondent’s interests, it can be specu-
lated that generally a tribunal offers greater objectivity and
impartiality than a single hearing officer. Moreover, allowing
a respondent a voice in, or wven control over, the selection
of the decisior: maker is a way to reduce bias, or the ap-
pearance of bias. But such a procedural safeguard reflects a
case of a very serious nature. With regard to the institution’s
interests, there is little question that the use of a tribunal
rather than a single hearing officer increases the logistical
buidens, financial and administrative costs, and the amount
of time required to resolve a dispute. And when the respon-
dent has a role in the selection of the decision maker, time
becomes a concern because a new set of disputes could
arise during selection.

Balancing the options involves consideration of the in-
creased impartiality of a tribunal in which the respondent
has a voice compared with the relative efficiency and proce-
dural simplicity offered by a single hearing officer. The ad-
ministrator must, in light of these interests, decide whether a
tribunal is significantly more likely to reach a fair result in
the particular circumstances of the case at hand. The courts
have generally trusted institutional judgment with respect to
the objectivity of the decision makers they select. Obviously,
it would violate due process if a decision maker had a finan-
cial interest in the outcone of a hearing or when personal
animosity or prejudgment on the decision maker's part
could he shown (Rubin & Greenhouse, 1983). The test the
courts apply is whether the decision maker was actually
biased, rather than whether there was the potential for bias
or the appearance of bias (Stoner & Cerminara, 1990).

PDP-II-A: What procedural safeguards should be provided
hefore the hearing? '

The vight to an open beraving
An “open” hearing is one conducted in a public forum and
announced in some manner so that members of the institu-
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tional community, the public, and representatives of the
media might attend. A “closed” hearing, in contrast, is one
attended by only those considered necessary and authorized
by the administrator or hearing officer, The results of a
closed hearing would not be made public or would be an-
nounced only in general terms.

The Family Educational Rights and Privacy Act of 1974
(FERPA), also known as the Buckley Amendment, n-t only
grants students access Lo their official institutional files, but
also restricts the release of certain information about stu-
dents by institutions. Under FERPA, only appropriate “school
officials” with a “legitimate educational interest” may access
students’ records without the consent of the student (Hol-
lander et al., 1995). Thus. the release of information in the
course of a hearing open to the public or to the institutiona]
community about disciplinary action taken against a student
or about a student’s alleged misconduct. may violate the law.
The extent to which universities may “publish” or release
such information has become highly controversial, and it is
possible that the reporting requirements of a relatively new
federal law, the Campus Security Act, as well as some state
“sunshine” laws requiring public decision making (o he
done in open meetings may conflict with the protection of
privacy created under FERPA.,

Additionally, conducting an open hearing may give rise to
a separate violation of protected iiberty interests, beyond the
immecdiate issue of the hearing. As described earlier, the
meaning of “liberty™ for purposes of due process is broad.
The Suprenie Court has indicared that when a person's good
name, reputation, honor, or integrity is at stake because of
what the government is doing to him or her, a liberty inter-
est protected by due process may arise (Pavela, 1985). By
holding an open hearing and therehy making the hearing
issues public, an institution may open itself to charges in the
nature of libel or slander. These concerns exist whether the
respondent is i student. faculty member, or another type of
cmployee of the institution.

By allowing only those who are essential to be present
when a hearing is conducted, an administrator protects both
the institution and the respondent’s confidertiality. On the
other hand, a respondent may request that the hearing be
open so that the allegations and the actions of the institution
are available for scrutiny. An institution may also be in favor
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of open hearings to demonstrate that the procedures it uses
are fair or to deter another person from committing the
same act. In light of the legal issues raised by open hearings,
however. it is recommended that due process hearings be
closed, that is, conducted in 4 manner that protects the pri-
vacy of the respondent. If an open hearing is conducted, the
respondent’s written consent should be obtained.

The right to discovery

A litigant in a civil case may use several devices to learn
details of his or her opponent’s case. “Discovery™ devices,
such as oral depositions, written interrogatories, and requests
for documents can ensure fairness, encourage settlements,
and improve the efficiency of trials (Gellhorn & Boyer, 1981).
In higher education cases, some courts have found that prior
disclosure of relevant documents and reposts was necessary
for fair hearings to tazke place. For example, when a tenured
teacher was placed on involuntary leave because of an al-
cged mental problem, a school board was required to fur-
nish her with copies of the medical reports on which it relied
(Rubin & Greenhouse, 1983).

Courts generally measure the extent to which records and
other documents should have been provided to a respon-
dent in terms of the actual prejudice the respondent suffered
by not having the documents available at the hearing. When
the cournts review an administrator’s decisions about the
need for discovery, the administrator’s judgment is usually
given deference unless the respondent can show that he or
she was actually damaged by not being allowed to discover
a certain item before a hearing.

The proliferation of discovery, the formal procedural
methods by which parties obtain information about cach
other’s case, has been blamed for backlogs and skyrocketing
litigation costs in American courts. Reasonable arguments
exist both for and against allowing limited discovery in dis-
putes in higher education. Discovery procedures nay en-
hance fairness in that a respondent has more precise notice
of the charges to which he or she must respond. But provid-
ing a respondent with a right to review or obtain informa-
tion about the case before the hearing can result in delay
and increased administrative burden.

It is not difficult to imagine a case in which a limited right to
discovery would be appropriate. In a dispute about tenure or a
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disciplinary action against a faculty member where numerous
prior complaints or evaluations make up the bulk of the proof
to be offered in support of the institution’s position, a prehear-
ing right to examine these and other internal documents would
be in order. Or in a case in which a student faced an institu-
tional disciplinary hearing involving actions that could also be
criminally prosecuted as a felony, an opportunity to engage in
discovery hefore the hearing might be legally necessary.

An institution’s legitimate interest in limiting a respon-
dent's discovery rights includes the protection of information
not relevant to the respondent’s case, the potential delay
inherent in discovery procedures, and the time and expensce
involved. In the speciid case of depositions, sworn oral
statements taken before a hearing, an institution would be
legitimately concerned with the Jack of control over the
scope of a deposition and the potential for invasion of the
privacy of the individual being deposed.

The respondent’s interest in obtaining discovery before the
hearing coincides with the fundamental due process require-
nient of fair notice us to the charges one faces before defend-
ing oneself. Clearly, the concept of fair notice requires that a
respondent be advised, before the hearing, of the nature of
the adverse testimony to be presented. Moreover, as reliance
on documentary evidence in a case increases, the argument
in favor of documentary discovery becomes stronger. When
proof of the allegations involves v-luminous or complicated
documentary evidence, a responde nt would have a good
argument that those documents should be provided before
the hearing. But hard and fast rules about the extent of dis-
covery allowed are not possible. The nature of each particu-
lar case must determine the balance between the conflicting
interests of the respondent and the institution. It can be said,
however, that by voluntarily providing all relevant informa-
tion and documentary evidence before the hearing, institu-
tions minimize the need for discovery.

The right io exculpatory evidence

As investigations proceed into matters that are potential sub-
jects of duce process heatings, administrators may discover
information favorable to ‘he respondent or indications that
the respondent may not be at fault. This information may be
in the form of conflicting accounts from witnesses, docti-
ments supporting the respondent’s version of the facts or
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casting doubt upon witnesses against him or her, or other
kinds of evidence. Because the institution is in 2 superior
position to obtain such information, a respondent may not
hecome aware of certain facts or defenses unless the institu-

tion takes affirmative steps to reveal what it has learned.

In the criminal justice process, such information is called
“exculpatory” evidence—evidence that tends to show the
defendant is not guilty of a crime. The existence of exculpa-
tory material raises difficult evidentiary and ethical ques-
tions. Different people have different views about the duty
of a prosecutor, for example, to reveal that a star witness has
a4 previous criminal conviction or harbors bias that is un-
known to the defendant. In the context of criminal law, cer-
tain detailed rules concern the right to discover excuipatory
evidence. Such rules do not exist for disputes in higher edu-
cation, however. Thus, administrators should always take
affirmative steps to reveal information that is even arguably
exculpatory to the respondent.

The right to comy tlsory process

To defend against the allegations brought against a respon-
dent, the respondent may require the testimony of witnesses
who are reluctant to appear at a hearing. An institution has 2
strong interest in protecting members of its community from
needlessly appearing at hearings or being required to testify
hased on unreasonable demands. On the other hand, the
respondent may be able to show that testimony from a re-
luctant member of the institutional community is relevant
and important 1o his or her defense. In such cases, the insti-
tution may legitimately use its resources and influence to
require such testimony. Administrators may, however, re-
quire that any request for such testimony be presented by
the respondent well hefore the date of the hearing so that its
relevance and availability can be considered. Steps may be
tken to protect reluctant witnesses. It would be a violation
of fundamental due process rights to allow anonymous testi-
mony, although as indicated later, an administrator may

limit the extent to which witnesses are subjected to cross-
examination in appropriate circumstances.

The right to an independent investigation
A preliminary investigation by a committee to determine the
appropriateness of proceeding with certain allegations is an

i




extreme step, which will be necessary only under rare cir-
cumstances. The preliminary inquiry contemplated here
would go beyond the internal administrative investigation
that will normally take place in any case. An independent
investigation could be compared with the function of a grand
jury in the criminal justice system. The grand jury operates as
a check on the power of the prosecution to require a defen-
dant to undergo the expense and ordeal of a criminal trial,
similarly, a4 charge of serious misconduct in higher education,
even when confidentiality is maintained, involves a consider-
able ordeal, and an objective evaluation may be justified in
rare cases. Although little incentive usually exists for adminis-
trators to lightly bring charges requiring due process hearings
against students or employees, in certain circumstances an
administrator would be wise to convene an independent
committee to investigate and review the need for a hearing,
to dispet even the appearance of impropriety.

A due process hearing is itself an investigation into charges
or allegations, and the conclusions drawn from a hearing are
normally subject to reexamination on appeal. Nonetheless,
extraordinary cases, which might be called “political,” can
arise, and the individual circumstances in each case need to
be considered to determine whether a screening committee
for certain allegations might be necessary. Consider, for ex-
ample, a situation in which the editor of the student newspa-
per at a public institution is alleged to have violated univer-
sity regulations by publishing an editorial that was not only
critical of school athletic policies but also potentially libelous
with regard to a particukar coach. In such a situation, the ap-
pointment of an ad hoc university committec to consider the
nature, legitimacy, and appropriateness of each potential al-
legation against the student could have an important func-
tion. Such a committee could dispel, to some degree, the
appearance of bias that might naturally arisc.

As with all potential procedural safeguards, the need for a
prehearing, independent investigation should be determined
through an analysis balancing the pros and cons. The adminis-
trative burden involved in convening an investigative commit-
tee varies depending on the depth of the investigation and the
nature of the case. A respondent might frume the need for a
separate investigating committee as an issue involving substan-
tive fairness. Such an argument could suggest that the charges
were brought against the respondent as harassment rather than
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on merit. Although an administrator could address such
charges in the course of the hearing, in certain rare cases the
need for a separate investigation becomes obvious. If a student
or professor, for example, has been critical of the institution in
an unrelated mater or had a history of disagreements with the
university administration, 4 separdate commitlee Lo investigate
new charges before a hearing might be appropriate.

The right to postpone a bearing
A request from a respondent to postpone a hearing may be
framed in terms of the need for adequate time to prepare a
defense or in terms of the adequacy of the notice provided.
Due process in educational cases generally requires that re-
spondents be provided a reasonable amount of time in
which to prepare to defend themselves against charges.
Courts have, for example, reversed the results of university
hearings into serious charges when notice was delivered
only a day in advance (Rubin & Greenhouse, 1983).

A request o postpone a hearing may be accompanied by
4 request for additional information about the allegations,
compounding the issuc of the adequacy of the institution's
notice 1o the respondent. In a case where the enly charges
against a school superintendent were that he was incompe-
tent and had willfully neglected his duty, a court held that
such notice was insufficient for purposes of due process
(Rubin & Greenhouse, 1983). Other cotrts have indicated
that even when respondents know of the allegations from
other sources, they are nonctheless entitled to clear notice
from institutions. Because fair notice is a fundamental requi-
site of due process. administrators should accommodate a
request from a respondent for additional information about
the allegations whenever the request is reasonable. But post-
ponement of a hearing for other reasons need not be auto-
nuatically granted. The institution's interest in expeditiously
completing hearings must be weighed against the respon-
dent’s reasons for postponing a hearing in cach case.

PDP-II-B: What procedural safeguards should be provided
during the hearing?

The right to a recorded bearing
The procedural safeguard involved in creating an accurate
account of the hearing is important in relation to any appeal




that may occur, If o case is to he meaningfully reviewed, by
way ol an administrative appeal or by a court, @ record of
the case must be preserved. Although a review could be
conaucted bised on a comprehensive hearing decision (tha
is, once that recounts who testified at the hearing and sam-
marizes the evidence that was presented), the ereation of an
independent record of the hearing allows for a more accu-
rate evaluation of the testimony and arguments presented at
the hearing.

A record of the hearing may be created by mechanical
means (audiotape or videotape recordings) or by taking
notes during or after the hearing. Tastitutional rules com-
monly require that due process hearings be tape-recorded.
The tape may be transcribed for reading, or the reviewing
authority may simply listen to the tape. Although a standing
rule that all hearings be taped has some obvious advantages
in terms of objective accuracy, it also has some disadvan-
tages. In cases when the potential sanc:ion is minor and
affects lower levels ol administration (such as in the class-
room or before an advisory committee), a written summary
of the evidence presented at the hearing is more nuanage-
able and convenient.

The conpeting interests with respect to the ereation of o
mechanical record, as opposced to notes, involve the adminis-
trative burden versus the opportunity 10 develop arguments
on appeal. The respondent often desires a comprehensive
record that will fully describe the evidence and arguments
presented during the hearing. A respondent generally desires
the most precise account possible, preferring a mechanical
recording over notes or a summary, which allows an argu-
ment that the procedures provided were inadequate 1o be
more readily verified,

Although many of the same henefits that accerue to a re-
spondent from a recorded hearing also apply to the institu-
tion, an institution may choose to provide only a summary of
the testimony and argument for several reasons. 1t may prefer
the relative case of management that summarics provide
compared with a recording. Even a brief hearing may gener-
ate a substantial record, and transcription involves certain
cosls. A strong argument can be made that efforts to limit
paperwork are necessary and reasonable. Thus, it is recoms-
mended that records of hearings involving a classroom and
hearings before advisory committees be kept as uncluttered
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as possible, Tribunal members and hearing officers at every
level should also limit the quantity of personal notes taken
during hearings. The production of such notes may be de-
manded at subsequent hearings, cither within the institution
or in court. Jf they have not been preserved, the appearance
of impropricty may be raised; if they are produced and ex-
amined, undear notes may raise unanswerable questions.

The jformat of bearings

Depending on the magnitude of rules at their institution, -
ministrators in higher education have considerable discretion
as o the structure of the hearings they conduct. Although dye
pracess requires some kind of hearing, the rules for how u
hearing should proceed are general. The format of the hear-
ing should be logical und reasonable rather than arbitrary and
capricious. Because the format used for American criminal
and civil trials s familiar, organized, and logical, institutional
rules or customs often model hearings in higher education
similarly. In an adversarial trial, an impartial judge presides
over opposing attorneys, who present their clients’ cases (o
fact-finding entity Ga jury or o judge). The charging party,
Gilled the phaintll or the prosecutor. initially presents wi-
nesses in support of certain allegations. The responding party
may cross-examine the plaintft's witnesses and, at the close
of the plaindiffs case, may choose to present witnesses of his
or her own, who are also subject 1o cross-examination. Both
sides then have the opportunity to present arguments, provid-
ing their own interpretation of the evidence presented, In the
American system, o jury then determines which facts have
heen proved and applics the law as directed by the judge.

In addition to the defendant in cach case, three distinet
actors in the American adversarial process can be identified:
the judge, the prosecutor (or plaingff in a civil case), and the
fact finder (a jury or the judge.) The function of the judge is
o preside over the trial and to decide questions of eviden-
tary procedure. The function of the prosecutor or plaintff is
to present evidenee in support of the charges or allegations
in the case. The proscecutor or plaintiff is said to have the
burden of proof, or the responsibility to present a convine-
ing case before the need for any evidence in response by
the defendant. The function of the jury or judge is to deter-
mine which facts are accepted as true. Under a systemic
approach to duce process, these same three functions must




be performed in each hearing. Depending on the nature of
the case, an administrator may choose to delegate all these
roles to others or act in all three capacities him or herself.

Although the basic structure of a trial is simple, the rules of
procedure under the American adversarial system have be-
come complex. Highly trair »d attorneys conduct trials, even
at the lowest levels of the system, because evidentiary rules
must be carefully followed if they are to perform their in-
tended functions, When properly applied, the rules of ¢vi-
dence permit the consideration of relevant evidence and
exclude irrelevant or untair testimony. But if a judge or one
of the fawyers involved in a case is inept in the application of
the rules of evidence, the process can quickly deteriorate,
leaving little hope for discovering the truth of the matter at
issue. For example, under the Federal Rules of Evidence,
some, but not unlimited, testimony about a person’s character
is allowed in evidence. In some cases, such testimony might
provide valuable insight into the respondent’s honesty and
integrity and reflect on his or her propensity to commit the
kind of act with which he or she is charged. But a parade of
witnesses repetitiously proclaiming that the respondent is of
excellent character is of littde ultimate value for purposes of
determining disputed facts Therefore, the rules of evidence
restrict the kind of character evidence that may be offered
and allow the trial court judge considerable discretion in
limiting, repetitious or uscless testimony. The judicial power
also allows the exercise of judgment with respect to the num-
ber of witnesses presented and the extent of their testimony.

Administrators and decision makers charged with provid-
ing due process in higher education disputes are required to
nutke similar choices. Due process requires a fair hearing of
disputed facts, but a workable method for presenting those
facts to the decision maker and at the same time excluding
extrancous information from that presentation can e clu-
sive. In other words, how should “relevance™ be defined in
practice? What limits are faie with respect (o the number of
witnesses a respondent may offer in a hearing in higher
education, and what restrictions can be imposed upon the
scope of their testimony? What happens if the respondent
challenges a ruling macde during a hearing? Such procedural
questions should be considered before a hearing begins.

An institution has a clear interest in limiting the scope of
4 hearing. These proceedings can require enormous expen-
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ditures of time and resources. They may distract faculty from
teaching and delay administrative staft in their pursuit of the
university's mission. It is entirely legitimate for administrators
to conduct hearings efficiently and succinetly, as long as
they are fair, By providing precise allegations and sharply
defined hearing issues, an administrator can begin to limit
the scope of a hearing.

Administraiors should also recognize that no trial or hear-
ing is ever perfect. Important information will be excluded
in some cases, and extraneous information will be allowed
in others. The courts have never required that trials be flaw-
less to comply with due process, only that they be fair. This
same principle applies to hearings in higher education. For
purposes of due process, all that the courts require is that
the respondent be fairly informed of the charges or allega-
tions he or she faces and that he or she be provideu suffi-
cient time and a meaningful opportunity o respond to them.

Reuasonable alternatives exist to the traditional method of
presenting evidence through the sworn testimony of wit-
nesses. Written statements may be obtained from adverse
witnesses. These statements could be provided to the re-
spondent for a written or oral response. Or testimony may
be taken outside the respondent’s presence, then summa-
rized and provided to the respondent, When emotions are
high but facts are not in significant dispute, a4 decision
maker might choose to hear independent statements from
hoth the prosecutor and the respondent, then decide on
certain areas in which limited cross-examination may be
conducted. When an adrainistrator believes that the oppor-
tunity to present evidence is being abused, he or she may
place time litnits on the testimony of witnesses or restrictions
on the subject matter of testimony at the hearing.

The Amcrican adversarial system contemplates a process
under which an impartial judge mediates the efforts of advo-
cates for opposing sides in a dispute. The judge is essen-
tially passive, listening to the arguments and evidence pre-
sented by the partics. When the parties to a hearing are not
trained in rules of evidence, the potential for disorder and
confusion during the proceeding increases. An administrator
must foresee the possibility for unruly hearings and set
ground rules at the outset. When necessary, provisions to
prevent the interruption of witnesses and to limit repetitious
evidence should be announced and enforced during the
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hearing. If a parry to a hearing refuses to comply, the ad-
ministrator may need to conclude the hearing and resume
later in a more restrictive fashion. In ceiain cases, it is con-
ceivable that a respondent could be required to present his
or her evidence or respond to adverse witnesses only in
writing. The benefits of such a requirement, orderliness and
clarity, might outweigh the respondent’s need for immediacy
and the benefits that flow from the cross-examination of
witnesses. A respondent could be required to submit pro-
posed evidence or questions for witnesses to the hearing
officer, who v uld then muke an independent judgment
about the admissibility of evidence or the need for each
proposed question.

The adversarial system may not be the best model for fact
finding in most disputes in higher education. A hearing may
be more a conversation than a trial, although as the serious-
ness of the potential penalty in a case increases, the format
of the hearing should increasingly be modeled on traditional
adversarial procedure. Moreover, administrators should out-
line the hearing format they have decided upon when they
provide notice in the case to the respondent.

The right . > representation

In the general context of higher education, there are few
clear rules about the legal right to an attorney or an adviser
o represent a respondent during a hearing. When student
nmisconduct that is the subject of a hearing is also the basis
for a criminal prosecution, due process may require legal
counsel for the student (Cole, 1994: Rubin & Greenhouse,
1983). Moreover. when the institution chooses to be repre-
sented by ifs dttorney in a hearing, it is necessary that the
respondent also be provided an attorney (Cole. 1994). Ex-
cept in extremely serious cases where an attorney is clearly
required, an adnunistrator's decision about a respondent’s
need for an attorney or adviser and the proper extent of
their involvement in the hearing can be difficult. To make
the right decision about representation, an administrator
should consider the nature and posture of the case, begin-
ning with any instructions provided by institutional rules and
policies. Frequently. model codes for university hearings and
institutional rules expressly permit a respondent to be ac-
companicd by an attorney or adviser. Under some codes,
the representative is not allowed to speak on the respon-
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dent’s behalf, only to advise the respondent during the hear-
ing (Bienstock, 1990). Under other codes, legal representa-
tion is not required or specificaily ruled out, so a discre-
tionary decision must be made.

The right 1o an attorney or an adviser is a procedural
safeguard intended to satisfy the requirement that a respon-
dent have a meaningful opportunity to be heard. In many
ways, this right is the ultimate procedural sateguard and the
one with the greatest potential to delay, confuse, and extend
hearings in higher cducation. After the U. S. Supreme Counrt
granted juveniles facing delinquency charges the right to an
attorney, legal commentators noticed an increase in the ad-
versarial nature of juvenile court proceedings. The Supreme
Court’s decision in /n re Gault (1967) unquestionably in-
creased the procedural safeguards provided during juvenile
court proceedings, but it has been criticized for reducing the
power and inclination of judges to act in the best interests of
juveniles.

The same kind of problems may arise when attorneys are
involved in hearings in higher education. As attorneys use
the procedures associated with due process, the adversarial
nature of the proceeding and the time it takes to conduct
the hearing increase. Whether the attorney participates di-
rectly-or as an adviser during the hearing, lengthy cross-
examinations, technical legal arguments, and new proce-
dural accommodations and objections can be expected.

At least one author (Picozzi, 1987) takes tiie nosition that
the increased administrative burden and the heightened
adversarial nature of hearings involving attorneys are justi-
fied by the benefits that arise when legal counsel is provided
for respondents in educational disputes. He prooses that in
cvery case where the potential penalty involves any perma-
nent mark on a student’s record, the assistance of counsel
should be allowed. Moreover, he asserts, universities play a
*procedural game” with siudents, providing just <nough
process to fulfill the vague dictates of the law but not
enough for the student to huve a tair opportunity to defend
himself or herself. And with respect to the right to counsel:

That procedural game is not only unconstitutional, it
exposes the myth of universities acting objectively [to-
ward] their stitdents. There's nothing magically collegial
about a university; once da stident is charged, a full-
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Medged adversarial relationship exists, and university
officials are like everyone else. They play to win.
(Picozzi, 1987, p. 2150)

In balancing the competing interests with respect to the
assistance of counsel, an administrator should consider the
purpose of this procedural safeguard. Will the respondent
be able to meaningfully respond to the allegations in the
case at hand without an attorney? If the case is complex or
depends in large part on the testimony of a witness whose
veracity is questionable, the balance tips in favor of allowing
counsel. But in the majority of, cases in higher education,
college students and faculty are competent to present their
OWT1 Cases.

One final point should be emphasized with respect to the
provision of attorneys in educational disputes. As indicated
earlier, when 4 respondent’s misconduct has become the
subject of criminal prosecution, the respondent has a right to
appointed counsel. In U. §. v. Wade (1967), the Supreme
Court held that any stage of criminal prosecution, formal or
informal, in court or out. when counsel's absence might dero-
, gate from the accused's right to a fair trial is a critical stage
where counsel must be provided. Such situations should be
carefully ¢ rdinated between the institution and the state or
federal prosecutor involved as to the timing of the hearing
and the appointment of counsel. In this situation, it might be
necessary for the university to pay for an attorney for the
respondent. In a hearing where a respondent might make a
statement that could later be used in court against him or her,
the principles of the Miranda v. Arvizona (1966) decision sug-
gest that the respondent also has the right to remain silent.

The right to cross-examination

The right to cross-examination in a criminal case is a4 funda-
mental constitutional right: the Sixth Amendment requires that
a defendant have the opportunity to confront the witnesses
against him or her. Over the centuries, Anglo-American ju-
risprudence has promoted the art of cross-examination as a
reliable method for seeking truth. Cross-examination has three
purposes: (a) 1o challenge the credibility of the statements
made on direct examination; () to bring out additional facts
relating to those elicited on direct examination that were fa-
vorable to the opposing party; and (¢) to give the trier of fact
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an opportunity to observe the witness under stress (Klein,
1989, p. 59).

As the purposes of cross-examination indicate, undergoing
formalized questioning under oath can become a psychologi-
cal ordeal. An attorney skilled in cross-examination tech-
niques can confuse and confound a witness and cast doubt
on untruthful as well as truthful testimony. The potential ex-
ists for cross-examination, especially when it is conducted by
an emotional individual who is untrained in the rules of evi-
dence, to deteriorate into outright harassment and badgering.
Most attorneys recognize that this kind of interrogation does
not help their case and refrain from using cross-examination
as an opportunity to simply argue with a witness.

Justice requires that institutions of higher education pro-
vide respondents with those procedural safeguards that will
actually result in fair notice and a meaningful opportunity to
be heard. Colleges and universities also have a legitimate in-
terest in eliminating hearing procedures that interfere in the
quest for truth. Cross-examination, perhaps more than any
other procedural safeguard, has the potential for assuring
veracity but also the potential for abuse. When a witness
harbors bias or lies or does not tell the whole truth, no bet-
ter tool exists than precise cross-examination to expose
these testimonial defects. But cross-examination can also be
used to intimidate and confuse witnesses and to distort
forthright testimony:.

A respondent zlmost always perceives the right to cross-
examination as desirable, and can frame arguments in favor
of extensive cross-examination in terms of proper notice. To
respond to the allegations, a respondent may claim that he
or she needs the opportunity to fully explore the testimony
of each witness. In some, but certainly not all, cascs, this
argument has merit. Very few courts have required that re-
spondents in higher education cases be provided with the
right to unrestricted cross-examination of witnesses; indeed,
many cases suggest that this right is not required to pro-
vide due process. As indicated earlier, when a case rises or
falls based on questionable testimony, the right to cross-
examination may be necessary for due process, at least with
respect to crucial witnesses. In other cases, when cross-
examination leads to disruption rather than illumination,
alternatives such as allowing the respondent to submit pro-
posced questions for the witness through the hearing officer
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or simply allowing the hearing officer to conduct the cross-
examination himself or herself should be considered.

- The right to sworn testimony

Requiring witnesses to swear or affirm that they will speak
the truth when they testify is a recognized and common
safeguard in a range of criminal, civil, and administrative
proceedings, Although the liberty or property interests at
stake in higher education hearings may not equal those
involved in trials, they are nonetheless important. In most
cases, it is in the interest of both the institution and the re-
spondent to require that witnesses swear or affirm that the
testimony they give will be truthful.

The right to refuse to participate or remain silent

The Fifth Amendment right against self-incrimination or 1o
remain silent” is a cherished constitutional safeguard that has
been protected by the Supreme Court in various contexts.
Suspects in criminal cases usually cannot be required to an-
swer questions at any stage of the criminal justice process
(from the earliest investigatory stage all the way through trial)
if those answers might be incriminating. Public employees
cannot be threatened with the loss of their jobs by condition-
ing continued employment on cooperation with criminal
investigations.

In situations in higher education when activities that are the
subject of a hearing might also lead to criminal prosecution,
administrators must respect the constitutional right against self-
incrimination. It would obviously be important for an adminis-
trator under these circumstances to work closely with the
prosecutor who has jurisdiction over the potential charge so
that the hearing does not interfere with a criminal case. If the
hearing issues overlap with the elements of a serious criminal
offense, an institution might delay its hearing in the matter
until the criminal charge is resolved. If an administrator be-
lieves, however, that the respondent poses a danger to the
institutional community, the administrator should immediately
conduct a hearing to remove the respondent from the institu-
tion during the pendency of the criminal case (Pavela, 1985).

If a defendant/respondent is found not guilty on criminal
charges mirroring those that are the subject of a hearing, the
allegations could be considered resolved. An institution is
also entitled to conduct its own hearing subsequent to a
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criminal trial without violating the constitutional prohibition
against double jeopardy. Similarly, if a respondent is found
guilty of a criminal charge, an institution may proceed with
its own hearing into the violation of institutional rules, and
penalues in addition to the government’s criminal sanctions
may be imposed.

Most cases of institutional discipline do not involve corre-
sponding criminal charges, and the question arises whether
the principle involved in the right against self-incrimination
should generally apply in higher education cases—meaning
that the tribunal or the hearing officer would be instructed
that no adverse inference should be drawn from the respon-
dent's refusal to offer testimony in his or her own defense.
When a respondent chooses not to testify, relying on the
weakness of the evidence in support of the allegations, the
respondent might seek an instruction that no adverse infer-
ence should be drawn from his or her silence. The logic is
that a respondent should not be punished by way of an in-
ference of guilt simply because he or she exercised his con-
stitutional right to remain silent in the face of the allegations.
It is true that criminal defendants are presumed innocent and
that a respondent should not be required to affirmatively
prove his or her innocence, but it is also true that the degree
of due process necessary in higher cducation hearings is
significantly less than that required in criminal trials. There-
fore, an argument based on constitutional self-incrimination
has less merit in hearings into educational disp.utes than in
the context of a criminal trial. If the purpose of a hearing is
to explore all the relevant information involved in the dis-
pute, the drawing of any logical conclusion seems warranted.
Although a respondent should not be coerced into testifying
against his or her will, it should generally be understood that
whatever inferences seem appropriate to the decision maker
under the circumstances may in fact be drawn from the re-
spondent’s silence. An important exception to this general
rule arises in cases when the respondent may face a criminal
prosecution based on the acts that {form the basis for the
allegations in a particular case. When possible criminal
charges are involved, proceedings by a public institution
should be seen as a part of governmental action in responsc
to a crime, and institutional proceedings should be closely
coordinated with the action of the local prosccutor.




PDP-II-C: What procedural sateguards stould be provided
after the hearing and in connection witlh an appeal?

Standards of proof

The law recognizes several different levels of proof with
regard to whether a crime has been committed. To issue an
arrest warrant or search warrant, a judge need only be pre-
sented with “probable cause” to believe the suspect commit-
ted a crime. If a judge helieves, based on the facts presented,
that the suspect probably committed the crime, an arrest or
search is authorized. But to convict a defendant, a judge or
jury must find proof “beyond a reasonable doubt” that he or
she is guilty of a criminal act. This standard requires less than
absolur  certainty, but more than probable cause.

Between “probable cause” and “beyond a reasonable
doubt,” the law recognizes other quanta or degrees of proot.
A standard of “preponderance of evidence” is used to decide
who prevails in a civil action. Because money rather than a
liberty interest or a defendant’s life is at stake, due process
allows a verdict in favor of whichever side produces the most
proof—which is not (o say that if a plaintiff presents five wit-
nesses and the defendant has only three, the plaintiff neces-
sarily wins the case. The judge or jury must evaluate the qual-
ity of the proof offered by both sides, then return a decision
in favor of the side that presented more believable evidence
than the other. “Clear and convincing” evidence is another
standard of proof that lies scmewhere between “preponder-
ance of evidence” and proof “heyond a reasonable doubt.”
“Clear and convincing” requires more than the simple prepon-
derance of evidence but still allows for some doubt on the
part of the decision maker. The courts have also established a
quantum of proof known as “substantial evidence” as the
standard for a prosecution to prevail in an administrative hear-
ing. In this context, “substantial evidence™ means relevant
evidence that a reasonable person might accept as adequate
to support a conclusion, althougn other reasonable minds
might not agree (Klein, 1989). '

The courts have not determined that any particular stan-
dard of evidence is required to find against 4 respondent in
the context of higher education hearings. Some student disci-
plinary codes specify a particular standard of proof for use in
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serious disciplinary proceedings, often adopting the “prepon-
derance of evidence” or “clear and convincing” standards. A
few schools have extremely strict disciplinary codes that de-
mand the penalty of expulsion for any violation and, in light
of *his harsh mandatory penalty, require that the violation be
proved beyond a reascnable doubt. The “clear and convine-
ing” standard should be employed in all cases when serious
disciplinary measures may be imposed (Picozzi, 1987).

Considering the risk of an erroneous hearing decision that
may result from adopting a standard of evidence that is too
low, good arguments exist for requiring at least the “clear
and convincing” standard in the context of higher education.
An administrator should consider the fact that such hearings
rarely turn on “hard” physical evidence, such as fingerprints.
Most often, cases in higher education require subjective judg-
ments about circumstantial, testimmonial evidence. Thus, the
sufficiency of the evidence on which allegations are deter-
minzad to be truc involves an issue of substantial fairness.
Because the outcome of a hearing can have a long-term in-
fluence on a respondent’s life, there is good reason to adopt
a rigorous standard for proof in higher education cases.

Finally. it should be noted that questions exist as to the
meaning or validity of the use of various quanta of proof.
tandards such as “clear and convincing” are necessarily vague
and imprecise. What appears to be proof beyond a reasonable
doubt to one person may amount to only a preponderance of
evidence to another. It is important for an administrator to
decide what standard will be used at the hearing and to at
least discuss the meaning of that standard with the decision
maker before the hearing. The issue of appropriate standards
of evidence must be revisited when the administrator consid-
ers the level of evidence that should be required to overturn a
hearing decision as the result of an appeal.

Setting penalties

When the allegations examined during 2 hearing are found
10 be true, a respondent may assert a due process interest in
who actually determines the penalty to be imposed. The
argument that due process requires this penalty be deter-
mined by the decision maker (hearing officer or tribunal)
rather than by an administrator or other institutional officer
finds little support in court decisions (Rubin & Greenhouse,
1983). When the penalty is said to be excessively harsh in
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relation to the respondent’s conduct or when bias on the part
of the person determining the penalty is alleged, an appeal
based on this substantive violation of fairness might success-
fully be raised. In cases involving the suggestion or appear-
ance of institutional bias, administrators should consider
leaving the determination of the extent of the penalty to be
imposed to someone outside the institution or to an institu-
tional committee selected for this purpose. Otherwise, institu-
tions of higher education have considerable discretion in
selecting who will determine the extent of a respondent’s
penalty. Before the hearing, an administrator should consider
who will determine any penalty that may be imposed and
include this information with the maximum potential penalty
contemplated in the case in the notice to the respondent.

Specificity in the bearing decision

Hearing decisions may be challenged on appeal for reasons
related to procedural or substantive due process. A respon-
dent may suggest that he or she was denied an essential
safeguard or a necessary step in the process and that there-
fore his or her right to procedural due process was violated.
On substantive grounds, a respondent may allege that the
hearing decision is simply not justified by the totality of the
evidence presented at the hearing. Thus, to prepare an ap-
peal, a respondent must know which disputed {acts were
determined to be true and the reasoning on which the hear-
ing decision is based.

To understand the importance of a hearing decision that
specifies the grounds upon which it is based, consider the
difference between a jury verdict of “guilty” and a ;. lge's
written decision containing Finding of Facts and Conclusions
of Law. Although 4 jury verdict may be appealed, the appel-
lant is forced to make presumptions about the basis for the
decision (o assign grounds for appeal. The appellant must
assume that the jury, for example, believed certain witnesses
and discounted the testimony of others; the appellant must
also speculate as to the jury's interpretation of the law and
how it was applied in his or her particular case. Contrast
such a “speculative” appeal with one in which a judge ex-
plicitly sets out the weight he or she gave to the testimony
of each crucial witness at the trial as well as the specific
legal reasoning he or she used to decide the case. Clearly,
an appeal based on specific findings of fact and law can

Due Process and Higher Education 67




more precisely address the true issues in a case and present
appellate judges with a better opportunity to render justice.

Precision in the construction and focus of an appeal ben-
efits both an appellant and an institution in higher education
casces. When both sides know the basis of a hearing deci-
sion, the appeal process becomes more efficient. For this
reason, hearing decisions should specify those facts that the
hearing officer determined to be true and the reasons the
hearing officer ruled that way. Where possible, these rea-
sons should refer to specifically cited institutional rules. reg-
ulations, and policies.

To construct a hearing decision along these lines, the
hearing officer should first list the important facts found to be
true in the case. When testimony conflicted about crucial
facts, the hearing officer should set out the evidentiary rea-
sons whyhe or she found those facts to be true, citing spe-
cific testimony and affirmatively accepting one version of the
facts over another. This exercise may be the most difficult
part of the hearing officer’s task, but it is also one of the
most important. The purpose of the hearing is for the hearing
officer to listen to both sides in the dispute, then fairly and
completely decide the hearing issues. When hearing officers
accept this responsibility and render clear, decisive opinions,
hearing decisions can be [airly evaluated on appeal,

Right to appeal and procedure on appeal

The right to appeul an adverse decision to a higher adminis-
trative level is not normally a fundamental element of due
process, but under a systemic approach to due process, a
right to appeal is essential. The decision-making structure in
most colleges and universities is hierarchical. Decisions are
usually the result of coordinated communication between
professionals at various levels of the system. This structure
implies that appeals will be available in some form. Addi-
tionally, the educational mission of American colleges and
universities involves more than the transmission of informa-
tion; it also involves an appreciation for democratic ideals and
practical lessons in ethical behavior. In light of this mission.
the question becomes how rather than whether the respon-
dent will be informed of a right to appeal a hearing decision.
As with all parts of the due process formula, how to commu-
nicate the right to appeal is flexible, but it is recommended
that appeal rights be described in the hearing decision.
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The purpose of the appeal is not to provide a second
hearing in the case but to impose a safeguard against mis-
takes or the misuse of discretionary power at the hearing,
Depending on the nature of the case, the review might ex-
amine the fairness ol 4 hearing by simply evaluating the
hearing decision, or it might include an exhaustive examina-
tion of all the testimony that led to the decision, entertaining
written and oral arguments from the parties.

The respondent has an interest in an appeal process that
includes a review of not only the substantive fairness of the
hearing. but also the entire procedural mechanism that was
used. The respondent might further argue that he or his at-
torney should be afforded the opportunity to present both
written and oral arguments to the review 2r on appeal. And
the respondent might further contend that the reviewer
should be required to analyze the entire hearing with the aid
of a videotape and/or a written transcript, suggesting a duty
on the part of the reviewer to locate and address any unfair-
ness or impropriety, whether the issue has been raised in
the appeal or not.

Conversely, an institution has a legitimate interest in a
limited and succinet appeal process. Rather than waiting for
days, weeks, or months for an extensive review to take place.
an institution would be expected to seek to expedite the ap-
peal, requiring only that the reviewer read the hearing deci-
sion and respond Lo any obvious problems or errors. An insti-
tution could legitimately argue that requiring the reviewer to
read transcripts of testimony or to watch 4 videotaped hear-
ing in its entirety is no guarantee that a more sagacious analy-
sis of that hearing will take place.

In most cases. the entire transcript or tape of the hearing
should he available to the reviewer, but the extent to which
he or she makes use of this resource should not be dictated.
Depending on institutional rules and the seriousness of the
penalty involved, the reviewer should retain discretion con-
cerning the extensiveness of the review. Similarly, only
rarely will oral arguments on appeal be necessary. In most
cases, a written appeal in the form of a letter to the reviewer
provides a sufficient opportunity to raise and argue the is-
sues on appeal.

It is important that the respondent be informed as to how
to undertake an appeal and about any time deadlines. These
steps and deadlines may be generally set out in university
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regulations, but specific information and deadline dates for
the appeal should he calculated by the administrator and
communicated in the hearing decision.

Extent of sanctions

With respect to the requirements of constitutional due
process, an administrator has great discretion in deciding
who will determine the appropriate penalty to be imposed
in the event that allegations against a respondent are deter-
mined to be true. University regulations sometimes specify a
particular penalty for a particular offense or state who shall
determine penalties within a specified range. To the extent
an institution’s regulations are not specific, an administrator
should, early in the process, establish how the potential
sanction in the case will be determined. The extent of the
sanction may be left to the decision maker at the hearing, or
the administrator may retain this power if he or she does not
act as decision maker. The reviewer on appeal may be given
the power to modify the penalty as part of the review.

Righi 10 a iranscript

To prepare an appeal. a respondent may argue it is necessary
that the institution provide him or her with the complete
record of the hearing. The rationale for such a position is
similar to arguments in favor of requiring decision makers to
state the facts and reasoning on which their hearing deci-
sions are based. An argument of substantive fairness suggests
that, without a transcript, the decision maker on appeal can-
not determine whether the conclusions in the hearing deci-
sion are actually justified by the evidence.

If it has been decided to record the hearing rather than
relying on notes or a synopsis of the testimony, it is usually
necessary to have the record transcribed. Even if the respon-
dent is unwilling or unable to pay for a transcript, a com-
pelling case can usually be made that the institution should
supply the document so that the respondent has an opportu-
nity for a meaningful appeal.

Standard for review on appeal

The previous discussion of the standard of evidence to be
used in determining the truth of the allegations in a case
applies when the fairness and legitimacy of a hearing deci-
sion are considered on appeal. Just as the evidence support-
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ing allegations considered at a hearing is required to meet a
certain standard (“clear and convincing” or “preponderance
of evidence”), the conclusions in the hearing decision must
be subjected to an appropriate evidentiary standard.

In the context of administrative law, one of the most cur-
sory standards for appellate scrutiny is whether the decision
maker’s conclusions were “unwarranted.” Under this stan-
dard, the reviewer may substitute his or her interpretation of
the facts and evidence for that of the decision maker simply
I>ecause he or she disagrees with the conclusions set out in
the hearing decision. This standard is problematic in that it
undermines the force of the hearing decision and reduces the
stability of the process, because decisions can be so easily
overturned.

A higher standard would require that the reviewer on
appeal overturn the hearing decision only when he or she
demonstrates in writing that its conclusions are “clearly erro-
neous.” An even greater standard would not allow the re-
viewer on appeal to overturn the hearing decision unless the
reviewer found its conclusions so groundless that it could be
characterized as “arbitrary and capricious.” In other words, if
the reviewer could find any rational support for the hearing
decision, even if the reviewer did not agree with the out-
come, the decision would be upheld.

It can be argued that the institution and the respondent
are on equal footing with respect to the standard of review
on appeal. Because either might disagree with the conclu-
sior s in the hearing decision, both might argue in favor of
a lower appellate standard of review. But “~=cause the re-
viewer on appeal is usually an official of u.. institution, a
respondent may argue that the standard on appeal ought to
be, at the least, “clearly erroneous.”

Summary

The foregoing catalog of procedural safeguards reviews a
range of different formats and methods by which disputes in
higher education may be heard. The flexible nature of the
due process standard and the long-standing deference of the
courts to academic decision making suggest that administra-
tors will retain considerable discretion in the ways hearings
are conducted. The wise exercise of this discretion involves
not only concern for justice and fair play, but also adminis-
trators’ ability to combine appropriate procedural safeguards
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in a sequence that will result in accurate decisions. An im-
portant component in this process is the pragmatic consider-
ation of each potential safeguard and a cost/benefit analysis
of the value each brir.gs to the inquiry. A hearing format
designed in light of the nature of the case and of appropri-
ate procedural safeguards is the best defense against arbi-
trary and capricious decision making.
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CONCLUSION

Toward tize Therapeutic Application of Due Process
This report describes an approach to due process based on
an analysis of the nature of disputes in higher education and
the adaptation of a range of procedural safeguards to the
needs of each particular case. Using this approach, adminis-
trators in higher education can undertake unbiased hearings
that will result in accurate decision making. When pursued
in good faith and with constitutional competence, these
hearings will satisfy the requirements imposed by cons itu-
tional and contract law on institutions of higher educarion.
But due process in higher education has another dime:nsion,
which is equally imporant.

Educators communicate a powerful message when they
recognize the fundamental rights of persons who are ac-
cused of wrongdoing and afford them a participatory role in
a process that includes a meaningful opportunity to be
heard. By embracing the principles of due process at all
levels of its hierarchy, a university demonstrates a commit-
ment to fair play and participatory justice. But beyond the
legal necessities are psychological and pedagogical reasons
why such a philosophy is appropriate in higher education.

Wexler and Winick (1991) have developed a perspective
that examines the potential for the law and legal processes
to act in ways they call “therapeutic.” The premise of “thera-
peutic jurisprudence” is that legal rules should encourage
therapeutic outcomes when it is possible to do so without
offending important values, This perspective grew out of
reforms of mental health law, where the impact of the legal
process on people was criticized because it often appeared
o inflict great harm on those it was intended to help. Win-
ick (1990) suggests that individuals’ experience of the law
may have damo ging consequences or actually promote psy-
chological well-being, allowing people to learn and grow.,
He b -'ds that legal procedures, rules, and the roles of actors
in the egal system (such as lawyers and judges) constitute
social forces that, whether intended or not, often produce
therapeutic or antitherapeutic consequences. “Therapeutic
jurisprudence calls for the study of these consequences with
the tools of the social sciences in order (o identify them and
1o ascertain whether the Taw’s antitherapeutic effects can be
reduced, and its therapeutic effects enhanced, without sub-
ordinating due process and other justice values™ (p. 6406).
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Using the perspective of therapeutic jurisprudence means
that great potential exists for therapeutic consequences in
higher education disputes. The psychological ar 1 pedagogi-
cal benefits that accrue from resolving disputes in accor-
dance with the principles of due process further justify the
institution-wide implementation of due process. In fact, an
understanding of the principles of therapeutic jurisprudence
may be fundamental to the implementation of due process
in the context of higher education.

A growing body of literature has considered the psycho-
logical consequences of participating in various aspects of the
judicial system and individuals’ procedural preferences for
the resolution of disputes (Lind & Tyler, 1988; Lind et al..
1990; Thibaut & Walker, 1975; Wexler & Winick, 1991).
Among the findings in these studies is that the objective chr-
acteristics of a case, such as the amount won or lost, its dura-
tion, or the cost of the dispositional process, were generally
unrelated to perceptions of the fairness of the procedure or
to the degree of satisfaction participants expressed about the
proceeding (Lind & Tyler, 1988). Instead, people are most
strongly affected by their evaluations of the process itself.
“People are affected by the way in which decisions are made,
irrespective of what those decisions are™ (Tyler, 1996, p. 6).

Studies suggest that experiencing legal pclicies or proce-
dures perceived as unfair influences the extent to which
people accept and abide by judicial decisions. A powerful
example of this point is a description of the reaction of crim-
inal defendants in drug prosecutions who lose any respect
they may have had for the law when given the choice of
informing on friends and family or serving sentences that are
clearly excessive (Gould, 1990). Other research indicates that
the experience of participation in a judicial hearing affects
the extent to which a person respects the law and legal au-
thorities, “When people believe that legal authorities are less
legitimate, they are less likely to be law-abiding citizens in
their everyday lives” (Tyler, 1996, p. 7). The legitimacy as-
ctibed to judicial authorities is heavily influenced by a per-
son’s perception and evaluation of his or her experiences
with judicial procedure.

It appears that one can live with a harsh penalty if it
comes as the result of a process perceived as fair (or at least
rational) much more casily than nne can with the random,
unprin-ipled imposition of discretionary power. This conclu-
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sion i supported by research into the perception of “control”
and the damaging consequences of perceived helplessness or
“learned helplessness” (Abramison, Seligman, & Teasdale,
1978; Maier & Seligman, 1976; Seligman & Garber, 1980).
Thus, an important justification for the requirement of due
process is to provide people who come into conflict with the
government with at least some influence over their fate. In
fact, the U. S. Supreme Court has recognized that due process
is important not only because it leads to accurate decision
making, but also because the denial of due process can result
in psychological harm. In Morrissey v. Brewer (1972), the
Court required that convicted criminals facing revocation of
parole be provided with specific procedural safeguards not
only for constitutional reasons, but also because the Court
recognized that how these defendants were treated would
influence their receptivity to efforts at rehabilitation. Similarly,
in Goldberg v. Kelly (1970), the Court required procedural due
process before the termination of welfare benefits not only
because the recipients had protected property interests, but
also because it recognized the psychological damage that the
denial of due process would work on these citizens. The
literature on therapeutic jurisprudence supports the Court's
concern with the psychological impact resulting from: peo-
ples” experiences with the legal system.

In evaluating procedural justice, people seem to focus on
attributes such as the neutrality of the decision maker, the
lack of bias irtherent in the conduct of the proceeding, and
the decision maker's expertise. But at least three other as-
pects of procedure are more important in evaluations of
fairness (Tyler, 1996): having an opportunity to participate in
the process (usually by including a chance to present evi-
dence), being treated with dignity as the process proceeds,
and having a sense of trust in the decision maker.

Not surprisingly, it has been found that people perceive
greater fairness in procedures in which they are allowed to
present evidence over those where this opportunity is not
provided (Lind & Tyler, 1988). It is interesting, however, that
this observation holds true even when people are aware that
their presentation will not affect the decision in the proceed-
ing. Presenting cvidence apparently has value or meaning in
and of itself.

It is also clear that people respond psychologically to the
respect, politeness, and dignity they are afforded during of-
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ficial proceedings. “People value the affirmation of their

status by legal authorities as competent, [equal citizens) and
human beings, and they regard procedures as unfair if they
are not consistent with that affirmation” (Tyler, 1996, p. 10).

Finally, when people trust that those who are conducting
official proceedings are concerned about their welfare and
want to treat them fairly, they are much more likely to per-
ceive the proceeding in which they are involved as fair.
Trust is apparently an important component in the percep-
tion of legitimacy in official proceedings, becausc people
have a need to believe in the benevolence of authorities.
This belief allows for stability and faith in the prediction of
future societal interacticns. “If people infer a benevolent dis-
position in some authority, they can trust that, in the long
run, an authority will behave in ways that serve their inter-
ests” (Tyler, 1996, p. 11). This trust is so powerful that peo-
ple can experience unfair treatment, such as sexism or
racis 1, without reporting that the procedures involved were
unfair if they infer that the authorities involved were moti-
vated to treat them fairly (Tyler & Lind, 1992).

The implications of research into the therapeutic conse-
quences that may result from judicial proceedings are impor-
tant for decision makers in higher education. If respondents
in disputes in higher education perceive that they have no
control over the penalties imposed upon them, or if they are
not treated with dignity as they experience an institution’s
disciplinary process, they are more likely to lose respect for
the institution and to seek to avoid whatever outcomes re-
sult from those institutional procedures. In pracical terms,
this likely outcome means an increase in litigation and 4
decrease in effectiveness in achieving the pedagogical objec-
tives of the university. Conversely, an institution that volun-
tarily and atfirmatively sceks to provide due process before
imposing discipline begins to create a climate where educa-
tion, in its highest intellectual and moral sense, can flourish.

Educators should concern themselves with the moral
development of students (Pavela, 1985).

The values affirmed throwugh the disciplinary process
inclide a rvespect for individual freedom and the obli-
gation to make a constructive contribution to the life of
the commmnily. The end result of these efforts may be
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the finest product of the educational entferprise: free,
mature, and responsible human beings. (pp. 51-52)

This result can occur in the university environment because,
although we endeavor to protect students from arbitrary
decision making, we also challenge them to adhere to a fair
but strict standard of personal conduct (Pavela, 1985). In-
stead of fearing the conflict that results from challenge,
Pavela proposes that we appreciate the capacity of dissent
and dispute to stimulate growth.

Even as higher education becomes increasingly commer-
cialized, this conception of the university environment and
mission can prevail. At some universities, it may seem naive
to suggest that the administration might forgo its legal au-
thority to coerce compliance with its policies in favor of a
system of decision making based on trust and participation.
But a vital belief remains in most colleges and universities
that higher education is a sacred trust. The systemic ap-
proach to decision making proposed in this report encour-
ages those involved in participatory hearings to explore the
nature of justice. Resolving disputes in higher education in
accordance with the principles of due process is a time-
consuming and demanding enterprise, but ultimately this
approach is the most accurate, fair, and rewarding one.

Recommendations for Policy and Practice

Although each institution must determine its own standards
and needs when it comes to making decisions about dis-
puted facts, the approach based on principles of due pro-
cess described in this report is strongly recommended for all
colleges and universities. The following suggestions are
offered for the implementation of principles of due process
in decision making in higher education:

1. Existing dite process policies should be examined and
modified if necessary to ackieve a balance befween speci-
[ficity and flexibility in the proceditral safeguards to be
provided in each case. It is impossible to prescribe what
procedural safeguards will be appropriate before exam-
ining the nature and potential penalty involved in each
case. Although institutional policies and procedures for
resolving disputes according to principles of duce
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process should be published and promulgated at all
levels of university administration, these statements
should be framed in general terms. Rather than specifi-
cally promising the right to an attorney or the right to
cross-examination when disputes arise, university poli-
cies should describe a commitment to due process.

A prompt and thorough investigation in accordance
with principles of due process is obviously required
when a formal complaint or grievance is presented by a
student or other member of the university community.
But even when a problem is not presented formally, a
university may still have the obligation to address in-
stances of discrimination or harassment if it were on
notice that the problem existed. Most recently, the U. S.
Supreme Court discussed this requirement in the context
of Title 1X of the Education Amendments of 1972, which
prohibits sex discrimination in federally supported edu-
cation. In this context, the Court requires-that school
officials affirmatively confront not only “teacher-student”
harassment, but also “student-on-student” harassment
when it is so severe that it has the effect of denying the
victim equal access to an educational program. Institu-
tions should consider the number of complaints re-
ceived as a “barometer of the campus climate”™ and un-
dertake campus-wide strategies to prevent future
incidents (Williams, 1999, p. AS6).

Administrators in bigher education should make an
institutional and an individual commitmert to the pro-
vision of due process when disputed facts are examined,
“Good faith” is an indispensable element of due process
in higher education. Rather than viewing the require-
ments of constitutional due process as an obstacle
course or a lawyer's trap, administrators should strive

to examine disputed facts accurately and fairty. In doing
50, they will in most cases fully comply with the require-
ments of the law.

. All iustiiutional decision makers should be trained to

recogriize sitiations whein the principles of due process
are appropriate and be familiar with the range of proce-
dural options by which those principles may be applied.
Sitaations involving disputed facts arise and evolve at
different levels within the university hierarchy. As class-
room profess -rsf,licommiltcc members, or hearing offi-
S
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cers, university employees should recognize their re-
sponsibilities to act in accordance with due process.
This awareness comes only when a university under-
takes an affirmative program to educate its employees
about its policies and procedures, and to train its em-
ployees in the practical application of those polices.
Because the requirements of due process are flexible
and vary according to circumstances, professionals in
the field of education should learn the ways in which
the courts have authorized hearings for academic and
disciplinary disputes. Such training requires a commit-
ment of time and resources by the university and its
employees.

4. Individuals involved in due process hearings shoild be
provided uith background information on laws relevant
10 the issues involved. When formal due process proce-
dures are invoked, specific and often sophisticated legal
concepts may be involved. The fields of sexual discrimi-
nation and harassment, discrimination because of dis-
abilities, and affirmative action, to mention only a few,
have become increzsingly cotaplex over recent years.
To fairly evaluate disputed facts in these areas, institu-
tional decision makers must be inforimed of relevant
standards and current interpretations of the law, which
can often be accomplished only with the advice of ex-
perts. Institutions must commit sufficient resources to
obtain qualified counsel when confronted with cases
that involve specialized areas of law.
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APPENDIX A: A Scenario and Analysis Describing

Due Process in Higher Education

The Scenario, Part 1

In his position as assistant dean of students. Dr. Adam Richardson
had only limited experience with student hearings under the aca-
demic and clisciplinary regulations at Wilson State University. In the
11 months since his appointment, he had handled several unrelated
instances of plagiarism and an incident in which two freshmen had
been caught stealing money from a soft drink machine in their
dormitory. Although Richardson was not entirely comfortable with
his understanding of the exact require ments of the Wilson State
disciplinary code, those cases had been relatively cut and dried and
they scemed to dictate their own procedures and penalties. No one
had complained about his decisions or the way he had resolved the
issues. But the file that was now open on the desk before him had
a special and disturbing element: a letter from a lawyer.

Upon first reading, it appeared to Richardson that the lawyer's
client, Erica Washington. did not have a leg to stand on. She was
challenging the grade of D that she had received from Dr. Steve
Ingalls in an undergraduate criminal justice class, CJ-444, Seminar in
the aAdministration of Justice. Because she was already on academic
probation, the D brought her grade point average to a level where
Washington faced automatic suspension for one academic term.

Being familiar with some of the literature on student rights. Rich-
ardson knew that students who challenged grades had an uphill
hatle. It was Richardson's understanding that the courts were reluc-
tant to second-guess professors when it came to the business of
evatuating academic work and awarding grades. Richardson per-
ceived that students were due only limited procedural protection in
such cases, certainly less than they would receive in proceedings
hased on disciplinary complaints. One article he had saved indi-
cated that unless they could show arbitrary or clearly malicious
action on the part of a professor. students rarely prevailed in these
tvpes of cases. Still, as Richardson considered some of the facts in
the mutter at hand, he became increasingly concerned.

Ingalls was young nnd had becen on the faculty only two years.
but he was well qualificd and no complaints from students had
previously been received regarding his classes. In response to
Richardson's inquiry, the professor had submitted a memorandum
describing the basis for Washington's grade. His reasoning was
clear. As set out in the course syllabus, the final grade was com-
posed of the student’s score on a midrerm, a final exam, and an in-
class presentation. Washington had scored rather well on the mid-
term exam, but her low scores on the final and on her presentution
left her with onlv 65 out of a possible 100 points. According to the
syllabus, this score translatec into a D,

Bascd on the memorandum and brief discussions ol the case
with Ingalls and the ¢hair of the Criminal Justice Department, the
resolution of the case initially seemed straightforward, But ac-
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cording lo Washington, the grade she received was unfair. She con-
tended that the CJ-44+ class was dominated by a small group of
male students. These students, according (o the letter from Wash-
ington's attorney, were local police officers whose experience and
position apparently impressed Ingalls. At least that was apparent to
Washington because, in her opinion, Ingalls allowed this group to
use most of each day’s class time to tell war stories about their
experiences on the street. At the same time. these students took
every opportunity to voice the opinion that females were not quali-
fied for police work. According to Washington, these students
became personally abusive to her in class each time she tried to
defend affirmative action practices in the field of law enforcement.
She felt that Ingalls took the side of these students against her, and
did not respect her opinion.

The attorney's letter also stated that students in the class would
often ridicule Washington’s comments and that they frequently
made derogatory remarks about female police officers. Washington
was said to have protested this treatment. first in class and later
privately with Ingalls. According to Washington, Ingalls told her
that the discussion of current issues in law enforcement was an
important part of the class and that he did not p2reeive the com-
ments made in class were abusive. Washington later took her com-
plaint to the chair of the Criminal Justice Department but received
what she believed was a similur, cursory response. After confirming
that none of the comments were of a sexual nature, the chair had
suggested that some amount of give-and-take was commonplace
with cops and that if she intended to pursue a career in criminal
justice, she should learn to forcefully state her opinions and “not
be intimidated by a few jokes.”

After obtaining what she felt was an unsatisfaclory response to
her complaints, Washington began to attend class less and less
frequently, which, she said. contributed to her low grade on the
final exam. She further maintained that she intentionally gave a
very short presentation because she did not want to give certain
students in the class more of an opportunity to ridicule her position
on the hiring of women in law enforcement. She swated that she did
not pursue her complaints bevond the chair because, in light of his
response, she did not think it would help. Faced with suspension,
however, Washington and her attorney now contended that the
grade she received was unfair.

After receiving the attorney's letter, Richardson met with Ingalls.
The professor stated that after Washington complained about the
treatment she received from other students, he did urge the entire
class o be more telerant of cach other's opinions. He was adamant.
however, that Washington was not the viclita of discrimination or
sexual harassment and that she received the grade she deserved in
the class. He maintained that the class was an upper-level, "seminar-
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style” class and that an important component of the class included
coping strategies and methods of interaction with those who dis-
agreed with a student's views. The chair of the department fully
supported Ingalls's position.

As assistant dean, it was Richardson’s responsibility to assure that
Washington received due process. Her lawyer insisted that Washing-
ton was entitled to a hearing and that she, the lawyer, should be
given the opportunity to fully participate in the inquiry. Her letter
announced her intention to “voir dire” each proposed member of
the tribunal that would decide the case, and den anded the right to
cross-examine not only Ingalls and the department chair, but also
each student in the class. She also demanded copies of each stu-
dent's midterm and final exam papers and Ingalls’s grading notes on
the class presentations. The lawyer notified Richardson that at the
hearing she would present testimony from two psychologists to
describe the impact that the class had had upon Washington as well
as what she called the “academic implications of the hostile and
abusive atmosphere [that] prevailed in . . . [Ingalls’s} class.” In clos-
ing, the attoiney cited a portion of the Wilson State University stu-
dent handbook that allowed students to file grievances if they fell
they had been treated unfairly. The letter formally invoked the
grievance procedure on Washington's behalf.

At the request of Wilson State University's attorney, Barbara
McCord. Richardson had faxed her the letter from Washington's
attorney along with a summury of his conversations with the faculty
members involved. He received a fax in return of a chart containing
six questions and a haudwiiiten note: “Adam, please consider the
three questions under the heading *substantive due process’ on this
sheet. I'll call you around nine tomorrow morning.”

Analvsis. Several issues immediately confront Richardson. This
case appears to fall into the category of an “academic challenge”
rather than a disciplinary matter—which would initially appear to
simplify the legal requirements for due process because under
Board of Curators v. Horowitz (1978), the Supreme Court recog-
nized that less stringent due process procedures are necessary
when academic penalties are imposed. All that initially appears to
be at stake is a low grade rather than a more serious disciplinary
penalty such as expulsion from the university. But Ingalls may have
condoned and ratified the conduct of his students, and if the grade
he awarded was influenced by gender-based discrimination, an
inquiry into this matter must examine much more than Washing-
ton’s academic work. In addition to Washington's complaint about
her treatment, the issue of academic freedom could be raised by
Ingalls if his grading decision is uverruled.

Consider whether this case actually involves a factual dispute
and whether the university is responsible for the actions ol Wash-
ington’s fellow students. Many of the crucial Facts may turm out (o
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be undisputed, bur a great deal depends on how the institution
officially interprets the agreed-upon facts. The comments by Wash-
ington’'s classmates and the impact they had on her grade must be
carefully evaluated. On May 24, 1999, the U. S. Supreme Court
ruled in Davis v. Monrove County Board of Education that a legal
cause of action may be brought under Titlé IX of the Education
Amendments of 1972 (which prohibits sex discrimination in feder-
ally supported education) for “student-on-student™ harassment.
Although the case involved an elementary school student, there is
little doubt that the case expands the legal lability of institutions of
higher education. Inaction or deliberate indifference by university
officials to known harassment can result in awards of damages
against the school.

To resolve this complaint, Richardson und Wilson State Univer-
sity will be required to accept one factual interpretation over an-
other. To make this choice, an appropriate inquiry into the content
and nature of the comments made during the class is in order.
What method should be used to accomplish this inquiry? How de-
tailed must the inquiry be? Richardson observed that some miscon-
duct cases seem to suggest their own proper level of procedural
complexity, but others, such as the case at hand. could be handled
in a number of very different ways.

The three questions the attorney asked Richardson to consider
are those listed under “substantive due process™ in Figure 1 on
page 38:

o SDP-1. Are applicable university regulations reasonably clear in
explaining the kinds of conduct that are required or prohibited
and the sanctions that will be imposed if the regulations are
violated?

« SDP-IL Is the operation of the applicable university regulations
in this case likely to result in a fair decision, one that is neither
arbitrary nor capricious?

e SDP-III. Does insurmountable institutional bias exist that pre-
cludes internal resolution of this case?

The Scenario, Part 2
Richardson had sent copies of Washington's correspondence. the
letter from her attorney, and a summary of the interviews Richard-
son conducted with Ingalls and the departiment chair, Dr. Tom
Owens, to the university provost, the dean of students, and the
university attorney. McCord was true to her word, and Richardson
received her call the following morning promptly at 9:00 Al

“Barbara, how are you?”

“Fine, thanks, Adani. Yourself?”

“Doing well, but I'm becoming more and more confused with
this matter with Ms, Washington.”




“rhat’s good. You're doing the right thing so far.”

“But not making much progress, I'm afraid.”

“Still, youre thinking about it, confronting it, and that’s what
needs to be done initially. How does it look to you at this point?”

Richardson paused, then said, “I want to make sure we give this
student due process, but I hate to get involved in a drawn-out in-
quiry into who said what over the course of the semester and what
it meant. Am 1 correct in thinking that there was a case that says
students have no right to a hearing to challenge a grade?”

“Well, Adam, you're probably thinking of a couple of Supreme
Court cases that came out awhile back. In the Horowirz case, a
medical student was dismissed on academic grounds without a
hearing. The student did get an independent evaluation from a
group of doctors, but they agreed that she was not qualified to
continue in medical school. The Court said she wasn't entitled to a
hearing, and that there was no overall substantive due process
violaticc  In other words, she couldn’t show that the university
acted in an arbitrary or capricious manner.”

“So is that the answer for us? We're okay as long as we don't act
arbitrarily. .. "

“It's never that simple, Adam. In fact, the first point I want to
impress on you is that there is no single correct answer here. There
are any number of ways we can go on this. and only time will tell
how correct we were,”

Richardson persisted. “But would you say that gewnerally these
kinds of cases don’t require hearings?”

“I wish I could give vou a straight yes-or-no answer on that, but
the law on due process is rarely clear. T don't think the Supreme
Court wants the law in this area to be completely settled.”

The attorney continued. “In the mid-80s, there was a case where
another medical student was dismissed from the University of Michi-
gan on academic grounds. Even though it appeared that the student
had been treated differently from most other medical students, the
Court took great pains to safeguard the academic freedom of state
universities. Because it appeared to the Cour that the faculty made
a careful and conscientious decision, their decision was upheld. The
Supreme Court held that federal court is simply not the place to
evaluate the academic decisions of university faculty.”

“That confirms that for an zcademic decision, a student has no
right to a hearing. Right?”

“Sorry, Adam, I'm afraid iny considered legal opinion is ‘it de-
pends.””

“I thought so. The Court changed its mind, right?”

“Actually, no. Those cases are the Supreme Court’s last pro-
nouncements on academic dismissals. No, the problem is that the
Court was careful to limit those holdings. Believe me, when it comes
to due process, the Court does not set out many concrete rules.
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They left open the possibility that protected liberty and property
interests could exist in academic cases, and stopped short of creating
the hard-and-fast policy you're looking for. It is clear that students
are entitled to greater due process protection in disciphinary actions
than in academic decision making, but where there are allegations of
‘bad faith,” courts do require hearings in many so-called ‘academic
challenge’ cases, so there is just no definitive word.”

"Great. Then how do we sort this out?”

“One step at a time. | faxed you six questions that 1 think can
guide us through mest due process cases. Have you had a chance
10 look them over?”

“Yes. I think T understand the first three, which deal with sub-
stantive due process. Number one asks whether our regulations are
clear. I reviewed the WSU academic code, which is part of the
student handbook. In answer to that question, 1 would have to say
that the code spells out the required grade point average in no un-
certain terms. According to the code, Ms. Washington should be
automatically suspended, but I also reexamined our student griev-
ance procedure. 1t is clear on its face, but then 1 thought about the
second question you sent. s the acrual operation of the rules and
regulations going to be fair in this case? I'm not so sure that the
combination of the academic code and the grievance procedure are
going to result in a fair outcome if they are strictly applied. And I'm
not sure how to remedy the problem.”

"I have the same misgivings, so let's break it down. Begin with
where this is in the system,” responded McCord. “All that has really
occurred is that Ms. Washington. through her counsel, has notified
us of a grievance, and she hasn't really done that properly. The
handbook says a student who has a problem with a professor is to
proceed up the chain of command to the department chair, then to
the dean of the college in v hich the department is located, and
only then to your office. She has actually bypassed the dean of the
College of Arts and Sciences, directing her grievance to you.”

"So do we send it back down?”

“We could, but in this case [ think we should let that slide.
While it's important that the procedure be followed, there is a ¢ru-
cial time factor in this case. T don’t think we should elevate form
over substance. And we are now on notice that student-on-student
harassment may have occurred, and it becomes our responsibility
to investigate that possibility. At this point, you can handle it like
any other grievance.”

“That sounds good, but as far as I can tell we don't really have a
specific bearing procedure for a grievance. The handbhook’s griev-
ance procedure sayvs due process will be provided hut doesn’t ex-
plain what that means, It doesn't say whether students can have a
lawyer or whether they can do all the things Ms. Washington's
attorney is demanding.”
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“Right, and some people might disagree with me, but in my op-
inion that’s all our code needs 10 say. We need to consider Ms.
Washington's claims and decide what procedures will amount to
due process in this pariicular instance.”

“But isn't that a question for the courts? I mean, her attorney is
obviously thinking in terms of a complex and lengthy hearing. If
we don't provide what she wants, isn't she going to claim a denial
of due process?”

“She may, Adam. And we may have to defend in court the pro-
cedure we choose to provide. That's always a possibility. But we
can't let her attorney dictate the structure and content of due pro-
cess in this case. That has to be our decision.”

“Well, if she's going to have her attorney there, T know that we
will want you to handle our side.”

“Whoa, Adam. We haven't decided if we're going to allow her
to even attend the hearing, much less the extent to which she can
participate if she’s there.”

“Yes. I jusl want to be absolutely certain that we provide the
due process that a court would say Ms. Washington is entitled to. Is
that possible?”

“Sure. We could be absolutely safe by going out and hiring a re-
tired judge to hear the case, let Ms. Washington's attorney engage
in full legal discovery before the hearing. and then essentially con-
duct a full-scale civil trial. The only problems are that all that pro-
cess would take months or years to accomplish, and the cost
would be enormous.”

“But isn’t that what a judge would require?”

“Not at all. Judges realize whai you're up against here, Wilson
State’s job is (0 educate students, not conduct trials. If this lands in
court, a judge is going to expect you to have acted in a fair and
reasonable manner, to decide the case in good faith. That's the bot-
tom line.”

“Qkay, that sounds good, but we still have 1o decide how to
proceed.”

“True, s0 let's return 1o the questions we started to answer. |
think they can steer us in the right direction. If T understand you
correctly, you fecl that the regulations on academic suspension and
grievances are clear, in and of themselves. but they don’t seem to
fit the particular circumstances we have here.”

“Exactly. I would answer the first one, SDR-I, affirmatively. The
rule seems a bit harsh to me, but it is clear. Ms. Washington was on
notice that if her grade point average fell below 2.0, she would be
suspended. Our gricvance procedure also seems logical and suffi-
cient for its purpose.”

“alright, as to the second question, SDP-II, you fecl the regula-
tions mav not result in a fair outcome in this particular case?”

“Right. Normally, if a student challenged a professor’s academic
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evaluation, I would simply check the calculation of her grade
against the course syllabus, but I wouldn’t look behind the scores.
That would interfere with the professor’s academic freedom.”

“Perhaps.”

“I'm not going to regrade students’ papers every time they dis-
agree with their professors’ analyses.”

“And Ms. Washington is asking for even more than that.”

Richardson nodded. “She wants us to look behind her grade, at
the reasons for her low score. I don't think our policies ever envi-
sioned that.”

“It is highly unusual. So if the policy is clear, explain to me why
you are troubled in this case.”

“Well, because underlying her complaint is the possibility of dis-
crimination or some kind of harassment. If we just go by the letter
of the law, or the letter of our regulations, that possibility will not
be explored. That troubles me.”

“Adam, I think you have an accurate understanding of the issues
here. If you're suggesting that we need to disregard the regulations
to some extent, for the sake of fairness and 1o investigate possible
harassment, 1 agree with vou.”

Richardson paused, thes said. “I didn't reali... that was my sug-
gestion. but I suppose it is. I'm reluctunt because I'm not suwe what
it means in practical rerms.”

“That's what we = figure our when we come to precedural
due process, the latter three yuostms on the document I serit. But
there is one last substa, tive rine psrocess concern: the question
murked SDP-IIL”

“Tne onc about insurmountable hias.”

“Right. We can go into this inguiry in more depth when we
decide who should hear this case, but i's important to explore the
possibility of institutional bias from the outset.”

Richardson asked, “Can you clarify what's meant by ‘institutional
hias’ here? I understand that the university should approach s.
Washington's grievance with impartiality, but to me that goes with-
out saying.”

“This is another safeguard against arbitrary and capricious deci-
sion making. In some cases, a school could be so invested in one
position, so protective of its own interests, that it simply could not
offer a fair hearing. This is an extreme case, but suppose a college
president was alleged to have sexually harassed a student. Or say a
professor alleged that 4 trustee of the university was improperly
recruiting student athletes. When the damage that could be done to
a school’s reputation or finances is so severe that its objectivity is
apparently compromised, an internal proceeding may not be ap-
propriate.”

"1 see. But while I hate to think that the kind of discrimination
Ms. Washington is alleging might actually have occurred, I do think
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that T cart be fair. And I think that the administration of Wilson
“rate can he objective in this case”

“That's fine, Adam. As 1 said, we cian return to the question of
bias when we consider who should be the hearing officer in this
case, but for now 1 teel comtortable with our efforts toward sub-
stantive due process.”

Analysis. The essence of substantive due process s a decision
based on a scrupulous analysis of the relevant facts in a case rather
than an analysis tiinted by bias or capriciousness. Richardson has
considered the potential in this situation that an untair decision miglht
be made. Fe confirmed thar Washington was properly on notice of
potential adverse action against her by Wilson State University in that
the applicable regulations were clear. Then, by ¢xamining the actual
operation of those regulations and potential bias within the adminis-
trative decision-making mechanism, Richardson reduced the possibil-
ity that the university’s action will be arbittary or capricious. Thus,
the groundwork for substantive due proces- aas been laid, As will be
seen, however, the requirements of substantive and procedural due
pracess intersect at crucial points as the case proceeds.

The Scenario, Part 3

After McCord, Wilson State University's counsel, discussed the re-
quirements of substantive due process with Richardson, she ex-
plained how they would decide which procedural sateguards
would be offered as the student’s grievance was heard. She contin-
ued o use the diagram they had previousty consulted. Wt respect
to procedural due process, McCall urged Richardson to consider
the nature of the grievance brought by Washington, the student.

“You lirst necd to decide the overall Tevel of procedural formal-
ity appropriate for this case. We've already started on that by dis-
cussing the fact that the handbook and other university policies
don’t require any particular procedures and that this case can be
characterized as academic, rather than disciplinary.”

Richardson responded, “That would tend o make it less formal
then?”

“Right.” said the attorney, “but part of Ms. Washinglon's griev-
ance involves discrimination or harassment, rather than a purely
academic challenge

“Truc, but that's not clear to mie. Shouldn’t she be required to
state exactly what her problem is before we can address it?”

“You could take that position. Especiatly since she has a law-
yer.” After a moment, McCord continued, “We could get into a lot
of piocedural arguments, Adam. But let's remember that judge who
might be looking at this thing down the road and see whether we
can cui 1o the chase. We know what Ms, Washington's problem is.
she's saving she got a low grade not hecause she deserved it buat
because of harassment or discnimination The professor and the
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department chair disagree with her, The university has to take one
side or the other”

“Agreed. And we need to investigate what happened so that we
will be able to take a position.™

“Exactly. Now that investigation wiil be by way of a hearing,.
The question now is the appropriate depth of the procedure re-
quired at that hearing. We begin with the expectation that this case
will not involve many {acts that are in dispute. T don't think cither
side will oy to misstate the facts, .

Richardson nodded. =1 think T see where youre going. This isn‘t a
cuse where the skills of a lawyer are really necessary. T mean she
could probably state Washington's arguments more clearly, but she is
not really needed to bring out the facts in this case.”

*Yes. There are some cases where the need for cross-examination
by a lwver is crucial, but this does not seem to be one of them. Bur
vou're getting u littde ahead of me, Adanm. Before we look at these
kinds of procedural safeguards specifically, let's focus on the larger
picture. We need to get some kind of feel for the level of complexity
appropriate for this case as it travels through our system. We need 1o
decide how we're going o handle her case thraugh the steps of
notice, hearing, and appeal. More important, vou will have 1o nake
nunierous decisions throughout the process, and o do that vou need
1o have g fairly clear idea of the level of procedure that this case
needs. Once vou have that, the specific decisions will be casier.”

“Okay, T believe T understand what you mean about the level of
procedural complesity, but T'm not sure T understand the first choice
I'm supposed to make. Isn't the procedure for the hearing some-
thing that should be set by university policy?”

“That's a good question, and in theory tuau's perhaps how it
shouid be. Sometimes the regulations or the Freulty or student hard-
hook will cleady spedl out what steps 1o take, But more often, as
vou know, the handbook just makes a general statement. Qur stu-
dent handbook simply says that due process will be provided in
these kinds of cases: it doesn't explain what that means, In this case,
I see no reason to proceed in a manner that's highly legalistic. I vou
recall from the mformation [ sent you, ithe Titigation model is in-
tended tor cases where there's no hope for reconciliation and the
university intends to prepare for future litigation.”

Richardson shook his head slowly. “Right. 1 hope it won't come
tex thut, but at this point 'm not feeling terribly optimistic. If we
rule out the litigation model,” the choice is between an adversarial
model” and an informal model?™

“Yes. First examine the nature of this case. What's at stake? What
does Ms. Washington stand te lose here?”

“That's part of what bothers me. From Dr. Ingalls's perspective.
all that's in dispute is the grade of D that he gave her. She says she
deserves a higher grade: he says she does not. So all that's really in

90U




dispute is a letter grade or two. But it just happens that Ms, Wash-
ington was already on academic probation and the grade of D
automatically puts her out of schiool for a semester.”

“[Exactly. So the question is, what s at issuc? Is it just 2 matter
of a letter grude or is it that harassment or gender discrimination
threatens Ms, Washington's educational opportunity at a public
institution?”

Richardson paused. “Barbara, 1 guess that's the problent for me,
I'm not sure.”

“You coutd go either way on i, Adam.”

I appreciate that the decision is ultimately mine, well, ulti-
mattely that of Wilson State, but 1'd like 1o know your opinion.”

“Sures 1 feel the hottom line is the fact that she wilj e out of
school if the grade stands. Dr. Ingalls will disagree, but I'd bave to
say that the nature of this case involves a deprivation more serious
than a letter grade.”

“aAnd that argues in favor ol a higher level of procedural com-
plexity, right?”

“Yes, and other factors also come into play.”

“The discrimimation claim.” Richardson began to make notes on
the legal pad before him as he spoke. “Let me see if T understand.
She says the class involved harassment based on gender, 1f nor for

that, Twould be much more comlortable with an informal approach.

These grade disputes are bound 1o come up frequently. [ don't like
setting the precedent that we will have a complicated hedring every
me a student disagrees with his grade.”

“Agreed. I vou set a procedural format precedent in several
cases of the same type, you may be stuck with it in the future. So
we can say that the implied allegation of discrimination does com-
plicate matters, but the question is whether that aliegation and the
penalty involved are enough to require the more formal, or “adver-
sarial” approach.”

“To tell you the truth, Barbara, I'm still not sure.”

“Olkay, let's think of it this way, What's it going to take to get to
the truth here? In order o decide if there was discrimination or if
the grade was fai in this case, do you see vourself being more of-
fective in the role of ajudge in a court case, or would voa have a
hetter chance to get at the truth i vou took @ more active role in
the process?”

“More active? I'm not sure 1 understand what you mean by that,
such as wha'?”

“Questioning the witnesses yourself, deciding for yourself when
vou've heard enough, rather than letting the parties decide when
they're finished. Perhaps calliag in wituesses on your own or ©x-
cluding repetitive witnesses. That sort of thing.”

“Yes, [t seems to me that would be better in this case.”

“Okay.”
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“But isn't that always going 10 be the case? | mean, I don't ever
want to have to sit through a lot of legalistic questioning when |
could do it more efficiently myself., . . "

“Not necessarily, Adam. Imagine 4 case where there are more
disputed facts than we have before us now. Do you remember the
case where a student was charged with what the university defined
as ‘sexual misconduct” after he had relations with a female student
who later said she was drunk?

“Yes. As I recall it there were issues about who did what, but it
was basically her word against his. A difficult case.”

“Exactly. and I'll bet you would not be so comfortable with an
informal procedure il you had to decide a case like that.”

“True enough. [ would want both sides to feel that they were
able to say whatever it was they wanted to say.”

“Same situation in some cheating cases, where the evidence is
hotly disputed. There is room for even some of what you might call
useless” questioning in these cases just for the sake of completeness
and maybe also for the psychological benefit that comes from al-
lowing everyone to have his or her say. Remember what I said
about hard-und-fast rules, Adam. There are none when it comes to
due process in higher education. An allegation of cheating on a test
is not the same, I think, as a case of garden variety plagiarism. Both
are ucademic nfsconduct cases, but you might want to approach
them with different levels of procedural complexity.”

“Okay. I'm beginning to see what you mean. It comes down to
the narture and circumstances of cacly individual case ™

Analysis. With respect to the requirements of due process, no
single perfect hearing format exists. Unless a school’s policies are
explicit, a number of decisions about procedure must he made,
The same case may be addressed. correctly, in a number of differ-
cnt wavs through the use of dif', rent combinations of procedural
sufeguards. Rather than wyir 4 foree a particular hearing proce-
dure to it a particular 1ype of case, it is better to consider the indi-
vidual due process protection required by the nature of each case.
Richardson has come to recognize that while this case may appear
to he a simple grade challenge, the issues are more complicated
than in “typical” academic challenge cases.

In determining the proper procedure for any given case, an ad-
ministrator should always begin with the policies and regulations
published by his or her pariicular institution. Even if those regula-
tions call for more protecion than appears to be required by the
nature of the case. the procedures promised in the regulations
should nonctheless be followed. But if institutional regulations call
for less protection than appears warranted in a particular case. the
administrator should supplement the prescribed procedure with
wharever additional safeguards he or she finds (o be appropriate in
keeping with the nature and facts of the case.
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Although it may be possible to consistently meel the require-
ments of constitutional due process by adopting a formal and highly
legalistic model of procedure, this approach is neither ¢conomical
ner efficient. Richardson chose a course of action somewhere be-
tween an informal discussion and an adversarial hearing. Had the
dispute involved only the letter grade, he could have chosen 1o
discuss informally the issues with the parties. He would still have
considered a range of procedural saleguards, but the inquiry could
have been streamlined. He would still have provided Washington
with the opportunity to present her case, only in less depth, with
fewer procedural rights than she will be provided under a more
adversarial approach.

Richardson's discussion with the university attorney has been
productive. Instead of allowing Washington's attorney to dictate the
requirements of due process in this case, Richardson understands
that decisions about the way the hearing in this case is conducted
remain with the university. With rthat power to choose comes the
responsibility to act fairly and reasonably. Ultimately, his choices
may be scrutinized by a judge (or judges), and although his judg-
ment will be given deference, the process actually provided to
Washington must not fall below the standard of due process o
which she is constitutionally entitled,

The Scenario, Part 4

McCord discussed the general parameters of Washington's case
with Richardson, covering some of the legal hackground on the
thorny relationship among academic freedom, freedom of speech,
and allegations of harassment. She suggested that it was time to
hegin making practical decisions that would determine the nature
and extent of the hearing to be held in the case.

“The hard question in this case is who will make the decision,”
said McCord, “Is it going to be you, or an independent hearing
officer, or perhaps a hearing panel composed of students and fac-
ulty members?”

“That is a tough one. I don't suppose the handboek tells us.”
*Afraid not, but vou're wise to consider that possibility first. In
some situations, for example, in tenure disputes at Wilson State, our
policy does spell out who hears the case and describes some of the
required procedures. The school's written policies or even its estah-
lished customs should always be consulied fiest. But in this case you

are going to have to make the decision without that guidance.”

“Then Fin lost again, Barbara. [ can see some justification for
Iaving a panel decide this issue, but on the other hand, 1 honestly
think T could be fair. I just don't know,”

“You may be closer than you think, Adam. You said you hon-
estly felt vou could be fair. That was going to be my next question
to you: Do vou have any bias that you're aware of that would color
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your decision in this case? What I'm trying to suggest is that you
need to honesty examine Wilson State's position and your own
position here, and decide whether it's fair for you 1o proceed as
the person who handies this case,”

“What il I feel T couid not be [air?”

“Then we would need to locate somieone either with the school
or independent from Wilson State who can.”

“I don't think T have any bie. in this case, but it's possible that T
might lean in favor of Dr. Ingalls over the student. T meuan, in any
case, I'd hate to see a professor in the wrong. 1t will be inuch
casier if Ms. Washingron is found to deserve the grade she got.”

“Don’'t misunderstand me, Adam. I'm not asking for a psycho-
logical evaluation of vour unconscious mind. All I'm asking is
whether you can say in good f{aith thar you would decide the case
based on the evidence you hear rather than on your feelings about
what might he hest for your employer or for you.”

I believe | can be objective. Tl try to be, but maybe 1 should
point out that Dr. Owens, the chair of the Criminal Justice Depart-
nient, was on the search committee that hired me as assistant dean.”

“Oh. T didn't know that, but that is another factor to be taken into
consideration. I'm not questioning your ability to bhe objective, but
ve do have to bear in mind that a judge may look at this situation
someday and be realistic. If there is the appearance of impropricty.,
that appearance is going to have to be explained if the case should
cver go to court. Even if you are sure that your relationship with Dr.
Owens will not altect your judgment and you could testify 1o tiat
under oath, it's still a factor to consider in making this decision.”

“Well, if we make this decision in terms of relationships, T prob-
ably never decide a case because 1 know just about all the profes-
sors on campus. I've served on committees with many of them.”

“I understand what you're saying, Adam, And the coutts recog-
nize that university communities are often relatively small. That
doesn't rule out your decision making in these cases, It's just one
more factor 1o take into account. It does seem to me that the fact
that Dr. Owens was directly involved in hiring you is substantially
different from sim’y serving together on a commiuee.”

"Okay. I supp, e it might be best here to appoint someone cise.
But I think it should he one person, not a panel.”

“Agreed. Now, suppose you're under oath and 'm a judge. Tell
me why.”

“Because of all the things we've heen talking ahout. Assembling
a panel of decision makers would complicate this matter quite a
bit. It does not appear thart the facts are going to be seriously con-
tested. 8o a singie objective person can judge whether there was
discrimination in the class just as well as a group could. Having
more than one decision maker is not more likely 1o lead to an
accurate decision.”
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“Excellent, Adam, You've just engaged in a ‘balancing analysis,”
You looked at the interests on botl sides and the extent (o which
the use of a panel would increase the chances of getting at the
truth. And 1 think you are demonstrating ihe kind of "good faith’
that a court waould be looking for, il it ever comes to that. Do you
have someone in mind for the job#”

“You've given me such a hard time that I'd like 1o appoint you,
but T guess T can't do that.”

“An interesting idea, but 1 would have to decline.”

“Thought so. One person 1 can suggest is Dr. Anna Jennings in
the Physical Sciences Department. She has been teaching at Wilson
for almost 20 years, md most of the facully and students know her
to be a fair and independent professor.”

“Okay. but before you make the decision, temember the balanc-
ing test. Do you think it might be necessary in this case 1o allow Ms,
Wiashingion o participate in the decision as to who hears this case?”

I can see where she would wanirt to name the hearing officer:
in fact, I suppose she might want us to use the option of a hearing
panel. with students on it, to make the decisior. here. But 1 don't
helieve the circumstances here would justify the time and extra
trouble that would involve. As 1 said, T don't expect that the facts
will he seriously in dispute. It seems to me that one fair person can
make this decision as well as a group could.”

“That's fine then. 1 believe you're on solid ground legally and in
terms of the fair resolution of this grievance. You've made some of
the hard decisions, but let's take a break. When we get back to-
gether, 1I'd like to return to the issuc of bias. At this point, T want
you to consider bias in 1erms of the procedural due process deci-
sion ahout a hearing officer.”

“1 thought that was a substantive due process issue,”

“This is a point where substance and procedure intertwine. [
want you to rewrn to those factors that might influence you or the
university, I'm not talking about the appearance of good faith here:
I'm looking for some real soul-scarching. and let me tell vou why 1
ask. Well, first because it's the right thing 1o do, to identify any
possible bias, but beyond that, let's suppose this matter does go to
court someday. Some lawyers and judges, and some jurors for that
matter, are quite good at evaluating when a witness is uncomfort-
able about his testimony. Even when a person is not lying but is
just not telling everything, a lawyer's antennae go up.”

When Richardson raised his eyebrows, McCord continued, “Please,
Adam. no lawyer jokes comparing us 1o insects. What 1'm saying is. if
you haven't confronted all the possible bias and dealt with it in a
straightforward manner. it's going to affect you in some way on the
witness stand. Twant us to lay all the cards on the table right now.
We need to acknowledge and confront any hias that may exist.”

“I have no problem with that, but I'm just not sure whether, or
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to what extent, there may be bias, personally or on behalf of the
university.”

“T'd like for us to get together after lnnel andd discuss it
Between now and then, just think about it .. )"

Analysis. The question as to who should decide the Washing-
lon case requires Richardson to confront subjective issucs as to his
involvement and the involvement of the university in hearing the
case. On rare occasions, there may be cases where the interests of
the school, or a particular administrator, may be so weighted to-
ward a particolar outcome that the case must be referred o deci-
sion makers outside the institution, Richardson must identify not
oply his actual bias, but also the appearance of bias on his part or
with respect 1o the university as a whole.

As this scenario continues. Richardson makes decisions about
the structure of the hearing 10 be held in this case.

The Scenario, Part 5

Richardson felt that substantial progress had been made, but he real-
ized that many difficult decisions remained before a hearing in
Washington's case could proceed. He remained troubled by the pos-
sible existence of bias on the part of the university as a whole and in
his own mind. That afternoon he met again with McCord in the con-
ference room of the Wilson State University administration building.

The attorney began the discussion with a question. “Well, Adam,
hiave you come to any conclusions about prejudice that might
influence this case?”

I have a few concerns, Barbara. ‘The first issue is the fact that if
Ms. Washington is ruled to he correct in what she says, that means
that Dr. Ingalls engaged in discrimination. That doesn't look good for
the university, and T expect that Dr. Ingalls will strongly disagree. He
is taking these accusations personally, and 1 can't blame him. So to
that extent, it becomes a somewhat personal issue for me. Beyond
that, T expect that many taculty members would perceive this as an
attuck on academic freedom. That's always 4 sensitive issue, and 1
expect that both the university as a whole and 1, personally, would
be relieved if Ms, Washington's allegations were determined to be
unfounded.”

“Okay, Adam. That strilkes me as an honest assessment. There is
also the difficult issue of the right of the students in the class (o
freedom of speech. But the immediate question is whether those
feelings will prevent a fair hearing from taking place.”

“I've given that further thought also, Barbara, and as [ indicated
carlier. I don't think the pressures in this case are so great that they
would interfere with my carrying out the responsibility to be fair, 1t
seems 1o me Ghat in almost every case there are geing (o be similar
problems You could say that | have some bias, but in this case |
belicve the pressure is manageable.”
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“That's what 1 necded to hear, Adam, T think we're ready to
move on. We need to look now at the depth of proceddural protec-
rion that is justified by the scriousness of the case and our need for
an cfticient resolution.”

“Right. Where do we begin?”

“lLets start with the questien of an open hearing, Unless vou
know of some reason why this matier shoutd be open to the uni
versity community, 1 recommend that it be closed except to the
extent Ms, Washington wants to invite others, Because it involves
Ms. Washington's grades, it might violate federal laws to make the
hearing public.”

“Fine with me. What's next?”

“The issue of discovery. Are there any documents in our posses-
sion or in Dr. Ingalls's possession that Ms., Washington may need,
whether she is aware of them or not?”

I cun't think of anything.”

“Any objection to providing her any documents she asks for? 1
mean within reason.”

“No problem, as far as [ know.

“Well, then, let's decide who should testify at the hearing. . ..

Consulting Washington's original letter as well as notes taken
{from carlier conversations with Ingalls and the class roster, Richard-
son and McCord identified several students from the class who,
along with Ingalls, would be able to provide important wstimony.
They discussed whether other class members should be requested or
required to submit written statements. MeCord suggested that this
procedure might be justified after halancing the interests. Richardson
decided that the hearing officer would need to hear live testimony 1o
understand what happened in the class, He flelt that Jennings miglht
need to explore the context of certdin statements and events that
would be discussed. They also decided that Washington would not
be offered an opportunity to take any written statements or deposi-
tions before the hearing and that no futher investigation was neces-
sary hefore scheduling the hearing date,

Richardson and McCord then considered the procedural safe-
guards that would he appropriate during the hearing. The decision
to tape-record the hearing rather than simply keeping notes was
made quickly, but more difficult decisions were required when
they discussed the procedure by which evidence would be heard.
Their discussion led to questions about the extent to which Wash-
inglon’s attorney would participate in the hearing. Richardson
questioned whether it was even possible to decide at this time how
the hearing would proceed in light of the many potential problems
that might emerge during the course of the hearing,.

The attorney explained that the purpose of their current discus-
sion was primarily to prepare the notice that would be sent to
Washington. It would be a letter setting the hearing date and gener-
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ally deseribing thie way the hearing would proceed. "All we have (o
do is formmlate a fairy clear picture of how the hearing should
proceed,” said McCord. *Once the hearing hegins, you may decide
that you need o provide additional safeguards for Ms, Washingtars,
and you canr certainly do that if necessary.”

Richardson indicated his concern that the hearing might
into an unmanageihle proceeding, T would prefer to handie (his
matter fess formally than a court case where attorneys present
cvidence and object to tesdamony on technical grounds, 1 think we
can get to the heart of the matter withowt all tha,”

“Right. Your view of this case as requiring procedures less comples
than under 4 litigation model implies that atorneys will not present
the cases. But what about having them presceat for consultation?”

‘[ suppose that would be all right, evens thouglhi T think it will
slow things down,™

It will, So let me hear the reasons why yvou feel it might be
necessary 1o allow Ms, Washington's attorney 1o consult with her
during the hearing.”

“Udon’t know. T suppose it just seems like we're covering some-
thing up if we don'tallow the awyer in”

“Well, what if we allow her to be present, 1o observe, but not to
consult with her client during ihe hearing?”

“Actually, that scems preferable 1o me, but can we do tan? T
seems like some sort of violation, free speech or {ree association,
something ilong those lines.”

“Adam, I'm glad vou're sensitized to potential constitutional
violations, but remember, this is not a criminal (rial, We liave (o
proceed in the way we believe is most appropriate. Woe may have
1o ustity our decisions before a judge someday, and the judge will
dedide it we were correct in our assessment of the denuinds of due
process, Butin this particular case, we don't even have to allow
her attorney in the room i we decide, on balance, that her pres-
ence will not significantly add to the Tikelihood that the decision in
the case will be correct.”

Richardson and McCord continued to discuss the appropriate
role of the atorney in this case and other procedural safeguards
over the next hour. Eventually, they mrived -t conclusions about
both the hearing and the appeal. and were able to prepare the
following letter notifying Washington as to the procedures that
would be followed during the hearing in her case:

WILSON STATE UNIVERSITY
April 14, 1997

Ms. Annce Erica Washington
Room 150, Wetherford Hall
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Wilson State Pniversity
—] Lind ])('li\'(q'y,_,_

Res Wit File 78OW 1 21
Dear Ma, "Nashington,

With reference o your leer o me dated april 3, 1997,
and that of vour attorney, Ms, Jane Paxton, dated April 7,
1907, please he advised that on May %, 1997, at 9:00 AM. in
Roo.a 224 of the Wilson University Administration Building,
Learing will be convened fo examine your complaint about
vour grade in Cl-i44, Administration of Justice, This hearing
will continue throughout the day on May 5, and if necessary
we will reconvene the hearing on May 6, 1997, at 9:00 AL
Your complaint is being ireated as o grievance under Section
23503, on page 30 of the T996-97 Wilson State University
Student Tandbool. Tt is necessary that you be presemt
throughout the hearing in order for your gricvance to he
addressed. The hearing will be conducted in accordance with
the policy statenients on pages 30-32 of the Student
Hundbook. At this point, Tam aking the position that this
hedring will ot he open w the general public or menibers
of the university community; i vou would like the hearing 1o
he mopen” rather than closed, please notily e immediately
sothat we i discuss this possibility,

This hearing is yonr opportunity 1o present evidence
relevant in this matter, =ubject (o the rufings of the hearing
officer, Your attorney will be allowed to bhe present at this
frearing but will not be allowed o participate, At the disere-
ton of the hearing officer and during breaks, you will be
allowed to consult with your attorney during the hearing;
otirerwise, however, your attarney’s role at this hearing will
be limited to observition only. Wilson Stite University will
not be represented by an atormey at this hearing,

The hearing ofticer will be Dr, Anna Jennings. a member
of the faculty of the Physical Sciences Depariment at Wilson
State University, [ will initiadly present evidence relevant 1o
this matter to Dr. Jen-
nings, and following my presenraiion, you will have the
opportunity to call withesses and ask questions. Dr. Jennings
will listen to the evidencee presented and to any statement
vou wish to make, and will render a written hearing decision
based solely on the testimony at the hearing within one
week of the conclusion of the hauaring,
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The issues to be decided by Dr. Jennings at the hearing
are whether you were subjected to unfair reatment in the CJ-
444 class and, if so, whether that treatment resulted in your
receiving an unfair grade in the course. Dr. Jennings will also
be asked to investigate whether harassment occurred in the
class and to make recommendations for further action if she
finds affirmatively.

All witnesses who testify at the hearing will be under
oath, and the witnesses will not be allowed in the hearing
room except during the time they testify. The witnesses
whose testimony [ intend to present at the Hearing include:

1. Dr. Steve Ingalls, who is expected to testify that the grade you
received in CJ-444 was fair and was based solely on your
academic performance in the class. You should be aware that
during his testimony, Dr. Ingalls will be discussing your aca-
demic performance and your grade. This information wiit
therefore be heard by those present during this closed hearing.
Mr. Jeremy Alston, who is expected to testify that he was a
student in CJ-444, and that you were treated in a reasonable
manner in the class and apparently subjected to the same
grading criteria as everyone else in the class.

3. Mr. Bob Shields, who is expected to testify that he was a stu-
dent in CJ-444 and that the treatment you received in the class
was subsiantially the same as that received by cach of the
other students in the class.

N

Following my questioning of these witnesses, you may
ask them questions if you wish. Also, I will agsk you to ex-
plain why you feei your grade was unfair. Following any
statement you chioose to make, or if you make no statemernt,
I may ask you questions about what happened in the CJ-444
class.

At the bearing, you will have the opportunity to call a
reasonable number of witnesses, if you wish, to describe
what happened in this class. I may ask them questions after
they answer your questions. Please notify me in writing at
least three days prior to the hearing (no later than May 3.
1997) as to the names of any witnesses you plan to call at
the hearing and what you expect them to say. If you fail lo
notify me in advance as to your witnesses, Dr. Jennings may
not allow them to testify. If you need assistance in arranging
for the testimony of any mzmber of the university commu-
nity, please notify me as soon as possible (and in no event
no later than May 3, 1997). All witnesses at the hearing will
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testify at the discretion of the hearing officer, Dr. Jennings,
and she may choose to place time limits on the testimony of
any witness.

You will alse have the opportunity at the hearing o pre-
sent any documents you feel are relevant to this matter to Dr.
Jennings. If there are documenis you feel are important to
your case that are unavailable to you and are in the posses-
sion of Wilson State University or its employees (including
Dr. Ingzlle), it is important that you notify me immediately
(and in no event no later than May 3, 1997).

If you disagree with the writlten hearing decision issued
by Dr. Jennings in this matter. you may request an appeal of
her decision by notifying the provost of Wilson State
University (Ms. Mary Davis, 200 Wilson Ad.ninistrative
Building) in writing within one week of the date you receive
the hearing decision. The subsequent decision by the provost
will be the final administrative decision by Wilson State
University.

If you have any questions concerning the hearing in your
case or wish to discuss it further, please contact me at 535-
0000. Based on our previous conversations and the request
in your attorney’s letrer, I will continue to notify you of de-
velopments in this case by calling you at 555-1111 or by
delivering written notice (with a copy mailed to your attor-
ney) to your dormitory mailbox in Wetherford Hall. If for any
reasor vou cannat be reached in this manner, it is important
that you notify me immediately.

In cornclusion, I solicit your assistance, and that of your
attorney. in conducting a {air and efficient hearing in this
matter.

Sincerely,

Adam Richardson, Ph.DD.
Assistant Dean
Office of Student Affairs
cc: Ms. Jane Paxton
Attorney at Law

Analysis. Fundamentally, Washington's case remains a dispute

about academic evaluation. Were it not for the facts that Washing-
ton's grievance involved elements of harassment and gender discrim-
ination and that the potential penalty in her case would be enhanced
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because of previous academic shortcomings, Richardson undoubt-
edly would have greatly cuttailed the procedural complexity of the
hearing in this case. As it is, his decisions to limit the participation of
Washington's lawver, to limit the number of witnesses, and to stream-
line the appeal process are justified by the circumstances, and should
be upheld as reasonable if the case is eventually taken to litigation.

In deciding how a hearing will actually be conducted, it is im-
portant for an administrator not only to consider individual proce-
dural safeguards, but also to do so in the context of the entire
proceeding. While it may be necessary during the hearing to mod-
ify the depth of the procedural safeguards provided (as evidence
develaps, for example, unexpected witnesses may need 1o be
called, opportunities for cross-examination may need to be ex-
panded, or the degree to which the hearing officer becomes in-
volved may change), the overall nature of the case must determine
the procedural complexity of the hearing.

Although Washington did not specifically raise the issue of
student-on-student harassment, Wilson State University is on notice
that such harassment may have occurred. The hearing in Wash-
ington's case provides an opportunity (o investigate, and Richard-
son has asked the hearing officer to make recommendations for
further action if she concludes that harassment did occur. Even if a
student does not specifically complain, the Supreme Court decision
in Davis . Monroe County Board of Education, mentioned earlier,
makes it clear that schoois must affirmatively address student-on-
student harassment.

The Scenario, Part 0
Wilson State University—Case Number 7890W.121
In The Matter of Anne Frica Washington (477-99-1818)

Hearing Decision

This case was referred to me as hearing officer by Dr.
Adam Richardsoen, assistant dean in the Wilson State
University Office of Student Affairs, on April 23, 1997. It in-
volves a grievance filed by Ms. Erica Washington related to
the grade she received during the winter 1997 term in CJ-4-4,
The Administration of Justice, taught by Assistant Professor Dr.
Steve Ingalls. Testimony in this matter was presented on May
5 and 6, 1997, in Room 224 of the Wilson University Admini-
stration Building. This hearing was not open to the public,

Present at the hearing were Ms. Washington and her attor-
ney, Ms. Jane Paxton (who observed but did not participate
in the hearing); Dr. Adam Richardson (who presented wit-
nesses on behalf of Wilson State University); and Dr. Steve
Ingalls. The witnesses who testified, in order of their appear-
ance, were Ms, Washington, Dr. Ingalls, Ms. Ruth Wood (a
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student in the class who wus culled to testity by Ms.
Washington), Dr. Tom Owens (chair of the Department of
Criminal Justice, who was called by agreement of hoth sides),
Mr. Jeremy Alston and Mr. Robert Shields (both of whom arc
students in the class called o testily by Dr. Richardson).
Documents accepted during the hearing and considered in
rendering this decision were 4 copy of the class syllabus for
CJ-444 and a copy of a page from Dr. Ingalls's grade book
(with all names other than Ms., Washington's obscured). T also
consulted Wilson State University's published regulations.

Prior to the presentation of testimony 1 explained (in accor-
dance with instructions from Dr. Richardson) that the hearing
would he closed to the public, that T would decide the case
based only on evidence presented at the hearing, that Ms.
Washington had the burden of establishing that her grade was
unfair but that 1 would decide the case based on the prepon-
derance of the evidence (in other words, the decision would
be rendered in favor of whichever side presented the most
convincing evidence, even if the difference were slight), that 1
would render a written hearing decision that included specific
findings of fact that supported my decision, and that appeal
rights would be set out in my hearing decision.

A tape recording of this hearing was made but has not
heen transcribed. The tape is in the possession of Dr.
Richardson.

Hearing Issues
As formulated by Dr. Richardson prior to the hearing, the
hearing issues to be decided are:

1. Was Ms, Washington's grade in CJ-144 unfairly affected by the
treatment (specifically the repeated challenging of her opin-
ions by other students) she received in the class?

. It so, what remedy is appropriate?

. Did harassment of Ms. Washington occur in the CJ-bi4 class?

. 1t so, what further action is recommended?

— A DN

Findings of Fact
1. Ms. Erica Washington is a junior, majoring in criminal justice at
Wilson State University. She was on academic prot ation at the
beginning of the winter 1997 term, meaning that if her grade
point average for the term was less than 3.0 (on a 4.0 point
scale), she would automatically be suspended from Wilson
State University for the following term.
Ms. Washington was enrolled in Dr. Ingails's CJ-444
Administration of Justice class for the winter 1997 term. In
addition to Ms, Washington, %0 othier students were enrolled in

I
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0.

this class. Twenty-one of these students were males, and nine
of these swudents, in addition to Ms. Washington, were females,

. According to Dr. Ingalls's syllubus for CJ-444, cach student’s

grade was determined by adding four scores received during the
course: (a) the midterm exam score (50% ol the final grade); (1)
the final exam score (30% of the final grade); (¢) the score on
the student’s in-class presentation (30% of the final grade); and
{d) the score on the student’s class participation (10% of the
final grade),

. Ms. Washington received 26 of 30 possible points on the

-

midterni exam, 20 of 30 possible points on the final exam, 17
of 30 possible points on her class presentation, and 4 of 10
possible points for her class participation. She therefore re-
ceived 67 out of a possible 100 points. resulting in her receiv-
i. g a letter grade of D in the class.

. In other classes during the winter 1997 term, Ms. Washington

received one grade of A, one grade of B, and one grade of C.
With her grade of D in CJ-444, her GPA for the winter 1997
term wats less than 3.0, and she was suspenced for the spring
1997 term, which begins on May 16, 1997 (six days from the
date of this wecision).

There was dispute in the testimony as to the extent to which
Ms. Washinglon participated in class. 1 accept the evidence
from Dr. Ingalls that Ms. Washington's participation in class
was inadequate, and find that she did not regularly participate
in class discussions.

There was dispute as to whether or to what extent Ms.
Washington was treated with disrespect by fellow students dur-
ing the CJ-444 cluss. Ms. Washington and Ms. Wood testified that
Ms. Washington was treated with disrespect. Mr. Alston and Mr.
shields tesiified that she was treated with proper respect. In
response (o questions by Dr. Richardson, both of these students
testified that they were not aware of the emotional impact their
comments had upon Ms, Washington, aad both expressed regret
tor the manuner in which they expressed their apinions. Dr.
Ingalls testified that while he did not believe that Ms.
Wishington wias subjected to sexual harassment or verbal abusc,
her views were frequently and sometimes harshly challenged by
other stuclents in the class. T find that Ms, Washinglon's com-
ments were challenged by her classmates more frequently than
was the case with other students in the class. T find that on
numerous occasions, several of the class members, who are
police officers, referred (o the fact that the general pullic does
not understand the pressures associated with the law enforce-
ment profession and emphasized their belief that difficulties can
arise when law enforcement officers are females. T find that in
this context reference was made to Mignorant cilizens™ ancl tha
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in this context Ms. Washington was specifically referred to as
“ignorant.” I find that Ms. Washington’s views were the subject
of extraordinary scrutiny by hoth Dr. Ingalls and her fellow
students. 1 further find that this treatment had a negative effect
on Ms. Washington's performance and her grade in the CJ-444
class,

8. Dr. Ingalls testified that he was aware that Ms. Washington was
not comfortable with the manner in which the class was con-
ducted but that he believed that a seminar style is appropriate
for this class. He further stated that he intends to continue ©
teach the class using the seminar style in the future. Dr. Ingall:
also testified, however, that until he heard Ms. Washington’s
testimony in this case, he did not realize the extent to which she
was affected by the treatment she received from other students
in the class.

Decision

1. Ms. Erica Washington's grade in CJ-444 was unfairly affected
by the treatment in the class. The responsibility fFor this prob-
lem lies partly with the other students in the class, partly with
Dr. Ingalls and Dr. Owens, and partly with Ms. Washington
herself because she failed to pursue the matter beyond the
departmental level.

. The appropriate remedy for the situation is For Ms. Washington
to repeat CJ-444 next term. Her suspension for next term is (o
be canceled; however, she will remain on academic probation
and must achieve that required GPA or again face automatic
suspension. It is my hope and expectation that should Ms.
Washington encounter what she perceives to be unfair treat-
ment in the class, she will more clearly communicate with Dr.
Ingalls or other officials at Wilson State University to resolve
the matter. If problems cannot be satisfactorily resolved at the
departmental level, 1 expect Ms. Washington to contact the
dean of the College of Arts and Sciences, and later the provost
if necessary, as described in Section 133.88 of the Wilson State
University student handbook.

3. Student-on-student harassment occurred in the CJ-444 class.

4. T recommend that during the coming term, when Ms.

Washington repeats CJ-444, Ms. Washington's cluss presenta-
tion include a debate with Mr. Robert Shields and Mr. Jeremy
Alston on the subject of “affirmative action to increase the
number of females officers in law enforcement.” In this de-
bate, Mr. Shields and Mr. Alston should argue in favor of such
affirmative action. and Ms. Washingion and another student
should argue againsi affirmative action. During the hearing,
Mr. Shields and Mr. Alston indicated a willingness to voluntar-
ily participate in such a debate, and if they do participate n

v
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this activity in good faith, 1 recommend that no further action
he tiaken to address this incident of harassment.

Appeal Rights
Any party to this hearing may appeal this hearing decision to the
provost of Wilson State University Dy delivering a written appeal,
specifically stating the basis for <lisagreement with the hearing
decision, to the Office of the Provost, koom 200, Wilson
University Administration Building, within 10 calendar days of his
or her receipt of this decision. At his discretion, the provost may
review the testimony and documents submitted in this case, and
may request written or oral testimony or argument from the
parties. The decision of the provost will be the final administra-
live action by Wilson State University in this matter.

Signed:

Dr. Anna Jennings

The Scenario, Part 7
Even with the conclusion of the hearing in Washinglon's case and
the issuance of Jennings's written decision, Richardson's work wis
not finished. Just after the time {or an appeal expired, he received a
visit from Ingalls. Ingalls said that he had thought carefully about
what he heard at the hearing, and wondered what Richardson
thought he could or should have done differently. He explained that
he still did not believe Washington was subjected to discrimination
but that he had a better understanding of why she felt her grade was
unfair. Ingalls reiterated his concern that if Washington intended o
pursuc a career in taw enforcement, she neceded to learn how to
stand up for herself. His intent in the class, he explained, was not
only to impart the content of the textbook, but also to provide stu-
dents like Washington with a taste of reality. As he put it, the “real
world™ was a tough place. and puart of Washington's crintinal justice
education involved learning how the real world operates,

Richardson began on a concilintory note. “I'm glad that you
have a broad definition of the word "education,” Steve. And [ agree
that in this class it is legitimale 10 incorporate an appreciation for
how the law enforcement profession actually functions. T under-
stand your belief that you properly responded to Ms. Washington's
complaint as she presented it to you. It appears that you carefully
followed the grading structure set out in the course syllabus. What
I'd like for you to see is how the concept of due process can nuke
a difference in the classroom when disputes arise.”

“Well, that's part of my problem. 1 don't see that there was a
dispute’ as such. she didn't do the work. She performed poorly on
her exam and in her presentation. so she received a low grade.”
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“I understand what you're saying, and, belicve me. this whole
approach takes some careful consideration. I'm just coming to
appreciate the idea of due process myself, after some long conver-
sations with our attorney. But let's suppose that during the final
exam vou caught Ms, Washington obviously chez g, Suy you saw
her reading from her textbook, which was open beneath her desk.
Would vou say there was dispute then?”

“Not really. Not if I saw with my own eyes that she was reading
from the book.”

‘So what would you do at that point?”

“Well, il you're talking about due process, I don't think there is
anything to be gained by having a hearing in that kind of situation.
Nothing she could say could change the facts. I would give her an
F on the exam.”

“That's the way I would have handled it too, until recently.

But my conversations with our attorney, Barbara McCord, have
changed my thinking to some extent. I think now that one of the
most importan: applications of due process is in those situations
where you believe you already ‘know’ what the facts are and the
correct penalty is clear.”

"I understand that you're saying it's important to keep an open
mind and listen to the student's side of the story, but. really, what's
the point? In the situation you described, or in the situation that
actuatly occurred with Ms. Washington, I knew what the facts were
hecause T saw them with my own eyes.”

“Then you don't see any need for due process?”

Tt seems to me that due process involves an adversarial con-
frontation between two relatively equal sides. Tt is alniost dishonest
(o suggest that I will provide Ms. Washington with due process
when T already know what I'm going to do. I think the last thing I
ought to do in those circumstances is pretend that some kind of
watered-down evidentiary hearing is going to change things.”

“Your point is well taken, Steve, but I think you are assuming
that due process is elfective only in criminal cases. If you're talk-
ing about locking someone up or imposing a fine on then, then
more extensive due process is in order. But | also think that even
watered-down due process is valuable, By that 1 mean a brief
hearing. without protections like an attorney or cross-exaniination,
nonetheless allows for an inquiry into the facts. Now [ agree that if
you cannot approach the inquiry with a truly open mind, then that
bias makes the hearing a waste of time. But if an informal and
abbreviated hearing is unbiased, I believe that due process is
served, which is valuable and necessary in itself.”

“T guess that's where we disagree. [ don't see that value in a
case like this.”

“It has to do both with fairness and with the perception of fair-
ness. which I suppose are two distinet things sometimes. There is
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rescarch indicating that when people are simply given the opportu-
nity to tell their side of the story and are listened to before a deci-
sion is made, it makes a big difference in how they see the out-
come. That opportunity may be the most important factor in the
perception ds to whether the decision was fair, Beyond that, T also
belicve that a commitment to due nrocess requires that we provide
a hearing, at whatever level, before a decision is made.”

“But I believe I was fair when I made my decision. It scems to me
that if Ms. Washington had put as much energy into the class as she
did into her grievance, it would have saved us all a lot of trouble.”

“Thar may be, but let me ask you this. Do you think shie learned
anything from this experience?”

“Well, one part of me wiants (o say that she learned o use the
law to make up for her failure to do her academic work. But |
guess that's a narrow view, 1 can see that this experience might
teach her that under our system of justice there are procedures for
appeals from certain decisions and there are limits on power.”

“And isn't that also true in law enforcement under our system of
justice? I seem to recall you once told me that an important compo-
nent of your class involved coping strategies and methods of inter-
action witly others, So, in a sense, hasn't this experience been a
manifestation of what you intended 1o teach in the classroom about
the administration of justice?”

Ingalls said he would have to think about that,

Analysis. It would be nice if disputes in the real world could be
resolved as neatly as in this scenario. In the real world, students
are not likely to demonstrate the sensitivity shown Iy Me. Shiclds
and Mr. Awston, and professors are sometimes less receptive than
Dr. Ingalls to insights offered by university administrators. This
scenario is intended to illustrate the complexity of the decision-
making process with respect to academic and disciplinary hearings
in the university setting and the importance of the Supreme Court's
recent decision in Davis o, Monroe Cornty Board of Education.
Whit appears on its face to he a simple case actually involves sig-
nificant constitutional conflicts between a stndent's right to freedom
of speech, Dr. Ingalls's academic freedom, and Ms, Washington's
right to substantive and procedural due process. Due process hear-
ings in higher education are opportunities for institutions to fnvesti-
gate not only formal grievances and complaints, but also the cir-
cumstances involved in situations where they have only informal
knowledge of harassment or discriminatory action. The full implica-
tions of the Davis decision will not be known until more litigation
occurs under Title IX, but it is clear that public institutions of
higher education have an affirmative duty to conduct prompt,
thorougl, and fair investigations into formal and informal com-
plaints of student-on-student harassment.,
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APPENDIX B: A Student Due
Process Challenge

Neash v. Aubuirn University, 812 F.2d 655 (11th Cir. 1987)

Facts and Administrative Actions

David Nash and Donna Perry were first-year students at the Auburn
University School of Veterinary Medicine in 1985 when they were
accused of cheating on their final exam in ncuroanatomy. During
the exam, the two students sat close together, out of their assigned
scats for the course. The exam was monitored by five faculty mem-
bers, all of whom noticed the close contact of the students; several
of these faculty members and several students later testified that
Perry at times would hold her paper up before her as if she were
reading it and that Nash would stare at the paper while she did so.

Professor Buxton, who prepared and graded the test, was aware
of the suspicious hehavior of these students, and he compared and
analyzed their answers. He found a strong similarity between - =ir
answers on 6 of 28 questions. The professor then became con-
vinced that Nash and Perry were cheating during the test and had
the other faculty members who observed the students examine the
answers. These facully members concurred with Professor Buxton
that collusion had occurred berween Nash and Perry.

On June 6, 1983, the two students were advised in writing that
they were charged with a violation of the Student Honaor Code.
Specifically, they were told that they would be given “at least 72
hours to prepare a defense for the charge of academic dishonesty,
in that while taking examinations during 1984-1985 school year,
information was allegedly obtained in an unethical manner.” By
way of this notice, a hearing was scheduled for June 10 before the
Student Board of Ethical Relations.

The students appeared on June 10 with an attorney. The lawyer
objected to proceeding with the hearing at that time because, he
said, the notice the students received on June 6 was inadequate
and oo general to advise his clients of the charges against them.
He asked for more specific notice and additional time to prepare a
defense. The board agreed 1o provide both,

The following day, the students were given a memorandum stat-
ing that they were charged with “giving or receiving assisiance or
commuanication between studenits during the anatomy examination
given on or about Mzy 16, 1985." Included in the memorandum was
a list of students and faculty metnbers who were expected to testity
at the hearing. In accordance with the agreement made with the
attorney on the previous evening, a new hearing date was set for the
lollowing day, June 12, 1985.

The disciplinary hearing was conducted on that date by the
student *chancellor” of the Board of Ethical Relations before a num-
ber of student “justices.” Nash and Perry were present, with their
attorney. There was no attorney for the board. The chancelior over
the hearing allowed the attorney to advise Nash and Perry during
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the hiearing but not 1o parnticipate otherwise, Nush and Perry were
allowed to indirectly gquestion the witnesses who testificd against
them; they directed their questions to the chanceltor, who then
posced questions to the witnesses. Nash and Perry objected to this
method ol cross-examination, hut the student chancetlor would 1ot
change the established procedure. The hearing was tape-recorded.

After hearing statements from the faculty and students support-
ing the charge of academic misconduct, Nash and Perry were al-
lowed to make their own stiements; they denied that they had
cheated. They were also allowed to bring in their own witnesses,
other students who were in the exam who stated they did not see
any cheating oceur. They requested a recess during the hearing,
apparently for in-depth consultation with their attorney, but the
student chancellor denied this request,

After the testimony was concluded, the board deliberated in
privite, and decided uranimously that Nash and Perny were guilty
of the charge of academic dishonesty. The student justices recom-
mended that they be suspended with the opportunity to reapply
for admission in one year. Nash and Perry were notified of this de-
cision and recommendation and of their right to appeal to the dean
of the Auburn University School of Veterinary Medicine. They un-
dertook that appeal on June 13, 1985, Following the guidance of
the code, the deun referred the case to the school's faculty Come-
mittee on Admissions and Standards,

On June 19, 1985, the faculty committee held a4 day-long meet-
ing to consider the appeast. It reviewed a copy of the materials
previously presented and listened o the audio tape of the June 12
heating hefore the student board. Nash and Perry were present at
this meecting, and presented oral and written statements and an-
swered gquestions from the faculty committee. After deliberations,
the faculty commitree vated unanimously to recommend that the
dean uphold the board's findings and recommendations. The dean
upheld the board's action. Nash and Perry then appealed to the
president of Auburn University, who reviewed the written file in
the case and upheld the previous decisions,

Legal Action in Federal District Court
Nash and Perry filed a lawsuit in the T S, Distsict Coust for the
Middle District of Alabama on September 20, 1985, They filed under
42 US.C. 1983, alleging that their civil rights, specifically their proce-
dural and substantive due process rights, had been violated. They
also filed a claim under state law for breach of contract by wrongful
suspension, They asked {or and received from the district court a
temporary restraining order that allowed them to audit classes and
take tests in veterinary schoal until the case was decided,

Nash and Perry sued the university, the dean, and other univer-
sity administrators in their official and incdividual capacities for
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injunctive relief (to prevent the suspension) and for money dam-
ages. They claimed that the defendants procedurally and substan-
tively violated their guarantee of due process under the Fourteenth
Amendment to the U 8. Constitution:

1. Procedurally, they claimed that the steps tuken by the bourd,
the committee, the dean, and the president of the university
that resulted in suspension were constitutionally inadequate.
They also raised issues about the denial of a requested recess
during the hearing before the student board and the fact that
anothier cheating controversy was occuwrring it Auburn around
the time of their hearing.

2. Substantively, they said the decision o suspend was made
without sufficient evidence, that the decision was sirply un-
furir.

The university asked the court for a summary judgment, sug-
gesting that there were no fucts in dispute and that Nash and Perry
had no legal grounds on which they could succeed in the case.
The district court judge held a hearing in October 1985 during
which he heard testimeny from both sides about the procedural
steps that led to the suspension and about how the decision was
made. At this hearing, Nash and Perry offered the testimony of a
statistician, Dr. Tarvey McKean, from the University of Kentucky.
Ir. McKean had swdied the exam papers and testified thar the
similarities found in the papers of Nash and Perry did not give rise
to the conclusion that they cheated. Dr. McKean expliined the
similarity by the students' close collaboration and the fact that they
studied from the same notes. Despite this testimony and the denials
by the students, the university’s motion wis granted and summary
judgment entered against Nash and Perry.

Appellate Court Action

The students appealed this ruling to the Ul S, Court of Appeals for
the Eleventh Circuit. That court carefull; examined the facts of the
case and made the following determinations with regard to proce-
dural due process:

Timing of the notice. Nush and Perry argued that the notification
they received of the charges against them was inadequate and
especially that the “corrected” notice spelling out the charges
against them was unfair because they were not given sufficient
time Lo prepare their defense. The court stated that there are no
hard and fast rules by which to measure meaningful notice, noting
that in Memphis Light, Gas & Water Div. v, Craft (1978), “an cle-
mentary and fundamental requirement of due process . . . is notice
reasonably calculated, under all the circumstances, to apprise inter-
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ested parties of the pendency of the action and afford them an
opportunity (o present their objections” (p. 13). Looking at all the
circumstances, especially the agreement by Nash and Perry and
their attori.ey (o receiving more specific natice and then Laving the
hearing the following day, the court found no violation of the
students' constintional rights.

Content of the notice. Nash and Perry argued thar the notice in
the case was deficient because it did not advise them of the nature
ol the restimony to be presented against them or of the facts under-
lying the charge of academic dishonesty, Citing several case prece-
dents, they argued that they were entitled o a summary of the
estimony expected from Professor Buxton and other witnesses
against them. The count acknowledged that such totice had been
required in several previous cases but pointed owt that in those
cases the students were not present for the adverse testimony and
were required o respond at a later date. In this case, Nash and
Perry were present to hear and respond 1o the testimony against
them. Discussing the Hexibility of due pracess, the court stuted il
the standards of procedural due process are not wooden absolttes.
The sufficiency ol procedures employed in any particular situation
must be judged in light of the parties, the subject matter, and the
circumstances involved. The appeals court agreed with the conclu-
sion of the Tower court that Nash and Perry were not constitution-
ally entitled 10 advance notice of statements by witnesses who,
along with Nash and Perry, were to appear at the hearing,

The right to cross-examination at the hearing. In the landmark
cuse Goss i Lopez (1975), the Supreme Court described the due
provess requirements involved in suspending public school stu-
dents from high school. The Eleventh Circuit Court quoted from
that case i its discussion of whether Nash and Perry were denied
due process in the way that Bimitations were placed on the cross-
examination of adverse witnesses, According to Goss, “The funda-
mental requisite of due process is the opportunity to be heard,”™ but
Jie nature of the hearing “will depend on appropriate accommoda-
tion of the competing interests involved” (Morisser ¢ Brewer.
1972, p. 4815, In other cases where citizens stood (o lose important
nroperty rights, the Supreme Court found that cross-exantination
rights could not he denied, but the Eleventh Cireuit decided that
Nash und Perry had not been denied due process in this case. The
court again quoted from Goss: “Due process requites that appel-
fants have the right to respond, hut their rights in the academic
disciplinary process are not co-cxtensive with the rights of litigants
in a civil trial or with those of defendants in a criminal tial” (p.
5223, Although Nash and Perry were not sllowed to ask questions
of the adverse witnesses in a direct, adversarial manner, it was
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clear 1o the Eleventh Circuit Court that they heard all of the testi-
mony against them,

Deninl of a recess during the hicaring. The Yleventh Cireuit
agreed with the district court judge who feund that although the
granting of Nash and Perry's request lor a recess during the hearing
might have allowed them (o more effectively exercise their limited
cross-examination opportunity, the denial of the request did nor
constitute o deniul of due process. The students were able (o con
front their aceusers, alheit indireetly, and the denial of the re-
auested recess was within the diserction of the hearing officer.

Yairness of the hearing tribunal. Nush and Perry raised several
issues regarding the fairness of the student board that conducted
their disciplinary hearing. They felt the board was biased in that
there was a4 contemporanceus chealing controversy occusring at
the university while their hearing took place. They felr that the
board was prejudiced when it heard testimony about the conduct
of Nash and Perry during examinations other than the anatomy
final, and they contended that one of the student justices should
have been disqualified from deliberations because he apparently
had heard information about the case from other students betore
the hearing. In response to these arguments, the appellate court
acknowledged rhat an impartial decision maker is an cssential
guarintee of due process. The court would not, however, infer that
the board wits biased based on speculation. There was nothing in
the hearing record 1o indicate the contemporancous cheating con-
rroversy influenced this case. For similir reasons the court felt that
Nush and Perry's constitutional rights were not violated by the par-
ticipation of the allegedly binsed student justice or the estimony
about their behavior during other exams.

Depth of the appellate review. Nash and Perry argued that the
Auburn dean and prestdent gave only lecting review to the deter-
minations of the student board and the faculty committee that cor-
sidered their case, feeling that it violated their constitutional right to
a meaningful appeal, and suggested that the administrators should
have indertiaken new or de novo hearings as to the facts. The
cowt found that the procedures set up by the university did con
form to the requirements of the “rudiments of fair play,” which is
all that the Constitution requires,

The combination of violations. As their final objection to the due
process procedure they obtiined through the Auburn University

system, Nash and Perry argued that beyond any singie violation that
oceurred, the inadequate notice they received as to the charges they
faced, coupled with limitations on the method by which they could
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cross-examine their accusers, resulted in an unfair hearing. The
court considered this argument carefully but decided that, based on
the record of the proceedings, the students had been provided with
the process to which they were constitutionally entitled.

The Eleventh Circuit Court of Appeals recognized that beyond
the foregoing procedural due process claims, Nash and Perry had a
constitutional nght to substantive due process. “Not only does the
due process clause of the Fourteenth Amendment provide proce-
dural protections, it provides a guarantee against arbitrary decisions
that would impair appellants’ constitutionally protectable interests”
(Nash v. Auburn University, 1987, p. 667). The court acknowledged
that the power of the government, through its university system, to
expel students was not unlimited but that “there must be some
reasonable and constitutional ground for expulsion” (Dixon v. Ala-
bama State Board of Education, 1961, p. 157). Nash and Perry in-
sisted that the decisions by the student board, the faculty commit-
tee, the dean, and the president of the university were not based
on substantial evidence and were therefore arbitrary. Examining
the evidence that was adduced at th= hearing, however, the court
found that the testimony from faculty, students, and the professor
who compared the students’ answers was snbstantial and satisfied
the demands of substantive due process.

Analysis
Although Nash and Perry were completely unsuccessful in their
challenge to the procedural steps provided by Auburn University
before their suspension for academic misconduct, this case illus-
trates thie care with which the courts examine due process require-
ments in the field of higher education. At one point in the decision,
the court evidences great sympathy for Nash and Perry, calling
them “hard-working sraduate students, beginning the training for
their careers” (p. 667, Had the evidence against them been weaker
or if their attorney had not had some success in working around
the procedural limitations imposed by Auburn University, it is quite
conceivable that the result in this case inight have been different.
The Eleventh Circuit Court of Appeals, like most courts that
have considered such cases, deferred to the judgment of the uni-
versity. but the court specifically held that the students did have
protected liberty and property interests in continued enrollment in
this public schiool. Before ruling against the students. the court
individually examined the ohjectivity of the decision making tri-
hunals, the adequacy of the notice of charges, the fairness of the
hearing, and the nature of the appellate process set up by the
university's policices.
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