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Preface

The National Catholic Educational
Association's long-standing commitment to working for full and fair
educational choice for all parents is rooted in the conviction that it is
a justice issue and, therefore, is good public policy for the United
States. The Association believes that all parents should have the right
to select the best educational environment for their children and that
such a fundamental right should not be conditional upon parents'
ability to pay tuition or to afford to live in neighborhoods where the
public school system meets the needs of their children.

In America, the financially disadvantaged cannot exercise their
right to select alternative schooling for their children since public
policy today is formulated to offer parents choices that are restricted
to public school options only. Parents who wish to send theirchildren
to parochial or private schools are financially penalized for exercising
their right. While the United States is the only Western democracy
that does not provide parents with a fair share of their education tax
dollars so they may choose a nonpublic school education, the tide of

ix
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public opinion is beginning to turn in support of publicly funded
school choice initiatives. The 30th Annual Phi Delta Kappa/Gallup Poll
reports that a majority of the American public now supports the use
of vouchers and tuition tax credits to cover part of the costs of attend-
ing private schools. Fifty-one percent of all those surveyed favor tax-
funded support for parental choice, 45 percent oppose, and 4 percent
were undecided. Demographic profiles within the survey indicate that
ethnic minorities responded with a 68 percent level of support.

Presently, momentum is building around the school choice move-
ment, but the leadership is in the hands of politicians and philanthro-
pists who are not part of the Catholic school community. Numerous
private scholarship programs, under the leadership of corporate
America, are providing millions of dollars for tuition grants to disad-
vantaged children, and Catholic schools are the primary constituents/
beneficiaries of the parents' choices. Consequently, school choice is
happening to/for/around us, and the design and implementation of
programs are advancing rapidly, apparently without significant input
from the Catholic school community. Theoretically, this may be a
good thing, as it will help to focus the choice debates on the justice
and educational merits and not make it simply a "Catholic issue."

While private programs that directly benefit children are valued
and collaboration with corporate America is essential, Catholic edu-
cational leaders must be a more articulate and assertive force in shap-
ing both the direction of choice programs and the content of public
policy debates about future parental choice initiatives. Unfortunately,
there is a great deal of apathy and/or ignorance about the conceptual
and practical aspects of parental choice as a public policy issue among
our own Catholic school leaders and consumers. Consequently, the
debate is largely defined and shaped by those who oppose school
choice: the Clinton administration and U.S. Department of Educa-
tion, as well as the various education associations and agencies rep-
resenting public schools interests in Washington, D.C.

Recognizing this situation as no longer tenable, the Joint Schools
Committee of NCEA sponsored a three-day invitational symposium
called Partners for Justice: Catholic Schools and School Choice in Wash-
ington, D.C. February 4-7, 1999. The purpose was to gather approxi-
mately 100 leaders of the Catholic school community in the hope of
heightening their awareness of the diversity and power of the parental



choice movement and enabling them to take a more effective leader-
ship role in influencing public policy debates.

The goals of the symposium were:
1) to develop an understanding of the complexities of the issues

and the forces driving the school choice movement,
2) to explore the legal, political and practical implications and

challenges of school choice options;
3) to enable participants to take active leadership roles in the

school choice movement when they return to their dioceses and states,
4) to publish proceedings of the symposium and disseminate

them to the wider Catholic school community.
The symposium provided an exciting, informative and motiva-

tional program, featuring presentations by members of the church,
school, business, civic and academic communities.

The Rev. Dr. Floyd H. Flake, a staunch supporter of school choice,
a former Democratic member of the U.S. House of Representatives
and a leader in the African-American community, delivered the key-
note address. The NCEA Children's Choice Awards were presented to
individuals whose efforts significantly advanced the right of parents
to select their children's education by making financial resources avail-
able for them to do so. Awardees included John Coons, professor
emeritus, Boa lt School of Law, University of California at Berkeley;
Virginia Gilder, founder of A Better Choice; J. Patrick Rooney, founder
of Educational Choice Charitable Trust; and Senators Joseph A.
Lieberman (DCT) and George Voinovich (ROH).

Several issue papers were commissioned for the symposium. Most
Rev. Robert J. Banks, chairperson of the NCEA Board of Directors,
discussed the historic role of the Catholic church in supporting pa-
rental choice and Dr. John Coons, University of California, Berkeley,
articulated a rationale for publicly funded school choice as good
public policy. The legal perspective of choice initiatives was presented
by Mark Chopko, general counsel of the United States Catholic Con-
ference (USCC), and the more specific issue of tax policy was dis-
cussed by Frank Monahan, director of the office of government liaison
at USCC. Dr. Paul Peterson of Harvard University and Ms. Nina
Shokraii-Rees of the Heritage Foundation described what educational
research shows about school choice and the implications of the vari-
ous models of publicly funded choice programs that are in existence.

xi
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Panelists shared the successes as well as the problems and practical
concerns that have surfaced in the privately and publicly funded pro-
grams already in existence. These presentations represented perspec-
tives of school and diocesan administrators, parents, state Catholic
conference directors who were involved in the adoption of legislation,
and CEO's who have sponsored private programs.

The lively and challenging interaction of participants and pre-
senters helped to prepare the leaders of the Catholic educational
community to engage actively in changing the climate of public policy
debates in support of full and fair parental choice in education.
However, the ultimate success of the symposium lies not in what
happened in Washington, D.C. during those four days in February, but
in how well the participants inform others about the nature and
complexities of parental choice options and in the plans that will be
developed and implemented at the local level to make full and fair
educational choice a reality for all American families.

In the pages to follow, you are invited to share in some of the
insights and exchanges that took place during the symposium.

Dale McDonald, PBVM
Director of Public Policy and Educational Research
National Catholic Educational Association
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CHAPTER 1

Children's Choice
Awards Banquet:
Recognizing Individual
Contributions

The Catholic Schools and School Choice: Part-
ners for Justice symposium was held February 4-7, 1999 in Washington,
DC. Delegates were welcomed by NCEA President, Leonard F. DeFiore,
who outlined the goals and expectations of the symposium. At the
opening banquet, Children's Choice Awards were presented and Rev-
erend Floyd Flake delivered the keynote address.

Welcoming Remarks: Leonard F. DeFiore
We gather on the cusp of a new millennium which, we believe, will

see a new order in American educationa new order built around the
concept of choice, a concept which is at the heart of any free society.

We gather to review the status of the continuing challenges of
school choice and to identify ways in which to respond more effec-
tively to these challenges.

We gather, also, to sharpen our understanding of the emerging
challenges of implementing various programs of school choice, and
to seek to identify ideas and responses to these challenges:

1 14
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1. What has been and what might be the impact of a lottery and/
or a financial-need-driven eligibility process on the task of developing
and maintaining community within a Catholic school? Do internal
school problems develop when some parents work multiple jobs and
serve at bingo etc. to pay tuition while others receive scholarships or
vouchers?

2. What are our contingency plans to expand the number and
capacity of Catholic schools to accommodate increased student de-
mand as a result of expanded school choice?

3. Can we develop a financial model for schools that provides us
with the ability to disengage from a voucher program and still remain
fiscally sound, should circumstances require us to do so?

4. Will all voucher holders be enthusiastically embraced in all of
our schools? Is there a problem with welcoming diversity in enroll-
ment, especially in our suburban schools?

The larger issue concerns what it is that expanded school choice
will provide. I would submit that it will provide two things: justice
and hope.

School choice will prevail because it is the just and right thing to
do. Choice empowers parents and benefits children. When parents
are empowered to choose the schools their children attend, they can
demand and will get better schools, and the act of choosing will
strengthen families. It will bring parents and their children closer
together in an educational partnership in which they are determining
their own destiny.

Further, choice benefits children by making it more likely that
they will be enrolled in a school whose philosophy, program, and
methodology suit their needs. What could be better educationally
than families that choose schools because they meet their children's
needs and schools that have children in them because they want to be
there? What could be more democratic? What could be more American?

Children's Choice Awards and Recipient Remarks
The Partners for Justice symposium opened with a banquet at

which the NCEA Children's Choice Awards were presented. The
awardees were recognized for their significant efforts to advance the
rights of parents in the selection of the educational setting for their
own children.

15 2
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The awards were presented to the following leaders in the cause
of advancing parental choice in education.

John E. Coons is professor emeritus, Boalt School of Law, Univer-
sity of California at Berkeley. Professor Coons was recognized for his
expertise on the law, education, and religion. He has written several
books and numerous articles on the justice of school choice and has
engaged in public debates andlectures advocating parental choice in
education. Mr. Coons presented a paper at this symposium which is
reprinted in Chapter Two of these proceedings.

Virginia Gilder is founder of A Better Choice, an Albany, New
York program. She was honored for her innovative experiment and
impact on the school choice movement. Ms. Gilder participated as a
panelist during this symposium, and excerpts of her remarks are
found in Chapter Three.

J. Patrick Rooney is founder of Educational Choice Charitable
Trust, the first private scholarship program. His corporation, Golden
Rule Insurance, has contributed almost $4 million to the program,
enabling almost four thousand students to attend the private school
of their choice. More than 40 cities in America today have children
participating in other privately funded choice programs modeled after
the one begun by Mr. Rooney. His panel presentation remarks are
included in Chapter Three.

Honorable Joseph I. Lieberman is a democratic senator from
Connecticut who was honored for his continuous efforts to persuade
his Senate colleagues about the justice and merits of school choice
legislation. In his acceptance remarks, Senator Lieberman noted the
following:

I have been inspired by the Catholic school sense of mission in city
schools, where poor children are brought in as part of a mission built
on a faith that understands that each child of God has extraordinary
potential. No child is ever undersold; every child is raised as high as he
or she can go. Catholic schools have done this brilliantly and with
extraordinary results.

Choice can give poor parents a way out of a bad school, and competition
willand already has, in some placesraised up standards of public
schools.

3
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Securing publicly funded choice is a long march in Congress. We have
entrenched opposition, but will keep going and keep marching forward
until we get it done. Meanwhile, it is happening without the federal
government because of the extraordinary generosity of private philan-
thropy.

The Talmud teaches "If you save one life, it is as if you saved the world:'
Thank you for all the lives you save in your schools.

Senator George Voinovich was honored for his long-term com-
mitment to advancing parental choice in education. As governor of
Ohio, he was instrumental in obtaining passage of the Cleveland
Scholarship Program, which provides scholarship vouchers to thou-
sands of parents in Cleveland to pay for the education of their children
at the school of their choice, including religious schools. Senator
Voinovich is bringing this same commitment to his new role as the
junior senator from Ohio. In his acceptance remarks, he noted:

There is a whole lot more that states could be doing in this country for
our nonpublic schools through vehicles that are perfectly constitutional.
I would urge you, in your efforts to improve school choice, to look at
your respective states to see if there isn't a lot more that they could be
doing now to support our nonpublic school students through auxiliary
services.

The choice program in Cleveland was very difficult to get through the
state legislature, and once implemented, there's been every effort to
undermine it. In spite of the fact that many members of my party give
lip service to school choice, when lobbying efforts began, much support
disappeared because of the very strong opposition.

I have found that most people are fairminded. If we can get a good
choice track record behind us, we can start a tidal wave. Choice is
making a difference in the lives of thousands of children in this country
and, as that message is spread, choice will become irresistible.

I have two mottoes: "Together we can do it:' and a motto of the state
of Ohio, "With God, all things are possible." I think certainly the Holy
Spirit is with us on this.

17
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Keynote Address: Reverend Floyd Flake
The Reverend Floyd Flake, former member of Congress, pastor of

Allen Methodist Episcopal Church in New York City and a long-time
activist on behalf of school choice, presented the keynote address.
Excerpts of his moving presentation are included here:

I want to commend Catholic education for building a paradigm
that is now being copied by many who are in the process of exploring
what school choice is really all about. Catholic schools have demon-
strated that it is possible for students from almost any background to
learn. Without religion in education, we cannot talk about building
holistic individuals capable of doing everything in life. Educators
must not leave out the most significant part of what is necessary to
teach students about the values they must possess in order to build
self-respect and respect for others.

Our challenges are great and come on many frontsbut we must
stand united as partners for justice. We cannot afford the luxury of
looking at all those who want to profit by a new arrangement by which
we will deliver education and ask them to wait. Presently, no law exists
in this country which would prohibit other constructs, different from
the present mode, by which we can deliver public education.

Choice represents to us the next move in the civil rights move-
ment. If everyone is not getting a quality education, then Brown v.
Board of Education (1954) needs to be done away with because the
reality is that the people for whom that case was fought are the same
people who are suffering the most under the current public education
constructs. What are we looking for? Opportunity for parents to make
a choice about how they want to educate their children and a way to
make it happen.

We are grateful to private philanthropy, but much more needs to
be done. The choice movement will not be able to move freely and
accomplish what is needed to educate every child in America without
government assistance. Our challenge is to bring about equality within
the system so that those who are the least know that they can get the
kind of education that qualifies them to get the best jobs and move
into the best institutions. Choice gives us an opportunity to create new
capacities by opening up new doors for the development of new
institutions of learning.

5 18
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We must join hands and move toward that day when justice will
become a reality and every child in America will see that this democ-
racy is more inclusive than it presently is and that every child will have
the opportunity to participate on an equal footing with others as God
made them equal.

We must bring about an understanding that equality is best served
when everyone has the kind of education where all can stand up and
proclaim who they are, not based on the color of their skin or on
gender, but on the basis of the strength they have gained through an
holistic educational experience that has prepared them to enter new
doors and, once inside, to know "I am not here because of some
special program, but I am here because I am special."

19
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CHAPTER TWO

An Exploration of
the Justice Issues
of Parental Choice
in Education

Introduction
The conference began with an exploration of the religious and

philosophical concepts which underpin the justice and moral aspects
of educational choice. Most Reverend Robert J. Banks, DD, bishop of
Green Bay, Wisconsin and chair of the board of directors of NCEA,
led off with an articulation of the position of the Catholic church
regarding parental rights in education and their impact on educa-
tional choice movements.

Dr. John Coons, professor emeritus at the Boa lt School of Law,
University of California, Berkeley, explored the various rationales of
public policy that promote school choice.

The complete texts of these two presentations and a summary of
the participants' conversations about the meaning and implications of
the ideas advanced follow.

7
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The Catholic Church's Involvement
in the Educational Choice Movement

Most Rev. Robert J. Banks

The fundamental theory of liberty upon which all governments in the
Union repose excludes any general power of the State to standardize its
children by forcing them to accept instruction from public teachers
only. The child is not the mere creature of the State; those who nurture
him and direct his destiny have the right, coupled with the high duty,
to recognize and prepare him for additional obligation. (Pierce v. Society
of Sisters, 1925)

This fundamental libertythe belief that "the child is not the
mere creature of the state"was upheld by the U.S. Supreme Court
in the Pierce decision in 1925. Today millions of Americans exercise
the right to choose schools for their children. This freedom, however,
depends on their ability either to pay tuition to a private school or to
live in neighborhoods where the public school system meets the needs

of their children. As Catholic educators, we believe
that if children are not the mere creatures of the
state, they are entitled to attend schools which will
help them develop their full potential regardless of
race, creed, or the ability to pay (NCEA Statement on
Parental Choice in Education).

As Catholic educators, we believe that the school
choice movement is, simply and unequivocally, about
the right of parents to choose the appropriate edu-

cation for their children. This concept is a fundamental human right
that has been recognized not only in the teaching and practice of the
Roman Catholic Church but also in American civil society and in
international covenants.

school choice
movement is, simply
and unequivocally,
about the right of par-
ents to choose the ap-
propriate education
for their children.

Civil Society and the Rights of Parents in Education
In 1925, the federal government, in effect, enabled the establish-

ment of a dual system of schools in the United States through the
Supreme Court decision in Pierce v. Society of Sisters. This decision,
quoted at the outset of this talk, protected the right of the nonpublic
school to exist. When the state of Oregon attempted to require all

8
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students to receive public instruction, the Sisters of the Holy Names
of Jesus and Mary, who operated a religious school, brought suit./ The
legal department of the National Catholic Welfare Council, the fore-
runner of the United States Catholic Conference, and the Knights of
Columbus provided substantial assistance in bringing the case to final
resolution before the U.S. Supreme Court. Fifty-five years later, the
Supreme Court, in Yoder v. Wisconsin (1972), a suit brought by Amish
parents who did not want their children to attend public high schools
because of the influence of secular culture on their religious beliefs,
ruled in favor of the freedom of parents to choose from among edu-
cational alternatives for their children. The court ruling declared:

This case involves the fundamental interest of parents, as contrasted
with that of the state, to guide the religious future and education of their
children... This primary role of the parent in the upbringing of their
children is now established beyond debate as an enduring American
tradition. (1972, p. 232)

The existence of this dual system of education has resulted in a
diversity of educational opportunities and a variety of ideologies
concerning the role of education in a democratic pluralistic society.

The international community, in the United Nations charter, spoke
of the "faith" of the organization in human rights and pledged itself
to work for the protection of international cooperation in realization
of the most fundamental of human rights: "all human beings are born
free and equal in dignity and rights."

The Universal Declaration of Human Rights, a major affirmation
of this new philosophy, was adopted by the UN General Assembly in
1948. The Declaration contains 30 articles, several of which refer to
the rights of the family:

Article 16: The family is the natural and fundamental group unit
of society and is entitled to protection by society and the state.

Article 18: Everyone has the right to manifest his religion or belief
in teaching, practice, worship and observance.

Article 26.1: Everyone has the right to an education. Education
shall be free, at least in the elementary and fundamental stages.

Article 26.2: Education shall be directed to the full development
of the human personality and to the strengthening of respect for

9
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human rights and fundamental freedoms.
Article 26.3: Parents shall have a prior right to choose the kind of

education that shall be given to their children.
The Vatican Council decree on the Declaration on Religious Liberty

(Dignitatis humane, 1965) included in the universal right to religious
freedom the right of a genuine freedom of choice in education:

Every family, in that it is a society with its own basic rights, has the right
to freely organize its own religious life under the control of the parents.
These have the right to decide in accordance with their own religious
beliefs the form of religious upbringing which is to be given to their
children. The civil authority must therefore recognize the rights of
parents to choose with genuine freedom schools or other means of
education. Parents should not be subjected directly or indirectly to
unjust burdens because of this freedom of choice. Furthermore, the
rights of parents are violated if their children are compelled to attend
classes which are not in agreement with the religious beliefs of the
parents or if there is but a single compulsory system of education from
which all religious instruction is excluded. (#5)

Catholic Church Teachings and Philosophy
It is a fundamental tenet of Catholic theology and philosophy that

parents are the primary educators of their children. The encyclicals
of Pope Leo XIII, Officio sanctissimo (1887), and Pius XI, On the
Christian Education of Youth (1929), proclaimed the rights and duties
of the three societiesparents, church, and stateregarding the role
of each in the education of youth. In the natural order, primacy of
responsibility for the education of youth is assigned to the family over
the church and society, and these parental rights are to be supported
by the church and state in an harmonious and cooperative venture.

Parental rights regarding the education of their children are de-
rived as a consequence of their freely participating in the procreation
of their children. The Papal documents describe parental rights and
responsibilities not only as a natural obligation to support their
children's general growth and development but also as a moral obli-
gation to rear their children in the life of the soul.

10
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The aim of Christian education is man as a whole, united by body and
nature, together with all his faculties, natural and supernatural, such as
right reason and revelations show him to be, fallen from his original
state but redeemed by Christ and restored to the supernatural condition
of an adopted son of God. (Officio sanctissimo)

This theme has been reiterated in various Vatican documents. In
1965, the Declaration on Christian Education urged educators to "teach
the whole child." This concept was further expounded upon in The
Catholic School (1977) when the Sacred Congregation for Catholic
Education urged every school to "integrate all the
different aspects of human knowledge through the All true education
subjects taught in the light of the Gospel" and to must be holistic, hav-

become authentically formational schools (#31). ing as its aim the for-

Twenty years later, the Congregation for Catho- mation of an authen-
lic Education issued The Catholic School on the tic human being.
Threshold of the Third Millennium, which enunci-
ated the preeminent characteristic that a Catholic school must possess
if its educational activity is to be effectual in the church and society:
"the Catholic school is a place of integral education of the human
person thorough a clear education project of which Christ is the
foundation" (#4).

All true education must be holistic, having as its aim the forma-
tion of an authentic human being. This can best be accomplished
through a philosophical and pedagogical perspective that incorpo-
rates character and faith formation with academic instruction. Catho-
lic schools, by providing this kind of integrated and holistic education,
fulfill this aim. From our perspective, the aim of educating children
is not an either/or choice between academic excellence and moral
development; holistic education in a Catholic school is a both/and
proposition!

Church's Role in Pluralistic Society
It is this holistic view of education that underlies the church's

courageous and incredibly generous support of inner-city schools
where the majority of students enter as non-Catholics and graduate
as non-Catholics. The Catholic school is not intended to be simply
a daylong catechetical program or exercise in evangelization. If it
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were, our schools would be for Catholics only or for students whom
we intend to attract to the Catholic church.

The mission of the Catholic school is to offer the best possible
total education for students. That necessarily includes a religious or
ethical perspective for the whole program. That kind of education is
valuable for anyone and, at great cost to the church, we make it
available to young people who so often are deprived of the possibility
of a good education in our major inner cities.

In order to understand the church's commitment to the preser-
vation of Catholic education in Catholic schools, particularly in the
inner-city areas where such schools are largely populated by non-
Catholic students, it is important to examine the church's sense of
mission. Two key documents emanating from the Second Vatican
Council, Dignitatis humanae and Gaudium et spes, portray the church's
understanding of its mission in the modern world. The former ac-
cepted religious pluralism as integral to human freedom and the
condition under which the church would structure church-state rela-
tionships; the latter articulated a theological conception of the promo-
tion and protection of human dignity which situated social ministry
as an integral part of the church's life.

These developments in the church's self-understanding and the
implications for social ministry heralded a shift in theological vision,
which now focuses on the promotion of the transcendent dignity of
all persons:

The church sees social, political and economic issues through the prism
of the dignity of the human person. Embedded in this concept of social
ministry is the logic of Catholic social teaching: a concern for human
dignity as expressed in a philosophy of human rights, and this in turn,
requires a theological conception of ministry to the social system, all in
the name of the person. (Hehir, 1986, p. 58)

These are significant perspectives through which we attempt to
contextualize the role of the Catholic church in assuming the right and
duty to articulate its position and its concerns regarding the education
of youth. Recently, the document on the Catholic School on the Thresh-
old of the Third Millennium situated the Catholic school at the service
of society:
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The school cannot be considered separately from other educational
institutions...but must be related to the world of politics, economy,
culture and society as a whole... For her part, the Catholic school must
be firmly resolved to take the new cultural situations in her stride and,
by her refusal to accept educational projects which are merely partial,
be an example for other educational institutions in the forefront of the
ecclesial community's concern for education. (#16)

Development of American Catholic Schools
In early nineteenth-century America, the common school move-

ment was begun to ensure the continuance of the fragile democracy
through a process of educating citizens in civic responsibility, useful
knowledge, and a common Christianity. Schools were used as the
transmitters of the dominant culture, teaching a social and political
ideology which reflected uniformity based on the Protestant ethic
(Spring 1990, pp. 110-111). In a relatively homogeneous Protestant
culture of the era prior to large Catholic immigration, American
Protestant church leaders had agreed to end their sectarian quarrels
and developed an evangelical consensus termed "non-sectarian" which
was the basis of the common school curriculum (Tyack, 1974). Schools
were required to develop religious attitudes as well as social habits as
part of a "civil religion" which taught students to love civic duties and
their fellow citizens.

By mid-century, Catholics were experiencing the system of public
schools as not only denominationally Protestant but also increasingly
anti-Catholic and discriminatory in nature (O'Keefe, 1991). Amid
the increasing hostility of the Protestant majority and under threats
of loss of ability to hand on the faith in the traditions of the European
cultural heritage, the Catholic bishops committed the church to the
establishment of a separate school system and required parents to send
their children.

The bishops dissented from the common school consensus as the
"one best system" and sought to create an alternative form of school-
ing which allowed parents and the church to give children an educa-
tion that responded to their needs as citizens and Catholics. This
action was taken in response to directives from the Vatican after it had
become involved in the school controversy during the 1840s, when
New York began to deny funding to parochial schools (Ravitch, 1981).

13
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This commitment to alternative schooling was formalized in May
of 1884, when the American Catholic hierarchy convened the Third
Plenary Council of Baltimore. This council decreed the establishment
of an extensive system of parochial schoolsmandating that every
parish erect a school within two years and obligating every Catholic
parent to send their children to these schoolsdirectly attacking the
Protestantism of the common school (Guilday, 1969).

Since it is evident that the nature of public education in many of these
Provinces is so developed that it serves heresy, as well as that the minds
of Catholic children are little by little imbued with the false principles
of the sects, we admonish pastors that they must see to the Christian
and Catholic education of their children with all the zeal that they have,
and diligently watch that no Protestant version of the Bible be used, nor
hymns of the sects be sung or prayers recited. These efforts of the sects
are to be resisted everywhere...imploring the help of those who have
authority to use a fitting remedy. (Council decree as quoted in Leavey,
1989, p. 178)

Significantly, the Vatican mandated that the schools operated by
the church be "in no way inferior" to the public schools, and mandated
that the schools be modeled on the public school system:

Catholic bishops called American public schools defective yet parish
schools were deliberately made to imitate them. The Council of Bal-
timore decreed the establishment of a parochial system based on the
public school model to satisfy Catholic parents who demanded that
their children receive an appropriate American education. The concept
of alternative education meant an alternative to the moral education
component of public education, not alternative schools. (Leavy, 1989,
P. 3)

The growth and development of American Catholic schools in the
19th and first half of the 20th century were rooted in a clear sense of
purpose and identity. Defense of the faith, enculturation, and escape
from religious and ethnic prejudice were significant factors in the
creation of these schools (Buetow, 1988). Catholic schools paralleled
the common schools in most aspects, save one: they placed religious
instruction at the core of the curriculum (Leavy, 1989).

14
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At first, some state funding was provided for religious schools, but
over time, changing political and social circumstances led to re-inter-
pretations of the establishment clause that effectively eliminated direct
support for all nonpublic schools (Ravitch, 1988; Sanders, 1977).

In this century, constitutional battles were fought over compul-
sory public education and the liberty to choose alternatives, culminat-
ing in the legitimization of a dual system of education (Pierce v. Society
of Sisters, 1925) and greater parental choice and control over alterna-
tives to state schooling (Yoder v. Wisconsin, 1972). As these alternative
systems began to reflect upon their service to the common good and
examined the fiscal costs in providing such public service, they began
to challenge the inequities inherent in the denial of funding because
of educational choices exercised by parents.

Catholic Schools Serve the Common Good
Today, the national agenda on school reform and restructuring is

focusing public attention and academic scholarship on the question
of school choice, with heated debates about the inclusion of private
and religious schools and school students in such initiatives. The
contribution of American Catholic schools to the common good
through the education of almost three million chil-
dren each year should be a significant part of the The contribution of

national dialogue. American Catholic
Statistical data regarding Catholic school en- schools to the common

rollments document major demographic changes good through the edu-

in the Catholic schools over the past quarter cen- cation of almost three
tury. Non-Catholic population in Catholic schools million children each
increased dramatically in the years between 1965 year should be a sig-
1998. The substantial and growing numbers of nificant part of the na-
non-Catholic (14 percent) and minority students tional dialogue.
(24 percent) primarily served by inner-city paro-
chial schools (NCEA, 1998), and their demonstrably higher levels of
academic achievement, indicate that this issue is one which cannot be
readily dismissed nor superficially investigated.

Significant and highly respected research on Catholic schools by
Bryk (1992, 1996) resulted in what he termed "Catholic lessons for
improving urban schools." His findings concluded that "Catholic
schools achieve relatively high levels of student learning, have this
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learning more equitably distributed with regard to race and class than
in the public sector, and sustain higher levels of teacher commitment
and student engagement" (1996, p. 25).

Current scholarship, which has examined the parallelism of pub-
lic/private schooling, has found that the Catholic school system, when
viewed in light of the ideals inherent in the founding of the common
school movement, is more faithful to such values today than is the
public school system (Leavy, 1989; Bryk, Holland, Lee, 1992). This has
significance for those who seek to reform American education in both
its public and religious schools.

Several authors have examined the nature and purpose of school-
ing and conclude that all schools, regardless of how they are financed
or administered, are institutions which serve public purposes. Buetow
(1985) suggests that the term "private" connotes separation from pub-
lic purposes and participation in the common weal. He argues that
there is no such thing as a private school: "every school takes students
from the public and returns them to the public; uses texts and mate-
rials from publishers who are public; forms curricula in accordance
with a vision of public needs; abides by at least minimum public
standards set by the state; accepts teachers from institutions publicly
approved" (p. 5). He contends that it is more accurate to call such
schools denominational rather than private.

The public function argument was also advanced by Herberg
(1957) in his assertion that parochial schools are, in fact, public in-
stitutions:

They perform a public function, supplying large numbers of children
with an education that is everywhere taken as the equivalent of the
education given in the public schools; they have full public recognition
as educational agencies; their credits, diplomas, and certificates have
exactly the same validity as those issued by governmental agencies... they
are thus publicly recognized educational institutions performing a public
educational service. (p. 190)

Given the significant contribution of private education, perhaps
it is time to take a new look at the concept of American pluralism and
"define a new national concept of 'public education' which embraces
all schools that serve a broadly social purpose" (Kraushaar, p. 290).

,29
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From the Catholic church's perspective, we recognize the power
of education to develop a student's intellectual, spiritual, moral, civic,
and physical development in a nurturing and hope-filled environ-
ment, and authentic education must address all of these perspectives.
We recognize that quality education is critical to the well-being of the
family and society, as well as of the individual student. For this reason,
our church is committed to providing quality education in our Catho-
lic schools and to making that opportunity available to all those who
wish to benefit from it, particularly the poor and disadvantaged who
have few other opportunities for advancement:

It is for this reason that our faith community cares so deeply about the
value of education. Not only do we believe that education holds the key
to overcoming material poverty, more importantly, we recognize the
power of education to change hearts, and to topple such barriers as
racism, consumerism, and the apathy that allows human being to turn
silently away from the specter of suffering and injustice. As a faith
community, we share the fundamental belief that truth exists, that
education can lead us to truth, and that the truth will lead us to a more
perfect society. (Russell, 1999)

In 1995, the Committee of Education of the United States Catho-
lic Conference, of which I was then chair, issued a statement on
Principles of Educational Reform in the United States. On behalf of all
American bishops, I wrote in the conclusion:

We believe that the issue of providing a quality education to all of our
children is of the utmost importance to the future well-being of our
nation and our children. We come to this issue as advocates for all
children, whether they are educated in a public, private or religious
setting.... We believe that the challenges we face in this endeavor can
only be met and overcome if we [public/private school advocates] join
together, put aside all that might potentially divide us and seek to serve
our common public goal of providing all of our young people, especially
the poor and vulnerable, with a quality education that will provide them
with the knowledge and skills to live happy, productive and rewarding
lives. (Banks, 1995)
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As we engage in conversation during the next few days regarding
the justice issue of allocating public and private resources to provide
students with equitable opportunities for academic success in what-
ever educational setting the parent chooses, let me make it perfectly
clear that we are advocating for all students in public, as well as our
own Catholic, schools. More than 80% of Catholic children are in
public schools, and our mission extends to their well-being just as it
extends to the well-being of those who attend our Catholic schools,
other independent schools, or are home-schooled. We believe that all
children must be provided a quality education so they may lead good
and productive lives as citizens of the church and world, regardless of
the socio-economic status of their families.

Furthermore, we believe that Catholic schools are equally capable
of transmitting the ideals and traditions of the American democratic
way of life. Public institutions are not the sole guardians of American
life. This has become a significant issue of late in the public debates
about school choice and vouchers in which proponents of public
education pit public and private education against one another and
infer that there can be only one "democratic" choicethe public
school.

Unfortunately, Richard Riley, U.S. Secretary of Education, who in
many ways has been helpful to Catholic schools, gave public voice to
this position in a 1997 white paper and public address in which he
claimed that only public schools are truly American and those who
support school choice are destructive of the public schools. Dr. Leonard
DeFiore, on behalf of NCEA, and Msgr. Thomas McDade, for USCC,
along with other leaders in the private school community were quick
to strongly challenge this assumption, noting that the ideals which the
secretary claims are the sole prerogative of public educationquality
education, hard work, and good citizenship as the American way to
achievement and freedomhave always been hallmarks of religious
and private education.

The perception that support of public education and support of
private education are mutually exclusive and that one cannot be sup-
portive of both has found its way into the policy statements of the
National Council of Churches. It approved a draft resolution at the
November 1998 General Assembly that calls upon all 35 communions
of the NCC to "use their moral vision and political power" to support
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public education. The policy statement expressed NCC's theological
basis for its position as rooted in Jesus' extraordinary care and concern
for children in Mark 9:36-42. It stated: "in our society, to fail to
provide a child with the best kind of education available is to put an
almost insurmountable stumbling block in the path of that child."
Their conclusion, however, is that the best kind of education is public
education since "public schools have been the cornerstone of our
democracy" and have and continue to be both "an avenue of oppor-
tunity and a major cohesive force in our society which is becoming
daily more diverse racially, culturally, and religiously." The statement
also says:

We repeat our convictions that parents have the right to select private
or parochial school for their children, but with that personal right
comes the obligation to support public schools for all children. To that
end, we affirm once again that public moneys should be used only for
public schools.

We respectfully disagree with this draft resolution of the National
Council of Churches and its interpretation of a theological basis which
calls for supporting only public schools with public funds earmarked
for serving the common good. Because of our concern for all children
and our insistence on the education of the whole person, the Catholic
bishops have consistently taught that all persons have the right to a
quality education, that parental rights and responsibilities are primary
in education, and that parents should not be financially penalized for
exercising their rights. Thus, in our Principles of Education Reform, we
also stated unequivocally that government has a responsibility to
provide adequate resources for the attainment of a quality education
for all children.

Advocacy for a Fair Share of Taxpayer Resources for Parents
In seeking a just allocation of educational resources for all chil-

dren, we are interested first and foremost in meeting the needs of
families and students, not in preserving our institutions. It is a justice
issue for Catholic and other private school parents who contribute
their fair tax share to support public education while, for most, also
bearing the enormous financial burdens required to exercise their
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choice of a quality education for their children. American Catholic
schools save American taxpayers more than $17 billion annually as
they educate more than 2.6 million American children without finan-
cial relief.

Every Western democracy, with the exception of the United States,
has what amounts to publicly funded school choice. The Canadian,
British, Australian, and Swedish experiences reflect that the govern-
ment investment in private education is not a detriment to the com-
mon good. Research data have shown that rather than weakening
public education, parental choice has lowered costs and improved
student performance in both sectors (Groome, 1998).

Efforts to secure state financial support for parents to exercise
their right to educate children in schools of their choice are being
mounted in many parts of the country. Cardinal Bevilacqua in Phila-
delphia, Cardinal George in Chicago, and Bishops Curtiss, Bruskewitz,
and McNamara in Nebraska have written public statements arguing
the justice issue and urging their people to advocate for their fair share
of the tax dollar at both the state and federal levels. Precedents exist,
which others will discuss these days, for enacting state legislation that
will pass constitutional challenges.

Unfortunately, many Catholics are not fully aware or deeply con-
cerned about the justice issues involved in seeking taxpayer assistance
for parents who support both the public schools through ta)---ion and
their Catholic school through tuition payments. The attitude of apathy
or opposition of many among even the Catholic population has been
formed, in some cases, by a lack of information or erroneous infor-
mation which claims that all forms of aid are unconstitutional viola-
tions of the separation of church and state. Other misguided assump-
tions regarding the effect of state aid for parents center around notions
of loss of independence and/or control of the schools by the state or
fear that seeking state aid may rekindle old religious prejudices.

The United States Congress has attempted to enact tax relief,
demonstration school choice projects, and a scholarship program for
students in the District of Columbia. Despite strong support in both
houses, continued threats and an actual presidential veto have pre-
vented any national program from being enacted into legislation.

If we are to go forward with any national efforts on behalf of
parental rights in education, it would be well to be aware of lessons
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learned in previous undertakings. Several efforts to mount a national
campaign to lobby for tax relief for private schools parents were
undertaken in the 1970s and 1980s to little avail.

An historical analysis of the lobbying efforts around three pieces
of federal legislation to attain tuition tax credits for parents of private
school children may provide some useful insights into process and
procedures for other efforts. This study concluded that:

1) The data demonstrate that there was not a monolithic private
school organization engaged in public policy formation or advocacy.
Despite efforts to form an ecumenical coalition, the tuition tax credits
campaigns of 1972, 1978, 1983 were considered by much of the public
as primarily a Catholic movement.

A coalition was formed among the various private school orga-
nizations and while the ultimate objective was the same for all of the
constituentsattainment of tuition tax credits or voucher assistance
the constructs of the individual groups resulted in differences of opinion
about: a) strategies to be used to influence policy makers, b) with
whom to form alliances, c) how much individual effort and member-
ship support each organization was willing to contribute, and d)
perceptions about the need for consensus and uniformity of action.

2) The impetus for the first tuition tax credit campaign was a
bipartisan congressional effort. However, by the 1980 election, the
Republican Party adopted the issue and has continued to espouse it
as a party platform commitment. The coupling of the inclusion of
nonpublic school choice and an anti-abortion position in the Repub-
lican agenda has significant congruence with key aspects of the social
agenda of the Catholic church, as well as of the Christian churches of
the "religious right" and with conservative political philosophy in
general. Since the 1980s, the school choice issue has been increasingly
opposed by liberal Democrats and has taken on a partisan appeal.

Today, it is incumbent upon the pro-school-choice forces to find
ways to situate the issue of parental school choice within a political
philosophy that is more moderate and would allow for broader bipar-
tisan examination and support of the issues on their merits.

3) The Catholic school community position in support of tax
credit assistance has been reactive rather than proactive; consequently,
the efforts were short-lived, episodic, and fragmented. Politicians
developed the tax credit agenda and appealed to the religious interests
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for support. When success seemed possible, the Catholic school com-
munity mobilized in support of specific legislation, but there has been
no long-term commitment to work actively to formulate an agenda
and aggressively pursue it.

Campaign offices were created for each of the efforts, but a per-
manent office was never maintained. It became more difficult to
mobilize grassroots participation in each of the succeeding efforts and
some of the constituents expressed unwillingness to get people in-
volved when there was no real sign of imminent success.

4) No consensus has been sought from the Catholic school com-
munity regarding what the pursuit of federal (or state) tax-assisted
support for nonpublic schools should entail. The ramifications of
accepting public funding on the independence of the schools surfaced
frequently in the tax credit debates but were not explored fully.

Untested assumptions about the type of government regulations
that might ensue and how they would impact separation of church
and state were introduced into House and Senate floor debates. Am-
biguity about the impact of regulations on the independence of the
nonpublic schools was exploited by opponents to polarize elements of
the nonpublic school community. At the other end of the spectrum,
fear of regulation was countered with naive assertions by supporters
about the government's legal inability to impose any regulations or
measures of public accountability (McDonald, 1995).

Conclusion
As we meet during the next few days to discuss parental choice in

education as a policy issue, we need to strategize about developing
better communication about the nature of the contributions of Catholic
schools to the public good. In an article written for America in 1957,
Will Herberg wrote:

We would do well to reassure public opinion that this kind of school
[nonpublic] is not divisive or a threat to the public school system. It
is not divisive because American unity is not uniformative and mono-
lithic, but essentially pluralistic and the religious school fit very well as
an American institution into the scheme of American religious plural-
ism. (p. 193)
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The misperceptions that Catholic schools are elitist, divisive and
segregationist, successful with minorities due to the selectivity of the
recruitment and retention policies, and generally harmful to public
schools need to be aggressively countered. An effective public rela-
tions campaign is needed to provide accurate information about
Catholic schools to policy makers as well as the general public in ways
that will focus the debate on the issues of the value and need for a
pluralistic system of education in a pluralist society.

These factors will have to be addressed as the Catholic educational
community strategizes to fulfill its commitment to "create structures
to direct and coordinate the political agenda of tax-supported choice
in education for all parents" through a public policy agenda that will

pursue legislation enabling all parents to choose the
education appropriate for their children with their share of the edu-
cation dollar" (Guerra, Haney, Kea ley, 1992).

Robert J. Banks is the bishop of the Diocese of Green Bay, Wisconsin. He
was ordained for the Archdiocese of Boston where he served asprofessor of canon

law as well as academic dean and rector of St. John's Seminary. He is the author
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served as a member of the board of trustees of the Catholic University of America

and chair of the NCCB Committee on Education. Currently, he chairs the

NCEA board of directors.

References
Abbott, W.M. (Ed.). (1989). The documents of Vatican II. New York:

Crossroads.
Bredeweg, F. H. (1985). United States Catholic elementary and second-

ary schools 1984-85. In M. Mahar (Ed.), NCEA/Ganley's Catholic Schools
in America, 1985 (13th ed.). Montrose, CO: Fisher Publishing.

Brigham, F. H. (1994). United States Catholic elementary and secondary
schools 1993-94: A statistical report on schools, enrollment & staffing.
Washington, DC: National Catholic Educational Association.

Bryk, A. Lessons from Catholic high schools on renewing our educa-
tional institutions. (1996). In T. McLaughlin, J. O'Keefe, & B. O'Keeffe (Eds.),
The contemporary Catholic school: Context, identity and diversity. London:
Falmer Press.

23 3 6,



Catholic Schools and School Choice: Partners for Justice

Bryk, A., Lee, V., & Holland, P. (1993). Catholic schools and the common
good. Cambridge, MA: Harvard University Press.

Buetow, H. (1985). A history of United States Catholic schooling.
Washington, DC: National Catholic Educational Association.

Groome, T. (1998). School choice: Getting left aboard. The Christian
Science Monitor, July 16,1998.

Guerra, M. J., Haney, R., & Kea ley, R. J. (1992). Executive summary:
Catholic schools for the 21st century. Washington, DC: National Catholic
Educational Association.

Hehir, J. B. (1986). Church-state and church-world: The ecclesiological
implications. Paper presented at the Catholic Theological Society of America:
Proceedings of the Forty-First Annual Convention, Chicago.

Herberg, W. (1957, November 16). Justice for religious schools. America,
XCVIII, (7), 190-193.

Kraushaar, 0. T. (1972). American nonpublic schools. Baltimore: The
Johns Hopkins University Press.

Laghi, P. (1997). The Catholic school on the threshold of the third
millennium. Vatican City: Congregation for Catholic Education.

Leavy, M. J. (1989). The Catholic incarnation of America's one best
system. Unpublished doctoral dissertation, University of South Florida.

McDonald, D. (1995). Toward full and fair choice: an historical analysis
of the lobbying efforts of the Catholic school community in pursuing federal
tax-supported choice in education. Unpublished doctoral dissertation, Bos-
ton College.

National Catholic Educational Association. (1998). United States Catholic
elementary and secondary schools 1993-94: A statistical report on schools,
enrollment & staffing. Washington, DC: National Catholic Educational
Association.

National Conference of Catholic Bishops/United States Catholic Con-
ference (1992). In support of Catholic elementary and secondary schools.
Washington, DC: National Conference of Catholic Bishops/United States
Catholic Conference.

O'Keefe, J. M. (1991). Higher achievement scholars: A study of the
experience of minority and low-income students. Unpublished doctoral
dissertation, Harvard University.

Pierce v. Society of Sisters. 268 US 510 (1925).
Ravitch, D. (1988). The great school wars (2nd ed.). New York: Basic

Books.
Ravitch, D., & Goodenow, R. (Eds.). (1981). Educating an urban people.

New York: Teachers College Press.

Pg., 24



An Exploration of the Justice Issues of Parental Choice in Education

Russell, M.E. (1999). A Catholic Church perspective: supporting edu-
cation for all students in Maryland. Catholic Standard, January 7, 1999.

Sacred Congregation for Catholic Education. (1979). The Catholic school.
Washington, DC: The United States Catholic Conference.

Sanders, J. W. (1977). The education of an urban minority. New York:
Oxford University Press.

Spring, J. (1990). The American school: 1642-1990. New York: Longmans.
Tyack, D. B. (1974). The one best system. Cambridge: Harvard Univer-

sity Press.
United States Catholic Conference. (1995). Principles for educational

reform in the United States. Washington,,DC: United States Catholic Con-
ference.

Wisconsin v. Yoder. 406, US 205 (1972).

'25 38.



Catholic Schools and School Choice: Partners for Justice

An Embarrassment of Ratios
John E. Coons

Several of us have been asked to identify the "rationale of public
policies that promote school choice." A rationale is "a statement of
reasons" or justificationsa ratiofor some course of action. In this
case it is for the provision of government scholarships (or their equiva-
lent) to all or selected families for the purchase of formal education
from those public and/or private providers who constitute a subsi-
dized and regulated market. Many justifications have been or could be
offered for choice; these we could sort endlessly into species and sub-
species, as we find them rooted variously in utility, egoism, morality,
religion, or justice as their informing principle. Kant, J.S. Mill, Aquinas,
and Bill Bennett might each propose his distinctive apology.

However, such a philosophical pedigree is not only beyond my
reach but unnecessary to the task. The grand policy premises needing
to be scanned are those few sufficiently favored to carry political
weight in this societyand these only insofar as they entail mutually
contrary views of choice. For example, toward the end I will suggest
how choice might be differently assessed by two distinct theories of
the good person that are encountered among philosophers of the
Natural Law traditions and among moral theologians.

In our search for the rationale of school choice, most such dis-
agreements about philosophical and theological starting points can be
finessed; even among citizens working from rival premises there exists
a rough accord regarding certain objectives of schooling. That popular
agreement limits our inquiry in a practical way. As a proposal with
political hope, school choice must claim to be the most efficient agent
of a consensus that is composed, not of professional educators, but of
the voters who must give choice their imprimatur. (Professionals do
not always share these popular aspirations; indeed, there is much
division among them both as to theory and practice, a dissensus which
I will invoke as a primary justification for choice.)

The content of this consensus is likely to change either by addition
or by subtraction. For example, school choice itself could become a
conscious general idealan institution popularly valued for its own
sake; among the wealthy this is already the case. For the moment,
however, let us understand any regime of state scholarships for paren-
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tal choice simply as the plausible instrument of the hopes that ordi-
nary people hold for education.

I. Choice as the Instrument of Popular Consensus
School choice has in fact been touted politically as the best tool

for a wide range of objectives. Its proponents talk as if the following
twenty educational outcomes were favored by a popular majority and
would be advanced by a properly designed system of choice:

The learning of basic skills
The transmission of Western culture
The introduction of competition, hence of accountability
The protection of children and their rights
An increase of total investment in education
An increase in the accessibility of all schools to all social classes
The professionalization and welfare of teachers
A general reduction in school (and class size)
More effective school discipline
The raising of scores on standardized tests
An increase in racial and class integration
Reduction in the crime rate
An increase in the high school graduation rate
Empowerment of poor and working class families
The diversification of curricula and methods
Rationality and fairness in the finance of school systems
The encouragement of tolerance among social groups
The restoration of family values through parental responsibility
Practical increase in religious freedom
Enhancement of the authentic teaching of values

Support for any specific goal on this list varies according to many
factors, but all plausibly command a majority. In these few pages I
cannot canvas the case for and against choice in respect to each and
every objective. It is sufficient to address a few examples andfor the
restto grasp their variety sufficiently to appreciate the political impli-
cation of the claim that parental choice would help to realize all of them.

First, however, note that most of these desiderata are widely un-
derstood to be characteristics of those schools that the rich presently
select for themselves within an effective educational market. These
privileged families purchase their child's place either by locating resi-
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dence in a particular public school attendance zone or by paying
private tuition. It is no stretch to say that the consensus among ordi-
nary citizens consists in a valuing of what the rich have been able to
achieve for their own children. Indeed, one aphoristic rationale for
choice is simply that what is good for the rich would be good for the
poor. In fact, of course, there are major structural imperfections even
in the educational markets that serve the rich, giving them, too, a
plausible interest in the fate of school choice. Nevertheless, the apho-
rism captures a good deal of what I will now say in a discursive way.
I have long wondered why Marxist philosophy has ignored the class
implications of our public school system.

As we proceed to consider choice in its instrumental role, note
that almost every particular objective on this long list can itself be
labeled either an instrument or a goal, the answer depending a good

deal upon the world view of the particular observer.
For example, while most Americans regard the free
market as mere instrument, an important few con-
sider it pure value. Conversely, while the enhance-
ment of parental responsibility can to many seem
desirable for its own sake, others emphasize the dozen
consequential blessings that family responsibility

would bestow on children. Whatever the reader's own perspective on
any particular goal, for the moment I interpret parental choice itself
merely as its instrument.

Our list of consensus goals can be divided into two other types
that recapitulate the means/end distinction. The first is the child's
acquisition of particular skills and their defining knowledge base (in-
cluding the 3Rs and probably other mental and physical disciplines);
within the American consensus these skills are themselves to be un-
derstood principally as practical means to a variety of ends, public and
private. The second is the child's adoption of certain moral attitudes;
these include respect for law plus respect for other persons regardless
of their origins, gender, and raceand despite their diverse and con-
flicting views about the content of the good life. Expressed in the
language of means and ends, this "civic" outlook can itself be under-
stood as an instrument of goods still more ultimate, consisting in
correct conduct toward others. Within the spirit of the current debate,
however, the child's acquisition of this desired civic perspective can be
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construed as a true end of education, one that is to be sought by
society through a school assignment made either by choice or force.

IL Getting More Specific About the Generation of Skills and
Right Attitudes

By what calculus does one decide whether choice nourishes a
desired skill or inculcates a preferred attitude? There may be various
forms of evidence and argument proper to prove or disprove that
choice is either an instrument of or an impediment to any particular
objective. As I take them up individually, I find myself tending to
conflate each proposed rationaletest scores, racial integration,
children's rightswith the discrete question of whether choice actu-
ally advances it. For me the two inquiries inevitably merge. My excuse
for this is that no argument for choice can be understood except
within this dialectic between means and ends. Allow me the truism
that no outcome can serve as a rationale, unless choice plausibly favors
it.

Consider first the question about skills which in recent decades
has generated a distinctive standard by which to judge the efficacy of
any favored means. Here, as everyone knows, both choice and its
opponents deploy evidence of a semi-scientific sort. Success in pro-
ducing student mastery of a skill is measured by test scores, graduation
rates and other quantifiable standards that can be made more or less

transparent to the media. Such criteria are tenable, even traditional.
So far, it seems agreed that choice has much the better of these tech-
nical arguments about the production of skills. Candidly, however,
given two practical realities in the world of education, this result was
predictable (and the rationale for choice thus already manifest).

The first of these practical realities is the enduring babel among
competing pedagogies, each seeking to dominate the teaching of basic
subjects. The best way to transmit the 3Rs turns out to be something
that is wholly indeterminate among the experts. There is no common
professional wisdomonly discord. The second reality is the diversity
of gifts, life experience, and personal traits of the children to be
educated. Even if we concluded that some or even all of these disputed
methods worked to transmit these skills in certain cases (or in the
hands of certain teachers) this in itself would be no reason to subject
these very diverse children to any particular praxis; and it would be
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grotesque to do so simply on the basis of a child's street address. This,
nonetheless, has been the rationale of our historic conscription of the
non-rich; they are delivered by force to the regime of method X, which
is the style favored at School Y located near Freddie's residence. The
prevailing indeterminacy of method argues exactly the opposite
requiring an open system in which diverse producers and consumers
can seek each other in the hope of making that one match that is best
for both. In a crude and practical way such a policy of freedom
presently holds for most families using either the suburban public
schools or paying tuition in the private sector. What social science
reports about their schools merely confirms the obviousthat the
free connection of child to educator results in the most efficient
teaching of basic skills.

But if choice is truly fruitful in producing skills, there could still
be a question about where to locate the authority to match the par-
ticular school to the particular child. In theory society could anoint
professional experts to identify each child's ideal pedagogy and then
make the right choice of school for him or her. Practically speaking,
that idea may be nonsense, but it is useful here as another way to pose
the question about rationale. By what theory would society identify
the individual human decider whose choice of school will maximize
Mary's mastery of the desired skills? Or, in other words, what are the
ideal qualities of a personal educational guardian? I will discuss three
but begin by noting a fourth that is obvious; these crucial qualities,
whatever they are, should be embodied in an adult who will be there
to take responsibility for decisionsnot episodically at age five or
thirteenbut continuously over the entire school life of the indi-
vidual child. And that persistent decider should be a person who
knows Mary, loves Mary, and suffers when she suffers. In short, the
salient criteria of the best decider are knowledge, caring, and personal
accountability for mistakesall three continuing in the same person
through the child's middle teens.

Who tends to embody these qualities? The only possible doubt
here concerns the criterion of knowledge; in certain cases a profes-
sional stranger is the most likely to recognize something about Mary
(e.g., dyslexia) that could be important to the choice of her school.
Should the professional, at least in such cases, be the decision maker?
Not necessarily, so long as there is an adult with personal knowledge
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of the child, to whom the insight and recommendation of the expert
can be transmitted and who (unlike the expert) both loves Mary and
inevitably shares her fate for better or worse. Only parents can embody
these three qualities over that span of time in which the choices for
a child must be made and, if necessary, corrected. Knowledge, caring,
and accountability provide a rough rationale for the location of the
authority to choose the school; and all three point to the parent except
in those relatively rare instances of parental incompetence, neglect, or
abuse as to which school choice makes no claim.

So much for skills. What about the ends which these skills are
intended to serve? For example, does the superiority of parents as
choosers extend to the inculcation of correct civic attitudes? The
Victorian autocrats who created our government schools worried
about this. They designed a public system that they hoped would
transmit democratic values. It took a somewhat paradoxical form,
adopting the assumption that non-rich families, if
allowed to exercise educational freedom, would pro- A century of conscrip-

duce bad citizens. Choice by have-nots would divide tion of the poor and
the nation. Democracy can trust only the opulent. working classes for

The rationale for universal school choice, of government schools
course, begins with the opposite premise; it makes has demonstrated
democracy the responsibility of ordinary citizens. nothing so plainly as
And it justifies this enfranchisement of all with a the deadly efficiency
mixture of real history, common sense, and, now, with which state coer-
social science. Its historical argument asserts that a cion can extinguish
century of conscription of the poor and working the natural civic-
classes for government schools has demonstrated mindedness of ordi-
nothing so plainly as the deadly efficiency with which nary people.
state coercion can extinguish the natural civic-
mindedness of ordinary people. Supporters of a universal and demo-
cratic parental choice see all too clearly, for example, the historic
impact of involuntary racial segregationthen of involuntary inte-
grationupon the attitudes and culture of racial minorities and their
not-so-rich white neighbors. The ordinary citizen must regret what
even this most exigent case of culling and herding has done to civic
spirit. He tends to conclude that the surest way to encourage either
sullen apathy or active discord is to liberate the rich while we strong-
arm the poor in the name of democracy.
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Such are the claims of history and common sense. To these the
proponents of choice today can add a burgeoning social science that
is busy recording the relative effects of force and choice upon civic
attitudes. A vivid selection of this literature appears in the recent
Brookings Institute volume called Lessons from Choice, broadening a
trail of inquiries that dates from the 1960s. Insofar as society seeks the
transmission of positive civic attitudes, all these reports encourage
state assistance for the family's free connection to the schools. And this
conclusion holds across races, church denominations, and social classes.
When ordinary and low-income people are able to exercise responsi-
bility, the capacity of their chosen schools to teach citizenship is
enhanced.

Systematic professional reporting of this sort is invaluable to
choice's image in political debate; but science here only confirms daily
experience and personal judgment. When all forms of evidence are
taken together, the extension of choice to all families becomes the
most plausible therapy for our most evident civic pathology. I would
summarize this part of the underlying rationale in this way: When
ordinary people are trusted to express and preserve their own identity,
they tend to return that trust in the form of loyalty to the society and
respect for one another.

III. Responsible Families as a Rationale for the Instrument
of Choice

Its potential as social glue implies a separate and equally profound
rationale for choice when viewed still as an instrument of the present
popular consensus. That is, policies of force and choice have contra-
dictory effects upon the family itself. Inescapably, school policy is
family policy. And those non-rich families who are drafted for the
government school typically experience injury to the relation of par-
ent and child. This injury consists, first of all, in the dramatic cessation
of a parental authority which to that point was virtually plenary. The
adult who was both sovereign and protector now ceases to be either
of these in respect to this new and dominating experience. The five-
year-old grasps and assimilates the impotence and frustration of the
parent. The first lesson taught by this new sovereignty of strangers is
that family is an evanescent and puny thing.

Some regard this degradation of the parent-child relation as a
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benign result of state conscription; according to James Dwyer, the
child is "liberated" from a mischievous dependence. I shall address this
point later. Here let us reassure Mr. Dwyer that, at least for the non-
rich family, the present regime of conscription is the sworn enemy of
the family authority he despises. However, insofar
as the popular consensus grasps this reality, unlike Choice is a primary
Dwyer, it deems the damage to family a social cost, hope for restabilizing
a threat to the common good; but that grasp is yet and inspiriting fami-
feeble. Sadly, it is still commonindeed, it is popu- lies that have been
larto rail at inner-city mothers who are "irre-
sponsible" about school; these well-meaning critics

stripped of their defin-

have yet to apprehend that, in respect to schooling,
ing role as educator.

America has ex industria eliminated all opportu-
nity among the poor for parental responsibility. Public educators have
actively sought from parents not volition but submission. Without
freedom, there can be no dereliction for which the poor could prop-
erly be blamed. It is the school regime itself that is the enemy of
responsibility and a primary source of educational apathy. Proponents
of choice will presumably stress this point, making it an emergent
element of the consensus. A properly concerned public needs to see
that school choice is the pre-condition of any parental sovereignty that
can responsibly deliberate, choose, err, and correct itself on behalf of
its infant subjects. Choice is a primary hope for restabilizing and
inspiriting families that have been stripped of their defining role as
educator.

With a little help from intelligent publicists America might even
begin to appreciate the family as a primary contributor to the mar-
ketplace of ideas. The "media" are not the only sources of important
speech. The most profound of all human communication is delivered
between mother and child; and her choice of school is a crucial
occasion for the free expression of ideas. For wealthier families, pick-
ing the school has been a signal example of what lawyers call a "speech
act"one in which the parent addresses the child: "Here in this school
you will encounter the content and values we want to share as a family.
Heed the voice of your teachers; they speak for us." But, note that this
foundational form of individual human speech is addressed not only
to the child but to the society at large through the agency of the chosen
school. The wealthy parent appropriates the school's message as her
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own and wills, not only that the child learns it, but that, in due course,
he or she carries it to the world. We are all by our free and rational
nature messengers of one gospel or another, and we hope to train our
children in the service of that message. Ordinary families have been
systematically denied the school as a medium of expression. A policy
of choice would dethrone this primitive censorship, opening new
forms of access to the market of ideas for ordinary parentsboth as
speakers and voluntary listeners. Every citizen authentically devoted
to the core values of free speech should find this part of the rationale
compelling. It is a reproach to the civil liberties community that it has
shamelessly cooperated in muzzling the voice of the ordinary family.

Given this insight, the relevance of our traditions of free religious
exercise become so obvious, familiar, and intense as to need no sepa-
rate comment, and I will move on. Summing up thus far: Choice
claims to maximize skills, attitudes, and various constitutional and
political values that together represent the shared popular ideal. This
ideal in most respects is already manifest; in other respects it is incho-
ate, waiting to be brought to general consciousness by an honest and
open dialogue that ideally will include even those who have until now
opposed the extension of liberty while sheltering in her name.

IV Radical Marketism and the Isolated Moral Self
We can distinguish among the objectives of the popular consensus

in yet another way. They fall into an obvious and traditional division
between two related forms of the moral good. For convenience here
I will call these "First Good" and "Second Good." First Good consists
in the moral perfection of the self; Second Good consists in correct
conduct of the self toward others. The two goods are subtlyeven
mysteriouslyrelated. We either promote or prevent our own per-
sonal perfectionthe First Goodby freely choosing our disposition
toward or against the Second Good. In all of life, and profoundly in
the regime of formal education, each of us is invited by nature to
advance in perfection by consciously developing his or her gifts as a
step toward the service of the Second Good; our given responsibility
(or imperative) is to seek out the content of correct conduct and then
to try to realize it within the human community. We achieve First
Good by striving for Second Good, and schooling is one important
environment for striving. We seek preparation for a life of service.
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Still, the right behavior that constitutes Second Good remains a
thing distinct from our own personal moral perfection. Simply put,
the good person is one reality; the good act is another. And these
discrete goods have rather different roles to play in the arguments
about school choice. Unfortunately, the significance of First Good has
not been sufficiently appreciated by most of those enthusiasts who so
far have claimed to speak for choice. Their failure is at ground philo-
sophic, born of the dogmas of Individualism in its more radical forms.

With few exceptions the arguments for school choice over thirty-
five years have focused upon those benign effects that education can
have upon the child's potential for "success," defined as an influential
career in science, business, the arts, or the professions. The mastery of
elementary skills and basic learning is to be valued primarily as en-
hancing individual power (in a free market) to contribute to economic
growth and national securityand, first of all, to personal achieve-
ment. In short, education is to make children materially useful to self
and others, and only a policy of universal choice would make educa-
tion fully efficient in this respect, preparing citizens to do the tasks that
need to be done.

This is well and good; few of us parade as anti-utilitarians, and
choice necessarily implies a free market. What is strange about the
tone and content of this apologia is its virtual disregard of any distinc-
tive good that is embodied in the child himself other than "success."
Apart from the child's acquiring power (and its material rewards)
through education, little is said about the perfection of the child's
person or even what such a perfection could mean. The debate has
been conducted in terms of a market individualism rooted in Hobbes,
and for Hobbes personal goodnesswhen it makes sense at all
consists in getting what you want. Hence there is little to be said about
the good of the person except to remark the success or failure of his
private project to shape the environment to suit himself. So conceived
First Good has no content other than individual preference.

Radical individualism nonetheless has sought pride of place as the
rationale for school choice, viewing moral pluralism not only as man's
natural condition but even as the cultural aspiration for America.
What is goodboth for the individual and societyis conveniently
defined by the individual will. Now, individualism cannot apply such
a premise directly to the social orderwhat I have called the Second
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Good; that would be anarchy. Instead (somehow) it must invent a
Second or common good that is defined and secured by social contract
(mysteriously, it turns out that keeping promises is, indeed, a moral
duty). Conveniently, those mythical regimes of contract that actually
have been proposed in our time have tended to resemble traditional
mainline models of society, and John Rawls can (to a point) coexist
with Leo XIII or even Milton Friedman. So far as the Second Good
that of the social orderis concerned, this coincidence of policies
accommodates school choice well enough; for choice serves as the
plausible instrument of these practical goals that happen to be shared
by these conflicting philosophies.

However, in the individualist world choice cannot be evaluated
and promoted as a means to the moral welfare of the child himself,
because that concept lacks content. It is the deep failure of radical
individualism that it leaves out the most important of all human
questions. This is a criticism that Patrick Brennan and I have pursued
elsewhere and is in any case a staple of post-Enlightenment philoso-
phy. Here I want only to suggest that this point carries practical
implications for choice. One is political. The American popular con-
sensus simply rejects the individualist notion that the good is a mere
human invention; any claim that the preferences of individuals who
happen to be parents could automatically constitute the ultimate good
makes the ordinary citizen nervous. He is prepared to understand the
market as a tool but not as an end in itself. He is also concerned about
the moral self-perfection of the child, for he understands it as a thing
to be won or lost according to rules we do not invent for ourselves.

Fretting, then, at the individualist dogma, the typical citizen hesi-
tates to dismantle the last of the nation's great bureaucratic monopo-
lies. Congenial to the. free market, and still open to persuasion about
school choice, the public appears to be waiting for some rationale that
runs deeper than the promotion of individual adult autonomy. In
their eyes the primary object of a policy of choice cannot be mere
parental satisfaction or even the sum of family choices. There are real
goods to be pursued through schooling; and crucial among these is
the moral good of the child whom nature has lodged in an inevitable
state of subordination to some adult decider. Indeed, this reality of
adult power should itself bring the individualist up short, reminding
him thateven if getting one's own way could constitute the real
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goodwithin a regime of choice it would not be individual boys and
girls, but only grown-ups, who were assured of getting theirs.

V. Nature, Religion, and Real Morality Meet Choice
At least this much seems clear: if school choice seeks a rationale

grounded in some philosophically or religiously based morality, this
cannot be one that ignores First Good; put in political terms, moral
self-perfection is too widely understood and accepted as a primary
object of schooling. However, the ostensible candidates for this ideo-
logical foundation abound within those broad Western traditions that
feature natural obligation and/or Judeo-Christian belief. These an-
cient premises command wide support even in a pluralistic society
such as the United States. Perhaps they simply go with the human
territory. I cannot neglect this difficult point, but in this brief essay I
must compress its scope by adopting a few crucial assumptions.

Let the following be the case: certain behaviors are truly good or
bad apart from any judgment we make of them. Their status is "pre
institutional,' being determined either by nature or by divine will
in any case, not our own. In short, the Second Good is something very
real. But, the First Good is equally real, even though it subsists in the
person and not in his or her external acts. Every minimally rational
human, in freely seeking or ignoring correctness in conduct, acquires
degrees of moral self-perfection or of self-corruption even as he cre-
ates effects in the external order.

Still another assumption: humans are fallible and, while striving
for the Second Good, can honestly mistake its behavioral content. This
fallibility may differ in degree among individual persons according to
their natural gifts, education, and experience. One with native wit and
proper instruction can easily see that a particular war is unjust; an-
otherdull or poorly instructedvolunteers, mistaking the war as
just, and viewing his own acts of violence as his moral duty.

These assumptions may bear upon school choice, because they are
shared by two common but also very distinct theories of First Good.
These theories agree that formal schooling can help the child achieve
moral self-perfection, but would they also agree that parental sover-
eignty would enhance this end? To answer that question, I will identify
these two basic ideas and show how they differ in ways that might
reflect upon school choice.
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Intending no criticism, I will call the first theory of moral self-
perfection "gnostic," meaning simply that those who hold it emphasize
knowledge as a criterion of personal goodness. In the eyes of the
gnostic moralist, humans advance in perfection only by making and
executing correct judgments about the content of Second Good. Our
blundering but well-intending volunteer for the unjust war not only
perpetrates a wrongful act; by mistaking the real content of Second
Good he diminishes his own moral status. I should add that most
moral gnostics (Aquinas and Gilson are examples) require the blun-
derer to follow his erroneous conscience, leaving him, in effect, de-
moralized.

The alternative to gnostic morality I shall call "obtensionalism"
(the word is legitimate and, I fear, necessary). An actor obtends when
he strives diligently to discover the behavior that is correct and then
attempts to realize whatever outcome is apparently best. Prominent
obtensionalists include the theologian St. Alfonsus Liguori and the
philosopher Bernard Lonergan. For each it is commitment of the
person to seek the Second Good and to honor its apparent content
that constitutes the exclusive means of our moral self-perfection. That
is, humans advance in their own moral state exactlyand onlyby
their diligent quest for right conduct quite apart from their success in
identifying and realizing it. Thus our striving blunderer, though he
mutilates Second Good, realizes First Good with full efficiency. As
Lonergan would have it, he becomes "authentic."

These competing concepts of moral fulfillment appear among the
ranks of both natural philosophers and moral theologians with di-
verse implications that Brennan and I have scanned more generally
elsewhere. Here I speculate only about the respective conclusions of
gnostics and obtensionalists on the issue of school choice as an instru-
ment for First Good. Obviously, their answers could be interesting to
educators, religious or not.

My reading of the gnostic moralist is that her reaction to subsi-
dized parental choice would vary according to the society for which
it is proposed. Where the population of the society (and the gnostic
herself) are in agreement concerning the rules of correct behavior,
educators should compel a uniform moral curriculum. For, to the
gnostic eye it is necessary that the child grasp correctly the terms of
the Second Good in order to advance in moral self-perfection. The
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child is perceived as morally vulnerable to his own ignorance, even
when that ignorance is for him invincible. If he is taught, and in good
faith accepts, false adult notions of what is correct in economic, sexual,
military or political matters, he simply cannot become good. Thus,
insofar as justice for the school child is our object, it forbids our giving
him access to incorrect answers. (This would not foreclose subsidizing
choice among diverse methods of instruction.)

By contrast, the gnostic in a morally pluralist society finds herself
in a bind. Here, beyond the minimal claims of civil peace, there is no
public canon of correct behavior. Whatever might be taught in addi-
tion to this minimumeven in state schoolsmust therefore be
selected privately by whoever gets the power to set the curriculum. The
moral pedagogy of all schools will consist exclusively of private opin-
ions about the content of the Second Good.

In such a society the gnostic's question is how to secure her own
("correct") moral curriculum for the greatest number of children.
Unless she can somehow capture the educational machinery of the
state and impose her private views (and is indifferent to the tyranny
required to do so), she is likely to opt for parental choice. For this
would assure that at least some children hear the right answers that are
necessary to their own moral perfection. However, the gnostic finds no
consolation for the damage to those other children who get morally
miseducated through the incorrect choices of schools by their parents.

The obtensionalist too regrets such miseducation, but only for the
damage that it inflicts upon Second Good. Regarding First Good, he
is consoled by the impregnability of every child. The universal capac-
ity for moral self-perfection is invulnerable to honest mistake, and the
child is morally undamaged by bunglingor even corrupt teachers;
he is fulfilled by doing the best he can with what they give him or what
he can discover on his own. Neither state nor parent can curtail the
freedom of any child to become good or bad.

Further, in respect of First Good, the obtensionalist is not merely
consoled, but encouraged; indeed, his philosophy provides a specific
and positive rationale for parental choice. For him choice becomes
something owed the child as a matter of justice; one could even call
it natural justice, for it is a right grounded in human moral ontology.
Here in a nutshell is the argument: As a rational being the child
recognizes the authority of the Second Goodthe order of correct
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behavior. Its specific content remains a permanent question, and one
he constantly must ask; but the basic imperative to keep on asking is
utterly clear and insistent. No less than the adult, the child becomes
good precisely in freely striving to find and do what is correct. But,
as a beginner in this quest for right answers, the child (again, as a
rational being) acknowledges the need for apprenticeship to an adult
moral guide. And, at least in a pluralist setting, this guide is the parent.
The state cannot compete; the moral dissensus of the society disables
it as an oracle of the Second Good.

But, if the parent becomes sovereign, this is not merely by default
of the state, but also by virtue of two distinct but corresponding
natural imperatives that respectively inform parent and child. The
parent, qua parent, embodies a peculiar moral reality. Though fallible
and diverse concerning the behavioral content of Second Good, par-
ents are infallible and homogeneous in one crucial respect. Whatever
they may say or do outside the home, when they address their own
child they do so as moral objectivists. At least within the family forum,
they correctly understand that the Second Good is a thing not relative
but real. They affirm the child's duty to seek it and their own corre-
sponding duty to preach it. This moral symmetry of the adult and
infant natures constitutes the premise of the child's claim upon the
state. At least in a pluralist society justice requires the state to give that
symmetry its practical affirmation in a regime of parental choice.

So far I have put the distinction between theories of gnostic and
obtensional morality largely in secular and natural terms. Obviously
these claims for parental choice entail also the dimension of moral
theologyone that for many of usmultiplies its practical impor-
tance. In place of the bland expression "self-perfection" the religious
educator will substitute "salvation," and the policy issue becomes posed
again, but with higher stakes. It is the believer who now inquires; and
he starts with the specific assumption that humans have the capacity
and exigence to cooperate with God's will for their eternal salvation
(absent that assumption there is no issue). The question now becomes:
is it sufficient that one do his best to find the correct way, or, as the
gnostic would have it, do his honest errors work his own reprobation?

Our conclusions regarding the moral theologians parallel those I
have already ascribed to natural moral philosophers. At least in a
pluralist society such as ours, religious educatorswhether gnostic or
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obtensional in beliefwill support choice. Gnostics will do so reluc-
tantly, viewing choice as the least evil option, meanwhile grieving at
the catastrophe of those children who are introduced by their chosen
teachers to false gods and freakish moralities, risking their damnation.
They will support parental choice only because, without it, this trag-
edy would be compounded.

By contrast, the religious obtensionalist will see the child's oppor-
tunity for salvation to be undiminished by false moral (or religious)
information. And, on the positive side, he will rejoice in the vindica-
tion of the child's right to be subject to the specific adult authority that
in any case he ought freely to seek (and, in general, obey) in confir-
mation of the real good. Finally, like the natural lawyers, both schools
of religious education should be relatively optimistic about the prac-
tical effect of choice upon the Second or common Good.

If both schools of morality support choice, why do I bother to
make the distinction? One answer is that, while the gnostic version of
education can tolerate parental control, it is a feeble rationale contin-
gent upon a particular social reality. Worse, it implies an embarrassing
natural inequality of our individual prospects for moral perfection
and/or salvation. That is, given our diverse access to correct answers,
gnostic theory must view "created equal" as a false description of
human moral capacity. Granted, many a religious (and especially
Catholic) educator blithely teaches the mutually conflicting proposi-
tions of moral gnosticism and human equality as if they were co-
existent truths: Salvation requires correct answers; and we are equal.
Clearly we have a problem.

Educatorsand especially religious educatorspreparing to do
battle for choice ought first to clarify their position on the effective
means of self-perfection. Far the stronger rationale for choice lies in
the obtensional position (consistent with Vatican II) that all rational
humans, regardless of their intellectual circumstances (or the gift of
faith), have the same opportunity to achieve personal goodness and
salvation by diligently seeking the content of the Second Good.

VI. Getting the Point
Our "rationale" has proved to be a menagerie of popular educa-

tional hopes ranging from the most immediate and measurable to the
most ultimate and subjectivefrom pure means to pure end. This is
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not the place to prove, one at a time, that each of these particular goals
finds choice its most congenial instrument. But I do confidently assert
that very conclusion, and I invite the reader to test it for himself in
light of the ever-expanding evidence. I would go even further; it
becomes constantly clearer that whatever authentic educational good
one proposes, it will be maximized in a regime of choice that is
sensibly designed. Some proponents call choice a panacea. My belief
in the Fall makes me hesitate. I am content to say that freedom in
schooling, as elsewhere, has all the best arguments.

Properly skeptical, the reader might try an experiment. Identify
some authentically educational good for which choice is not the best
policy. Sit back, take your time, and avoid the temptation to sarcasm.
For example, maintenance of the present monopoly over the poor,
though plainly the hope of some among us, is not an objective that
can properly be classified "educational." Likewise, the concern to "save
the public school's" can become a coherent purpose only when such
schools are finally brought into existence; at present the more intel-
ligible hope would be to "create public schools," but that slogan would
merely restate the case for universal democratic choice. Meanwhile,
has our pondering reader uncovered even one educational aspiration
that is inconsistent with family sovereignty?

The problem of choice, I think, is not the want of a rationale. It
is the want of something in those among us who flaunt their steward-
ship for the poor while tolerating a system that keeps the poor in their
place. The time has come to deal with this contradiction. Either let the
poor choose, or stop pretending that you represent them.

John E. Coons is professor emeritus at the Boalt School of Law, University
of California at Berkeley, where he was professor of law from 1967-1994. He
was a visiting professor at the University of Tokyo, the University of Cologne,
and Rockefeller Center in Bellagio, Italy. Professor Coons has authored several
books as well as articles, book chapters, and reports on school choice, school
finance reform, and educational equity for all students. He received his bach-
elors degree form University of Minnesota and his law degree from Northwest-
ern University School of Law.
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Highlights of the Symposium Participant Conversations
Symposium delegates were asked to discuss what similarities

they noted in the presentations by Bishop Banks and John Coons.
Their responses included the following:

Educational choice is a social justice issue.
Holistic educationintegration of good academics with moral
valuesis the only true education.
The poor must be the focus of choice efforts and we must
measure all proposals against equity for the poor.
There is concern for the lack of interest of the Catholic parents
in supporting the choice movement.
There is a need to educate political leaders to the justice aspect
of choice and encourage them to put families first.
Exchange the primacy of parents in selecting education:
choice vs. conscription.
Refute the assumption that Catholic schools are no less public
in purpose and effect than schools designated as public schools.
Educational choice is a "non-institutional issue"it is about
improving education for all children, not about saving Catholic
schools.
The common school is a myth; there is no national agreement
as to what should be the role and purpose of schooling.
Parental choice is not just a "Catholic" issue; it is a social justice
issue for all Americans.
Both speakers provided foundational materials and/or basic
understandings: Bishop Banks, the theological foundations; Dr.
Coons, the secular philosophic and pragmatic. Taken together,
they could serve as a model for framing the public conversation
for public policy debates.

When asked what might be done to diffuse the perceptions that
school choice and support of public education are mutually exclu-
sive concepts, the participants advanced these ideas:

Greatest challenge: advance the perception that choice advo-
cates want to improve educational opportunities for all chil-
dren, not destroy public education.
We must break down the idea that children in Catholic schools
are not a part of the public. Emphasize that all schools serve
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the common good and public purposes, but each school's mis-
sion is unique.
All Catholics need to affirm public education, emphasizing that
all schools serve a common purpose and that cooperation and
options best serve education of children. Public education does
not necessarily mean education exclusively by public schools.
Attack objections one-by-one; especially diffuse them within
our own Catholic school community. Clarify the fact and the
message pertaining to educational choice motives and options;
talk justice, parents rights, impact of Catholic schools on the
common good.
We must educate our own Catholic people and clergy regarding
the value of Catholic schools. We need a huge public relations
program regarding the concepts of school choice and need the
support of all Catholics on this issue, not just the 20 percent
using Catholic schools.
Separate the notion of support for public education (institu-
tions) and support of public school students (people). Too fre-
quently the opposition revolves around saving the schools, not
the children. There are genuine institutional concerns, but the
focus has become the reverse of what it should be.
Break down barriers of the mythology that the American goal
of the "melting pot" is best served only by public schools. Focus
on human rights and civil rights as the key issue; need to broaden
the beyond that of its being a Catholic issue.
Emphasize primacy of parents' rights and their ability to choose
the best education for children.
Obtain good research data on effects of the school choice move-
ment; diffuse the perceptions of elitism and exclusivity.
Avoid polarizing and the notion that aid for private school
students takes away scarce resources from public schools. Leg-
islation can be crafted so that public schools are not penalized
by the development of publicly funded choice programs. Make
scholarships usable in both sectors, e.g., through public school
choice, the voucherization of federal entitlement programs, etc.
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When asked to discuss which of the various rationales offered
by Professor Coons had particular significance for Catholic educa-
tion, the respondents offered these ideas:

Primacy of parents' /family's freedom to choose schools as en-
abling civic society. The choice programs advanced cannot
price the poor out of this right. Most important is the tilt
toward the poor in the design and regulation of choice initia-
tives.
The public sector must be deregulated through parallel schol-
arship mechanisms that provide for the accessibility of all schools
to all social classes.
Hold discussions about the definition of "good life" and how
Catholic schools fit into public version/definition of "good life:'
Discuss ways to best enrich Catholic schools and how they affect
the entire human person. The reinforcement of spirituality is
seen as a priority for improving Catholic schools but this may
present difficulties to the choice movement.
Significant access to religious/moral education empowers our
students to be change-agents.
Catholic higher education institutions have become more pri-
vate, secular; Catholic schools may move the same way as we
move from religious to lay delivery of education.
Trustee-held funds and child benefits from the public sector
may increase fears of government control of private schools.
Conversion to charter schools may be a possible solution to
choice.
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Introduction
Privately funded school scholarship/voucher programs operate in

more than forty states in America. Their existence is due to the
extraordinary generosity of philanthropists who provide children with
an opportunity to obtain an education in a school of the parent's
choosing.

Harvard professor Paul Peterson presented research findings based
on students participating in privately funded scholarship programs,
with a focus on a program in New York City. His address and the
participant reactions form the first section of this chapter.

The panel presentations that followed afforded the symposium
participants the opportunity to hear from philanthropists who spon-
sor choice programs, a school administrator whose students benefit
from private scholarships, the executive director of a scholarship pro-
gram, and two parents whose children are the recipients ofscholarship
assistance. Excerpts of the panel presentations and the participant
table conversations are included in this chapter.
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Implications of School Choice
Experiments for Urban Education

Paul E. Peterson

Whether viewed in comparison with other countries or looking
within the United States over time, the state of American education
appears pretty grim. For example, the well-regarded international
math study, that compares U. S. students with peers abroad, finds that
even though American fourth graders keep pace, by 8th grade they
have fallen to the middle of the pack (and below other major, indus-
trial nations). By age seventeen, U. S. students trail virtually everyone.
The longer U. S. students remain in school, the further behind they
fall.'

Equally dark results are emerging from the National Assessment
of Educational Progress (NAEP), long known to provide the best
overall estimate of the cognitive skills being acquired by the nation's
young. A report just issued by Paul Barton and Richard Coley,
researchers at Educational Testing Service (the respected firm that
administers NAEP), focuses on what students are learning in school,
as distinct from the educational impacts of a student's family life. ETS
researchers note that the test scores of students at age 9 have been
rising over the past two decades, but they point out that these scores
are shaped by everything that happens to children between the day a
child is conceived and the day he or she takes the fourth grade test.
The clear gains among fourth graders (and especially African-Ameri-
can fourth graders) are caused not simply by what has happened in
the first few years of schooling but also by gains in prenatal care, birth
weight, pediatrics, nutrition, and early childhood experiencesgains
that have been occurring especially within a Black community that is
considerably more prosperous and well-educated today than it was a
generation ago.'

To detect what is happening strictly within schools, the latest
report focuses on test score growth between fourth and eighth grade.
By fourth grade, much of the family background impact has already
shown up in the test scores. What happens between fourth and eighth
grade depends much more on what is happening in school.

Viewed in this way, NAEP results are of no less concern than the
international math and science results. Students are learning less

4 6 O 48



Privately Funded Educational Choice Programs

during the middle-school years than they once were. When test score
growth in the 1990s is compared with growth a generation earlier,
students are slipping in math, science, and writing (though not in
reading). Blacks are slipping just as much as Whites areeven more
so in reading. Schools serving families without a high school educa-
tion are deteriorating the most.

The problem is nationwide. One finds little difference among
statesexcept that Garrison Keillor and his fellow Lake Wobegonors
will be pleased to learn that Minnesota, North Dakota, Nebraska, and
Michigan are doing the most to buck the trend.

The District of Columbia anchors the bottom of the scale; it trails
every state as well as the island of Guam. The District's growth
performance is particularly discouraging, despite the fact that else-
where Black students are making as many gains as White students.
Since the District of Columbia is the only "state" that is at the same
time an "inner city," these results suggest that problems in American
education are particularly severe within our central cities.

Many are giving serious consideration to the possibility that school
vouchers or some other mechanisms for increasing parental choice
provide a way of reversing these educational trends. However, these
same people wonder whether this solution to our educational ail-
ments, however good it may sound in theory, may in practice be worse
than the disease. As a result, the public splits about evenly between
those who support and those who oppose government funded vouch-
ers. In this essay, we consider the latest evidencewith respect to many
of the practical issues that arise in an urban context.

We begin by describing some of the major school choice experi-
ments, then we consider the kinds of individuals who take advantage
of choice when the opportunity is made available; the factors parents
consider when choosing a school; the level of satisfaction parents
express with the choices they have made; the access low-income fami-
lies have to choice schools; the effects of school choice on social
capital, student learning, and ethnic relations; and the effects on
students remaining in public schools.

Major Choice Experiments in Central Cities
School choice experiments have been undertaken in several cen-

tral cities. In two cities, Milwaukee and Cleveland, state funded choice
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programs are giving eligible families a chance to pick their school. In
more than thirty other cities, privately funded scholarships provide
over 30,000 students with the private school of their choice. The
largest programs are to be found in Dayton, Indianapolis, Milwaukee,
New York City, San Antonio, and Washington, D.C.

The most dramatic program is to be found in the Edgewood
school district in San Antonio, where a private foundation, CEO
America, announced in the spring of 1998 that it would provide every
low-income child in the district a ten-year scholarship worth as much
as $4,000 a year. The Edgewood program is an expanded version of
a program inaugurated in Albany where philanthropist Virginia Gilder
provided a similar opportunity to all children attending the city's
lowest performing elementary school. In the fall of 1997, parents of
about a quarter of the students made use of this scholarship.

The basic characteristics of the nine largest programs are set forth
in Table 2 (see p. 76). The first state funded program was established
in Milwaukee in 1990. Although it has received a good deal of pub-
licity, originally it offered the least amount of choice. Though the
scholarships are generously funded at a maximum of $4,700, the
program had important restrictions: only secular schools could par-
ticipate, half the student body had to non-choice students and the
family could not supplement the scholarship. Because of these restric-
tions, only 20 schools and some 1,600 students participated in 1996,
most of them in elementary schools.

However, the state legislature allowed the inclusion of religious
schools in a major expansion of the program that was declared con-
stitutional by the Wisconsin Supreme Court in the summer of 1998.
Although this decision was appealed to the U. S. Supreme Court, the
expanded program opened in the fall of 1998, replacing a privately
funded program in Milwaukee known as Partners Advancing Values
in Education (PAVE). PAVE was established in 1992 and by 1998 was
providing 4,465 children from low-income families as much as $1,500
to attend any one of 97 religious and secular schools.

The Cleveland Scholarship Program, serving students in kinder-
garten through grade three, was established by the State of Ohio in
1996, becoming the first state funded choice program allowing stu-
dents a choice that included religious schools. The state scholarship
amounts to as much as $2,500 and can be supplemented by families
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or other sources. In 1998, over four thousand students received a
scholarship enabling them to attend over fifty schools.

The oldest of the privately funded programs, Educational Choice
Charitable Trust, was begun in Indianapolis in 1991. Six years later
it provides $800 to 1,014 students attending 70 schools, religious and
secular.

In February 1997, the School Choice Scholarships Foundation
(SCSF) in New York City announced its 1,300 scholarship program for
students in grades one through five. Over 20,000 applications for the
$1,400 scholarships were received; scholarships were awarded to stu-
dents by lot; scholarship recipients attend one of approximately 250
schools religious and secular schools. One year later, similar programs
were begun in Dayton, Ohio and Washington, D.C.

In 1992, the Children's Educational Opportunity (CEO) program
was set up in San Antonio; in 1996 it provided nearly one thousand
half-tuition scholarships to elementary and middle school students
attending some forty schools. As mentioned above, this program was
expanded in the spring of 1998 to include offers to all students in the
Edgewood school district within San Antonio. Finally, in June 1998
the Children's Scholarship Fund announced a nationwide program
that would make available as much as $100 million in matching funds
for locally funded scholarship programs for low-income families in
cities across the country. New or expanded programs are being
launched in Chicago, Los Angeles, New York City, Washington, D.C.,
and elsewhere.

Characteristics of Those who Exercise Choice
Critics of school choice have argued that choice programs do not

give low-income families a viable choice of schools. In the words of
educational sociologist Amy Wells, "White and higher-SES [socio-
economic status] families will no doubt be in a position to take greater
advantage of the educational market."' Defenders of private schools
reply that private schools have an ethnically and economically diverse
population.

The best information available on those who exercise choice comes
from the New York City scholarship program. The New York School
Choice Scholarship Foundation received applications from over twenty
thousand students. To be eligible, a family had to qualify for the
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federal free lunch program, have a child currently in a public school
and live in New York City. To have one's name entered into the lottery,
applicants had to participate in eligibility verification sessions during
which their children were tested and parents filled out questionnaires.
It is possible that the application process attracted a population sub-
stantially different from a cross-section of all those eligible.

Those who received scholarships were educationally disadvan-
taged in several respects. Average pre-test scores of eligible applicants
were very low. The median National Percentile Ranking (NPR) score
for all students throughout the United States who take the ITBS is 50,
but the average NPR score in reading for scholarship recipients was
27; in mathematics, it was 22.

To estimate the extent to which the social background character-
istics of the applicant population differed from the potentially eligible
population, Rachel Dayette at Harvard's Kennedy School of Govern-
ment obtained demographic information on the population that would
have been eligible had scholarships been offered in 1990, the last year
in which a U. S. census was taken.' Her estimate is based on data
collected at a time in which New York's economic and social condi-
tions differed from those prevailing at the time parents were surveyed.
For one thing, 1990 was a recession year, and 1997, the year of appli-
cation, was in the midst of a boom. Also, education levels of the adult
population have risen. Nonetheless, Dayette's data provide a useful
estimate of the extent to which the applicant population differs from
those eligible.

Dayette finds no significant difference in the income of applicants
compared to the eligible population, once income is adjusted for
inflation between 1990 and 1997. Father employment rates are simi-
lar. Also, the residential mobility of the applicant population is about
the same as among the eligible population. And applicant mothers are
no more likely to be foreign born than is the eligible population.
However, applicants were more likely to be dependent on government
assistance for income. Also, the applicant population is less likely to
be non-Hispanic White and more likely to be African-American. If
these findings suggest that the applicant population was particularly
disadvantaged, other findings point in the opposite direction. Moth-
ers and fathers are considerably more likely to have some college
education, English is more likely to be the language spoken in the
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household and mothers are more likely to be employed either full or
part-time.

In sum, applicants for the New York program were more disad-
vantaged than the eligible population in some respects, less so in others.

Choosing a School
School choice advocates say they wish to empower parents by

giving them a choice among schools. But critics say that parents,
especially poor parents, do not have enough information to make
intelligent choices and, when given a choice, academic considerations
are not paramount. The Carnegie Foundation for the Advancement
of Teaching has claimed that "when parents do select another school,
academic concerns often are not central to the decision."' But Hoxby
has found that when public schools face greater competition (due to
the larger number of school districts within a single metropolitan
area), parent involvement in schools increases, student achievement
rises, more students attend college, and graduates earn more.6

These findings might be limited to middle-class families living in
suburban areas; it might be quite different for low-income families. A
Twentieth Century Fund report claims that low-income parents are
not "natural 'consumers' of education... [Indeed,] few parents of any
social class appear willing to acquire the information necessary to
make active and informed educational choices."' Similarly, the AFT
report on Cleveland suggests that parents sought scholarships not
because of "failing public schools" but "for religious reasons or be-
cause they already had a sibling attending the same school."' Public
intellectual Nicholas Lemann makes the point most provocatively:
When a major impediment to the achievement of poor children is
"their parents' impoverishment, poor education, lax discipline, and
scant interest in education," he asks, isn't it absurd to think that these
same parents will become "tough, savvy, demanding education con-
sumers" once they have the right to choose?9

Not much support for such rhetoric can be found in the responses
given by the parents of scholarship recipients in Cleveland. Asked why
they applied for a scholarship, 85 percent of parents new to choice
schools said they wanted to "improve the academic quality" of their
child's education. Second in importance was the "greater safety" to
be found at a choice school, a reason given by 79 percent of the
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recipients. "Location" was ranked third. Contrary to AFT's sugges-
tion, "religion" was ranked fourth, said to be very important by just
37 percent. Finally, "friends" were said to be "very important" by less
than 20 percent of the scholarship recipients.m

Families in Washington were also asked to state the importance
of various reasons for applying for a school choice scholarship. Once
again, "higher standards" and a "better curriculum" were the reasons
most frequently said to be "important" by public school parents for
applying for a scholarship. Over three-fourths of the applicants gave
these clearly academic reasons as an important motive for the appli-
cation. And over half the parents said they were seeking better teach-
ers and smaller schools with smaller class sizes. Nearly half said that
an important reason was "safety." One of the least important reasons
was the "location" of the school, mentioned by only 16 percent of the
public school applicants."

Parental Satisfaction with Choice and Public Schools
Many economists think that customer satisfaction is the best

measure of school quality. According to this criterion, there is little
doubt that school choice is a success. Both anecdotes and more
systematic studies confirm that most participating families love their
choice schools. When the winners of the New York lottery were
announced last may, winners were ecstatic: "I was crying and crying
and crying," smiled Maria Miranda, a permanently disabled single
mother living in Brooklyn. "It was the best Mother's Day present I
could have asked for."12 A year into the Cleveland choice program,
Pamela Ballard, parent of a new choice school in Cleveland, exclaimed,
"HOPE Academy was my last hope. I took my third grade child, who
had been in several Cleveland schools and was labeled a 'problem
child: I now have a successful child. Where there were D's and C's,
there are now A's and B's."13

In their enthusiasm, Maria Miranda and Pamela Ballard represent
the norm, not the exception. According to studies of parental satis-
faction in Milwaukee, Indianapolis, and San Antonio, choice schools
are more popular than public schools."

In a recent survey of choice applicants from public and private
schools in Washington, D.C., nearly 60 percent of private school par-
ents gave their school an "A," as compared to less than a fifth of public
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school parents. Significantly, the opinions of public school applicants
in Washington, D.C. do not differ from those views of a national
sample of public school parents who were asked about the school their
oldest child attended.15 A comparison of a national sample, public
school applicants and private school applicants is as follows:

Table 1: Grade given school

Public School
Parents

(National Survey)

DC Low-Income
Applicants from
Public School

DC Low-Income
Applicants from
Private School

A 22% 18% 59%

B 40 42 30

C 25 31 10

D 8 7 1

F 3 2 0

Don't
Know 2

Total 100% 100% 100%

In other words, applicants from D.C. public schools do not seem
to be a particularly discontented group of public school parents. Their
overall assessments of their children's schools were essentially the
same as those of public school parents nationally. However, both the
parents in the national sample and the D.C. applicants were much less
likely to give their children's school an "A" than were the applicants
from D.C. private schools.

The larger level of satisfaction with private schools becomes es-
pecially evident when you ask about specific aspects of school life.
When it comes to safety, for example, private school applicants are the
more satisfied group of parents. Two-thirds of the private school
parents, but only a quarter of the public school parents, were "very
satisfied" with school safety. Nearly two-thirds of the private school
parents, but less than one-fifth of the public school parents, were "very
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satisfied" with their school's academic program. Two-thirds of the
private school parents were "very satisfied" with safety at the school,
compared to less than one-fourth of the parents of students still in
public schools.

On a couple of items, transportation and location, the differences
between the satisfaction levels of the two groups of Washington par-
ents were not so large. For example, two-thirds of the private school
parents were very satisfied with the school's location, but so were half
of the public school parents. But on almost every other item in the
questionnaireteachers skills, parental involvement, class size, school
facility, respect for teachers, teacher and parent relationsdifferences
in satisfaction levels were large.16

In Cleveland, one can compare the assessments of parents attend-
ing choice schools with the assessments of parents who remained in
public schools after indicating an interest in the choice program. Two-
thirds of parents new to choice schools reported being "very satisfied"
with the "academic quality" of their school, as compared to less than
30 percent of public school parents. Nearly 60 percent were "very
satisfied" with school safety, compared to just over a quarter of non-
recipients in public school. With respect to discipline, 55 percent of
recipients from public school, but only 23 percent of non-recipients
in public school, were very satisfied. The differences in satisfaction
rates were equally large when parents were asked about the school's
"private attention to the child," "parent involvement:' "class size:' and
school "facility." The most extreme differences in satisfaction per-
tained to "teaching moral values": seventy-one percent of the recipi-
ents from public schools were "very satisfied:' but only 25 percent of
the non-recipients in public schools were.

It may be hypothesized that these differences in parental satisfac-
tion might be a function of the fact that the comparison group of
public student students consists of those who had applied for a schol-
arship but had not received it. To see whether this was the case, my
colleagues and I isolated the satisfaction levels of parents who volun-
tarily decided to leave their children in public schools. We found that
those students with children in established private schools scored
considerably higher on a satisfaction scale than these parents.17

It is also of interest to inquire whether scholarship families com-
ing from public schools were as satisfied as those who had already been
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enrolled in private schools. The AFT, in its report on the Cleveland
program, suggested that scholarship recipients from private schools
were given important advantages. In the words of the report:

Voucher students who had previously been enrolled in private schools
held a "monopoly" on placements in the established private schools. In
contrast, almost half of the voucher students who moved from public
to private schools were enrolled in four schools with little or no edu-
cational and financial track record.18

There is some evidence from the survey in support of the AFT
suggestion that scholarship recipients from public schools had a less
satisfying educational experience than those from private schools.
However, the differences between the two groups are, in most cases,
minor. For example, 67 percent of recipients from private schools say
they were "very satisfied" with the academic quality of the school,
while 63 percent of those from public schools gave the same response.
For school discipline, the percentages were 62 percent and 55 percent,
respectively. The biggest difference was with respect to school safety,
69 percent as compared to 59 percent.'9

Social Capital
In a well-known study of public and private schools, James Coleman

and his colleagues developed the concept "social capital" to refer to the
resources that are generated by the more or less accidental interaction
among adults in a well-functioning community.2° Coleman thought
that Catholic schools were effective at least in part because Catholic
parents met one another at religious services, bingo parties, Knights
of Columbus ceremonies, scouting events, and other community gath-
erings. Although these communal occasions had no ostensible edu-
cational content, the social capital generated by adult interaction had
important, if indirect, educational consequences. At these public
gatherings, adults met the parents of their children's friends and ac-
quaintances and, as a result, parents together could monitor more
easily their children's relationships with peers. Aware that their parents
may learn what was happening, young people governed themselves ac-
cordingly. Anthony Bryk and his colleagues have shown that the process,
deeply rooted in Catholic traditions, is subtle, implicit, but effective.21
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Recently, Robert Putnam has documented a serious decline in the
nation's social capital. People participate less in community activities,
group sports, and neighborhood picnics. TV watching, movie going,
Web site searching and workout sessions have substituted for bowling,
Elks meetings, and ice-cream socials. The consequence, says Putnam,
is a growing distrust of one another and a decline in the effectiveness
of those governmental services dependent upon the mutual cooperation
of citizens." Inasmuch as schools and families must work closely to-
gether if children are to learn most efficaciously, Putnam's findings raise
particularly serious implications for the state of American education.

Not much is known, however, about the potential of public and
private schooling for the formation of social capitaleven Coleman's
own study of public and private schools failed to provide direct infor-
mation on the amount of social capital in the two educational sectors.
Nor is it altogether clear whether social capital is generated more by
private or public institutions. On the one hand, it is possible that
neighborhood public schools stimulate conversations among parents
who meet one another at local school events, community meetings
held in local school buildings, and in the course of daily shopping and
neighborhood walks. Private schools that serve different groups within
a community may fragment and isolate citizens from one another.
This seems to be the position taken by Princeton theorist Amy
Gutmann, who has argued that "public, not private, schooling is...the
primary means by which citizens can morally educate future citi-
zens."23

All these considerations suggest that community engagement
occurs more regularly among those who send their children to the
same public school as their neighbors. And perhaps that was once the
case in small towns where public schools were both educational or-
ganizations and institutions of community integration. On the other
hand, any such claims for public schools located in large, central cities
have a quaint, romantic tinge. Many factors in today's big cities
undermine the public schools' capacity to generate social capital. To
maintain privacy and to guard against crime, public schools are not
allowed to share lists of family names and addresses. Public school
families in the inner city may attend school activities less often, in part
because teacher union contracts often sharply limit the amount of
time public schools are open to the public. Adult access to school
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buildings is limited by metal detectors, locked doors, and stern warn-
ings against engaging in suspicious behavior. Concerns about crime
and violence make streets unsafe for unguarded neighborhood en-
counters. Also, many public school children are bused to school
outside their neighborhood in response to school desegregation or-
ders. In sum, potential violence, regulatory constraints, and contrac-
tual obligations may restrict community discourse and the formation
of social capital in publicly controlled settings.

Meanwhile, the private sector would seem to have some very
specific advantages. The very fact that parents are choosing their
child's school provides an incentive to search out other parents to
learn more about what is happening in alternative educational set-
tings." Once a choice has been made, a sense of shared experience
exists among those who have made a similar choice. Even those who
choose somewhat distinctive cars, whether a Subaru or a Corvette,
seem to develop a sense of community when spotting one another on
the road.

Private schools give parents plenty of opportunities to contact one
another. For one thing, it is easier for private schools to distribute lists
of phone numbers and addresses, making it easier for parents to
contact one another. Phone lists are readily justified by the private
school need to ask parents to call one another to enlist each other's
participation in candy sales, newspaper drives, or school auctions.
Adults also may find it easier to wander in and out of private than
public school buildings. On one occasion I was startled when I was
allowed to hunt for the principal's office by wandering unhindered
down the hallways of a private school in the heart of an inner city. It
turned out the principal's "office" was in the hallway itself, a good
place to keep an eye on everyone, he said.

Private schools cannot afford the elaborate bus services that trans-
port public school children. As a result, private school families may
need to talk to one another in order to arrange ride sharing or work
out safe, shared public transportation routes. Private school families
may also meet each other at religious services, bingo parties, and
evening school events, more easily scheduled in private schools less
burdened by union contracts. All of these situations provide parents
with opportunities to talk with one another as well as with school
employees.
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To see whether private schools actually generate more social capi-
tal, applicants for scholarships from Washington, D.C.'s public and
private schools were asked a number of questions about their relation-
ships with other parents and with their community. Responses to
these questions indicate that Coleman's hypothesis may well be cor-
rect. For one thing, parents with children already in private schools
were more likely to attend school activities. Also, parents of private
school applicants were much more likely to discuss school affairs with
one another. Nearly a third of the parents of Washington's public
school applicants "seldom or never" discussed school affairs with
other parents, whereas only about 15 percent of private school parents
reported an equivalent paucity of such conversations. Finally, families
of applicants from private schools were more likely to report that they
felt part of their community, saying it is more than just a place to live.
Approximately three-fourths of the parents of private school appli-
cants reported this feeling, as compared to two-thirds of public school
applicants. Private school parents were also more likely to know the
parents of their children's friends. In sum, parental responses to ques-
tions about civic engagement indicate that more social capital may be
formed within the private than the public educational sector."

School Mobility Rates
Student retention within any one school is a major problem in

low-income, central-city communities. According to the U. S. census,
residential mobility rates for low-income minorities are very high. For
central-city, female-headed households with children between the ages
of six and seventeen, the annual residential mobility rate is 30 percent
for African-Americans and 35 percent for Latinos. Not every change
in residence dictates a change in school attendance. But in Milwaukee's
public elementary schools, nearly 20 percent leave even before the end
of the school year in June." Come the following fall, 35 percent of
the students are no longer in attendance at the same public elementary
school they attended one year ago.

School Choice and Retention Rates. School mobility is less when
parents are given a choice of school. All but 23 percent of the Mil-
waukee choice students returned to the same elementary school the
following fall (as compared to 35 percent in Milwaukee's low-income
public schools). Within the school year itself, the percentage leaving
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choice elementary schools was as little as 4 percent in 1993 and just
6 percent in 1994 (much lower than the near 20 percent changing from
one low-income public elementary school to another).27 In Milwaukee's
privately funded program, turnover rates were similar: 6 percent within
the school year, 14 percent from one year to the next.

The Cleveland choice schools also did quite well in retaining their
students in the first year of the program.28 Only 7 percent of all
scholarship families reported not attending the same school for the
entire year. Among recipients from public schools the percentage was
10 percent. This mobility rate is approximately the same as the
within-the-school-year mobility rate in the Milwaukee elementary
school choice program and about half the mobility rate in Milwaukee
public elementary schools.

The most important reason recipients new to choice schools gave
for changing schools mid-year, given by 3.3 percent, was admission to
their preferred private school. Some of these changes may have been
due to the fact that full establishment of the voucher program was
delayed by the challenge to its constitutionality legal suit, so that some
recipients did not receive their scholarships until after the school year
had begun. If so, this cause of school mobility should attenuate over
time. Another one percent of the students changed schools because
they had been admitted to a preferred public school; perhaps Cleve-

land public schools had given a magnet school opportunity to these
families. Another 0.8 percent moved during the course of the year.
And 0.8 percent moved for transportation reasons.

All of these reasons for changing schools are understandable and
some can be expected to attenuate as the program becomes more
established. But a total of nearly 2 percent of the parents said they
changed schools because of the "quality" the school, administrative
problems, school closure or change, and one-half of one percent of the
families said expulsion, disability, or behavior problems had led to a
school change, signs that some private schools were not working well
for some families.

Parents were also asked whether they planned on sending their
child to the same school next year. A positive response was given by
81 percent of scholarships recipients from public schools. If actual
choices are consistent with these plans, the mobility rate in Cleveland
from one year to the next is approximately the same as in the Milwau-
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kee choice program.
Choice critics have suggested that private schools may routinely

expel or not readmit students for a second year, if they are not keeping
pace with their peers. Defenders of private schools say they use their
authority to deny readmission sparingly. To ascertain whether low-
income parents were encountering difficulties in obtaining readmis-
sion for a second year, those changing schools were asked the reason
for the change. Less than one-half of one percent of recipients from
public schools said their child could not be readmitted to the private
school in which they had been enrolled. In other words, while refusal
to be readmitted is not unknown, neither has it been practiced to any
significant degree.

Parents instead gave a wide range of other reasons for planning
to move their child to another school in the fall of 1997. Six percent
gave quite practical reasons, such as the family's moving from the area
or the child's change in grade level (necessitating a school change).
Another one and one-half percent found another private school they
preferred, and one-half percent found a preferable public school.
Either transportation difficulties or financial costs posed an obstacle
for another 2.4 percent. But 6.5 percent of all recipients from public
schools were leaving because they were not satisfied with the quality
of the school or were disappointed in the way in which the CSTP
program operated. For a small but still important fraction of schol-
arship recipients, the program, at least in its first year, was not a
success. Choice critics may see this as a sign of program failure,
because not all families' expectations were fulfilled. However, school
choice supporters may interpret this as evidence that choice allows a
parent to make a move when things do not seem to be working out.

Scholarship usage. But if retention does not seem to be any more
of a problem for private than for public schools (indeed, it seems less
of one), can low-income voucher recipients find admission to a pri-
vate school in the first place? Some answers to this question are
available from the New York City scholarship program.29 Students
were given scholarships in May of 1977, which could be used the
following September. Despite the fact that the scholarshipswere made
available after many private schools had already admitted students for
the following year, 75 percent of those offered scholarships made use
of them. Although the reasons for non-participation by the remaining
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twenty-five percent have yet to be reported by the evaluation team, the
demographic characteristics of users and non-users are available.

Overall, users and non-users did not differ in their average math
and reading pre-test scores. Levels of current educational satisfaction
and involvement were similar for those who took the scholarship and
those who did not. For example, both users and non-users gave public
schools a grade of C+, and both groups reported similar levels of
satisfaction with the location of the school, school safety, teaching,
class size, school facility, and communications regarding student
progress. Both groups also reported similar levels of involvement with
their child's education as well as interaction with public school offi-
cials about their child's education.

Users and non-users do differ with respect to some social and
educational characteristics, sometimes in unexpected ways. On the
one hand, those who took the scholarship were somewhat more likely
to be African-American and less likely to be White. On the other hand,
those who took the scholarship had somewhat higher incomes and
were somewhat less likely to be dependent on federal subsidy pro-
grams, such as food stamps, welfare and Medicaid. Mothers of win-
ners who accepted and made use of the scholarship are slightly better
educated than non-users, but the fathers are similarly educated.
Applicants who took the scholarship were somewhat more likely to
come from residentially stable homes and less likely to come from
homes where someone speaks English. Those who took the scholar-
ship were less likely to have been in a special education program.

The findings from the New York survey tend to confirm evidence
from other studies of participation in central-city school voucher
programs. When the programs are restricted to those of low income,
the programs succeed in recruiting a decidedly disadvantaged popu-
lation. However, there is a modest tendency to recruit the more
socially integrated segment of that population.3°

Learning in Choice Schools
These positive results would mean little, perhaps, if students did

not learn more in choice schools. Since controversy over this question
has raged for more than a quarter of a century, it is best to place recent
findings in historical context.

Early studies. The first large scale study to show that students
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learn more in private high schools was conducted by a research team
headed by the distinguished University of Chicago sociologist, James
Coleman.31 A decade later another national study showing similarly
positive effects was carried out by John Chubb and Terry Moe at the
Brookings Institution."

Choice critics attacked both studies for not adequately correcting
for "selection effects," an issue that has become central to the current
debate. Says former Wisconsin State school superintendent and arch-
choice critic Herbert Grover, "Do private school children outperform
children in public schools? It's hard to imagine that they wouldn't,
given the initial advantages they enjoy from their parents."" Both the
Coleman and the Chubb-Moe studies anticipated this argument by
taking into account family characteristics such as education and in-
come. But critics say that no amount of statistical tinkering can ever
fully correct for the selection effect: Families who pay to send their
child to private school are almost certainly more involved in and
concerned about their child's education, even after adjusting for de-
mographic characteristics?' Even the Coleman research team admit-
ted, the "difference between parents, by its very nature, is not some-
thing on which students in public and private schools can be equated"
in a statistical analysis."

New research strategies. School choice experiments are provid-
ing researchers with new opportunities to circumvent this selection
problem. For one thing, they are limited to inner-city children from
low-income families. More importantly, to ensure fairness, scholar-
ship winners are sometimes chosen by lottery, giving these programs
the potential of becoming a classic randomized experiment of the
kind found in the best medical research.

The advantage of a randomized experiment for researchers de-
rives from its intrinsic simplicity. When a lottery is used to pick
scholarship winners, the two groups of students are similar except for
the fact that the names of one group were drawn from the hat. When
one works with information from a classic randomized experiment,
one can in fact reasonably assume that students from public and
private schools can be "equated." If children from the winning group
do better than the remainder, one can reasonably conclude that it was
the school, not the family, that made the difference.

Unfortunately, most school choice experiments conducted thus
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far have not conformed to a classic randomized experiment. The
privately funded programs in Indianapolis, San Antonio and Milwau-
kee all admitted students on a first-come, first-served basis. Such
admission procedures have a fairness of their own and they are easy
to administer. It is also the case that test score results from these
experiments are mainly positive. For example, the scores of students
participating in the school choice program in San Antonio increased
between 1991-92 and 1993-94, while those of the public school com-
parison group fell.

Cleveland results. Students also seem to be learning in Cleveland
choice schools. In the summer of 1997 my colleagues and I reported
significant test score gains in reading and math for 263 students who
attended two newly established choice schools, the Hope schools,
which serve 25 percent of the choice students previously in public
schools.36 These score findings were subsequently challenged on two
grounds: 1) the gains observed during the 1996-97 school year could
be expected to fade away over the summer break and 2) another
evaluation by Indiana University's School of Education found no
programmatic effects on the test scores of 94 third grade choice stu-
dents.

To test the summer-fade theory, we obtained test score data from
the students returning to the Hope schools in the fall of 1997. Al-
though the test score gains did slip somewhat, students in grades one
through three still gained in their first year an estimated 8.6 national
percentile rank (NPR) points in math, and 5.7 percentile points in
reading, gains that were statistically significant.

The Indiana University evaluation suffers from a number of limi-
tations:

1. The study analyzed only third grade test scores; no information
is available for students in kindergarten, first or second grades.

2. To control for student achievement prior to the beginning of
the scholarship program, the evaluation used implausible second grade
scores collected by the Cleveland Public Schools (CPS) before the
beginning of the choice experiment when students were still in public
school. These dubious second grade scores tell us that students from
central-city, low-income, largely one-parent families were performing
in second grade, on average, at approximately the national average,
obtaining, for example, a 51.6 normal curve equivalent (NCE) percen-
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tile score on the vocabulary test. Yet in an independently proctored
test administered one year later, the same students scored, on average,
39.6 NCE points in reading. Clearly, the second grade test scores were
inflated. Not even the harshest critics of big-city schools claim that
inner-city students lose ground this fast.

3. The evaluation excluded Hope school students from the evalu-
ation, despite the availability of comparable test score data.

4. The Indiana research team used inappropriate statistics that
have been shown to underestimate program effects.

After Indiana University released the data from its evaluation, my
colleagues and I addressed some of these deficiencies by 1) incorpo-
rating the Hope school test results into the analysis, 2) using more
appropriate statistical techniques, and 3) reporting results based on
analyses that both include and exclude the doubtful second grade data
supplied by the Cleveland Public Schools.When these corrections are
made and the implausible second grade test scores are removed from
the regression analysis, choice school effects are positive in all subject
domains. Scholarship students score 4.1 NCE points higher in lan-
guage, 4.7 points higher in science, 2.5 points higher in reading, 2.5
points higher in social studies, and 0.56 points higher in math. All but
the math results are statistically significant at the .1 level.

If the dubious second grade test scores are included in the analysis,
results remain positive in all domains except math. The magnitude
of the effects is not as great. Even so, the choice school effects in
language arts are 2.3 NCE points and in science, 2.7 points, effects that
are statistically significant.

All findings from Cleveland may be contaminated by selection
effects. Choice students may be particularly disadvantaged. After all,
why would parents remove their child from public schools if their son
or daughter were doing well? Or they may be particularly disadvan-
taged. Perhaps highly motivated parents want their children in private
school, even if students are learning in their current school.

Milwaukee experiment. Only in Milwaukee are data available
from a randomized experiment.37 The original evaluation of the
Milwaukee choice program reported no systematic achievement ef-
fects of enrollment in a private school." But this evaluation did not
carefully analyze the data from the randomized experiment but in-
stead compared students from low-income families with public school
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students from more advantaged backgrounds, leaving open the pos-
sibility that unobserved background characteristics could account for
these negative findings.

In 1996, the data became available on the World Wide Web. When
Greene, Du, and I examined these data, we found that enrollment in
the program had only limited positive effects during the first two years
a student was in the program. But choice students made larger gains
in years three and four, as much as one quarter of a standard deviation
in reading and one third of a standard deviation in mathematics."

That the improved performance does not become substantial
until the third and fourth years is quite consistent with a common
sense understanding of the educational process. Choice schools are
not magic bullets that transform children overnight. It takes time to
adjust to a new teaching and learning environment. The disruption
of switching schools and adjusting to new routines and expectations
may hinder improvement in test scores in the first year or two of being
in a choice school. Educational benefits accumulate and multiply with
the passage of time. As Indianapolis choice parent Barbara Lewis
explains the process: "I must admit there was a period of transition,
culture shock you might call it. He had to get used to the discipline
and the homework...But Alphonso began to learn about learning, to
respect the kids around him and be respected, to learn about citizen-
ship, discipline and doing your lessons...My son has blossomed into
an honor roll student."4°

Future research. Cecilia Rouse has suggested that the Milwaukee
results are not a function of school choice per se but of the smaller
classes in choice schools.'" The study in question has many technical
limitations, but even if its findings are corroborated by future re-
search, they raise a new set of questions: Why do Milwaukee choice
schools, with more limited resources, have smaller class sizes than
public schools? Are private schools better able to find efficient ways
of using limited resources? Do they provide more effective education
by concentrating resources on smaller class sizes rather than paying
higher teacher salaries or hiring more administrators? These are
questions well worth exploring in future studies.

We also need to conduct more carefully designed randomized
experiments of school choice. The data from the randomized experi-
ment in Milwaukee are the best available, but they are still not defini-
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tive. The number of participating schools was small and valuable data
is missing. Higher quality information may emerge from evaluations
of experiments now beginning in New York City, Dayton, and Wash-
ington, D.C. The 1,200 students participating in the New York pro-
gram were chosen by lottery from the large pool of over 20,000 ap-
plicants, from which a control group is being selected. Similar lotter-
ies were held in the spring of 1998 in Dayton and Washington. It
remains to be seen whether the payoff from private schooling in these
cities is as great as some anticipate.42

College attendance. School choice programs are too recent to
provide information on their effects on college attendance, though the
PAVE program in Milwaukee reports that 75 percent of those who
have graduated from high school have gone on to college.43 More
systematic information on the effects of attendance at a Catholic high
school are contained in a recent University of Chicago analysis of the
National Longitudinal Survey of Youth, conducted by the Department
of Education, a survey of over 12,000 young people. Students from all
racial and ethnic groups are more likely to go to college if they at-
tended a Catholic school, but the effects are the greatest for urban
minorities. The probability of graduating from college rises from 11
to 27 percent, if a such a student attends a Catholic high school."

The University of Chicago study confirms results from two other
analyses that show positive effects for low-income and minority stu-
dents of attendance at Catholic schools on high school completion
and college enrollment.45 As one researcher summarized one of these
studies, it "indicates a substantial private school advantage in terms of
completing high school and enrolling in college, both very important
events in predicting future income and well-being. Moreover,...the
effects were most pronounced for students with achievement test
scores in the bottom half of the distribution.'

Ethnic Relations and Political Tolerance
The purpose of education is to teach more than math and reading;

it is also to prepare citizens for a democratic society. According to
critics, school choice will provoke the formation of schools specializ-
ing in witchcraft, Black nationalism, and the political thought of
David Duke. Says former New Republic editor, Michael Kelly, "Public
money is shared money and it is to be used for the furtherance of
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shared values, in the interests of e pluribus unum. Charter schools and
their like...take from the pluribus to destroy the unum."47 Only schools
operated by a government agency, it is claimed, can preserve democ-
racy. Princeton theorist Amy Gutmann puts it this way: "public, not
private, schooling is the primary means by which citizens can morally
educate [sic] future citizens."48 Or, in the words of Felix Frankfurter,
writing the Supreme Court opinion in Minersville Board of Education
v. Gobitis (1940), "We are dealing here with the formative period in
the development of citizenship. Public education is one of our most
cherished democratic institutions."

Despite the scare tactics and the rhetorical flourishes, choice crit-
ics have failed to offer much evidence that school
choice will balkanize America. No reasonable per- Despite the scare tac-
son can believe the American public would rou- tics and the rhetorical
tinely turn over school dollars to extremist groups flourishes, choice crit-
any more than it will allow airlines to fly unregu- ics have failed to offer
lated or meat to be marketed without inspection. much evidence that
Only the most extreme libertarians think school school choice will
choice should mean completely unregulated choice. balkanize America.
As RAND scholar Paul Hill says, In the long run,
schools in a publicly funded choice system will be public because
they'll be regulated."" But this should not mean that regulated schools
are the same as government operated schools. To make that argument
is to claim that government inspection of the meat processing indus-
try constitutes an establishment of a nationwide system of collective
farms.

Students in private schools today are in fact less racially isolated
than their public school peers. According to 1992 Department of
Education data, 37 percent of private school students are in class-
rooms whose share of minority students is close to the national av-
erage, as compared with only 18 percent of public school students.
Not only are private school students more likely to be in well-inte-
grated classrooms, but they are less likely to be in extremely segregated
ones (either more than 90 percent White or 90 percent minority).
Forty-one percent of the private school students are in highly segre-
gated classrooms, as compared to 55 percent of their public school
peers.

Private school students also report more positive relationships
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with students from other racial and ethnic groups. According to the
same Department of Education survey, they are significantly more

likely to have cross-racial friendships than are stu-
dents at public schools. And students, teachers, and
administrators at private schools all report fewer
racial problems.

Private school students are also more commu-
nity spirited. According to the 1992 survey, students
at private schools are more likely than public school

students to think that it is important to help others and volunteer for
community causes. They also are more likely to report that they in
fact did volunteer in the past two years and to say their school expected
them to do so.5'

Students in private
schools today are in
fact less racially iso-
lated than their public
school peers.

Children Remaining in Public Schools
But how about those left behind? For many critics of school

choice, this is the critical question. National Education Association
President Robert F. Chase says "The real test of an urban voucher
system is whether it can accommodate all who want to take advantage
of it, while not simultaneously destroying the public schools by si-
phoning away their funding as well as their talented students and
teachers."52 Similarly, the American Federation of Teachers, in its
critique of the Cleveland scholarship program, says that "instead of
being distracted by promises to 'save' a handful of students, policymakers
could be improving the achievement of all of our youngsters.""

In making these arguments, choice critics often assume that 1) the
more able children from more privileged families will be the first to
leave public schools, 2) children learn mainly from their peers, and 3)
public schools will not respond to the challenge posed by choice.
None of these assumptions is well supported by available data.

Who goes to choice schools? First, there is little reason to expect
the best and the brightest to flee the public schools to take advantage
of inner-city choice programs. For one thing, most big city school
systems have their own programsmagnet schools, gifted classes, and
honor's tracksthat siphon off the best into specialized educational
programs. Also, parents can be expected not to change their child's
school, unless they have doubts about his or her progress. In Milwau-
kee, for example, parents who signed up for choice schools were more
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likely to say the school had been in contact with them, probably
because their child was having difficulties.54 Student test score data
also indicate that choice applicants are less than the cream of the crop.
The percentage of applicants to New York City's choice program
performing at grade level was only 26 percent in reading and 18
percent in mathematics, far below the 55 percent reported for all New
York City elementary students reported by the New York City school
system." However, in the first-come, first-served programs in India-
napolis and San Antonio, school choice applicants may have been
above the norm for the city as a whole."

Peer groups effects. Even so, to claim that "those left behind"
suffer as a result depends on the strange assumption that children
learn not from teachers but from other children. This idea can be
traced back to a 1966 school desegregation study, in which it was
found that most school factors (e.g., per pupil expenditures, class size,
teacher salary, and the number of books in the school library) had
little measurable effect on student achievement." However, the socio-
economic background of other children in the school did have a
detectable effect on achievement, a tantalizing fact that was over in-
terpreted to mean that children learned mainly from their peers.
However, in a comprehensive review of the peer group literature,
sociologists Christopher Jencks and Susan Mayer found these effects
to be small and inconsistent from one study to the next. They offer
an intriguing explanation: peer group effects could be substantial but
offsetting, they say. On the one hand, students thrive by picking up
facts, ideas, and phrases from their more capable associates. On the
other hand, they get discouraged when they cannot keep up. The two
factors, working in opposite directions, may have roughly equivalent
educational effects."

Jencks and Mayer may be right, but the matter deserves still
further consideration. One of James Coleman's first studies noticed
that, in private schools, group leaders were academics, while in public
schools the popular students were sports stars and cheerleaders." As
Cornell professor John Bishop has put it, "popularity depends first and
foremost on being good in sports. Being smart is OK, but being
studious...increases the chances of being picked on."" To explain the
difference between public and private schools, Coleman pointed out
that, in both types of schools, the most popular students were those
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who brought honor to the whole school. In private schools, the whole
school benefits from high academic performance, because academic
achievement enhances the reputation of the school with potential
customers. In public schools, it is often the sports program, more than
the academic performance of a few that brings credit to the school.

If Coleman and Bishop are correct, then peer group effects may
in fact help explain the greater learning that takes place in private
school. It is not so much that private school students are more
capable; it is that the more intellectually capable students carry more
influence in this setting and "nerds" are subject to less harassment.
The problem faced by those "left behind" in the public schools is not
the lack of capable peers but the fact that academic study has in most
inner-city public schools negative cache.

The systemic impact of vouchers and scholarships that enhance
parental school choice has been a matter of intense public and aca-
demic debate. Some have argued that school choice will segment and
stratify the country's educational system, with the best and the bright-
est students attending private schools, while public schools are left
with a particularly unmotivated and disadvantaged population.

Will public schools meet the challenge? Choice supporters claim
that a choice-based system will motivate the public schools to respond
vigorously to new competitors, producing an across-the-board up-
surge in the U. S. education. Hoxby has found that students learn
more, if they live in metropolitan areas where public schools are
subject to greater competitive pressures, both from private schools
and other public school systems.6' She also finds that in competitive
contexts public schools are less costly and give greater emphasis to
academic achievement. In a study of inter-district choice in Massa-
chusetts, Armour, and Peiser found that when school districts lost
students to neighboring districts, they developed partially successful
strategies to attract students back, stemming future losses.62 And in
Albany, the school board responded vigorously in 1997 to a privately
funded scholarship program that offered scholarships to all students
at a particular school.

Yet all these bits of information are still fragmentary and incom-
plete. The Albany case is at this point little more than a telling
anecdote. Armour and Peiser's evidence comes from just a few school
districts. And Hoxby's studies, though fascinating and important,
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depend upon complex econometric analyses which require strong
theoretical assumptions.

The San Antonio experiment. The scholarship program that has
begun in the Edgewood Independent School District (EISD) in San
Antonio provides an opportunity for assessing the impact of school
choice of those remaining in public schools. The Edgewood voucher
program, sponsored by theCEO-America foundation, is offering schol-
arships to all low-income students in the school district. If students
attend private schools within the Edgewood school district or newly
established schools outside the district, but within the San Antonio
metropolitan area, elementary students will receive scholarships worth
$3,600; high school students will receive scholarships worth $4,000. If
students attend already established schools outside the Edgewood
school district, students will receive scholarships that are equivalent to
the tuition at the school during the 1997-98 school year or the above
amounts, whichever is less. The program is projected to continue for
ten years or until a publicly funded program is established. Students
accepting scholarships are guaranteed scholarships throughout their
elementary and high school years.

Edgewood schools serve an economically disadvantaged, predomi-
nantly Latino population. Ninety-three percent of the students at-
tending schools in Edgewood in 1996-97 were considered economi-
cally disadvantaged by the Texas Department of Education. Ninety-
six percent were Hispanic, two percent were African-American 1.8

percent were White, with the remainder Asian, Pacific Islander, or
Native American. Students with limited English proficiency consti-
tuted 24.3 percent of the population.

Edgewood had 14,180 students in 1996-97. The students are
distributed quite uniformly across the first ten years of schooling,
grades kindergarten through ninth. However, the numbers of students
in high school tails off dramatically. Apparently, the high school
dropout rate is a serious problem within the Edgewood school district.

Edgewood is highly dependent upon state aid. As a result, any
school choice program that attracts large numbers of students away
from the public schools to choice schools will result in a sharp decline
in state aidas long as state aid formulas remain conditional on the
number of students enrolled in the public schools. The total revenue
budgeted for the district amounted to $83,978,251, or $5,852 per
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pupil. Eight per cent of the money is from local tax sources, 82 percent
comes from the state, 6.2 percent comes from the federal government,
and another 2.1 percent comes from other local sources. Because of
the high dependence of Edgewood on external funding, the public
schools will be under strong financial pressure to find ways of re-
sponding to the challenge posed by the scholarship program.

Conclusions
Many studies of school choice thus far are limited to small-scale

experiments. The effects of vouchers and scholarships may be quite
different once they are introduced on a larger scale. The answers may
be soon in coming. Now that the expansion of the Milwaukee choice
program has been declared constitutional, as much as 15 percent of
the Milwaukee public school population (approximately 15,000 stu-
dents) may participate. How many will apply? How many will be
accepted into private schools? What new schools will form? Which
of the existing schools will expand?

We recommend that further large-scale experiments be under-
taken. Specifically, we recommend that Congress enact legislation
giving all the students living in the District of Columbia an opportu-
nity to attend the school of their choice.

The costs of public education in the district are extremely high
and the quality of the services being rendered appears to be quite
inadequate. The population receiving the services is among the most
needy in the nation. According to a poll taken by the Washington Post,
a majority of the citizens living in the district and sixty percent of the
city's African-Americans favor a voucher program for their schools.63
Support is particularly strong among low-income respondents.

The answers to the ten questions posed in this paper do not
indicate that school choice is a panacea that can resolve all of society's

It is time for some problems. But they do suggest it is time to rethink

serious experimen- the way we organize our public educational system.
Such rethinking seems to be taking place. Arthurtation.
Levine, president of Columbia University Teachers

College, throughout his career an opponent of school voucher pro-
grams, has "reluctantly concluded" that "a limited school voucher
program is now essential for the poorest Americans attending the
worst public schools:'64 Or, as Urban League president Hugh Price
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puts it, "If urban schools...continue to fail in the face of all we know
about how to improve them, then parents will be obliged to shop
elsewhere for quality education. We Urban Leaguers believe passion-
ately in public education. But make no mistake. We love our children
even more." But the final, succinct words are best left to William
Raspberry: "It is time for some serious experimentation.""

Paul E. Peterson received his Ph.D. from the University of Chicago and is
currently the Henry Lee Shattuck Professor of Government, and director of the
Program on Education Policy and Government at Harvard University. He is
a former director of the Governmental Studies program at the Brookings In-
stitution and a University of Chicago professor in the departments of political
science and education.

Peterson is the author or editor of more than sixty articles and seventeen
books, three of which received major awards from the American Political Sci-
ence Association. He is a member of the American Academy of Arts and
Sciences, and the National Academy of Education.

A version of this paper was prepared for a previously held conference,
"Education in Cities: What Works and What Does Not," sponsored by Temple
University Center for Research in Human Development and Education, and
the Johnson Foundation, November 9-11, 1998.
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Notes for Implications of School Choice Experiments for
Urban Education
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pp. 40-41.
8 Dan Murphy, F. Howard Nelson and Bella Rosenberg, "The Cleveland

Voucher Program: Who Chooses? Who Gets Chosen? Who Pays?" (New

York: American Federation of Teachers, 1997), p. 10.
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Symposium Participant Responses to the Presentation:
Implications of School Choice Experiments for Urban
Education

Participants were asked to reflect on the fact that the research
findings indicate that academic quality and successes of Catholic
schools strongly motivate many parents (85%) to choose Catholic
schools. The religious dimension of the school is a high priority for
only a minority (35%) and ranks 4th on the list of motivations. The
participant responses to questions about the implications these find-
ings have for Catholic school participation in various funded pro-
grams are summarized below:

These studies will be important in the public political debates
and in court arguments if and when choice initiatives are liti-
gated.
It will be important to know what type of information is needed
to justify investment (private or government) in our schools.
We will need to be able to present a broad range of research
information to demonstrate the effectiveness of Catholic schools
in providing a holistic education for students that ultimately
benefits the common good.
It reminds us of the need to clarify what we expect from incom-
ing students and parents.
Be sure we have the mission, atmosphere, administrators, and
teachers to assure our Catholic ethos. Those using Catholic
schools consider academics the top priority, but the students
benefit heavily from the religious atmosphere.
We must be up to the challenge of developing programs and
methods to help assimilate our non-Catholic students into our
schools.
Non-Catholic parents view religious education as a parent's
role, but they believe it is helpful to have a school environment
that supports a faith dimension.
There is a "spiritual safety issue:' i.e., parents feel safe in a
religious environment that provides an atmosphere of welcome
and acceptance.
We will be challenged to communicate mission and Catholic
identity effectively, especially given situations where there are
high quality public alternatives.
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We exist to impart gospel values of Catholic education; we need
to be clear about who we areour history, our religious heritage.
We should market our product based on the tenets of social
justice and advocate for choice as a fair share of the resources
of society.
We should attempt to find out if the religious dimension mo-
tivation factor changes after students are in school for a period
of years. Does this factor move higher on the list of what
motivates parents to select a school?
Do religious practices and beliefs of students of all faiths grow
stronger because of their experience in a Catholic school?
There is some concern about funded programs causing an in-
crease of non-Catholics in the school and how that might change
the Catholic identify of the school.
It would be interesting to see what proportion of Catholic par-
ents named the religious dimension as a high priority in their
choice of Catholic schools.

Panel Presentations: Privately Funded Scholarship Programs
Two panel presentations were offered that presented the perspec-

tives of different types of people engaged in the parental choice in
education movement. Delegates heard from six panelists who offered
reflections based on the experiences they have had from several dif-
ferent perspectives: philanthropist, administrator, or parental recipi-
ent of privately funded programs. Highlights of the presentations are
printed below.

J. Patrick Rooney, Educational Choice Charitable Trust
The Educational Choice Charitable Trust, sponsored by the Golden

Rule Insurance Company, started out with 500 children and expanded
as other firms and individuals joined us. In Indianapolis today, there
are 1,700 children that are attending a non-government school with
scholarships that we're providing.

Nonetheless, what we are doing and what all the private programs
are doing is not enough. Next year, with all the private scholarship
programs combined there will be about 50,000 children in the United
States that will be attending a non-government school with the help
of private endowments. But there are many, many more children that
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has contributed nearly $4 million to the program, enabling 3,800 center-city
grade school students from low-income families to receive tuition assistance to
attend the private school of their choice. There are now more than 41 cities with
13,000 children in privately funded educational choice programs, all based upon
the model that Mr. Rooney started.

Virginia Gilder, A Better Choice
I was pleased when asked to participate in this symposium be-

cause it gives me a chance to thank the Catholic school community
for the essential part they play in private scholarship programs. I

didn't realize how complicated it would be to get a program off the
ground, but you know how to smoothly place children in choice
schools. I am grateful to the Roman Catholic Diocese of Albany and
Superintendent Sr. Mary Jane Herb, for without them we would not
have been able to place the number of students we did at a reasonable
cost.

In creating the ABC program I wanted to target one school be-
cause kids singly leaving different inner-city schools didn't get a lot of
attention from the government schools. The total population of the
Giffin School in Albany was 450 and I was prepared to pay for all 450
to leave. We never thought that a total exodus was a reasonable
possibility, but the fact that just over 100 left was a big enough per-
centage that it got noticed by lots of people.

We received major media attention in June, 1997 in the Forbes
magazine focus on "Voucher. Kids" that highlighted the Albany pro-
gram which was to start the following September. We had announced
the program six months before the Forbes story but it received little
media coverage; the Albany paper gave it a little paragraph quoting the
teacher's union about my sabotaging the public school system.

The Forbes' cover story led to greater attention in other news
pieces, including the New York Times. Without such major news
stories, my program would certainly have been a benefit to these 100
individuals, but it would not have been an example that has proved
to be a help in furthering the whole choice movement. I'm enor-
mously pleased at this development; this really did start to wake up
the establishment.

Where am I now? I don't consider myself an activist, but because
of all of this, I'm happy to participate when people want me to talk
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are left behind. We need to do something for everybody.
Political activity on behalf of educational choice is becoming

increasingly important and gaining momentum. Several state legis-
latures are considering variations of voucher or tax credit proposals
and the prognostication is that several will pass.

However, a significant problem facing the choice movement sur-
faced during the last 20 years, as exemplified in the last election in
Colorado. When a choice proposition on the ballot, Amendment 17,
was defeated, the Hill Research Consultants that analyzed what hap-
pened in that initiative determined that partisanship was the single
most important factor that killed it. The public perceived that this was
a Republican initiative and the Democrats voted against it.

We should convert the Democrats, and do so by going to the
Democratic leadership with the message: "Remember your roots."
The Democrats want to convince the American people that the Demo-
cratic Party is the compassionate party, the party that cares. But what
do they care about today? It seems that they care about the money
that they get from the teacher's unions. So, we should remind them
about the people back home and we should move, aggressively, on the
matter of educational choice with the Democratic Party. We need to
remind them that this is a non-partisan issue.

In converting the Democrats, we also need to convert the leader-
ship of NAACP, and we have to activate the Hispanic/Latino vote. We
need to enlist minorities in many ways because it is they who are
profoundly affected by this. This is not only a political movement but
also an emotional movement, one involving all our children, Catholic
and non-Catholic alike.

Many people hold the misconception that a 501(c)(3) nonprofit
foundation may not be involved in political activity, but this is untrue;
with expert advice, anyone can engage in grassroots activism, and that
is a big help in advancing school choice politically.

Let me tell you where I am going from here. My company and
I will continue to support students. I believe that we, and others, must
do much more to support the politics of school choice and this is
where our new efforts will be focused.

J. Patrick Rooney is the founder of the Educational Choice Charitable Trust
in Indianapolis. Financed by the Golden Rule Insurance Company, the trust
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about these issues. Over the two years since this first started, I've
become much more informed about the education debate and I want
to continue to participate because we've got some pressing issues to

resolve.
Private scholarships are not the answer. I'm very concerned that

the movement is still very confined to inner-city schools and minori-
ties. I don't want the suburbs to feel left out of the equation. I think
private scholarships are good for the movement, setting an example,
but there is not enough private money to compete with the amount
of tax dollars available in the public sector.

I have parted company with a number of groups whose focus is
on public school reform. I have no problem with having excellent
public schools, but I think there are many parents who want educa-
tional philosophies that include religion and should not be denied this
because of their economic circumstances. Ultimately, my commit-
ment is to 100% universal choice of any type of school, as long as it
has whatever basic accreditation is needed to be legal.

Virginia Gilder is a private investor, philanthropist, and political activist
with special interests in educational innovation, the visual arts, and historic
preservation. She is chairman of the Empire Foundation for Policy Research
in Albany, New York and a member of the board of the Children's Educational
Opportunity. Ms. Gilder is a graduate of Columbia University and a longtime
New York resident.

Sr. Margaret Ryan, Aquinas High School
I serve as principal in a school which participates in privately

funded scholarship programs. We have a student population of 811
young women and endeavor to be a community of faith and learning
in the Catholic tradition in all that we do. Our strong academic
program is supported by an extensive after school program of over 40

activities.
Seeking to be true to its mission, the school always strives to

respond to families in need of financial assistance. Approximately
45% of our students receive financial assistance generated from four
main sources: the Inner-City Scholarship Fund, which operates in the
Archdiocese of New York; the archdiocesan development program; the
school's development program; and the Student Sponsored Partner-
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ship, a privately funded scholarship program which serves 80-85 stu-
dents each year.

In the privately funded scholarship program, students are directed
to us by the program. Generally they are from public schools and from
single parent welfare families. We have the opportunity to review the
applications of students referred to us and also to invite potential
students to take entrance or placement exams. Last year we had 25
applications forwarded to us and we were able to take the maximum,
20 of those students.

Many times public school teachers will take a leading role in directing
students to the privately sponsored program and assist with the comple-
tion of the applications. Teachers are instrumental in encouraging
students to participate in the Student Sponsored Partnership program
because of their concern about what is happening to the students in their
own high schools and their desire to see the student succeed. These
teachers attend our school events and students' graduations.

Students in this privately funded program are required to enroll
in a two-week summer program that assists in their orientation to
their new school. Once school starts in September, they are expected
to fold into the general school population and are not separated in any
way. In addition to the regular orientation program for all new
students and their parents, there is an evening set aside for an initial
meeting so that we may establish comfortable relationships between
the parents, the students, and the sponsors.

Sponsors are generally accomplished adults who can assist with
the guidance of students. They monitor students' academic work and
offer encouragement. They provide students with the opportunity to
interact with other socio-economic groups, which is something stu-
dents are particularly interested in. This interaction with another
socio-economic group is itself a motivating factor for students to work
in high school, to plan a college career, and to be successful. Sponsors
sometimes become true supporters of the school and aid a second or
third student. The sponsorship program also clearly spells out that
students may not ask their sponsors for any additional monies.

Parents are generally grateful to the people who have offered this
opportunity for their children. They are also happy that their children
will have the opportunity for a quality secondary education. The
school needs to be mindful of the fact that parents remain the primary
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educators of students as it works with both parents and sponsors. For
example, report cards are always given to parents and students before
they are mailed to sponsors and to the directors of the program.

Through my experiences of the scholarship program, I've learned
that schools that wish to become involved in privately sponsored
programs need to be mindful of the following two items. The schools
need to be clear about their identity and their mission. They also need
to realize that such programs should fold into the already functioning
system, not the other way around.

In the development world, schools are told that they need funds,
friends, and freshmen. Through the privately funded sponsorship
program, we have found all three.

Sr. Margaret Ryan, OP, received her BA from St. Thomas Aquinas College,
Sparkhill, New York and her MA from the College of St. Rose, Albany, New York.

Since her appointment as principal of Aquinas High School in 1974, the
school received accreditation by the Middle States Association of Colleges and
Schools and was named an Exemplary School by the U.S. Department of
Education. In January 1999, U.S. News & World Report named Aquinas High
School an Outstanding American High School. She has received recognition
awards from the Catholic Interracial Council, the City Council of New York, the
Archdiocese of New York, and NCEA's Secondary School Department.

Dan McKinley, PAVE Program
Last year, PAVE (Partners Advancing Values in Education) helped

4,400 children go to the schools of their choice. They chose among
110 schools in Milwaukee that included mostly Catholic schools, but
also Lutheran, Christian, Montessori, Muslim, and Jewish schools. We
allow them to choose from among the best schools. We'd like to see
more good public schools as options for parents as well, but unfor-
tunately there are only about 20 good public schools in Milwaukee,
out of about 163. However, it's the parent's choice that we try to
support.

In 1991, Representative Polly Williams helped guide a pilot pro-
gram through the Wisconsin legislature that provided scholarships for
up to 1,000 kids to attend any non-sectarian school in Milwaukee.
However, there were only 11 non-sectarian schools and a lot of parents
wanted other schools. During the first year, only 340 kids took part
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in the voucher program. Critics were saying, "What's the big deal
about choice? You have 1,000 vouchers and 340 kids used them. Isn't
this much ado about nothing?" Looking at the situation revealed that
there was a greater need than that.

In 1992, PAVE announced a private scholarship program to en-
able parents to choose any kind of school, including religious schools.
Within the week, we distributed 7,000 applications. In the next few
years we grew to where we help 4,400 children annually.

In August 1995, the Milwaukee Parental Choice Program (MPCP),
a state funded program that provides tuition vouchers to low-income
students attending private schools in Milwaukee, was expanded to
include religious schools for the 1995/1996 school year. Approxi-
mately 3,500 students applied for MPCP aid and enrolled in schools
of their choice. On August 25, 1995, responding to opponents of
choice, the Wisconsin Supreme Court issued an injunction halting the
expansion of the program.

PAVE's board of directors established an emergency fund that
provided half-tuition scholarships to the MPCP families affected by
this injunction. What have we learned?

a) Even though we talk about justice, have raised four and a half
million dollars a year and helped 4,400 kids, there are thousands more
still in need. It is dishonest and unjust to presume that charity can
do the work. It's simply not right. Charity alone is inadequate to the task,
and we need to develop a good public policy that benefits all families.

b) We do not use the word "social justice?' The concept is there,
but the term is not something you'll find in Catholic conversations.
Charity, the term we use frequently, is more commonly found in the
Bible. Charity means loving your neighbor enough that you love their
children as you would love your own.

c) We're still fighting battles every day, and the battles never end.
What you must do is build a coalition, and step by step take a look
at your opportunities, and take advantage of them. Use whatever
means are available to persuade people to join the coalition, to build
the common ground and the common bond among them. It's like a
chess game: there's no formula; there's no easy way to do it. You have
to have the players and a good idea of where the goal is.

You need a good group just to keep pushing and looking for
opportunities, and, eventually, if your cause is just and if you have
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charity, you'll get where you want to go.
On June 10, 1998, the Wisconsin Supreme Court upheld the

expanded MPCP "in its entirety" and further ruled that all students
eligible for the MPCP in August of 1995 should continue to be eligible
in the 1998-99 school year. Consequently, most PAVE students will
receive MPCP vouchers in 1998-99, and management estimates that
the number of students that will need PAVE scholarships in the 1998-
99 school year will be reduced to less than 1,000.

Dan McKinley is the founding executive director of Partners Advancing
Values in Education (PAVE), a nonprofit organization that makes freedom of
educational choice possible for families in need and promotes excellence in K-
12 education. PAVE was the model the Wisconsin Legislature utilized when the
expanded Milwaukee Parental School Choice Program was passed in 1995.

Prior to PAVE, McKinley was the founding executive director of the Mil-
waukee Archdiocesan Education Foundation. McKinley has also worked for the

University of Wisconsin and the University of Michigan.

Valerie Johnson, PAVE Parent
I am grateful that NCEA invited me to participate in this sympo-

sium. I don't have a lot of background degrees, and I can't tell you
that I've spoken at many seminars or symposiums, but I can tell you
that I am a parent, and I do believe I know what is good for my
children. I've been in the fight for choice for 18 years, especially since
1995 when I became involved with the passage of choice legislation in

Milwaukee.
When my child was five years old in Milwaukee, I had to think

about where I was going to send, her to school. In Milwaukee at the
time, we had mandated busing. I didn't like the fact that I had to send
my child to a school of the public school administrator's choosing,
instead of letting me send her to a school in the neighborhood. At
that time there was a Catholic school a half a block away from me, and
I thought I had the means to choose it.

When I was younger my father saw fit to put me in Catholic school
and I got a really good education, so I decided to try it for my child.
Once we got into the school, I loved the sense of community. I felt
my child was safe physically and spiritually. Even though we are not
Catholic, they weren't trying to proselytize us, but the values taught
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there were what I wanted for my children because I am a Christian.
When my husband lost his job, we no longer had the means to pay

the tuition for my child to continue at the school. The mission of the
Catholic school and its community made a way for us to stay there
with the help of family and friends and the school. My children have
never had to be pulled out of a Catholic school.

PAVE also came along at just the right time. It gave us 50 percent
scholarships for my kids. We really couldn't afford all of the tuition
because at that time I had five kids that were going to school. PAVE
helped a lot; but without the additional help of the schools that my
kids attended, we still could not have kept our children there.

Choice means hope that my children will have a great opportunity
to finish their education and become people who will give back to this
society. I feel that education is not a privilege, it's a right. It upsets
me that we even have to hold a symposium about choice being pub-
licly funded because, by right, our society should be giving every child
a good education.

Another thing that really bothers me in this whole fight is that I
may have less than a lot of other people financially, but that doesn't
make me an incompetent parent. I may be a minority but I am more
than capable of being able to choose for my children. There have been
so many politicians and so many people trying to make decisions for
me and my kids. It angers me because I am no different than someone
who has a million dollars except that they may eat steak a lot more
and I may eat at McDonald's. I feel that no matter what color, no
matter where you live, no matter what kind ofmoney you have in your
pocket, as parents we love and want the best for our children.

I am so appreciative of you and your support of choice, and of
the value and support you give us parents who know what is best for
our children. It has given me a good, strong sense of hope for this
society. It takes more than one person to raise children. I'm a good
parent, my husband is a good father, but without help from the
community, the church, and other people, we cannot do this alone. It
gives me so much more to take back with me to know that there are
other people around that care too.

Valerie Johnson has been actively involved in the school choice movement
since 1995. She has received PAVE scholarships for her children since the
beginning of the program.
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Virginia Walden, D.C. Parents for School Choice
I have three children and have been very involved with school

choice for the last couple of years. This is about my children, and I
am here as a mother. Two of my children went through District of
Columbia public schools, and, in watching them, I saw the schools
start to deteriorate. By the time my third child started high school it
became very clear to me that the schools were not meeting his needs
at all. We had to do something to help this child.

I'm a single mother, and I've raised my three children by myself
here in Washington. I certainly could not afford to send them to
private schools; that was just absolutely not an option for me. I have
family in Arkansas, but I knew they couldn't help me. I felt really
alone and without options.

One day I was on the porch, and I was really distressed and trying
to pray. A neighbor came by who had spent time with kids in our
community and said, "Ms. Walden, I'm going to help." Single parents,
parents who are middle to low income hear this a lot; everybody's
going to help us. People will say it and never come back. But a few
weeks later, this young man did come back with a commitment from
several other people to provide the money for a private scholarship for
my son to go any school that I chose. I chose Archbishop Carroll High
School.

In September of 1997, my son started school there. People who
knew him previously don't know him now. He's like a different child
and my story has a happy ending. The transition was wonderful for
US.

As a result of my own experiences, I got really involved in school
reform issues and started spending a lot of time lobbying in Washing-
ton for education reform. I worked for an organization called Friends
of Choice and Urban Schools, which is the charter school advocacy
organization here in D.C. I did the parent outreach for that and spent
a lot of time going around the city talking to parents about alternative
education for their children.

As we were doing this, we realized that there was a greater need.
So I started an organization called D.C. Parents for School Choice. I,
a colleague, and 50 volunteer parents are going out and spreading the
word about school choice and all kinds of alternatives for children,
including religious schools, independent schools, charter schools, and
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traditional public education. We're nurturing relationships among all
groups.

I really appreciate the invitation from NCEA because the Catholic
schools have been so supportive. We surveyed all the schools and out
of the 300 schools in the Washington area to which we gave a two-page
survey, the Catholic schools were the only schools that returned them
without having to be asked.

We're supporting all the legislation for public vouchers because
we truly believe that this is not a privilege but a right. I try to be a
voice for those parents across racial, cultural, economic, social lines
who don't have what I was able to haveall the options, all the
opportunities. They don't have a way to find out what the options are,
so D.C. Parents for School Choice is presently trying to educate them.
We also are a 501 (c) (3) organization, and we do take contributions!

Virginia Fowler Walden is a graduate of Hampton Institute. She has
worked in the field of adoption, as a social service administrator, as a rector,
and now as a community outreach coordinator to parents and communities for
the Friends of Choice in Urban Schools, Inc. in Washington, D.C. Her respon-
sibilities include informing the Washington, D.C. community about the charter
school movement and working with the newly chartered schools as they present
their academic philosophy and approach to parents. Virginia Fowler Walden
is the Executive Director of D.C. Parents for School Choice, Inc. A single mother
of three children, she has always been involved to some extent with education
issues.

Symposium Participant Responses
Participants were asked to reflect on what similarities and dif-

ferences they heard the panelists present about their motivations
for becoming involved in the school choice movement. Their re-
sponses follow:

Donors
Believe in action, highly motivated to get involved
Heard the need and responded
Deep concern about children
Believe in parents' choice, not government determination
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Need to go beyond private funding choices
Private initiatives lead to public policy; private initiatives are a
means to an end

Parents
Need for systemic changepolitical and parent-based action
Personal family need for better opportunities for their children
Catholic schools are formativesupport family values even if
different faith
Parents deserve to find the school that best fits needs of kids.
Feel trapped in public schools where government makes the
choice, not the parents
Belief in rights, justice, and the ability of parents to make good
choices for their children
Dissatisfaction with public school philosophy, climate, teaching
strategies, ethos

Administrators
Concern for children and impatience with the slow pace of
publicly funded assistance provoked parents to seek priwte
vouchers
Mission is the driving force in our schoolscommitted to form-
ing value-based students who are religiously literate
Programs affirm the religious mission of the Catholic school for

Catholics and non-Catholics alike
Catholic educators are not about forming the best private schools;

rather about forming the best persons
Private scholarships help us to better recognize the twofold
mission of Catholic schools: 1) pass on faith and 2) help the
poor and marginalized become children of God
Caveat: be realistic on the cost of education; tuition does not
equal total cost of education in a Catholic school

When asked to discuss how philanthropists, parents,and Catho-
lic educators can work to promote greater educational choice that
accommodates a wide diversity of students without compromising
the mission of the schools as Catholic, participants responded:

Work for publicly funded vouchers that come through the par-
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ents, not a government agency; this permits the local school to
follow its mission and focus.
Lay more cards on the table and speak to our mission of faith
formation and formation of society. We need to remain faithful
to our mission statements.
Explore and articulate how we will preserve the Catholic iden-
tity of the school with so many non-Catholic students and
teachers.
Explore the possibility of funding a lobbying/PR initiative to-
ward school choice, recognizing that there might be some dif-
ficulties because there are so many people who support choice
for very different reasons.
Move the Catholic community from a reactive posture to one
of taking the lead on choice. It's been difficult to get even the
Catholic community itself united behind one common way of
achieving and implementing choice.
Remind the Democratic Party of their roots as the champions
of the rights of poor people, especially parents who want to
choose the education best for their children.
Communicate the contributions that Catholic schools make to
the common good and let our successes speak for themselves.
Private money is great but there is not enough money and
philanthropy will never address the problem adequately.
Many Catholics who went through the system will help a school
but won't get involved in the political aspect. Motivate them to
do so.
Develop arguments that have national significance while pub-
licizing what is happening successfully in the states. Encourage
and target support to those states that have a strong possibility
of victory.
Promote parental choice, don't bash public schools.
Work closely with legislators and grass roots organizations to
craft legislation that protects mission and limits regulatory de-
mands.
Don't accept exemptions that compromise and/or eliminate
required courses (religious) and activities (retreats). Religious
symbols cannot be compromised in the school setting.
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CHAPTER FOUR

Publicly Funded
Educational Choice
Initiatives

Introduction
Publicly funded educational choice initiatives may take two forms:

scholarship or voucher assistance for parents to use at the school of
their choice, or tax relief for educational expenses granted as credits
and deductions applied against tax liability.

White papers dealing with various aspects of publicly funded
initiatives were commissioned for this symposium, and their authors
presented the highlights of their research. The issue of tax policy as
a means of furthering school choice was discussed by Frank Monahan,
director of the office of government liaison at USCC. Ms. Nina
Shokraii-Rees, a policy analyst for the Heritage Foundation, described
what research is showing about school choice and the implications of
various models of publicly funded choice programs that are in exist-
ence. Their prepared texts are included here in their entirety.

Two panel presentations focused on the successes, problems and
practical concerns that have surfaced in securing and implementing
the publicly funded programs currently operational. The panelists,
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school and diocesan administrators whose schools participate in pub-
licly funded programs, and state Catholic conference directors who
were involved in the adoption of legislation providing programs or
educational tax relief for parents, shared their experience. Highlights
of the panel presentations and participant table conversations are
presented in this chapter.

School Choice ProgramsA Status Report
Nina Shokraii-Rees

Education Week reported in January that only 40 percent of the
4th and 8th graders in urban schools had scored at basic levels in
reading, math, and science on the NAEP tests.' According to Paul Hill
of the Rand Institute, in more than 25 percent of Chicago's high
schools fewer than 15 percent of students test on grade level.2 School
performance is much the same in other big cities, where according to
Hill, the tenure of a superintendent is on average less than three years.'
Graduation rates and college entrance rates continue to fall for inner-

city students, and many children graduating from
urban high schools with high grade point averages
leave college because they cannot do the work.4

Not all is bleak in the inner cities. Occasionally,
some public schools defy the odds and prosper. These
are schools often led by fearless superintendents
willing to take on the education establishment and
the status quo lobby and stick to their jobs long
enough to make a difference. Or they are Catholic,
private, independent, charter, or magnet schools that
set a clear vision of the schools' mission and base the
schools' progress on student academic outcomes. But

their success rarely gets replicated in other public schools. That is why
offering inner-city parents the opportunity to send their children to
a school of their choice is now more urgent than ever before.

Nonpublic sectarian
schools participating
in the scholarship pro-
gram are benefited
only indirectly and
purely as the result of
the genuinely inde-
pendent and private
choices of aid recipi-
ents.

I. Introduction: The Rise of School Choice
School Choice' has risen to the forefront of the education reform

debate in the past decade. It's easy to see why: choice is the only reform
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that places parents in charge of their children's education. While many
still argue the merits of choice and its potential to improve education,
an increasing number of opponents, including the likes of Arthur
Levine of Teacher's College, are slowly reconsidering their position on
this issue.6 What was once relegated to the confines of a select few
"right-wing" conspirators is embraced today by such figures as Floyd
Flake, a former Democratic representative from Queens, and Howard
Fuller, a former superintendent of education from Milwaukee.

Indeed, choice is winning support in the population at large: the
latest Phi Delta Kappa poll finds that 51 percent of the general public
supports school choice.' These numbers are even higher in places
where a school choice program exists, and among Black and Hispanic
groups (especially those with modest to low incomes and in the child-
bearing years of 26-35.)8 Similarly, social science studies of existing
choice programs reveal that students in the schools chosen by their
parents excel academically compared to students whose parents were
not blessed with the power to exercise such a choice.' Furthermore,
numerous longitudinal studies comparing public, private, and reli-
gious schools show that Catholic schools improve not only test scores
and graduation rates of students, especially the poor, but also their
future economic prospectsand do so at a substantially lower cost.'°

This paper offers an overview of the current publicly sponsored
school choice programs, analyzes their effectiveness in improving
education, and provides a snapshot of potential future choice pro-
grams.

H. School Choice Programs across the Nation

The Milwaukee Parental Choice Program
Enacted by the Wisconsin state legislature with the leadership of

Democratic state senator Polly Williams in 1990, this pilot project was
the first means-tested school choice plan in the nation. Owing in part
to the bipartisan and multiracial coalition that helped create it, the
Milwaukee plan has received widespread national attention." The
plan provided low-income parents $4,400 to send their children to the
private non-sectarian school of their choice at state expense (the state's
average per-pupil expenditure is around $6,500). Because of the plan's
vast appeal, the legislature voted to expand it in 1995 to include
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religious schools and to increase the number of recipients from 1,500
to up to approximately 15,700 students in subsequent years. On July
26, 1995, Governor Thompson signed the expanded program into law.

The major provisions of Wisconsin's Expanded Choice Program
are as follows:n

Eligibility is limited to Milwaukee families with incomes at or
below 175 percent of the federal poverty level. An estimated
65,000 to 70,000 children meet the income eligibility guidelines.
Participation is limited to 15 percent of enrollment in the Mil-
waukee Public Schools (MPS), or about 15,700 students. (In the
original program, participation was limited to 1.0 percent of
MPS enrollment; this was increased to 1.5 percent in 1993.)
7,250 students participated in the first year of expansion.
Students may attend any private K-12 school in Milwaukee,
including religious schools. The program is funded by state
school aid that otherwise would have gone to the MPS. Private
schools participating in the program will be paid for operating
costs or the state's per-pupil school aid to the MPS, whichever
is less.
As payment, the state issues a check, made payable to the school
and the parent or guardian of a participating student, and mails
it to the private school. The check must be endorsed by both
parent and school and used by the school for expenses for that
student. Private schools that choose to participate in the pro-
gram must accept the funds as full payment of tuition and admit
students by random selection. Schools are also subject to per-
formance, reporting and accountability requirements.

From the fall of 1995 until June 1998, the education establishment
and its allies managed to prevent Milwaukee's low-income children
from taking advantage of the expanded Milwaukee choice program.
The American Civil Liberties Union and Wisconsin affiliates of the
National Education Association were joined by the National Associa-
tion for the Advancement of Colored People in a challenge of the
constitutionality of the expanded Wisconsin program in state court.13

The expansion of the program to include religious schools was
enjoined on August 1995. When a divided Wisconsin Supreme Court
voted 3-3 on the program's constitutionality in 1996, the case went to
a trial court in Dane County. A trial judge there overturned the
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program a year later. His decision was upheld later that year, in a 2-
1 appeals court vote. Lawyers for parents and Governor Thompson
appealed this decision back to the Wisconsin Supreme Court. In a
historic 1998 ruling, the Court voted 4-2 to sustain all aspects of the
expanded program, holding that it complied with both federal and
state constitutional provisions24 Citing 1971 U.S. Supreme Court

mruling, the Wisconsin Supreme Court majority opinion, written by
Justice Donald W. Steinmetz, declared, "The simplistic argument that
every form of financial aid to church-sponsored activity violates the
Religion Clauses was rejected long ago."" Moreover, "Not one cent
flows from the state to a sectarian private school under the [plan]
except as a result of the necessary and intervening choices of indi-
vidual parents."" The dissenting opinion, only a paragraph long,
addressed only the Wisconsin Constitution's religious establishment
provision." Thus the First Amendment issue effectively was affirmed
on a 4-0 win.

Opponents appealed this decision to the United States Supreme
Court, which in November 1998 declined, on an 8-1 vote, to hear the
case." This lets stand the Wisconsin Court ruling and means that any
national decision on religious school choice issues by the Supreme
Court might come from a number of cases in other states that are now
being litigated."

Research Findings of the Milwaukee Choice Program
John F. Witte, a professor of political science at the University of

Wisconsin in Madison, conducted the first five evaluations of the
Milwaukee choice program.2° Professor Witte and his researchers found
high levels of parent and student satisfaction, increased parental in-
volvement at participating schools, and improved discipline and at-
tendance. But because Witte compared the children in the choice
program with the general student population of Milwaukee instead of
children from similar socioeconomic backgrounds, he found no rise
in academic test scores for choice students. Though researchers stated
that "no firm conclusion" could be drawn from the results, nearly all the
parents participating in the program reported that their children were
improving academically, that their attitude toward school was improv-
ing, and that they planned to stick with the schools they had chosen.2'

Until the fifth-year evaluation, John Witte did not release his data
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for peer review. That year, a secondary analysis of Witte's data, which
compared students in the choice program to those who had applied
but were unable to participate in the program, showed significant
improvements in academic achievement. This analysis was conducted
by Paul Peterson of the John E Kennedy School of Government and
the Department of Government at Harvard University, and Jay Greene
of the University of Texas at Austin. The study reveals that the reading
scores of students in their third and fourth years in Milwaukee's choice
program were, on average, 3 to 5 percentile points higher than those
of students who were unable to get a scholarship, and their math
scores were 5 to 12 percentile points higher.22 These results were so
significant that the researchers conclude that, if similar success could
be achieved for minority students nationwide, the gap between White
and minority students' test scores could narrow by 33 to 50 percent.23
A subsequent study by Cecilia Rouse of Princeton University also
found that the Milwaukee choice program significantly increased the
mathematical achievement of participating students.24

The Cleveland Pilot Project Scholarship Programs
Enacted by the Ohio state legislature in 1995, the Cleveland model

was the first to allow parents to send their children to a religious school
of their choice.25 Scholarships of up to $2,250 could also be redeemed
at neighboring public schools in addition to district private and re-
ligious schools (the state's average per-pupil expenditure is $5,968). In
the first year, 6,277 students applied for 2,000 slots, and 1,855 children
were able to participate in the first year of the two-year pilot program.
Since its inception, 1,000 students and one additional grade have been
added to the program. As of December 17, 1998, 58 schools and 3,689
students are participating in the Cleveland scholarship program.26
The plan contains the following provisions.27

Broad eligibility for any student residing in the Cleveland City
district and enrolled in Kindergarten through 3rd gradethough
no more than 50 percent of the recipients may be children
already enrolled in private schools.
Each year after the first, one grade level will be added to the
eligibility rolls, up to and including the 8th grade. This innova-
tive voucher program allows Cleveland's public schools to keep
up to 55 percent of state aid per pupil (an average of $5,600),

m
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even if parents accept the maximum voucher amount (worth 45
percent of state aid, or $2,500) to spend on private school
tuition.
Broad eligibility for any state-chartered private school, whether
religiously affiliated or non-religiousalthough participating
schools may not discriminate based on race, religion, or ethnic
background and may not advocate unlawful behavior.
Scholarship recipients are chosen by lottery, with preference
given to low-income students.
A scholarship of up to $2,500low-income students would
receive vouchers worth 90 percent of private school tuition cost;
all others would receive vouchers worth 75 percent of tuition.

Courtroom Battles
In January 1996, the American Federation of Teachers filed a

lawsuit to challenge the constitutionality of the Cleveland school choice
plan. The Franklin County Common Pleas Judge Lisa Sadler ruled on
July 31, 1996 that the legislatively approved Cleveland plan violated
neither Ohio's Constitution nor the U.S. Constitution. She noted that
the religion clauses of Ohio's Constitution are no more restrictive than
the First Amendment and that, because the "nonpublic sectarian schools
participating in the scholarship program are benefited only indirectly
and purely as the result of the genuinely independent and private
choices of aid recipients," the inclusion of religious schools in a voucher
program did not violate the First Amendment.28

In May 1997, Ohio's Court of Appeals struck down (by a vote of
3-0) the Cleveland Pilot Project Scholarship Program, overturning
Judge Sadler's decision. It determined that the program violated the
religious establishment clauses of both constitutions, as well as a
provision in Ohio's constitution requiring that general laws have state-
wide application.29 But the Ohio Supreme Court stayed that decision
pending its final ruling. The case was briefed and argued and is
currently pending before the Ohio Supreme Court.

Research Findings of the Cleveland Pilot Scholarship Program
A 1997 study by Jay Greene of the University of Texas at Austin,

William Howell of Stanford University, and Paul Peterson of Harvard
University examined two schools that opened specifically to meet the
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demands of Cleveland's pilot voucher program. The study reported
that students at Hope City and Hope Central Academy scored 5 per-
centile points higher on the reading tests and 15 percentile points
higher on the math concepts sections of the April 1997 California
Achievement Tests (CATs) than they did on the September 1996 tests.
Given that the test scores of poor minority students living in urban
areas on average fall by one or two percentage points each year they
are in school, these results proved particularly significant. In the fall
of 1997, the researchers shed further light on the program. They
found that 63 percent of parents using the scholarships were "very
satisfied" with the "academic quality" of their schools as opposed to
only 30 percent of those who applied but who did not receive a
voucher.30 Subsequent studies by a team of Indiana University re-
searchers reveal mixed results of the program's effectiveness.31 Be-
cause there isn't much baseline information on the students tested,
and since the program has only been around for a few short years and
contains a small sample of students, the findings are largely inconclu-
sive.

Vermont and Maine Tuitioning Program
Since 1869, Vermont has had an educational choice system in

place for students who reside in "tuition towns," towns which do not
have their own public high school and which do not belong to a union
high school district. Ninety of the state's 246 towns, comprising about
18 percent of the state's high school age population, are tuition towns.
Tuition town students in grades 7-12 may attend either a public or
approved independent school located either within or outside Ver-
mont. The town school boards pay the tuition expenses. If the student
chooses a public school, the town must pay the full tuition cost
approximately $5,000. If the student chooses an independent school,
the voters of the town school district can decide whether to pay the
full cost or pay only the state average union high school tuition cost.
If the latter cost is below the actual tuition charged, the parents must
make up the difference. About 300 Vermont high school students take
advantage of this program to attend out of state private schools.32

For the 30 towns without elementary schools, Vermont provides
for similar tuitioning by school boards to both public and indepen-
dent schools. Parents of these students do not have the legal right to
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have the tuition paid for an independent school of their choice, but
it would be highly unusual for a school board to refuse a parent's
request."

Until 1962, towns were allowed to pay tuition to Catholic high
schools. Then the Vermont Supreme Court ruled that using public
money to pay tuition at a parochial school violated the state's consti-
tution.

In 1996, the school board of Chittenden, a tuition town, with the
help of the Washington-based Institute for Justice, sought to pay the
tuition of 14 students to Mt. St. Joseph Academy, a nearby Catholic
high school. The state of Vermont responded by withholding state
education aid payable to the town. On August 29, 1996, the town filed
a lawsuit to force the state to release the aid payment. On June 27,
1997, Rutland County Superior Court Judge Alden Byron struck down
the Town of Chittenden's efforts to include feligious schools in its
tuitioning options. An appeal was filed in Vermont's Supreme Court,
which has heard the case and has yet to hand in a decision.34

Similarly, for the past 200 years rural areas in Maine that lack
public schools have provided aid for students who attend non-reli-
gious private schools (although religious schools were included until
1981).

On July 31, 1997, the Institute for Justice in Washington, D.C. filed
a lawsuit on behalf of parents living in "tuitioning towns" in Maine
who wish to send their children to a religious school. Under current
law, parents can place their children in non-parochial private schools
if the district in which they reside does not have a public school. The
lawsuit argues that excluding religious schools violates the constitu-
tions of both the United States and Maine, which guarantee the free
exercise of religion and equal protection under the law." Cumberland
County Superior Court in Portland, which heard the case on April 10,
1998, ruled against the parents on April 24. The case was appealed to
the Maine Supreme Court, which heard oral arguments in November.
A decision is pending.36

III. Further Social Science Evidence on Choice's
Effectiveness

Choosing private/alternative schools in urban areas leads to better
results because most of these schools hold every student, regardless of
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background, up to the same high standard, and are held accountable
for results. This is particularly true in Catholic schools. As John
Dilulio, a senior fellow at the Brookings Institution, attests, "The
Catholic school story is as solid as you can make a case... It's not even
close to the warning zone, when it comes to sociological credibility.""

In Catholic Schools and the Common Good, Anthony Bryk of the
University of Chicago, Valerie Lee of the University of Michigan, and
Peter Holland, Superintendent of Schools in Belmont, Massachusetts,
compiled extensive empirical evidence on Catholic school organiza-
tion and its effects.38 Basing their findings on extensive field visits and
analysis of Department of Education data, they found two of the key

ingredients to Catholic school success to be: 1) their
Choosing private/al- focused curriculum and 2) high standards and an
ternative schools in emphasis on more advanced academic courses, with

urban areas leads to 72 percent of Catholic school students studying an

better results because academic program and only 10 percent concentrat-

most of these schools ing on vocational studies." (In public schools, chil-
dren are equally distributed between the two fields.° )hold every student, So far, the research of Peterson and Greene in

regardless of back- Milwaukee and Cleveland shows that school choice
ground, up to the same also boosts academic achievement. But even more
high standard, and are compelling is the strong social science evidence back-
held accountable for ing the strong effect of Catholic schooling on poor
results. children. The seminal work of the late sociologist

James Coleman of the University of Chicago offers
ample evidence that Catholic schools do a much better job of teaching
inner-city students, with less." His studies also showed that a child
is more likely to attend school with a child of another race in a private
school than in a public one, and that dropout rates are significantly
lower in private schools than in public schools.42

Recent studies confirm Coleman's findings with an even higher
degree of accuracy. A study performed by William N. Evans and
Robert M. Schwab from the University of Maryland School of Eco-
nomics, for instance, found that attending a Catholic high school
raised the probability of finishing high school and entering college for
inner-city children by seventeen percentage points.43 "This is twice as
large as the effect of moving from a one- to a two-parent family and
two and one-half times as large as the effect of raising parents' edu-
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cation from a high school dropout to a college graduate," they ob-
served." Evans and Schwab also noted that Catholic schools have a
particularly strong effect on students with the lowest probability to
graduate: inner-city Black pupils, students in urban areas, and stu-
dents with low test scores."

Furthermore, Derek Neal, an associate professor of economics at
the University of Chicago, found that African-American and Hispanic
students attending urban Catholic schools were more than twice as
likely to graduate from college as their counterparts in public schools.'"
He found that 27 percent of Black and Hispanic Catholic school
graduates who started college went on to graduate, compared with 11
percent in urban public schools.47 Neal's study also showed of the
probability that inner-city students graduating from high school in-
creased from 62 percent to at least 88 percent when those students
were placed in a Catholic secondary school." Furthermore, when
compared to their public school counterparts, minority students in
urban Catholic schools can expect to earn roughly 8 percent higher
wages in the future."

As for what choice can do for public schools, Caroline M. Hoxby,
an economist at Harvard, studied the effectiveness of school choice
programs and found that competition from private schools increased
academic achievement at both public and Catholic schools.5° She
found that greater private school competitiveness raises the academic
quality of public schools, wages, and high school graduation rates of
public school students.5' She also found that public schools react to
this competition by increasing the teachers' salaries.52 Through choice,
Hoxby concluded, both public and private, including religious, stu-
dents would increase the amount of time spent in school by about two
years, while their math and reading test scores would improve by
about 10 percent.53 She also noted a wage increase of 14 percent.54

IV. What Comes Next
The recent Supreme Court decision to let stand the Milwaukee

school choice plan, coupled with the growing popular appeal of choice
and social science evidence backing, will likely speed the enactment
of several choice plans in the coming years.

Already, Mayor Rudolph W. Giuliani has proposed a school choice
plan for one of New York City's community school districts, saying it
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might force failing public schools to improve.55 This proposal is
particularly timely as Cardinal John J. O'Connor has repeatedly in-
vited the city to allow him to educate the lowest performing 5 percent
of its public school students.

Under the leadership of newly elected Governor Jeb Bush, a Re-
publican and long-time school choice advocate, Florida parents have
an excellent opportunity to see the next means-tested choice program
in the nation enacted.

School choice enjoys broad bipartisan and multiracial support in
Texas, where the legislature came close to passing choice several times
in the past. Because of the state's strong charter school law, its system
of holding its school districts accountable in exchange for flexibility,
and the fact that it has several large private choice programs, Texas is
primed for passing school choice legislation in the near future.

Last May, choice came to the forefront in Philadelphia when
Cardinal Anthony Bevilacqua, Catholic Archbishop of Philadelphia,
proposed a voucher plan to mayor Edward Rendell and school district
superintendent David Hornbeck. The cardinal believed the voucher
program would help alleviate several of the Philadelphia school district's
problems, such as overcrowding and insufficient funding.56 Comple-
menting these efforts, in November 1998, school choice advocates in
Pennsylvania proposed voucher legislation that most likely will be
considered when the General Assembly reconvenes in 1999. The
legislation would phase in financial support for parents below a cer-
tain income level to pay for private school tuition.57

Governor Gary Johnson of New Mexico, a long-time choice ad-
vocate, has asked his state legislature to consider passing school choice
in the upcoming legislative session.58

Arizona Superintendent of Schools Lisa Graham Keegan has of-
fered a choice plan that the state legislature may pass this year. The
state has demonstrated its willingness to experiment with market-
based education reforms when legislators approved the strongest charter
school law in the nation, as well as a child-centered funding plan and
an education tax credit plan for those who contribute to the state's
privately funded choice program." In addition, Congress likely will
reconsider a voucher plan for the District of Columbia.
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V. Conclusion
The true test of the effectiveness of an education reform ought to

be its ability to improve academic achievement. So far the evidence
shows that, where tested, choice programs boost the overall academic
performance of students, especially the poor. All across the nation,
choice is gathering momentum because as Howard Fuller, the former
superintendent of Milwaukee public schools points out, "a school
doesn't need to be run by government in order to be public." Ameri-
cans and an increasing number of innovative education reformers are
beginning to realize that engaging the private sector can expedite
school reform and, more importantly, improve the overall educational
achievement of students. School choice places parents in charge of
selecting a good school for their children. All parents want their
children to succeed academically. That is why it works!

Nina Shokraii Rees is an education policy analyst with The Heritage
Foundation. She has served as director of outreach programs at the Institute for
Justice and a policy analyst at Americans for Tax Reform. Rees has testified
before Congress on the benefits of school choice and block grants. Her articles
and views have appeared in various national newspapers and magazines,
including Business Week, the Los Angeles Times, the New York Times, and
the Wall Street Journal. She received a bachelor's degree in psychology from
Virginia Tech and a master's degree from George Mason University.
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The Many Faces of School Choice
Frank Monahan

My task is to address the question of how tax policy can advance
school choice and to make some observations on political action for
school choice. I am not speaking as a legal expert or a scholar, but
rather I am sharing the perspective of a person who has spent most
of his career advocating for public assistance to Catholic school par-
ents, students, and teachers during the past thirty years.

The concept of "school choice" is plain and easy to understand.
The bishops explained it well in their 1995 document, Principles for
Education Reform in the United States: "Parents have the right to
choose the kind of education best suited to the needs of their children,
and they should not be burdened economically in choosing a private
or religious school in the exercise of this fundamental right." That
belief flows from two basic principles articulated earlier in that docu-
ment. Namely, "Parents are the first and foremost educators of their
children," and "Parental rights are natural and inalienable and should
not be limited to the economically privileged."
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Unfortunately, translating the concept of school choice into pub-
lic policy through our political process is very complex. Consequently,
I believe it is necessary to define our terms carefully, if we are to work
through these complexities and gain a better understanding of this as
a public policy issue.

In the public debate, school choice is often equated, erroneously,
with education vouchers. Education vouchers are only one compo-
nent of school choice. In addition, not all voucher programs are
created the same. For example, in recent years there has been a great
deal of publicity about the education voucher pro-
grams in Milwaukee and Cleveland. In each in- Translating the con-

stance, the state governments of Wisconsin and Ohio cept of school choice

were concerned about failing urban school districts. into public policy
Consequently, each authorized funding a limited through our political
number of vouchersthat is, government funded process is very corn-
scholarshipsto enable low-income parents to plex.
choose other than a public school within each of
those districts. The Congress used these models to enact a similar
program for the District of Columbia, which was ultimately vetoed by
the President.

While similar, each of the two state programs has a unique leg-
islative history that has impacted differently on the participation of
the local Catholic schools and a unique litigation history. Likewise,
while the program authorized by the Congress for the District of
Columbia was modeled on the Milwaukee and Cleveland experiences,
it was also different in many respects from its prototypes.

The proposed California voucher initiatives of recent years were
efforts to radically reform the financing of all elementary and second-
ary education within that state. The voucher proposal seriously con-
sidered by the Pennsylvania legislature in the past few years was more
of an effort to compensate the parents who either had already exer-
cised their right to choose private or religious education for their
children or who might do so in the future. At the same time, this
Pennsylvania legislation would have created greater choice within the
public school system for those who preferred to remain in government
operated schools.

Congress has considered other voucher proposals in the past,
which would have targeted benefits to low-income families and only
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for demonstration purposes, that is, to determine the effectiveness of
this mechanism to improve inner-city public education. It should be
noted that, at the federal level, vouchers are frequently used as a
mechanism to deliver a particular benefit. Food stamps and housing
vouchers are good examples. Within education, this more directed
approach has been considered by Congressand rejectedas a means
of providing remedial education services.

In any effort to pursue education voucher legislation in the U.S.
Congress, one thing is important to remember. The federal govern-
ment historically has been the junior partner with state and local
governments in the financing of elementary and secondary public
education. Therefore, it is not likely to create significant new pro-
grams of general support.

It should be clear to you by now that education vouchers offer a
variety of policy options within the school choice debate. That is also
true with other components of that debatethings like education
assistance programs benefiting students and teachers in nonpublic
schools or tax policies which assist the parents of nonpublic school
students. For example, education assistance programswhether pub-
licly subsidized transportation, child nutrition programs such as school
breakfast and lunch, or child care programs benefiting Catholic school
studentsall allow our schools to provide real alternatives to the
public schools for those working parents who might be able to pay the
tuition costs to cover the basic instructional program but not the
extras. Certainly, the federally subsidized compensatory education
programs allow inner-city Catholic schools to provide a choice to the
families of a significant number of educationally disadvantaged chil-
dren.

Legislation which would reduce the taxes of those parents who
incur out of pocket educational costs can also significantly enhance
school choice. This legislation could come in many different forms:
tuition or educational tax credits or deductions, child tax credits, or
an increase in the level of the federal deduction for dependents. An-
other approach would be an educational tax credit tied to specific
educational need, such as supplementary remedial services provided
outside of the normal curriculum. A legislative proposal debated at
length and passed by the last Congress was the creation of tax-free
savings accounts. Interest on those accounts would have accrued tax
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free as long as the money was used to pay for elementary or secondary
school costs. Unfortunately, this too was vetoed by President Clinton.
These are just some of the possible ways of changing federal or state
tax codes to enhance school choice.

What are the policy and political questions which must be con-
sidered in determining the best possible options for tax legislation
related to school choice? You have been given a comprehensive legal
analysis on school choice by the General Counsel of the Bishops'
Conference. I want to emphasize one very important policy implica-
tion from the case history of the past many years. Any education-
related tax legislation must insure there is a broad
class of beneficiaries as the best protection against Any education-re-
a constitutional challenge in the courts. The public lated tax legislation
benefit such as a tax credit or deduction should be must insure there is a
made available to all citizens who incur costs in broad class of benefi-
educating their children, whether in public or ciaries as the best pro-
nonpublic, secular or sectarian institutions. If you tection against a con-
follow this dictum, tax credits or deductions for sti tu tional challenge
educational expenses would be preferable to those in the courts.
linked only to tuition, which is not normally used
as a method of financing public schools. In other words, in order to
insure a constitutionally viable program, public school parents should
be eligible beneficiaries. Limiting the tax benefit to tuition would not
likely accomplish this.

Additionally, it is important to note that other policy consider-
ations can prevent, and have prevented, our political allies from fol-
lowing this approach in developing legislation. For example, there are
significant revenue loss implications for national or state treasuries, if
the class of beneficiaries is broadened from only nonpublic school
parents to all parents of school-aged children. That kind of change
could result in a cost increase ten times as great as a more limited
program for nonpublic school parents. Apparently, this is why, after
the Supreme Court decision in Mueller, indicating the importance of
a broad class of beneficiaries, the Reagan Administration would not
agree to change its tax credit bill, before Congress in 1983, to include
public school parents.

The issue of cost related to education tax credit legislation was
particularly severe during the deficit years of the eighties and early
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nineties. Hopefully, this will be mitigated in the new era of govern-
ment surpluses. In addition, there are many other ways of controlling
costs in the design of tax relief legislation. For example, a tax credit
could be limited to the cost of tutoring which would benefit only that
part of the parent community whose children have these special needs.
It is increasingly common for both public and nonpublic school parents
to pay for tutoring services.

Other policy considerations deal with the level of financial benefit
that can be derived from any tax legislation or the categories of tax-
payers who are most likely to benefit. Keep in mind that this kind of
legislation essentially reduces the amount of money that government
would otherwise require one to pay in taxes. Because the federal
income tax is higher than that imposed by the states, there are poten-
tially much greater benefits to be derived from a federal approach as
opposed to state level programs. In fact, there are nine states that do
not even have a state income tax. However, given the limited role of
the federal government in financing elementary and secondary edu-
cation, it is a harder political sell at the national level. Although tax
relief programs can provide significant financial assistance to parents,
they are likely to cover only a portion of the cost of elementary and
secondary education and only after these expenses have already been
paid by the individual taxpayer.

The next question is who benefits? Normally, tax deductions only
benefit a relatively small percentage of taxpayers, namely, those who
itemize their deductions. A very large percentage of Catholic school
parents would get no benefit at all from a tax deduction because they
do not itemize, i.e., they use the short form and standard deduction.
Nationally 72% of federal taxpayers take the standard deduction.
Furthermore, a tax deduction, as opposed to a credit, benefits those
in higher income levels more than lower income taxpayers. This raises
an issue of equity and fairness.

It is because of these considerations that the USCC has preferred
to advocate for education tax credits rather than deductions. However,
education tax credits must be "refundable" in order to avoid another
serious equity issue. Unless a tax credit is refundable, it will not benefit
those very low-income people such as the "working poor" who have
no income tax liability. I suspect that Catholic inner-city schools are
heavily populated with the children of the "working poor." Refundability
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simply means that if you are eligible for a credit but do not owe any
income taxes, the government will give you a grant of money equiva-
lent to the amount that your taxes would otherwise have been reduced.
Given these considerations, the most desirable tax
policy for our community to support would seem Unless a tax credit is

to be a refundable tax credit for educational ex- refundable, it will not
penses including, but not limited to, tuition. benefit those very low-

A wholly different tax policy approach to this income people such as
issue would be through the enactment of a child tax the "working poor"
credit. This provides a tax benefit not directly re- who have no income
lated to education but based on the goal of assisting tax liability
all families with alleviating the cost of raising chil-
dren. This has the merit of being a very politically popular family
policy which can easily garner broad-based bipartisan support in
Congress and in state legislatures. In 1997, Congress approved a $500
per child tax credit. These tax benefits may be very helpful in defraying
the costs of tuition at any Catholic or other nonpublic school. The
USCC supported this as sound family policy which would also provide
significant assistance to Catholic school parents. Expansion of this
program by increasing the level of the benefit has some real possibili-
ties as we approach this new Congress under a Republican leadership,
which is interested in enacting tax reduction legislation.

Before leaving this subject, I would like to mention a few addi-
tional factors which favor a tax policy approach to school choice.
Because you are not creating a government program, but simply grant-
ing tax relief to individual citizens, it is much less likely that the
legislature would feel compelled to impose any heavy regulations on
the schools. The one exception would be the continued coverage of
existing civil rights laws.

In advocating for this type of legislation, a strong argument can
be made for tax fairness and justice for nonpublic school parents who
both support the public school system with their taxes and save states
significant amounts of money (billions of dollars nationally) by reliev-
ing them of the responsibility for educating their own children. Fur-
thermore, it is noteworthy that people who choose to live in certain
communities because the desirable schools are located there already
get an education tax benefit from the current federal tax code. They
are allowed to take a deduction for their local taxes which primarily
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go to the support of the public schools, thereby reducing their federal
tax liability.

I have deliberately tried to emphasize the complexities surround-
ing the issue of school choice, because I believe they need to be sorted
out if we are to advocate effectively for these policies. There is a very
diverse group of people and institutions in this country who count
themselves as "school choice advocates:' Except for the Catholic school
community and their traditional allies in the larger nonpublic school
world, none of them are responsible for the formal education of large
numbers of children. They come to this issue for different reasons and
motivations, some of which we may share and some of which we do
not. This has been further complicated by the increasingly partisan
political nature of this issue. Outside of our own community, much
of the energy driving the school choice movement in this country
comes from those who want radically to change or reform the public
school system for philosophical or political reasons. They are only
incidentally interested in assisting those parents who are now sending
their children to nonpublic schools. It is important to reflect on these
political realities as we consider the best methods of political advocacy
for our school communities. Additionally, we should always keep in
mind our broader commitment to quality education for all students,
both public and nonpublic, which has been most recently addressed
by the Bishops in the statement I cited earlier, Principles for Education
Reform in the United States.

It seems to me that the first task of the nonpublic school commu-
nity is to develop a consensus about the goals to be achieved. First,
the objectives should be carefully defined. Is the goal to secure full
public funding for nonpublic education through something like a
general education voucher program? If that is the case, is the Catholic
school community prepared to sacrifice significant aspects of its au-
tonomy, if that is what might be demanded as the price of participa-
tion in such a program? Issues that immediately come to mind are
control over admissions policies, flexibility in choosing curricula and
teaching techniques, and limitations on discipline, dismissal policies
and teacher certification. And that is certainly not an exhaustive list.
Have these questions and many more like them been fully debated in
the Catholic or the broader nonpublic school community?

In the Wisconsin program, parents can elect to opt their children

118
130



Publicly Funded Educational Choice Initiatives

out of religious activities, an option which would not be accepted in
other Catholic school communities. A similar provision prevented the
Archdiocese of Washington from fully supporting the original District
of Columbia school choice proposal debated in Congress in 1995-96.
There sometimes seems to be a rather naive belief among Catholic
educators that they could fully participate in a publicly financed pro-
gram of choice and carry on with business as usual. On the other
hand, there does not seem to be any unacceptable limitations in the
Cleveland program or the one proposed in Pennsylvania. It is prob-
ably noteworthy that the Wisconsin and D.C. proposals were not
initiated from the Catholic school community, while I understand
there was involvement from that sector in shaping the proposals in
Ohio and Pennsylvania. The one thing that history teaches us about
government-funded education is that it always brings a certain level
of regulation and limitation with respect to how tax dollars are used.
This makes a strong argument for the pro-active involvement of the
Catholic school community in the development of these proposals
and a healthy wariness about support for proposals initiated outside
of our community.

Finally, would such a debate within the nonpublic school commu-
nity lead to a consensus around a more limited program of public
assistance with fewer constraints on the operational freedoms of
nonpublic schoolsfor example, categorical aid from state or federal
governments being provided through a voucher? This might entail
some regulation of the funded program, but would not impact on the
basic operation of the nonpublic school. Another approach might be
significant tax relief provided directly to the nonpublic school parents
(at any level of government), which would entail little or no regulation.

In any case, education continues to be a top concern of the
American electorate, and the school choice debate continues unabated.
Unfortunately, this is so because it is a symptom of the continuing very
serious problems of public education. If the goal in the current debate
is the full public financing of "nonpublic" education through the use
of a general educational voucher, we must keep in mind that this will
only be accomplished in the context of a radical reform of the financ-
ing of all public elementary and secondary education. In that case,
the Catholic school community should be prepared to engage itself
fully in this broader debate on public school reform. Are we prepared
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for that? Logically, the Catholic church community belongs in that
broader debate anyway, since more than two-thirds of our children
attend public schools.

In dealing with the political issues related to school choice, it is
important to understand that the debate around this issue has a very
long history. It dates back to the mid-sixties when a Democratic
Congress responding to the urgings of liberal reformers enacted the
first education voucher legislation which was signed into law by a
Democratic President as part of his "War on Poverty" program.

A few years later, in 1972, tuition tax credit legislation was created
by the Catholic school community and through the work of the
Bishops' Conference which secured the support of a Republican Presi-
dent, Richard Nixon, together with the Democratic and Republican
leadership of the House Ways and Means Committee and the eventual
endorsement of the 1972 Democratic nominee for President, Senator
George McGovern. In January of 1973, the stage was set for a success-
ful effort to enact tuition tax credit legislation in that new Congress.
Unfortunately, during that same time another state law was heading
for the U.S. Supreme Court.

A New York statute that provided a multipurpose program of aid
for nonpublic education, including tuition tax relief for parents of
Catholic and other nonpublic school students, was challenged on
constitutional grounds. The Court decided to hear that case in 1972
and rendered its opinion in June of 1973 in the Nyquist decision. The
court struck down the entire program, including the tax benefits,
which were available only to parents of nonpublic school students.
From the Nyquist decision, it seemed advisable that educational aid
laws should benefit a broad class of citizens, and not be limited to
parents of nonpublic school students, in order to increase its chances
of success before the Supreme Court. This was confirmed 10 years
later in the 1983 Supreme Court decision in Mueller.

Between 1973 and 1983, there were two additional attempts to get
Congress to enact tuition tax credit legislation. The 95th Congress
came very close to enacting a law in 1978, but by 1983 the issue had
become identified with the Reagan conservative social agenda, which
resulted in serious erosion of moderate Democratic support. More-
over, the vote in the U.S. Senate in November of 1983 revealed that
this loss of support in the center was not offset by increased support
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from conservative Republicans, many of whom ultimately voted against
the President's proposal.

In addition, by 1983 opposition solidified within and among the
organized public school interest groups. The big unions had become
increasingly influential within the Democratic Party and directly
engaged in electoral politics, largely on behalf of Democratic candi-
dates. The issue had become seriously politicized and partisan. In the
same year, after the Mueller decision, which provided essential guid-
ance on how to design constitutionally acceptable legislation, these
opponents shifted the focus of their arguments from the constitu-
tional issue to one of scarce resources. Taking advantage of deficit-
driven politics, they have been arguing against all school choice pro-
posals as draining resources from the public schools. (A fuller treat-
ment of this history can be found in a paper titled "Nonpublic Schools
and Public Policy," which I wrote for the NCEA's 1991 National Con-
gress: Catholic Schools for the 21st Century).

However, the issue of "school choice" will not go away, because the
problems persist within the public schools, and a viable and significant
community of nonpublic schools remains intact doing an increasingly
impressive job of educating all kinds of kids with fewer resources than
their public school counterparts. There are many other encouraging
developments which should keep up our hopes that the public policy
process will eventually produce more just circumstances for our par-
ents, students and teachers. Among these are:

° The continued strong support in public opinion for the concept
of school choice. This is particularly true in the poorer African-
American and other minority communities.

° The dramatic break from the Democratic leadership in Con-
gress by certain African-American political leaders on the issue
of school choice. This has had reverberations throughout both
the civil rights and liberal political communities. It is very im-
portant to keep in mind that credibility in the minority com-
munity is closely tied to the record and performance of Catholic
schools within the poor communities where the public school
problems are the most pronounced. We should be very careful
not to let this be dissipated by any unholy political alliances

8 In the last eight years we have seen some real progress on several
related fronts. In 1990, the U.S. Congress enacted historic leg-
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islation of federal aid for childcare services. In doing so, the
Congress authorized child care vouchers which could be used
to purchase child care services from church sponsored provid-
ers, even if their programs were religiously oriented. To date, no
one has brought any litigation against this program.
I have already noted the creation of two new publicly funded
voucher programs in Wisconsin and Ohio. The struggle con-
tinues in Pennsylvania. Iowa has expanded its education tax
credit program. New laws have been passed in Minnesota and
Arizona. The Illinois legislature passed a significant education
tax credit law, subsequently vetoed by the Governor, who has
since retired. There is a renewed optimism for a success in
Illinois in the coming year. Missouri has made significant
progress and there may be renewed interest in education tax
legislation in New York and New Jersey.
In 1997, with the support of a Democratic Administration, a
Republican Congress enacted a broad-based program of tuition
tax credits and deductions for the costs of higher education.
This is the first major education tax benefit written into the
Internal Revenue code.
After almost two decades of politics driven by concerns over the
deficit, we have entered a new era of surplus politics. In
addition, education continued to be the top issue of concern to
the electorate in almost every major poll in the 1998 election
cycle. This can only enhance the prospects for new aid to
education and support for families, which could in many ways
support the goals of school choice. This is also reflected in the
recent statements by the new Speaker of the House, Congress-
man Dennis Hastert (R-IL), who has indicated that education
will be a priority in the new Congress.

We must be prepared and well organized to exploit the opportu-
nities offered in the future. A good and prophetic sign was the Bishops'
commitment of almost a decade ago to the proposition that the po-
litical future of these issues lies at the grass roots level, largely in the
hands of the parents. They have strongly endorsed and funded efforts
to organize and educate the Catholic school community for public
policy advocacy. Catholic school professional leaders like you have
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played an indispensable role in supporting this effort.
We should move ahead with confidence that much more can be

achieved. There are still many dioceses and states that need to develop
a well-organized and educated parent constituency in support of school
choice legislative and policy initiatives at the state and local levels.
Those organizations that have been established need to be reenergized
by new initiatives for public assistance at all levels of government.
Over the years we have come a long way. As all of you educational
professionals know, there are always continuous challenges to be met
and new worlds to be conquered when working with children.

Frank J. Monahan is director of the Office of Government Liaison, U.S.
Catholic Conference. He is responsible for the management and coordination
of congressional and government relations for the National Conference of Catholic

Bishops.
In the past he served as the coordinator of the bishops' campaign in support

of tuition tax credit legislation, and was a U.S. Peace Corps volunteer, serving
as a teacher in Nigeria, West Africa (1964-1967).

Symposium Participant Responses
Following the presentations in which Ms. Shokraii Rees described

the constructs of publicly funded choice programs and Mr. Monahan
discussed policy implications, participants shared their reactions and
reflections. Participants were asked to discuss the following question:
If the Catholic school community is to advocate for publicly sup-
ported choice initiatives, what issues need to be debated, what ob-
jectives should be pursued, and what type of consensus needs to be
formed? The responses are summarized below.

We need to develop a consensus around a united vision for this
effort; we must articulate a vision.
The case statement for seeking public funding should be based
on civil rights issues and the principles of social justice.
We need to explain to our own members the justice issue of
choice and its relationship to church teaching. Alliances within
the church are fractured and we must pursue a justice agenda
to confront the subtle racism that opposes vouchers because of
the targeting of low-income people.
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The most disadvantaged should be the priority for acceptance
in school programs. In assessing legislative proposals, consider
whether there is an option for the poor. A tax credit may be
insufficient to help the poor if it is not fully refundable.
We must figure out how to satisfy the opposing and supporting
political and philosophical concerns and determine whether or
not there is a large enough common ground so legislation can
be passed.
We have to work together for the improvement of education for
all children in our states and across the country. We must avoid
bashing the public school system. Legitimate data about Catho-
lic school student success and achievement, when utilized, should
not be flaunted in a spirit of triumphalism.
We have demonstrated the success of school choice with private
plans; now we should regroup our resources to enact structural
change through informed and active grassroots legislative advocacy.
The privately funded programs can be used to highlight the
success of school choice in the short term, but long range strat-
egies for choice must involve public funding.
Determine whether or not there is substantial public support
for school choice. Assess the financial implications of vouchers/
tax credits and who will benefit.
Make sure a voucher or tax credit is adequate to cover the per-
pupil cost for a quality education. A tax credit/voucher needs
to be large enough and refundable to make a significant impact
on the cost. Catholic institutions should not be required to
subsidize students if the voucher doesn't cover costs.
Will vouchers or tax credits compromise the religious identity
of the school? What impact will choice have on the school
communitysocial aspects, sense of communitynot just on
the rights of minorities, but of others, too.
How are we preparing the school climate for new students who
will come as a result of vouchers?
Carefully consider the tradeoffs. Is "getting the foot in the door"
justification for compromising some aspects of school indepen-
dence or accepting unreasonable regulation?
How will choice impact other Catholic schools? Will we give
Catholic parents the opportunity to exercise choice between
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parishes and dioceses? Parents need data to make choices: how
much data do we release about test scores, achievement levels,
etc., not knowing how else those data might be used.
Due to highly financed opposition groups in the political pro-
cess, a political referendum for choice has not proven effective;
we need to work for state legislation that does not go to a
referendum on a ballot.

o Thoroughly assess opposition, downsides, future barriers that
may come up after legislation is passed and what the impact on
non-participating schools will be.

o Tuition tax credit may be more politically viable than vouchers;
in a tax incentive program, it is the taxpayer's money to use as
he/she chooses.

o Assess the Catholic school "system" capacity for accepting ad-
ditional students. There are many empty buildings, but most are
in the wrong place. Voucher checks must be large enough to
allow for the building of new schools and expansion of our
markets. Otherwise, we will be perceived as simply trying to fill
seats to save our own institutions.

Panel Presentations
Publicly Funded Voucher and Charter School Programs

Two panel presentations shared insights into the implantation of
the publicly funded programs in the cities of Milwaukee and Cleve-
land. In the first, panelists reflected the perspectives of a diocesan
superintendent, Sr. Carol Anne Smith, HM; two principals, Sisters
Kathleen Hein and Monica Fumo; and Ms. Sharon Schmeling, asso-
ciate director of the Wisconsin Catholic Conference, who was the
Conference lobbyist as the Milwaukee bill was enacted into law. Ms.
Jeanne Allen, director of the Center for Education Reform, shared her
experiences of the charter school movement, its impact on educa-
tional choice and some implications for Catholic schools.

A second panel featured Rev. David McCauley and Mr. Timothy
McCarthy of the Minnesota and Iowa Catholic Conferences, who
discussed the education tax relief programs available in their states.

Excerpts of the panelists' remarks and some participant com-
ments follow.
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Carol Anne Smith, HM
Superintendent of Schools
Diocese of Cleveland, Ohio

The Cleveland Scholarship and Tutoring Program was established
in April 1995, granting eligibility to any student residing in the Cleve-
land City district enrolled in grades K-3 in any private school, includ-
ing those religiously affiliated, and in public schools contiguous to the
Cleveland district.

The scholarship maximum was $2,500, with families receiving
vouchers worth 90 percent or 75 percent of their tuition, based on
family income. More than 6,000 applied for the 1,500 scholarships.
Eventually, 1,994 scholarships were given, because more grants were
available due to the low tuition in the Catholic Schools.

Today, of the nearly 4,000 who have the vouchers, 60 percent are
in Catholic schools. Vouchers are issued in the name of the parent
who signs the warrant and turns it over to the school. Interestingly,
the program allowed Cleveland's public schools to keep up to 55
percent of the state aid they would have received for that child.

The most difficult issue to resolve was around the contents of the
compliance form which participating schools had to submit to the
Ohio Department of Education. The two points of concern were: 1)
the teaching of religion to all students and 2) admissions policies that
gave preference to parishioners and our own families.

While schools are required to accept a certain percentage of schol-
arship students, it does not interfere with admissions policies and
there is no opt out of religious studies provisions. Ultimately, 34 of
our schools did accept the program.

Although the vouchers are worth 90 percent of the tuition and
must be subsidized by the parish, there were four reasons why schools
participated: 1) our Catholic schools have served all children and all
families and we saw this as a further opportunity to serve, 2) we saw
the potential benefit for our own students and families, 3) we believed
that participation in the program might help contribute to future
programs in other areas, and 4) we saw this as an opportunity to
provide for children and their families the wonderful option of Catho-
lic education.

Lawsuits challenging the constitutionality of this plan were filed.
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In the first trial, the judge ruled that the plan violates neither the Ohio
nor the United States constitutions because "non-public sectarian
schools participating in the scholarship programs are benefited only
indirectly and purely as a result of the genuinely independent and
private choice of aid recipients:'

The following year, the court of appeals struck down the original
decision and determined that the program violated the religious es-
tablishment clause of both constitutions as well as the uniformity
clause of the Ohio constitution. This is still with us today. However,
the program was allowed to continue pending the outcome of a fur-
ther appeal.

Sr. Carol Anne Smith is secretary for education and superintendent for the
Diocese of Cleveland. The Secretariat for Education, under Sister Carol Anne's
leadership, is responsible for overseeing the sixth largest private system of schools

in the United States. A secondary school teacher and administrator, Sr. Carol

Anne was principal of Magnificat High School from 1981-1988, has held a
variety of administrative positions, and serves on various boards of trustees.

Kathleen Hine, SND
Principal, Metro Catholic School

Cleveland, Ohio

Metro Catholic School serves more than 600 children in pre-
kindergarten through grade 8. We have two campuses, two miles from
one another, and three buildings.

Our mission statement acknowledges our commitment to the city
and to the poor. It is enriching for us to live with such cultural
diversity, and we have found that with the voucher program, our
schools better reflect the ethnic peoples of the neighborhood. Our
African-American population has grown, we have been able to wel-
come children from Middle-Eastern families, and more recently, we
see a growing number of Asian-American children among our stu-
dents. As we open our doors to diverse ethnic groups, we find that
our non-Catholic student populationhas increased by about 10 percent.

The voucher program has brought children who live at a distance
from Metro and are not part of one of our supporting parishes. Their
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connection to the schools appears to be not as strong as that of our
parish and neighborhood families. Consequently, we find that parents
of these children may not be as involved in their child's learning or
as supportive of our policies as we need them to be. It is also difficult
for the administration when voucher recipients don't complete their
monthly payments and seem unwilling to earn tuition credit by giving
service, even if they are able to do so. We haven't given up. Connecting
these families to the school community is important to us, and we
continue to find creative ways to do that.

Voucher recipients come to us because they want their children
to receive a good education in a safe environment. We are committed
to maintaining a high standard, but in order to do that we need to be
able to hire and retain good teachers with a more just salary scale. We
are finding that task to be increasingly difficult, because each year we
lose several good teachers who need to earn more money elsewhere.
This is not a problem unique to our school or our diocese; it is
happening in all parts of the nation.

We may be compelled to raise tuition to reflect actual per-pupil
costs. Depending on income levels, our families, including voucher
recipients, may be charged per-pupil costs. Although 88 percent of
our parish families live at or below the poverty level, some of our
voucher recipients are not eligible for more tuition aid from the school
if the voucher is not sufficient. Consequently, the state may be asked
to assume the true cost of educating a child in our school. If the
program is ruled constitutional in the state, we will ask lawmakers to
honor a local decision to increase tuition.

Along with its blessings, the voucher program has brought its
share of challenges. In addition to those I have alreadymentioned, the
amount of paperwork for our secretaries and bookkeeper has greatly
increased.

At times, we hold our breath waiting for the voucher checks to
arrive. We never know when this will be, and we have to meet our
costs. Also, getting parents to come and sign their checks can require
more than one phone call, written reminders, and longer days to
accommodate their schedules.

This year, transportation for the voucher students has run more
smoothly. In the first two years of the program's existence, many of
the voucher recipients came in taxicabs. Often the cabs didn't show
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or were late. Parents and I spent many hours tracking them down; the
children were often tardy or absent due to no fault of their own.

Sharing in Jesus' mission of bringing hope and commitment to
the city and to the poor is what Metro Catholic, a family oriented
school with a strong education program, is all about. We support
parental choice in education, but we need to be able to do it without
having to sacrifice any part of our mission. Our hope is that parents,
educators, and law makers will be able to work together so that parents
can choose the educational setting that best meets the educational
needs of their children. We also hope that schools will be free to make
decisions that truly reflect their care and concern for each child they
serve.

Sr. Kathleen Hine is a member of the Sisters of Notre Dame of Chardon,
Ohio. She has served for many years as a teacher, guidance counselor, and
administrator in Catholic schools in Northeastern Ohio and Northern Virginia.
Since 1996, she has ministered in a Catholic urban school in Cleveland, working
closely with the scholarship program. Her responsibilities include the admin-
istration of a pre-K to grade 1 program, guidance programs for students of all
ages, and family and parent programs.

Monica Fumo, SC
Principal, St. Joan Antida School

Milwaukee, Wisconsin

In our city, St. Joan Antida School has been a model of a multi-
cultural school that works, and has worked, since 1954. We reflect the
racial and economic diversity of our city. Although we serve an
extremely large low-income population, we welcome and respect every
young woman and her family.

Under the expanded Milwaukee plan, we accepted voucher stu-
dents in 1995. On the first day of school, the Wisconsin court issued
an injunction preventing the Milwaukee parental choice program
(MPCP) from granting vouchers to parents to use in religious schools.

We had voucher students in our building who were happy to be
there, and I was not about to turn them out. It was one of the most
difficult moments I have had, choking back the tears and thinking that
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I was going to have to raise hundreds of thousands of dollars in a
minute to keep the girls in school.

A reporter from the Milwaukee Sentinel Journal interviewed a
mother and daughter as they left our school greatly distressed by the
injunction. He also came into the school to talk with us about it. The
next morning, a picture of the distraught family and principal ap-
peared on the front page of the Journal. That helped raise money
through PAVE's emergency fund and allowed scholarship students to
continue at the school. That experience taught me that people are
generous and good when they're looking at other people in need and
see a human face.

After a favorable court ruling in 1998, religious schools did be-
come part of the Milwaukee Parental Choice Program. We have been
challenged by the paperwork required of the program. Applications
need to be meticulously completed, deadlines met, incredible lists to
be kept, appraisals of our building's inventories to be made, financial
audits to be prepared, and rules set by the Department of Public
Instruction to be observed. We're dealing with all of that.

For some people, the concern is whether we will be able to remain
Catholic with the mandatory opt-out provision affecting religious
instruction. It has not really been a problem, and I don't expect it to
be. Parents are smart people and they're going to choose your school
because of who you are, what you offer.

Within the expanded choice experiences, I personally have been
touched by racism and classism. I think it's an issue, but I'm not sure
what can be done about it, because you need to turn people's hearts
around and that isn't easy to do. This country started to do that in
the 1960s with the civil rights movement, and we haven't made great
progress. I see that problem in the five high schools in the city of
Milwaukee who are allowed to accept choice students. It has become
an issue with some families that are afraid, or question whether we
want poor, low-income students coming into the schools.

My greatest challenge and worst fear regarding this is that the
Catholic people and their leaders are just not going to be strong
enough to say, "These are God's people, and we need to do what we
have to do." I know from what I've heard here that others are starting
to experience this, and we must all work to assure that all children of
this country will have access to the same educational choices.
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Sr. Monica Fumo is principal of St. Joan Antida (SJA) High School. She
is a member of the community of the Sisters of Charity of St. Joan Antida and
has served as principal of the all-girl high school near downtown Milwaukee
since 1980. SJA has a student enrollment of about 400 and employs about 35
full and part-time faculty members.

Sharon Schmeling
Associate Director, Wisconsin Catholic Conference

I have to confess that it's absolutely great to be in the winner's
circle. In Wisconsin, we fought the good fight and we won. Wisconsin
is the first state in the nation to have a constitutionally upheld choice
program that includes religious schools. I will share some of the
lessons we learned lobbying for passage of that legislation.

We came to the realization that the details of the program are
secondary to the strategy used to get that program passed. In Wis-
consin, the strategy focused on the PAVE Program that demonstrated
to legislators that low-income parents had the desire and the ability
to make good choices for their children. PAVE's research on student
achievement demonstrated that choice programs can improve student
performance.

We were successful because there was a broad-based and diverse
bipartisan coalition of supporters. This included the Chamber of
Commerce, parental grassroots organizations, religious organizations,
the public school superintendent, and the mayor and governor. Leg-
islators had to answer to this diverse group.

If everyone is responsible, no one is responsible. Consequently,
the need for a designated leader who can respond immediately for the
coalition is imperative.

Every state that wants to pass a choice program needs to identify
and exploit its unique legislative process and have a political strategy
for getting the legislation passed.

It must be demonstrated that a one-size-fits-all education system
is not working for many children, and that its structure is not fully
responsive to parents' fundamental moral right to choose the best
possible education for their children. Parental choice was one of the
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only strategies that had not been tried. Legislators figured that it
might work, because their earlier efforts to improve the Milwaukee
public schools simply didn't work.

Early on, the coalition agreed that the message must be simple and
direct and would always focus on the needs of children and the desires
of parents. Every argument made, whether it was about fiscal con-
cerns or constitutional law, was grounded in the needs of children and
parents. Whenever possible, we put parents in front of the media.

In the legislative process, you must be prepared to divide and
conquer the opposition. There were several education reform initia-
tives in the governor's budget as we advanced the MPCP legislation,
and the opponents of parental choice couldn't fight all the issues at
once.

Groups must be willing to make compromises. The Wisconsin
Association of Non-public Schools gave up its desire for a state-wide
choice program, the Milwaukee Archdiocese gave up the desire to
include parents of moderate income, politicians gave up their ability
to take full credit for the initiative and shared credit across party lines,
and our bishop accepted the religious activity opt-out provision.

Substantial amounts of money must be available at the outset to
pay the coalition leader, fund studies of effectiveness of choice, orga-
nize parent rallies and meetings, pay for faxes and mailings, and
employ lawyers and lobbyists. There must be willingness, commit-
ment, and financial resources to take on a legal challenge after the law
is passed. Getting the law passed is really just the beginning; the
opposition does not go away. Aside from the costs and efforts of the
legal battle, the opposition is going to continue to oppose the program
in the court of public opinion.

What are the challenges and issues for the future? Obviously, one
is the opt-out provision, and I'm working on a paper right now that
discusses the implications of the opt-out provision in light of church
teaching. As much as this provision seems anathema to us, I think the
Vatican II documents on religious freedom and Christian education,
when read together, appear to support such an approach.

Another challenge is attacking the status quo, and the whole issue
of whether or not the public schools are serving children. The vast
majority of Catholic school children are in public schools, and the
Bishops are not interested in bashing the public schools.
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Finally, I think we need to deal with the issue of racism in our
schools and among our school parents, principals, and pastors. We
need to own that, we need to name it, and we need to begin talking
about it.

Sharon Schmeling is associate director of the Wisconsin Catholic Confer-
ence. Before joining the Wisconsin Catholic Conference, Sharon spent 9 years
as an award-winning newspaper reporter covering crime, police, courts, reli-
gion, and education for The Milwaukee Journal, The Capital Times in Madi-
son, WI, and The Morning Call in suburban Philadelphia, PA.

Winning the Parental Choice Bowl in Wisconsin:
An Excerpt from Buck), Badger's Playbook

Sharon L. Schmeling

1. There must be an existing parental choice program providing
alternatives to current public education opportunities.

2. There must be a broad-based, diverse, bipartisan coalition of
supporters.

3. The coalition must have a leader.
4. The coalition must have a clear political strategy for getting

legislation passed.
5. It must be demonstrated that a one-size-fits-all system of public

education is not working for many children and its structure is
not fully responsive to parents' fundamental moral right to choose
the best possible education for their children.

6. The movement's message must be simple and direct: it must be
focused on the needs of children and the wishes of parents.

7. Legislative leaders must be prepared to divide and conquer the
opposition.

8. Within the parental choice coalition, each interest group must be
willing to compromise.

9. Substantial amounts of money must be available at the outset.
10. There must be willingness, commitment, and finances to take on

the responsibilities of a legal challenge and the implementation
of a choice program AFTER the law is passed.
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Jeanne Mien
President, Center for Education Reform

Washington, D.C.

The Center for Education Reform advocates for better learning
opportunities for all children. Our fundamental mission is to put the
best learning opportunities before our children, whether it be vouch-
ers, charters, etc. The name of the movement is not the main issue;
it is not the vehicle so much as it is the principle. To that end, we
supported the Cleveland and Milwaukee initiatives in a variety of
ways, including filing amicus briefs in the legal battles.

I am also engaged in choice issues personally as the mother of four
children in a Catholic school. Like most parents, we care most about
our children, not the system or particular school. We have a great deal
of allegiance, commitment and investiture in our community, but
we're willing to leave if our needs are not being metand I believe
that these views are shared by most parents.

Today, much more data about schools is available than ever be-
fore, but it is still not enough. Generally, we don't know what choices
are available and what the schools are doing for and to our children.

Many parents want choices and many want public education.
They don't want to send their kids to religious schools or the non-
denominational schools or they're committed to public education.
They want options among all possible choices of schooling.

I believe that charter schools are the result of growing demand for
better educational systems and that parents want more than a one-
size-fits-all plan. Since 1991, more than 1,100 charter schools have
been started. Nine percent of kids who attend charter schools come
from private schools. It is a significant number and should be a wake-
up call for private education. It may be that children who attend
private schools aren't necessarily there because parents are committed
to private education but because public schools don't make the grade,
and they will return when the public school surpasses the private
school.

The success of charter schools contains lessons for all of us. There
is a tremendous amount of energy, determination, and diversity
throughout the country being driven by charter schools. Parents,
educators, and politicians are cooperating to create charter schools
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that are phenomenal, and they are bearing fruit, not only for the
children in those schools, but also for the concept of choice in general.

Charter schools are giving parents and educators a sense of free-
dom. They are borne of fresh ideas, unbounded by previous conven-
tions and programs. They attempt to be responsive to their constitu-
ents and are finding some of the best curriculum, programs, and
partnerships in the nation. The very exercise that I often implore the
administrators at my Catholic school to doto throw out all conven-
tional wisdom, all programs in your head, and start anew to meet
needsis what charter school people around the country are doing.

Today, 35 states and the District of Columbia have charter schools.
More than 250,000 children are in charter schools and that's going to
double over the next couple of years. Like other choice movements,
charter schools are not without their political opponents. Daily, we
hear of struggles against the school boards' new rules, law suits by the
unions, or public school principals calling charter school parents and
asking, "Do you realize your kids are going to an all-White charter
school?" Despite all that, there are strong allies and friends supporting
the charter school movement.

In those states that allow a wide variety of organizations to op-
erate charter schools, there are religious institutions and religious
schools looking to partner with charter schools or to convert to char:
ter schools themselves. We are in the era of there's no "one-size-fits-
all" approach, and that is a very healthy climate. I know that some of
you supporters of vouchers for private education look on charter
schools with suspicion and believe they are competition for students.
I do not think that the two issues of vouchers and charter schools are
mutually exclusive. They are very complimentary, and in some states
you're not going to see vouchers, but you might just see charters, or
vice-versa. Competition is good for education and vouchers, charter
schools and a variety of efforts at the same time will raise the quality
of education across the board.

I urge you to look at these things in concert and to not disregard
charters because they are not the vehicles you have used to advance
choice. Charters have come on the scene and they are motivating
many public schools to improve. I think that Catholic education, as
well as other private education, needs to look at that model and learn
from it.
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Jeanne Allen is president of the Center for Education Reform (CER), an
independent, national, nonprofit advocacy organization providing support and
guidance to individuals nationwide who are working to bring fundamental
reforms to their schools. A recognized authority on education reform issues,
Allen is consulted regularly by legislators, education officials, state and national
leaders, and the media, to report on the reform movement and analyze its
progress throughout the country. She has testified before legislative committees,
hosted town meetings, and worked with school officials on current reform
efforts. She is the author of The School Reform Handbook: How to improve
Your Schools, and editor of The Standards Primer: A Resource for Acceler-
ating the Pace of Reform Published by The Education Leaders Council.

Timothy McCarthy
Executive Director, Iowa Catholic Conference

In Iowa, the tax credit is now our biggest state funded education
program. In addition, we have obtained auxiliary services: fiber optics
classrooms in all our high schools, textbooks, and transportation for
students. This points to our presence in the legislature and our ability,
when these programs need to be adjusted, to move quickly to bring
about a positive outcome.

We have found that one of the difficulties to overcome in the tax
credit issue is to explain it to those people who are eligible. They don't
get that check the day they walk into the school at the beginning of
the year; they get it as a refund in April or May. Many in Iowa are still
unaware that they can claim a $250 per child refund!

The Iowa tax credit is modeled on the first tax credit law in
Minnesota that was approved by the Supreme Court of the United
States in 1983 in Mueller vs. Allen. In addition to the credit, Iowa was
the first state to pass a tax deduction.

While we were in the legislative process, we had to accept an
income cap of $45,000. However, we were able to get a combination
of deductions for those who itemized and a credit for those who took
a standard deduction. The maximum deduction at that time was $50.
Currently, we are working on a campaign by the Catholic Bishops of
Iowa to go for a goal of a refundable credit for up to $500 for grade
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school children and $1,000 for high school children.
In 1996, we were able to change the law to remove the income cap,

change it to a credit for all, and raise the maximum to $100. What's
noteworthy is that the increases in '96 and again in '98 have not been
attacked in court. It seems that the constitutionality of this issue is
pretty well settled.

In order to succeed, you have to get everybody agreeing on your
issue and working together. You must get bishops, superintendents of
schools, school personnel and your parents involved. In Iowa, where
we have many caucuses, the education association and their teachers
are always on the platform committees. Our Catholic school people
don't even bother to go to the meetings. We have to get our school
faculty actively involved as well.

The theme of the Iowa Catholic Conference is Involvement for
Justice. We want our people involved and working together on a
variety of justice issues. Advancing parental choice in education is a
goal that we can all work together to achieve.

Tim McCarthy is the executive director of the Iowa Catholic Conference. He
is a registered lobbyist in the Iowa Legislature and has been involved in matters
affecting the church in education, social concerns, prolife, and institutional
matters. He was assistant county attorney and solicitor general in Iowa. He
is a graduate of Marquette University and the College of Law at the University
of Iowa.

Rev. David McCauley
Executive Director, Minnesota Catholic Conference

Minnesota allows a refundable tax credit of $1,000 per child with
a $2,000 per family limit for certain educational expenses. The tax
credit may not be used for tuition, but there are a number of other
education related expenses to which it does apply. The tax credit is
limited to those with a household income not exceeding $33,500
annually and is available to all parents, whether their children are in
public schools or in nonpublic schools.

One of the limitations of our program is the income level limit
of $33,500. We're going to address it in the present legislative session,
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seeking to raise that income level with a graduated scale as folks near
the upper end of the limit.

The tax credit is for expenses already paid. One of the other
changes we're going to try to make this year is to have the credit
applied to expenses incurred, so that if somebody enrolls in school in
September and they are presented a bill for "x" number of dollars for
educational expenses, they would be able to use that bill in claiming
their tax credit, even though they have not completed all the payments
at the time of filing.

While the credit can't be used against tuition, it can be used for
tutoring, enrichment programs, academic summer camp, transporta-
tion costs paid to others to transport to and from school, textbooks,
normal instructional material, personal home computer, hardware
and software. That wide range of eligible expenses was one of the
instrumental factors in getting this particular tax credit through the
legislature.

Since the 1970s, we have had an education tax deduction in
Minnesota. Over the years, the tax deduction was increased from $650
per year to $1,625 for parents with children in grades K-6, and from
$1,000 to $2,500 annually for parents with children in grades 7-12.
There is no limit or maximum deduction in terms of number of
children. That's the part of the plan that was addressed specifically to
middle-class families, which differs from the way the law is structured
for the poor. People are able to receive both the tax credit and the
deduction.

In order to appease those who are in opposition to the education
tax credit, the legislature passed an additional $1,000 a year working
tax credit for the poor, which can be used against school tuition.

One of the difficulties that we're experiencing is getting the word
out that the tax credit is available. Many people are not aware of the
intricacies of tax credit, tax deduction, filing, and so on. However, we
do know that if the tax credit program is not utilized, it will lead our
opponents to try to eliminate it altogether.

In Minnesota, the passage of the tax credit bill led to the creation
of private scholarship funds as well. These programs began with the
hope of getting some money to families so that they could cover their
expenses from September until they received their income tax returns.
In addition, further help has come, since there has been quite a bit of
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activity on the private scholarship front in Minnesota since the pas-
sage of the bill.

When I came on the scene with the Minnesota Catholic Confer-
ence in 1995, we were in the midst of a real battle for vouchers.
Governor Carlson was very much involved in that, but he so rigorously
campaigned against the public school system across the state that
many people were alienated. One of our tasks was to move him away
from that issue and convert him to the tax credit. He wasn't real
excited about it initially, but he was gracious enough to do it, and I
think it was one of the reasons we were able to get the credit that we
did.

This year, we hope to raise the maximum annual income to $45,000.
We're reasonably confident that we're going to be able to do that.
Although Governor Jessie Ventura has come out repeatedly against the
vouchers, he wants to raise the limits on the tax credit legislation.

Father David McCauley is the executive director of the Minnesota Catholic
Conference and public policy liaison to other faith communities. He has served
in a variety of ministries in the dioceses of Grand Forks, Jamestown, and Fargo,
North Dakota. He has been an associate pastor, pastor, high school and hospital
chaplain, and campus minister.
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VouchersA Federal
Constitutional Review
Mark E. Chopko

There is a tendency in American society to
recycle everything, especially styles and ideas: "What is old is new
again." Most often the reality of this tendency is materialized in
matters of fashion and taste. Skirt lengths and tie widths change.
Tastes change. Witness the cigar craze of the 1990safter cigars had
all but vanished from the American scene by the 1970s. Cycles are also
seen in politics and political movements. There is a certain ebb and
flow to American life, even in such relational things as the nature of
the interaction between public institutions.' One such interaction is
the subject of this discussion: the relationship between religion and
government. These two public institutions each have their own spe-
cific place in this society. Yet, they share much in common, especially
interests promoting the public welfare in matters such as health care,
social services, and education.

It is not such a bad thing, this cyclical ebb and flow in American
political life. Our institutions are made up of people. People and
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systems are dynamic. The dynamism in our lives reflects our theory
of political systems. Our Constitution stakes the American people to
goals with few details as to how to achieve those goals and tolerates
a certain range of give and take between the institutions of govern-
ment, non-governmental institutions, and the people whom they serve.'
Whether the Constitution prevails, as indeed it has for more than two
centuries, continues to be tested by the lived expectations of people,
measured by the values set forth in that document. The results reached
by our constitutional institutions, the Congress and the Supreme
Court in particular, must reflect the real needs of real people at the
present time, as they did in the past, and must in the future.

In the relationships between religion and government, our Con-
stitution gives few signposts as to how to regulate these interactions.
The framers wrote religion clauses in our First Amendment, which
provide that "Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof."' Into these sixteen
words, our framers poured several centuries of their own experiences
about what was good and what was bad about religion and govern-
ment, but they left their interpretation and application to the courts.
Most of our current constitutional interpretation of the religion clauses
is scarcely more than fifty years old. Only since the 1940s has the U.S.
Supreme Court been systematically involved in explaining and inter-
preting this text.' Even so, the Court's jurisprudence has gone through
periods of fluctuation, a period of relative isolation and separatism,
a period allowing for more interaction, and then another period of
relative separationism.5 The Court is sensitive to its constitutional
duty but yet seems to struggle, as indeed we all do, with the appro-
priate relationship between religion and government. The Supreme
Court is also sensitive to the view that there is no unified vision that
pervades its jurisprudence. Indeed, after more than two centuries,
including significant developments in the last fifty years, the Supreme
Court is still struggling to demarcate constitutional territory accord-
ing to reliable and authentic boundaries.6 On this landscape, one must
proceed with caution in evaluating an important public policy ques-
tion of whether the state may provide vouchers or certificates to
parents to allow parents to pay the cost of their children's education.

For purposes of our discussion, as well as for the larger public
policy debate, the Constitution seems to be relevant only when reli-
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gious schools are involved in a choice or voucher program. The
stumbling block is a pair of 1973 Supreme Court decisions, Committee
for Public Education v. Nyquist7 and Sloan v. Lemon,' both invalidating
public assistance programs directed at parents who had already en-
rolled their children in private religious schools. Critics of educational
choice often argue that any voucher or certificate program is just
another device through which religious schools seek public funding.9
This view persists despite the fact that, in the late 1990s, the political
reality is far different than it was in the 1960s and 1970s when the first
education assistance programs were litigated. Although the constitu-
tional text and mandate are the same, the reality is that private indus-
try and leading economic theorists have both pointed out the short-
comings in public education, which they believe
would be mitigated by expanding the range of com- Although the idea of

petition between schools through certificate or vouchers or certificates

voucher programs.") Although the idea of vouch- has been under con-
ers or certificates has been under consideration for sideration for several
several decades, the involvement of private eco- decades, the involve-
nomic and industrial entities as their champions is ment of private eco-
new. The old has become new again. nomic and industrial

It is the premise of this paper that voucher or entities as their cham-
certificate programs for parental choice can be con- pions is new
stitutional. Not every program may be constitu-
tional and the precise parameters of facts and circumstances will vary
case by case. However, enabling parents to exercise this kind of choice
is not presumptively unconstitutional. The ultimate result, which is
facts and circumstances dependent, will rely more on actual design
than on hypothetical or anticipated implementation. It already seems
well established that the Supreme Court will validate, in a proper
case," a program which is broadly-based, neutrally-available to all
parents without regard to religious affiliation of a broad range of
schools, that supports education, and creates no incentive for or against
religious schools. This paper will review the federal constitutional
dimensions of the current debate.12 In the end, this paper concludes
that the constitutional debate about whether voucher programs exists
as a means of subsidy for religion is a red herring. It is an interesting
and diverting issue, but one which distracts the body politic from the
larger more important public policy questions which must be faced
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as one considers a voucher or certificate program, including, ulti-
mately, whether education will be strengthened through such a pro-
gram in an individual situation. This article concludes that they can
be.

Constitutional Considerations
Whether the Supreme Court applies as the benchmark precedent

the "Lemon" test" or the lessons of history, the Court seems ready to
confirm that programs allowing parents to choose a school, including
a religious school, that is best suited for their child will be constitu-
tionally valid if that program is broad, defined without reference to
religion, generally available to all parents, and creates no incentives for
or against religious schools. The validity of the program will be
assessed on the basis of its design and not on whether and to what
extent parents actually use the program or even whether those who
use it actually choose religious schools. It is simply not contrary to
constitutional text or Supreme Court interpretation of that text to
preclude the participation of religious schools in a broadly-based
educational program that maximizes individual parental choices. That
an individual parent might choose a religious school, when the pro-
gram is broad, freely available, and creates no incentive to choose such
a school, is not unconstitutional under the U. S. Constitution.

A. Background
The Supreme Court did not address the portion of the federal

religion clauses relevant to our discussion, the prohibition on "re-
specting an establishment of religion" for most of our constitutional
history.14 In 1947, in Everson v. Board of Education, the Court offered
its first construction of the clause involving religious schools, ruling
by a 5-4 margin that the provision of bus transportation to parents
whose children attended religious schools was not unconstitutional."
Providing direct public financial support for religion was proscribed,
the Court opined, but that prohibition did not extend to broadly
available programs offering bus transportation, which was ruled as
assistance to parents to aid in their own parental duties." By contrast,
in 1948, in McCollum v. Board of Education," the Supreme Court ruled
that a program by which religious education was provided on the
premises of public schools was unconstitutional. The difference in
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program and approaches is fairly evident. The Court is concerned
about providing religious instruction at public expense. That is dif-
ferent from providing parents with the means that they need in order
to make realistic educational decisions."

In the 1950s and 1960s, the Court was the scene of struggles about
ridding the public schools of all religious influences. In 1953, the
American Council on Education warned that this approach would
ultimately undermine religion as an important spiritual and social
force in the United States, teaching students, ultimately, that religion
has nothing to do with important questions of
daily life.'9 However, the separation of religion It is simply not con-
from the public schools in the 1960s did not end trary to constitutional
the debate about the proper relationships between text or Supreme Court
government and religion.2° Litigation continued

interpretation ofLemon
systematically aimed at invalidating all programs
of governmental assistance to private religiously

to preclude the partici-

affiliated schools and their students, with mixed pation of religious
schools in a broadlyresults.2'

As the Court struggled to define the proper based educational
relationship between religion and government, in program that maxi-
a particular case regarding property tax exemption mizes individual pa-
for religious institutions, the Court focused on the rental choices.
principle that the establishment clause language
was designed to avoid: "sponsorship, financial support, and active
involvement of the sovereign in religion."22 This regime did not
mandate a hermetic separation between religion and government,
avoiding all interactions between the two, but rather was pragmatic.
Each interaction would have to be evaluated on its own merits. The
Court was not prepared to say that being religious presumptively
disqualified an individual or an institution from participating in public
programs. That would smack of religious bigotry. Rather, the court
explained through a series of cases that it could not support religiously
affiliated education because it found the schools "pervasively sectar-
ian."23 In this way, the Court asserted that it was impossible to separate
the religious function from the secular educational functions in reli-
giously affiliated primary and secondary schools. Although not every
school would be so disqualified, and the Court avoided saying the
religious motivation was the problem, it was willing to presume that
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most primary and secondary education is conducted in a religious
setting that had, as a coequal purpose, the religious formation of the
student, which evidently included proselytization during mathemat-
ics, American history, and English.

Although the labeling of religiously affiliated primary and sec-
ondary schools as "pervasively sectarian" struck many as the same kind
of bigotry the Court presumably tried to avoid," the label and the
precedent stuck. The Court tried to avoid any assistance which would
provide direct and substantial support for the religious mission of
schools. At the same time, the Court recognized that aiding secular
studies, to the extent that they could be separated from the religious
functions, was constitutionally valid. Thus, the provision of publicly
selected and funded textbooks for secular subjects in private schools
could be provided." Such books could even include atlases, but globes
could not be constitutionally provided.26 By the late 1990s, the Court
had generated a substantial body of case law which distinguished
direct aid (unconstitutional)27 from indirect aid (constitutional) even
when it took place in and around religiously affiliated primary and
secondary schools or in scholarship or tax assistance programs. An
evaluation of these cases provides the stepping-stone for the conclu-
sion about the potential constitutionality of voucher programs that
offer parents a range of educational choice which includes religious
schools.

B. Relevant Supreme Court Precedent
Since it began to adjudicate in this area of law in 1947, the Su-

preme Court decided that direct state assistance to religiously affili-
ated schools was unconstitutional where it had the substantial effect
of direct aid to the religious mission of the schools. Striking down
programs designed to supplement teacher salaries and provide direct
cash grants to schools from state legislatures as unconstitutional, the
Court found that there was no way to assure that state assistance
remained exclusively in secular education without substantial and
detrimental state oversight of religious schools. Conceding that the
state might be able to have legitimate interests in supporting secular
education, the Court found that secular education components in
primary and secondary schools were inextricably intertwined with
religious components such that direct aid was unconstitutional.28 It
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had the "primary effect" of directly and substantially assisting the
religious mission of the schools.29 Undeterred, state legislatures re-
sumed the process of attempting to provide public assistance to reli-
giously affiliated schools. In 1973, the next such case reached the
Supreme Court which, by a 6-3 margin, ruled that assistance chan-
neled through the parents to the religious schools was unconstitu-
tional. Reviewing a New York program (Committee for Public Educa-
tion v. Nyquist)" and a Pennsylvania program (Sloan v. Lemon),31 the
Court believed these programs to be legislative subterfuges in which
public money was "laundered" indirectly through parents, aid that had
been constitutionally forbidden in the 1971 decision."

It is important to note what the Court held and what it did not
hold. Looking to the legislative purpose, for example, in Nyquist, the
Court found that the legislature had a valid "secular purpose" for
providing educational assistance to parents of children attending el-
ementary or secondary nonpublic schools," the vast majority of which
were religiously affiliated.34 The New York legislature had found, for
example, that its program was supporting pluralistic educational
choices, the right to select among alternative educational systems, and
the need to insulate public school finances from the flood of nonpublic
school students should the nonpublic schools fail." In other words,
the legislature recognized that parents of children attending nonpublic
schools, the vast majority of which were religiously affiliated, saved the
rest of the taxpaying public a substantial tax burden by footing their
educational expenses themselves (in addition to paying for public
schools through taxes). By relieving parents of part of the financial
burden of attending nonpublic schools, the state believed that it was
saving itself resources.

Looking to the effect of such assistance, the Court found that "the
controlling question here, then, is whether the fact that the grants are
delivered to parents rather than the schools is of such significance as
to compel a contrary result.'36 The Court concluded it was not. The
Court found that the legislative action was targeted to provide parents
with unlimited and unrestricted assistance to attend religious schools.
Although drafted for parents whose children attended
"nonpublic schools," the law could not avoid the fact that most of the
nonpublic schools were religiously affiliated." Thus the Court con-
cluded that "the effect of the aid is unmistakably to provide desired
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financial support for nonpublic sectarian institutions."38 Following
closely on the heels of the 1971 direct aid decisions, the Court had little
hesitancy in striking down the programs as unconstitutional. In
Nyquist, the Court emphasized that "if the grants are offered as an
incentive to parents to send their children sectarian schools," the
establishment clause is violated." It did not matter for constitutional

purposes that the state programs only subsidized a
portion of the day or that an argument could be
made that the state assistance could reasonably be
statistically assumed only to account for the portion
of the education dollars spent on secular subjects.4°

Nonetheless, the Court reserved an important
question for future decision. It found that it "need
not decide whether the significantly religious char-
acter of the statute's beneficiaries might differenti-
ate the present cases from a case involving some

form of public assistance (e.g., scholarships) made available generally
without regard to the sectarian-nonsectarian, or public-nonpublic,
nature of the institution benefited."'" That important reservation is
the critical distinction of Nyquist from later cases following allocating
benefits to a class of potential recipients far broader than the situation
presented in 1973.42 From this case, one takes the lesson that the Court
is more concerned about design of the program and the broad intent
of those who frame it rather than concern itself with the actual imple-
mentation of the program.43

In 1983, in Mueller v. Allen, the Supreme Court reviewed a Min-
nesota tax deduction program for educational expenses, available to
parents of both public and nonpublic school children. The program
allowed parents to take deductions for educational expenses capped
at a statutorily set dollar amount." In Mueller, the Court rejected an
establishment clause challenge, even though perhaps ninety percent of
the actual financial benefit of the implementation program went to
parents whose children attended religious schools. The Court noted
that the statute permitted "all parents" to deduct their children's ex-
penses whether those children attended public or nonpublic schools.45
It was also important that, under the Minnesota program supported
by the broad state taxing authority, the tax benefits were utilized by
individual taxpayers themselves as they saw fit.46 The Court was
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moving away from Nyquist. Citing footnote 38 in Nyquist, Mueller
emphasized the breadth and availability of the deduction, based on
actual expenditures, subject to verification though the tax system.47
The Court recognized that "financial assistance provided to parents
ultimately has an economic effect comparable to that of aid given
directly to the schools attended by their children."48 But the money
is expended by the parents, not by the state, through "numerous
private choices of individual parents."49

Three years later in Witters v. Washington Department of Services
for the Blind,50 the Court emphasized the new branch of its establish-
ment clause jurisprudence. The state of Washington provided a broad
scholarship program to all post-secondary students contingent only
on the facts that (1) they were disabled and (2) that the aid would be
spent at an accredited educational institution. Mr. Witters chose to
spend his educational assistance at the Inland Empire Bible College in
order to become a minister. The state courts ruled that the provision
of this aid was unconstitutional on federal grounds thus precipitating
the Supreme Court review.

It was plain to the Supreme Court that the legislative program
under review had a valid purpose, to assist disabled citizens.51 The
Court evaluated what it called the "more difficult" primary effect issue,
by beginning that it is "well settled that the establishment clause is not
violated every time money previously in the possession of a state is
conveyed to a religious institution."" This remarkable conclusion,
made without citation of authority," allowed the Court to construct
alternative situations: one where a state employee donates his entire
payment to a religious charity and one where state assistance is chan-
neled directly to a religious institution. The former situation, the
Court easily concluded, was proper in that the money flowed to the
religious institution because of a genuinely independent choice of the
recipient. The Court assumed that the constitutionality of that situ-
ation was simply beyond question.54 In resolving the primary effect
issue, the Court decided whether the allocation of scholarship money
was more closely tied to this unquestionably constitutional situation
or simply was a grant of cash assistance to a religious school. The
Court concluded it was like the former.

Central to the Court's inquiry was the fact that the assistance was
paid directly to the student who transmits it to the educational insti-
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tution of his or her choice. "Any aid provided under Washington's
program that ultimately flows to religious institutions does so only as
a result the genuinely independent and private choices of aid recipi-
ents."55 There was no way in which the Court was prepared to conclude
that the aid was "skewed towards religion."56 It was likewise "not one
of the ingenuous plans for channeling state aid to sectarian schools
that periodically reach this Court."57 By providing a range of educa-
tional choices to grant recipients, the Court found that there was no
invalid assistance to religion. The program was designed to operate
on a religiously neutral basis.

Most importantly, for purposes of evaluating school voucher
programs in current constitutional circumstances, the Court consid-
ered the constitutionality of the program as a whole. It did not focus
on any one aspect of it, or even the number of students who were
devoting their scholarships to ministry programs or other similar
programs. Rather, the Court viewed the program in its entirety. It was
a neutral, broadly available state program to help defray educational
expenses of any disabled student, and it created no incentives to
choose any one program over another, religious or not."

Both Witters and the next case in this line, Zobrest v. Catalina
Foothills School District,59 relied on footnote 38 in Nyquist to distin-
guish state programs targeted at providing educational assistance to
parents who choose religiously affiliated schools from broad, neutral
programs in which religious schools may (or may not!) be the site of
aid recipients.° The program in Zobrest was the federally supported
Individuals with Disabilities Education Act (IDEA),6' which provided
for federally and state supported special educational assistance to
qualified disabled students who were properly enrolled in accredited
educational institutions. The Catalina Foothills School District told
Jimmy Zobrest's parents that it would provide the educational assis-
tance in any educational environment except for a religiously affiliated
school.62 The constitutional challenge followed.

The Court had little trouble upholding the constitutionality of the
provision of IDEA assistance to Jimmy Zobrest. It found that the
assistance was available to the disabled child "without regard to the
sectarian-nonsectarian or public-nonpublic nature of the school the
child attends."63 IDEA places no restrictions on the schools that
parents may select. Under the facts of the case, the government would

161 '7;



Legal History of Vouchers: A Federal Constitutional Review

pay the cost of educational assistance made necessary because of the
special needs of the child. The IDEA program was neutral, and it was
broadly available to all parents regardless of the education institution
choice. It created no financial incentives to choose a religious over a
public school. Any resulting educational assistance was the result of
the parent's genuinely independent decisions rather than a state sub-
sidized or encouraged one."

Implicitly conceding the validity of the reasoning in Mueller and
Witters, the school district argued that the case was distinguishable on
the grounds that a public employee would be physically present in the
sectarian school.65 The Supreme Court rejected the argument that the
assistance to the Zobrest family was "an impermissible direct subsidy"
of a religiously affiliated school. The Court noted that IDEA assis-
tance did not subsidize the religious functions of the parochial schools.
Whether that language signals that the U. S. Supreme Court will
validate other kinds of similar programs (like the Milwaukee pro-
gram), of course, remains to be seen. However, if the Court continues
to emphasize the design of the program under Zobrest, the Court
would sustain a broadly based voucher or certificate program in which
all parents have a stake.66

In 1997, the Court confirmed this recent series of decisions in a
reversal of Aguilar v. Felton67 in Agostini v. Felton.68 The Elementary
and Secondary Educational Act of 1965 was a cornerstone of Lyndon
Johnson's Great Society Program and provided that children residing
in low-income areas who were educationally deprived could qualify
for remedial assistance in English and mathematics at public expense
regardless of the school that their parents chose for them.69 That
program had been provided on the premises of nonpublic, including
religiously affiliated, schools until 1985. In 1985, in Aguilar, the Court
ruled 5-4 that the program was unconstitutional. In reaching this
result, the Court relied on a series of unsubstantiated presumptions,
not sustainable on the record, about the nature of the program and
a supposed tendency of public employees to be affected by a "perva-
sively sectarian atmosphere" and to promote religious messages, not-
withstanding the fact that they were public employees paid to teach
only English and mathematics. Twelve years and many millions of
dollars later,7° the Supreme Court reconsidered the matter, acting on
a motion by New York City to be relieved of the injunction entered
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in 1985. By the same 5-4 margin, the Court reversed Aguilar and
indicated that, indeed, its establishment clause outlook had changed.71

The Court flatly rejected the proposition that "any and all public
aid that directly aids the educational mission of religious schools
impermissibly finances religious indoctrination, even if the aid reaches
such schools as a consequence of private decision making."'" Rather,
the Court confirmed that more recent cases undermined these as-
sumptions. Although the Court did not depart from its doctrinal
guideposts in evaluating the constitutionality of programs,73 the Court
noted that its "understanding" of the criteria used "to assess whether
aid to religion has an impermissible affect" has certainly changed.74
Relying on Witters and Zobrest, and footnote 38 in Nyquist, the Court
noted that it did not adhere to a bright line rule that any or all

aid that directly aids the educational function of reli-
gious schools is invalid."" The Court found that the public assistance
was made available to qualified individuals and that assistance found
its way indirectly to religiously affiliated schools "only as a result of the
genuinely independent and private choices of individuals.""

The Court concluded that the nonpublic schools in Agostini, like
the Catholic school in Zobrest, would not have provided the remedial
or special educational services on their own. Thus, the public services

did not relieve the schools of "costs they otherwise
would have borne in educating their students.""
Nonetheless, the Court went on to note that no
public funds had found their way into the financial
accounts of religiously affiliated schools, comparing
Committee for Public Education v. Regan.78 Nor was
the Court "willing to conclude the constitutionality
of an aid program depends on the number of sec-
tarian school students who happen to receive the
otherwise neutral aid."79

What is most important for purposes of this
discussion is that the Court reversed the series of
presumptions relied on by the Supreme Court and
lower federal and states courts to invalidate a num-

ber of state and federal educational assistance programs. The Court
confirmed that it would, henceforth, rely on the record of facts and
circumstances to determine whether an unconstitutional effect of

The Court confirmed
that it would continue
to evaluate programs
based on whether they
were religion neutral,
generally available to
a broad class of ben-
eficiaries, supportive of
a public function, and
available without in-
centives for or against
religious schools.
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assistance to religion actually occurred from a challenged public pro-
gram. The Court confirmed that it would continue to evaluate pro-
grams based on whether they were religion neutral, generally available
to a broad class of beneficiaries, supportive of a public function, and
available without incentives for or against religious schools.8°

C. State Decisions Diverge
In two key decisions, state courts divided over federal constitu-

tional issues.
The Ohio legislature found that parents in the Cleveland school

district were deprived of adequate educational alternatives. The Ohio
legislature provided that low-income parents could choose alternative
public and nonpublic schools, including religiously affiliated schools,
for the educational assistance of their children. In addition, as de-
signed, the legislature provided that parents could choose a certificate
for an alternative school or choose a public school assistance program
which provided tutors and other educational assistance directly to
them to supplement the free public education. An equal number of
scholarships and tutorial grants was to be made available." A state
trial court judge in Franklin County, Ohio upheld the program against
the constitutional challenge.82 An intermediate court reversed, finding
that the program, as applied, was unconstitutional."

The court segmented the program into pieces and reviewed only
the piece designed for parents who desired to choose alternative schools
to the Cleveland Public Schools. It found that the scholarship pro-
gram for alternative schools was weighted in favor of religious schools
because the suburban public schools had decided not to participate
in the program." The court said that the legislature's program was
flawed, creating a financial impact in favor of religiously affiliated
schools." Because the legislature could have forced suburban public
schools to participate in the program and did not, the court concluded
the Cleveland scholarship program did not provide a full range of
educational alternatives. The court also presumed that the educa-
tional benefit would flow to religiously affiliated schools instead of
parents." Therefore, the court assumed that religious schools would
be the primary beneficiaries in this program, ignoring the important
facts and circumstances that the legislature had specifically balanced
the number of parents seeking vouchers against the number of parents
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selecting public school tutorial grants in the program design!' The
case is now pending in the Ohio Supreme Court. It seems doubtful,
given the strength of the U.S. Supreme Court decision in Agostini v.

Felton, that the intermediate Ohio decision could withstand federal
constitutional analysis."

The other key constitutional decision was reached by the Supreme
Court of Wisconsin in June 1998. In Jackson v. Benson,89 the court
ruled that the Milwaukee parental choice was constitutional, relying
in part on the fact that religiously affiliated private schools were part
of the range of educational choices available to low-income Milwau-
kee parents. The court's decision is important not only for the result
it reaches, but also for the substantial care exercised by the majority
in evaluating relevant precedent, especially analyzing the facts and
circumstances that would be important to any decision on further
review." It will be reviewed in detail.91

After restating the relevant U.S. Supreme Court cases (discussed
in Part B, above), the Wisconsin Supreme Court applied the U.S.
Court's criteria to the Milwaukee Parental Choice Program. The court
concluded that the amended Milwaukee Parental Choice Programwas
constitutional. "First, eligibility for benefits under the amended [pro-
gram] is determined by neutral, secular criteria that neither favor nor
disfavor religion," and aid "is made available to both religious and
secular beneficiaries on a non-discriminatory basis."92 All lower-in-
come parents were eligible to participate in the program and were
entitled to an equal share of the per-pupil public aid regardless of the
school they chose to attend. Parents were therefore able to select the
educational opportunities that they deemed best for their children.93
"Second, under the amended [program], public aid flows to sectarian
private schools only as a result of numerous private choices of the
individual parents of school-age children."94

The court rejected, as unpersuasive, the argument that most of the
financial benefit of the program would flow ultimately to religiously
affiliated schools. Citing Rosenberger and Mueller, the Wisconsin
Supreme Court focused on the benefit flowing to the beneficiary, not
on the money actually expended by the government, confirming the
precedence of design over utilization.95 The program was evaluated
by the court "as a whole." Relying on Justice Powell's concurring
opinion in Witters,96 the court recognized that the parents had the
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ability to choose from a broad array of educational alternatives, in-
cluding "Milwaukee district schools, magnet schools, charter schools,
suburban public schools, trade schools, schools developed for stu-
dents with exceptional needs, and now sectarian or non-sectarian
private schools."97

In its application in Wisconsin, that Supreme Court concluded
that the relevant standards of the U.S. Supreme Court focus on design
over utilization. The program provided a broadly available, neutrally
defined benefit that did not create incentives for or against the atten-
dance at religiously affiliated schools. The U.S. Supreme Court has not
definitively ruled on this matter, and there is a measure of ambiguity."
However, as interpreted in Jackson v. Benson, the fact that the educa-
tional programs were not "supplemental" did not warrant a different
decision.99

In sum, the work of the Wisconsin Supreme Court confirms that
indirect assistance programs such as vouchers have a valid purpose:
to enhance the educational choices of parents and support parents in
their most fundamental role of education. They have a valid indirect
effect in that money flows to religious providers (or non-religious
providers) based entirely on the independent and private choices of
the parents. Using the touchstone provided by the Supreme Court in
Walz, vouchers provide no "sponsorship, financial support, or active
involvement of the sovereign in religious activity."100

D. Historical ConsiderationA New Test
The Supreme Court has regularly insisted that history and expe-

rience form the only reliable guide to the interpretation and applica-
tion of the establishment clause."' Unfortunately, consideration of
history and experience often produces as many disagreements on the
Court as does the consideration of the proper testi° Although these
disagreements are not probative on the ultimate questions, they are
better than simply incanting language by Thomas Jefferson or James
Madison or elevating a metaphor into a constitutional talisman.
Jefferson's reference to a "wall of separation" between religion and
government is one such example. As the Court said, "the concept of
a wall of separation is a useful figure of speech...but the metaphor
itself is not a wholly accurate description of the practical aspects of
the relationship that in fact exists between church and state.""3 Like-
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wise forgotten in the disputes about the interpretation of the religion
clauses is that the clauses themselves were political compromises forged
by persons of different cultural, religious, and regional experiences.
No one or another view in fact predominated. Although it is beyond
the scope of this paper to detail the history of the drafts and negotia-
tions that led to the wording of the religion clauses,104 the process of
compromise that resulted in the establishment clause seems to indi-
cate that it was designed to prevent Congress from establishing or
favoring a national religion and to prevent Congress from interfering
with state policies concerning religion. The framers of the Constitu-
tion, however, "had no fear or jealousy of religion itself, nor did they
wish to see us as an irreligious people... "105

History and experience indicate that, although the establishment
clause was intended to prohibit the preference of one religion over
another, it did not forbid any assistance, regulation, or other interac-
tion between religion and government.'06 The religion clauses reflect
the experience of their framers that an officially preferred or nation-

ally established religion (and actions that tend to-
wards that result) generate religious intolerance and
infringe upon religious liberty.107 However, the es-
tablishment clause was not meant to drive a wedge
between religion and government but to avoid rela-
tionships between the two which pose a realistic threat
of impairing religious liberty. 108 While one of the
purposes of the religious clauses is to protect per-
sonal religious liberty,'" it is also well established
that another was to preserve the integrity of religious
and governmental institutions."° The federal struc-
ture protects public and religious organizations from
interfering with each other."' Thus, there are two
principal dangers reflected in the insistence, under
the establishment clause, that religion and govern-

ment be separate: the loss of political and institutional autonomy, and
the loss of personal religious liberty if the two were joined."' The loss
of institutional autonomy was not feared just for the consequences for
personal religious liberty, but "equally feared because of its tendencies
to political tyranny and subversion of civil authority.""3 It is impor-
tant, therefore, that religion and government each be independent and
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autonomous because they have different roles. However, they also
interrelate because together they share important responsibilities with
deep roots in our national traditions.

Any interpretive guide to the religion clauses would have to be
properly reflective of their generative history and the values that their
framers intended, while being capable of consistent application in
contemporary circumstances. Elsewhere, this author has reflected on
the history and the meaning of the religion clauses and attempted to
outline an approach to the consistent application and interpretation
of these important constitutional principles.' 4 In brief, this approach,
called Intentional Values, respects that tradition and would evaluate
voucher proposals in this manner. The analysis would determine
whether the program itself (1) threatens the religious liberty of the
persons involved in the program or (2) undermines the institutional
autonomy of the organizations of government or religion which would
be involved in this project.

Because of its sheer size, the government has undertaken most of
the tasks historically once part of the church (like education and
welfare), in a sense relegating churches (even the larger ones) to the
margins. But no one would dispute that both church and state have
an historical and legitimate interest in these areas that are common
to our national life. Likewise, no one would seriously dispute that each
approaches these aspects of the common good from different moti-
vations: government because of its responsibility to its citizens and
churches because of their self-understanding based on religious prin-
ciple.

Where we contend with each other is over the drawing of lines to
keep church and state separate. Most conflict is over how best to
demarcate shared interests. For example, a voucher program tacitly
recognizes that both governmental and religious institutions have
educational missions. Both have schools directed towards providing
a basic education and the skills needed for life. Allowing both to
compete on equal footing by enabling each citizen, regardless of re-
ligious outlook or motivation, to select the educational program best
suited to his or her child in no way undermines the autonomy of each
institution. They are simply competitors, not dominators one over
another. Each respects the other's roles in the society. At the same
time, it would be difficult for a person who chooses to participate in
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the voucher program to contend that his or her religious liberty is
impaired because of the existence of the program."' Indeed, each
parent would be able to select the program that would be consistent
with their own sense of value and purpose. By definition, religious
liberty would not be impaired. Under this approach to church/state
relations,"6 vouchers are plainly constitutional.

Mr. Chopko is general counsel of the National Conference of Catholic
Bishops and the United States Catholic Conference, Washington, DC. He is a
graduate of the University of Scranton and the Cornell Law School. His more
than two dozen articles address a variety of topics including church-state affairs,
constitutional biomedical issues, and liability issues. In 1996, he served as
advisor to the Vatican Delegation to the International Conference on the Regu-
lation of Religion under Constitutional Law in Warsaw, Poland.

The views expressed in this article are of the author and not necessarily the
views of the Conference or any of their member bishops. The author greatly
acknowledges the assistance and support of John A. Liekweg, Esq.

Notes for Legal History of VouchersA Federal Constitutional
Review

In law, for example, as law is a human creation and is administered
along broad lines, there is a cyclical quality. In December 1998, for example,
Exxon and Mobil announced plans to merge to create the world's largest
petroleum company. "Exxon and Mobil Announce $80 billion Deal," N.Y.
Times, Al (Dec. 2, 1998). These companies were created when their com-
mon predecessor, Standard Oil, was "busted" in the early twentieth century
by government anti-trust regulators. Although approval was not automatic,
that such an endeavor could even be imagined reflects current economic and
regulatory conditions.

2 The purpose of the U.S. Constitution, as described in its Preamble,
includes the preservation of "domestic tranquility." No one defined how
specifically each difficult public question would be resolved. However, by
committing the nation to a structure for governance and a legal process and
then adding a list of basic liberties, the framers got us started.

U.S. Constitution, First Amendment.
4 E.g., Phillip Johnson, "Concepts and Compromise in First Amendment

Religious Doctrine," 72 Cal. L. Rev. 817, 817 and n. 2 (1984).
One commentator refers to this phenomenon as a cycle of establish-

ment and dis-establishment. Mark Silk, "A New Establishment?" Religion in
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the News, p. 3 (Trinity College Program on the Media and Religion, Fall

1998).
Indeed, the Court is subject to the legitimate criticisms whether there

is no test, one test, or several tests by which reviewing courts should adju-
dicate disputes involving religion and government. See discussion, infra at
13 and 100. In Capital Square v. Pinette, 115 S. Ct. 2440 (1995), the Court
divided between Justice Scalia's plurality opinion offering a "bright line" test
for public displays of religious symbols (p. 2448-49) and Justice O'Conner's
concurring opinion offering multiple tests depending on the circumstance
(p. 2452). The same split divided the seven justices who voted to uphold
Equal Access legislation for religion clubs at public schools in Board of
Education v. Mergens, 496 U.S. 226 (1990) (compare plurality at 250-51 with
concurring opinion at 261).

' 413 U.S. 756 (1973).
413 U.S. 825 (1971).

9 See, e.g., Arval Morris, "Public Educational Services in Religious Schools:

An Opening Wedge for Vouchers?" 122 Ed. L. Rptr. 545, 558-560 (1998)
(seeing support for vouchers as a way for Catholic Bishops to bolster failed

and unsupported schools); Marci Hamilton, "Power, the Establishment Clause,

and Vouchers," Conn. L. Rev. (Forthcoming 1999).
'° One impetus for a new discussion about vouchers in the 1990's is the

state of public education. Numerous attempts have been made to correct
school finance disparities through equalization plans. One commentator
has concluded that "the frequent failure of these plans to achieve their stated

purpose has resulted in citizens across the country instituting lawsuits to
achieve truer quality of educational funding." Christopher Pixley, "The Next

Frontier in Public School Finance Reform: A Policy in ConstitutionalAnaly-

ses of School Choice Legislation," J. Legis. 21, 22 (1998). Frustrated by their
inability to achieve funding equalization, a number of other legislative pro-

grams have moved forward to allow parents a greater range of educational
opportunities allowing for enrollment across public school district lines and

for a range of educational choices that now include magnet schools or
charter schools, most of which are funded through public revenue. E.g.,

Ohio R.C. 3313.974-3313-975. In many programs the parents have been
given access to the per pupil share of the state's educational budget to allow

that parent the ability to spend those resources at the school of his or her
choice. These programs have engendered a great deal of acrimonious debate

and litigation.
" On November 9, 1998, the U.S. Supreme Court declined to hear

Jackson v. Benson, 119 S. Ct. 466 (1998). As discussed below, this author
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believes that the refusal to hear the case reflects a judgment that such
programs are not, per se, unconstitutional. Infra note 91.

12 The paper reviews federal constitutional law only, but state law plays
an important role in the evaluation of certificate programs. Frank Kemerer,
"The Constitutional Dimension of School Vouchers," 3 Tex. F. on C.L. & C.R.
137 (1998) (reviewing state law issues). It has been argued that state laws
that would act to restrain parental choice along religious lines violate the
Free Exercise Clause. Joseph Viteritti, "Blaines' Wake: School Choice, The
First Amendment, and State Constitutional Law," 21 Harv. J. L. & Pub. Poly
657, 660-61 (1998). This proposition is being tested in Massachusetts
courts.

In Lemon v. Kurtzman, 403 U.S. 602, 612 (1971), the Court ruled that
for a law to pass muster under the establishment clause, it must (1) have a
secular purpose, (2) neither advance nor inhibit religion as its primary effect,
and (3) avoid excessive entanglements between religion and governmental
authority. The test evolved from a secular "purpose and effect" rubric in
Walz v. Tax Commission, 397 U.S. 664, 674 (1970), and was thought to unify
the Court's treatment of these issues. It has long been criticized by members
of the Court and by commentators, including this author. Mark Chopko,
"Religious Access to Public Programs and Governmental Funding," 60 Geo.
Wash. L. Rev. 645, 654-60 (1992). The Court at times appeared to steer in
different directions, using history, for example, in Marsh v. Chambers, 463
U.S. 783 (1983), or minimizing its importance, Lynch v. Donnelly, 465 U.S.
668 (1984). The Court modified but retained the test in Agostini v. Felton,
117 S. Ct. 1997, 2016 (1997). Although this author has strongly urged
reformulation of a test, see infra discussion at notes 113-114, the paper will
apply the traditional analysis to voucher programs. See also, discussion at
note 33, infra.

14 Text quoted, supra at note 3.

15 330 U.S. 1 (1947).
16 Id. at 16-17.
" McCollum v. Board of Education, 333 U.S. 203 (1948). Compare

Zorach v. Clauson, 343 U.S. 306 (1952) (upholding released time for off
premise religious education).

's Indeed, the majority notes in Everson that some parents might be
forced to remove their children from religious schools if they were excluded
from bus transportation. 330 U.S. at 17-18.

19 In 1953, in "The Function of the Public Schools in Dealing with
Religion," the Council said (at p.6): "to be silent about religion may be, in
effect, to make the public school an antireligious factor in the community.
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Silence creates impression in the minds of the young that religion is unim-
portant and has nothing to contribute to the solution of the perennial and
ultimate problems of human life." In 1998, the First Freedom Center at
Vanderbilt University assists state school authorities and local school boards
to restore religious ideas and culture in public schools in a constitutionally
sensitive manner. Charles Haynes and Oliver Thomas, Finding Common
Ground (1996).

20 School District of Abington Twp. v. Schempp, 374 U.S. 203 (1963)
(school Bible reading). See also Torcaso v. Watkins, 367 U.S. 488 (1961) (oath
taking).

21 Compare Board of Education v. Allen, 392 U.S. 236 (1968) with Lemon
v. Kurtzman, supra.

22 Walz v. Tax Commission, 397 U.S. at 668.
23 See Lemon v. Kurtzman, 402 U.S. at 616-21. The first use of "perva-

sively sectarian" by the Court is in Hunt v. McNair, 413 U.S. 734, 743 (1973),
distinguishing the colleges in Tilton v. Richardson, 402 U.S. 672 (1971), from
the case law in Lemon. Religiously affiliated colleges are not found "perva-
sively sectarian" by the U.S. Supreme Court because of the different educa-
tional mission, academic freedom of the faculty and age of the student
population. See notes 29 and 80, infra. It is first used in the primary-
secondary context in Wolman v. Walter, 433 U.S. 229, 246 (1977).

24 Richard Barr, "The Supreme Court's Discriminatory Use of the Term
`Sectarian,'" VI J.L. & Politics 449 (1990).

25 Board of Education v. Allen, supra.
26 Compare Wolman v. Walter, 433 U.S. 229 (1977). Numerous other

examples of the inconsistent and erratic results reached in the Court's efforts
to distinguish unconstitutional aid from valid assistance persist. The results,
many commentators think, are more explainable by the doctrinal confusion
in the Court's own jurisprudence rather than by the Court's pragmatic line-
drawing exercises.

27 This is not to suggest that all direct aid to religiously affiliated elemen-
tary and secondary schools is unconstitutional. For example, aid to alleviate
health problems (asbestos abatement) or nutritional concerns (school lunch)
would likely survive a constitutional challenge. See Committee for Public
Education v. Regan, 444 U.S. 646 (1979).

28 Lemon, 402 U.S. at 618-19.
29 By contrast, in 1971 in Tilton v. Richardson, 403 U.S. 672 (1971), the

Supreme Court decided that, because colleges and universities were not
pervasively sectarian, federal and state cash grants' providing of construction
assistance to such educational institutions was not unconstitutional. The
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Court found that it was possible, in those circumstances, to aid the secular
educational mission of the institution without aiding the religious mission.

" 413 U.S. 756 (1973).
31 413 U.S. 825 (1973).
32 Nyquist, 413 U.S. at 785.
33 Id. at 773-74 (finding secular purpose). In all of the aid programs,

the Court found a valid "secular purpose" to strengthen education generally
in most instances, but invalidated the programs as having the "primary
effect" of aiding religion or creating "excessive entanglement" with religion.
This paper will focus on "effects," especially in light of the reformulation of
the Lemon test in Agostini v. Felton.

34 Id. at 768.
" Id. at 764-65.
36 Id. at 780-81.
37 Id. at 783.
38 Id. The Court rejected arguments aimed at defending parents' rights

to educate their children and arguments based on a "reimbursement" theory.
Id. at 786,788.

39 Nyquist, 413 U.S. at 786.
4° Id. at 787. The Court in Nyquist also rejected a Free Exercise argument

based on the fact that the invalidation of the funding scheme made it more
difficult for poor parents to send their children to nonpublic schools. 413
U. S. at 788. Plainly the Court recognizes the impact of its rulings on poor
parents. See Everson, 330 U.S. at 17-18.

41 Nyquist, 413 U.S. at 780, n. 38.
42 In a pair of decisions in 1985, Grand Rapids v. Ball, 473 U.S. 373, and

Aguilar v. Felton, 473 U.S. 402, the Supreme Court invalidated programs
designed to provide remedial education at public expense on the premises
of religiously affiliated schools. The Court made clear that the establishment
clause prohibited "forms of aid that provide direct and substantial advance-
ment of the sectarian enterprise." Grand Rapids v. Ball, 473 U.S. at 393-395.
The Court there noted that where no meaningful distinction could be made
between aid to the student and aid to the school, the aid would be uncon-
stitutional.

' Nyquist, 413 U.S. at 788. This supposition is later confirmed in
Aguilar v. Felton, 117 S. Ct. 1997,2013 (1997).

44 Mueller v. Allen, 463 U.S. 388 (1983).
45 Id. at 398. The Court provided emphasis to the word "all."
46 Id. at 399. Thus, Mueller is distinguished from Nyquist in that the

Muller legislative format was drafted without regard to whether the parents
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themselves chose nonpublic schools or public schools for their children.
47 Id. at 398.
48 Id. at 399.
49 Id. In 1987, Iowa passed a limited tax deduction/tax credit providing

limited benefits to all parents. Its validity withstood constitutional challenge.
Luthens v. Bair, 788 F. Supp. 1032 (S.D. Ia. 1992). An Arizona statute
providing a tax benefit to those who make donations to charitable founda-
tions that provide scholarships to private education was upheld on federal
constitutional grounds in Kotterman v. Killian, P. 2d (Ariz. Jan. 26, 1999) (no.
CV-97-0412SA).

5° 474 U.S. 481 (1986).
s' 474 U.S. at 486.
52 Id.
" For example, the Court could have cited Committee for Public Edu-

cation v. Regan, supra. The Court also was restricting its view to federal
constitutional issues. On remand, the Washington Supreme Court invali-
dated the scholarship on state constitutional grounds and the U.S. Supreme
Court declined to review that decision. 112 Wash. 2d 363, 771 P. 2d 1119,
cert. denied, 493 U.S. 850 (1989). Justice White dissented, urging the Court
to review "important federal questions regarding the free exercise rights of
citizens who participate in state aid programs." 493 U.S. 901 (1989).

54 Id. at 487.
55 474 U.S. at 488. In footnote 4 at that point, the Court distinguishes

Grand Rapids v. Ball. In that case, the Court concluded that there was no
meaningful distinction between aid to the student and aid to the school, a
point not applicable to scholarship programs.

56 Id.
57 Id., quoting Nyquist, 413 U.S. at 785.
58 Justice Powell, joined by Chief Justice Burger and Justice Rehnquist,

concurred specially to note the importance of Mueller v. Allen, supra, for
purposes of the Courts analyses, and reviewed the Minnesota program as a
whole. 474 U.S. at 492. By contrast, the Ohio Court of Appeals in Simmon-
Harris v. Goff, 1197 WL 217583 (Ohio App.), reviewed the Cleveland, Ohio
Pilot Scholarship Program in pieces. Slip op. at *8. Segmenting the program
on review, rather than viewing it as a whole, skewed the Court toward a
finding of invalidity.

59 509 U.S. 1 (1993).
60 Id. at 10; Witters, 474 U.S. at 487.
6' 20 U.S.C. Section 1400, et. seq.
62 963 F. 2d 1190, 1192 (9th Cir. 1992).
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63 Zobrest, 509 U.S. at 10 (internal quotation marks omitted), but the
reference back is plainly to Nyquist, footnote 38.

64 Id.

65 Zobrest, 509 U.S. at 11.
66 In Rosenberger v. Board of Rectors of the University of Virginia, 115 S.

Ct. 2510 (1995), the Supreme Court upheld the payment of state student fees
to a religiously motivated evangelistic student group. There, the student
group enjoyed equal access to state facilities on a par with other clubs.
However, the student fee was not allowed to pay for religiously motivated
proselytizing literature. The University of Virginia seemed willing to provide
assistance to religiously motivated student organizations so long as they did
not actually engage in religious activity. The Court found that the refusal
to allow student fees to be used for this purpose amounted to discrimination
against religiously motivated students. That the Court has been willing to
insist on the broad neutral contours of a program and insist that the pro-
gram not discriminate against students who choose to spend their activity
fees for religiously motivated evangelistic activity, strengthens the conclu-
sion that the Court is more concerned about being even handed and fair,
than about picking one or another viewpoint, especially a nonreligious one.

67 473 U.S. 402 (1985).
68 117 S. Ct. 1997 (1997).
69 See 20 U.S.C. 3804, et. seq., S. Rep. No. 146, 89th Cong., 1st Sess. 4,

12 (1965).
" Aguilar created major logistical and educational problems in deliver-

ing services to school children. Fewer children received poorer services,
despite the infusion of federal assistance to defray structural expenses (like
mobile classrooms). The movement of children exacerbated educational
deficiencies. The Congress spent over $180 million on alternatives to on
premise education to serve a reduced caseload.

71 All of the potential detriment was well known in 1985. Aguilar, 473
U.S. at 531 (O'Connor, J., dissenting). But the equities did not move the
Court to reconsideration; it was the change in the law and only that. Agostini,
117 S. Ct. at 2005, 2007.

72 117 S. Ct. at 2010.
73 As discussed, supra note 13 and infra note 100, the Court modified

its Lemon test rather than abandon it in favor of other formulations.
' 117 S. Ct. at 2010. See note 100, infra.
" Id. at 2011.
76 Id. at 2012 (internal footnotes and citations omitted).
" Id. at 2013.
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78 444 U.S. 646, 657, 659 (1979), upholding a program giving direct cash
reimbursements to religious schools for performing state mandated tasks,
discussed in Agostini, 117 S. Ct. at 2013. See also note 27, supra.

79 Agostini, 117 S. Ct. at 2013. There the Court quoted from Mueller v.
Allen, 463 U.S. at 401: "We would be loath to adopt a rule grounding the
constitutionality of a facially neutral law on annual reports reciting the
extent to which various classes of private citizens claimed benefits under the
law."

80 In a recent Fourth Circuit decision, Columbia Union College success-
fully challenged an adverse decision by the Maryland Board of Public Works
which refused financial aid grants on the grounds that Columbia Union was
"pervasively sectarian." 159 F. 3d 151 (4th Cir. 1998). Columbia Union was
entitled to a trial to determine whether some unconstitutional assistance
actually occurred. Thus, the lower courts are beginning to understand that
the important constitutional questions raised in these circumstances need
to be evaluated first and foremost on the basis of a record of what actually
occurred rather than supposition of what might occur.

" R.C. 3313.975 and 33313.978 (B).
82 Gatton v. Goff, 1996 WL 466499 (Ohio Comm. P1. July 31, 1996).
83 Simmons-Harris v. Goff, 1997 WL 217583 (Ohio App. 1997).
84 Slip op. at *6, *7. The court believed that these parents, without public

schools to choose from, were compelled to pick private schools which were
largely religious in affiliation.

85 Id. at *9.
86 Slip at *10.
87 R.C. 3313.978 (B).
88 For example, the U. S. Supreme Court views the program as a whole,

not in any one or another part. See generally Lynch v. Donnelly, 465 U.S. 668,
687 (1984) (criticizing lower court for viewing religious display in isolation);
Wolman v. Walter, 433 U.S. at 238 n. 6 (refusing to segment review of
textbook program). Viewing the program in Ohio as a whole, it is plain that
the legislature took great pains to balance the public and private benefits
available under the program. Likewise, the legislature was concerned about
satisfying itself that the education was chosen without any incentives for or
against religious schools. The program was broad, available to all parents,
and provided on a religiously neutral basis. Moreover, the court applied a
two factor analysis to determine primary effect analysis that has been modi-
fied in Agostini. Compare slip op. at *4 with Agostini, 117 S. Ct. at 2016.

89 218 Wis. 2d 835, 578 N.W. 2d 602 (1998).
90 The case reached the Wisconsin Supreme Court through a tortuous

165 1-i6



Catholic Schools and School Choice: Partners for Justice

procedural route. The matter was first filed in a state trial court in 1995. By
statute, the state filed an action in the Wisconsin Supreme Court to declare
the Milwaukee program constitutional. The Court divided 3-3 and the
matter was remanded to a trial court for decision. State v. Jackson, 199 Wis.
2d 714, 546 N.W. 2d 140 (1996). The trial court declared the program
unconstitutional under the state constitution only, and that decision was
affirmed on a 2-1 vote in the intermediate appellate court. Jackson v. Benson,
570 N.W. 2d 407 (Wis. App. 1997). The Wisconsin Supreme Court validated
the program on both state and federal grounds, but only the federal consti-
tutional issues will be reviewed here.

91 The U.S. Supreme Court declined a petition for writ of certiorari on
November 9, 1998. 119 S. Ct. 466. Only one justice, Justice Breyer, dissented
from the denial of the petition. Under the Supreme Court rules, it takes four
affirmative votes of justices to review a decision. Although the denial of a
petition has no substantive legal effect, it leaves many to speculate as to the
precise nature of the Court's unwillingness to take up this important con-
stitutional decision.

The voucher issue is precisely the kind of decision that many thought
that the Court would accept for plenary consideration, especially in that the
opponents and proponents of the decision urged the Court to take it up.
Perhaps the Court was concerned that it should allow the experiment in state
voucher programs to continue to build a record of real experience on which
to evaluate these programs. The Court has indicated its willingness to
tolerate a range of state experimentation in other areas such as termination
of medical treatment. Washington v. Glucksberg, 117 S. Ct. 2258, 2275 (1997);
Cruzan v. Director, 497 U.S. 261, 292 (1990) (O'Connor, J., concurring).

This author believes it more likely to conclude the Court believed that
the Milwaukee Parental Choice program was not presumptively unconsti-
tutional. If such a certificate or voucher involving religiously affiliated
schools was unconstitutional, and under no set of circumstances could the
Court conceive of the validity of such a program, the Court should have
granted the petition, reversed the decision of the Wisconsin Supreme Court,
and made plain its constitutional conclusion so as not to encourage other
state legislatures to continue their experimentation in this area. The Court
does recognize its responsibility to avoid a waste of public resources in
unconstitutional experiments. Indeed, one could say that much of the close
scrutiny of aid to education cases and abortion cases in the 1970s was
attributable to the Court's refusal to allow states to waste its resources in
what is considered unconstitutional adventures.

92Jackson v. Benson, 578 N.W. 2d at 617, (para. 42), quoting Agostini, 117
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S. Ct. at 2014.
93Jackson v. Benson, 578 N.W. 2d at 617, (para. 43), citing Davis v. Grover,

480 N.W. 2d 460 (1992).
94 Jackson v. Benson, 578 N.W. 2d at 618 (para. 45). State assistance was

made payable directly to the parents but on a restricted basis whereby they
could only endorse the checks to the selected schools. The only way in which
money would flow to a school is by the individual decision of the parent and
not on any other basis.

95 Jackson v. Benson, 578 N.W. 2d at 619 n. 17 (para.47).
96 In Witters, Justice Powell relied extensively on Mueller v. Allen in

analyzing the Washington program. 474 U.S. at 492 (Powell, J., concurring).
There, he criticized the state supreme court's focus as too narrow, as in
conflict "with common sense and established precedent [citing Walz and
Everson] ."

97 Jackson, 578 N.W. 2d at 618, n. 16 (para. 43).
98 For example, in Agostini, the Court notes favorably that the Title I

program supplements, but does not supplant, the regular curriculum. 117
S. Ct. at 2012, 2013. That language may simply be cumulative to its favorable
constitutional decision, and it does not dictate a contrary result.

99 A memorandum by the Congressional Research Service of the Library
of Congress in "Education Vouchers: The Constitutional Standard" confirms
this analysis. Report #97-50 A (January 2, 1997). This report, issued prior
to the decision in Agostini v. Felton, concludes that "secular use restrictions,"
which have a limiting implication like the language left unevaluated from
Agostini (note 98), "are not constitutionally necessary in indirect assistance
programs." CRS Report, page 6, n. 23.

100 Although Aguilar is dead, Lemon is not. Walz, 397 U.S. at 668. The
constitutional analysis, under Lemon v. Kurtzman as amended in Agostini v.
Felton, looks to a two-part analysis to determine the validity of the program.
The test was made less restrictive. Porta v. Klagholz, 19 E Supp. 2d 290, 302
(D.N.J. 1998). In Agostini the Court indicated that the criteria used in
determining primary effect are three: whether it results in government in-
doctrination of religion, the program defines recipients by reference to
religion, or creates an excessive entanglement in that the states are imposing
burdens on religious institutions. A parental choice program would seem
easily to pass these constitutional hurdles. Although the Court seems deeply
divided about the proper test to apply, it seems that under the current test
held by a majority of the Court, vouchers are constitutional.

'°' E.g., Lynch v. Donnelly, 465 U.S. at 673-76.
102 Compare Justice Souter's opinion in Agostini, 117 S. Ct. at 2020 et
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seq. with Chief Justice Rehnquist's opinion in Wallace v. Jaffree, 472 U.S. 85,
91 et seq. (1984).

103 Lynch, 465 U.S. at 673.
104 See Chester J. Antieau, Freedom From Federal Establishment: Forma-

tion and Early History of the First Amendment Religion Clauses (1964). The
copyright to this text was held by the National Catholic Welfare Conference
and research assistance was contributed by George Reed of the Conference's
legal staff. It is cited and relied on by the U.S. Supreme Court. E.g., Walz,
397 U.S. at 668.

105 S. Rep. No. 376, 32nd Cong. 2nd Sess. 4 (1853) (Appointment and
Compensation of Legislative Chaplains). See also Zorach v. Clauson, 343 U.S.
313 (1952).

106 The examples are well known. The framers of the religion clauses
in the First Congress allowed state involvement with religion, including
payment for chaplains (Marsh v. Chambers, 463 U.S. 783, 788 (1983)), the
Thanksgiving Holiday (id. at 788), and the inclusion of churches in land
grants in the Northwest Territories. See Wallace v. Jaffaree, 472 U.S. at 100
(Rehnquist, J., dissenting).

107 See, e.g., Abington Township, 374 U.S. at 228 (Douglas J., concurring);
Torcaso v. Watkins, 367 U.S. at 490.

108 See, e.g., Lynch, 465 U.S. at 683.
1" I Anson Stokes, Church and State in the United States, 556 (1950).
"° See Abington Township, 374 U.S. at 222.
"'Government neutrality in matters of religion prevents powerful sects

from fusing government and religious functions, and protects the freedom
of religious observance from state compulsion, Everson, 330 U.S. at 15.

112 Lynch, 465 U.S. at 687-88 (O'Connor, J. concurring).
1" McGowan v. Maryland, 366 U.S. 420, 430 (1961).
114 Mark E. Chopko, Intentional Values and to the Public InterestA

Plea for Consistency in Church-State Relations, 39 DePaul L. Rev. 1143, 1163
(1990).

Whether we would allow a third party to objectwho didn't partici-
pate and who had no personal stakeis debatable. Arguments based on
religious liberty in this area often reflect concerns unrelated to the actual
participants. Chopko, "Religious Access," supra note 13.

116 USCC continues to contend for this test to be used by the court. See
Brief Amicus Curiae in Agostini v. Felton, pp. 14-25.
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Symposium Participant Reponses
Mr. Chopko indicated ways in which legislation may be written

to withstand constitutional challenges. In doing so, he raised some
public policy concerns.

Participants were asked to discuss what factors they thought
should be considered when deciding if participation in a voucher
program or another publicly funded program is desirable for a
particular institution. A summation of the questions raised and
factors which participants considered significant follows.

Will those responsible for education systems be required to
revamp their programs in order to attract government funding
or government funded students?
What degree of control by the state will be required?
Is there a way for the school to opt out of the program if the
state regulations or controls are not working for the Catholic
school?
What kinds of regulations come with the funding, and how are
they to be implemented?
Be careful when coalitions are being built: What is the common
ground among participants? With whom will the school be
associated?
Determine whether the provisions of the program are consis-
tent with maintaining the mission of the school.
Acceptance of public funds should always be optional for a
school.
Carefully assess the institutional issues related to personnel,
supervision, curriculum and admissions processes and deter-
mine how the regulations of the public program would affect
them.
No program has everything; we have to be satisfied with less
than perfect.
Thoroughly assess any proposal; the devil is in the details, where
meaning comes from. Differentiate between abstract agree-
ments and actual legislative and regulatory aspects of imple-
mentation.
Make sure the voucher is adequate to cover the per-pupil cost
for a quality education.
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CHAPTER 6

Charting Future
irections

Panel Presentations
At the closing session of the symposium, executive directors of the

NCEA elementary, secondary, and chief administrator departments
and the secretary for education at the United States Catholic Confer-
ence offered their reflections on the symposium and future directions
they envisioned. Their remarks are summarized below.

Monsignor Thomas J. McDade
Secretary for Education, United States Catholic Conference

Almost ten years ago we witnessed the tearing down of the Berlin
Wall. I can still remember President Reagan standing in West Berlin
asking Mr. Gorbacheov to "tear down this wall." It happened so
incredibly fast, and it snowballed. Likewise, I believe it is not a matter
of "if" the wall of opposition to school choice is going to fall, it is a
matter of whenand that when is now. My private conversations
with opponents of school choice in government, the unions, and other
organizations convinces me that they, too, believe it is a matter of
when, not if.
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I believe in school choice as a fundamental right for parents. I
believe school choice is a justice issue of true freedom that allows
Pierce vs. the Society of Sisters and Brown vs. the Board Education to
reach fulfillment.

While I believe in a fully-funded voucher for all parents at all
economic levels, I have concerns, because not every piece of school
choice legislation is a good one. The United States Catholic Confer-
ence has two basic principles it uses to evaluate school choice legis-
lation: 1) it cannot contain provisions that would compromise Catho-
lic identity and 2) it cannot compromise on civil rights.

I am torn by the urgency of children, especially poor children,
trapped in substandard elementary and secondary schools, and I am
concerned about the disinterestedness of our own people who are in
good suburban public school districts who are not directly impacted
and fear that school choice will cause higher taxes. I am concerned
about the subtle, and not so subtle, racism of our people who do not
want "those people" in our schools. Likewise, there are pastors in
suburbs who do not want to stir the waters and believe other issues
in their parish are more important. This is a pastoral issue requiring
ongoing catechesis.

I would like Catholics to approach parental choice from the per-
spective of Catholic culture and teaching as a social justice issue rooted
in the Gospel, in Eucharistic theology, and in liberty and justice for
all.

I believe we can create the opportunities for parental choice to
happen if we tear down the walls that isolate the poor, tear down the
walls that block those with affluence and clout from accepting a
responsibility to the poor and disenfranchised, and tear down the
walls that create a mentality that public schools are the only truly
American schools. When we tear down these walls, we will become
truly free, parental choice will happen, education will improve, and
America will benefit.

Lourdes Sheehan, RSM
Executive Director, NCEA Department of Chief Administrators of
Catholic Education

My observations are colored by, and reflect, my experiences at this
symposium:
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The best-kept secret in the church is local autonomy. Parental
choice will happen at the state and diocesan levels. While there is a
role at the national level, there will not be a lot of action nationally.

In this cause, persuasion will not be accomplished by persuasive
arguments, but by faith in Jesus Christ. Together we must act into new
ways of thinking, but too often we think our way into new ways of
acting.

We can learn from the civil rights movement. Southerners were
not persuaded by arguments of humanity and religion; they were
changed by people like Rosa Parks and Martin Luther King, Jr. We
have all the arguments that we need; we must foster a vision and
conviction that will change persons and attitudes.

We need greater clarity about why we want to work for choice as
a justice issue, and we must develop a common understanding and
language to express it.

We must find a way to promote choice without demeaning public
education; we are not well served by making comparisons between
both sectors.

While Catholic schools are able to educate students for less money,
we need to improve on offering salaries and benefits that are just for
those who work in the schools. If we are advocating that parents are
to have full choice, we need to open up schools across parish bound-
aries and deal with the implications of that for all schools.

Michael J. Guerra
Executive Director, NCEA Department of Secondary Schools

There is a powerful and important choice movement in the na-
tion. We are partners, but are we wise partners? The answer to that
question is larger than our institutional interests.

If we reflect back on previous Supreme Court decisions, the issue
was framed as "parochaid" and reflected the status of our efforts in the
past. Now the momentum has changed; we support the right of all
parents to choose any type of school, including religious schools. Now
our arguments must reflect a passion for parents and kids, and we
must be partners, perhaps junior partners, in the causeand we must
be perceived as good partners.

How should we be partners? We must begin by affirming the
justice of the issue and the rights of parents and kids. We must take
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the moral high ground for parents and kids. We should not abandon
our institutional interests, but don't so focus on them that they trump
parents and kids. There are four categories of institutional interests
that are related to choice issues: Catholic identify, external expecta-
tions, admissions, and finances.

What can and should NCEA do at the national level when most
of the political action is at the state level? NCEA can:

Expand the conversation, increase the breadth and depth, make
the conversation larger (include more school heads), and draw
the Catholic social justice community into the conversation;
Explore the complicated questions, share information and wis-
dom, and determine how information relates to good outcomes;
Encourage one another in determining what is permissible,
possible, and desirable; and
Put a personal face on the movement, stressing stories of fami-
lies and students.

Robert J. Kea ley
Executive Director, NCEA Department of Elementary Schools

The theme of the Catholic marketing campaign during Catholic
Schools Week in 1999 was Catholic Schools: Faith for a Brighter Future.
It reminds us that Catholic schools exist for and with people. In
keeping with Catholic Schools Week, three themes emerge from this
symposium:

1. Partners for Justice for Children. We must continually remind
ourselves and others that that choice is about children; we must
keep the focus on the children out there, and the choice move-
ment must be about working for those children. The NCEA
activities of Catholic Schools Week 1999 brought more than
100 students to Capitol Hill to involve them in the political
process and to put a face on Catholic education to those leg-
islators they met. We need to personalize Catholic education
at the state level as well. The focus must be on civil rights for
all students. Educational choice is a civil rights issue and a
justice issue, an American issue concerned with improving the
educational lot of all children.

2. Partners for Justice for Parents. We need to partner with and
educate all parents to the choice issue; especially we need to
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educate our own Catholic school parents to the nuances of this
issue and how it can benefit them. In the 1998 Phi Delta Kappa
Annual Survey on Schooling, only 75% of private school par-
ents favored school choice. We need to learn why that is so and
work to overcome the real or perceived obstacles to full parental
support on this issue.

3. Partners for Justice for Educational Excellence. Many fear that
accepting public money may impact Catholic identity and the
curriculum of our schools. We need to successfully address that
issue with Catholics and the larger public, assuring them of the
safeguards of constitutional protection. If any legislation would
cause the government to interfere in the internal operations of
a school, it would not survive constitutional challenges.

During the recent papal visit, the Pope remarked that Catholic
schools are of priceless value because they fulfill the dual purposes of
spiritual development and academic excellence. If we maintain the
quality of our schools, we will not be threatened by charter schools,
home schooling, or reformed public schools.

As Jesus blessed the little children, he admonished the adults not
to hinder the children from coming to him. Let the inspiration for
continued efforts in the parental choice in education movement be:
do not hinder the children.

Participant Reflections on the Symposium
Symposium participants were asked to reflect on the experience

of the four days and to offer observations, questions, and directions
to NCEA about where the conversations may continue and what
efforts the association should undertake to move the parental choice
agenda forward. The participants offered the following:

Observations
We'll never get to full and fair parental choice with private
philanthropyit is a short-term means to an end.
Privately funded programs demonstrate the demand for pub-
licly funded programs and should be marketed in public rela-
tions strategy to move the publicly choice agenda forward.
Private programs have the advantage of not being subject to
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legal challenges and of having fewer strings attached than pub-
licly funded programs.
Private programs allow for coalitions to be formed around suc-
cessful efforts.
Successful public and private initiatives have the potential for
improving public schools.
In some areas, charter schools are hurting the local Catholic
school and are seen as unwelcome competition.
Several dioceses would be willing to reopen and use closed
buildings if a voucher program would help families attend. In
inner cities, schools are a surplus; there is a shortage in the
suburbs.
It appears that the buildings and the capital assets are not there.
We would need a large-enough voucher to cover expansion and
construction of new buildings.
Providing just salaries for teachers and affordable tuition are big
concerns.

Questions
Is raising money the issue? If we raise enough, can we do more?
What about the lack of space in current schools?
Do we want to expand our schools to include all who would
apply if given a voucher? Where is the intersection of need and
mission? How do we define need within the mission?
Should the Catholic church accept the responsibility of educat-
ing all of America's children?
Who are we inviting to be part of the conversation? Are school
boards included?
What is being done for lottery applicants who did not receive
a voucher and remain in the public schools?
Can we articulate a vision that will foster effective alliances to
work for choice?

Directions
The challenge is to seek voucher assistance at a level of the actual
cost of tuition. We need to study the relationship of how much
the tuition voucher covers in relation to the true cost of the
education and how the difference is/can be made up.
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In advocacy efforts, we must make sure any voucher is adequate
to cover the per-pupil cost for a quality education, including the
needed capital improvements of inner-city buildings.
Try to avoid selling any more unused buildings; stewardship
should mandate us to lease them instead.
Investigate public bond financing of new construction and reno-
vations to expand capacity.
We need a commitment to provide capacity to accommodate
needs.
There is a need for further research about what active Catholics
think about choice and what they are willing to do to support
it.
Attitudinal changes are needed regarding school choice in the
Catholic community. Racism is a problem and we need to work
at it.
We need to broaden the audience to include other supporters
in an ecumenical dimension.
Seek to collaborate with, and motivate, the leadership of the
African-American community about school choice efforts.
Don't focus just on Catholic schools; empower parents to make
a choice and try to affect change in education all across the
nation; filling the schools is not the issue.
We have demonstrated the success of school choice with private
plans. Now we should regroup our resources to enact structural
change through informed and active grassroots legislative advo-
cacy.
Develop an inside game with lobbyists and an outside game
with grassroots; provide more passionate and determined out-
reach to grassroots.
While focus is at the state levels, NCEA should provide the field
with motivational effortspersonal stories of the success and
failures from the field need to be shared.
NCEA can become a clearinghouse for information about school
choice movements nationwide. NCEA should develop and dis-
seminate material helpful in understanding, promoting, and
selling school choice. Highly successful legislative techniques
like Bucky Badger's Playbook (page 133) and sample successful
legislation should be made available.
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Concluding Remarks

Leonard F. De Fiore
NCEA President

In addition to reviewing the status of school choice in its many
national manifestations during this conference, we focused on iden-
tifying the major challenges in obtaining and implementing programs
of school choice. A major goal of the conference is for the participants,
upon returning to their states and dioceses, to disseminate what they
learned to their colleagues and, with them, to develop plans for ad-
vancing the cause of parental choice locally.

NCEA will follow up directly in two ways. First, we will distribute
the materials and proceedings of the conference in a variety of ways:
print, video, electronic formats, and through presentations at the
convention and regional conferences. The NCEA staff will coordinate
our efforts with others, especially the office for Catholic School Parent
Associations of the United States Catholic Conference, the Knights of
Columbus, and the Council for American Private Education.

During these days of the symposium, it has become clear that we
need to frame the issue properly. Above all, school choice is a justice
issue. Currently, the affluent have school choice, either by their ability
to buy a home in a preferred public school district or by paying tuition
to a private school. What is needed is a mechanism to provide this
same opportunity for the middle class, the working poor, and others.
That mechanism is a government funded program of school choice.
Some deem it the last civil rights issue.

Further, our concern is with the education of all children. We
believe that school choice will make it possible for parents to choose
the school that best suits their children and will provide the impetus
for the improvement of under-performing public schools. As we
heard here, an example of this phenomenon occurred in Albany, New
York, when philanthropist Virginia Gilder offered a tuition scholar-
ship to every student at an under-performing public school. Not only
did more than 100 students accept her generosity, but the public
school district also responded to this competition by launching a
number of major improvements in the school, thereby assisting those
who chose not to leave. I believe this is called a "Win-Win" situation!

Yet, the ultimate success of this conference depends not on what
happened here in Washington during these four days but, rather, on
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how well we follow upfirst, by informing our membership and
others about school choice and, second, by achieving the success of the
plans we develop and implement to bring about school choice for all.

As I said in my remarks at the conference, "What could be better,
educationally, than families that choose schools because they meet
their children's needs and schools that have children in them because
they want to be there? What could be more democratic? What could
be more American?"
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Appendix
Parental Choice in Education:
A Statement by the
National Catholic
Educational Association

The fundamental theory of liberty upon which all government in this
Union reposes excluded any general power of the state to standardize
its children by forcing them to accept instruction from public teachers
only. The child is not the mere creature of the state; those who nurture
him and direct his destiny have the right, coupled with the high duty,
to recognize and prepare him for additional obligations. (Pierce v. So-
ciety of Sisters, 1925)

Catholic educators support the right of parents to choose schools
for their children. This fundamental libertythe belief that "the child
is not the mere creature of the state"was upheld by the Pierce
decision.

Today millions of American exercise the right to choose schools.
This freedom, however, depends on their ability to pay tuition to a
private school or to live in neighborhoods where the public school
system meets the needs of their children.
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While NCEA endorses educational choice for all Americans, it has
a special concern for the children of the poor. These children are our
children, too. Priority should be given to assistance for low and
middle-income families, enabling them to increase educational op-
tions for their children.

The commitment of Catholic educators to economically disad-
vantaged children is reflected by the fact that almost 50 percent of
Catholic schools are located in urban, inner-city and rural areas serv-
ing children from low-income families, and almost 25 percent of the
enrollment is comprised of minority students.

NCEA further believes:

that any campaign to improve American schools must include
a commitment to educational choice;
choice programs must respect civil rights laws;
educational choice can promote academic excellence by foster-
ing basic reforms and creating a competitive climate, responsive
to parental concerns and leading to improved student perfor-
mance;
parental control will exact more accountability from educators
and increase their local autonomy and flexibility;
any publicly funded educational choice program must include
private and religiously affiliated schools; and
the First Amendment does not prohibit aid to parents and
families, even those who select religiously affiliated schools.

If children are not the mere creatures of the state, they are entitled
to attend schools which will help them develop their full potential
regardless of race, creed or the ability to pay.

Approved by the NCEA Board of Directors
April 21, 1992
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