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FOREWORD
The Council of School Attorneys presents this publication on the Americans with

Disabilities Act (ADA) and its impact on public schools in order to advise school
attorneys, board members and administrators of the legal issues and practical effect
that this new piece of civil rights legislation will generate as school districts seek
to comply with its requirements. Although some districts which receive federal
funds have been subject to similar conditions under Section 504 of the Rehabilitation
Act, the ADA does impose some important changes. This monograph is intended to
provide a basic understanding of the ADA and to assist school districts in their
review of their current practices and policies to ensure that they are in compliance
with this new federal law. However, the information presented is not intended as
legal advice, and the reader should consult legal counsel for advice on specific issues.

The publication consists of a general overview of the law and detailed analysis
of the employment and nondiscrimination in government services provisions of the
ADA. Differences between the ADA and other federal disability laws are examined,
followed by a discussion of the record keeping and administrative requirements of
the law. The appendices reproduce the applicable sections of the statute from Titles
I, II and V and relevant portions of the implementing regulations and interpretive
guidance issued by the Equal Employment Opportunity Commission and the Depart-
ment of Justice.

The Council thanks NSBA staff members Naomi E. Gittins, Susan R. Butler, and
Alison L. Pruitt who prepared this publication.

Jean Arnold Dodge
1992-93 Chairman
NSBA Council of School Attorneys
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THE AMERICANS WITH DISABILITIES
ACT: ITS IMPACT ON THE PUBLIC

SCHOOLS
Nancy Fredman Krent

Scott S. Cairns
Jean Arnold Dodge

McGuire, Woods, Battle & Boothe

INTRODUCTION
The Americans with Disabilities Act, 42 U.S.C.

§ 12101 et seq. ("ADA") is the most comprehensive piece
of federal civil rights legislation enacted since the
1960s. Its purpose is to alter fundamentally the posi-
tion of the disabled in American society, opening up
to them employment opportunities, public services,
private businesses and telecommunications and trans-
portation services at unprecedented levels.

The ADA became law on July 26, 1990, when it was
signed by President George Bush. The President has
referred to it as "historic" legislation, and Congress
made plain in the Act itself how broadly it hoped the
ADA would reach:

the Nation's proper goals regarding individuals
with disabilities are to assure equality of opportu-
nity, full participation, independent living, and
economic self-sufficiency for such individuals
and the continuing existence of unfair and unnec-
essary discrimination and prejudice denies peo-
ple with disabilities the opportunity to compete
on an equal basis and to pursue those opportuni-
ties for which our free society is justifiably
famous, and costs the United States billions of
dollars in unnecessary expenses resulting from
dependency and nonproductivity.

42 U.S.C. 12101(a)(8),(9).
According to the statement of findings contained in

the Act, there are now approximately 43 million disa-
bled individuals in this country, roughly one of every
six Americans. This figure is expected to continue to
grow as the population ages.

For school districts, the ADA requires non-discrimi-
nation in both employment and the provision of ser-
vices to students and others, as well as requiring con-
sideration of facility accessibility. Although school
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districts are already covered by Section 504 of the
Rehabilitation Act, 29 U.S.C. § 704, if they receive
federal funds, and the Individuals with Disabilities
Education Act ( "IDEA "), 20 U.S.C. § 1400 et seq., the
ADA imposes much broader and far-reaching changes.
It is therefore important that school districts review
their current practices in light of the new law, to insure
that they are in compliance with all of their federal
obligations.

This monograph will begin by providing a brief over-
view of the ADA, followed by a detailed analysis of
a school district's obligations under Title I and Title
II, those portions of the Act that apply to public
schools. The next section will highlight some of the
significant differences between the ADA and other
federal legislation relating to the disabled, specifically
the Rehabilitation Act and the IDEA. The fourth sec-
tion will examine the special administrative and
record-keeping requirements of the ADA. The final
section will provide a list of resources for additional
information.

AN OVERVIEW OF THE ACT
The ADA is divided into five titles, as follows:

Title IEmployment
The provisions of Title I prohibit discrimination in

employment against qualified individuals with disabili-
ties, and require covered employers to make reason-
able accommodations to employees and job applicants
with disabilities. Title I currently applies to all public
and private employers with twenty-five or more
employees. On July 26, 1994, the threshold will drop
to fifteen employees. School districts fall within the
definition of public employers.

9
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Title IIPublic Services
Title II prohibits discrimination in services, pro-

grams and activities provided by state and local govern-
ments, and any of their agencies or instrumentalities.
This prohibition applies regardless of whether the
public entity receives federal financial assistance. All
public schools are covered by Title II, which went
into effect on January 26, 1992.

Title II also applies to general public transportation,
but does not apply to public school transportation. 42
U.S.C. § 12141. School transportation remains covered
only by Section 504 of the Rehabilitation Act.

Title IIIPublic Accommodations
(& Commercial Facilities)

Title III applies to private sector entities and gov-
erns their provision of public accommodations, trans-
portation and access to commercial facilities. The
definition of public accommodation includes private
schools and other private educational facilities.

Title III also covers private entities which provide
educational testing services and requires that all
tests be offered in a place and manner accessible to
individuals with disabilities. This includes all college
entrance examinations.

The effective date of Title III for larger businesses
was January 26, 1992, with a phase-in period for
smaller businesses and for enforcement actions.

Title IVTelecommunications
Title IV applies to all common carriers and requires

that telecommunications services be accessible to the
hearing-impaired.

Title VMiscellaneous Provisions
Title V contains the remaining general provisions

of the Act. Included in Title V is the congressional
statement that states are not immune under the Elev-
enth Amendment from actions brought under the
ADA. Title V also makes clear that the ADA super-
sedes all conflicting state laws, although state laws
which offer greater protection to the disabled are not
superseded. Title V also includes the Act's prohibition
against retaliation.

Title V authorizes the award of attorneys' fees in
ADA cases.

Title V also amends the Rehabilitation Act to
exclude from the definition of "handicapped individ-
ual" someone who is a current user of illegal drugs.

However, a recovering addict would be entitled to
protection under either act. Also excluded from cover-
age are homosexuality, transvestitism, and certain
other conditions.

APPLICATION OF THE ADA
TO LOCAL SCHOOL
DISTRICTS
Basic PrinciplesWho Is "Disabled"

Before examining the application of Title I and Title
II to school districts, the ADA's definition of "disabil-
ity" should be considered since it does not necessarily
coincide with the common understanding of that
term.

The ADA defines a disabled individual as one who:

has a physical or mental impairment that substan-
tially limits one or more of the major life activities
of the individual;
has a record of such impairment; or
is regarded as having such an impairment.

42 U.S.C. § 12102(2); 29 C.F.R. 1630.2(g).
This definition of "disabled" individuals under the

ADA follows the definition of "individual with handi-
cap" in the Rehabilitation Act of 1973. Several state
laws also use the same definition. Case law interpre-
ting the definition under these other laws is thus help-
ful in interpreting the term "disability" under the
ADA.

Impairment Limiting Major Life Activity
"Physical or mental impairment" means:

any physiological disorder, or condition, cosmetic
disfigurement, or anatomical loss affecting one
or more of the following body systems: neurologi-
cal, musculoskeletal, special sense organs, respi-
ratory (including speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic
and lymphatic, skin, and endocrine, or
any mental or psychological disorder, such as
mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning
disabilities.

29 C.F.R. § 1630.2(h).

Major Life Activity
"Major life activity" is defined as caring for one's

self, performing manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning and working. 29
C.F.R. § 1630.2(i).

1 0



THE AMERICANS WITH DISABILITIES ACT: ITS IMPACT ON THE PUBLIC SCHOOLS 3

Substantially Limits
"Substantially limits" refers to the inability to per-

form a major life activity that the average person in
the general population can perform, or significant
restriction as to the conditions, manner or duration
under which an individual can perform a particular
major life activity. 29 C.F.R. § 1630.2(j).

Because "working" is a "major life activity," an
employer who makes an employment decision based
on a particular condition may be treating that condi-
tion as limiting a major life activity, thereby bringing
that individual within the protection of the Act. This
reasoning is circular, but some courts have endorsed
it anyway. See, e.g., Quinn v. Southern Pacific Transp.
Co., 76 Or. App. 617, 711 P.2d 139, rev. den., 300 Or.
546, 715 P.2d 93 (1985) (interpreting Oregon statute
using similar definitions). However, the Equal
Employment Opportunity Commission (EEOC) regu-
lations provide that a condition substantially impairs
working only if the individual is "significantly
restricted in the ability to perform a class of jobs or
a broad range of jobs in various classes." 29 C.F.R.
§ 1630.2(j) (Interpretive Guidance).

Record of Impairment
The ADA also protects those who have a record of

a substantially limiting physical or mental impair-
ment. A "record of such an impairment" means the
individual has a history of, or has been misclassified
as having, a mental or physical impairment that sub-
stantially limits one or more major life activities,
regardless of whether the impairment currently has
that effect. 29 C.F.R. § 1630.2(k).

Regarded as Impaired
The statutory definition includes those persons who

are "regarded as having such an impairment." This
means that a person:

has a physical or mental impairment that does
not substantially limit major life activities but is
treated by a covered entity as constituting such
a limitation;
has a physical or mental impairment that sub-
stantially limits major life activities only as a
result of the attitudes of others toward such
impairment; or
has no impairment but is treated by a covered
entity as having such an impairment.

29 C.F.R. § 1630.2(1).

11

Specific Examples

Drug Addiction

Drug addiction can be a disability under the ADA,
but the Act does not protect individuals who are cur-
rently engaging in the illegal use of drugs. 42 U.S.C.
§ 12114(a); 28 C.F.R. § 36.209(a)(1). "Current use of
illegal drugs" refers to use recent enough to justify a
belief that use is a real and ongoing problem. The
ADA does, however, protect individuals who (1) have
successfully completed a drug rehabilitation pro-
gram; (2) are currently participating in a supervised
rehabilitation program; or (3) are erroneously
regarded as being illegal drug users. 42 U.S.C.
§ 12210(b); 28 C.F.R. § 36.209(a)(2).

Alcoholism
Alcoholism can be a protected disability under the

ADA. For more information on the applicability of
the ADA to alcoholism and drug addiction, see discus-
sion at pages 8, 16-17.

AIDS
HIV-infection is a protected disability, whether or

not symptomatic.

Temporary Conditions
Temporary conditions may be protected disabilities,

but the duration of a disability will affect whether it
constitutes a "significant" impairment. Simple condi-
tions like broken bones that heal normally are not
expected to be protected disabilities.

Exclusions from Coverage
The term disability does not include:

compulsive gambling, kleptomania, pyromania;
sexual behavior, such as exhibitionism or voyeur-
ism, and gender identity disorders not resulting
from physical impairments;
homosexuality and bisexuality.

42 U.S.C. § 12211.

Title IEmployment

General Rule
Title I of the ADA prohibits discrimination against

qualified individuals with disabilities with regard to
all terms and conditions of employment, including
recruiting, hiring, advancement, termination, job
assignment, fringe benefits, training and social
events. 42 U.S.C. § 12112; 29 C.F.R. § 1630.4.
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Specific Discrimination Prohibited
The discrimination prohibited under Title I of the

ADA includes:

limiting, segregating or classifying individuals in
a way that adversely affects the individuals'
opportunity or status, 42 U.S.C. § 12112(b)(1);
Thus, employees with disabilities may not be seg-
regated into particular work areas and/or denied
opportunities to participate in non-work activi-
ties. An employer with a break room or lunch
room that is inaccessible to a disabled employee
might have to establish a comparable accessible
room.

participating in contractual relationships that
have the effect of discriminating against the disa-
bled, 42 U.S.C. § 12112(b)(2);
However, an employer is not responsible for the
actions of another party to a contract which only
affects that other parties' employees or appli-
cants. 29 C.F.R. § 1630.6.

using standards, criteria or methods of adminis-
tration which are not job-related for the position
in question and consistent with business necessity
and that have the effect of discriminating or per-
petuating discrimination, 42 U.S.C. § 12112(b)(3);

using qualification standards, employment tests
or other selection criteria that tend to screen out
individuals with disabilities unless the criteria
are shown to be job-related for the position in
question and consistent with business necessity,
42 U.S.C. § 12112(b)(6);
Note that these two provisions incorporate a "dis-
parate impact" standard.

discriminating against one who associates or has
a relationship with a disabled individual, 42 U.S.C.
§ 12112(b)(4);

However, employers are not required to accommo-
date employees based on their relationships with
disabled individuals; they are simply required not
to discriminate against that employee. 29 C.F.R.
§ 1630.8 (Interpretive Guidance).

failing to make reasonable accommodations to a
known physical or mental limitation of a qualified
individual with a disability who is an applicant
or employee, unless the employer demonstrates
that the accommodation would impose an "undue
hardship" on its business, 42 U.S.C. § 12112
(b)(5)(A);

denying employment opportunities based on the
need to make reasonable accommodations, 42
U.S.C. § 12112 (b)(5)(B);

Thus, an employer could not refuse to hire a job
applicant based on the cost of reasonable accom-
modations that would be required.

failing to select and administer tests so that the
tests measure the skill in question rather than
the impaired sensory, manual, or speaking skills
of the applicant (except where such skills are
being measured), 42 U.S.C. § 12112(b)(7).
Applicants are entitled to request accommoda-
tions in test formats and procedures. Thus, tests
might need to be administered at an accessible
site, in large print or braille, or via a reader or
sign interpreter. If an appropriate test is not possi-
ble, the employer may be required to evaluate
the skill in another manner (e.g., through an
interview or through education, license, or work
experience requirements). 29 C.F.R. § 1630.11
(Interpretive Guidance).

Qualified Individuals with Disabilities
To be covered by Title I of the ADA, the individual

must not only have a disability, as described above,
but also must be qualified. A qualified individual is
one who:

can perform the essential functions of a job, with
or without reasonable accommodation; and
satisfies the requisite skill, education and experi-
ence and other job-related requirements.

29 C.F.R. § 1630.2(m).

Essential Functions of the Job
Since only those individuals with disabilities who

can perform the essential functions of the job are cov-
ered by the ADA, an analysis of what constitutes the
essential functions of a particular job must occur at
some point. At the very minimum, it must be done
when a person with a disability applies for the posi-
tion and/or requests a reasonable accommodation.

The "essential functions" of a job are tasks that are
fundamental and not marginal. 29 C.F.R. § 1630.2
(n)(1). The "essential functions" requirement focuses
on the desired result rather than the means of accom-
plishment. For example, an employer might be
required to hire an individual who has limited use
of one arm for a job lifting and carrying mail, because
the essential function of the job is to lift and carry
mail, not the ability to use both arms to do so.

12
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A job function is essential if the employer actually
requires employees in the position to perform it, and
removing the function would fundamentally alter the
position. This would generally depend upon:

whether the position exists to perform the func-
tion;
the number of employees available to perform the
function; and
the degree of expertise or skill required.

29 C.F.R. § 1630.2(n)(2); c.f. Pandazides v. Virginia
Board of Education, 946 F.2d 345 (4th Cir. 1991) (under
Rehabilitation Act, court must consider whether
requirement that teacher pass NTE reflected actual
requirements of position sought).

Evidence of whether a job function is essential will
include:

the employer's judgment,
written job descriptions,
time spent on the job performing the function,
the consequences of not requiring performance of
that function,
the terms of collective bargaining agreements,
and
work experience of incumbents in the same or
similar jobs.

29 C.F.R. § 1630.2(n)(3). While the employer's judg-
ment on what functions are essential will be consid-
ered, as will written descriptions in advertisements
for the job, these are not conclusive. See Davis v.
Frank, 711 F. Supp. 447 (N.D. Ill. 1989) (telephone
answering not essential function of attendance clerk
job despite employer job posting otherwise).

Reasonable Accommodation
If an applicant with a disability has the requisite

skill, education experience and other job related
requirements for a position, the school district must
then determine if the applicant can perform the
essential functions of the job, as identified under the
criteria discussed above, either unaided or with rea-
sonable accommodation. The EEOC views consider-
ation of reasonable accommodation as a "means to
ensure that individuals with disabilities who can per-
form the essential functions of the position held or
denied are not denied employment opportunities
because they are not able to perform marginal func-
tions of the position." 29 C.F.R. § 1630(m) (Interpretive
Guidance).

Generally, reasonable accommodation is:

13

making existing facilities used by employees
readily accessible to and usable by individuals
with disabilities;
job restructuring, part-time or modified work
schedules, reassignment; and
acquisition or modification of equipment or
devices, appropriate adjustment or modifications
of examinations and training materials, adoption
or modification of procedures or protocols, the
provision of qualified readers or interpreters, and
other similar accommodations.

42 U.S.C. § 12111(9).
The following kinds of accommodations might be

required:

assigning constant shifts rather than rotating
from day to night for someone needing medical
attention or for someone riding special public
transportation that is only available during cer-
tain hours; or
providing additional unpaid leave days provided
this does not result in undue hardship on the
employer.

This list of reasonable accommodations is not exhaus-
tive, but illustrative. While a school district might
have to restructure a job by modifying when and/or
how an essential function is performed, it is not
required to eliminate or reallocate an essential func-
tion as a reasonable accommodation.

School districts should take the following steps to
determine whether a reasonable accommodation can
be made:

analyze the job and determine its purpose and
essential functions;
consult with the affected individual to ascertain
the precise limitations and how they can be over-
come by reasonable accommodation;
in consultation with the affected individual, iden-
tify potential accommodations and assess the effec-
tiveness of each; and
consider the individual's preferences and select
and implement the accommodation that is most
appropriate for both the employee and the
employer.

See 29 C.F.R. § 1630.9 (Interpretive Guidance).
A qualified individual with a disability is not

required to accept any accommodation offered. How-
ever, if that individual objects to a reasonable accom-
modation offered to help that person perform the
essential functions of the job, that individual would
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no longer be considered a qualified individual with
a disability. 29 C.F.R. § 1630.9(d).

Undue Hardship
Employers may defend a claim for failure to accom-

modate a disabled individual by proving that it would
cause "undue hardship" to the employer. 29 C.F.R.
§ 1630.9(a). "Undue hardship" refers to an action
requiring significant difficulty or expense, such as
being unduly costly, extensive, substantial, disrup-
tive or fundamentally altering the nature of a pro-
gram. The following factors affect whether undue
hardship exists:

the nature and cost of the needed action;
the overall financial resources of the facility and
the entity as a whole, including the number of
employees and the effect on expenses and impact
upon the operation of the facility; and
the relation of the facility to the business as a
whole.

42 U.S.C. § 12111(10).
The regulations estimate that 51% of all accommo-

dations may be provided without cost to the employer;
18% will cost less than $100; and 12% will cost less
than $500.

Employers may not use the fact that only one
employee will use the accommodation (i.e., a ramp)
as a negative factor in arguing that there is undue
hardship. Employers must make use of any outside
funding available, and failure to use such funding can-
not be used as a defense to the obligation to reason-
ably accommodate. If there is a determination that an
accommodation would result in undue hardship,
employers may be required to pay for that portion of
the accommodation that would not cause undue hard-
ship, and the applicant or employee would pay for the
remainder.

Prohibited Pre-Offer Inquiries
The ADA restricts the types of questions that an

employer may ask an applicant during various stages
of the application process.

Employers may not make pre-offer inquiries of job
applicants as to whether they are individuals with
disabilities or as to the nature or severity of a disabil-
ity. 42 U.S.C. § 12112(c)(2). This provision, as inter-
preted by the EEOC, severely limits employers' free-
dom to make certain common inquiries about job
applicants. Employers may not ask questions that
would reveal or tend to reveal the existence of disabili-
ties. See EEOC, Title I Technical Assistance Manual

(TAM-I) § 5.5(b). Examples of questions that may not
be asked include:

"Have you ever had or been treated for any of the
following conditions or diseases?"
"Do you have any physical defects which preclude
you from performing certain kinds of work?"
"Is there any health-related reasons you may not
be able to perform the job for which you are
applying?"
"How many days were you absent from work
because of illness last year?"
"Have you ever been treated for drug addiction
or alcoholism?"
"Have you ever filed for workers' compensation
insurance?"

These standards for pre-employment inquiries apply
to application forms, interview questions, and back-
ground reference checks. TAM-I § 5.5(a). They apply
even where the applicant's disability is obvious, or
where the applicant has volunteered information
about a disability.

ExceptionsPermissible Pre-Offer
Questions

As an exception to the rules restricting pre-employ-
ment inquiries, employers may ask questions about
the applicant's ability to perform job-related functions.
42 U.S.C. § 12112(c)(2)(B).

The classic: "Can you lift 50 pounds?"
An employer may explain or provide an applicant
with a list of job functions and ask, "Are you able
to perform these tasks with or without an accom-
modation? If an accommodation is required, how
would you perform the tasks, and with what
accommodation?"

TAM-I § 5.5.(d).
Employers may also ask applicants to describe or

demonstrate how they will perform a job function if

all applicants for the job are asked to explain or
demonstrate the same thing, or
a known disability of the applicant "would appear
to interfere with or prevent performance of the
function."

TAM-I § 5.5(f).
Employers may ask about an applicant's attendance

record at a prior job if no reference is made to illness
or disability. Employers should never ask if a poor
attendance record was due to illness. The applicant
may volunteer this to explain a poor attendance

;t_ 4
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record, but that does not create a violation. TAM-I
5.5(0. The employer may also describe work hours,

vacation and leave policies, and attendance require-
ments, and ask the applicant "Can you meet these?"
Id.

Federal contractors subject to § 503 of the Rehabili-
tation Act may invite individuals with disabilities to
identify themselves for affirmative action consider-
ation. Other employers can apparently still do so as
well, since such invitations are not "inquiries." Also,
pre-employment inquiries about an individual's disabil-
ity are permissible if required by another federal (NOT
STATE) law which targets benefits to individuals
with specific disabilities. TAM-I § 5.5(c).

Medical Examinations
Pre-offer

Before a job offer is made, employers may not require
medical examinations of job applicants. 29 C.F.R.
§ 1630.13(a).

A drug test is not a medical examination for this
purpose. 42 U.S.C. § 12114(d). Thus, employers are
allowed to conduct drug tests to ensure that applicants
are not currently using illegal drugs. The ADA main-
tains a consistent attitude of neutrality toward drug
testing. See 29 C.F.R. § 1630.16(c). Testing for alcohol
use is considered a medical examination and cannot
be required pre-offer.

Post-offer
Employers may require employment entrance medi-

cal examinations, including medical histories, before
accepted applicants begin work, and condition offers
of employment on the results of such examinations,
provided that all entering employees are subjected to
such examination. The information obtained must be
treated as a confidential medical record and revealed
only to:

supervisors and managers in regard to work
restrictions,
first aid and safety personnel in regard to emer-
gency treatment, and
government officials investigating compliance
with the ADA.

29 C.F.R. § 1630.14(b).
Employment offers may be withdrawn on the basis

of information revealed in employment medical
entrance examinations only where the criteria used
are job-related and consistent with business neces-
sity, e.g., where test results show a high probability
that substantial harm will result if the applicant per-
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forms the job, and the employer could not reasonably
accommodate the employee to avert the harm.

TAM-I § 6.4.

Since employers are ultimately responsible for
employment decisions, doctors performing employ-
ment entrance examinations should be provided with
information on job requirements and asked to focus
only on:

whether this person is currently able to perform
this specific job, with or without an accommoda-
tion, and
whether the person can perform this job without
posing a "direct threat" to the health and safety
of the person or others.

TAM-I § 6.4.

Current Employees
After an employee is hired, medical inquiries may

be made and examinations required only if they are
"job-related and consistent with business necessity."
29 C.F.R. § 1630.14(c). Voluntary medical examinations
and health histories are permitted as part of employee
health programs. 29 C.F.R. § 1630.14(d).

Medical Records
Information obtained from medical examinations

and inquiries must be treated as confidential and col-
lected and maintained on separate forms and in sepa-
rate medical files. 29 C.F.R. § 1630.14.

Collective Bargaining
"Discrimination" under the ADA includes participa-

tion in contractual relationships that have the effect
of discriminating against individuals with disabilities.
42 U.S.C. § 12112(b)(2). This prohibition clearly
extends to the provisions of any collective bargaining
agreement into which a school district may enter
with represented employees. Although the agreement
is unlikely to be explicitly discriminatory against
individuals with disabilities, certain provisions may
cause reasonable accommodation requirements
under the ADA to conflict with the district's contrac-
tual responsibilities under collective bargaining agree-
ments. For example, an employee with a disability
claims a right to reassignment to a desirable job as
a reasonable accommodation, but such reassignment
would violate seniority rules under the collective bar-
gaining agreement. The employee may or may not
want the union told about his disability.

The EEOC has stated that the terms of a collective
bargaining agreement may be relevant to whether a
particular accommodation is an "undue hardship." In
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the scenario above, "it might be an undue hardship to
reassign this person if others had seniority rights for
the [more desirable] job." TAM-I § 3.9. However, since
the union is also covered by the Act and has similar
obligations to mold reasonable accommodations "the
employer should consult with the union to try to work
out an acceptable accommodation." Id. The EEOC is
currently working on an Enforcement Guidance that
will explain its view of the issues. "EEOC Legal
Counsel Memorandum on ADA and NLRA," Aug. 14,
1992, BNA Daily Labor Report, Aug. 18, 1992, at
D-1.

In the meanwhile, school districts may be able to
use provisions reserving management rights or non-
discrimination clauses to devise reasonable accommo-
dations in compliance with the ADA. In negotiating
initial or new contracts, the district might consider
proposing language which specifically allows reason-
able accommodation of qualified applicants or employ-
ees with disabilities with notice to the union when
the proposed accommodation may conflict with other
terms and conditions of the bargaining agreement.

Drugs and Alcohol
As noted above, the ADA's coverage does not extend

to current users of illegal drugs. See Teahan v. Metro-
North Commuter Railroad Co., 951 F.2d 511 (2d Cir.
1991) (discussing meaning of "current use" under § 504
of Rehabilitation Act). However, since it does protect
non-using drug addicts and alcoholics, school districts
must be cautious in taking any adverse employment
action related to drug and alcohol use by applicants
or current employees. The restrictions on pre-offer
inquiries and testing have been noted above. But the
circumstances under which a school district could
withdraw a conditional offer of employment based on
post-offer discovery of alcohol or drug use are not
always clear. One analysis of the ADA has suggested
the following:

Use Discovered

Current illegal drug
use
History of drug
addiction

Current legal use of
prescription drugs

Basis for Withdrawal
of Offer

No coverage under ADA

Job related and consistent
with business necessity
direct threat to health and
safety and no reasonable
accommodation available
Job related and consistent
with business necessity

Current alcohol use
(revealed by medical
test)

Current alcohol use
(revealed by responses
to inquiries)

History of alcoholism

direct threat to health and
safety and no reasonable
accommodation available
Cannot perform essential
functions of the job; amount
indicates clear violation of
employer's no-alcohol work
rule
Impaired ability to perform
essential functions of the job;
direct threat to health and
safety
Direct threat to health and
safety demonstrated by indi-
vidual's pattern of abuse and
no reasonable accommoda-
tion available

Morgan, Lewis and Bockius, ADA Reference Guide, at
XVIII 2-3 (1992).

With regard to current employees, the ADA
expressly permits employers to:

prohibit drug or alcohol use in the workplace;
require employees to conform to the Drug-Free
Workplace Act of 1988;
require that employees not be under the influence
of drugs or alcohol at work; and
hold drug users or alcoholics to the same qualifi-
cation standards as other individuals, even if
unsatisfactory performance is related to the drug
or alcohol use.

42 U.S.C. § 12114(c).

Direct Threat to Health and Safety
The ADA permits an employer to exclude a qualified

individual with a disability from a job on the grounds
that the action is necessary to prevent a "direct threat"
or "significant risk" to the health or safety of other
individuals in the workplace. 42 U.S.C. § 12113(b).
Regulations significantly modify this provision. 29
C.F.R. § 1630.2(r) provides that qualification stan-
dards may include a requirement that an individual
not pose a direct threat to the health or safety of the
individual or others. Thus, the employer may con-
sider whether employing an applicant in a particular
job creates a significant risk that the individual will
injure himself.

In general, school districts should not exclude cate-
gories of people or disabilities but should make a
case-by-case determination based on identification of

16
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the specific risk and the condition that produces the
risk. In determining whether an individual would pose
a direct threat, the factors to consider include:

the duration of the risk;
the nature and severity of the potential harm;
the immediacy of the potential harm; and
the likelihood that the potential harm will occur.

29 C.F.R. § 1630.2(r).
Such consideration must rely on objective factual

evidencenot on subjective perceptions, irrational
fears, patronizing attitudes or stereotypesabout the
nature or the effect of a particular disability or disabil-
ity generally. See S. Rep. No. 116, 101st Cong. 1st Sess.
27 (1989); H.R. Rep. No. 485, Part 2, 101st Cong., 2d
Sess. 56-57 (1990); H.R. Rep. No. 485, Part 3, 101st
Cong., 2d Sess. 45-46 (1990). Rather this determina-
tion must be based on individualized factual data. Gen-
eralized fears about risks from the employment envi-
ronment, such as exacerbation of disability caused by
stress, cannot be used by the employer to disqualify
an individual with a disability. Similarly, generalized
fears about risks to individuals in the event of an evacu-
ation or other emergency also may not be used. 29
C.F.R. § 1630.2(r) (Interpretive Guidance). Therefore,
school districts should make such determinations
based on competent medical judgments derived from
the most current medical knowledge or best available
objective evidence. Reliance on the opinions of medi-
cal doctors with recognized expertise with regard to a
particular disability and/or direct knowledge of the
individual rather than on a general practice physician
will be a more solid basis for a "direct threat" determi-
nation.

Before taking any action based on the belief that
there is a significant risk to health and safety because
of an individual's disability, an employer must consider
whether there exists a reasonable accommodation
which eliminates or reduces the risk to an acceptable
level without imposing undue hardship.

Infectious Diseases
In general, persons who have infectious or communi-

cable diseases that substantially limit a major life activ-
ity are protected from job discrimination if they are
otherwise qualified for a position. However, an
employer may refuse to hire an applicant or terminate
an employee under the "direct threat" principles
described above. The fears of other employees about
working with an individual with a contagious disease
is not a permissible factor in the direct threat determi-
nation.
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Food Handling Jobs
Employees with infectious or communicable dis-

eases, for which the risk of transmission cannot be
eliminated by reasonable accommodation, can be reas-
signed from food handling positions. 42 U.S.C.
§ 12113(d)(2). Employers may be required to reason-
ably accommodate affected employees by temporarily
reassigning those who could eliminate the problem
through medication, provided this is not an undue
hardship. 29 C.F.R. § 1630.16(e).

The Secretary of Health and Human Services has
issued a list of the diseases transmitted through the
handling of food. See 42 U.S.C. § 12113(d)(1). AIDS is
not on the HHS list, so discrimination against persons
with AIDS in food-handling jobs is not permitted under
the ADA. See 56 Fed. Reg. 40897 (Aug. 16, 1991).

This provision does not preempt local and state pub-
lic health laws and regulations consistent with the
ADA.

Insurance Benefits
Title I expressly prohibits discrimination against

individuals with disabilities in the "terms, conditions
or privileges of employment." 42 U.S.C. § 12112(a).
Applying this prohibition in the area of employee bene-
fit plans can be particularly complex, especially in
light of the relatively sparse guidance provided by
the Act and its regulations. In Title V of the ADA,
the law does provide that companies which adminis-
ter benefit plans may underwrite, classify and admin-
ister risks based on or not inconsistent with state
laws without violating the ADA. 42 U.S.C. § 12201.
Thus, classifying persons according to the health risk
of their disability status does not violate the Act. How-
ever, such classification is permitted only to the
extent that it is not used as a subterfuge to evade the
purposes of the Act. 29 C.F.R. § 1630.16(f).

Furthermore, the ADA does not prohibit employers
from limiting benefits in ways that may have adverse
impact on individuals with disabilities. See Alexander
v. Choate, 469 U.S. 287 (1985) (state program shorten-
ing compensable hospital stays does not violate Reha-
bilitation Act despite disparate impact on handi-
capped). Thus, a health plan could limit coverage for
blood transfusions to five per year despite the dispa-
rate impact of such a provision on hemophiliacs. 29
C.F.R. § 1630.5 (Interpretive Guidance). The EEOC
has indicated that such limitations on the number of
treatments per year or types of drug or procedures
covered and pre-existing condition exclusions (with
certain restrictions) are permissible as long as they
are uniformly applied to all employees and are not a
subterfuge. TAM-I § 7.9.
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Likewise, the ADA does not prohibit benefit plans
from charging higher rates based on disabilities that
create increased risks, so long as there exists a "sound
actuarial basis" for such rates. See H.R. Rep. No. 101-
485, Part 2 at 137; S. Rep. 101-116, at 85.

Defenses
Direct Threat to Health and Safety

A school district may defend a claim of alleged dis-
crimination on the grounds that its actions were nec-
essary to prevent a "direct threat" or "significant risk"
to the health and safety of other workers or of the
individual. 42 U.S.C. § 12113(b). See discussion, supra
at 8-9.

Business Necessity
Employers may defend a claim that an alleged appli-

cation of qualification standards, tests or selection crite-
ria screens out or tends to screen out or otherwise
denies a job or benefit to an individual with a disabil-
ity by proving that the challenged action is job-related
and consistent with business necessity and such per-
formance cannot be accomplished by reasonable
accommodation, modification or provision of aids/ser-
vices. 42 U.S.C. § 12113(a).

Undue Hardships
Employers may defend a charge of discrimination

by showing that a requested or necessary accommo-
dation would impose an undue hardship on the opera-
tion of the employer's business. 29 C.F.R.
§ 1630.15(d). See discussion, supra at 6.

Other Federal Law
School districts may defend a charge of discrimina-

tion by showing that the challenged action is required
by another federal law or regulation or by showing
that another federal law or regulation prohibits an
action, including provision of an accommodation that
would otherwise be required by the ADA. 29 C.F.R.
§ 1630.15(e).

Drug and Alcohol Rules
School districts may raise defenses based on the indi-

vidual's substance abuse under circumstances as
described above at page 8.

Enforcement
The Equal Employment Opportunity Commission

has enforcement authority for Title I of the ADA,
just as it does for Title VII of the Civil Rights Act of
1964.

Remedies
The remedies available for violations of Title I are

those available under Title VII of the Civil Rights Act
of 1964. 42 U.S.C. § 12117(a). As a result of the enact-
ment of the Civil Right Acts of 1991, Pub. L. No. 102-
166, 105 Stat. 1071 (1991), additional remedies are
available to individuals who can prove discrimina-
tion by their employer on the basis of disability under
the ADA. The successful ADA plaintiff can now
recover compensatory damages. Civil Rights Act of
1991, at § 102(b)(3), which include emotional pain
and suffering, mental anguish, and other non-pecuni-
ary losses. The compensatory damages remedy in
cases of intentional discrimination are available in
addition to previously available equitable remedies
of back pay and reinstatement under Title VII.

Compensatory damages are capped at various lev-
els, depending on the size of the employer rather than
on the egregiousness of the violations. For employers
with 15-100 employees, the compensatory damages
cap is $50,000. For employers with 101-200 employ-
ees, the cap is $100,000. For employers with 201-500
employees, the cap is $200,000. For employers with
more than 500 employees, the cap is $300,000. Id.

There is some pressure in Congress and therefore a
possibility that the damages caps will be removed in
future congressional action.

Punitive damages are available from private
employers, but a plaintiff must show that the defen-
dant acted with malice or reckless indifference to his
or her rights. Punitive damages are not recoverable
against a government, government agency, or subdivi-
sion, id. at § 102(b)(1), including school districts.

In reasonable accommodation claims, damages are
not recoverable if the employer or entity demon-
strates good faith efforts to make a reasonable accom-
modation, in consultation with the disabled person
who has informed the entity of the need for accommo-
dation. Id. at § 102(a)(3).

Although expert witness fees have up to now not
been recoverable under the ADA, the Civil Rights
Act authorizes the recovery of reasonable expert wit-
ness fees by the prevailing parties. Id. at § 113. The
legislative history indicates that it includes recovery
of expert witness fees for work done in preparation
for trial. 137 Cong. Rec. S 15,477 (daily ed. Oct. 30,
1991).

Also as a result of the Civil Rights Act of 1991, jury
trials are now available in cases where compensatory
and punitive damages are alleged under the ADA.
However, juries cannot be informed about the dam-
ages caps, and judges are allowed to reduce excessive
jury awards. Civil Rights Act of 1991, at § 102(c).
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How School Districts as Employers Should
React to the ADA

Assign one or more individuals to become familiar
with the ADA, the regulations interpreting it, and
other statutes addressing the treatment of indi-
viduals with disabilities.
Make sure persons with disabilities can file appli-
cations, be interviewed, etc.
Review the hiring process.

Review application forms and hiring proce-
dures to ensure compliance with pre-employ-
ment inquiry and medical examination rules.
If pre-employment (but post-offer) physicals are
used, consider limiting such examinations to the
physical requirements of the job. Testing for
conditions such as HIV-infection is generally
not appropriate.
Train first-line supervisors and other inter-
viewers to comply with pre-employment
inquiry rules.

Establish procedures to ensure confidentiality of
all medical information on employees in sepa-
rate confidential files, even though most of the
information will not relate to disability.
Evaluate existing practices and standards in hir-
ing and promotion; note any practices that exclude
individuals with disabilities or conditions that
might arguably be disabilities and modify those
practices as necessary to eliminate or minimize
potential ADA liability.
Unionized school districts should make sure they
understand the potential conflicts between the
ADA and collective bargaining obligations and
how to respond to those conflicts.
Consider or review job descriptions. Review exist-
ing job descriptions to verify that they reflect all
the requirements of the essential functions of each
position, or consider creating written descrip-
tions of these requirements if none exists. Qualify
descriptions to indicate that they may not
include all duties, and that other duties may be
assigned by supervisors.
Review benefits programs for ADA compliance.
Evaluate physical facilities status and proce-
dures. Evaluate existing facilities for accessibil-
ity. Unless architectural considerations create
unusual expense, make any necessary modifica-
tions to ensure that an individual in a wheelchair
could be employed in school facilities, i.e.:
at least one entrance is accessible and the park-

ing area has a designated handicapped parking
space;
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major interior passageways are accessible, so
that all areas of the facility can be reached
from the outside by a person in a wheelchair;
and
at least one restroom (which could be a single
unit unisex restroom) is accessible.

Where providing this level of access would be
unduly expensive, consider administrative solu-
tions that would permit the employment of indi-
viduals with disabilities in jobs currently per-
formed in inaccessible areas.
Examine and revise the procedures for evaluating
employees and taking adverse employment
actions:
Centralize authority to make personnel deci-

sions. Ensure that the human resources
department reviews and approves all termina-
tions and significant personnel actions.
Establish procedures to maintain appropriate
employment records to support decisions that
affect employees in protected classes, including
disability.
Base employment decisions on factors other
than protected statuses, except as specifically
permitted.

Title IIProvision of Programs and
Services

Scope of Coverage

Title II applies to all public entities. A public entity
is defined as any unit of state or local government,
and any department, agency, special purpose district,
or other instrumentality of a unit of state or local
government. Thus, the federal government is
excluded, but all public school districts and boards
of education are covered by Title II.

Title II applies to everything a public entity does.
It covers employment, direct provision of programs
and services, services administered by the entity, and
services or activities involving public contact. This
last category includes such things as telephone con-
tacts, dealing with parents who walk into the school
office, and public use of school facilities.

With regard to employment, the obligations of the
vast majority of public entities are covered by Title
I. However, for those few public entities which do not
employ enough workers to be covered by Title I, their
employment obligations are enforced in the same man-
ner as their obligations under Section 504 of the
Rehabilitation Act.
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Qualified Individual with a Disability
Title II prohibits discrimination against any quali-

fied individual with a disability. The term disability
is defined in the same way as in Title I. See discussion
at pages, 2-4. For purposes of Title II, a "qualified
individual with a disability" is anyone "who, with or
without reasonable modification to rules, policies, or
practices, the removal of architectural, communica-
tion or transportation barriers, or the provision of
auxiliary aids and services, meets the essential eligi-
bility requirements for the receipt of services or the
participation in programs or activities provided by a
public entity." 42 U.S.C. § 12131(2). See also 28 C.F.R.
§ 35.104.

In real terms, this means that a public entity must
offer its programs and services to any otherwise qual-
ified individual to whom the entity can reasonably
make those programs and services available, even if
that means making some changes in the method, loca-
tion or format of the service or program. However,
not every disabled person is a qualified individual with
a disability for purposes of every service or program.
The individual must meet the other eligibility require-
ments.

For example, depending on the circumstances, a
blind child may be a qualified individual with a dis-
ability for purposes of a school's summer reading pro-
gram. If, apart from her blindness, the child met all
the program's eligibility requirements, she would be
considered a qualified individual with a disability.
This is true even if the program, up until now, only
utilized, and provided to participants, standard print
books. With a modification of that practicethe provi-
sion of braille booksthe child would meet the eligi-
bility requirements. If, however, there existed some
other, non-disability related eligibility requirement
that the child did not meet, the existence of the disabil-
ity would not make her qualified. If the reading pro-
gram is limited to rising third graders, or school dis-
trict residents, the blind child would not be eligible
if she were a rising second grader or from another
locality. Accommodating her disability does not
remove those legitimate barriers to eligibility, and
thus, she would not be considered a qualified individ-
ual with a disability for purposes of that program.

General Prohibitions Against
Discrimination

In its broadest terms, Title II provides that "No qual-
ified individual with a disability shall, on the basis
of disability, be excluded from participation in or be
denied the benefits of the services, programs, or activ-

ities of a public entity, or be subjected to discrimination
by any public entity." 42 U.S.C. § 12132; 28 C.F.R.
§ 35.130(a).

This general statement is carried out through a
series of more specific prohibitions on public entities.
These prohibitions, described more fully below, focus
primarily on the issues of program availability and
program accessibility. The goal of the Act is to ensure,
to the widest extent possible, that qualified disabled
individuals can participate in and benefit from the
services, programs and activities of all public entities.
The covered activities range from in-school programs
to participation in after-school events to adult educa-
tion courses to parent-teacher correspondence, and
every other aspect of the school district's interactions
with or services to the community.

According to the Justice Department, which has pri-
mary responsibility for the enforcement of Title II,
"The ADA provides for equality of opportunity, but
does not guarantee equality of results." Department of
Justice, Title II Technical Assistance Manual (TAM-
II), at 9. Thus, the public entity must focus on design-
ing or modifying its services, or delivery method, or
policies, to allow as equal an opportunity for partici-
pation as can reasonably be achieved.

In addition to discrimination against the disabled,
Title II also prohibits discrimination against persons
who associate with a disabled individual. For example,
a school district may not refuse to hire someone
because his spouse or child has AIDS.

As with other federal anti-discrimination statutes,
the ADA prohibits retaliation against those who
enforce their rights or file or assist in complaints
brought under the Act.

Program Availability
The single most important area of coverage is the

prohibition of discrimination in program availability.
Public entities are required, except in the circum-
stances discussed at pagebelow, to make programs
available to all disabled individuals who are otherwise
qualified for the program. Examples of prohibited
conduct include:

denying a disabled person the opportunity to par-
ticipate in a program;
providing an opportunity to participate in or bene-
fit from a program or service that is unequal to or
not as effective as that given nondisabled partici-
pants. For example, conducting a parent-teacher
conference with a deaf parent, but making no pro-
vision for an interpreter, or other similar auxil-
iary aid to communication;
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providing different or separate programs or ser-
vices, unless that is necessary to provide a bene-
fit or service that is as effective as those provided
to non-disabled participants. It may be permissi-
ble to have a wheelchair basketball program,
rather trying to accommodate mobility-impaired
children in a standard basketball program, but it
would not be permissible to separate mobility-
impaired children in an after-school art class.
providing significant assistance to another
agency or contractor that engages in impermissi-
ble discrimination. The school district cannot hire
someone else to engage in conduct that is prohib-
ited by the Act.

The ADA, like the IDEA, contains an explicit prefer-
ence for "mainstreaming." TAM-II at 10. In other
words, to the extent possible, services must be provided
to disabled individuals with non-disabled individu-
als. In certain circumstances, of course, separate pro-
grams are appropriate as an alternative, as with the
Wheelchair basketball league.

Also, under the ADA, disabled individuals cannot
generally be required to accept special programs in
lieu of regular programs. For example, a school district
may sponsor an art exhibit and conduct guided tours.
It may offer special tours for the visually impaired
that include a hands-on experience not included in
the regular tour. The school district may not exclude
a blind person from the regular tour, if she wishes to
take that tour, simply because a special tour is avail-
able. However, the Act does not necessarily require
that the blind person be allowed to touch the art during
the regular tour if that modification requires a special
tour guide or other special precautions which would
not be reasonable to take during every tour.

In addition, the public entity cannot adopt program
eligibility criteria or methods of program administra-
tion that have the purpose or effect of discriminating.
The criteria may be facially neutral and still be
impermissible. The auto shop class may have a
requirement that all students who enroll must have
a driver's license. This would be invalid as applied to
a student who, because of a disability, is ineligible
for a license, but who is capable, with or without pro-
gram modification, of doing the class work.

The public entity cannot impose a surcharge on
qualified individuals with disabilities to cover the
costs of providing auxiliary aids or program modifica-
tions or accessibility.

Program Accessibility
Title II requires that programs, services and activi-

ties be made accessible to disabled individuals. This
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means that the public entity must provide these to
the public in a manner and in locations that allows
the disabled to participate. In determining how to
make programs accessible, a public entity needs to
give priority to those methods which will, in general,
allow the most integrated setting available.

Accessibility concerns relate to several types of dis-
ability. The most common are mobility impairments,
vision impairments and hearing and speech impair-
ments. Thus, a school must consider how to make the
principal available to a parent who cannot walk to the
second floor of a building where the principal's office
is located, 'how to make a conversation with the princi-
pal available to someone who cannot hear or speak,
and how to make a review of a test paper available to
a parent who cannot see.

Unlike Title III, the public accommodation provis-
ions, Title II does not require public entities to make
every existing facility accessible to the disabled where
that is readily achievable. So long as the program or
service is made available to the disabled individual,
the requirements of the Act are satisfied. In some
circumstances, this may require modifications to phys-
ical facilities, but in others, program accessibility
may be achieved through other means. As noted below,
any physical modifications must be noted in the pub-
lic entity's transition plan, and the modifications must
be completed no later than January 26, 1995. In the
first example above, the school is not required to add
an elevator or relocate the principal's office to the
first floor. It would be sufficient if the principal
arranged a first-floor meeting site for the conference.

In general, group meetings should be provided at
accessible sites to assure that all interested persons
may participate. Accessible bathrooms and other nec-
essary facilities should also be provided in these situ-
ations. It is permissible to use back doors or freight
elevators to meet the accessibility requirements, but
only if these are properly maintained and upgraded
to allow for passenger use. The areas should be well-
lit, safe, clean and available during all necessary
hours.

The regulations provide a non-exclusive list of sug-
gested methods for achieving program accessibility.
Modifications may include: available notepads for
brief communications with hearing or speech
impaired individuals, TDD or relay phone service,
interpreters, ramps, provision of information at
accessible locations other than the program office, and
braille translations.

The need to adopt one method or another will vary
depending on the nature of the disability, the extent
of the contact needed, and the program or service being
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provided. For example, if a mobility-impaired indi-
vidual needs to register for a French class, and regis-
tration is held in an inaccessible location, it would
be permissible to allow that person to register by tele-
phone or to arrange for him to register at some other,
accessible location. If that same person needed a
French book from an inaccessible spot in the library,
an aide could obtain it for him, rather than the school
having to make the stacks accessible. However, if the
class were held at an inaccessible location, the location
would have to be moved or made accessible, since
there is no way for the student to obtain an equal
benefit from that class if he cannot attend. Because
of the differences in individual programs or services,
the public entity may need to think creatively about
individual situations and programs.

According to the Justice Department's guidelines,
carrying an individual is not, except in unusual cir-
cumstances, considered an appropriate method of
achieving accessibility. TAM-II, at 20-21. It is permit-
ted only in two situations. First, it may be used as an
interim measure during structural alterations. Sec-
ond, it may be used in exceptional cases, such as to
take a student to see a special exhibit that she would
otherwise be unable to view, as for example, on a school
field trip to view a submarine. If carrying is used,
the person doing the carrying should be trained in the
safest and least humiliating ways to carry an indi-
vidual.

The equipment and features which make programs
accessible must be maintained in good working order.
Temporary interruptions in service for maintenance
and repair are permitted, but excessive outages, or
failure to make needed repairs in a timely manner,
could be violations of the Act. For example, if a chair
lift is used in a high school, it must be kept in good
repair. It would not be a violation of Title II if the
lift were periodically broken, so long as the lift was
reasonably maintained and the repair was under-
taken within a reasonable amount of time. If, however,
the lift was left unrepaired for days or weeks, for no
legitimate reason, that would be a violation.

New Buildings and Structural Modifications

Although existing facilities may not need to be
altered, new facilities, or facilities that are renovated
or altered, are required to be accessible to the disabled.
This requirement applies to all buildings constructed
or altered after January 26, 1992. The ADA requires
that all such buildings meet very specific and exten-
sive design standards. These standards govern every-
thing from the need for elevators, to the number of

accessible bathrooms per floor to the types of drinking
fountains that can be installed. There are two alter-
native design standards which public entities may
choose. These are: (1) the Uniform Federal Accessibil-
ity Standards (UFAS); or (2) the Americans with Disa-
bilities Act Accessibility Guidelines for Buildings
and Facilities (ADAAG). It is beyond the scope of this
monograph to engage in a detailed comparison of the
two standards. It appears that, with regard to some
requirements, UFAS is more stringent. In other
areas, ADAAG is more stringent. Thus, a school dis-
trict will need to determine with its own architect
which is the more appropriate standard to use for a
given building.

The Act does not require a school district to use the
same standard for all buildings, although that might
be administratively easier. Once one standard is cho-
sen for a particular building, however, all subsequent
modifications or alterations to that building must be
done under that standard.

Communications

A public entity must ensure that it can communicate
effectively with disabled individuals. Frequently, this
will require the use of auxiliary aids and services.
Auxiliary aids and services are devices or practices
that promote effective communication. Different aids
are needed for different communication-related disa-
bilities. Examples include:

For hearing- or speech-impaired individuals:
TDDs (telecommunication devices for deaf per-
sons), telephone relay systems, interpreters,
notetakers, written materials, videotext dis-
plays, written notes, communication boards.
For visually-impaired individuals: readers, taped
texts, audio recordings, braille materials, large
print materials.

When an auxiliary aid or service is required, the
public entity must provide an opportunity for individ-
uals with communication-related impairments to
request the auxiliary aids or services of their choice.
The public entity should give primary consideration
to the aid requested by the disabled individual in
determining what type of aid to provide. According to
the Justice Department, "primary consideration"
means that the entity must honor the individual's
choice of aid unless another equally effective method
of communication is available, or the individual's
choice would result in a fundamental alteration of
the program or service provided or cause undue finan-

22



THE AMERICANS WITH DISABILITIES ACT: ITS IMPACT ON THE PUBLIC SCHOOLS 15

cial or administrative burdens. 28 C.F.R. § 35.160
(Analysis).

The reason for the primary consideration require-
ment is that different individuals have adapted to
their disabilities in different ways. For example, some
deaf people can read lips, but cannot sign, whereas
others communicate primarily by signing, and are not
as adept at lip-reading. Providing only sign language
interpreters for deaf individuals would not take into
account these differences and would not meet the
Act's requirement for effective communication with
non-signing deaf individuals.

The Act does not require that interpreters be avail-
able at all times. The need for an interpreter will
depend on the nature, length, context and importance
of the communication, and the number of people
involved. If an interpreter is requested, it is important
to determine whether the hearing-impaired individ-
ual uses American Sign Language or Signed English,
as these two systems differ. The public entity need
not provide a certified interpreter, so long as the inter-
preter provided is qualified. Especially where confiden-
tial communications are involved, such as in disciplin-
ary or health matters, it may be necessary to provide
an interpreter who does not have a personal relation-
ship with the individual.

Public entities, such as schools, that communicate
over the telephone, must provide telephone services
that allow for equally effective communication with
the hearing and speech-impaired. This normally will
require the use of TDD or relay services.

Transportation
Title II contains extensive provisions dealing with

public transportation. However, public school trans-
portation is exempt from these provisions.

Defenses
Under Title II there are several defenses, or reasons

why programs may not be fully available or accessible
to all who wish them. It is important to note, however,
that merely because an entity is excused from making
a particular modification, that does not end the
inquiry. If one modification cannot be made, the
entity must then determine whether there are other
modifications that would allow disabled individuals
to receive the benefits of the program or service, even
if not as fully as would have been possible with the
original modification. For example, a school may open
its high school pool to the community on week-ends for
recreational swimming. If the school cannot, without
undue financial burden, make that pool accessible to
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mobility impaired individuals, it is not completely
released from its obligations under the Act. It would
still have to investigate whether there were other
options, such as opening the junior high school pool,
which could serve as an alternative program for the
disabled.

The defenses recognized by the Act are:

Safety
A public entity may impose legitimate safety

requirements necessary for the safe operation of its
programs, activities and services. The ADA does not
require public entities to allow participation by disa-
bled individuals where that would pose a significant
risk to the health or safety of the disabled individual
or to others. 28 C.F.R. § 35.104(Analysis); see also 42
U.S.C. § 12182(b)(3). It is important that the evalua-
tion of risk be based on actual dangers, not on specula-
tion or generalizations or stereotypes about what dis-
abled people can do. For example, a welding class may
legitimately exclude someone with a disability which
causes serious hand or arm tremors, so that the indi-
vidual cannot safely operate a welding torch. The
class may not, however, exclude all disabled individu-
als on the assumption that welding is too dangerous
an activity for any disabled person.

Fundamental Alteration in Nature of
Program, Services or Activities

A public entity is not required to make a modifica-
tion that would result in fundamentally altering the
nature of the program, service or activity being
offered. 28 C.F.R. § 35.130(a)(7). For example, the
content of an advanced placement calculus class would
not have to be altered to allow a mentally retarded
student to join the class. Similarly, the nature of the
high school football team is such that it cannot rea-
sonably be altered to accommodate a player confined
to a wheelchair.

The determination that an entity is excused from
making a particular modification because of a funda-
mental alteration in nature is to be made by the head
of the public entity or his designee. The decision must
be accompanied by a written statement of the reasons.
The public entity must then undertake other modifi-
cations, if possible, which would allow disabled indi-
viduals to obtain the benefits of the program, activity
or service. Id. at § 35.150(a)(3).

Undue Financial or Administrative Burden
A public entity is not required to undertake any

modification that would result in an undue financial or
administrative burden. According to the regulations,
the determination of financial burden must take into
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account "all resources available for use in the funding
and operation of the service, program, or activity." Id.

Personal Devices or Services
A public entity is not required to provide personal

devices, such as wheelchairs, eyeglasses, or hearing
aids, or personal services, such as assistance in eating,
under the ADA, even if those devices or services are
necessary for participation by a disabled individual.
28 C.F.R. § 35.135. NOTE: A school district's obliga-
tions under the IDEA may require personal services
in certain circumstances.

Enforcement and Remedies
The Justice Department is the agency primarily

responsible for enforcement of Title II of the ADA. The
Department of Education is also authorized to accept
and investigate charges of violation of Title II by
educational institutions. For cases of employment dis-
crimination covered by Title I, the Equal Employ-
ment Opportunity Commission is the agency charged
with enforcement. For information on Title I enforce-
ment and remedies, refer to page 10.

An individual with a complaint has two options. He
may file a complaint against a school district with
the Justice Department or the Education Department,
or he may proceed directly to federal court and file a
lawsuit.

If an administrative complaint is filed, the agency
will investigate. If it concludes that there was a viola-
tion, it will attempt to negotiate a settlement. If that
fails, it will refer the matter to the Department of
Justice for a determination whether to proceed with
litigation. An administrative complaint may be filed
under either Title II or Section 504. The investigating
agency is expected to review each complaint for com-
pliance under both statutes, where applicable.

Administrative complaints must be made in writ-
ing, and filed within 180 days of the alleged act of
discrimination. The individual does not need to utilize
the public entity's grievance procedure before filing
a complaint, either with an agency or in federal court.
The individual making the complaint, except in cases
of employment discrimination covered by Title I, need
not file an administrative complaint prior to filing
suit.

If the individual chooses to file suit in federal court,
he or she is entitled to the same remedies, including
damages and attorneys' fees, that are available in pri-
vate actions under Section 504. Attorneys' fees
include litigation expenses such as expert witness fees,
some travel expenses, and costs. In cases where the
public entity receives federal funding, funding termi-

nation proceedings under Section 504 are also an
enforcement option.

WHY IS THIS ACT
DIFFERENT?

Differences (and Similarities) Between
the ADA and the Rehabilitation Act

In many ways, the ADA is similar to Section 504 of
the Rehabilitation Act. It uses the same definition for
"disability" that Section 504 uses for "handicap," it
prohibits much of the same type of conduct, and it
contains similar administrative requirements and
penalties. There are, however, some important differ-
ences between the two statutes. It is important for
public entities to be aware of these differences so as
to ensure compliance with both acts at all times.

The most obvious difference between the two acts
is terminology. The ADA refers to individuals with
"disabilities", while the Rehabilitation Act uses the
term "handicap". The two terms are defined to mean
the same thing.

The ADA's coverage is much broader than that of
the Rehabilitation Act. The ADA covers all public
entities, while Section 504 of the Rehabilitation Act
is limited to recipients of federal grants.

The ADA specifically abrogates the Eleventh
Amendment immunity of the states, allowing them
to be sued for ADA violations, which Section 504 did
not do. Compare 42 U.S.C. § 12202 with A tascadero
State Hospital v. Scanlon, 473 U.S. 234 (1985).

Section 504 does not limit the use of pre-employment
medical screening or questions, as does the ADA.

Section 504 does not prohibit discrimination on the
basis of association with a disabled person, whereas
the ADA does.

In Section 512(a) of the ADA, Congress amended
the Rehabilitation Act by adding a new section per-
taining to school discipline of drug and alcohol abus-
ers. The amendment states that:

For purposes of programs and activities provid-
ing educational services, Local Educational
Agencies may take disciplinary action pertaining
to the use or possession of illegal drugs or alcohol
against any handicapped student who currently
is engaging in the illegal use of drugs or in the
use of alcohol to the same extent that such disci-
plinary action is taken against non-handi-
capped students. Furthermore, the due process
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procedures at 34 C.F.R. 104.36 shall not apply
to such disciplinary actions.

29 U.S.C. § 706(8)(C)(iv).
Under this provision, where the disabled student is

currently using illegal drugs or alcohol, the school
district may take disciplinary action pertaining to the
use or possession of illegal drugs or alcohol against
that student to the same extent that such disciplinary
action is taken against non-disabled students. Note,
however, that the district must show that such student
is currently engaged in the illegal use of drugs or in
the use of alcohol. Where the student has a disability,
and is in possession of illegal drugs or alcohol, but is
not currently engaging in the use of either, procedural
protections must be afforded, including a reevaluation
to determine if the misconduct was the manifestation
of the disability, and appropriate procedures must be
followed to institute a significant change in placement,
if necessary.

Earlier cases interpreting Section 504 have fre-
quently used a reasonable accommodation standard
that seems to be less onerous than the standard now
called for under the ADA.

Differences Between the ADA and the
IDEA

Unlike the ADA, the IDEA does not apply to public
schools unless they accept federal funding. 20 U.S.C.
§ 1400 et. seq.; 34 C.F.R. § 300.1 et seq. The obligations
of school districts to students with disabilities under
IDEA are, in many instances, more onerous and exten-
sive than the requirements of the ADA, but the rights
and benefits afforded under the former are limited to
children with disabilities who are in need of special
education and related services. For example, the scope
and extent of the related services and assistive tech-
nology that must be provided to students with disabili-
ties, where appropriate, greatly exceed the auxiliary
aids and services required under the ADA. Compare
34 C.F.R. §§ 300.5, 300.6, and 300.16 with 28 C.F.R.
§ 35.104.

The attorneys' fees provisions of the two laws are
also different. Title V of the ADA makes clear that
attorneys' fees are available for both administrative
and judicial proceedings. Under the IDEA, the courts
have split on the subject of awarding attorneys' fees
for non-judicial proceedings. Additionally, the ADA
authorizes administrative hearing officers or examin-
ers to award attorneys' fees, whereas under the IDEA,
only a court has the authority to award fees.

ADMINISTRATIVE
REQUIREMENTS

The ADA imposes several administrative require-
ments on public entities. Many of these requirements
are similar to those imposed by Section 504, but they
are more extensive in their coverage.

Self-Evaluation
All public entities are required to do a written self-

evaluation by January 26, 1993. Public entities with
fifty or more employees are required to retain their
self-evaluation for three years. Public entities are not
required to hold public hearings on the development
of the self-evaluation. The Justice Department stron-
gly encourages consultation with individuals with dis-
abilities and concerned organizations.

This self-evaluation is required only for policies and
practices that were not subject to Section 504 of the
Rehabilitation Act, and therefore not the subject of a
Section 504 self-evaluation. As the Justice Depart-
ment's Thchnical Assistance Manual notes, however,
the Section 504 evaluation was likely done years ago,
and may be out-of-date. For that reason, the Depart-
ment "expects" that public entities will re-examine
all of their policies and practices. This would certainly
be the more prudent course, since it would ensure
that all policies and practices are in compliance. Much
has been learned about disabilities, and the abilities
of disabled individuals, in the last several years, and
programs and policies that once complied with Sec-
tion 504 may need updating.

The self-evaluation process is meant to be a detailed
analysis. The first step is to identify all of the entity's
programs, services and activities, and the policies and
procedures that govern their administration. This
would include review of policy manuals, regulations,
policy guides, directives, administrative procedures,
and memoranda. It must also include unwritten rou-
tine practices and customs.

The Justice Department has identified thirteen
areas that should be among the matters reviewed in
the self-evaluation.

Determine whether physical barriers to access
exist for any programs or services. Identify steps
necessary to make these programs accessible. If
structural changes are needed, these must be
included in a transition plan (see below).
Determine whether any policies or practices
exclude or limit participation of individuals with
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disabilities from programs or services. Any such
policies or practices must be modified, unless
they fall within one of the defenses outlined
above. The self-evaluation should identify the
modifications to be implemented and should con-
tain an explanation for exclusionary policies or
practices which will not be modified.
Review communications policies and practices,
and identify any needed modifications.
Review policies to ensure that necessary provis-
ions are made for needed equipment or services,
such as readers and interpreters, and develop a
method for obtaining such services and guide-
lines on when and where they will be used. Poli-
cies should be established to ensure that equip-
ment is maintained in good working order.
Review emergency evacuation procedures for
individuals with disabilities.
Review written and audio-visual materials to
ensure that disabled individuals are not portrayed
in an offensive or demeaning manner.
Review any historic preservation programs for
accessibility. Special provisions have been devel-
oped governing accessibility to such programs.
Review decisions concerning a fundamental alter-
ation in the nature of a program, activity or ser-
vice, or an undue financial or administrative bur-
den, to verify that they are made properly and
expeditiously.
Verify that public meetings are accessible to indi-
viduals with mobility impairments.
Review employment practices for compliance
with the ADA and Section 504, where applicable.
Review building and construction policies to
ensure that new construction and alterations con-
form to the required standards.
Provide notification and, where necessary, train-
ing, to employees on the obligations of the ADA
and the entity's policies and procedures regarding
full participation.
If participation in any program, service or activity
is restricted on the basis of drug usage, ensure that
such policies or practices do not discriminate
against former, as opposed to current, drug
abusers.

TAM-II, at 41-43.
If remedial action is necessary, it should be under-

taken as soon as identified. Structural changes, if
necessary, should also be undertaken as soon as practi-
cable, and in any event must be completed no later
than July 26, 1995.

Transition Plan
Where structural modifications are necessary to

achieve accessibility in programs and services, public
entities with fifty or more employees must develop a
written transition plan. If the entity has already done
a transition plan under Section 504, the ADA plan
need only cover areas not covered previously. All
structural modifications must be completed no later
than July 26, 1995. A copy of the transition plan
must be made available for public inspection.

The plan must contain a list of the physical barriers
that limit accessibility to programs, services or activi-
ties, and an outline and schedule of the necessary steps
for achieving compliance. The plan must also identify
the official responsible for implementing the plan.

Notice
Every public entity must provide notice to appli-

cants, employees, participants, and other interested
persons explaining that Title II applies to the public
entity and providing sufficient information to apprise
those individuals of the Act's anti-discrimination pro-
visions. This information can be provided through
posters, handbooks, manuals, television or radio
broadcast, or other methods. As with other communi-
cations, the notice must meet the ADA's requirements
for effective communication for the disabled.

Grievance Procedures
Public entities with fifty or more employees are

required to develop grievance procedures to handle
complaints of non-compliance. No specific require-
ments are given for the form of the grievance proce-
dure, except that grievances must be resolved
promptly and equitably. The grievance procedure
must be published.

Designated Official
Public entities with fifty or more employees must

designate one official to coordinate compliance efforts
and other responsibilities under the Act, including
complaint investigation. The name, office address
and telephone number of that official must be made
available to interested persons.

WHERE TO GET
ADDITIONAL
INFORMATION

This monograph has attempted to provide an over-
view of the various provisions of the ADA. Unfortu-
nately, no publication can answer all of a school sys-
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tern's questions, or anticipate every situation. School
districts with specific concerns or problems should seek
the advice of their own legal counsel. In addition, for
more detailed general information, school districts
may contact the EEOC for information on Title I,
and the Department of Justice for information on Title
H. Each agency has published a Technical Assistance
Manual, available upon request to the public. These
manuals provide detailed analysis of the agency's
position on these two titles. Also available from either
agency is the Americans with Disabilities Act Hand-
book which combines information from both agencies
along with extensive resource references.

EEOC:

Equal Employment Opportunity Commission
1801 L Street, N.W.
Washington, D.C. 20507
(202) 663-4900 Voice
(800) 800-3392 TDD
(202) 663-4494 TDD for 202 area code

Department of Justice:
Department of Justice
Office on the Americans with Disabilities Act
Civil Rights Division
P.O. Box 66118
Washington, D.C. 20035-6118

(202) 514-0301 Voice
(202) 514-0381 TDD
(202) 514-6193 Electronic Bulletin Board

In addition, school districts may obtain more specific
information about accessibility in construction and
alteration of facilities by contacting:

Architectural and Transportation Barriers
Compliance Board
1111 18th Street, N.W.
Suite 501
Washington, D.C. 20036

(800) USA-ABLE Voice
(202) 272-5449 TDD

27
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This appendix reproduces
selected portions of the
Americans with Disabilities
Act verbatim.

PUBLIC LAW 101-336

APPENDIX A

Americans with Disabilities Act

JULY 26, 1990

One Hundred First Congress of the United States of America

Begun and held at the City of Washington on Tuesday, the
twenty-third day of January, one thousand nine hundred
and ninety.

An Act: lb establish a clear and comprehensive prohibition
of discrimination on the basis of disability.

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled,

Section 1. Short Title; Table of Contents.

Short Title. This Act may be cited as the "Americans with
Disabilities Act of 1990."

Table of Contents. The table of contents is as follows:
Sec. 1. Short title; table of contents.
Sec. 2. Findings and purposes.
Sec. 3. Definitions.

Title I-Employment
Sec. 101. Definitions.
Sec. 102. Discrimination.
Sec. 103. Defenses.
Sec. 104. Illegal use of drugs and alcohol.
Sec. 105. Posting notices.
Sec. 106. Regulations.
Sec. 107. Enforcement.
Sec. 108. Effective date.

Title II-Public Services
Subtitle A Prohibition Against Discrimination and Other
Generally Applicable Provisions

Sec. 201. Definition.
Sec. 202. Discrimination.
Sec. 203. Enforcement.
Sec. 204. Regulations.
Sec. 205. Effective date.

Subtitle B Actions Applicable to Public Transportation
Provided by Public Entities Considered Discriminatory

Part I Public Transportation Other Than by Aircraft
or Certain Rail Operations

221. Definitions.
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Sec. 222. Public entities operating fixed route systems.
Sec. 223. Paratransit as a complement to fixed route service.
Sec. 224. Public entity operating a demand responsive

system.
Sec. 225. Ibmporary relief where lifts are unavailable.
Sec. 226. New facilities.
Sec. 227. Alterations of existing facilities.
Sec. 228. Public transportation programs and activities in

existing facilities and one car per train rule.
Sec. 229. Regulations.
Sec. 230. Interim accessibility requirements.
Sec. 231. Effective date.

Part II Public Transportation by Intercity and Com-
muter Rail
241. Definitions.
Sec. 242. Intercity and commuter rail actions considered

discriminatory.
Sec. 243. Conformance of accessibility standards.
Sec. 244. Regulations.
Sec. 245. Interim accessibility requirements.
Sec. 246. Effective date.

Title III-Public Accommodations and
Services Operated by Private Entities
Sec. 301. Definitions.
Sec. 302. Prohibition of discrimination by public accommo-

dations. Sec. 303. New construction and alter-
ations in public accommodations and commercial
facilities.

Sec. 304. Prohibition of discrimination in specified public
transportation services provided by private enti-
ties.
Study.
Regulations.
Exemptions for private clubs and religious organi-
zations.
Enforcement.
Examinations and courses.
Effective date.

Sec. 305.
Sec. 306.
Sec. 307.

Sec. 308.
Sec. 309.
Sec. 310.

Title IV-Telecommunications
Sec. 401. Telecommunications relay services for hearing-

impaired and speech-impaired individuals.
Sec. 402. Closed-captioning of public service announce-

ments.
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Title VMiscellaneous Provisions
Sec. 501.
Sec. 502.
Sec. 503.
Sec. 504.

Sec. 505.
Sec. 506.
Sec. 507.
Sec. 508.
Sec. 509.

Sec. 510.
Sec. 511.
Sec. 512.
Sec. 513.
Sec. 514.

Construction.
State immunity.
Prohibition against retaliation and coercion.
Regulations by the Architectural and Transporta-
tion Barriers Compliance Board.
Attorney's fees.
Technical assistance.
Federal wilderness areas.
Transvestites.
Coverage of Congress and the agencies of the legis-
lative branch.
Illegal use of drugs.
Definitions.
Amendments to the Rehabilitation Act.
Alternative means of dispute resolution.
Severability.

Section 2. Findings and Purposes.

(a) Findings. The Congress finds that
(1) some 43,000,000 Americans have one or more physical

or mental disabilities, and this number is increasing as the
population as a whole is growing older;

(2) historically, society has tended to isolate and segregate
individuals with disabilities, and, despite some improve-
ments, such forms of discrimination against individuals with
disabilities continue to be a serious and pervasive social
problem;

(3) discrimination against individuals with disabilities
persists in such critical areas as employment, housing, pub-
lic accommodations, education, transportation, communica-
tion, recreation, institutionalization, health services,
voting, and access to public services;

(4) unlike individuals who have experienced discrimina-
tion on the basis of race, color, sex, national origin, religion,
or age, individuals who have experienced discrimination on
the basis of disability have often had no legal recourse to
redress such discrimination;

(5) individuals with disabilities continually encounter
various forms of discrimination, including outright inten-
tional exclusion, the discriminatory effects of architectural,
transportation, and communication barriers, overprotec-
tive rules and policies, failure to make modifications to exist-
ing facilities and practices, exclusionary qualification stan-
dards and criteria,
segregation, and relegation to lesser services, programs,
activities, benefits jobs, or other opportunities;

(6) census data, national polls, and other studies have
documented that people with disabilities, as a group,
occupy an inferior status in our society, and are severely
disadvantaged socially, vocationally, economically, and
educationally;

(7) individuals with disabilities are a discrete and insular
minority who have been faced with restrictions and limita-
tions, subjected to a history of purposeful unequal treatment,
and relegated to a position of political powerlessness in our

society, based on characteristics that are beyond the control
of such individuals and resulting from stereotypic assump-
tions not truly indicative of the individual ability of such
individuals to participate in, and contribute to, society;

(8) the Nation's proper goals regarding individuals with
disabilities are to assure equality of opportunity, full
participation, independent living, and economic self-suffi-
ciency for such individuals; and

(9) the continuing existence of unfair and unnecessary
discrimination and prejudice denies people with disabilities
the opportunity to compete on an equal basis and to pursue
those opportunities for which our free society is justifiably
famous, and costs the United States billions of dollars in
unnecessary expenses resulting from dependency and non-
productivity.

(b) Purpose. It is the purpose of this Act
(1) to provide a clear and comprehensive national man-

date for the elimination of discrimination against individu-
als with disabilities;

(2) to provide clear, strong, consistent, enforceable stan-
dards addressing discrimination against individuals with dis-
abilities;

(3) to ensure that the Federal Government plays a central
role in enforcing the standards established in this Act on
behalf of individuals with disabilities; and

(4) to invoke the sweep of congressional authority, includ-
ing the power to enforce the fourteenth amendment and to
regulate commerce, in order to address the major areas of
discrimination faced day-to-day by people with disabilities.

Section 3. Definitions.

As used in this Act:
(1) Auxiliary aids and services. The term "auxiliary aids

and services" includes
(A) qualified interpreters or other effective methods of

making aurally delivered materials available to individu-
als with hearing impairments;

(B) qualified readers, taped texts, or other effective meth-
ods of making visually delivered materials available to
individuals with visual impairments;

(C) acquisition or modification of equipment or devices;
and

(D) other similar services and actions.
(2) Disability. The term "disability" means, with respect

to an individual
(A) a physical or mental impairment that substantially

limits one or more of the major life activities of such indi-
vidual

(B) a record of such an impairment; or
(C) being regarded as having such an impairment.
(3) State. The term "State" means each of the several

States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the Virgin Islands,
the Trust Territory of the Pacific Islands, and the Common-
wealth of the Northern Mariana Islands.
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Title IEmployment
Sec. 101. Definitions.

As used in this title:
(1) Commission. The term "Commission" means the

Equal Employment Opportunity Commission established
by section 705 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-4).

(2) Covered entity. The term "covered entity" means an
employer, employment agency, labor organization, or joint
labor-management committee.

(3) Direct threat. The term "direct threat" means a sig-
nificant risk to the health or safety of others that cannot
be eliminated by reasonable accommodation.

(4) Employee. The term "employee" means an individual
employed by an employer.

(5) Employer.
(A) In general. The term "employer" means a person

engaged in an industry affecting commerce who has 15 or
more employees for each working day in each of 20 or more
calendar weeks in the current or preceding calendar year,
and any agent of such person, except that, for two years
following the effective date of this title, an employer means
a person engaged in an industry affecting commerce who
has 25 or more employees for each working day in each of
20 or more calendar weeks in the current or preceding year,
and any agent of such person.

(B) Exceptions. The term "employer" does not include
(i) the United States, a corporation wholly owned by the

government of the United States, or an Indian tribe; or
(ii) a bona fide private membership club (other than a

labor organization) that is exempt from taxation under
section 501(c) of the Internal Revenue Code of 1986.

(6) Illegal use of drugs.
(A) In general. The term "illegal use of drugs" means the

use of drugs, the possession or distribution of which is
unlawful under the Controlled Substances Act (21 U.S.C.
812). Such term does not include the use of a drug taken
under supervision by a licensed health care professional, or
other uses authorized by the Controlled Substances Act or
other provisions of Federal law.

(B) Drugs. The term "drug" means a controlled substance,
as defined in schedules I through V of section 202 of the
Controlled Substances Act.

(7) Person, etc. The terms "person", "labor organization",
"employment agency", "commerce", and "industry affecting
commerce", shall have the same meaning given such terms
in section 701 of the Civil Rights Act of 1964 (42 U.S.C.
2000e).

(8) Qualified individual with a disability. The term "quali-
fied individual with a disability" means an individual with
a disability who, with or without reasonable accommodation,
can perform the essential functions of the employment posi-
tion that such individual holds or desires. For the purposes
of this title, consideration shall be given to the employer's
judgment as to what functions of a job are essential, and if
an employer has prepared a written description before

advertising or interviewing applicants for the job, this
description shall be considered evidence of the essential
functions of the job.

(9) Reasonable accommodation. The term "reasonable
accommodation" may include

(A) making existing facilities used by employees readily
accessible to and usable by individuals with disabilities;
and

(B) job restructuring, part-time or modified work sched-
ules, reassignment to a vacant position, acquisition or mod-
ification of equipment or devices, appropriate adjustment or
modifications of examinations, training materials or poli-
cies, the provision of qualified readers or interpreters, and
other similar accommodations for individuals with disabili-
ties.

(10) Undue hardship.
(A) In general. The term "undue hardship" means an

action requiring significant difficulty or expense, when con-
sidered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered. In determining whether an
accommodation would impose an undue hardship on a cov-
ered entity, factors to be considered include

(i) the nature and cost of the accommodation needed
under this Act;

(ii) the overall financial resources of the facility or facili-
ties involved in the provision of the reasonable accommoda-
tion; the number of persons employed at such facility; the
effect on expenses and resources, or the impact otherwise
of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity;
the overall size of the business of a covered entity with respect
to the number of its employees; the number, type, and loca-
tion of its facilities; and

(iv) the type of operation or operations of the covered
entity, including the composition, structure, and functions
of the workforce of such entity; the geographic separateness,
administrative, or fiscal relationship of the facility or facili-
ties in question to the covered entity.

Sec. 102. Discrimination.

(a) General Rule. No covered entity shall discriminate
against a qualified individual with a disability because of
the disability of such individual in regard to job application
procedures, the hiring, advancement, or discharge of
employees, employee compensation, job training, and other
terms, conditions, and privileges of employment.

(b) Construction. As used in subsection (a), the term "dis-
criminate" includes

(1) limiting, segregating, or classifying a job applicant or
employee in a way that adversely affects the opportunities
or status of such applicant or employee because of the disabil-
ity of such applicant or employee;

(2) participating in a contractual or other arrangement
or relationship that has the effect of subjecting a covered
entity's qualified applicant or employee with a disability to
the discrimination prohibited by this title (such relationship
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includes a relationship with an employment or referral
agency, labor union, an organization providing fringe bene-
fits to an employee of the covered entity, or an organization
providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administra-
tion

(A) that have the effect of discrimination on the basis of
disability; or

(B) that perpetuate the discrimination of others who are
subject to common administrative control;

(4) excluding or otherwise denying equal jobs or benefits
to a qualified individual because of the known disability
of an individual with whom the qualified individual is known
to have a relationship or association;

(5)
(A) not making reasonable accommodations to the known

physical or mental limitations of an otherwise qualified
individual with a disability who is an applicant or employee,
unless such covered entity can demonstrate that the accom-
modation would impose an undue hardship on the operation
of the business of such covered entity; or

(B) denying employment opportunities to a job applicant
or employee who is an otherwise qualified individual with
a disability, if such denial is based on the need of such covered
entity to make reasonable accommodation to the physical or
mental impairments of the employee or applicant;

(6) using qualification standards, employment tests or
other selection criteria that screen out or tend to screen
out an individual with a disability or a class of individuals
with disabilities unless the standard, test or other selection
criteria, as used by the covered entity, is shown to be job-
related for the position in question and is consistent with
business necessity; and

(7) failing to select and administer tests concerning
employment in the most effective manner to ensure that,
when such test is administered to a job applicant or employee
who has a disability that impairs sensory, manual, or speak-
ing skills, such test results accurately reflect the skills, apti-
tude, or whatever other factor of such applicant or employee
that such test purports to measure, rather than reflecting
the impaired sensory, manual, or speaking skills of such
employee or applicant (except where such skills are the fac-
tors that the test purports to measure).
(c) Medical Examinations and Inquiries.

(1) In general. The prohibition against discrimination as
referred to in subsection (a) shall include medical exami-
nations and inquiries.

(2) Preemployment.
(A) Prohibited examination or inquiry. Except as provided

in paragraph (3), a covered entity shall not conduct a medi-
cal examination or make inquiries of a job applicant as to
whether such applicant is an individual with a disability
or as to the nature or severity of such disability.

(B) Acceptable inquiry. A covered entity may make pre-
employment inquiries into the ability of an applicant to
perform job-related functions.

(3) Employment entrance examination. A covered entity
may require a medical examination after an offer of
employment has been made to a job applicant and prior to
the commencement of the employment duties of such appli-
cant, and may condition an offer of employment on the
results of such examination, if

(A) all entering employees are subjected to such an exami-
nation regardless of disability;

(B) information obtained regarding the medical condition
or history of the applicant is collected and maintained on
separate forms and in separate medical files and is treated
as a confidential medical record, except that

(i) supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) first aid and safety personnel may be informed, when
appropriate, if the disability might require emergency
treatment; and

(iii) government officials investigating compliance with
this Act shall be provided relevant information on request;
and

(C) the results of such examination are used only in accor-
dance with this title.

(4) Examination and inquiry.
(A) Prohibited examinations and inquiries. A covered

entity shall not require a medical examination and shall
not make inquiries of an employee as to whether such
employee is an individual with a disability or as to the
nature or severity of the disability, unless such examination
or inquiry is shown to be job-related and consistent with
business necessity.

(B) Acceptable examinations and inquiries. A covered
entity may conduct voluntary medical examinations,
including voluntary medical histories, which are part of an
employee health program available to employees at that
work site. A covered entity may make inquiries into the
ability of an employee to perform job-related functions.

(C) Requirement. Information obtained under subpara-
graph (B) regarding the medical condition or history of any
employee are subject to the requirements of subparagraphs
(B) and (C) of paragraph (3).

Sec. 103. Defenses.

(a) In General. It may be a defense to a charge of discrimina-
tion under this Act that an alleged application of qualifica-
tion standards, tests, or selection criteria that screen out or
tend to screen out or otherwise deny a job or benefit to an
individual with a disability has been shown to be job-related
and consistent with business necessity, and such perfor-
mance cannot be accomplished by reasonable accommoda-
tion, as required under this title.

(b) Qualification Standards. The term "qualification stan-
dards" may include a requirement that an individual shall
not pose a direct threat to the health or safety of other
individuals in the workplace.
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(c) Religious Entities.
(1) In general. This title shall not prohibit a religious

corporation, association, educational institution, or society
from giving preference in employment to individuals of a
particular religion to perform work connected with the car-
rying on by such corporation, association, educational insti-
tution, or society of its activities.

(2) Religious tenets requirement. Under this title, a reli-
gious organization may require that all applicants and
employees conform to the religious tenets of such organiza-
tion.

(d) List of Infectious and Communicable Diseases.
(1) In general. The Secretary of Health and Human Ser-

vices, not later than 6 months after the date of enactment
of this Act, shall

(A) review all infectious and communicable diseases
which may be transmitted through handling the food
supply;

(B) publish a list of infectious and communicable diseases
which are transmitted through handling the food supply;

(C) publish the methods by which such diseases are trans-
mitted; and

(D) widely disseminate such information regarding the
list of diseases and their modes of transmissibility to the
general public. Such list shall be updated annually.

(2) Applications. In any case in which an individual has
an infectious or communicable disease that is transmitted
to others through the handling of food, that is included on
the list developed by the Secretary of Health and Human
Services under paragraph (1), and which cannot be elimi-
nated by reasonable accommodation, a covered entity may
refuse to assign or continue to assign such individual to a
job involving food handling.

(3) Construction. Nothing in this Act shall be construed
to preempt, modify, or amend any State, county, or local
law, ordinance, or regulation applicable to food handling
which is designed to protect the public health from individ-
uals who pose a significant risk to the health or safety of
others, which cannot be eliminated by reasonable accom-
modation, pursuant to the list of infectious or communicable
diseases and the modes of transmissibility published by
the Secretary of Health and Human Services.

Sec. 104. Illegal Use of Drugs and Alcohol.

(a) Qualified Individual With a Disability. For purposes of
this title, the term "qualified individual with a disability"
shall not include any employee or applicant who is currently
engaging in the illegal use of drugs, when the covered
entity acts on the basis of such use.

(b) Rules of Construction. Nothing in subsection (a) shall
be construed to exclude as a qualified individual with a
disability an individual who

(1) has successfully completed a supervised drug rehabili-
tation program and is no longer engaging in the illegal use
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of drugs, or has otherwise been rehabilitated successfully
and is no longer engaging in such use;

(2) is participating in a supervised rehabilitation pro-
gram and is no longer engaging in such use; or

(3) is erroneously regarded as engaging in such use, but
is not engaging in such use; except that it shall not be a
violation of this Act for a covered entity to adopt or adminis-
ter reasonable policies or procedures, including but not
limited to drug testing, designed to ensure that an individual
described in paragraph (1) or (2) is no longer engaging in
the illegal use of drugs.

(c) Authority of Covered Entity. A covered entity
(1) may prohibit the illegal use of drugs and the use of

alcohol at the workplace by all employees;
(2) may require that employees shall not be under the

influence of alcohol or be engaging in the illegal use of
drugs at the workplace;

(3) may require that employees behave in conformance
with the requirements established under the Drug-Free
Workplace Act of 1988 (41 U.S.C. 701 et seq.);

(4) may hold an employee who engages in the illegal use
of drugs or who is an alcoholic to the same qualification
standards for employment or job performance and behavior
that such entity holds other employees, even if any unsatis-
factory performance or behavior is related to the drug use
or alcoholism of such employee; and

(5) may, with respect to Federal regulations regarding
alcohol and the illegal use of drugs, require that

(A) employees comply with the standards established in
such regulations of the Department of Defense, if the
employees of the covered entity are employed in an industry
subject to such regulations, including complying with regu-
lations (if any) that apply to employment in sensitive posi-
tions in such an industry, in the case of employees of the
covered entity who are employed in such positions (as defined
in the regulations of the Department of Defense);

(B) employees comply with the standards established in
such regulations of the Nuclear Regulatory Commission,
if the employees of the covered entity are employed in an
industry subject to such regulations, including complying
with regulations (if any) that apply to employment in sensi-
tive positions in such an industry, in the case of employees
of the covered entity who are employed in such positions (as
defined in the regulations of the
Nuclear Regulatory Commission); and

(C) employees comply with the standards established in
such regulations of the Department of Transportation, if
the employees of the covered entity are employed in a trans-
portation industry subject to such regulations, including
complying with such regulations (if any) that apply to
employment in sensitive positions in such an industry, in
the case of employees of the covered entity who are employed
in such positions (as defined in the regulations of the
Department of Transportation).

(d) Drug Thsting.
(1) In general. For purposes of this title, a test to deter-

mine the illegal use of drugs shall not be considered a
medical examination.
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(2) Construction. Nothing in this title shall be construed
to encourage, prohibit, or authorize the conducting of drug
testing for the illegal use of drugs by job applicants or
employees or making employment decisions based on such
test results.

(e) Transportation Employees. Nothing in this title shall be
construed to encourage, prohibit, restrict, or authorize the
otherwise lawful exercise by entities subject to the jurisdic-
tion of the Department of Transportation of authority to

(1) test employees of such entities in, and applicants for,
positions involving safety-sensitive duties for the illegal
use of drugs and for on-duty impairment by alcohol; and

(2) remove such persons who test positive for illegal use
of drugs and on-duty impairment by alcohol pursuant to
paragraph (1) from safety-sensitive duties in implementing
subsection (c).

Sec. 105. Posting Notices.

Every employer, employment agency, labor organization, or
joint labor-management committee covered under this title
shall post notices in an accessible format to applicants,
employees, and members describing the applicable provis-
ions of this Act, in the manner prescribed by section 711 of
the Civil Rights Act of 1964 (42 U.S.C. 2000e-10).

Sec. 106. Regulations.

Not later than 1 year after the date of enactment of this
Act, the Commission shall issue regulations in an accessi-
ble format to carry out this title in accordance with subchap-
ter II of chapter 5 of title 5, United States Code.

Sec. 107. Enforcement.

(a) Powers, Remedies, and Procedures. The powers, reme-
dies, and procedures set forth in sections 705, 706, 707,
709, and 710 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-
4, 2000e-5, 2000e-6, 2000e-8, and 2000e-9) shall be the
powers, remedies, and procedures this title provides to the
Commission, to the Attorney General, or to any person
alleging discrimination on the basis of disability in violation
of any provision of this Act, or regulations promulgated
under section 106, concerning employment.

(b) Coordination. The agencies with enforcement authority
for actions which allege employment discrimination under
this title and under the Rehabilitation Act of 1973 shall
develop procedures to ensure that administrative com-
plaints filed under this title and under the Rehabilitation
Act of 1973 are dealt with in a manner that avoids duplica-
tion of effort and prevents imposition of inconsistent or con-
flicting standards for the same requirements under this
title and the Rehabilitation Act of 1973. The Commission,
the Attorney General, and the Office of Federal Contract
Compliance Programs shall establish such coordinating
mechanisms (similar to provisions contained in the joint
regulations promulgated by the Commission and the Attor-

ney General at part 42 of title 28 and part 1691 of title 29,
Code of Federal Regulations, and the Memorandum of
Understanding between the Commission and the Office of
Federal Contract Compliance Programs dated January 16,
1981 (46 Fed. Reg. 7435, January 23, 1981)) in regulations
implementing this title and Rehabilitation Act of 1973 not
later than 18 months after the date of enactment of this
Act.

Sec. 108. Effective Date.

This title shall become effective 24 months after the date of
enactment.

Title IIPublic Services
Subtitle A Prohibition Against Discrimination and Other
Generally Applicable Provisions

Sec. 201. Definition.

As used in this title:
(1) Public entity. The term "public entity" means
(A) any State or local government;
(B) any department, agency, special purpose district, or

other instrumentality of a State or States or local govern-
ment; and (C) the National Railroad Passenger Corporation,
and any commuter authority (as defined in section 103(8)
of the Rail Passenger Service Act).

(2) Qualified individual with a disability. The term "quali-
fied individual with a disability" means an individual with
a disability who, with or without reasonable modifications
to rules, policies, or practices, the removal of architectural,
communication, or transportation barriers, or the provision
of auxiliary aids and services, meets the essential eligibil-
ity requirements for the receipt of services or the participa-
tion in programs or activities provided by a public entity.

Sec. 202. Discrimination.

Subject to the provisions of this title, no qualified individual
with a disability shall, by reason of such disability, be
excluded from participation in or be denied the benefits of
the services, programs, or activities of a public entity, or
be subjected to discrimination by any such entity.

Sec. 203. Enforcement.

The remedies, procedures, and rights set forth in section 505
of the Rehabilitation Act of 1973 (29 U.S.C. 794a) shall be
the remedies, procedures, and rights this title provides to
any person alleging discrimination on the basis of disability
in violation of section 202.

Sec. 204. Regulations.

(a) In General. Not later than 1 year after the date of enact-
ment of this Act, the Attorney General shall promulgate
regulations in an accessible format that implement this sub-
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title. Such regulations shall not include any matter within
the scope of the authority of the Secretary of Transportation
under section 223, 229, or 244.

(b) Relationship to Other Regulations. Except for "program
accessibility, existing facilities", and "communications", regu-
lations under subsection (a) shall be consistent with this Act
and with the coordination regulations under part 41 of title
28, Code of Federal Regulations (as promulgated by the
Department of Health, Education, and Welfare on January
13, 1978), applicable to recipients of Federal financial assis-
tance under section 504 of the Rehabilitation Act of 1973
(29 U.S.C. 794). With respect to "program accessibility, exist-
ing facilities", and "communications", such regulations shall
be consistent with regulations and analysis as in part 39 of
title 28 of the Code of Federal Regulations, applicable to
federally conducted activities under such section 504.

(c) Standards. Regulations under subsection (a) shall
include standards applicable to facilities and vehicles cov-
ered by this subtitle, other than facilities, stations, rail pas-
senger cars, and vehicles covered by subtitle B. Such stan-
dards shall be consistent with the minimum guidelines and
requirements issued by the Architectural and Transporta-
tion Barriers Compliance Board in accordance with section
504(a) of this Act.

Sec. 205. Effective Date.
(a) General Rule. Except as provided in subsection (b), this
subtitle shall become effective 18 months after the date of
enactment of this Act.

(b) Exception. Section 204 shall become effective on the date
of enactment of this Act.
Subtitle B Actions Applicable to Public Transportation Pro-
vided by Public Entities Considered Discriminatory

Part I Public Transportation Other Than by Aircraft or Cer-
tain Rail Operations

Sec. 221. Definitions.

(1) [omitted]
(2) Designated public transportation. The term "desig-

nated public transportation" means transportation (other
than public school transportation) by bus, rail, or any other
conveyance (other than transportation by aircraft or inter-
city or commuter rail transportation (as defined in section
241)) that provides the general public with general or spe-
cial service (including charter service) on a regular and con-
tinuing basis.

[Remainder of Title II omitted]

Title IIIPublic Accommodations and
Services Operated by Private Entities
'Sections 301 -308 omitted]

Sec. 309. Examinations and Courses.
Any person that offers examinations or courses related to
applications, licensing, certification, or credentialing for
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secondary or postsecondary education, professional, or trade
purposes shall offer such examinations or courses in a place
and manner accessible to persons with disabilities or offer
alternative accessible arrangements for such individuals.

[Section 310 omitted]

Title IVTelecommunications
[Sections 401-402 omitted]

Title VMiscellaneous Provisions
Sec. 501. Construction.

(a) In General. Except as otherwise provided in this Act,
nothing in this Act shall be construed to apply a lesser
standard than the standards applied under title V of the
Rehabilitation Act of 1973 (29 U.S.C. 790 et seq.) or the
regulations issued by Federal agencies pursuant to such
title.

(b) Relationship to Other Laws. Nothing in this Act shall
be construed to invalidate or limit the remedies, rights, and
procedures of any Federal law or law of any State or political
subdivision of any State or jurisdiction that provides
greater or equal protection for the rights of individuals with
disabilities than are afforded by this Act. Nothing in this
Act shall be construed to preclude the prohibition of, or the
imposition of restrictions on, smoking in places of employ-
ment covered by title I, in transportation covered by title II
or III, or in places of public accommodation covered by
title III.

(c) Insurance. Titles I through IV of this Act shall not be
construed to prohibit or restrict

(1) an insurer, hospital or medical service company,
health maintenance organization, or any agent, or entity that
administers benefit plans, or similar organizations from
underwriting risks, classifying risks, or administering such
risks that are based on or not inconsistent with State law;
or

(2) a person or organization covered by this Act from
establishing, sponsoring, observing or administering the
terms of a bona fide benefit plan that are based on underwrit-
ing risks, classifying risks, or administering such risks that
are based on or not inconsistent with State law; or

(3) a person or organization covered by this Act from
establishing, sponsoring, observing or administering the
terms of a bona fide benefit plan that is not subject to State
laws that regulate insurance. Paragraphs (1), (2), and (3)
shall not be used as a subterfuge to evade the purposes of
title I and III.

(d) Accommodations and Services. Nothing in this Act shall
be construed to require an individual with a disability to
accept an accommodation, aid, service, opportunity, or bene-
fit which such individual chooses not to accept.
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Sec. 502. State Immunity.

A State shall not be immune under the eleventh amendment
to the Constitution of the United States from an action in
Federal or State court of competent jurisdiction for a viola-
tion of this Act. In any action against a State for a violation
of the requirements of this Act, remedies (including reme-
dies both at law and in equity) are available for such a
violation to the same extent as such remedies are available
for such a violation in an action against any public or
private entity other than a State.

Sec. 503. Prohibition Against Retaliation and Coercion.

(a) Retaliation. No person shall discriminate against any
individual because such individual has opposed any act or
practice made unlawful by this Act or because such individ-
ual made a charge, testified, assisted, or participated in
any manner in an investigation, proceeding, or hearing
under this Act.

(b) Interference, Coercion, or Intimidation. It shall be
unlawful to coerce, intimidate, threaten, or interfere with
any individual in the exercise or enjoyment of, or on account
of his or her having exercised or enjoyed, or on account of
his or her having aided or encouraged any other individual
in the exercise or enjoyment of, any right granted or pro-
tected by this Act.

(c) Remedies and Procedures. The remedies and procedures
available under sections 107, 203, and 308 of this Act shall
be available to aggrieved persons for violations of subsec-
tions (a) and (b), with respect to title I, title II and title III,
respectively.

Sec. 504. Regulations by the Architectural and Transporta-
tion Barriers Compliance Board.

(a) Issuance of Guidelines. Not later than 9 months after
the date of enactment of this Act, the Architectural and
Transportation Barriers Compliance Board shall issue mini-
mum guidelines that shall supplement the existing Mini-
mum Guidelines and Requirements for Accessible Design
for purposes of titles II and III of this Act.

(b) Contents of Guidelines. The supplemental guidelines
issued under subsection (a) shall establish additional require-
ments, consistent with this Act, to ensure that buildings,
facilities, rail passenger cars, and vehicles are accessible,
in terms of architecture and design, transportation, and com-
munication, to individuals with disabilities.

(c) Qualified Historic Properties.
(1) In general. The supplemental guidelines issued under

subsection (a) shall include procedures and requirements

for alterations that will threaten or destroy the historic sig-
nificance of qualified historic buildings and facilities as
defined in 4.1.7(1)(a) of the Uniform Federal Accessibility
Standards.

(2) Sites eligible for listing in national register. With
respect to alterations of buildings or facilities that are eligi-
ble for listing in the National Register of Historic Places
under the National Historic Preservation Act (16 U.S.C.
470 et seq.), the guidelines described in paragraph (1) shall,
at a minimum, maintain the procedures and requirements
established in 4.1.7 (1) and (2) of the Uniform Federal Acces-
sibility Standards.

(3) Other sites. With respect to alterations 'of buildings
or facilities designated as historic under State or local law,
the guidelines described in paragraph (1) shall establish
procedures equivalent to those established by 4.1.7(1) (b)
and (c) of the Uniform Federal Accessibility Standards, and
shall require, at a minimum, compliance with the require-
ments established in 4.1.7(2) of such standards.

Sec. 505. Attorney's Fees.

In any action or administrative proceeding commenced pur-
suant to this Act, the court or agency, in its discretion, may
allow the prevailing party, other than the United States, a
reasonable attorney's fee, including litigation expenses, and
costs, and the United States shall be liable for the foregoing
the same as a private individual.

Sec. 506. Technical Assistance.

(a) Plan for Assistance.
(1) In general. Not later than 180 days after the date of

enactment of this Act, the Attorney General, in consulta-
tion with the Chair of the Equal Employment Opportunity
Commission, the Secretary of Transportation, the Chair of
the Architectural and Transportation Barriers Compliance
Board, and the Chairman of the Federal Communications
Commission, shall develop a plan to assist entities covered
under this Act, and other Federal agencies, in understand-
ing the responsibility of such entities and agencies under
this Act.

(2) Publication of plan. The Attorney General shall pub-
lish the plan referred to in paragraph (1) for public com-
ment in accordance with subchapter II of chapter 5 of title
5, United States Code (commonly known as the Adminis-
trative Procedure Act).

(b) Agency and Public Assistance. The Attorney General
may obtain the assistance of other Federal agencies in
carrying out subsection (a), including the National Council
on Disability, the President's Committee on Employment
of People with Disabilities, the Small Business Administra-
tion, and the Department of Commerce.

(c) Implementation.
(1) Rendering assistance. Each Federal agency that has

responsibility under paragraph (2) for implementing this
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Act may render technical assistance to individuals and insti-
tutions that have rights or duties under the respective title
or titles for which such agency has responsibility.

(2) Implementation of titles.
(A) Title I. The Equal Employment Opportunity Commis-

sion and the Attorney General shall implement the plan
for assistance developed under subsection (a), for title I.

(B) Title II.
(i) Subtitle a. The Attorney General shall implement such

plan for assistance for subtitle A of title II.
(ii) Subtitle b. The Secretary of Transportation shall

implement such plan for assistance for subtitle B of title
II.

(C) Title III. The Attorney General, in coordination with
the Secretary of Transportation and the Chair of the Archi-
tectural Transportation Barriers Compliance Board, shall
implement such plan for assistance for title III, except for
section 304, the plan for assistance for which shall be imple-
mented by the Secretary of Transportation.

(D) Title IV. The Chairman of the Federal Communica-
tions Commission, in coordination with the Attorney Gen-
eral, shall implement such plan for assistance for title IV.

(3) Thchnical assistance manuals. Each Federal agency
that has responsibility under paragraph (2) for implement-
ing this Act shall, as part of its implementation responsibilit-
ies, ensure the availability and provision of appropriate
technical assistance manuals to individuals or entities with
rights or duties under this Act no later than six months
after applicable final regulations are published under titles
I, II, III, and IV.

(d) Grants and Contracts.
(1) In general. Each Federal agency that has responsibil-

ity under subsection (c)(2) for implementing this Act may
make grants or award contracts to effectuate the purposes
of this section, subject to the availability of appropriations.
Such grants and contracts may be awarded to individuals,
institutions not organized for profit and no part of the net
earnings of which inures to the benefit of any private share-
holder or individual (including educational institutions),
and associations representing individuals who have rights
or duties under this Act. Contracts may be awarded to
entities organized for profit, but such entities may not be
the recipients or grants described in this paragraph.

(2) Dissemination of information. Such grants and con-
tracts, among other uses, may be designed to ensure wide
dissemination of information about the rights and duties
established by this Act and to provide information and
technical assistance about techniques for effective compli-
ance with this Act.

(e) Failure to Receive Assistance. An employer, public
accommodation, or other entity covered under this Act shall
not be excused from compliance with the requirements of
this Act because of any failure to receive technical assis-
tance under this section, including any failure in the devel-

opment or dissemination of any technical assistance man-
ual authorized by this section.

[Section 507 omitted]

Sec. 508. Transvestites

For the purposes of this Act, the term "disabled" or "disabil-
ity" shall not apply to an individual solely because that
individual is a transvestite.

[Section 509 omitted]

Sec. 510. Illegal Use of Drugs.

(a) In General. For purposes of this Act, the term "individual
with a disability" does not include an individual who is
currently engaging in the illegal use of drugs, when the
covered entity acts on the basis of such use.

(b) Rules of Construction. Nothing in subsection (a) shall
be construed to exclude as an individual with a disability
an individual who

(1) has successfully completed a supervised drug rehabili-
tation program and is no longer engaging in the illegal use
of drugs, or has otherwise been rehabilitated successfully
and is no longer engaging in such use;

.(2) is participating in a supervised rehabilitation pro-
gram and is no longer engaging in such use; or

(3) is erroneously regarded as engaging in such use, but
is not engaging in such use; except that it shall not be a
violation of this Act for a covered entity to adopt or adminis-
ter reasonable policies or procedures, including but not
limited to drug testing, designed to ensure that an individual
described in paragraph (1) or (2) is no longer engaging in
the illegal use of drugs; however, nothing in this section
shall be construed to encourage, prohibit, restrict, or autho-
rize the conducting of testing for the illegal use of drugs.

(c) Health and Other Services. Notwithstanding subsection
(a) and section 511(b)(3), an individual shall not be denied
health services, or services provided in connection with drug
rehabilitation, on the basis of the current illegal use of
drugs if the individual is otherwise entitled to such services.

(d) Definition of Illegal use of drugs.
(1) In general. The term "illegal use of drugs" means the

use of drugs, the possession or distribution of which is
unlawful under the Controlled Substances Act (21 U.S.C.
812). Such term does not include the use of a drug taken
under supervision by a licensed health care professional, or
other uses authorized by the Controlled Substances Act or
other provisions of Federal law.

(2) Drugs. The term "drug" means a controlled substance,
as defined in schedules I through V of section 202 of the
Controlled Substances Act.
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Sec. 511. Definitions.

(a) Homosexuality and Bisexuality. For purposes of the
definition of "disability" in section 3(2), homosexuality and
bisexuality are not impairments and as such are not disabili-
ties under this Act.

(b) Certain Conditions. Under this Act, the term "disability"
shall not include

(1) transvestism, transsexualism, pedophilia, exhibition-
ism, voyeurism, gender identity disorders not resulting
from physical impairments, or other sexual behavior disor-
ders;

(2) compulsive gambling, kleptomania, or pyromania; or
(3) psychoactive substance use disorders resulting from

current illegal use of drugs.

Sec. 512. Amendments to the Rehabilitation Act.

(a) Definition of Handicapped Individual. Section 7(8) of the
Rehabilitation Act of 1973 (29 U.S.C. 706(8)) is amended
by redesignating subparagraph (C) as subparagraph (D),
and by inserting after subparagraph (B) the following sub-
paragraph:
"(c)(i) For purposes of title V, the term 'individual with
handicaps' does not include an individual who is currently
engaging in the illegal use of drugs, when a covered entity
acts on the basis of such use.

"(ii) Nothing in clause (i) shall be construed to exclude
as an individual with handicaps an individual who

"(I) has successfully completed a supervised drug rehabil-
itation program and is no longer engaging in the illegal use
of drugs, or has otherwise been rehabilitated successfully
and is no longer engaging in such use;

"(II) is participating in a supervised rehabilitation
program and is no longer engaging in such use; or

"(III) is erroneously regarded as engaging in such use,
but is not engaging in such use; except that it shall not be
a violation of this Act for a covered entity to adopt or admin-
ister reasonable policies or procedures, including but not
limited to drug testing, designed to ensure that an individual
described in subclause (I) or (II) is no longer engaging in
the illegal use of drugs.

"(iii) Notwithstanding clause (i), for purposes of programs
and activities providing health services and services provided
under titles I, II and III, an individual shall not be excluded
from the benefits of such programs or activities on the basis
of his or her current illegal use of drugs if he or she is
otherwise entitled to such services.

"(iv) For purposes of programs and activities providing
educational services, local educational agencies may take dis-
ciplinary action pertaining to the use or possession of illegal

drugs or alcohol against any handicapped student who cur-
rently is engaging in the illegal use of drugs or in the use
of alcohol to the same extent that such disciplinary action
is taken against nonhandicapped students. Furthermore,
the due process procedures at 34 CFR 104.36 shall not apply
to such disciplinary actions.

"(v) For purposes of sections 503 and 504 as such sections
relate to employment, the term 'individual with handicaps'
does not include any individual who is an alcoholic whose
current use of alcohol prevents such individual from per-
forming the duties of the job in question or whose employ-
ment, by reason of such current alcohol abuse, would consti-
tute a direct threat to property or the safety of others."

(b) Definition of Illegal Drugs. Section 7 of the Rehabilita-
tion Act of 1973 (29 U.S.C. 706) is amended by adding at
the end the following new paragraph:

"(22)(A) The term 'drug' means a controlled substance, as
defined in schedules I through V of section 202 of the Con-
trolled Substances Act (21 U.S.C. 812).

"(B) The term 'illegal use of drugs' means the use of drugs,
the possession or distribution of which is unlawful under
the Controlled Substances Act. Such term does not include
the use of a drug taken under supervision by a licensed
health care professional, or other uses authorized by the
Controlled Substances Act or other provisions of Federal
law"

(c) Conforming Amendments. Section 7(8)(B) of the Reha-
bilitation Act of 1973 (29 U.S.C. 706(8)(B)) is amended

(1) in the first sentence, by striking "Subject to the second
sentence of this subparagraph," and inserting "Subject to sub-
paragraphs (C) and (D),"; and

(2) by striking the second sentence.

Sec. 513. Alternative Means of Dispute Resolution.

Where appropriate and to the extent authorized by law, the
use of alternative means of dispute resolution, including set-
tlement negotiations, conciliation, facilitation, mediation,
factfinding, minitrials, and arbitration, is encouraged to
resolve disputes arising under this Act.

Sec. 514. Severability.

Should any provision in this Act be found to be unconstitu-
tional by a court of law, such provision shall be severed from
the remainder of the Act, and such action shall not affect
the enforceability of the remaining provisions of the Act.

Approved July 26, 1990
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LEGISLATIVE HISTORY-S. 933 (H.R. 2273):
HOUSE REPORTS: No. 101-485, Pt. 1 (Comm. on Public
Works and Transportation),

Pt. 2 (Comm. on Education and Labor), Pt. 3 (Comm. on the
Judiciary), and Pt. 4 (Comm. on Energy and Commerce) all
accompanying H.R. 2272; and No. 101-558 and No. 101-569
both from (Comm. of Conference).

SENATE REPORTS: No. 101-116 (Comm. on Labor and
Human Resources).

CONGRESSIONAL RECORD:

Vol. 135 (1989): Sept. 7, considered and passed by Senate.
Vol. 136 (1990): May 17, 22, H.R. 2273 considered and

passed House; S. 933 passed in lieu.
July 11, Senate recommitted conference report.
July 12, House agreed to conference report.
July 13, Senate agreed to conference report.

WEEKLY COMPILATION OF PRESIDENTIAL DOC-
UMENTS, Vol. 26 (1990): July 26, Presidential remarks
and statement.
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This appendix reproduces
the EEOC regulations and
Interpretive Guidance ver-
batim. See note below.*

APPENDIX B

Regulations to Implement Equal Employment
Provisions of ADA (Title I)

Equal Employment Opportunity Commission
29 CFR Part 1630

Equal Employment Opportunity for Individuals with Disabilities

Agency: Equal Employment Opportunity Commission

Action: Final Rule

Summary: On July 26, 1990, the Americans with Disabili-
ties Act (ADA) was signed into law. Section 106 of the ADA
requires that the Equal Employment Opportunity Commis-
sion (EEOC) issue substantive regulations implementing
title I (Employment) within one year of the date of enactment
of the Act. Pursuant to this mandate, the Commission is
publishing a new part 1630 to its regulations to implement
title I and sections 3(2), 3(3), 501, 503, 506(e), 508, 510,
and 511 of the ADA as those sections pertain to employment.
New part 1630 prohibits discrimination against qualified
individuals with disabilities in all aspects of employment.

Effective Date: July 26, 1992.

For Further Information Contact: Elizabeth M. Thornton,
Deputy Legal Counsel, (202) 663-4638 (voice), (202) 663-
7026 (TDD) or Christopher G. Bell, Acting Associate Legal
Counsel for Americans with Disabilities Act Services, (202)
663-4679 (voice), (202) 663-7026. Copies of this final rule
and interpretive appendix may be obtained by calling the
Office of Communications and Legislative Affairs at (202)
663-4900. Copies in alternate formats may be obtained
from the Office of Equal Employment Opportunity by calling
(202) 663-4398 or (202) 663-4395 (voice) or (202) 663-4399
(TDD). The alternate formats available are: large print,
braille, electronic file on computer disk, and audio-tape.

Supplementary Information:

RULEMAKING HISTORY

The Commission actively solicited and considered public
comment in the development of part 1630. On August 1,
1990, the Commission published an advance notice of pro-
posed rulemaking (ANPRM), 55 FR 31192, informing the
public that the Commission had begun the process of devel-
oping substantive regulations pursuant to title I of the
ADA and inviting comment from interested groups and indi-
viduals. The comment period ended on August 31, 1990.
In response to the ANPRM, the Commission received 138
comments from various disability rights organizations,
employer groups, and individuals. Comments were also

solicited at 62 ADA input meetings conducted by Commis-
sion field offices throughout the country. More than 2400
representatives from disability rights organizations and
employer groups participated in these meetings.

On February 28, 1991, the Commission published a notice
of proposed rulemaking (NPRM), 56 FR 8578, setting forth
proposed part 1630 for public comment. The comment period
ended April 29, 1991. In response to the NPRM, the Com-
mission received 697 timely comments from interested
groups and individuals. In many instances, a comment was
submitted on behalf of several parties and represented the
views of numerous groups, employers, or individuals with
disabilities. The comments have been analyzed and consid-
ered in the development of this final rule.

OVERVIEW OF REGULATIONS
The format of part 1630 reflects congressional intent, as

expressed in the legislative history, that the regulations
implementing the employment provisions of the ADA be
modeled on the regulations implementing Section 504 of
the Rehabilitation Act of 1973, as amended, 34 CFR part
104. Accordingly, in developing part 1630, the Commission
has been guided by the Section 504 regulations and the case
law interpreting those regulations.

It is the intent of Congress that the regulations imple-
menting the ADA be comprehensive and easily understood.
Part 1630, therefore, defines terms not previously defined
in the regulations implementing Section 504 of the Reha-
bilitation Act, such as "substantially limits," "essential func-
tions," and "reasonable accommodation." Of necessity,
many of the determinations that may be required by this
part must be made on a case-by-case basis. Where possible,
part 1630 establishes parameters to serve as guidelines in
such inquiries.

The Commission is also issuing interpretive guidance con-
currently with the issuance of part 1630 in order to ensure
that qualified individuals with disabilities understand their
rights under this part and to facilitate and encourage compli-
ance by covered entities. Therefore, part 1630 is accompa-
nied by an Appendix. This Appendix represents the Com-
mission's interpretation of the issues discussed, and the Com-
mission will be guided by it when resolving charges of
employment discrimination. The Appendix addresses the
major provisions of part 1630 and explains the major con-
cepts of disability rights. Further, the Appendix cites to the

*Section by section analysis begins at p. 35; regulations begin at p. 43; interpretive guidance begins at p. 50. Cross references to
analysis and interpretive guidance are provided in regulations.
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authority, such as the legislative history of the ADA and
case law interpreting Section 504 of the Rehabilitation Act,
that provides the basis and purpose of the rule and inter-
pretative guidance.

More detailed guidance on specific issues will be forthcom-
ing in the Commission's Compliance Manual. Several Com-
pliance Manual sections and policy guidances on ADA issues
are currently under development and are expected to be
issued prior to the effective date of the Act. Among the issues
to be addressed in depth are the theories of discrimination;
definitions of disability and of qualified individual with a
disability; reasonable accommodation and undue hardship,
including the scope of reassignment; and pre-employment
inquiries.

lb assist us in the development of this guidance, the Com-
mission requested comment in the NPRM from disability
rights organizations, employers, unions, state agencies con-
cerned with employment or workers compensation prac-
tices, and interested individuals on specific questions about
insurance, workers' compensation, and collective bargaining
agreements. Many commenters responded to these ques-
tions, and several commenters addressed other matters per-
tinent to these areas. The Commission has considered these
comments in the development of the final rule and will
continue to consider them as it develops further ADA guid-
ance.

In the NPRM, the Commission raised questions about a
number of insurance-related matters. Specifically, the Com-
mission asked commenters to discuss risk assessment and
classification, the relationship between "risk" and "cost,"
and whether employers should consider the effects that
changes in insurance coverage will have on individuals
with disabilities before making those changes. Many com-
menters provided information about insurance practices
and explained some of the considerations that affect insur-
ance decisions. In addition, some commenters discussed
their experiences with insurance plans and coverage. The
commenters presented a wide range of opinions on insur-
ance-related matters, and the Commission will consider the
comments as it continues to analyze these complex matters.

The Commission received a large number of comments
concerning inquiries about an individual's workers' com-
pensation history. Many employers asserted that such
inquiries are job related and consistent with business
necessity. Several individuals with disabilities and disability
rights organizations, however, argued that such inquiries are
prohibited pre-employment inquiries and are not job related
and consistent with business necessity. The Commission
has addressed this issue in the interpretive guidance accom-
panying section 1630.14(a) and will discuss the matter fur-
ther in future guidance.

There was little controversy about the submission of medi-
cal information to workers' compensation offices. A number
of employers and employer groups pointed out that the work-
ers' compensation offices of many states request medical
information in connection with the administration of second-
injury funds. Further, they noted that the disclosure of

medical information may be necessary to the defense of a
workers' compensation claim. The Commission has
responded to these comments by amending the interpretive
guidance accompanying section 1630.14(b). This amend-
ment, discussed below, notes that the submission of medical
information to workers' compensation offices in accordance
with state workers' compensation laws is not inconsistent
with section 1630.14(b). The Commission will address this
area in greater detail and will discuss other issues concern-
ing workers' compensation matters in future guidances,
including the policy guidance on pre-employment inquiries.

With respect to collective bargaining agreements, the
Commission asked commenters to discuss the relationship
between collective bargaining agreements and such matters
as undue hardship, reassignment to a vacant position, the
determination of what constitutes a "vacant" position, and
the confidentiality requirements of the ADA. The com-
ments that we received reflected a wide variety of views.
For example, some commenters argued that it would
always be an undue hardship for an employer to provide a
reasonable accommodation that conflicted with the provis-
ions of a collective bargaining agreement. Other comment-
ers, however, argued that an accommodation's effect on an
agreement should not be considered when assessing undue
hardship. Similarly, some commenters stated that the
appropriateness of reassignment to a vacant position should
depend upon the provisions of a collective bargaining agree-
ment while others asserted that an agreement cannot limit
the right to reassignment. Many commenters discussed the
relationship between an agreement's seniority provisions
and an employer's reasonable accommodation obligations.

In response to comments, the Commission has amended
section 1630.2(n)(3) to include "the terms of a collective
bargaining agreement" in the types of evidence relevant to
determining the essential functions of a position. The Com-
mission has made a corresponding change to the interpretive
guidance on section 1630.2(n)(3). In addition, the Commis-
sion has amended the interpretive guidance on section
1630.15(d) to note that the terms of a collective bargaining
agreement may be relevant to determining whether an
accommodation would pose an undue hardship on the oper-
ation of a covered entity's business.

The divergent views expressed in the public comments
demonstrate the complexity of employment-related issues
concerning insurance, workers' compensation, and collective
bargaining agreement matters.

These highly complex issues require extensive research
and analysis and warrant further consideration. Accord-
ingly, the Commission has decided to address the issues in
depth in future Compliance Manual sections and policy
guidances. The Commission will consider the public com-
ments that it received in response to the NPRM as it devel-
ops further guidance on the application of title I of the ADA
to these matters.

The Commission has also decided to address burdens-of-
proof issues in future guidance documents, including the
Compliance Manual section on the theories of discrimina-
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tion. Many commenters discussed the allocation of the vari-
ous burdens of proof under title I of the ADA and asked the
Commission to clarify those burdens. The comments in this
area addressed such matters as determining whether a per-
son is a qualified individual with a disability, job related-
ness and business necessity, and undue hardship. The Com-
mission will consider these comments as it prepares further
guidance in this area.

A discussion of other significant comments and an expla-
nation of the changes made in part 1630 since publication
of the NPRM follows.

SECTION-BY-SECTION ANALYSIS OF
COMMENTS AND REVISIONS

Section 1630.1 Purpose, applicability, and
construction

The Commission has made a technical correction to section
1630.1(a) by adding section 506(e) to the list of statutory
provisions implemented by this part. Section 506(e) of the
ADA provides that the failure to receive technical assis-
tance from the federal agencies that administer the ADA is
not a defense to failing to meet the obligations of title I.

Some commenters asked the Commission to note that the
ADA does not preempt state claims, such as state tort
claims, that confer greater remedies than are available
under the ADA. The Commission has added a paragraph
to that effect in the Appendix discussion of sections 1630.1(b)
and (c). This interpretation is consistent with the legisla-
tive history of the Act. See H.R. Rep. No. 485 Part 3, 101st
Cong., 2d Sess. 69-70 (1990) [hereinafter referred to as
House Judiciary Report].

In addition, the Commission has made a technical amend-
ment to the Appendix discussion to note that the ADA does
not automatically preempt medical standards or safety
requirements established by Federal law or regulations.
The Commission has also amended the discussion to refer
to a direct threat that cannot be eliminated "or reduced"
through reasonable accommodation. This language is consis-
tent with the regulatory definition of direct threat. (See
section 1630.2(r), below.)

Section 1630.2 Definitions

Section 1630.2(h) Physical or mental
impairment

The Commission has amended the interpretive guidance
accompanying section 1630.2(h) to note that the definition of
the term "impairment" does not include characteristic pre-
disposition to illness or disease.

In addition, the Commission has specifically noted in the
interpretive guidance that pregnancy is not an impair-
ment. This change responds to the numerous questions that
the Commission has received concerning whether preg-
nancy is a disability covered by the ADA. Pregnancy, by
itself, is not an impairment and is therefore not a disability.
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Section 1630.2(j) Substantially limits
The Commission has revised the interpretive guidance

accompanying section 1630.2(j) to make clear that the deter-
mination of whether an impairment substantially limits one
or more major life activities is to be made without regard
to the availability of medicines, assistive devices, or other
mitigating measures. This interpretation is consistent with
the legislative history of the ADA. See S. Rep. No. 116, 101st
Cong., 1st Sess. 23 (1989) [hereinafter referred to as Senate
Report]; H.R. Rep. No. 485 Part 2, 101st Cong., 2d Sess. 52
(1990) [hereinafter referred to as House Labor Report];
House Judiciary Report at 28. The Commission has also
revised the examples in the third paragraph of this section's
guidance. The examples now focus on the individual's capac-
ity to perform major life activities rather than on the pres-
ence or absence of mitigating measures. These revisions
respond to comments from disability rights groups, which
were concerned that the discussion could be misconstrued
to exclude from ADA coverage individuals with disabilities
who function well because of assistive devices or other miti-
gating measures.

In an amendment to the paragraph concerning the factors
to consider when determining whether an impairment is
substantially limiting, the Commission has provided a sec-
ond example of an impairment's "impact." This example
notes that a traumatic head injury's affect on cognitive func-
tions is the "impact" of that impairment.

Many commenters addressed the provisions concerning
the definition of "substantially limits" with respect to the
major life activity of working (section 1630.2(j)(3)). Some
employers generally supported the definition but argued
that it should be applied narrowly. Other employers argued
that the definition is too broad. Disability rights groups
and individuals with disabilities, on the other hand, argued
that the definition is too narrow, unduly limits coverage,
and places an onerous burden on individuals seeking to
establish that they are covered by the ADA. The Commis-
sion has responded to these comments by making a number
of clarifications in this area.

The Commission has revised section 1630.2(j)(3)(ii) and
the accompanying interpretive guidance to note that the
listed factors "may" be considered when determining
whether an individual is substantially limited in working.
This revision clarifies that the factors are relevant to, but
are not required elements of, a showing of a substantial limi-
tation in working.

Disability rights groups asked the Commission to clarify
that "substantially limited in working" applies only when
an individual is not substantially limited in any other major
life activity. In addition, several other commenters indi-
cated confusion about whether and when the ability to work
should be considered when assessing if an individual has
a disability. In response to these comments, the Commission
has amended the interpretive guidance by adding a new para-
graph clarifying the circumstances under which one should
'determine whether an individual is substantially limited
in the major life activity of working. This paragraph makes
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clear that a determination of whether an individual is sub-
stantially limited in the ability to work should be made only
when the individual is not disabled in any other major life
activity. Thus, individuals need not establish that they are
substantially limited in working if they already have estab-
lished that they are, have a record of, or are regarded as
being substantially limited in another major life activity.

The proposed interpretive guidance in this area provided
an example concerning a surgeon with a slight hand
impairment. Several commenters expressed concern about
this example. Many of these comments indicated that the
example confused, rather than clarified, the matter. The
Commission, therefore, has deleted this example. To
explain further the application of the "substantially limited
in working" concept, the Commission has provided another
example (concerning a commercial airline pilot) in the inter-
pretive guidance.

In addition, the Commission has clarified that the terms
"numbers and types of jobs" (see section 1630.2(j)(3)(ii)(B))
and "numbers and types of other jobs" (see section
1630.2(j)(3)(ii)(C)) do not require an onerous evidentiary
showing.

In the proposed Appendix, after the interpretive guidance
accompanying section 1630.2(1), the Commission included
a discussion entitled "Frequently Disabling Impairments."
Many commenters expressed concern about this discussion.
In response to these comments, and to avoid confusion, the
Commission has revised the discussion and has deleted the
list of frequently disabling impairments. The revised discus-
sion now appears in the interpretive guidance accompany-
ing section 1630.2(j).

Section 1630.2(1) Is regarded as having such
an impairment

Section 1630.2(1)(3) has been changed to refer to "a sub-
stantially limiting impairment" rather than "such an
impairment." This change clarifies that an individual meets
the definition of the term "disability" when a covered entity
treats the individual as having a substantially limiting
impairment. That is, section 1630.2(1)(3) refers to any sub-
stantially limiting impairment, rather than just to one of
the impairments described in sections 1630.2(1)(1) or (2).

The proposed interpretive guidance on section 1630.2(1)
stated that, when determining whether an individual is
regarded as substantially limited in working, "it should be
assumed that all similar employers would apply the same
exclusionary qualification standard that the employer
charged with discrimination has used." The Commission
specifically requested comment on this proposal, and many
commenters addressed this issue. The Commission has
decided to eliminate this assumption and to revise the inter-
pretive guidance. The guidance now explains that an indi-
vidual meets the "regarded as" part of the definition of dis-
ability if he or she can show that a covered entity made
an employment decision because of a perception of a disabil-
ity based on "myth, fear, or stereotype." This is consistent

with the legislative history of the ADA. See House Judiciary
Report at 30.

Section 1630.2(m) Qualified individual with
a disability

Under the proposed part 1630, the first step in determining
whether an individual with a disability is a qualified indi-
vidual with a disability was to determine whether the indi-
vidual "satisfies the requisite skill, experience and educa-
tion requirements of the employment position" the individ-
ual holds or desires. Many employers and employer groups
asserted that the proposed regulation unduly limited job
prerequisites to skill, experience, and education require-
ments and did not permit employers to consider other job-
related qualifications. To clarify that the reference to skill,
experience, and education requirements was not intended
to be an exhaustive list of permissible qualification require-
ments, the Commission has revised the phrase to include
"skill, experience, education, and other job-related require-
ments." This revision recognizes that other types of job-
related requirements may be relevant to determining
whether an individual is qualified for a position.

Many individuals with disabilities and disability rights
groups asked the Commission to emphasize that the deter-
mination of whether a person is a qualified individual with
a disability must be made at the time of the employment
action in question and cannot be based on speculation that
the individual will become unable to perform the job in the
future or may cause increased health insurance or workers'
compensation costs. The Commission has amended the
interpretive guidance on section 1630.2(m) to reflect this
point. This guidance is consistent with the legislative his-
tory of the Act. See Senate Report at 26, House Labor Report
at 55, 136; House Judiciary Report at 34, 71.

Section 1630.2(n) Essential functions
Many employers and employer groups objected to the use

of the terms "primary" and "intrinsic" in the definition of
essential functions.

To avoid confusion about the meanings of "primary" and
"intrinsic," the Commission has deleted these terms from the
definition. The final regulation defines essential functions
as "fundamental job duties" and notes that essential func-
tions do not include the marginal functions of a position.

The proposed interpretive guidance accompanying section
1630.2(n)(2)(ii) noted that one of the factors in determining
whether a function is essential is the number of employees
available to perform a job function or among whom the
performance of that function can be distributed. The pro-
posed guidance explained that "[t]his may be a factor either
because the total number of employees is low, or because of
the fluctuating demands of the business operations." Some
employers and employer groups expressed concern that this
language could be interpreted as requiring an assessment
of whether a job function could be distributed among all
employees in any job at any level. The Commission has
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amended the interpretive guidance on this factor to clarify
that the factor refers only to distribution among "available"
employees.

Section 1630.2(n)(3) lists several kinds of evidence that
are relevant to determining whether a particular job func-
tion is essential. Some employers and unions asked the Com-
mission to recognize that collective bargaining agreements
may help to identify a position's essential functions. In
response to these comments, the Commission has added
"[t]he terms of a collective bargaining agreement" to the
list. In addition, the Commission has amended the interpre-
tive guidance to note specifically that this type of evidence
is relevant to the determination of essential functions. This
addition is consistent with the legislative history of the Act.
See Senate Report at 32; House Labor Report at 63.

Proposed section 1630.2(n)(3) referred to the evidence on
the list as evidence "that may be considered in determining
whether a particular function is essential." The Commission
has revised this section to refer to evidence "of' whether a
particular function is essential. The Commission made this
revision in response to concerns about the meaning of the
phrase "may be considered." In that regard, some comment-
ers questioned whether the phrase meant that some of the
listed evidence might not be considered when determining
whether a function is essential to a position. This revision
clarifies that all of the types of evidence on the list, when
available, are relevant to the determination of a position's
essential functions. As the final rule and interpretive guid-
ance make clear, the list is not an exhaustive list of all
types of relevant evidence. Other types of available evidence
may also be relevant to the determination.

The Commission has amended the interpretive guidance
concerning section 1630.2(n)(3)(ii) to make clear that cov-
ered entities are not required to develop and maintain writ-
ten job descriptions. Such job descriptions are relevant to
a determination of a position's essential functions, but they
are not required by part 1630.

Several commenters suggested that the Commission
establish a rebuttable presumption in favor of the employ-
er's judgment concerning what functions are essential. The
Commission has not done so. On that point, the Commission
notes that the House Committee on the Judiciary specifically
rejected an amendment that would have created such a
presumption. See House Judiciary Report at 33-34.

The last paragraph of the interpretive guidance on section
1630.2(n) notes that the inquiry into what constitutes a
position's essential functions is not intended to second guess
an employer's business judgment regarding production
standards, whether qualitative or quantitative. In response
to several comments, the Commission has revised this para-
graph to incorporate examples of qualitative production
standards.

Section 1630.2(o) Reasonable
accommodation

The Commission has deleted the reference to undue hard-
ship from the definition of reasonable accommodation. This
is a technical change reflecting that undue hardship is a
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defense to, rather than an aspect of, reasonable accommo-
dation. As some commenters have noted, a defense to a term
should not be part of the term's definition. Accordingly, we
have separated the concept of undue hardship from the defi-
nition of reasonable accommodation. This change does not
affect the obligations of employers or the rights of individu-
als with disabilities. Accordingly, a covered entity remains
obligated to make reasonable accommodation to the known
physical or mental limitations of an otherwise qualified
individual with a disability unless to do so would impose an
undue hardship on the operation of the covered entity's
business. See section 1630.9.

With respect to section 1630.2(o)(1)(i), some commenters
expressed confusion about the use of the phrase "qualified
individual with a disability." In that regard, they noted that
the phrase has a specific definition under this part (see section
1630.2(m)) and questioned whether an individual must meet
that definition to request an accommodation with regard
to the application process. The Commission has substituted
the phrase "qualified applicant with a disability" for "quali-
fied individual with a disability." This change clarifies that
an individual with a disability who requests a reasonable
accommodation to participate in the application process
must be eligible only with respect to the application process.

The Commission has modified section 1630.2(o)(1)(iii) to
state that reasonable accommodation includes modifica-
tions or adjustments that enable employees with disabilities
to enjoy benefits and privileges that are "equal" to (rather
than "the same" as) the benefits and privileges that are
enjoyed by other employees. This change clarifies that such
modifications or adjustments must ensure that individuals
with disabilities receive equal access to the benefits and
privileges afforded to other employees but may not be able
to ensure that the individuals receive the same results of
those benefits and privileges or precisely the same benefits
and privileges.

Many commenters discussed whether the provision of
daily attendant care is a form of reasonable accommoda-
tion. Employers and employer groups asserted that reason-
able accommodation does not include such assistance. Dis-
ability rights groups and individuals with disabilities, how-
ever, asserted that such assistance is a form of reasonable
accommodation but that this part did not make that clear.
To clarify the extent of the reasonable accommodation obli-
gation with respect to daily attendant care, the Commission
has amended the interpretive guidance on section 1630.2(o)
to make clear that it may be a reasonable accommodation
to provide personal assistants to help with specified duties
related to the job.

The Commission also has amended the interpretive guid-
ance to note that allowing an individual with a disability
to provide and use equipment, aids, or services that an
employer is not required to provide may also be a form of
reasonable accommodation. Some individuals with disabili-
ties and disability rights groups asked the Commission to
make this clear.

The interpretive guidance points out that reasonable
accommodation may include making non-work areas acces-
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sible to individuals with disabilities. Many commenters
asked the Commission to include rest rooms in the exam-
ples of accessible areas that may be required as reasonable
accommodations. In response to those comments, the Com-
mission has added rest rooms to the examples.

In response to other comments, the Commission has added
a paragraph to the guidance concerning job restructuring
as a form of reasonable accommodation. The new paragraph
notes that job restructuring may involve changing when
or how an essential function is performed.

Several commenters asked the Commission to provide
additional guidance concerning the reasonable accommo-
dation of reassignment to a vacant position. Specifically,
commenters asked the Commission to clarify how long an
employer must wait for a vacancy to arise when considering
reassignment and to explain whether the employer is
required to maintain the salary of an individual who is
reassigned from a higher-paying position to a lower-paying
one. The Commission has amended the discussion of reas-
signment to refer to reassignment to a position that is
vacant "within a reasonable amount of time . . . in light of
the totality of the circumstances." In addition, the Commis-
sion has noted that an employer is not required to maintain
the salaries of reassigned individuals with disabilities if it
does not maintain the salaries of individuals who are not
disabled.

Section 1630.2(p) Undue hardship
The Commission has substituted "facility" or "facilities"

for "site" or "sites" in section 1630.2(p)(2) and has deleted the
definition of the term "site." Many employers and employer
groups expressed concern about the use and meaning of
the term "site." The final regulation's use of the terms "facil-
ity" and "facilities" is consistent with the language of the
statute.

The Commission has amended the last paragraph of the
interpretive guidance accompanying section 1630.2(p) to
note that, when the cost of a requested accommodation would
result in an undue hardship and outside funding is not
available, an individual with a disability should be given
the option of paying the portion of the cost that constitutes
an undue hardship. This amendment is consistent with the
legislative history of the Act. See Senate Report at 36;
House Labor Report at 69.

Several employers and employer groups asked the Com-
mission to expand the list of factors to be considered when
determining if an accommodation would impose an undue
hardship on a covered entity by adding another factor: the
relationship of an accommodation's cost to the value of the
position at issue, as measured by the compensation paid to
the holder of the position. Congress, however, specifically
rejected this type of factor. See House Judiciary Report at 41
(noting that the House Judiciary Committee rejected an
amendment proposing that an accommodation costing
more than ten percent of the employee's salary be treated
as an undue hardship). The Commission, therefore, has not
added this to the list.

Section 1630.2(q) Qualification standards
The Commission has deleted the reference to direct threat

from the definition of qualification standards. This revision
is consistent with the revisions the Commission has made
to sections 1630.10 and 1630.15(b). (See discussion below).

Section 1630.2(r) Direct threat
Many disability rights groups and individuals with disa-

bilities asserted that the definition of direct threat should
not include a reference to the health or safety of the individ-
ual with a disability. They expressed concern that the refer-
ence to "risk to self' would result in direct threat determina-
tions that are based on negative stereotypes and paternalis-
tic views about what is best for individuals with disabilities.
Alternatively, the commenters asked the Commission to
clarify that any assessment of risk must be based on the
individual's present condition and not on speculation about
the individual's future condition. They also asked the Com-
mission to specify evidence other than medical knowledge
that may be relevant to the determination of direct threat.

The final regulation retains the reference to the health or
safety of the individual with a disability. As the Appendix
notes, this is consistent with the legislative history of the
ADA and the case law interpreting section 504 of the Reha-
bilitation Act.

To clarify the direct threat standard, the Commission has
made four revisions to section 1630.2(r). First, the Commis-
sion has amended the first sentence of the definition of direct
threat to refer to a significant risk of substantial harm that
cannot be eliminated "or reduced" by reasonable accommo-
dation. This amendment clarifies that the risk need not be
eliminated entirely to fall below the direct threat definition;
instead, the risk need only be reduced to the level at which
there no longer exists a significant risk of substantial harm.
In addition, the Commission has rephrased the second sen-
tence of section 1630.2(r) to clarify that an employer's direct
threat standard must apply to all individuals, not just to
individuals with disabilities. Further, the Commission has
made clear that a direct threat determination must be
based on "an individualized assessment of the individual's
present ability to safely perform the essential functions of
the job." This clarifies that a determination that employment
of an individual would pose a direct threat must involve
an individualized inquiry and must be based on the individu-
al's current condition. In addition, the Commission has
added "the imminence of the potential harm" to the list of
factors to be considered when determining whether employ-
ment of an individual would pose a direct threat. This change
clarifies that both the probability of harm and the immi-
nence of harm are relevant to direct threat determinations.
This definition of direct threat is consistent with the legisla-
tive history of the Act. See Senate Report at 27, House Labor
Report at 56-57, 73-75, House Judiciary Report at 45-46.

Further, the Commission has amended the interpretive
guidance on section 1630.2(r) to highlight the individual-
ized nature of the direct threat assessment. In addition, the
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Commission has cited examples of evidence other than
medical knowledge that may be relevant to determining
whether employment of an individual would pose a direct
threat.

Section 1630.3 Exceptions to the definitions
of "Disability" and "Qualified Individual
with a Disability"

Many commenters asked the Commission to clarify that
the term "rehabilitation program" includes self-help groups.
In response to these comments, the Commission has
amended the interpretive guidance in this area to include
a reference to professionally recognized self-help programs.

The Commission has added a paragraph to the guidance
on section 1630.3 to note that individuals who are not
excluded under this provision from the definitions of the
terms "disability" and "qualified individual with a disabil-
ity" must still establish that they meet those definitions to
be protected by part 1630. Several employers and employer
groups asked the Commission to clarify that individuals are
not automatically covered by the ADA simply because they
do not fall into one of the exclusions listed in this section.

The proposed interpretive guidance on section 1630.3
noted that employers are entitled to seek reasonable assur-
ances that an individual is not currently engaging in the
illegal use of drugs. In that regard, the guidance stated,
"It is essential that the individual offer evidence, such as a
drug test, to prove that he or she is not currently engaging"
in such use. Many commenters interpreted this guidance to
require individuals to come forward with evidence even in
the absence of a request by the employer. The Commission
has revised the interpretive guidance to clarify that such
evidence is required only upon request.

1630.6 Contractual or other arrangements
The Commission has added a sentence to the first para-

graph of the interpretive guidance on section 1630.6 to
clarify that this section has no impact on whether one is a
covered entity or employer as defined by section 1630.2.

The proposed interpretive guidance on contractual or
other relationships noted that section 1630.6 applied to
parties on either side of the relationship. To illustrate this
point, the guidance stated that "a copier company would
be required to ensure the provision of any reasonable accom-
modation necessary to enable its copier service representa-
tive with a disability to service a client's machine." Several
employers objected to this example. In that respect, the com-
menters argued that the language of the example was too
broad and could be interpreted as requiring employers to
make all customers' premises accessible. The Commission
has revised this example to provide a clearer, more concrete
indication of the scope of the reasonable accommodation
obligations in this area.

In addition, the Commission has clarified the interpretive
guidance by noting that the existence of a contractual rela-
tionship adds no new obligations "under this part."

1630.8 Relationship or association with an
individual with a disability

The Commission has added the phrase "or otherwise dis-
criminate against" to section 1630.8. This change clarifies
that harassment or any other form of discrimination against
a qualified individual because of the known disability of a
person with whom the individual has a relationship or an
association is also a prohibited form of discrimination.

The Commission has revised the first sentence of the inter-
pretive guidance to refer to a person's relationship or associ-
ation with an individual who has a "known" disability. This
revision makes the language of the interpretive guidance
consistent with the language of the regulation. In addition,
to reflect current, preferred terminology, the Commission
has substituted the term "people who have AIDS" for the
term "AIDS patients." Finally, the Commission has added a
paragraph to clarify that this provision applies to discrimi-
nation in other employment privileges and benefits, such
as health insurance benefits.

1630.9 Not making reasonable
accommodation

Section 1630.9(c) provides that "[a] covered entity shall
not be excused from the requirements of this part because
of any failure to receive technical assistance. . . ." Some
employers asked the Commission to revise this section and
to state that the failure to receive technical assistance is a
defense to not providing reasonable accommodation. The
Commission has not made the requested revision. Section
1630.9(c) is consistent with section 506(e) of the ADA,
which states that the failure to receive technical assistance
from the federal agencies that administer the ADA does
not excuse a covered entity from compliance with the
requirements of the Act.

The first paragraph of the interpretive guidance accompa-
nying section 1630.9 notes that the reasonable accommoda-
tion obligation does not require employers to provide adjust-
ments or modifications that are primarily for the personal
use of the individual with a disability. The Commission has
amended this guidance to clarify that employers may be
required to provide items that are customarily personal-use
items where the items are specifically designed or required
to meet job-related needs.

In addition, the Commission has amended the interpretive
guidance to clarify that there must be a nexus between an
individual's disability and the need for accommodation.
Thus, the guidance notes that an individual with a disabil-
ity is "otherwise qualified" if he or she is qualified for the
job except that, "because of the disability," the individual
needs reasonable accommodation to perform the essential
functions of the job. Similarly, the guidance notes that
employers are required to accommodate only the physical
or mental limitations "resulting from the disability" that
are known to the employer.

In response to commenters' requests for clarification, the
Commission has noted that employers may require individ-



40

uals with disabilities to provide documentation of the need
for reasonable accommodation when the need for a
requested accommodation is not obvious.

In addition, the Commission has amended the last para-
graph of the interpretive guidance on the "Process of Deter-
mining the Appropriate Reasonable Accommodation." This
amendment clarifies that an employer must consider allowing
an individual with a disability to provide his or her own
accommodation if the individual wishes to do so. The
employer, however, may not require the individual to provide
the accommodation.

1630.10 Qualification standards, tests, and
other selection criteria

The Commission has added the phrase "on the basis of
disability" to section 1630.10(a) to clarify that a selection
criterion that is not job related and consistent with business
necessity violates this section only when it screens out an
individual with a disability (or a class of individuals with
disabilities) on the basis of disability. That is, there must
be a nexus between the exclusion and the disability. A selec-
tion criterion that screens out an individual with a disabil-
ity for reasons that are not related to the disability does not
violate this section. The Commission has made similar
changes to the interpretive guidance on this section.

Proposed section 1630.10(b) stated that a covered entity
could use as a qualification standard the requirement that
an individual not pose a direct threat to the health or safety
of the individual or others. Many individuals with disabili-
ties objected to the inclusion of the direct threat reference
in this section and asked the Commission to clarify that
the direct threat standard must be raised by the covered
entity as a defense. In that regard, they specifically asked
the Commission to move the direct threat provision from
section 1630.10 (qualification standards) to section 1630.15
(defenses). The Commission has deleted the direct threat
provision from section 1630.10 and has moved it to section
1630.15.

This is consistent with section 103 of the ADA, which
refers to defenses and states (in section 103(b)) that the
term "qualification standards" may include a requirement
that an individual not pose a direct threat.

1630.11 Administration of tests
The Commission has revised the interpretive guidance

concerning section 1630.11 to clarify that a request for an
alternative test format or other testing accommodation gen-
erally should be made prior to the administration of the
test or as soon as the individual with a disability becomes
aware of the need for accommodation. In addition, the Com-
mission has amended the last paragraph of the guidance on
this section to note that an employer can require a written
test of an applicant with dyslexia if the ability to read is
"the skill the test is designed to measure." This language
is consistent with the regulatory language, which refers to
the skills a test purports to measure.

Some commenters noted that certain tests are designed
to measure the speed with which an applicant performs a
function. In response to these comments, the Commission
has amended the interpretive guidance to state that an
employer may require an applicant to complete a test within
a specified time frame if speed is one of the skills being
tested.

In response to comments, the Commission has amended
the interpretive guidance accompanying section 1630.14(a)
to clarify that employers may invite applicants to request
accommodations for taking tests. (See section 1630.14(a),
below)

1630.12 Retaliation and coercion
The Commission has amended section 1630.12 to clarify

that this section also prohibits harassment.

1630.13 Prohibited medical examinations
and inquiries

In response to the Commission's request for comment on
certain workers' compensation matters, many commenters
addressed whether a covered entity may ask applicants
about their history of workers' compensation claims. Many
employers and employer groups argued that an inquiry
about an individual's workers' compensation history is job
related and consistent with business necessity. Disability
rights groups and individuals with disabilities, however,
asserted that such an inquiry could disclose the existence
of a disability. In response to comments and to clarify this
matter, the Commission has amended the interpretive guid-
ance accompanying section 1630.13(a). The amendment
states that an employer may not inquire about an individu-
al's workers' compensation history at the pre-offer stage.

The Commission has made a technical change to section
1630.13(b) by deleting the phrase "unless the examination
or inquiry is shown to be job-related and consistent with
business necessity" from the section. This change does not
affect the substantive provisions of section 1630.13(b). The
Commission has incorporated the job-relatedness and busi-
ness-necessity requirement into a new section 1630.14(c),
which clarifies the scope of permissible examinations or
inquiries of employees. (See section 1630.14(c), below.)

1630.14 Medical examinations and inquiries
specifically permitted

Section 1630.14(a) Acceptable pre-
employment inquiry

Proposed section 1630.14(a) stated that a covered entity
may make pre-employment inquiries into an applicant's abil-
ity to perform job-related functions. The interpretive guid-
ance accompanying this section noted that an employer
may ask an individual whether he or she can perform a job
function with or without reasonable accommodation.
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Many employers asked the Commission to provide addi-
tional guidance in this area. Specifically, the commenters
asked whether an employer may ask how an individual will
perform a job function when the individual's known disabil-
ity appears to interfere with or prevent performance of job-
related functions. 'lb clarify this matter, the Commission
has amended section 1630.14(a) to state that a covered entity
"may ask an applicant to describe or to demonstrate how,
with or without reasonable accommodation, the applicant
will be able to perform job-related functions." The Commis-
sion has amended the interpretive guidance accompanying
section 1630.14(a) to reflect this change.

Many commenters asked the Commission to state that
employers may inquire, before tests are taken, whether
candidates will require any reasonable accommodations to
take the tests. They asked the Commission to acknowledge
that such inquiries constitute permissible pre-employment
inquiries. In response to these comments, the Commission
has added a new paragraph to the interpretive guidance on
section 1630.14(a). This paragraph clarifies that employers
may ask candidates to inform them of the need for reasonable
accommodation within a reasonable time before the admin-
istration of the test and may request documentation verify-
ing the need for accommodation.

The Commission has received many comments from law
enforcement and other public safety agencies concerning
the administration of physical agility tests. In response to
those comments, the Commission has added a new para-
graph clarifying that such tests are not medical examina-
tions.

Many employers and employer groups have asked the
Commission to discuss whether employers may invite
applicants to self-identify as individuals with disabilities.
In that regard, many of the commenters noted that Section
503 of the Rehabilitation Act imposes certain obligations on
government contractors. The interpretive guidance accom-
panying sections 1630.1(b) and (c) notes that "title I of the
ADA would not be a defense to failing to collect information
required to satisfy the affirmative action requirements of
Section 503 of the Rehabilitation Act." To reiterate this
point, the Commission has amended the interpretive guid-
ance accompanying section 1630.14(a) to note specifically
that this section does not restrict employers from collecting
information and inviting individuals to identify themselves
as individuals with disabilities as required to satisfy the
affirmative action requirements of Section 503 of the Reha-
bilitation Act.

Section 1630.14(b) Employment entrance
examinations

Section 1630.14(b) has been amended to include the phrase
"(and/or inquiry)" after references to medical examina-
tions. Some commenters were concerned that the regulation
as drafted prohibited covered entities from making any
medical inquiries or administering questionnaires that did
not constitute examinations. This change clarifies that the
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term "employment entrance examinations" includes medical
inquiries as well as medical examinations.

Section 1630.14(b)(2) has been revised to state that the
results of employment entrance examinations "shall not
be used for any purpose inconsistent with this part." This
language is consistent with the language used in section
1630.14(c)(2).

The second paragraph of the proposed interpretive guid-
ance on this section referred to "relevant" physical and
psychological criteria.

Some commenters questioned the use of the term "rele-
vant" and expressed concern about its meaning. The Com-
mission has deleted this term from the paragraph.

Many commenters addressed the confidentiality provis-
ions of this section. They noted that it may be necessary
to disclose medical information in defense of workers' com-
pensation claims or during the course of other legal pro-
ceedings. In addition, they pointed out that the workers'
compensation offices of many states request such informa-
tion for the administration of second-injury funds or for other
administrative purposes.

The Commission has revised the last paragraph of the
interpretive guidance on section 1630.14(b) to reflect that
the information obtained during a permitted employment
entrance examination or inquiry may be used only "in a
manner not inconsistent with this part." In addition, the
Commission has added language clarifying that it is per-
missible to submit the information to state workers' compen-
sation offices.

Several commenters asked the Commission to clarify
whether information obtained from employment entrance
examinations and inquiries may be used for insurance pur-
poses. In response to these comments, the Commission has
noted in the interpretive guidance that such information
may be used for insurance purposes described in section
1630.16(f).

Section 1630.14(c) Examination of
employees

The Commission has added a new section 1630.14(c),
Examination of employees, that clarifies the scope of permissi-
ble medical examinations and inquiries. Several employers
and employer groups expressed concern that the proposed
version of part 1630 did not make it clear that covered enti-
ties may require employee medical examinations, such as
fitness-for-duty examinations, that are job related and con-
sistent with business necessity. New section 1630.14(c) clar-
ifies this by expressly permitting covered entities to require
employee medical examinations and inquiries that are job
related and consistent with business necessity. The informa-
tion obtained from such examinations or inquiries must be
treated as a confidential medical record. This section also
incorporates the last sentence of proposed section 1630.14(c).
The remainder of proposed section 1630.14(c) has become
section 1630.14(d).

To comport with this technical change in the regulation,
the Commission has made corresponding changes in the
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interpretive guidance. Thus, the Commission has moved the
second paragraph of the proposed guidance on section
1630.13(b) to the guidance on section 1630.14(c). In addition,
the Commission has reworded the paragraph to note that
this provision permits (rather than does not prohibit) certain
medical examinations and inquiries.

Some commenters asked the Commission to clarify
whether employers may make inquiries or require medical
examinations in connection with the reasonable accommo-
dation process. The Commission has noted in the interpre-
tive guidance that such inquiries and examinations are per-
missible when they are necessary to the reasonable accom-
modation process described in this part.

1630.15 Defenses
The Commission has added a sentence to the interpretive

guidance on section 1630.15(a) to clarify that the assertion
that an insurance plan does not cover an individual's disabil-
ity or that the disability would cause increased insurance or
workers' compensation costs does not constitute a legitimate,
nondiscriminatory reason for disparate treatment of an
individual with a disability. This clarification, made in
response to many comments from individuals with disabilities
and disability rights groups, is consistent with the legisla-
tive history of the ADA. See Senate Report at 85; House
Labor Report at 136; House Judiciary Report at 71.

The Commission has amended section 1630.15(b) by stat-
ing that the term "qualification standard" may include a
requirement that an individual not pose a direct threat. As
noted above, this is consistent with section 103 of the ADA
and responds to many comments from individuals with disa-
bilities.

The Commission has made a technical correction to section
1630.15(c) by changing the phrase "an individual or class
of individuals with disabilities" to "an individual with a
disability or a class of individuals with disabilities."

Several employers and employer groups asked the Com-
mission to acknowledge that undue hardship considera-
tions about reasonable accommodations at temporary work
sites may be different from the considerations relevant to
permanent work sites. In response to these comments, the
Commission has amended the interpretive guidance on sec-
tion 1630.15(d) to note that an accommodation that poses
an undue hardship in a particular job setting, such as a
temporary construction site, may not pose an undue hard-
ship in another setting. This guidance is consistent with
the legislative history of the ADA. See House Labor Report
at 69-70; House Judiciary Report at 41-42.

The Commission also has amended the interpretive guid-
ance to note that the terms of a collective bargaining agree-
ment may be relevant to the determination of whether a
requested accommodation would pose an undue hardship
on the operation of a covered entity's business. This amend-
ment, which responds to commenters' requests that the Com-
mission recognize the relevancy of collective bargaining
agreements, is consistent with the legislative history of the
Act. See Senate Report at 32; House Labor Report at 63.

Section 1630.2(p)(2)(v) provides that the impact of an
accommodation on the ability of other employees to perform
their duties is one of the factors to be considered when deter-
mining whether the accommodation would impose an
undue hardship on a covered entity. Many commenters
addressed whether an accommodation's impact on the
morale of other employees may be relevant to a determina-
tion of undue hardship. Some employers and employer
groups asserted that a negative impact on employee morale
should be considered an undue hardship. Disability rights
groups and individuals with disabilities, however, argued
that undue hardship determinations must not be based on
the morale of other employees. It is the Commission's view
that a negative effect on morale, by itself, is not sufficient
to meet the undue hardship standard. Accordingly, the Com-
mission has noted in the guidance on section 1630.15(d)
that an employer cannot establish undue hardship by show-
ing only that an accommodation would have a negative
impact on employee morale.

1630.16 Specific activities permitted
The Commission has revised the second sentence of the

interpretive guidance on section 1630.16(b) to state that
an employer may hold individuals with alcoholism and indi-
viduals who engage in the illegal use of drugs to the same
performance and conduct standards to which it holds "all of
its" other employees. In addition, the Commission has
deleted the term "otherwise" from the third sentence of the
guidance. These revisions clarify that employers may hold
all employees, disabled (including those disabled by alcohol-
ism or drug addiction) and nondisabled, to the same perfor-
mance and conduct standards.

Many commenters asked the Commission to clarify that
the drug testing provisions of section 1630.16(c) pertain
only to tests to determine the illegal use of drugs. Accord-
ingly, the Commission has amended section 1630.16(c)(1)
to refer to the administration of "such" drug tests and section
1630.16(c)(3) to refer to information obtained from a "test to
determine the illegal use of drugs." We have also made a
change in the grammatical structure of the last sentence of
section 1630.16(c)(1). We have made similar changes to the
corresponding section of the interpretive guidance. In addi-
tion, the Commission has amended the interpretive guid-
ance to state that such tests are neither encouraged,
"authorized," nor prohibited. This amendment conforms the
language of the guidance to the language of section
1630.16(c)(1).

The Commission has revised section 1630.16(e)(1) to refer
to communicable diseases that "are" (rather than "may be")
transmitted through the handling of food. Several comment-
ers asked the Commission to make this technical change,
which adopts the statutory language.

Several commenters also asked the Commission to con-
form the language of proposed sections 1630.16(0(1) and
(2) to the language of sections 501(c)(1) and (2) of the Act.
The Commission has made this change. Thus, sections
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1630.16(0(1) and (2) now refer to risks that are "not inconsis-
tent with State law."

Executive Order 12291 and Regulatory Flexibility Act
The Commission published a Preliminary Regulatory
Impact Analysis on February 28, 1991 (56 FR 8578). Based
on the Preliminary Regulatory Impact Analysis, the Com-
mission certifies that this final rule will not have a signifi-
cant economic impact on a substantial number of small
business entities. The Commission is issuing this final rule
at this time in the absence of a Final Regulatory Impact
Analysis in order to meet the statutory deadline.

The Commission's Preliminary Regulatory Impact Analy-
sis was based upon existing data on the costs of reasonable
accommodation. The Commission received few comments on
this aspect of its rulemaking. Because of the complexity
inherent in assessing the economic costs and benefits of this
rule and the relative paucity of data on this issue, the Commis-
sion will further study the economic impact of the regulation
and intends to issue a Final Regulatory Impact Analysis
prior to January 1, 1992. As indicated above, the Prelimi-
nary Regulatory Impact Analysis was published on Febru-
ary 28, 1991 (56 F.R. 8578) for comment. The Commission
will also provide a copy to the public upon request by calling
the Commission's Office of Communications and Legislative
Affairs at (202) 663-4900. Commenters are urged to provide
additional information as to the costs and benefits associated
with this rule. This will further facilitate the development
of a Final Regulatory Impact Analysis. Comments must be
received by September 26, 1991. Written comments should
be submitted to Frances M. Hart, Executive Officer, Execu-
tive Secretariat, Equal Employment Opportunity Commis-
sion, 1801 "U' Street, NW, Washington, D.C. 20507.

As a convenience to commenters, the Executive Secretar-
iat will accept public comments transmitted by facsimile
("FAX") machine. The telephone number of the FAX receiver
is (202) 663-4114. (This is not a toll-free number). Only
public comments of six or fewer pages will be accepted via
FAX transmittal. This limitation is necessary in order to
assure access to the equipment. Comments sent by FAX in
excess of six pages will not be accepted. Receipt of FAX
transmittals will not be acknowledged, except that the
sender may request confirmation of receipt by calling the
Executive Secretariat Staff at (202) 663-4078. (This is not
a toll-free number).

Comments received will be available for public inspection
in the EEOC Library, room 6502, by appointment only,
from 9 a.m. to 5 p.m., Monday through Friday except legal
holidays from October 15, 1991, until the Final Regulatory
Impact Analysis is published. Persons who need assistance
to review the comments will be provided with appropriate
aids such as readers or print magnifiers. To schedule an
appointment call (202) 663-4630 (voice), (202) 663-4630
(TDD).

List of Subjects in 29 CFR Part 1630
Equal employment opportunity, Handicapped, Individuals

with disabilities.

For the Commission,

Evan J. Kemp, Jr.
Chairman.

Accordingly, 29 CFR Chapter XIV is amended by adding
part 1630 to read as follows:

PART 1630REGULATIONS TO
IMPLEMENT THE EQUAL
EMPLOYMENT PROVISIONS OF THE
AMERICANS WITH DISABILITIES ACT
Sec.

1630.1 Purpose, applicability, and construction.
1630.2 Definitions.
1630.3 Exceptions to the definitions of "Disability" and

"Qualified Individual with a Disability."
1630.4 Discrimination prohibited.
1630.5 Limiting, segregating, and classifying.
1630.6 Contractual or other arrangements.
1630.7 Standards, criteria, or methods of administration.
1630.8 Relationship or association with an individual with

a disability.
1630.9 Not making reasonable accommodation.
1630.10 Qualification standards, tests, and other selection

criteria.
1630.11 Administration of tests.
1630.12 Retaliation and coercion.
1630.13 Prohibited medical examinations and inquiries.
1630.14 Medical examinations and inquiries specifically

permitted.
1630.15 Defenses.
1630.16 Specific activities permitted.

Appendix to part 1630Interpretive Guidance on Title I of
the Americans with Disabilities Act.

Authority: 42 U.S.C. 12116.

1630.1 Purpose, applicability, and
construction. [See Analysis at p. 35; Guidance at
p. 51]

(a) Purpose. The purpose of this part is to implement title
I of the Americans with Disabilities Act (42 U.S.C. 12101, et
seq.) (ADA), requiring equal employment opportunities for
qualified individuals with disabilities, and sections 3(2),
3(3), 501, 503, 506(e), 508, 510, and 511 of the ADA as those
sections pertain to the employment of qualified individuals
with disabilities.

(b) Applicability. This part applies to "covered entities"
as defined at section 1630.2(b).

(c) Construction.(1) In general. Except as otherwise
provided in this part, this part does not apply a lesser standard
than the standards applied under title V of the Rehabilita-
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tion Act of 1973 (29 U.S.C. 790-794a), or the regulations
issued by Federal agencies pursuant to that title.

(2) Relationship to other laws. This part does not invali-
date or limit the remedies, rights, and procedures of any
Federal law or law of any State or political subdivision of
any State or jurisdiction that provides greater or equal protec-
tion for the rights of individuals with disabilities than are
afforded by this part.

1630.2 Definitions. [See Analysis at pp. 35-39;
Guidance at pp. 51-59]

(a) Commission means the Equal Employment Opportu-
nity Commission established by Section 705 of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-4).

(b) Covered Entity means an employer, employment
agency, labor organization, or joint labor management com-
mittee.

(c) Person, labor organization, employment agency, com-
merce and industry affecting commerce shall have the same
meaning given those terms in Section 701 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e).

(d) State means each of the several States, the District
of Columbia, the Commonwealth of Puerto Rico, Guam, Amer-
ican Samoa, the Virgin Islands, the Trust Territory of the
Pacific Islands, and the Commonwealth of the Northern
Mariana Islands.

(e) Employer.(1) In general. The term "employer"
means a person engaged in an industry affecting commerce
who has 15 or more employees for each working day in each
of 20 or more calendar weeks in the current or preceding
calendar year, and any agent of such person, except that,
from July 26, 1992 through July 25, 1994, an employer
means a person engaged in an industry affecting commerce
who has 25 or more employees for each working day in
each of 20 or more calendar weeks in the current or preceding
year and any agent of such person.

(2) Exceptions. The term employer does not include
(i) the United States, a corporation wholly owned by the
government of the United States, or an Indian tribe; or
(ii) a bona fide private membership club (other than a labor
organization) that is exempt from taxation under Section
501(c) of the Internal Revenue Code of 1986.

(f) Employee means an individual employed by an
employer.

(g) Disability means, with respect to an individual
(1) a physical or mental impairment that substantially

limits one or more of the major life activities of such indi-
vidual;

(2) a record of such an impairment; or
(3) being regarded as having such an impairment.
(See section 1630.3 for exceptions to this definition). [See

Guidance at p. 52]
(h) Physical or mental impairment means:
(1) Any physiological disorder, or condition, cosmetic dis-

figurement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, spe-
cial sense organs, respiratory (including speech organs),

50

cardiovascular, reproductive, digestive, genito-urinary,
hemic and lymphatic, skin, and endocrine; or

(2) Any mental or psychological disorder, such as mental
retardation, organic brain syndrome, emotional or mental
illness, and specific learning disabilities. [See Analysis at
p. 35; Guidance at p. 52]

(i) Major Life Activities means functions such as caring
for oneself, performing manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning, and working. [See Guid-
ance at p. 52]

(j) Substantially limits.(1) The term "substantially lim-
its" means:

(i) Unable to perform a major life activity that the average
person in the general population can perform; or

(ii) Significantly restricted as to the condition, manner or
duration under which an individual can perform a particular
major life activity as compared to the condition, manner, or
duration under which the average person in the general
population can perform that same major life activity.

(2) The following factors should be considered in deter-
mining whether an individual is substantially limited in
a major life activity:

(i) The nature and severity of the impairment;
(ii) The duration or expected duration of the impairment;

and
(iii) The permanent or long term impact, or the expected

permanent or long term impact of or resulting from the
impairment.

(3) With respect to the major life activity of "working"
(i) The term "substantially limits" means significantly

restricted in the ability to perform either a class of jobs or
a broad range of jobs in various classes as compared to the
average person having comparable training, skills and
abilities. The inability to perform a single, particular job
does not constitute a substantial limitation in the major
life activity of working.

(ii) In addition to the factors listed in paragraph (j)(2) of
this section, the following factors may be considered in
determining whether an individual is substantially limited
in the major life activity of "working":

(A) The geographical area to which the individual has
reasonable access;

(B) The job from which the individual has been disquali-
fied because of an impairment, and the number and types
of jobs utilizing similar training, knowledge, skills or abili-
ties, within that geographical area, from which the individ-
ual is also disqualified because of the impairment (class of
jobs); and/or

(C) The job from which the individual has been disquali-
fied because of an impairment, and the number and types
of other jobs not utilizing similar training, knowledge, skills
or abilities, within that geographical area, from which the
individual is also disqualified because of the impairment
(broad range of jobs in various classes). [See Analysis at
pp. 35-36; Guidance at pp. 52-54]

(k) Has a record of such impairment means has a history
of, or has been misclassified as having, a mental or physical
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impairment that substantially limits one or more major life
activities. [See Guidance at p. 54]

(1) Is regarded as having such an impairment means:
(1) Has a physical or mental impairment that does not

substantially limit major life activities but is treated by a
covered entity as constituting such limitation;

(2) Has a physical or mental impairment that substan-
tially limits major life activities only as a result of the
attitudes of others toward such impairment; or

(3) Has none of the impairments defined in paragraphs
(h)(1) or (2) of this section but is treated by a covered entity
as having a substantially limiting impairment. [See Analy-
sis at p. 36; Guidance at pp. 54-55]

(m) Qualified individual with a disability means an indi-
vidual with a disability who satisfies the requisite skill,
experience, education and other job-related requirements of
the employment position such individual holds or desires,
and who, with or without reasonable accommodation, can
perform the essential functions of such position. (See sec-
tion 1630.3 for exceptions to this definition). [See Analysis
at p. 36; Guidance at p. 55]

(n) Essential functions.(1) In general. The term "essen-
tial functions" means the fundamental job duties of the
employment position the individual with a disability holds
or desires. The term "essential functions' does not include
the marginal functions of the position.

(2) A job function may be considered essential for any of
several reasons, including but not limited to the following:

(i) The function may be essential because the reason the
position exists is to perform that function;

(ii) The function may be essential because of the limited
number of employees available among whom the perfor-
mance of that job function can be distributed; and/or

(iii) The function may be highly specialized so that the
incumbent in the position is hired for his or her expertise
or ability to perform the particular function.

(3) Evidence of whether a particular function is essential
includes, but is not limited to:

(i) The employer's judgment as to which functions are
essential;

(ii) Written job descriptions prepared before advertising
or interviewing applicants for the job;

(iii) The amount of time spent on the job performing the
function;

(iv) The consequences of not requiring the incumbent to
perform the function;

(v) The terms of a collective bargaining agreement;
(vi) The work experience of past incumbents in the job;

and/or
(vii) The current work experience of incumbents in simi-

lar jobs. [See Analysis at pp. 36-37; Guidance at pp. 55-56]
(o) Reasonable accommodation.(1) The term "reason-

able accommodation" means:
(i) Modifications or adjustments to a job application pro-

cess that enable a qualified applicant with a disability to
be considered for the position such qualified applicant
desires; or
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(ii) Modifications or adjustments to the work environ-
ment, or to the manner or circumstances under which the
position held or desired is customarily performed, that
enable a qualified individual with a disability to perform
the essential functions of that position; or

(iii) Modifications or adjustments that enable a covered
entity's employee with a disability to enjoy equal benefits
and privileges of employment as are enjoyed by its other
similarly situated employees without disabilities.

(2) Reasonable accommodation may include but is not
limited to:

(i) Making existing facilities used by employees readily
accessible to and usable by individuals with disabilities;
and

(ii) Job restructuring; part-time or modified work sched-
ules; reassignment to a vacant position; acquisition or mod-
ifications of equipment or devices; appropriate adjustment
or modifications of examinations, training materials, or
policies; the provision of qualified readers or interpreters;
and other similar accommodations for individuals with disa-
bilities.

(3) lb determine the appropriate reasonable accommoda-
tion it may be necessary for the covered entity to initiate
an informal, interactive process with the qualified individ-
ual with a disability in need of the accommodation. This
process should identify the precise limitations resulting from
the disability and potential reasonable accommodations
that could overcome those limitations. [See Analysis at pp.
37-38; Guidance at pp. 56 -58]

(p) Undue hardship.(1) In general. "Undue hardship"
means, with respect to the provision of an accommodation,
significant difficulty or expense incurred by a covered entity,
when considered in light of the factors set forth in paragraph
(p)(2) of this section.

(2) Factors to be considered. In determining whether an
accommodation would impose an undue hardship on a cov-
ered entity, factors to be considered include:

(i) The nature and net cost of the accommodation needed
under this part, taking into consideration the availability
of tax credits and deductions, and/or outside funding;

(ii) The overall financial resources of the facility or facili-
ties involved in the provision of the reasonable accommoda-
tion, the number of persons employed at such facility, and
the effect on expenses and resources;

(iii) The overall financial resources of the covered entity,
the overall size of the business of the covered entity with
respect to the number of its employees, and the number,
type and location of its facilities;

(iv) The type of operation or operations of the covered
entity, including the composition, structure and functions
of the workforce of such entity, and the geographic separate-
ness and administrative or fiscal relationship of the facility
or facilities in question to the covered entity; and

(v) The impact of the accommodation upon the operation
of the facility, including the impact on the ability of other
employees to perform their duties and the impact on the
facility's ability to conduct business. [See Analysis at p. 38;
Guidance at p. 58]
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(q) Qualification standards means the personal and pro-
fessional attributes including the skill, experience, educa-
tion, physical, medical, safety and other requirements estab-
lished by a covered entity as requirements which an indi-
vidual must meet in order to be eligible for the position held
or desired. [See Analysis at p. 38]

(r) Direct threat means a significant risk of substantial
harm to the health or safety of the individual or others
that cannot be eliminated or reduced by reasonable accom-
modation. The determination that an individual poses a
"direct threat" shall be based on an individualized assess-
ment of the individual's present ability to safely perform
the essential functions of the job. This assessment shall be
based on a reasonable medical judgment that relies on the
most current medical knowledge and/or on the best available
objective evidence. In determining whether an individual
would pose a direct threat, the factors to be considered
include:

(1) The duration of the risk;
(2) The nature and severity of the potential harm;
(3) The likelihood that the potential harm will occur; and
(4) The imminence of the potential harm.
[See Analysis at pp. 38-39; Guidance at pp. 58-59]

1630.3 Exceptions to the definitions of
"Disability" and "Qualified Individual with
a Disability." [See Analysis at p. 39; Guidance at pp.
59-60]

(a) The terms disability and qualified individual with a
disability do not include individuals currently engaging in
the illegal use of drugs, when the covered entity acts on the
basis of such use.

(1) Drug means a controlled substance, as defined in
schedules I through V of Section 202 of the Controlled
Substances Act (21 U.S.0 812).

(2) Illegal use of drugs means the use of drugs the posses-
sion or distribution of which is unlawful under the Con-
trolled Substances Act, as periodically updated by the Food
and Drug Administration. This term does not include the use
of a drug taken under the supervision of a licensed health
care professional, or other uses authorized by the Con-
trolled Substances Act or other provisions of Federal law.

(b) However, the terms "disability" and "qualified" indi-
vidual with a disability may not exclude an individual who:

(1) Has successfully completed a supervised drug rehabil-
itation program and is no longer engaging in the illegal
use of drugs, or has otherwise been rehabilitated successfully
and is no longer engaging in the illegal use of drugs; or

(2) Is participating in a supervised rehabilitation pro-
gram and is no longer engaging in such use; or

(3)Is erroneously regarded as engaging in such use, but
is not engaging in such use.

(c) It shall not be a violation of this part for a covered
entity to adopt or administer reasonable policies or proce-
dures, including but not limited to drug testing, designed
to ensure that an individual described in paragraph (b)(1)
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or (2) of this section is no longer engaging in the illegal use
of drugs. (See section 1630.16(c) Drug testing).

(d) Disability does not include:
(1) Transvestism, transsexualism, pedophilia, exhibition-

ism, voyeurism, gender identity disorders not resulting
from physical impairments, or other sexual behavior disor-
ders;

(2) Compulsive gambling, kleptomania, or pyromania; or
(3) Psychoactive substance use disorders resulting from

current illegal use of drugs.
(e) Homosexuality and bisexuality are not impairments

and so are not disabilities as defined in this part.

1630.4 Discrimination prohibited. [See
Guidance at p. 60]

It is unlawful for a covered entity to discriminate on the
basis of disability against a qualified individual with a
disability in regard to:

(a) Recruitment, advertising, and job application proce-
dures;

(b) Hiring, upgrading, promotion, award of tenure, demo-
tion, transfer, layoff, termination, right of return from lay-
off, and rehiring;

(c) Rates of pay or any other form of compensation and
changes in compensation;

(d) Job assignments, job classifications, organizational
structures, position descriptions, lines of progression, and
seniority lists;

(e) Leaves of absence, sick leave, or any other leave;
(f) Fringe benefits available by virtue of employment,

whether or not administered by the covered entity;
(g) Selection and financial support for training, including:

apprenticeships, professional meetings, conferences and other
related activities, and selection for leaves of absence to pur-
sue training;

(h) Activities sponsored by a covered entity including
social and recreational programs; and

(i) Any other term, condition, or privilege of employment.
The term "discrimination" includes, but is not limited to,

the acts described in sections 1630.5 through 1630.13 of this
part.

1630.5 Limiting, segregating, and
classifying. [See Guidance at p. 60]

It is unlawful for a covered entity to limit, segregate, or
classify a job applicant or employee in a way that adversely
affects his or her employment opportunities or status on the
basis of disability.

1630.6 Contractual or other arrangements.
[See Analysis at p. 39; Guidance at p. 61]

(a) In general. It is unlawful for a covered entity to partici-
pate in a contractual or other arrangement or relationship
that has the effect of subjecting the covered entity's own
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qualified applicant or employee with a disability to the
discrimination prohibited by this part.

(b) Contractual or other arrangement defined. The phrase
"contractual or other arrangement or relationship"
includes, but is not limited to, a relationship with an employ-
ment or referral agency; labor union, including collective
bargaining agreements; an organization providing fringe
benefits to an employee of the covered entity; or an organi-
zation providing training and apprenticeship programs.

(c) Application. This section applies to a covered entity,
with respect to its own applicants or employees, whether the
entity offered the contract or initiated the relationship, or
whether the entity accepted the contract or acceded to the
relationship. A covered entity is not liable for the actions
of the other party or parties to the contract which only
affect that other party's employees or applicants.

1630.7 Standards, criteria, or methods of
administration.

It is unlawful for a covered entity to use standards, crite-
ria, or methods of administration, which are not job-related
and consistent with business necessity, and:

(a) That have the effect of discriminating on the basis of
disability; or

(b) That perpetuate the discrimination of others who are
subject to common administrative control.

1630.8 Relationship or association with an
individual with a disability. [See Analysis at
p. 39; Guidance at pp. 61-62]

It is unlawful for a covered entity to exclude or deny equal
jobs or benefits to, or otherwise discriminate against, a
qualified individual because of the known disability of an
individual with whom the qualified individual is known to
have a family, business, social or other relationship or associ-
ation.

1630.9 Not making reasonable
accommodation. [See Analysis at pp. 39-40;
Guidance at pp. 62-64]

(a) It is unlawful for a covered entity not to make reason-
able accommodation to the known physical or mental limi-
tations of an otherwise qualified applicant or employee with
a disability, unless such covered entity can demonstrate
that the accommodation would impose an undue hardship
on the operation of its business.

(b) It is unlawful for a covered entity to deny employment
opportunities to an otherwise qualified job applicant or
employee with a disability based on the need of such covered
entity to make reasonable accommodation to such individu-
al's physical or mental impairments.

(c) A covered entity shall not be excused from the require-
ments of this part because of any failure to receive technical
assistance authorized by section 506 of the ADA, including

any failure in the development or dissemination of any
technical assistance manual authorized by that Act.

(d) A qualified individual with a disability is not required
to accept an accommodation, aid, service, opportunity or bene-
fit which such qualified individual chooses not to accept.
However, if such individual rejects a reasonable accommo-
dation, aid, service, opportunity or benefit that is necessary
to enable the individual to perform the essential functions
of the position held or desired, and cannot, as a result of
that rejection, perform the essential functions of the posi-
tion, the individual will not be considered a qualified individ-
ual with a disability.

1630.10 Qualification standards, tests, and
other selection criteria. [See Analysis at p. 40;
Guidance at pp. 64-65]

It is unlawful for a covered entity to use qualification
standards, employment tests or other selection criteria that
screen out or tend to screen out an individual with a disabil-
ity or a class of individuals with disabilities, on the basis
of disability, unless the standard, test or other selection crite-
ria, as used by the covered entity, is shown to be job-related
for the position in question and is consistent with business
necessity.

1630.11 Administration of tests. [See Analysis at
p. 40; Guidance at pp. 65-66]

It is unlawful for a covered entity to fail to select and
administer tests concerning employment in the most effec-
tive manner to ensure that, when a test is administered to
a job applicant or employee who has a disability that
impairs sensory, manual or speaking skills, the test results
accurately reflect the skills, aptitude, or whatever other
factor of the applicant or employee that the test purports to
measure, rather than reflecting the impaired sensory, man-
ual, or speaking skills of such employee or applicant (except
where such skills are the factors that the test purports to
measure).

1630.12 Retaliation and coercion. [See Analysis
at p. 40]

(a) Retaliation. It is unlawful to discriminate against any
individual because that individual has opposed any act or
practice made unlawful by this part or because that individ-
ual made a charge, testified, assisted, or participated in
any manner in an investigation, proceeding, or hearing to
enforce any provision contained in this part.

(b) Coercion, interference or intimidation. It is unlawful
to coerce, intimidate, threaten, harass or interfere with
any individual in the exercise or enjoyment of, or because
that individual aided or encouraged any other individual
in the exercise of, any right granted or protected by this
part.
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1630.13 Prohibited medical examinations
and inquiries. [See Analysis at p. 40; Guidance at p. 66]

(a) Pre-employment examination or inquiry. Except as
permitted by section 1630.14, it is unlawful for a covered
entity to conduct a medical examination of an applicant or
to make inquiries as to whether an applicant is an individ-
ual with a disability or as to the nature or severity of such
disability.

(b) Examination or inquiry of employees. Except as per-
mitted by section 1630.14, it is unlawful for a covered entity
to require a medical examination of an employee or to make
inquiries as to whether an employee is an individual with
a disability or as to the nature or severity of such disability.

1630.14 Medical examinations and inquiries
specifically permitted. [See Analysis at pp. 40-42,
Guidance at pp. 66-68]

(a) Acceptable pre-employment inquiry A covered entity
may make pre-employment inquiries into the ability of an
applicant to perform job-related functions, and/or may ask
an applicant to describe or to demonstrate how, with or
without reasonable accommodation, the applicant will be
able to perform job-related functions. [See Analysis at pp.
40-41; Guidance at pp. 66-67]

(b) Employment entrance examination. A covered entity
may require a medical examination (and/or inquiry) after
making an offer of employment to a job applicant and before
the applicant begins his or her employment duties, and
may condition an offer of employment on the results of such
examination (and/or inquiry), if all entering employees in
the same job category are subjected to such an examination
(and/or inquiry) regardless of disability.

(1) Information obtained under paragraph (b) of this sec-
tion regarding the medical condition or history of the appli-
cant shall be collected and maintained on separate forms
and in separate medical files and be treated as a confiden-
tial medical record, except that:

(i) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) First aid and safety personnel may be informed, when
appropriate, if the disability might require emergency
treatment; and

(iii) Government officials investigating compliance with
this part shall be provided relevant information on request.

(2) The results of such examination shall not be used for
any purpose inconsistent with this part.

(3) Medical examinations conducted in accordance with
this section do not have to be job-related and consistent
with business necessity. However, if certain criteria are used
to screen out an employee or employees with disabilities
as a result of such an examination or inquiry, the exclusion-
ary criteria must be job-related and consistent with busi-
ness necessity, and performance of the essential job functions
cannot be accomplished with reasonable accommodation
as required in this part. (See section 1630.15(b) Defenses to

charges of discriminatory application of selection criteria).
[See Analysis at p. 41; Guidance at p. 67]

(c) Examination of employees. A covered entity may
require a medical examination (and/or inquiry) of an
employee that is job-related and consistent with business
necessity. A covered entity may make inquiries into the
ability of an employee to perform job-related functions.

(1) Information obtained under paragraph (c) of this sec-
tion regarding the medical condition or history of any
employee shall be collected and maintained on separate
forms and in separate medical files and be treated as a
confidential medical record, except that:

(i) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) First aid and safety personnel may be informed, when
appropriate, if the disability might require emergency
treatment; and

(iii) Government officials investigating compliance with
this part shall be provided relevant information on request.

(2) Information obtained under paragraph (c) of this sec-
tion regarding the medical condition or history of any
employee shall not be used for any purpose inconsistent with
this part. [See Analysis at pp. 41-42; Guidance at pp.
67-68]

(d) Other acceptable examinations and inquiries. A cov-
ered entity may conduct voluntary medical examinations
and activities, including voluntary medical histories, which
are part of an employee health program available to
employees at the work site.

(1) Information obtained under paragraph (d) of this sec-
tion regarding the medical condition or history of any
employee shall be collected and maintained on separate
forms and in separate medical files and be treated as a
confidential medical record, except that:

(i) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) First aid and safety personnel may be informed, when
appropriate, if the disability might require emergency
treatment; and

(iii) Government officials investigating compliance with
this part shall be provided relevant information on request.

(2) Information obtained under paragraph (d) of this sec-
tion regarding the medical condition or history of any
employee shall not be used for any purpose inconsistent with
this part. [See Guidance at p. 68]

1630.15 Defenses. [See Analysis at p. 42; Guidance at
pp. 68-69]

Defenses to an allegation of discrimination under this part
may include, but are not limited to, the following:

(a) Disparate treatment charges. It may be a defense to
a charge of disparate treatment brought under sections
1630.4 through 1630.8 and 1630.11 through 1630.12 that
the challenged action is justified by a legitimate, nondis-
criminatory reason. [See Guidance at p. 68]
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(b) Charges of discriminatory application of selection cri-
teria.(1) In general. It may be a defense to a charge of
discrimination, as described in section 1630.10, that an
alleged application of qualification standards, tests, or
selection criteria that screens out or tends to screen out or
otherwise denies a job or benefit to an individual with a
disability has been shown to be job-related and consistent
with business necessity, and such performance cannot be
accomplished with reasonable accommodation, as required
in this part.

(2) Direct threat as a qualification standard. The term
"qualification standard" may include a requirement that
an individual shall not pose a direct threat to the health or
safety of the individual or others in the workplace. (See
section 1630.2(r) defining direct threat).

(c) Other disparate impact charges. It may be a defense
to a charge of discrimination brought under this part that
a uniformly applied standard, criterion, or policy has a dispa-
rate impact on an individual with a disability or a class of
individuals with disabilities that the challenged standard,
criterion or policy has been shown to be job-related and
consistent with business necessity, and such performance
cannot be accomplished with reasonable accommodation,
as required in this part. [See Guidance at pp. 68-69]

(d) Charges of not making reasonable accommodation. It
may be a defense to a charge of discrimination, as described
in section 1630.9, that a requested or necessary accommoda-
tion would impose an undue hardship on the operation of
the covered entity's business. [See Guidance at p. 69]

(e) Conflict with other federal laws. It may be a defense
to a charge of discrimination under this part that a chal-
lenged action is required or necessitated by another Federal
law or regulation, or that another Federal law or regulation
prohibits an action (including the provision of a particular
reasonable accommodation) that would otherwise be
required by this part. [See Guidance at p. 69]

(f) Additional defenses. It may be a defense to a charge
of discrimination under this part that the alleged discrimi-
natory action is specifically permitted by sections 1630.14
or 1630.16.

1630.16 Specific activities permitted. [See
Analysis at pp. 42-43; Guidance at pp. 69-70]

(a) Religious entities. A religious corporation, associa-
tion, educational institution, or society is permitted to give
preference in employment to individuals of a particular reli-
gion to perform work connected with the carrying on by
that corporation, association, educational institution, or
society of its activities. A religious entity may require that
all applicants and employees conform to the religious tenets
of such organization. However, a religious entity may not
discriminate against a qualified individual, who satisfies the
permitted religious criteria, because of his or her disability.
[See Guidance at p. 69]

(b) Regulation of alcohol and drugs. A covered entity:
(1) May prohibit the illegal use of drugs and the use of

alcohol at the workplace by all employees;

'

(2) May require that employees not be under the influence
of alcohol or be engaging in the illegal use of drugs at the
workplace;

(3) May require that all employees behave in conformance
with the requirements established under the Drug-Free
Workplace Act of 1988 (41 U.S.C. 701 et seq.);

(4) May hold an employee who engages in the illegal use
of drugs or who is an alcoholic to the same qualification
standards for employment or job performance and behavior
to which the entity holds its other employees, even if any
unsatisfactory performance or behavior is related to the
employee's drug use or alcoholism;

(5) May require that its employees employed in an indus-
try subject to such regulations comply with the standards
established in the regulations (if any) of the Departments
of Defense and Transportation, and of the Nuclear Regula-
tory Commission, regarding alcohol and the illegal use of
drugs; and

(6) May require that employees employed in sensitive
positions comply with the regulations (if any) of the Depart-
ments of Defense and Transportation and of the Nuclear
Regulatory Commission that apply to employment in sensi-
tive positions subject to such regulations. [See Guidance at
p. 69]

(c) Drug testing.(1) General policy. For purposes of this
part, a test to determine the illegal use of drugs is not
considered a medical examination. Thus, the administration
of such drug tests by a covered entity to its job applicants
or employees is not a violation of section 1630.13 of this
part. However, this part does not encourage, prohibit, or
authorize a covered entity to conduct drug tests of job appli-
cants or employees to determine the illegal use of drugs or
to make employment decisions based on such test results.

(2) Transportation Employees. This part does not encour-
age, prohibit, or authorize the otherwise lawful exercise
by entities subject to the jurisdiction of the Department of
Transportation of authority to:

(i) lest employees of entities in, and applicants for, posi-
tions involving safety sensitive duties for the illegal use
of drugs or for on-duty impairment by alcohol; and

(ii) Remove from safety-sensitive positions persons who
test positive for illegal use of drugs or on-duty impairment
by alcohol pursuant to paragraph (c)(2)(i) of this section.

(3) Confidentiality. Any information regarding the medi-
cal condition or history of any employee or applicant
obtained from a test to determine the illegal use of drugs,
except information regarding the illegal use of drugs, is
subject to the requirements of section 1630.14(b)(2) and (3)
of this part. [See Guidance at p. 69]

(d) Regulation of smoking. A covered entity may prohibit
or impose restrictions on smoking in places of employment.
Such restrictions do not violate any provision of this part.

(e) Infectious and communicable diseases; food handling
jobs.(1) In general. Under title I of the ADA, section
103(d)(1), the Secretary of Health and Human Services is
to prepare a list, to be updated annually, of infectious and
communicable diseases which are transmitted through the
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handling of food. If an individual with a disability is disa-
bled by one of the infectious or communicable diseases
included on this list, and if the risk of transmitting the
disease associated with the handling of food cannot be elimi-
nated by reasonable accommodation, a covered entity may
refuse to assign or continue to assign such individual to a
job involving food handling. However, if the individual with
a disability is a current employee, the employer must con-
sider whether he or she can be accommodated by reassign-
ment to a vacant position not involving food handling.

(2) Effect on state or other laws. This part does not pre-
empt, modify, or amend any State, county, or local law,
ordinance or regulation applicable to food handling which:

(i) Is in accordance with the list, referred to in paragraph
(e)(1) of this section, of infectious or communicable diseases
and the modes of transmissibility published by the Secretary
of Health and Human Services; and

(ii) Is designed to protect the public health from individu-
als who pose a significant risk to the health or safety of
others, where that risk cannot be eliminated by reasonable
accommodation. [See Guidance at pp. 69-70]

(f) Health insurance, life insurance, and other benefit
plans.(1) An insurer, hospital, or medical service com-
pany, health maintenance organization, or any agent or
entity that administers benefit plans, or similar organiza-
tions may underwrite risks, classify risks, or administer
such risks that are based on or not inconsistent with State
law

(2) A covered entity may establish, sponsor, observe or
administer the terms of a bona fide benefit plan that are
based on underwriting risks, classifying risks, or adminis-
tering such risks that are based on or not inconsistent with
State law

(3) A covered entity may establish, sponsor, observe, or
administer the terms of a bona fide benefit plan that is not
subject to State laws that regulate insurance.

(4) The activities described in paragraphs (f)(1),(2), and
(3) of this section are permitted unless these activities are
being used as a subterfuge to evade the purposes of this
part. [See Guidance at p. 70]

APPENDIX TO PART 1630INTERPRETIVE GUID-
ANCE ON TITLE I OF THE AMERICANS WITH DISA-
BILITIES ACT

Background
The ADA is a federal antidiscrimination statute designed

to remove barriers which prevent qualified individuals with
disabilities from enjoying the same employment opportuni-
ties that are available to persons without disabilities.

Like the Civil Rights Act of 1964 that prohibits discrimi-
nation on the bases of race, color, religion, national origin,
and sex, the ADA seeks to ensure access to equal employ-
ment opportunities based on merit. It does not guarantee
equal results, establish quotas, or require preferences favor-
ing individuals with disabilities over those without disabil-
ities.

However, while the Civil Rights Act of 1964 prohibits any
consideration of personal characteristics such as race or
national origin, the ADA necessarily takes a different
approach. When an individual's disability creates a barrier
to employment opportunities, the ADA requires employers
to consider whether reasonable accommodation could
remove the barrier.

The ADA thus establishes a process in which the employer
must assess a disabled individual's ability to perform the
essential functions of the specific job held or desired. While
the ADA focuses on eradicating barriers, the ADA does not
relieve a disabled employee or applicant from the obligation
to perform the essential functions of the job. To the contrary,
the ADA is intended to enable disabled persons to compete
in the workplace based on the same performance standards
and requirements that employers expect of persons who are
not disabled.

However, where that individual's functional limitation
impedes such job performance, an employer must take steps
to reasonably accommodate, and thus help overcome the
particular impediment, unless to do so would impose an
undue hardship. Such accommodations usually take the
form of adjustments to the way a job customarily is per-
formed, or to the work environment itself. This process of
identifying whether, and to what extent, a reasonable
accommodation is required should be flexible and involve
both the employer and the individual with a disability. Of
course, the determination of whether.an individual is quali-
fied for a particular position must necessarily be made on
a case-by-case basis. No specific form of accommodation is
guaranteed for all individuals with a particular disability.
Rather, an accommodation must be tailored to match the
needs of the disabled individual with the needs of the job's
essential functions.

This case-by-case approach is essential if qualified individ-
uals of varying abilities are to receive equal opportunities to
compete for an infinitely diverse range of jobs. For this rea-
son, neither the ADA nor this regulation can supply the "cor-
rect" answer in advance for each employment decision con-
cerning an individual with a disability. Instead, the ADA
simply establishes parameters to guide employers in how to
consider, and take into account, the disabling condition
involved.

Introduction
The Equal Employment Opportunity Commission (the

Commission or EEOC) is responsible for enforcement of title
I of the Americans with Disabilities Act (ADA), 42 U.S.C.
12101 et seq. (1990), which prohibits employment discrimi-
nation on the basis of disability. The Commission believes
that it is essential to issue interpretive guidance concur-
rently with the issuance of this part in order to ensure that
qualified individuals with disabilities understand their
rights under this part and to facilitate and encourage compli-
ance by covered entities. This Appendix represents the
Commission's interpretation of the issues discussed, and the
Commission will be guided by it when resolving charges
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of employment discrimination. The Appendix addresses the
major provisions of this part and explains the major con-
cepts of disability rights.

The terms "employer" or "employer or other covered
entity" are used interchangeably throughout the Appendix
to refer to all covered entities subject to the employment
provisions of the ADA.

Section 1630.1 Purpose, Applicability and Construction
Section 1630.1(a) Purpose

The Americans with Disabilities Act was signed into law
on July 26, 1990. It is an antidiscrimination statute that
requires that individuals with disabilities be given the same
consideration for employment that individuals without dis-
abilities are given. An individual who is qualified for an
employment opportunity cannot be denied that opportunity
because of the fact that the individual is disabled. The pur-
pose of title I and this part is to ensure that qualified
individuals with disabilities are protected from discrimina-
tion on the basis of disability.

The ADA uses the term "disabilities" rather than the term
"handicaps" used in the Rehabilitation Act of 1973, 29
U.S.C. 701-796. Substantively, these terms are equivalent.
As noted by the House Committee on the Judiciary, "[t]he
use of the term 'disabilities' instead of the term 'handicaps'
reflects the desire of the Committee to use the most current
terminology. It reflects the preference of persons with disabil-
ities to use that term rather than 'handicapped' as used in
previous laws, such as the Rehabilitation Act of 1973 . ."

H.R. Rep. No. 485 Part 3, 101st Cong., 2d Sess. 26-27 (1990)
[hereinafter House Judiciary Report]; see also S. Rep. No.
116, 101st Cong., 1st Sess. 21 (1989) [hereinafter Senate
Report]; H.R. Rep. No. 485 Part 2, 101st Cong., 2d Sess.
50-51 (1990) [hereinafter House Labor Report].

The use of the term "Americans" in the title of the ADA
is not intended to imply that the Act only applies to United
States citizens. Rather, the ADA protects all qualified indi-
viduals with disabilities, regardless of their citizenship sta-
tus or nationality.

Section 1630.1(b) and (c) Applicability and Construction

Unless expressly stated otherwise, the standards applied
in the ADA are not intended to be lesser than the standards
applied under the Rehabilitation Act of 1973.

The ADA does not preempt any Federal law, or any state
or local law, that grants to individuals with disabilities protec-
tion greater than or equivalent to that provided by the ADA.
This means that the existence of a lesser standard of protec-
tion to individuals with disabilities under the ADA will not
provide a defense to failing to meet a higher standard under
another law. Thus, for example, title I of the ADA would
not be a defense to failing to collect information required
to satisfy the affirmative action requirements of Section 503
of the Rehabilitation Act. On the other hand, the existence
of a lesser standard under another law will not provide a
defense to failing to meet a higher standard under the

ADA. See House Labor Report at 135; House Judiciary
Report at 69-70.

This also means that an individual with a disability could
choose to pursue claims under a state discrimination or
tort law that does not confer greater substantive rights, or
even confers fewer substantive rights, if the potential avail-
able remedies would be greater than those available under
the ADA and this part. The ADA does not restrict an indi-
vidual with a disability from pursuing such claims in addi-
tion to charges brought under this part. House Judiciary
at 69-70.

The ADA does not automatically preempt medical stan-
dards or safety requirements established by Federal law
or regulations. It does not preempt State, county, or local
laws, ordinances or regulations that are consistent with this
part, and are designed to protect the public health from
individuals who pose a direct threat, that cannot be elimi-
nated or reduced by reasonable accommodation, to the
health or safety of others. However, the ADA does preempt
inconsistent requirements established by state or local law
for safety or security sensitive positions. See Senate Report
at 27; House Labor Report at 57.

An employer allegedly in violation of this part cannot
successfully defend its actions by relying on the obligation
to comply with the requirements of any state or local law
that imposes prohibitions or limitations on the eligibility
of qualified individuals with disabilities to practice any occu-
pation or profession. For example, suppose a municipality has
an ordinance that prohibits individuals with tuberculosis
from teaching school children. If an individual with dor-
mant tuberculosis challenges a private school's refusal to
hire him or her because of the tuberculosis, the private
school would not be able to rely on the city ordinance as a
defense under the ADA.

Sections 1630.2(a)-(f) Commission, Covered Entity, etc.

The definitions section of part 1630 includes several terms
that are identical, or almost identical, to the terms found in
title VII of the Civil Rights Act of 1964. Among these terms
are "Commission," "Person," "State," and "Employer."
These terms are to be given the same meaning under the
ADA that they are given under title VII.

In general, the term "employee" has the same meaning
that it is given under title VII. However, the ADA's definition
of "employee" does not contain an exception, as does title
VII, for elected officials and their personal staffs. It should
be further noted that all state and local governments are
covered by title II of the ADA whether or not they are also
covered by this part. Title II, which is enforced by the Depart-
ment of Justice, becomes effective on January 26, 1992.
See 28 CFR part 35.

The term "covered entity" is not found in title VII. How-
ever, the title VII definitions of the entities included in the
term "covered entity" (e.g., employer, employment agency,
etc.) are applicable to the ADA.
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Section 1630.2(g) Disability

In addition to the term "covered entity," there are several
other terms that are unique to the ADA. The first of these
is the term "disability." Congress adopted the definition of
this term from the Rehabilitation Act definition of the term
"individual with handicaps." By so doing, Congress intended
that the relevant caselaw developed under the Rehabilitation
Act be generally applicable to the term "disability" as used
in the ADA. Senate Report at 21; House Labor Report at
50; House Judiciary Report at 27.

The definition of the term "disability" is divided into three
parts. An individual must satisfy at least one of these parts
in order to be considered an individual with a disability for
purposes of this part. An individual is considered to have
a "disability" if that individual either (1) has a physical or
mental impairment which substantially limits one or more
of that person's major life activities, (2) has a record of such
an impairment, or, (3) is regarded by the covered entity as
having such an impairment. lb understand the meaning of
the term "disability," it is necessary to understand, as a
preliminary matter, what is meant by the terms "physical
or mental impairment," "major life activity," and "substan-
tially limits." Each of these terms is discussed below.

Section 1630.2(h) Physical or Mental Impairment

This term adopts the definition of the term "physical or
mental impairment" found in the regulations implementing
Section 504 of the Rehabilitation Act at 34 CFR part 104.
It defines physical or mental impairment as any physiologi-
cal disorder or condition, cosmetic disfigurement, or anatom-
ical loss affecting one or more of several body systems, or
any mental or psychological disorder.

The existence of an impairment is to be determined with-
out regard to mitigating measures such as medicines, or
assistive or prosthetic devices. See Senate Report at 23,
House Labor Report at 52, House Judiciary Report at 28.
For example, an individual with epilepsy would be consid-
ered to have an impairment even if the symptoms of the
disorder were completely controlled by medicine. Similarly,
an individual with hearing loss would be considered to have
an impairment even if the condition were correctable
through the use of a hearing aid.

It is important to distinguish between conditions that are
impairments and physical, psychological, environmental,
cultural and economic characteristics that are not impair-
ments. The definition of the term "impairment" does not
include physical characteristics such as eye color, hair color,
left-handedness, or height, weight or muscle tone that are
within "normal" range and are not the result of a physiologi-
cal disorder. The definition, likewise, does not include char-
acteristic predisposition to illness or disease. Other condi-
tions, such as pregnancy, that are not the result of a physio-
logical disorder are also not impairments. Similarly, the
definition does not include common personality traits such
as poor judgment or a quick temper where these are not
symptoms of a mental or psychological disorder. Environ-

mental, cultural, or economic disadvantages such as poverty,
lack of education or a prison record are not impairments.
Advanced age, in and of itself, is also not an impairment.
However, various medical conditions commonly associated
with age, such as hearing loss, osteoporosis, or arthritis
would constitute impairments within the meaning of this
part. See Senate Report at 22-23; House Labor Report at
51-52; House Judiciary Report at 28-29.

Section 1630.2(i) Major Life Activities

This term adopts the definition of the term "major life
activities" found in the regulations implementing Section
504 of the Rehabilitation Act at 34 CFR part 104. "Major
life activities" are those basic activities that the average
person in the general population can perform with little or
no difficulty. Major life activities include caring for oneself,
performing manual tasks, walking, seeing, hearing, speak-
ing, breathing, learning, and working. This list is not
exhaustive. For example, other major life activities include,
but are not limited to, sitting, standing, lifting, reaching. See
Senate Report at 22; House Labor Report at 52; House Judi-
ciary Report at 28.

Section 1630.2(j) Substantially Limits

Determining whether a physical or mental impairment
exists is only the first step in determining whether or not
an individual is disabled. Many impairments do not impact
an individual's life to the degree that they constitute disa-
bling impairments. An impairment rises to the level of dis-
ability if the impairment substantially limits one or more
of the individual's major life activities. Multiple impair-
ments that combine to substantially limit one or more of
an individual's major life activities also constitute a dis-
ability.

The ADA and this part, like the Rehabilitation Act of
1973, do not attempt a "laundry list" of impairments that
are "disabilities." The determination of whether an individ-
ual has a disability is not necessarily based on the name or
diagnosis of the impairment the person has, but rather on
the effect of that impairment on the life of the individual.
Some impairments may be disabling for particular individu-
als but not for others, depending on the stage of the disease
or disorder, the presence of other impairments that combine
to make the impairment disabling or any number of other
factors. Other impairments, however, such as HIV infection,
are inherently substantially limiting.

On the other hand, temporary, non-chronic impairments
of short duration, with little or no long term or permanent
impact, are usually not disabilities. Such impairments may
include, but are not limited to, broken limbs, sprained
joints, concussions, appendicitis, and influenza. Similarly,
except in rare circumstances, obesity is not considered a
disabling impairment.

An impairment that prevents an individual from perform-
ing a major life activity substantially limits that major life
activity. For example, an individual whose legs are paralyzed
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is substantially limited in the major life activity of walking
because he or she is unable, due to the impairment, to per-
form that major life activity.

Alternatively, an impairment is substantially limiting if
it significantly restricts the duration, manner or condition
under which an individual can perform a particular major
life activity as compared to the average person in the gen-
eral population's ability to perform that same major life
activity. Thus, for example, an individual who, because of
an impairment, can only walk for very brief periods of time
would be substantially limited in the major life activity of
walking. An individual who uses artificial legs would like-
wise be substantially limited in the major life activity of
walking because the individual is unable to walk without
the aid of prosthetic devices. Similarly, a diabetic who with-
out insulin would lapse into a coma would be substantially
limited because the individual cannot perform major life
activities without the aid of medication. See Senate Report
at 23; House Labor Report at 52. It should be noted that
the term "average person" is not intended to imply a precise
mathematical "average."

Part 1630 notes several factors that should be considered
in making the determination of whether an impairment is
substantially limiting. These factors are (1) the nature and
severity of the impairment, (2) the duration or expected
duration of the impairment, and (3) the permanent or long
term impact, or the expected permanent or long term
impact of, or resulting from, the impairment. The term
"duration," as used in this context, refers to the length of
time an impairment persists, while the term "impact" refers
to the residual effects of an impairment. Thus, for example,
a broken leg that takes eight weeks to heal is an impairment
of fairly brief duration. However, if the broken leg heals
improperly, the "impact" of the impairment would be the
resulting permanent limp. Likewise, the effect on cognitive
functions resulting from traumatic head injury would be the
"impact" of that impairment.

The determination of whether an individual is substan-
tially limited in a major life activity must be made on a
case by case basis, without regard to mitigating measures
such as medicines, or assistive or prosthetic devices. An
individual is not substantially limited in a major life activity
if the limitation, when viewed in light of the factors noted
above, does not amount to a significant restriction when
compared with the abilities of the average person. For
example, an individual who had once been able to walk at
an extraordinary speed would not be substantially limited
in the major life activity of walking if, as a result of a physical
impairment, he or she were only able to walk at an average
speed, or even at moderately below average speed.

It is important to remember that the restriction on the
performance of the major life activity must be the result
of a condition that is an impairment. As noted earlier,
advanced age, physical or personality characteristics, and
environmental, cultural, and economic disadvantages are
not impairments. Consequently, even if such factors sub-
stantially limit an individual's ability to perform a major

:59

life activity, this limitation will not constitute a disability.
For example, an individual who is unable to read because
he or she was never taught to read would not be an individ-
ual with a disability because lack of education is not an
impairment. However, an individual who is unable to read
because of dyslexia would be an individual with a disability
because dyslexia, a learning disability, is an impairment.

If an individual is not substantially limited with respect
to any other major life activity, the individual's ability to
perform the major life activity of working should be consid-
ered. If an individual is substantially limited in any other
major life activity, no determination should be made as to
whether the individual is substantially limited in working.
For example, if an individual is blind, i.e., substantially
limited in the major life activity of seeing, there is no need
to determine whether the individual is also substantially
limited in the major life activity of working. The determina-
tion of whether an individual is substantially limited in
working must also be made on a case by case basis.

This part lists specific factors that may be used in making
the determination of whether the limitation in working is
"substantial." These factors are:

(1) the geographical area to which the individual has rea-
sonable access;
(2) the job from which the individual has been disqualified
because of an impairment, and the number and types of
jobs utilizing similar training, knowledge, skills or abili-
ties, within that geographical area, from which the indi-
vidual is also disqualified because of the impairment (class
of jobs); and/or
(3) the job from which the individual has been disqualified
because of an impairment, and the number and types of
other jobs not utilizing similar training, knowledge, skills
or abilities, within that geographical area, from which
the individual is also disqualified because of the impair-
ment (broad range of jobs in various classes).

Thus, an individual is not substantially limited in working
just because he or she is unable to perform a particular job
for one employer, or because he or she is unable to perform
a specialized job or profession requiring extraordinary skill,
prowess or talent. For example, an individual who cannot
be a commercial airline pilot because of a minor vision
impairment, but who can be a commercial airline co-pilot
or a pilot for a courier service, would not be substantially
limited in the major life activity of working. Nor would a
professional baseball pitcher who develops a bad elbow and
can no longer throw a baseball be considered substantially
limited in the major life activity of working. In both of
these examples, the individuals are not substantially limited
in the ability to perform any other major life activity and,
with regard to the major life activity of working, are only
unable to perform either a particular specialized job or a
narrow range of jobs. See Forrisi v. Bowen, 794 F.2d 931 (4th
Cir. 1986); Jasany v. U.S. Postal Service, 755 F.2d 1244 (6th
Cir. 1985); E.E Black, Ltd. v. Marshall, 497 F. Supp. 1088
(D. Hawaii 1980).
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On the other hand, an individual does not have to be
totally unable to work in order to be considered substan-
tially limited in the major life activity of working. An indi-
vidual is substantially limited in working if the individual
is significantly restricted in the ability to perform a class of
jobs or a broad range of jobs in various classes, when com-
pared with the ability of the average person with comparable
qualifications to perform those same jobs. For example, an
individual who has a back condition that prevents the indi-
vidual from performing any heavy labor job would be sub-
stantially limited in the major life activity of working
because the individual's impairment eliminates his or her
ability to perform a class of jobs. This would be so even if
the individual were able to perform jobs in another class,
e.g., the class of semi-skilled jobs. Similarly, suppose an indi-
vidual has an allergy to a substance found in most high
rise office buildings, but seldom found elsewhere, that makes
breathing extremely difficult. Since this individual would be
substantially limited in the ability to perform the broad
range of jobs in various classes that are conducted in high
rise office buildings within the geographical area to which
he or she has reasonable access, he or she would be substan-
tially limited in working.

The terms "number and types of jobs" and "number and
types of other jobs," as used in the factors discussed above,
are not intended to require an onerous evidentiary showing.
Rather, the terms only require the presentation of evidence
of general employment demographics and/or of recognized
occupational classifications that indicate the approximate
number of jobs (e.g., "few," "many," "most") from which an
individual would be excluded because of an impairment.

If an individual has a "mental or physical impairment"
that "substantially limits" his or her ability to perform one
or more "major life activities," that individual will satisfy
the first part of the regulatory definition of "disability" and
will be considered an individual with a disability. An individ-
ual who satisfies this first part of the definition of the term
"disability" is not required to demonstrate that he or she
satisfies either of the other parts of the definition. However,
if an individual is unable to satisfy this part of the definition,
he or she may be able to satisfy one of the other parts of
the definition.

Section 1630.2(k) Record of a Substantially Limiting Condi-
tion

The second part of the definition provides that an individ-
ual with a record of an impairment that substantially limits
a major life activity is an individual with a disability. The
intent of this provision, in part, is to ensure that people are
not discriminated against because of a history of disability.
For example, this provision protects former cancer patients
from discrimination based on their prior medical history.
This provision also ensures that individuals are not dis-
criminated against because they have been misclassified as
disabled. For example, individuals misclassified as learn-
ing disabled are protected from discrimination on the basis

of that erroneous classification. Senate Report at 23; House
Labor Report at 52-53; House Judiciary Report at 29.

This part of the definition is satisfied if a record relied on
by an employer indicates that the individual has or has had
a substantially limiting impairment. The impairment indi-
cated in the record must be an impairment that would
substantially limit one or more of the individual's major life
activities. There are many types of records that could poten-
tially contain this information, including but not limited to,
education, medical, or employment records.

The fact that an individual has a record of being a disabled
veteran, or of disability retirement, or is classified as disa-
bled for other purposes does not guarantee that the individ-
ual will satisfy the definition of "disability" under part
1630. Other statutes, regulations and programs may have
a definition of "disability" that is not the same as the defini-
tion set forth in the ADA and contained in part 1630. Accord-
ingly, in order for an individual who has been classified in
a record as "disabled" for some other purpose to be considered
disabled for purposes of part 1630, the impairment indi-
cated in the record must be a physical or mental impairment
that substantially limits one or more of the individual's
major life activities.

Section 1630.2(1) Regarded as Substantially Limited in a
Major Life Activity

If an individual cannot satisfy either the first part of the
definition of "disability" or the second "record of part of
the definition, he or she may be able to satisfy the third part
of the definition. The third part of the definition provides that
an individual who is regarded by an employer or other cov-
ered entity as having an impairment that substantially
limits a major life activity is an individual with a disability.

There are three different ways in which an individual may
satisfy the definition of "being regarded as having a dis-
ability":

(1) The individual may have an impairment which is not
substantially limiting but is perceived by the employer or
other covered entity as constituting a substantially limit-
ing impairment;
(2) the individual may have an impairment which is only
substantially limiting because of the attitudes of others
toward the impairment; or
(3) the individual may have no impairment at all but is
regarded by the employer or other covered entity as hav-
ing a substantially limiting impairment.

Senate Report at 23; House Labor Report at 53; House Judi-
ciary Report at 29.

An individual satisfies the first part of this definition if
the individual has an impairment that is not substantially
limiting, but the covered entity perceives the impairment
as being substantially limiting. For example, suppose an
employee has controlled high blood pressure that is not sub-
stantially limiting. If an employer reassigns the individual
to less strenuous work because of unsubstantiated fears that
the individual will suffer a heart attack if he or she contin-
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ues to perform strenuous work, the employer would be
regarding the individual as disabled.

An individual satisfies the second part of the "regarded
as" definition if the individual has an impairment that is
only substantially limiting because of the attitudes of others
toward the condition. For example, an individual may have
a prominent facial scar or disfigurement, or may have a
condition that periodically causes an involuntary jerk of
the head but does not limit the individual's major life activi-
ties. If an employer discriminates against such an individ-
ual because of the negative reactions of customers, the
employer would be regarding the individual as disabled
and acting on the basis of that perceived disability. See Sen-
ate Report at 24; House Labor Report at 53; House Judiciary
Report at 30-31.

An individual satisfies the third part of the "regarded as"
definition of "disability" if the employer or other covered
entity erroneously believes the individual has a substan-
tially limiting impairment that the individual actually
does not have. This situation could occur, for example, if an
employer discharged an employee in response to a rumor that
the employee is infected with Human Immunodeficiency
Virus (HIV). Even though the rumor is totally unfounded
and the individual has no impairment at all, the individual
is considered an individual with a disability because the
employer perceived of this individual as being disabled.
Thus, in this example, the employer, by discharging this
employee, is discriminating on the basis of disability.

The rationale for the "regarded as" part of the definition
of disability was articulated by the Supreme Court in the
context of the Rehabilitation Act of 1973 in School Board of
Nassau County v. Arline, 480 U.S. 273 (1987). The Court
noted that, although an individual may have an impairment
that does not in fact substantially limit a major life activity,
the reaction of others may prove just as disabling. "Such an
impairment might not diminish a person's physical or mental
capabilities, but could nevertheless substantially limit that
person's ability to work as a result of the negative reactions
of others to the impairment." 480 U.S. at 283. The Court
concluded that by including "regarded as" in the Rehabilita-
tion Act's definition, "Congress acknowledged that society's
accumulated myths and fears about disability and diseases
are as handicapping as are the physical limitations that flow
from actual impairment." 480 U.S. at 284.

An individual rejected from a job because of the "myths,
fears and sterotypes" associated with disabilities would be
covered under this part of the definition of disability, whether
or not the employer's or other covered entity's perception
were shared by others in the field and whether or not the
individual's actual physical or mental condition would be
considered a disability under the first or second part of this
definition. As the legislative history notes, sociologists
have identified common attitudinal barriers that frequently
result in employers excluding individuals with disabilities.
These include concerns regarding productivity, safety, insur-
ance, liability, attendance, cost of accommodation and
accessibility, workers' compensation costs, and acceptance
by coworkers and customers.

Therefore, if an individual can show that an employer or
other covered entity made an employment decision because
of a perception of disability based on "myth, fear or stereo-
type," the individual will satisfy the "regarded as" part of the
definition of disability. If the employer cannot articulate a
non-discriminatory reason for the employment action, an
inference that the employer is acting on the basis of "myth,
fear or stereotype" can be drawn.

Section 1630.2(m) Qualified Individual with a Disability

The ADA prohibits discrimination on the basis of disabil-
ity against qualified individuals with disabilities. The
determination of whether an individual with a disability is
"qualified" should be made in two steps. The first step is
to determine if the individual satisfies the prerequisites for
the position, such as possessing the appropriate educational
background, employment experience, skills, licenses, etc.
For example, the first step in determining whether an
accountant who is paraplegic is qualified for a certified public
accountant (CPA) position is to examine the individual's
credentials to determine whether the individual is a licensed
CPA. This is sometimes referred to in the Rehabilitation
Act caselaw as determining whether the individual is "other-
wise qualified" for the position. See Senate Report at 33;
House Labor Report at 64-65. (See section 1630.9 Not Mak-
ing Reasonable Accommodation).

The second step is to determine whether or not the individ-
ual can perform the essential functions of the position held
or desired, with or without reasonable accommodation. The
purpose of this second step is to ensure that individuals
with disabilities who can perform the essential functions of
the position held or desired are not denied employment
opportunities because they are not able to perform marginal
functions of the position. House Labor Report at 55.

The determination of whether an individual with a dis-
ability is qualified is to be made at the time of the employ-
ment decision. This determination should be based on the
capabilities of the individual with a disability at the time
of the employment decision, and should not be based on
speculation that the employee may become unable in the
future or may cause increased health insurance premiums
or workers' compensation costs.

Section 1630.2(n) Essential Functions

The determination of which functions are essential may
be critical to the determination of whether or not the indi-
vidual with a disability is qualified. The essential functions
are those functions that the individual who holds the posi-
tion must be able to perform unaided or with the assistance
of a reasonable accommodation.

The inquiry into whether a particular function is essential
initially focuses on whether the employer actually requires
employees in the position to perform the functions that the
employer asserts are essential. For example, an employer
may state that typing is an essential function of a position.
If, in fact, the employer has never required any employee
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in that particular position to type, this will be evidence that
typing is not actually an essential function of the position.

If the individual who holds the position is actually
required to perform the function the employer asserts is
an essential function, the inquiry will then center around
whether removing the function would fundamentally alter
that position. This determination of whether or not a particu-
lar function is essential will generally include one or more
of the following factors listed in part 1630.

The first factor is whether the position exists to perform
a particular function. For example, an individual may be
hired to proofread documents. The ability to proofread the
documents would then be an essential function, since this
is the only reason the position exists.

The second factor in determining whether a function is
essential is the number of other employees available to
perform that job function or among whom the performance
of that job function can be distributed. This may be a factor
either because the total number of available employees is
low, or because of the fluctuating demands of the business
operation. For example, if an employer has a relatively small
number of available employees for the volume of work to be
performed, it may be necessary that each employee perform
a multitude of different functions. Therefore, the perfor-
mance of those functions by each employee becomes more
critical and the options for reorganizing the work become
more limited. In such a situation, functions that might not
be essential if there were a larger staff may become essen-
tial because the staff size is small compared to the volume
of work that has to be done. See Treadwell v. Alexander,
707 F.2d 473 (11th Cir. 1983).

A similar situation might occur in a larger work force if
the workflow follows a cycle of heavy demand for labor
intensive work followed by low demand periods. This type
of workflow might also make the performance of each func-
tion during the peak periods more critical and might limit
the employer's flexibility in reorganizing operating proce-
dures. See Dexler v. Tisch, 660 F. Supp. 1418 (D. Conn. 1987).

The third factor is the degree of expertise or skill required
to perform the function. In certain professions and highly
skilled positions the employee is hired for his or her expertise
or ability to perform the particular function. In such a
situation, the performance of that specialized task would be
an essential function.

Whether a particular function is essential is a factual
determination that must be made on a case by case basis.
In determining whether or not a particular function is essen-
tial, all relevant evidence should be considered. Part 1630
lists various types of evidence, such as an established job
description, that should be considered in determining
whether a particular function is essential. Since the list is
not exhaustive, other relevant evidence may also be pre-
sented. Greater weight will not be granted to the types of
evidence included on the list than to the types of evidence
not listed.

Although part 1630 does not require employers to develop
or maintain job descriptions, written job descriptions pre-
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pared before advertising or interviewing applicants for the
job, as well as the employer's judgment as to what functions
are essential are among the relevant evidence to be consid-
ered in determining whether a particular function is essen-
tial. The terms of a collective bargaining agreement are also
relevant to the determination of whether a particular func-
tion is essential. The work experience of past employees in
the job or of current employees in similar jobs is likewise
relevant to the determination of whether a particular func-
tion is essential. See H.R. Conf. Rep. No. 101-596, 101st
Cong., 2d Sess. 58 (1990) [hereinafter Conference Report];
House Judiciary Report at 33-34. See also Hall v. U.S.
Postal Service, 857 F.2d 1073 (6th Cir. 1988).

The time spent performing the particular function may
also be an indicator of whether that function is essential.
For example, if an employee spends the vast majority of his
or her time working at a cash register, this would be evidence
that operating the cash register is an essential function. The
consequences of failing to require the employee to perform
the function may be another indicator of whether a particu-
lar function is essential. For example, although a firefighter
may not regularly have to carry an unconscious adult out
of a burning building, the consequence of failing to require
the firefighter to be able to perform this function would be
serious.

It is important to note that the inquiry into essential
functions is not intended to second guess an employer's
business judgment with regard to production standards,
whether qualitative or quantitative, nor to require employ-
ers to lower such standards. (See section 1630.10 Qualifica-
tion Standards, lbsts and Other Selection Criteria). If an
employer requires its typists to be able to accurately type
75 words per minute, it will not be called upon to explain
why an inaccurate work product, or a typing speed of 65
words per minute, would not be adequate. Similarly, if a
hotel requires its service workers to thoroughly clean 16
rooms per day, it will not have to explain why it requires
thorough cleaning, or why it chose a 16 room rather than a
10 room requirement. However, if an employer does require
accurate 75 word per minute typing or the thorough cleaning
of 16 rooms, it will have to show that it actually imposes
such requirements on its employees in fact, and not simply
on paper. It should also be noted that, if it is alleged that
the employer intentionally selected the particular level of
production to exclude individuals with disabilities, the
employer may have to offer a legitimate, nondiscriminatory
reason for its selection.

Section 1630.2(o) Reasonable Accommodation

An individual is considered a "qualified individual with
a disability" if the individual can perform the essential func-
tions of the position held or desired with or without reason-
able accommodation. In general, an accommodation is any
change in the work environment or in the way things are
customarily done that enables an individual with a disabil-
ity to enjoy equal employment opportunities. There are three
categories of reasonable accommodation. These are (1)
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accommodations that are required to ensure equal opportu-
nity in the application process; (2) accommodations that
enable the employer's employees with disabilities to perform
the essential functions of the position held or desired; and
(3) accommodations that enable the employer's employees
with disabilities to enjoy equal benefits and privileges of
employment as are enjoyed by employees without disabili-
ties. It should be noted that nothing in this part prohibits
employers or other covered entities from providing accom-
modations beyond those required by this part.

Part 1630 lists the examples, specified in title I of the
ADA, of the most common types of accommodation that an
employer or other covered entity may be required to provide.
There are any number of other specific accommodations
that may be appropriate for particular situations but are
not specifically mentioned in this listing. This listing is not
intended to be exhaustive of accommodation possibilities.
For example, other accommodations could include permit-
ting the use of accrued paid leave or providing additional
unpaid leave for necessary treatment, making employer
provided transportation accessible, and providing reserved
parking spaces. Providing personal assistants, such as a
page turner for an employee with no hands or a travel atten-
dant to act as a sighted guide to assist a blind employee
on occasional business trips, may also be a reasonable accom-
modation. Senate Report at 31; House Labor Report at 62;
House Judiciary Report at 39.

It may also be a reasonable accommodation to permit an
individual with a disability the opportunity to provide and
utilize equipment, aids or services that an employer is not
required to provide as a reasonable accommodation. For
example, it would be a reasonable accommodation for an
employer to permit an individual who is blind to use a
guide dog at work, even though the employer would not be
required to provide a guide dog for the employee.

The accommodations included on the list of reasonable
accommodations are generally self explanatory. However,
there are a few that require further explanation. One of
these is the accommodation of making existing facilities
used by employees readily accessible to, and usable by, indi-
viduals with disabilities. This accommodation includes
both those areas that must be accessible for the employee
to perform essential job functions, as well as non-work
areas used by the employer's employees for other purposes.
For example, accessible break rooms, lunch rooms, training
rooms, restrooms etc., may be required as reasonable accom-
modations.

Another of the potential accommodations listed is "job
restructuring." An employer or other covered entity may
restructure a job by reallocating or redistributing nonessen-
tial, marginal job functions. For example, an employer may
have two jobs, each of which entails the performance of a
number of marginal functions. The employer hires a quali-
fied individual with a disability who is able to perform some
of the marginal functions of each job but not all of the mar-
ginal functions of either job. As an accommodation, the
employer may redistribute the marginal functions so that

all of the marginal functions that the qualified individual
with a disability can perform are made a part of the position
to be filled by the qualified individual with a disability. The
remaining marginal functions that the individual with a dis-
ability cannot perform would then be transferred to the other
position. See Senate Report at 31; House Labor Report at
62.

An employer or other covered entity is not required to
reallocate essential functions. The essential functions are
by definition those that the individual who holds the job
would have to perform, with or without reasonable accom-
modation, in order to be considered qualified for the position.
For example, suppose a security guard position requires the
individual who holds the job to inspect identification cards.
An employer would not have to provide an individual who is
legally blind with an assistant to look at the identification
cards for the legally blind employee. In this situation the
assistant would be performing the job for the individual with
a disability rather than assisting the individual to perform
the job. See Coleman v. Darden, 595 F.2d 533 (10th Cir.
1979).

An employer or other covered entity may also restructure
a job by altering when and/or how an essential function is
performed. For example, an essential function customarily
performed in the early morning hours may be rescheduled
until later in the day as a reasonable accommodation to a
disability that precludes performance of the function at the
customary hour. Likewise, as a reasonable accommodation,
an employee with a disability that inhibits the ability to
write, may be permitted to computerize records that were
customarily maintained manually.

Reassignment to a vacant position is also listed as a poten-
tial reasonable accommodation. In general, reassignment
should be considered only when accommodation within the
individual's current position would pose an undue hardship.
Reassignment is not available to applicants. An applicant
for a position must be qualified for, and be able to perform
the essential functions of, the position sought with or with-
out reasonable accommodation.

Reassignment may not be used to limit, segregate, or oth-
erwise discriminate against employees with disabilities by
forcing reassignments to undesirable positions or to desig-
nated offices or facilities. Employers should reassign the
individual to an equivalent position, in terms of pay, status,
etc., if the individual is qualified, and if the position is
vacant within a reasonable amount of time. A "reasonable
amount of time" should be determined in light of the total-
ity of the circumstances. As an example, suppose there is
no vacant position available at the time that an individual
with a disability requests reassignment as a reasonable
accommodation. The employer, however, knows that an
equivalent position for which the individual is qualified, will
become vacant next week. Under these circumstances, the
employer should reassign the individual to the position when
it becomes available.

An employer may reassign an individual to a lower graded
position if there are no accommodations that would enable
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the employee to remain in the current position and there
are no vacant equivalent positions for which the individual
is qualified with or without reasonable accommodation. An
employer, however, is not required to maintain the reas-
signed individual with a disability at the salary of the higher
graded position if it does not so maintain reassigned
employees who are not disabled. It should also be noted that
an employer is not required to promote an individual with
a disability as an accommodation. See Senate Report at
31-32; House Labor Report at 63.

The determination of which accommodation is appropriate
in a particular situation involves a process in which the
employer and employee identify the precise limitations
imposed by the disability and explore potential accommo-
dations that would overcome those limitations. This process
is discussed more fully in section 1630.9 Not Making Rea-
sonable Accommodation.

Section 1630.2(p) Undue Hardship

An employer or other covered entity is not required to
provide an accommodation that will impose an undue hard-
ship on the operation of the employer's or other covered
entity's business. The term "undue hardship" means sig-
nificant difficulty or expense in, or resulting from, the provi-
sion of the accommodation. The "undue hardship" provision
takes into account the financial realities of the particular
employer or other covered entity. However, the concept of
undue hardship is not limited to financial difficulty. "Undue
hardship" refers to any accommodation that would be
unduly costly, extensive, substantial, or disruptive, or that
would fundamentally alter the nature or operation of the
business. See Senate Report at 35; House Labor Report at
67.

For example, suppose an individual with a disabling
visual impairment that makes it extremely difficult to see
in dim lighting applies for a position as a waiter in a night-
club and requests that the club be brightly lit as a reason-
able accommodation. Although the individual may be able
to perform the job in bright lighting, the nightclub will
probably be able to demonstrate that that particular accom-
modation, though inexpensive, would impose an undue
hardship if the bright lighting would destroy the ambience
of the nightclub and/or make it difficult for the customers
to see the stage show. The fact that that particular accommo-
dation poses an undue hardship, however, only means that
the employer is not required to provide that accommodation.
If there is another accommodation that will not create an
undue hardship, the employer would be required to provide
the alternative accommodation.

An employer's claim that the cost of a particular accommo-
dation will impose an undue hardship will be analyzed in
light of the factors outlined in part 1630. In part, this analy-
sis requires a determination of whose financial resources
should be considered in deciding whether the accommoda-
tion is unduly costly. In some cases the financial resources
of the employer or other covered entity in its entirety should
be considered in determining whether the cost of an accom-

modation poses an undue hardship. In other cases, consider-
ation of the financial resources of the employer or other
covered entity as a whole may be inappropriate because it
may not give an accurate picture of the financial resources
available to the particular facility that will actually be
required to provide the accommodation. See House Labor
Report at 68-69; House Judiciary Report at 40-41; see also
Conference Report at 56-57.

If the employer or other covered entity asserts that only
the financial resources of the facility where the individual
will be employed should be considered, part 1630 requires
a factual determination of the relationship between the
employer or other covered entity and the facility that will
provide the accommodation. As an example, suppose that
an independently owned fast food franchise that receives no
money from the franchisor refuses to hire an individual
with a hearing impairment because it asserts that it would
be an undue hardship to provide an interpreter to enable
the individual to participate in monthly staff meetings.
Since the financial relationship between the franchisor and
the franchise is limited to payment of an annual franchise
fee, only the financial resources of the franchise would be
considered in determining whether or not providing the
accommodation would be an undue hardship. See House
Labor Report at 68; House Judiciary Report at 40.

If the employer or other covered entity can show that the
cost of the accommodation would impose an undue hard-
ship, it would still be required to provide the accommodation
if the funding is available from another source, e.g., a State
vocational rehabilitation agency, or if Federal, State or local
tax deductions or tax credits are available to offset the cost
of the accommodation. If the employer or other covered
entity receives, or is eligible to receive, monies from an
external source that would pay the entire cost of the accom-
modation, it cannot claim cost as an undue hardship. In
the absence of such funding, the individual with a disability
requesting the accommodation should be given the option
of providing the accommodation or of paying that portion of
the cost which constitutes the undue hardship on the opera-
tion of the business. lb the extent that such monies pay or
would pay for only part of the cost of the accommodation, only
that portion of the cost of the accommodation that could not
be recoveredthe final net cost to the entitymay be con-
sidered in determining undue hardship. (See section 1630.9
Not Making Reasonable Accommodation). See Senate
Report at 36; House Labor Report at 69.

Section 1630.2(r) Direct Threat

An employer may require, as a qualification standard,
that an individual not pose a direct threat to the health or
safety of himself/herself or others. Like any other qualifica-
tion standard, such a standard must apply to all applicants
or employees and not just to individuals with disabilities.
If, however, an individual poses a direct threat as a result
of a disability, the employer must determine whether a rea-
sonable accommodation would either eliminate the risk or
reduce it to an acceptable level. If no accommodation exists
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that would either eliminate or reduce the risk, the employer
may refuse to hire an applicant or may discharge an
employee who poses a direct threat.

An employer, however, is not permitted to deny an employ-
ment opportunity to an individual with a disability merely
because of a slightly increased risk. The risk can only be
considered when it poses a significant risk, i.e., high proba-
bility, of substantial harm; a speculative or remote risk is
insufficient. See Senate Report at 27; House Report Labor
Report at 56-57; House Judiciary Report at 45.

Determining whether an individual poses a significant
risk of substantial harm to others must be made on a case
by case basis. The employer should identify the specific risk
posed by the individual. For individuals with mental or emo-
tional disabilities, the employer must identify the specific
behavior on the part of the individual that would pose the
direct threat. For individuals with physical disabilities, the
employer must identify the aspect of the disability that
would pose the direct threat. The employer should then con-
sider the four factors listed in part 1630:

(1) the duration of the risk;
(2) the nature and severity of the potential harm;
(3) the likelihood that the potential harm will occur; and
(4) the imminence of the potential harm.

Such consideration must rely on objective, factual evi-
dencenot on subjective perceptions, irrational fears,
patronizing attitudes, or stereotypesabout the nature or
effect of a particular disability, or of disability generally. See
Senate Report at 27; House Labor Report at 56-57; House
Judiciary Report at 45-46. See also Strathie v. Department
of Transportation, 716 F.2d 227 (3d Cir. 1983). Relevant evi-
dence may include input from the individual with a disabil-
ity, the experience of the individual with a disability in
previous similar positions, and opinions of medical doctors,
rehabilitation counselors, or physical therapists who have
expertise in the disability involved and/or direct knowledge
of the individual with the disability.

An employer is also permitted to require that an individ-
ual not pose a direct threat of harm to his or her own safety
or health. If performing the particular functions of a job
would result in a high probability of substantial harm to
the individual, the employer could reject or discharge the
individual unless a reasonable accommodation that would
not cause an undue hardship would avert the harm. For
example, an employer would not be required to hire an
individual, disabled by narcolepsy, who frequently and unex-
pectedly loses consciousness for a carpentry job the essential
functions of which require the use of power saws and other
dangerous equipment, where no accommodation exists that
will reduce or eliminate the risk.

The assessment that there exists a high probability of
substantial harm to the individual, like the assessment
that there exists a high probability of substantial harm to
others, must be strictly based on valid medical analyses
and/or on other objective evidence. This determination must
be based on individualized factual data, using the factors

discussed above, rather than on stereotypic or patronizing
assumptions and must consider potential reasonable
accommodations. Generalized fears about risks from the
employment environment, such as exacerbation of the dis-
ability caused by stress, cannot be used by an employer to
disqualify an individual with a disability. For example, a
law firm could not reject an applicant with a history of disa-
bling mental illness based on a generalized fear that the stress
of trying to make partner might trigger a relapse of the
individual's mental illness. Nor can generalized fears about
risks to individuals with disabilities in the event of an evacu-
ation or other emergency be used by an employer to disqual-
ify an individual with a disability. See Senate Report at 56;
House Labor Report at 73-74; House Judiciary Report at 45.
See also Mantolete v. Bolger, 767 F.2d 1416 (9th Cir. 1985);
Bentivegna v. U.S. Department of Labor, 694 F.2d 619 (9th
Cir. 1982).

Section 1630.3 Exceptions to the Definitions of "Disability"
and "Qualified Individual with a Disability"

Section 1630.3 (a) through (c) Illegal Use of Drugs

Part 1630 provides that an individual currently engaging
in the illegal use of drugs is not an individual with a disabil-
ity for purposes of this part when the employer or other
covered entity acts on the basis of such use. Illegal use of
drugs refers both to the use of unlawful drugs, such as
cocaine, and to the unlawful use of prescription drugs.

Employers, for example, may discharge or deny employ-
ment to persons who illegally use drugs, on the basis of
such use, without fear of being held liable for discrimination.
The term "currently engaging" is not intended to be limited
to the use of drugs on the day of, or within a matter of days
or weeks before, the employment action in question. Rather,
the provision is intended to apply to the illegal use of drugs
that has occurred recently enough to indicate that the indi-
vidual is actively engaged in such conduct. See Conference
Report at 64.

Individuals who are erroneously perceived as engaging in
the illegal use of drugs, but are not in fact illegally using
drugs are not excluded from the definitions of the terms
"disability" and "qualified individual with a disability."
Individuals who are no longer illegally using drugs and who
have either been rehabilitated successfully or are in the
process of completing a rehabilitation program are, likewise,
not excluded from the definitions of those terms. The term
"rehabilitation program" refers to both in-patient and out-
patient programs, as well as to appropriate employee assis-
tance programs, professionally recognized self-help pro-
grams, such as Narcotics Anonymous, or other programs
that provide professional (not necessarily medical) assis-
tance and counseling for individuals who illegally use
drugs. See Conference Report at 64; see also House Labor
Report at 77; House Judiciary Report at 47.

It should be noted that this provision simply provides that
certain individuals are not excluded from the definitions
of "disability" and "qualified individual with a disability."
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Consequently, such individuals are still required to estab-
lish that they satisfy the requirements of these definitions
in order to be protected by the ADA and this part. An
individual erroneously regarded as illegally using drugs, for
example, would have to show that he or she was regarded
as a drug addict in order to demonstrate that he or she meets
the definition of "disability" as defined in this part.

Employers are entitled to seek reasonable assurances that
rio illegal use of drugs is occurring or has occurred recently
enough so that continuing use is a real and ongoing problem.
The reasonable assurances that employers may ask appli-
cants or employees to provide include evidence that the indi-
vidual is participating in a drug treatment program and/
or evidence, such as drug test results, to show that the indi-
vidual is not currently engaging in the illegal use of drugs.
An employer, such as a law enforcement agency, may also
be able to impose a qualification standard that excludes indi-
viduals with a history of illegal use of drugs if it can show
that the standard is job-related and consistent with busi-
ness necessity. (See section 1630.10 Qualification Standards,
Tests and Other Selection Criteria) See Conference Report at
64.

Section 1630.4 Discrimination Prohibited

This provision prohibits discrimination against a qualified
individual with a disability in all aspects of the employment
relationship. The range of employment decisions covered by
this nondiscrimination mandate is to be construed in a
manner consistent with the regulations implementing Sec-
tion 504 of the Rehabilitation Act of 1973.

Part 1630 is not intended to limit the ability of covered
entities to choose and maintain a qualified workforce.
Employers can continue to use job-related criteria to select
qualified employees, and can continue to hire employees
who can perform the essential functions of the job.

Section 1630.5 Limiting, Segregating and Classifying

This provision and the several provisions that follow
describe various specific forms of discrimination that are
included within the general prohibition of section 1630.4.
Covered entities are prohibited from restricting the
employment opportunities of qualified individuals with disa-
bilities on the basis of stereotypes and myths about the
individual's disability. Rather, the capabilities of qualified
individuals with disabilities must be determined on an
individualized, case by case basis. Covered entities are also
prohibited from segregating qualified employees with disa-
bilities into separate work areas or into separate lines of
advancement.

Thus, for example, it would be a violation of this part for
an employer to limit the duties of an employee with a
disability based on a presumption of what is best for an
individual with such a disability, or on a presumption about
the abilities of an individual with such a disability. It would
be a violation of this part for an employer to adopt a separate
track of job promotion or progression for employees with

disabilities based on a presumption that employees with
disabilities are uninterested in, or incapable of, performing
particular jobs. Similarly, it would be a violation for an
employer to assign or reassign (as a reasonable accommoda-
tion) employees with disabilities to one particular office or
installation, or to require that employees with disabilities
only use particular employer provided non-work facilities
such as segregated break-rooms, lunch rooms, or lounges.
It would also be a violation of this part to deny employment
to an applicant or employee with a disability based on gener-
alized fears about the safety of an individual with such a
disability, or based on generalized assumptions about the
absenteeism rate of an individual with such a disability.

In addition, it should also be noted that this part is
intended to require that employees with disabilities be
accorded equal access to whatever health insurance coverage
the employer provides to other employees. This part does
not, however, affect pre-existing condition clauses included
in health insurance policies offered by employers. Conse-
quently, employers may continue to offer policies that con-
tain such clauses, even if they adversely affect individuals
with disabilities, so long as the clauses are not used as a
subterfuge to evade the purposes of this part.

So, for example, it would be permissible for an employer
to offer an insurance policy that limits coverage for certain
procedures or treatments to a specified number per year.
Thus, if a health insurance plan provided coverage for five
blood transfusions a year to all covered employees, it would
not be discriminatory to offer this plan simply because a
hemophiliac employee may require more than five blood
transfusions annually. However, it would not be permissi-
ble to limit or deny the hemophiliac employee coverage for
other procedures, such as heart surgery or the setting of a
broken leg, even though the plan would not have to provide
coverage for the additional blood transfusions that may be
involved in these procedures. Likewise, limits may be placed
on reimbursements for certain procedures or on the types
of drugs or procedures covered (e.g. limits on the number of
permitted X-rays or non-coverage of experimental drugs
or procedures), but that limitation must be applied equally
to individuals with and without disabilities. See Senate
Report at 28-29; House Labor Report at 58-59; House Judi-
ciary Report at 36.

Leave policies or benefit plans that are uniformly applied
do not violate this part simply because they do not address
the special needs of every individual with a disability. Thus,
for example, an employer that reduces the number of paid
sick leave days that it will provide to all employees, or
reduces the amount of medical insurance coverage that it
will provide to all employees, is not in violation of this part,
even if the benefits reduction has an impact on employees
with disabilities in need of greater sick leave and medical
coverage. Benefits reductions adopted for discriminatory
reasons are in violation of this part. See Alexander v. Choate,
469 U.S. 287 (1985). See Senate Report at 85; House Labor
Report at 137. (See also, the discussion at section 1630.16(f)
Health Insurance, Life Insurance, and Other Benefit
Plans).
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Section 1630.6 Contractual or Other Arrangements

An employer or other covered entity may not do through
a contractual or other relationship what it is prohibited
from doing directly. This provision does not affect the deter-
mination of whether or not one is a "covered entity" or
"employer" as defined in section 1630.2.

This provision only applies to situations where an
employer or other covered entity has entered into a contrac-
tual relationship that has the effect of discriminating
against its own employees or applicants with disabilities.
Accordingly, it would be a violation for an employer to partic-
ipate in a contractual relationship that results in discrimi-
nation against the employer's employees with disabilities in
hiring, training, promotion, or in any other aspect of the
employment relationship. This provision applies whether or
not the employer or other covered entity intended for the
contractual relationship to have the discriminatory effect.

Part 1630 notes that this provision applies to parties on
either side of the contractual or other relationship. This is
intended to highlight that an employer whose employees
provide services to others, like an employer whose employ-
ees receive services, must ensure that those employees are
not discriminated against on the basis of disability. For
example, a copier company whose service representative is
a dwarf could be required to provide a stepstool, as a reason-
able accommodation, to enable him to perform the necessary
repairs. However, the employer would not be required, as
a reasonable accommodation, to make structural changes to
its customer's inaccessible premises.

The existence of the contractual relationship adds no new
obligations under part 1630. The employer, therefore, is
not liable through the contractual arrangement for any dis-
crimination by the contractor against the contractor's own
employees or applicants, although the contractor, as an
employer, may be liable for such discrimination.

An employer or other covered entity, on the other hand,
cannot evade the obligations imposed by this part by engag-
ing in a contractual or other relationship. For example, an
employer cannot avoid its responsibility to make reasonable
accommodation subject to the undue hardship limitation
through a contractual arrangement. See Conference Report
at 59; House Labor Report at 59-61; House Judiciary Report
at 36-37.

To illustrate, assume that an employer is seeking to con-
tract with a company to provide training for its employees.
Any responsibilities of reasonable accommodation applica-
ble to the employer in providing the training remain with
that employer even if it contracts with another company for
this service. Thus, if the training company were planning
to conduct the training at an inaccessible location, thereby
making it impossible for an employee who uses a wheel-
chair to attend, the employer would have a duty to make
reasonable accommodation unless to do so would impose
an undue hardship. Under these circumstances, appropriate
accommodations might include (1) having the training
company identify accessible training sites and relocate the
training program; (2) having the training company make

the training site accessible; (3) directly making the training
site accessible or providing the training company with the
means by which to make the site accessible; (4) identifying
and contracting with another training company that uses
accessible sites; or (5) any other accommodation that would
result in making the training available to the employee.

As another illustration, assume that instead of contract-
ing with a training company, the employer contracts with
a hotel to host a conference for its employees. The employer
will have a duty to ascertain and ensure the accessibility
of the hotel and its conference facilities. 'lb fulfill this obliga-
tion the employer could, for example, inspect the hotel first-
hand or ask a local disability group to inspect the hotel.
Alternatively, the employer could ensure that the contract
with the hotel specifies it will provide accessible guest rooms
for those who need them and that all rooms to be used for
the conference, including exhibit and meeting rooms, are
accessible. If the hotel breaches this accessibility provision,
the hotel may be liable to the employer, under a non-ADA
breach of contract theory, for the cost of any accommodation
needed to provide access to the hotel and conference, and
for any other costs accrued by the employer. (In addition,
the hotel may also be independently liable under title III of
the ADA). However, this would not relieve the employer
of its responsibility under this part nor shield it from charges
of discrimination by its own employees. See House Labor
Report at 40; House Judiciary Report at 37.

Section 1630.8 Relationship or Association with an Individ-
ual with a Disability

This provision is intended to protect any qualified individ-
ual, whether or not that individual has a disability, from
discrimination because that person is known to have an
association or relationship with an individual who has a
known disability. This protection is not limited to those who
have a familial relationship with an individual with a dis-
ability.

To illustrate the scope of this provision, assume that a
qualified applicant without a disability applies for a job
and discloses to the employer that his or her spouse has a
disability. The employer thereupon declines to hire the
applicant because the employer believes that the applicant
would have to miss work or frequently leave work early
in order to care for the spouse. Such a refusal to hire would
be prohibited by this provision. Similarly, this provision
would prohibit an employer from discharging an employee
because the employee does volunteer work with people who
have AIDS, and the employer fears that the employee may
contract the disease.

This provision also applies to other benefits and privileges
of employment. For example, an employer that provides
health insurance benefits to its employees for their depen-
dents may not reduce the level of those benefits to an
employee simply because that employee has a dependent
with a disability. This is true even if the provision of such
benefits would result in increased health insurance costs for
the employer.
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It should be noted, however, that an employer need not
provide the applicant or employee without a disability with
a reasonable accommodation because that duty only applies
to qualified applicants or employees with disabilities. Thus,
for example, an employee would not be entitled to a modified
work schedule as an accommodation to enable the employee
to care for a spouse with a disability. See Senate Report at
30; House Labor Report at 61-62; House Judiciary Report
at 38-39.

Section 1630.9 Not Making Reasonable Accommodation

The obligation to make reasonable accommodation is a
form of non-discrimination. It applies to all employment
decisions and to the job application process. This obligation
does not extend to the provision of adjustments or modifica-
tions that are primarily for the personal benefit of the indi-
vidual with a disability. Thus, if an adjustment or modification
is job-related, e.g., specifically assists the individual in per-
forming the duties of a particular job, it will be considered
a type of reasonable accommodation. On the other hand, if
an adjustment or modification assists the individual
throughout his or her daily activities, on and off the job, it
will be considered a personal item that the employer is not
required to provide. Accordingly, an employer would gener-
ally not be required to provide an employee with a disability
with a prosthetic limb, wheelchair, or eyeglasses. Nor would
an employer have to provide as an accommodation any
amenity or convenience that is not job-related, such as a
private hot plate, hot pot or refrigerator that is not provided
to employees without disabilities. See Senate Report at 31;
House Labor Report at 62.

It should be noted, however, that the provision of such
items may be required as a reasonable accommodation
where such items are specifically designed or required to
meet job-related rather than personal needs. An employer,
for example, may have to provide an individual with a disa-
bling visual impairment with eyeglasses specifically
designed to enable the individual to use the office computer
monitors, but that are not otherwise needed by the individ-
ual outside of the office.

The term "supported employment," which has been
applied to a wide variety of programs to assist individuals
with severe disabilities in both competitive and non-compet-
itive employment, is not synonymous with reasonable
accommodation. Examples of supported employment include
modified training materials, restructuring essential func-
tions to enable an individual to perform a job, or hiring an
outside professional ("job coach") to assist in job training.
Whether a particular form of assistance would be required
as a reasonable accommodation must be determined on an
individualized, case by case basis without regard to whether
that assistance is referred to as "supported employment."
For example, an employer, under certain circumstances, may
be required to provide modified training materials or a
temporary "job coach" to assist in the training of a qualified
individual with a disability as a reasonable accommoda-
tion. However, an employer would not be required to restruc-

ture the essential functions of a position to fit the skills of an
individual with a disability who is not otherwise qualified
to perform the position, as is done in certain supported
employment programs. See 34 CFR part 363. It should be
noted that it would not be a violation of this part for an
employer to provide any of these personal modifications or
adjustments, or to engage in supported employment or sim-
ilar rehabilitative programs.

The obligation to make reasonable accommodation applies
to all services and programs provided in connection with
employment, and to all non-work facilities provided or main-
tained by an employer for use by its employees. Accordingly,
the obligation to accommodate is applicable to employer
sponsored placement or counseling services, and to
employer provided cafeterias, lounges, gymnasiums, audito-
riums, transportation and the like.

The reasonable accommodation requirement is best
understood as a means by which barriers to the equal
employment opportunity of an individual with a disability
are removed or alleviated. These barriers may, for example,
be physical or structural obstacles that inhibit or prevent
the access of an individual with a disability to job sites,
facilities or equipment. Or they may be rigid work schedules
that permit no flexibility as to when work is performed or
when breaks may be taken, or inflexible job procedures that
unduly limit the modes of communication that are used on
the job, or the way in which particular tasks are accom-
plished.

The term "otherwise qualified" is intended to make clear
that the obligation to make reasonable accommodation is
owed only to an individual with a disability who is qualified
within the meaning of section 1630.2(m) in that he or she
satisfies all the skill, experience, education and other job-
related selection criteria. An individual with a disability
is "otherwise qualified," in other words, if he or she is quali-
fied for a job, except that, because of the disability, he or
she needs a reasonable accommodation to be able to perform
the job's essential functions.

For example, if a law firm requires that all incoming law-
yers have graduated from an accredited law school and
have passed the bar examination, the law firm need not
provide an accommodation to an individual with a visual
impairment who has not met these selection criteria. That
individual is not entitled to a reasonable accommodation
because the individual is not "otherwise qualified" for the
position.

On the other hand, if the individual has graduated from
an accredited law school and passed the bar examination,
the individual would be "otherwise qualified." The law firm
would thus be required to provide a reasonable accommoda-
tion, such as a machine that magnifies print, to enable the
individual to perform the essential functions of the attorney
position, unless the necessary accommodation would impose
an undue hardship on the law firm. See Senate Report at
33-34; House Labor Report at 64-65.

The reasonable accommodation that is required by this
part should provide the qualified individual with a disabil-
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ity with an equal employment opportunity. Equal employ-
ment opportunity means an opportunity to attain the same
level of performance, or to enjoy the same level of benefits
and privileges of employment as are available to the aver-
age similarly situated employee without a disability. Thus,
for example, an accommodation made to assist an employee
with a disability in the performance of his or her job must
be adequate to enable the individual to perform the essen-
tial functions of the relevant position. The accommodation,
however, does not have to be the "best" accommodation
possible, so long as it is sufficient to meet the job-related
needs of the individual being accommodated. Accordingly, an
employer would not have to provide an employee disabled
by a back impairment with a state-of-the art mechanical
lifting device if it provided the employee with a less expen-
sive or more readily available device that enabled the
employee to perform the essential functions of the job. See
Senate Report at 35; House Labor Report at 66; see also
Carter v. Bennett, 840 F.2d 63 (D.C. Cir. 1988).

Employers are obligated to make reasonable accommoda-
tion only to the physical or mental limitations resulting
from the disability of a qualified individual with a disability
that are known to the employer. Thus, an employer would
not be expected to accommodate disabilities of which it is
unaware. If an employee with a known disability is having
difficulty performing his or her job, an employer may inquire
whether the employee is in need of a reasonable accommoda-
tion. In general, however, it is the responsibility of the indi-
vidual with a disability to inform the employer that an accom-
modation is needed. When the need for an accommodation
is not obvious, an employer, before providing a reasonable
accommodation, may require that the individual with a dis-
ability provide documentation of the need for accommoda-
tion. See Senate Report at 34; House Labor Report at 65.

Process of Determining the Appropriate Reasonable Accom-
modation

Once a qualified individual with a disability has requested
provision of a reasonable accommodation, the employer must
make a reasonable effort to determine the appropriate
accommodation. The appropriate reasonable accommoda-
tion is best determined through a flexible, interactive pro-
cess that involves both the employer and the qualified indi-
vidual with a disability. Although this process is described
below in terms of accommodations that enable the individ-
ual with a disability to perform the essential functions of
the position held or desired, it is equally applicable to
accommodations involving the job application process, and
to accommodations that enable the individual with a dis-
ability to enjoy equal benefits and privileges of employment.
See Senate Report at 34-35; House Labor Report at 65-67.

When a qualified individual with a disability has
requested a reasonable accommodation to assist in the per-
formance of a job, the employer, using a problem solving
approach, should:

(1) analyze the particular job involved and determine its
purpose and essential functions;

(2) consult with the individual with a disability to ascer-
tain the precise job-related limitations imposed by the
individual's disability and how those limitations could be
overcome with a reasonable accommodation;
(3) in consultation with the individual to be accommo-
dated, identify potential accommodations and assess the
effectiveness each would have in enabling the individual
to perform the essential functions of the position; and
(4) consider the preference of the individual to be accom-
modated and select and implement the accommodation
that is most appropriate for both the employee and the
employer.

In many instances, the appropriate reasonable accommo-
dation may be so obvious to either or both the employer
and the qualified individual with a disability that it may
not be necessary to proceed in this step-by-step fashion.
For example, if an employee who uses a wheelchair requests
that his or her desk be placed on blocks to elevate the
desktop above the arms of the wheelchair and the employer
complies, an appropriate accommodation has been
requested, identified, and provided without either the
employee or employer being aware of having engaged in
any sort of "reasonable accommodation process."

However, in some instances neither the individual
requesting the accommodation nor the employer can
readily identify the appropriate accommodation. For exam-
ple, the individual needing the accommodation may not
know enough about the equipment used by the employer or
the exact nature of the work site to suggest an appropriate
accommodation. Likewise, the employer may not know
enough about the individual's disability or the limitations
that disability would impose on the performance of the job
to suggest an appropriate accommodation. Under such cir-
cumstances, it may be necessary for the employer to initiate
a more defined problem solving process, such as the step-
by-step process described above, as part of its reasonable
effort to identify the appropriate reasonable accommoda-
tion.

This process requires the individual assessment of both
the particular job at issue, and the specific physical or
mental limitations of the particular individual in need of
reasonable accommodation. With regard to assessment of
the job, "individual assessment" means analyzing the actual
job duties and determining the true purpose or object of the
job. Such an assessment is necessary to ascertain which job
functions are the essential functions that an accommoda-
tion must enable an individual with a disability to perform.

After assessing the relevant job, the employer, in consulta-
tion with the individual requesting the accommodation,
should make an assessment of the specific limitations
imposed by the disability on the individual's performance
of the job's essential functions. This assessment will make
it possible to ascertain the precise barrier to the employment
opportunity which, in turn, will make it possible to deter-
mine the accommodation(s) that could alleviate or remove
that barrier.
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If consultation with the individual in need of the accommo-
dation still does not reveal potential appropriate accommo-
dations, then the employer, as part of this process, may find
that technical assistance is helpful in determining how to
accommodate the particular individual in the specific situa-
tion. Such assistance could be sought from the Commission,
from state or local rehabilitation agencies, or from disability
constituent organizations. It should be noted, however,
that, as provided in section 1630.9(c) of this part, the failure
to obtain or receive technical assistance from the federal
agencies that administer the ADA will not excuse the
employer from its reasonable accommodation obligation.

Once potential accommodations have been identified, the
employer should assess the effectiveness of each potential
accommodation in assisting the individual in need of the
accommodation in the performance of the essential func-
tions of the position. If more than one of these accommoda-
tions will enable the individual to perform the essential
functions or if the individual would prefer to provide his or
her own accommodation, the preference of the individual
with a disability should be given primary consideration.

However, the employer providing the accommodation has
the ultimate discretion to choose between effective accom-
modations, and may choose the less expensive accommoda-
tion or the accommodation that is easier for it to provide.
It should also be noted that the individual's willingness to
provide his or her own accommodation does not relieve the
employer of the duty to provide the accommodation should
the individual for any reason be unable or unwilling to
continue to provide the accommodation.

Reasonable Accommodation Process Illustrated

The following example illustrates the informal reasonable
accommodation process. Suppose a Sack Handler position
requires that the employee pick up fifty pound sacks and
carry them from the company loading dock to the storage
room, and that a sack handler who is disabled by a back
impairment requests a reasonable accommodation. Upon
receiving the request, the employer analyzes the Sack Han-
dler job and determines that the essential function and
purpose of the job is not the requirement that the job holder
physically lift and carry the sacks, but the requirement
that the job holder cause the sack to move from the loading
dock to the storage room.

The employer then meets with the sack handler to ascer-
tain precisely the barrier posed by the individual's specific
disability to the performance of the job's essential function
of relocating the sacks. At this meeting the employer learns
that the individual can, in fact, lift the sacks to waist level,
but is prevented by his or her disability from carrying the
sacks from the loading dock to the storage room. The
employer and the individual agree that any of a number
of potential accommodations, such as the provision of a dolly,
hand truck, or cart, could enable the individual to transport
the sacks that he or she has lifted.

Upon further consideration, however, it is determined that
the provision of a cart is not a feasible effective option. No
carts are currently available at the company, and those that
can be purchased by the company are the wrong shape to
hold many of the bulky and irregularly shaped sacks that
must be moved. Both the dolly and the hand truck, on the
other hand, appear to be effective options. Both are readily
available to the company, and either will enable the individ-
ual to relocate the sacks that he or she has lifted. The sack
handler indicates his or her preference for the dolly. In
consideration of this expressed preference, and because the
employer feels that the dolly will allow the individual to
move more sacks at a time and so be more efficient than
would a hand truck, the employer ultimately provides the
sack handler with a dolly in fulfillment of the obligation to
make reasonable accommodation.

Section 1630.9(b).

This provision states that an employer or other covered
entity cannot prefer or select a qualified individual without
a disability over an equally qualified individual with a dis-
ability merely because the individual with a disability will
require a reasonable accommodation. In other words, an
individual's need for an accommodation cannot enter into
the employer's or other covered entity's decision regarding
hiring, discharge, promotion, or other similar employment
decisions, unless the accommodation would impose an undue
hardship on the employer. See House Labor Report at 70.

Section 1630.9(d).

The purpose of this provision is to clarify that an employer
or other covered entity may not compel a qualified individ-
ual with a disability to accept an accommodation, where
that accommodation is neither requested nor needed by the
individual. However, if a necessary reasonable accommoda-
tion is refused, the individual may not be considered quali-
fied. For example, an individual with a visual impairment
that restricts his or her field of vision but who is able to read
unaided would not be required to accept a reader as an
accommodation. However, if the individual were not able
to read unaided and reading was an essential function of
the job, the individual would not be qualified for the job if
he or she refused a reasonable accommodation that would
enable him or her to read. See Senate Report at 34; House
Labor Report at 65; House Judiciary Report at 71-72.

Section 1630.10 Qualification Standards, Tests, and Other
Selection Criteria

The purpose of this provision is to ensure that individuals
with disabilities are not excluded from job opportunities
unless they are actually unable to do the job. It is to ensure
that there is a fit between job criteria and an applicant's
(or employee's) actual ability to do the job. Accordingly, job
criteria that even unintentionally screen out, or tend to
screen out, an individual with a disability or a class of indi-
viduals with disabilities because of their disability may

7 0



APPENDIX B 65

not be used unless the employer demonstrates that that
criteria, as used by the employer, are job-related to the
position to which they are being applied and are consistent
with business necessity. The concept of "business necessity"
has the same meaning as the concept of "business necessity"
under Section 504 of the Rehabilitation Act of 1973.

Selection criteria that exclude, or tend to exclude, an indi-
vidual with a disability or a class of individuals with disa-
bilities because of their disability but do not concern an
essential function of the job would not be consistent with
business necessity.

The use of selection criteria that are related to an essential
function of the job may be consistent with business neces-
sity. However, selection criteria that are related to an essen-
tial function of the job may not be used to exclude an indi-
vidual with a disability if that individual could satisfy the
criteria with the provision of a reasonable accommodation.
Experience under a similar provision of the regulations
implementing Section 504 of the Rehabilitation Act indi-
cates that challenges to selection criteria are, in fact, most
often resolved by reasonable accommodation. It is therefore
anticipated that challenges to selection criteria brought
under this part will generally be resolved in a like manner.

This provision is applicable to all types of selection crite-
ria, including safety requirements, vision or hearing
requirements, walking requirements, lifting requirements,
and employment tests. See Senate Report at 37-39; House
Labor Report at 70-72; House Judiciary Report at 42. As
previously noted, however, it is not the intent of this part to
second guess an employer's business judgment with regard
to production standards. (See section 1630.2(n) Essential
Functions). Consequently, production standards will gener-
ally not be subject to a challenge under this provision.

The Uniform Guidelines on Employee Selection Proce-
dures (UGESP) 29 CFR part 1607 do not apply to the Reha-
bilitation Act and are similarly inapplicable to this part.

Section 1630.11 Administration of Thsts

The intent of this provision is to further emphasize that
individuals with disabilities are not to be excluded from jobs
that they can actually perform merely because a disability
prevents them from taking a test, or negatively influences
the results of a test, that is a prerequisite to the job. Read
together with the reasonable accommodation requirement
of section 1630.9, this provision requires that employment
tests be administered to eligible applicants or employees
with disabilities that impair sensory, manual, or speaking
skills in formats that do not require the use of the impaired
skill.

The employer or other covered entity is, generally, only
required to provide such reasonable accommodation if it
knows, prior to the administration of the test, that the indi-
vidual is disabled and that the disability impairs sensory,
manual or speaking skills. Thus, for example, it would be
unlawful to administer a written employment test to an
individual who has informed the employer, prior to the
administration of the test, that he is disabled with dyslexia
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and unable to read. In such a case, as a reasonable accommo-
dation and in accordance with this provision, an alternative
oral test should be administered to that individual. By the
same token, a written test may need to be substituted for
an oral test if the applicant taking the test is an individual
with a disability that impairs speaking skills or impairs
the processing of auditory information.

Occasionally, an individual with a disability may not real-
ize, prior to the administration of a test, that he or she will
need an accommodation to take that particular test. In such
a situation, the individual with a disability, upon becoming
aware of the need for an accommodation, must so inform
the employer or other covered entity. For example, suppose
an individual with a disabling visual impairment does not
request an accommodation for a written examination
because he or she is usually able to take written tests with
the aid of his or her own specially designed lens. If, when
the test is distributed, the individual with a disability dis-
covers that the lens is insufficient to distinguish the words
of the test because of the unusually low color contrast
between the paper and the ink, the individual would be
entitled, at that point, to request an accommodation. The
employer or other covered entity would, thereupon, have
to provide a test with higher contrast, schedule a retest, or
provide any other effective accommodation unless to do so
would impose an undue hardship.

Other alternative or accessible test modes or formats
include the administration of tests in large print or braille,
or via a reader or sign interpreter. Where it is not possible
to test in an alternative format, the employer may be required,
as a reasonable accommodation, to evaluate the skill to be
tested in another manner (e.g., through an interview, or
through education license, or work experience require-
ments). An employer may also be required, as a reasonable
accommodation, to allow more time to complete the test. In
addition, the employer's obligation to make reasonable
accommodation extends to ensuring that the test site is
accessible. (See section 1630.9 Not Making Reasonable
Accommodation) See Senate Report at 37-38; House Labor
Report at 70-72; House Judiciary Report at 42; see also
Stutts v. Freeman, 694 F.2d 666 (11th Cir. 1983); Crane v.
Dole, 617 F. Supp. 156 (D.D.C. 1985).

This provision does not require that an employer offer
every applicant his or her choice of test format. Rather,
this provision only requires that an employer provide, upon
advance request, alternative, accessible tests to individuals
with disabilities that impair sensory, manual, or speaking
skills needed to take the test.

This provision does not apply to employment tests that
require the use of sensory, manual, or speaking skills where
the tests are intended to measure those skills. Thus, an
employer could require that an applicant with dyslexia
take a written test for a particular position if the ability to
read is the skill the test is designed to measure. Similarly,
an employer could require that an applicant complete a test
within established time frames if speed were one of the
skills for which the applicant was being tested. However,
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the results of such a test could not be used to exclude an
individual with a disability unless the skill was necessary
to perform an essential function of the position and no
reasonable accommodation was available to enable the indi-
vidual to perform that function, or the necessary accommo-
dation would impose an undue hardship.

Section 1630.13 Prohibited Medical Examinations and
Inquiries

Section 1630.13(a) Pre-employment Examination or Inquiry

This provision makes clear that an employer cannot
inquire as to whether an individual has a disability at the
pre-offer stage of the selection process. Nor can an employer
inquire at the pre-offer stage about an applicant's workers'
compensation history.

Employers may ask questions that relate to the applicant's
ability to perform job-related functions. However, these ques-
tions should not be phrased in terms of disability. An
employer, for example, may ask whether the applicant has
a driver's license, if driving is a job function, but may not
ask whether the applicant has a visual disability. Employers
may ask about an applicant's ability to perform both essen-
tial and marginal job functions. Employers, though, may
not refuse to hire an applicant with a disability because the
applicant's disability prevents him or her from performing
marginal functions. See Senate Report at 39; House Labor
Report at 72-73; House Judiciary Report at 42-43.

Section 1630.13(b) Examination or Inquiry of Employees

The purpose of this provision is to prevent the administra-
tion to employees of medical tests or inquiries that do not
serve a legitimate business purpose. For example, if an
employee suddenly starts to use increased amounts of sick
leave or starts to appear sickly, an employer could not require
that employee to be tested for AIDS, HIV infection, or cancer
unless the employer can demonstrate that such testing is
job-related and consistent with business necessity. See Sen-
ate Report at 39; House Labor Report at 75; House Judiciary
Report at 44.

Section 1630.14 Medical Examinations and Inquiries Spe-
cifically Permitted

Section 1630.14(a) Pre-employment Inquiry

Employers are permitted to make pre-employment inquir-
ies into the ability of an applicant to perform job-related
functions. This inquiry must be narrowly tailored. The
employer may describe or demonstrate the job function and
inquire whether or not the applicant can perform that func-
tion with or without reasonable accommodation. For exam-
ple, an employer may explain that the job requires assem-
bling small parts and ask if the individual will be able to
perform that function, with or without reasonable accommo-
dation. See Senate Report at 39; House Labor Report at
73; House Judiciary Report at 43.

An employer may also ask an applicant to describe or to
demonstrate how, with or without reasonable accommoda-
tion, the applicant will be able to perform job-related func-
tions. Such a request may be made of all applicants in the
same job category regardless of disability. Such a request
may also be made of an applicant whose known disability
may interfere with or prevent the performance of a job-
related function, whether or not the employer routinely
makes such a request of all applicants in the job category.
For example, an employer may ask an individual with one
leg who applies for a position as a home washing machine
repairman to demonstrate or to explain how, with or with-
out reasonable accommodation, he would be able to transport
himself and his tools down basement stairs. However, the
employer may not inquire as to the nature or severity of the
disability. Therefore, for example, the employer cannot ask
how the individual lost the leg or whether the loss of the
leg is indicative of an underlying impairment.

On the other hand, if the known disability of an applicant
will not interfere with or prevent the performance of a job-
related function, the employer may only request a descrip-
tion or demonstration by the applicant if it routinely makes
such a request of all applicants in the same job category. So,
for example, it would not be permitted for an employer to
request that an applicant with one leg demonstrate his abil-
ity to assemble small parts while seated at a table, if the
employer does not routinely request that all applicants pro-
vide such a demonstration.

An employer that requires an applicant with a disability
to demonstrate how he or she will perform a job-related
function must either provide the reasonable accommodation
the applicant needs to perform the function or permit the
applicant to explain how, with the accommodation, he or she
will perform the function. If the job-related function is not
an essential function, the employer may not exclude the
applicant with a disability because of the applicant's inabil-
ity to perform that function. Rather, the employer must, as
a reasonable accommodation, either provide an accommoda-
tion that will enable the individual to perform the function,
transfer the function to another position, or exchange the
function for one the applicant is able to perform.

An employer may not use an application form that lists
a number of potentially disabling impairments and ask the
applicant to check any of the impairments he or she may
have. In addition, as noted above, an employer may not
ask how a particular individual became disabled or the prog-
nosis of the individual's disability. The employer is also
prohibited from asking how often the individual will require
leave for treatment or use leave as a result of incapacitation
because of the disability. However, the employer may state
the attendance requirements of the job and inquire whether
the applicant can meet them.

An employer is permitted to ask, on a test announcement
or application form, that individuals with disabilities who
will require a reasonable accommodation in order to take
the test so inform the employer within a reasonable estab-
lished time period prior to the administration of the test.
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The employer may also request that documentation of the
need for the accommodation accompany the request.
Requested accommodations may include accessible testing
sites, modified testing conditions and accessible test formats.
(See section 1630.11 Administration of Tests).

Physical agility tests are not medical examinations and
so may be given at any point in the application or employ-
ment process. Such tests must be given to all similarly situ-
ated applicants or employees regardless of disability. If such
tests screen out or tend to screen out an individual with a
disability or a class of individuals with disabilities, the
employer would have to demonstrate that the test is job-
related and consistent with business necessity and that
performance cannot be achieved with reasonable accommo-
dation. (See section 1630.9 Not Making Reasonable Accom-
modation: Process of Determining the Appropriate Reason-
able Accommodation).

As previously noted, collecting information and inviting
individuals to identify themselves as individuals with disa-
bilities as required to satisfy the affirmative action require-
ments of Section 503 of the Rehabilitation Act is not
restricted by this part. (See section 1630.1(b) and (c) Applica-
bility and Construction).

Section 1630.14(b) Employment Entrance Examination

An employer is permitted to require post-offer medical
examinations before the employee actually starts working.
The employer may condition the offer of employment on the
results of the examination, provided that all entering
employees in the same job category are subjected to such an
examination, regardless of disability, and that the confi-
dentiality requirements specified in this part are met.

This provision recognizes that in many industries, such
as air transportation or construction, applicants for certain
positions are chosen on the basis of many factors including
physical and psychological criteria, some of which may be
identified as a result of post-offer medical examinations
given prior to entry on duty. Only those employees who
meet the employer's physical and psychological criteria for
the job, with or without reasonable accommodation, will be
qualified to receive confirmed offers of employment and
begin working.

Medical examinations permitted by this section are not
required to be job-related and consistent with business
necessity. However, if an employer withdraws an offer of
employment because the medical examination reveals that
the employee does not satisfy certain employment criteria,
either the exclusionary criteria must not screen out or tend
to screen out an individual with a disability or a class of
individuals with disabilities, or they must be job-related
and consistent with business necessity. As part of the show-
ing that an exclusionary criteria is job-related and consistent
with business necessity, the employer must also demonstrate
that there is no reasonable accommodation that will enable
the individual with a disability to perform the essential
functions of the job. See Conference Report at 59-60; Senate

Report at 39; House Labor Report at 73-74; House Judiciary
Report at 43.

As an example, suppose an employer makes a conditional
offer of employment to an applicant, and it is an essential
function of the job that the incumbent be available to work
every day for the next three months. An employment
entrance examination then reveals that the applicant has
a disabling impairment that, according to reasonable medi-
cal judgment that relies on the most current medical knowl-
edge, will require treatment that will render the applicant
unable to work for a portion of the three month period. Under
these circumstances, the employer would be able to with-
draw the employment offer without violating this part.

The information obtained in the course of a permitted
entrance examination or inquiry is to be treated as a confi-
dential medical record and may only be used in a manner
not inconsistent with this part. State workers' compensa-
tion laws are not preempted by the ADA or this part. These
laws require the collection of information from individuals
for state administrative purposes that do not conflict with
the ADA or this part. Consequently, employers or other
covered entities may submit information to state workers'
compensation offices or second injury funds in accordance
with state workers' compensation laws without violating
this part.

Consistent with this section and with section 1630.16(f)
of this part, information obtained in the course of a permit-
ted entrance examination or inquiry may be used for insur-
ance purposes described in section 1630.16(f).

Section 1630.14(c) Examination of employees

This provision permits employers to make inquiries or
require medical examinations (fitness for duty exams)
when there is a need to determine whether an employee is
still able to perform the essential functions of his or her
job. The provision permits employers or other covered enti-
ties to make inquiries or require medical examinations
necessary to the reasonable accommodation process
described in this part. This provision also permits periodic
physicals to determine fitness for duty or other medical mon-
itoring if such physicals or monitoring are required by
medical standards or requirements established by Federal,
state, or local law that are consistent with the ADA and
this part (or in the case of a federal standard, with Section
504 of the Rehabilitation Act) in that they are job-related
and consistent with business necessity.

Such standards may include federal safety regulations
that regulate bus and truck driver qualifications, as well
as laws establishing medical requirements for pilots or other
air transportation personnel. These standards also include
health standards promulgated pursuant to the Occupational
Safety and Health Act of 1970, the Federal Coal Mine
Health and Safety Act of 1969, or other similar statutes that
require that employees exposed to certain toxic and hazard-
ous substances be medically monitored at specific intervals.
See House Labor Report at 74-75.
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The information obtained in the course of such examina-
tion or inquiries is to be treated as a confidential medical
record and may only be used in a manner not inconsistent
with this part.

Section 1630.14(d) Other Acceptable Examinations and
Inquiries

Part 1630 permits voluntary medical examinations,
including voluntary medical histories, as part of employee
health programs. These programs often include, for example,
medical screening for high blood pressure, weight control
counseling, and cancer detection. Voluntary activities, such
as blood pressure monitoring and the administering of pre-
scription drugs, such as insulin, are also permitted. It should
be noted, however, that the medical records developed in
the course of such activities must be maintained in the con-
fidential manner required by this part and must not be
used for any purpose in violation of this part, such as limiting
health insurance eligibility. House Labor Report at 75;
House Judiciary Report at 43-44.

Section 1630.15 Defenses

The section on defenses in part 1630 is not intended to be
exhaustive. However, it is intended to inform employers of
some of the potential defenses available to a charge of dis-
crimination under the ADA and this part.

Section 1630.15(a) Disparate Treatment Defenses

The "traditional" defense to a charge of disparate treat-
ment under title VII, as expressed in McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973), Texas Department of
Community Affairs v. Burdine, 450 U.S. 248 (1981), and
their progeny, may be applicable to charges of disparate
treatment brought under the ADA. See Prewitt v. U.S.
Postal Service, 662 F.2d 292 (5th Cir. 1981). Disparate treat-
ment means, with respect to title I of the ADA, that an individ-
ual was treated differently on the basis of his or her disabil-
ity. For example, disparate treatment has occurred where
an employer excludes an employee with a severe facial dis-
figurement from staff meetings because the employer does
not like to look at the employee. The individual is being
treated differently because of the employer's attitude
towards his or her perceived disability. Disparate treatment
has also occurred where an employer has a policy of not
hiring individuals with AIDS regardless of the individuals'
qualifications.

The crux of the defense to this type of charge is that the
individual was treated differently not because of his or her
disability but for a legitimate nondiscriminatory reason
such as poor performance unrelated to the individual's dis-
ability. The fact that the individual's disability is not covered
by the employer's current insurance plan or would cause the
employer's insurance premiums or workers' compensation
costs to increase, would not be a legitimate nondiscrimina-
tory reason justifying disparate treatment of a individual
with a disability. Senate Report at 85; House Labor Report

at 136 and House Judiciary Report at 70. The defense of a
legitimate nondiscriminatory reason is rebutted if the
alleged nondiscriminatory reason is shown to be pretextual.

Section 1630.15(b) and (c) Disparate Impact Defenses

Disparate impact means, with respect to title I of the ADA
and this part, that uniformly applied criteria have an
adverse impact on an individual with a disability or a dispro-
portionately negative impact on a class of individuals with
disabilities. Section 1630.15(b) clarifies that an employer
may use selection criteria that have such a disparate
impact, i.e., that screen out or tend to screen out an individ-
ual with a disability or a class of individuals with disabili-
ties only when they are job-related and consistent with busi-
ness necessity.

For example, an employer interviews two candidates for
a position, one of whom is blind. Both are equally qualified.
The employer decides that while it is not essential to the
job it would be convenient to have an employee who has a
driver's license and so could occasionally be asked to run
errands by car. The employer hires the individual who is
sighted because this individual has a driver's license. This
is an example of a uniformly applied criterion, having a
driver's permit, that screens out an individual who has a
disability that makes it impossible to obtain a driver's per-
mit. The employer would, thus, have to show that this crite-
rion is job-related and consistent with business necessity.
See House Labor Report at 55.

However, even if the criterion is job-related and consistent
with business necessity, an employer could not exclude an
individual with a disability if the criterion could be met or
job performance accomplished with a reasonable accommo-
dation. For example, suppose an employer requires, as part
of its application process, an interview that is job-related
and consistent with business necessity. The employer would
not be able to refuse to hire a hearing impaired applicant
because he or she could not be interviewed. This is so because
an interpreter could be provided as a reasonable accommo-
dation that would allow the individual to be interviewed,
and thus satisfy the selection criterion.

With regard to safety requirements that screen out or tend
to screen out an individual with a disability or a class of
individuals with disabilities, an employer must demonstrate
that the requirement, as applied to the individual, satisfies
the "direct threat" standard in section 1630.2(r) in order to
show that the requirement is job related and consistent with
business necessity.

Section 1630.15(c) clarifies that there may be uniformly
applied standards, criteria and policies not relating to selec-
tion that may also screen out or tend to screen out an individ-
ual with a disability or a class of individuals with disabili-
ties. Like selection criteria that have a disparate impact,
non-selection criteria having such an impact may also have
to be job-related and consistent with business necessity, sub-
ject to consideration of reasonable accommodation.

It should be noted, however, that some uniformly applied
employment policies or practices, such as leave policies,
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are not subject to challenge under the adverse impact theory.
"No-leave" policies (e.g., no leave during the first six months
of employment) are likewise not subject to challenge under
the adverse impact theory. However, an employer, in spite
of its "no-leave" policy, may, in appropriate circumstances,
have to consider the provision of leave to an employee with
a disability as a reasonable accommodation, unless the pro-
vision of leave would impose an undue hardship. See discus-
sion at section 1630.5 Limiting, Segregating and Classify-
ing, and section 1630.10 Qualification Standards, Tests,
and Other Selection Criteria.

Section 1630.15(d) Defense to Not Making Reasonable
Accommodation

An employer or other covered entity alleged to have dis-
criminated because it did not make a reasonable accommoda-
tion, as required by this part, may offer as a defense that it
would have been an undue hardship to make the accommo-
dation.

It should be noted, however, that an employer cannot sim-
ply assert that a needed accommodation will cause it undue
hardship, as defined in section 1630.2(p), and thereupon be
relieved of the duty to provide accommodation. Rather, an
employer will have to present evidence and demonstrate
that the accommodation will, in fact, cause it undue hard-
ship. Whether a particular accommodation will impose an
undue hardship for a particular employer is determined on
a case by case basis. Consequently, an accommodation that
poses an undue hardship for one employer at a particular
time may not pose an undue hardship for another employer,
or even for the same employer at another time. Likewise,
an accommodation that poses an undue hardship for one
employer in a particular job setting, such as a temporary
construction worksite, may not pose an undue hardship for
another employer, or even for the same employer at a per-
manent worksite. See House Judiciary Report at 42.

The concept of undue hardship that has evolved under
Section 504 of the Rehabilitation Act and is embodied in
this part is unlike the "undue hardship" defense associated
with the provision of religious accommodation under title VII
of the Civil Rights Act of 1964. lb demonstrate undue hard-
ship pursuant to the ADA and this part, an employer must
show substantially more difficulty or expense than would
be needed to satisfy the "de minimis" title VII standard of
undue hardship. For example, to demonstrate that the cost
of an accommodation poses an undue hardship, an employer
would have to show that the cost is undue as compared to
the employer's budget. Simply comparing the cost of the
accommodation to the salary of the individual with a disabil-
ity in need of the accommodation will not suffice. Moreover,
even if it is determined that the cost of an accommodation
would unduly burden an employer, the employer cannot
avoid making the accommodation if the individual with a
disability can arrange to cover that portion of the cost that
rises to the undue hardship level, or can otherwise arrange
to provide the accommodation. Under such circumstances,
the necessary accommodation would no longer pose an undue

hardship. See Senate Report at 36; House Labor Report at
68-69; House Judiciary Report at 40-41.

Excessive cost is only one of several possible bases upon
which an employer might be able to demonstrate undue
hardship. Alternatively, for example, an employer could
demonstrate that the provision of a particular accommoda-
tion would be unduly disruptive to its other employees or
to the functioning of its business. The terms of a collective
bargaining agreement may be relevant to this determina-
tion. By way of illustration, an employer would likely be
able to show undue hardship if the employer could show
that the requested accommodation of the upward adjust-
ment of the business' thermostat would result in it becoming
unduly hot for its other employees, or for its patrons or
customers. The employer would thus not have to provide
this accommodation. However, if there were an alternate
accommodation that would not result in undue hardship,
the employer would have to provide that accommodation.

It should be noted, moreover, that the employer would not
be able to show undue hardship if the disruption to its
employees were the result of those employees' fears or preju-
dices toward the individual's disability and not the result
of the provision of the accommodation. Nor would the
employer be able to demonstrate undue hardship by show-
ing that the provision of the accommodation has a negative
impact on the morale of its other employees but not on the
ability of these employees to perform their jobs.

Section 1630.15(e) DefenseConflicting Federal Laws and
Regulations

There are several Federal laws and regulations that
address medical standards and safety requirements. If the
alleged discriminatory action was taken in compliance with
another Federal law or regulation, the employer may offer
its obligation to comply with the conflicting standard as a
defense. The employer's defense of a conflicting Federal
requirement or regulation may be rebutted by a showing of
pretext, or by showing that the Federal standard did not
require the discriminatory action, or that there was a non-
exclusionary means to comply with the standard that would
not conflict with this part. See House Labor Report at 74.

Section 1630.16 Specific Activities Permitted
Section 1630.16(a) Religious Entities

Religious organizations are not exempt from title I of the
ADA or this part. A religious corporation, association, edu-
cational institution, or society may give a preference in
employment to individuals of the particular religion, and
may require that applicants and employees conform to the
religious tenets of the organization. However, a religious
organization may not discriminate against an individual
who satisfies the permitted religious criteria because that
individual is disabled. The religious entity, in other words,
is required to consider qualified individuals with disabilities
who satisfy the permitted religious criteria on an equal basis
with qualified individuals without disabilities who simi-
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larly satisfy the religious criteria. See Senate Report at 42;
House Labor Report at 76-77; House Judiciary Report at
46.

Section 1630.16(b) Regulation of Alcohol and Drugs

This provision permits employers to establish or comply
with certain standards regulating the use of drugs and alcohol
in the workplace. It also allows employers to hold alcoholics
and persons who engage in the illegal use of drugs to the
same performance and conduct standards to which it holds
all of its other employees. Individuals disabled by alcohol-
ism are entitled to the same protections accorded other indi-
viduals with disabilities under this part. As noted above,
individuals currently engaging in the illegal use of drugs
are not individuals with disabilities for purposes of part
1630 when the employer acts on the basis of such use.

Section 1630.16(c) Drug Testing

This provision reflects title I's neutrality toward testing
for the illegal use of drugs. Such drug tests are neither encour-
aged, authorized nor prohibited. The results of such drug
tests may be used as a basis for disciplinary action. Tests
for the illegal use of drugs are not considered medical exami-
nations for purposes of this part. If the results reveal infor-
mation about an individual's medical condition beyond
whether the individual is currently engaging in the illegal
use of drugs, this additional information is to be treated as
a confidential medical record. For example, if a test for the
illegal use of drugs reveals the presence of a controlled sub-
stance that has been lawfully prescribed for a particular
medical condition, this information is to be treated as a
confidential medical record. See House Labor Report at 79;
House Judiciary Report at 47.

Section 1630.16(e) Infectious and Communicable Diseasesi
Food Handling Jobs

This provision addressing food handling jobs applies the
"direct threat" analysis to the particular situation of accom-
modating individuals with infectious or communicable dis-
eases that are transmitted through the handling of food.
The Department of Health and Human Services is to prepare
a list of infectious and communicable diseases that are
transmitted through the handling of food. If an individual
with a disability has one of the listed diseases and works
in or applies for a position in food handling, the employer
must determine whether there is a reasonable accommoda-
tion that will eliminate the risk of transmitting the disease
through the handling of food. If there is an accommodation
that will not pose an undue hardship, and that will prevent
the transmission of the disease through the handling of
food, the employer must provide the accommodation to the
individual. The employer, under these circumstances,

would not be permitted to discriminate against the individ-
ual because of the need to provide the reasonable accommo-
dation and would be required to maintain the individual in
the food handling job.

If no such reasonable accommodation is possible, the
employer may refuse to assign, or to continue to assign the
individual to a position involving food handling. This means
that if such an individual is an applicant for a food handling
position the employer is not required to hire the individual.
However, if the individual is a current employee, the
employer would be required to consider the accommodation
of reassignment to a vacant position not involving food
handling for which the individual is qualified. Conference
Report at 61-63. (See section 1630.2(r) Direct Threat).

Section 1630.16(f) Health Insurance, Life Insurance, and
Other Benefit Plans

This provision is a limited exemption that is only applica-
ble to those who establish, sponsor, observe or administer
benefit plans, such as health and life insurance plans. It
does not apply to those who establish, sponsor, observe or
administer plans not involving benefits, such as liability
insurance plans.

The purpose of this provision is to permit the development
and administration of benefit plans in accordance with
accepted principles of risk assessment. This provision is not
intended to disrupt the current regulatory structure for
self-insured employers. These employers may establish,
sponsor, observe, or administer the terms of a bona fide
benefit plan not subject to state laws that regulate insurance.
This provision is also not intended to disrupt the current
nature of insurance underwriting, or current insurance
industry practices in sales, underwriting, pricing, adminis-
trative and other services, claims and similar insurance
related activities based on classification of risks as regu-
lated by the States.

The activities permitted by this provision do not violate
part 1630 even if they result in limitations on individuals
with disabilities, provided that these activities are not used
as a subterfuge to evade the purposes of this part. Whether
or not these activities are being used as a subterfuge is to
be determined without regard to the date the insurance
plan or employee benefit plan was adopted.

However, an employer or other covered entity cannot deny
a qualified individual with a disability equal access to
insurance or subject a qualified individual with a disability
to different terms or conditions of insurance based on disabil-
ity alone, if the disability does not pose increased risks. Part
1630 requires that decisions not based on risk classification
be made in conformity with non-discrimination require-
ments. See Senate Report at 84-86; House Labor Report
at 136-138; House Judiciary Report at 70-71. See the dis-
cussion of section 1630.5 Limiting, Segregating and Classi-
fying.
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This appendix reproduces
the Department of Justice
regulations and Analysis
verbatim. See note below*

APPENDIX C

Regulations to Implement Nondiscrimination
in State and Local Government Services

Part 35- NONDISCRIMINATION ON THE
BASIS OF DISABILITY IN STATE AND
LOCAL GOVERNMENT SERVICES
Subpart A-General

Sec.

35.101 Purpose.
35.102 Application.
35.103 Relationship to other laws.
35.104 Definitions.
35.105 Self-evaluation.
35.106 Notice.
35.107 Designation of responsible employee and adoption

of grievance procedures.
35.108-35.129 [Reserved]

Subpart B-General Requirements

35.130 General prohibitions against discrimination.
35.131 Illegal use of drugs.
35.132 Smoking.
35.133 Maintenance of accessible features.
35.134 Retaliation or coercion.
35.135 Personal devices and services.
35.136-35.139 [Reserved]

Subpart C-Employment

35.140 Employment discrimination prohibited.
35.141-35.148 [Reserved]

Subpart D-Program Accessibility

35.149 Discrimination prohibited.
35.150 Existing facilities.
35.151 New construction and alterations.
35.152-35.159 [Reserved]

Subpart E-Communications

35.160 General.
35.161 Telecommunication devices for the deaf (TDD's).
35.162 Telephone emergency services.
35.163 Information and signage.
35.164 Duties.
35.165-35.169 [Reserved]

Subpart F-Compliance Procedures

35.170 Complaints.

35.171 Acceptance of complaints.
35.172 Resolution of complaints.
35.173 Voluntary compliance agreements.
35.174 Referral.
35.175 Attorney's fees.
35.176 Alternative means of dispute resolution.
35.177 Effect of unavailability of technical assistance.
35.178 State immunity.
35.179-35.189 [Reserved]

Subpart G-Designated Agencies

35.190 Designated agencies.
35.191-35.999 [Reserved]

Appendix A to Part 35-Preamble to Regulation on Nondis-
crimination on the Basis of Disability in State and Local
Government Services (Published July 26, 1991)

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; Title II, Pub.
L. 101-336 (42 U.S.C. 12134).

Subpart A-General

§35.101 Purpose. [See Analysis at p. 82]
The purpose of this part is to effectuate subtitle A of title

II of the Americans with Disabilities Act of 1990, which
prohibits discrimination on the basis of disability by public
entities.

§35.102 Application [See Analysis at pp. 82-83]

(a) Except as provided in paragraph (b) of this section,
this part applies to all services, programs, and activities
provided or made available by public entities.

(b) TO the extent that public transportation services, pro-
grams, and activities of public entities are covered by subtitle
B of title II of the ADA, they are not subject to the require-
ments of this part.

§35.103 Relationship to other laws. [See Analysis at p. 83]

(a) Rule of interpretation. Except as otherwise provided
in this part, this part shall not be construed to apply a
lesser standard than the standards applied under title V of
the Rehabilitation Act of 1973 or the regulations issued by
Federal agencies pursuant to that title.

(b) Other laws. This part does not invalidate or limit the
remedies, rights, and procedures of any other Federal laws,
or State or local laws (including State common law) that
provide greater or equal protection for the rights of individ-
uals with disabilities or individuals associated with them.

*Regulations begin this page. Section by section analysis begins at p. 82. Cross references to analysis areprovided in regulations.
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§35.104 Definitions. [See Analysis at pp. 83-89]

For purposes of this part, the term
Act means the Americans with Disabilities Act (Pub. L.

101-336, 104 Stat. 327, 42 U.S.C. 12101-12213 and 47 U.S.C.
225 and 611). [See Analysis at p. 831

Assistant Attorney General means the Assistant Attorney
General, Civil Rights Division, United States Department
of Justice. [See Analysis at p. 83]

Auxiliary aids and services includes
(1) Qualified interpreters, notetakers, transcription ser-

vices, written materials, telephone handset amplifiers,
assistive listening devices, assistive listening systems, tele-
phones compatible with hearing aids, closed caption
decoders, open and closed captioning, telecommunications
devices for deaf persons (TDD's), videotext displays, or other
effective methods of making aurally delivered materials
available to individuals with hearing impairments;

(2) Qualified readers, taped texts, audio recordings,
Brailled materials, large print materials, or other effective
methods of making visually delivered materials available
to individuals with visual impairments;

(3) Acquisition or modification of equipment or devices;
and

(4) Other similar services and actions. [See Analysis at
pp. 83-84]

Complete complaint means a written statement that con-
tains the complainant's name and address and describes
the public entity's alleged discriminatory action in sufficient
detail to inform the agency of the nature and date of the
alleged violation of this part. It shall be signed by the com-
plainant or by someone authorized to do so on his or her
behalf. Complaints filed on behalf of classes or third parties
shall describe or identify (by name, if possible) the alleged
victims of discrimination. [See Analysis at p. 84]

Current illegal use of drugs means illegal use of drugs
that occurred recently enough to justify a reasonable belief
that a person's drug use is current or that continuing use is
a real and ongoing problem. [See Analysis at p. 84]

Designated agency means the Federal agency designated
under subpart G of this part to oversee compliance activi-
ties under this part for particular components of State and
local governments. [See Analysis at p. 84]

Disability means, with respect to an indiVidual, a physical
or mental impairment that substantially limits one or more
of the major life activities of such individual; a record of
such an impairment; or being regarded as having such an
impairment.

(1)(i) The phrase physical or mental impairment means
(A) Any physiological disorder or condition, cosmetic dis-

figurement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, spe-
cial sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genitourinary,
hemic and lymphatic, skin, and endocrine;

(B) Any mental or psychological disorder such as mental
retardation, organic brain syndrome, emotional or mental
illness, and specific learning disabilities.

(ii) The phrase physical or mental impairment includes,
but is not limited to, such contagious and noncontagious
diseases and conditions as orthopedic, visual, speech and
hearing impairments, cerebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancer, heart disease, diabetes,
mental retardation, emotional illness, specific learning disa-
bilities, HIV disease (whether symptomatic or asymptom-
atic), tuberculosis, drug addiction, and alcoholism.

(iii) The phrase physical or mental impairment does not
include homosexuality or bisexuality.

(2) The phrase major life activities means functions such
as caring for one's self, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and
working.

(3) The phrase has a record of such an impairment means
has a history of, or has been misclassified as having, a
mental or physical impairment that substantially limits one
or more major life activities.

(4) The phrase is regarded as having an impairment
means-

(i) Has a physical or mental impairment that does not
substantially limit major life activities but that is treated
by a public entity as constituting such a limitation;

(ii) Has a physical or mental impairment that substan-
tially limits major life activities only as a result of the
attitudes of others toward such impairment; or

(iii) Has none of the impairments defined in paragraph
(1) of this definition but is treated by a public entity as
having such an impairment.

(5) The term disability does not include
(i) Transvestism, transsexualism, pedophilia, exhibition-

ism, voyeurism, gender identity disorders not resulting
from physical impairments, or other sexual behavior disor-
ders;

(ii) Compulsive gambling, kleptomania, or pyromania; or
(iii) Psychoactive substance use disorders resulting from

current illegal use of drugs. [See Analysis at pp. 84 -87]
Drlir means a controlled substance, as defined in sched-

ules I through V of section 202 of the Controlled Substances
Act (21 U.S.C. 812). [See Analysis at p. 87]

Facility means all or any portion of buildings, structures,
sites, complexes, equipment, rolling stock or other convey-
ances, roads, walks, passageways, parking lots, or other real
or personal property, including the site where the building,
property, structure, or equipment is located. [See Analysis
at p. 87]

Historic preservation programs means programs con-
ducted by a public entity that have preservation of historic
properties as a primary purpose. [See Analysis at p. 88]

Historic properties means those properties that are listed
or eligible for listing in the National Register of Historic
Places or properties designated as historic under State or
local law. [See Analysis at p. 88]

Illegal use of drugs means the use of one or more drugs,
the possession or distribution of which is unlawful under the
Controlled Substances Act (21 U.S.C. 812). The term illegal
use of drugs does not include the use of a drug taken under
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supervision by a licensed health care professional, or other
uses authorized by the Controlled Substances Act or other
provisions of Federal law. [See Analysis at p. 88]

Individual with a disability means a person who has a
disability. The term individual with a disability does not
include an individual who is currently engaging in the ille-
gal use of drugs, when the public entity acts on the basis
of such use. [See Analysis at p. 88]

Public entity means
(1) Any State or local government;
(2) Any department, agency, special purpose district, or

other instrumentality of a State or States or local govern-
ment; and

(3) The National Railroad Passenger Corporation, and any
commuter authority (as defined in section 103(8) of the Rail
Passenger Service Act). [See Analysis at p. 88]

Qualified individual with a disability means an individual
with a disability who, with or without reasonable modifica-
tions to rules, policies, or practices, the removal of architec-
tural, communication, or transportation barriers, or the
provision of auxiliary aids and services, meets the essential
eligibility requirements for the receipt of services or the
participation in programs or activities provided by a public
entity. [See Analysis at p. 88]

Qualified interpreter means an interpreter who is able to
interpret effectively, accurately, and impartially both
receptively and expressively, using any necessary special-
ized vocabulary. [See Analysis at pp. 88-89]

Section 504 means section 504 of the Rehabilitation Act
of 1973 (Pub. L. 93-112,87 Stat. 394 (29 U.S.C. 794)), as
amended. [See Analysis at p. 89]

State means each of the several States, the District of
Columbia, the Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands, the Trust Territory of
the Pacific Islands, and the Commonwealth of the Northern
Mariana Islands. [See Analysis at p. 89]

§35.105 Self-evaluation. [See Analysis at p. 89]

(a) A public entity shall, within one year of the effective
date of this part, evaluate its current services, policies, and
practices, and the effects thereof, that do not or may not
meet the requirements of this part and, to the extent modi-
fication of any such services, policies, and practices is
required, the public entity shall proceed to make the neces-
sary modifications.

(b) A public entity shall provide an opportunity to inter-
ested persons, including individuals with disabilities or
organizations representing individuals with disabilities, to
participate in the self-evaluation process by submitting
comments.

(c) A public entity that employs 50 or more persons shall,
for at least three years following completion of the self-
evaluation, maintain on file and make available for public
inspection:

(1) A list of the interested persons consulted;
(2) A description of areas examined and any problems

identified; and

(3) A description of any modifications made.
(d) If a public entity has already complied with the self-

evaluation requirement of a regulation implementing sec-
tion 504 of the Rehabilitation Act of 1973, then the require-
ments of this section shall apply only to those policies and
practices that were not included in the previous self-evalua-
tion.

§35.106 Notice. [See Analysis at p. 89]

A public entity shall make available to applicants, partici-
pants, beneficiaries, and other interested persons information
regarding the provisions of this part and its applicability to
the services, programs, or activities of the public entity,
and make such information available to them in such man-
ner as the head of the entity finds necessary to apprise
such persons of the protections against discrimination
assured them by the Act and this part.

§35.107 Designation of responsible employee and adoption
of grievance procedures. [See Analysis at p. 90]

(a) Designation of responsible employee. A public entity
that employs 50 or more persons shall designate at least
one employee to coordinate its efforts to comply with and
carry out its responsibilities under this part, including any
investigation of any complaint communicated to it alleging
its noncompliance with this part or alleging any actions
that would be prohibited by this part. The public entity shall
make available to all interested individuals the name,
office address, and telephone number of the employee or
employees designated pursuant to this paragraph.

(b) Complaint procedure. A public entity that employs 50
or more persons shall adopt and publish grievance proce-
dures providing for prompt and equitable resolution of com-
plaints alleging any action that would be prohibited by
this part.

H35.108-35.129 [Reserved]

Subpart BGeneral Requirements

§35.130 General prohibitions against discrimination. [See
Analysis at pp. 90-94]

(a) No qualified individual with a disability shall, on the
basis of disability, be excluded from participation in or be
denied the benefits of the services, programs, or activities
of a public entity, or be subjected to discrimination by any
public entity. [See Analysis at pp. 90-91]

(b)(1) A public entity, in providing any aid, benefit, or
service, may not, directly or through contractual, licensing,
or other arrangements, on the basis of disability

(i) Deny a qualified individual with a disability the oppor-
tunity to participate in or benefit from the aid, benefit, or
service; [See Analysis at p. 91]

(ii) Afford a qualified individual with a disability an oppor-
tunity to participate in or benefit from the aid, benefit, or
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service that is not equal to that afforded others; [See Analy-
sis at p. 91]

(iii) Provide a qualified individual with a disability with
an aid, benefit, or service that is not as effective in affording
equal opportunity to obtain the same result, to gain the
same benefit, or to reach the same level of achievement as
that provided to others; [See Analysis at p. 91]

(iv) Provide different or separate aids, benefits, or services
to individuals with disabilities or to any class of individuals
with disabilities than is provided to others unless such action
is necessary to provide qualified individuals with disabili-
ties with aids, benefits, or services that are as effective as
those provided to others; [See Analysis at p. 91]

(v) Aid or perpetuate discrimination against a qualified
individual with a disability by providing significant assis-
tance to an agency, organization, or person that discrimi-
nates on the basis of disability in providing any aid, benefit,
or service to beneficiaries of the public entity's program; [See
Analysis at p. 92]

(vi) Deny a qualified individual with a disability the oppor-
tunity to participate as a member of planning or advisory
boards; [See Analysis at p. 92]

(vii) Otherwise limit a qualified individual with a disabil-
ity in the enjoyment of any right, privilege, advantage, or
opportunity enjoyed by others receiving the aid, benefit, or
service. [See Analysis at p. 92]

(2) A public entity may not deny a qualified individual
with a disability the opportunity to participate in services,
programs, or activities that are not separate or different,
despite the existence of permissibly separate or different
programs or activities. [See Analysis at p. 91]

(3) A public entity may not, directly or through contractual
or other arrangements, utilize criteria or methods of admin-
istration:

(i) That have the effect of subjecting qualified individuals
with disabilities to discrimination on the basis of disability;

(ii) That have the purpose or effect of defeating or substan-
tially impairing accomplishment of the objectives of the
public entity's program with respect to individuals with disa-
bilities; or

(iii) That perpetuate the discrimination of another public
entity if both public entities are subject to common adminis-
trative control or are agencies of the same State. [See Analy-
sis at p. 92]

(4) A public entity may not, in determining the site or
location of a facility, make selections

(i) That have the effect of excluding individuals with disa-
bilities from, denying them the benefits of, or otherwise
subjecting them to discrimination; or

(ii) That have the purpose or effect of defeating or substan-
tially impairing the accomplishment of the objectives of
the service, program, or activity with respect to individuals
with disabilities. [See Analysis at p. 92]

(5) A public entity, in the selection of procurement contrac-
tors, may not use criteria that subject qualified individuals
with disabilities to discrimination on the basis of disability.
[See Analysis at p. 92]

(6) A public entity may not administer a licensing or certi-
fication program in a manner that subjects qualified indi-
viduals with disabilities to discrimination on the basis of
disability, nor may a public entity establish requirements
for the programs or activities of licensees or certified entities
that subject qualified individuals with disabilities to discrimi-
nation on the basis of disability. The programs or activities
of entities that are licensed or certified by a public entity are
not, themselves, covered by this part. [See Analysis at p. 92]

(7) A public entity shall make reasonable modifications
in policies, practices, or procedures when the modifications
are necessary to avoid discrimination on the basis of disabil-
ity, unless the public entity can demonstrate that making
the modifications would fundamentally alter the nature of the
service, program, or activity. [See Analysis at pp. 92-93]

(8) A public entity shall not impose or apply eligibility
criteria that screen out or tend to screen out an individual
with a disability or any class of individuals with disabilities
from fully and equally enjoying any service, program, or
activity, unless such criteria can be shown to be necessary
for the provision of the service, program, or activity being
offered. [See Analysis at p. 93]

(c) Nothing in this part prohibits a public entity from
providing benefits, services, or advantages to individuals
with disabilities, or to a particular class of individuals with
disabilities beyond those required by this part. [See Analy-
sis at p. 93]

(d) A public entity shall administer services, programs,
and activities in the most integrated setting appropriate
to the needs of qualified individuals with disabilities. [See
Analysis at p. 91, 93]

(e)(1) Nothing in this part shall be construed to require
an individual with a disability to accept an accommodation,
aid, service, opportunity, or benefit provided under the ADA
or this part which such individual chooses not to accept.

(2) Nothing in the Act or this part authorizes the represen-
tative or guardian of an individual with a disability to
decline food, water, medical treatment, or medical services
for that individual. [See Analysis at pp. 91, 93-94]

o A public entity may not place a surcharge on a particu-
lar individual with a disability or any group of individuals
with disabilities to cover the costs of measures, such as the
provision of auxiliary aids or program accessibility, that
are required to provide that individual or group with the
nondiscriminatory treatment required by the Act or this
part. [See Analysis at p. 94]

(g) A public entity shall not exclude or otherwise deny
equal services, programs, or activities to an individual or
entity because of the known disability of an individual with
whom the individual or entity is known to have a relation-
ship or association. [See Analysis at p. 94]

§35.131 Illegal use of drugs. [See Analysis at pp. 94-95]

(a) General. (1) Except as provided in paragraph (b) of
this section, this part does not prohibit discrimination against
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an individual based on that individual's current illegal use
of drugs.

(2) A public entity shall not discriminate on the basis of
illegal use of drugs against an individual who is not engag-
ing in current illegal use of drugs and who

(i) Has successfully completed a supervised drug rehabili-
tation program or has otherwise been rehabilitated success-
fully;

(ii) Is participating in a supervised rehabilitation pro-
gram; or

(iii) Is erroneously regarded as engaging in such use.
(b) Health and drug rehabilitation services. (1) A public

entity shall not deny health services, or services provided
in connection with drug rehabilitation, to an individual on
the basis of that individual's current illegal use of drugs,
if the individual is otherwise entitled to such services.

(2) A drug rehabilitation or treatment program may deny
participation to individuals who engage in illegal use of
drugs while they are in the program.

(c) Drug testing. (1) This part does not prohibit a public
entity from adopting or administering reasonable policies
or procedures, including but not limited to drug testing,
designed to ensure that an individual who formerly
engaged in the illegal use of drugs is not now engaging in
current illegal use of drugs.

(2) Nothing in paragraph (c) of this section shall be con-
strued to encourage, prohibit, restrict, or authorize the con-
duct of testing for the illegal use of drugs.

§35.132 Smoking. [See Analysis at p. 95]

This part does not preclude the prohibition of, or the impo-
sition of restrictions on, smoking in transportation covered
by this part.

§35.133 Maintenance of accessible features. [See Analysis at
pp. 95-96]

(a) A public accommodation shall maintain in operable
working condition those features of facilities and equip-
ment that are required to be readily accessible to and usable
by persons with disabilities by the Act or this part.

(b) This section does not prohibit isolated or temporary
interruptions in service or access due to maintenance or
repairs.

§35.134 Retaliation or coercion. [See Analysis at p. 961

(a) No private or public entity shall discriminate against
any individual because that individual has opposed any
act or practice made unlawful by this part, or because that
individual made a charge, testified, assisted, or partici-
pated in any manner in an investigation, proceeding, or
hearing under the Act or this part.

(b) No private or public entity shall coerce, intimidate,
threaten, or interfere with any individual in the exercise
or enjoyment of, or on account of his or her having exercised
or enjoyed, or on account of his or her having aided or
encouraged any other individual in the exercise or enjoy-

ment of, any right granted or protected by the Act or this
part.

§35.135 Personal devices and services. [See Analysis at p. 96]

This part does not require a public entity to provide to
individuals with disabilities personal devices, such as
wheelchairs; individually prescribed devices, such as pre-
scription eyeglasses or hearing aids; readers for personal
use or study; or services of a personal nature including assis-
tance in eating, toileting, or dressing.

H35.136-35.139 [Reserved]

Subpart CEmployment

§35.140 Employment discrimination prohibited. [See Anal-
ysis at pp. 96-97]

(a) No qualified individual with a disability shall, on the
basis of disability, be subjected to discrimination in employ-
ment under any service, program, or activity conducted by
a public entity.

(b)(1) For purposes of this part, the requirements of title
I of the Act, as established by the regulations of the Equal
Employment Opportunity Commission in 29 CFR part 1630,
apply to employment in any service, program, or activity
conducted by a public entity if that public entity is also
subject to the jurisdiction of title I.

(2) For the purposes of this part, the requirements of sec-
tion 504 of the Rehabilitation Act of 1973, as established by
the regulations of the Department of Justice in 28 CFR Part
41, as those requirements pertain to employment, apply to
employment in any service, program, or activity conducted
by a public entity if that public entity is not also subject
to the jurisdiction of title I.

§§35.141-35.148 [Reserved]

Subpart DProgram Accessibility

§35.149 Discrimination prohibited. [See Analysis at p. 97]

Except as otherwise provided in §35.150, no qualified indi-
vidual with a disability shall, because a public entity's
facilities are inaccessible to or unusable by individuals with
disabilities, be excluded from participation in, or be denied
the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by any public entity.

§35.150 Existing facilities. [See Analysis at p. 97-99]

(a) General. A public entity shall operate each service,
program, or activity so that the service, program, or activ-
ity, when viewed in its entirety, is readily accessible to and
usable by individuals with disabilities. This paragraph
does not-
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(1) Necessarily require a public entity to make each of its
existing facilities accessible to and usable by individuals with
disabilities;

(2) Require a public entity to take any action that would
threaten or destroy the historic significance of an historic
property; or

(3) Require a public entity to take any action that it can
demonstrate would result in a fundamental alteration in
the nature of a service, program, or activity or in undue
financial and administrative burdens. In those circum-
stances where personnel of the public entity believe that the
proposed action would fundamentally alter the service, pro-
gram, or activity or would result in undue financial and
administrative burdens, a public entity has the burden of
proving that compliance with §35.150(a) of this part would
result in such alteration or burdens. The decision that compli-
ance would result in such alteration or burdens must be
made by the head of a public entity or his or her designee
after considering all resources available for use in the fund-
ing and operation of the service, program, or activity, and
must be accompanied by a written statement of the reasons
for reaching that conclusion. If an action would result in
such an alteration or such burdens, a public entity shall
take any other action that would not result in such an
alteration or such burdens but would nevertheless ensure
that individuals with disabilities receive the benefits or
services provided by the public entity.

(b) Methods. (1) General. A public entity may comply with
the requirements of this section through such means as
redesign of equipment, reassignment of services to accessible
buildings, assignment of aides to beneficiaries, home visits,
delivery of services at alternate accessible sites, alteration
of existing facilities and construction of new facilities, use
of accessible rolling stock or other conveyances, or any other
methods that result in making its services, programs, or
activities readily accessible to and usable by individuals
with disabilities. A public entity is not required to make
structural changes in existing facilities where other methods
are effective in achieving compliance with this section. A
public entity, in making alterations to existing buildings,
shall meet the accessibility requirements of *35.151. In choos-
ing among available methods for meeting the requirements
of this section, a public entity shall give priority to those
methods that offer services, programs, and activities to qual-
ified individuals with disabilities in the most integrated
setting appropriate.

(2) Historic preservation programs. In meeting the
requirements of §35.150(a) in historic preservation pro-
grams, a public entity shall give priority to methods that
provide physical access to individuals with disabilities. In
cases where a physical alteration to an historic property is
not required because of paragraph (a)(2) or (a)(3) of this
section, alternative methods of achieving program accessi-
bility include

(i) Using audio-visual materials and devices to depict
those portions of an historic property that cannot otherwise
be made accessible;

(ii) Assigning persons to guide individuals with handicaps
into or through portions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative methods.
(c) Time period for compliance. Where structural changes

in facilities are undertaken to comply with the obligations
established under this section, such changes shall be made
within three years of the effective date of this part, but in
any event as expeditiously as possible.

(d) Transition plan. (1) In the event that structural
changes to facilities will be undertaken to achieve program
accessibility, a public entity that employs 50 or more persons
shall develop, within six months of the effective date of
this part, a transition plan setting forth the steps necessary
to complete such changes. A public entity shall provide an
opportunity to interested persons, including individuals
with disabilities or organizations representing individuals
with disabilities, to participate in the development of the
transition plan by submitting comments. A copy of the
transition plan shall be made available for public inspection.

(2) If a public entity has responsibility or authority over
streets, roads, or walkways, its transition plan shall include
a schedule for providing curb ramps or other sloped areas
where pedestrian walks cross curbs, giving priority to walk-
ways serving entities covered by the Act, including State
and local government offices and facilities, transportation,
places of public accommodation, and employers, followed by
walkways serving other areas.

(3) The plan shall, at a minimum
(i) Identify physical obstacles in the public entity's facili-

ties that limit the accessibility of its programs or activities
to individuals with disabilities;

(ii) Describe in detail the methods that will be used to
make the facilities accessible;

(iii) Specify the schedule for taking the steps necessary to
achieve compliance with this section and, if the time period
of the transition plan is longer than one year, identify steps
that will be taken during each year of the transition period;
and

(iv) Indicate the official responsible for implementation of
the plan.

(4) If a public entity has already complied with the transi-
tion plan requirement of a Federal agency regulation
implementing section 504 of the Rehabilitation Act of 1973,
then the requirements of this paragraph shall apply only
to those policies and practices that were not included in the
previous transition plan.

§35.151 New construction and alterations. [See Analysis at
pp. 99 -101]

(a) Design and construction. Each facility or part of a
facility constructed by, on behalf of, or for the use of a public
entity shall be designed and constructed in such manner
that the facility or part of the facility is readily accessible
to and usable by individuals with disabilities, if the construc-
tion was commenced after January 26, 1992.
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(b) Alteration. Each facility or part of a facility altered
by, on behalf of, or for the use of a public entity in a manner
that affects or could affect the usability of the facility or
part of the facility shall, to the maximum extent feasible,
be altered in such manner that the altered portion of the
facility is readily accessible to and usable by individuals
with disabilities, if the alteration was commenced after Jan-
uary 26, 1992.

(c) Accessibility standards. Design, construction, or alter-
ation of facilities in conformance with the Uniform Federal
Accessibility Standards (UFAS) (Appendix A to 41 CFR Part
101-19.6) or with the Americans with Disabilities Act
Accessibility Guidelines for Buildings and Facilities
(ADAAG) (Appendix A to the Department of Justice's final
rule implementing title III of the ADA, FR
shall be deemed to comply with the requirements of this
section with respect to those facilities, except that the eleva-
tor exemption contained at §4.1.3(5) and §4.1.6(1)(j) of
ADAAG shall not apply. Departures from particular require-
ments of either standard by the use of other methods shall
be permitted when it is clearly evident that equivalent
access to the facility or part of the facility is thereby pro-
vided.

(d) Alterations: Historic properties. (1) Alterations to his-
toric properties shall comply, to the maximum extent feasi-
ble, with §4.1.7 of UFAS or §4.1.7 of ADAAG.

(2) If it is not feasible to provide physical access to an
historic property in a manner that will not threaten or
destroy the historic significance of the building or facility,
alternative methods of access shall be provided pursuant
to the requirements of §35.150.

(e) Curb ramps. (1) Newly constructed or altered streets,
roads, and highways must contain curb ramps or other
sloped areas at any intersection having curbs or other barri-
ers to entry from a street level pedestrian walkway.

(2) Newly constructed or altered street level pedestrian
walkways must contain curb ramps or other sloped areas
at intersections to streets, roads, or highways.

§§35.152-35.159 [Reserved]

Subpart ECommunications

§35.160 General. [See Analysis at p. 101]

(a) A public entity shall take appropriate steps to ensure
that communications with applicants, participants, and
members of the public with disabilities are as effective as
communications with others.

(b)(1) A public entity shall furnish appropriate auxiliary
aids and services where necessary to afford an individual
with a disability an equal opportunity to participate in, and
enjoy the benefits of, a service, program, or activity con-
ducted by a public entity.

(2) In determining what type of auxiliary aid and service
is necessary, a public entity shall give primary consider-
ation to the requests of the individual with disabilities.

§35.161 Telecommunication devices for the deaf (TDD's).
[See Analysis at pp. 101-102]

Where a public entity communicates by telephone with
applicants and beneficiaries, TDD's or equally effective
telecommunication systems shall be used to communicate
with individuals with impaired hearing or speech.

§35.162 Telephone emergency services. [See Analysis at p.
102]

Telephone emergency services, including 911 services,
shall provide direct access to individuals who use TDD's and
computer modems.

§35.163 Information and signage. [See Analysis at pp.
102-103]

(a) A public entity shall ensure that interested persons,
including persons with impaired vision or hearing, can obtain
information as to the existence and location of accessible
services, activities, and facilities.

(b) A public entity shall provide signage at all inaccessible
entrances to each of its facilities, directing users to an
accessible entrance or to a location at which they can obtain
information about accessible facilities. The international
symbol for accessibility shall be used at each accessible
entrance of a facility.

§35.164 Duties. [See Analysis at p. 103]

This subpart does not require a public entity to take any
action that it can demonstrate would result in a fundamental
alteration in the nature of a service, program, or activity or
in undue financial and administrative burdens. In those
circumstances where personnel of the public entity believe
that the proposed action would fundamentally alter the
service, program, or activity or would result in undue finan-
cial and administrative burdens, a public entity has the
burden of proving that compliance with this subpart would
result in such alteration or burdens. The decision that com-
pliance would result in such alteration or burdens must be
made by the head of the public entity or his or her designee
after considering all resources available for use in the fund-
ing and operation of the service, program, or activity and
must be accompanied by a written statement of the reasons
for reaching that conclusion. If an action required to comply
with this subpart would result in such an alteration or such
burdens, a public entity shall take any other action that
would not result in such an alteration or such burdens but
would nevertheless ensure that, to the maximum extent
possible, individuals with disabilities receive the benefits or
services provided by the public entity.

§§35.165-35.169 [Reserved]

Subpart FCompliance Procedures

§35.170 Complaints. [See Analysis at p. 104]

(a) Who may file. An individual who believes that he or
she or a specific class of individuals has been subjected to
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discrimination on the basis of disability by a public entity
may, by himself or herself or by an authorized representa-
tive, file a complaint under this part.

(b) Time for filing. A complaint must be filed not later
than 180 days from the date of the alleged discrimination,
unless the time for filing is extended by the designated
agency for good cause shown. A complaint is deemed to be
filed under this section on the date it is first filed with any
Federal agency.

(c) Where to file. An individual may file a complaint with
any agency that he or she believes to be the appropriate
agency designated under subpart G of this part, or with any
agency that provides funding to the public entity that is
the subject of the complaint, or with the Department of
Justice for referral as provided in §35.171(a)(2).

§35.171 Acceptance of complaints. [See Analysis at p. 104]

(a) Receipt of complaints. (1)(i) Any Federal agency that
receives a complaint of discrimination on the basis of disabil-
ity by a public entity shall promptly review the complaint
to determine whether it has jurisdiction over the complaint
under section 504.

(ii) If the agency does not have section 504 jurisdiction,
it shall promptly determine whether it is the designated
agency under subpart G of this part responsible for com-
plaints filed against that public entity.

(2)(i) If an agency other than the Department of Justice
determines that it does not have section 504 jurisdiction
and is not the designated agency, it shall promptly refer the
complaint, and notify the complainant that it is referring the
complaint to the Department of Justice.

(ii) When the Department of Justice receives a complaint
for which it does not have jurisdiction under section 504
and is not the designated agency, it shall refer the complaint
to an agency that does have jurisdiction under section 504
or to the appropriate agency designated in subpart G of this
part or, in the case of an employment complaint that is
also subject to title I of the Act, to the Equal Employment
Opportunity Commission.

(3)(i) If the agency that receives a complaint has section
504 jurisdiction, it shall process the complaint according
to its procedures for enforcing section 504.

(ii) If the agency that receives a complaint does not have
section 504 jurisdiction, but is the designated agency, it
shall process the complaint according to the procedures
established by this subpart.

(b) Employment complaints. (1) If a complaint alleges
employment discrimination subject to title I of the Act, and
the agency has section 504 jurisdiction, the agency shall
follow the procedures issued by the Department of Justice
and the Equal Employment Opportunity Commission under
section 107(b) of the Act.

(2) If a complaint alleges employment discrimination sub-
ject to title I of the Act, and the designated agency does
not have section 504 jurisdiction, the agency shall refer the
complaint to the Equal Employment Opportunity Commis-
sion for processing under title I of the Act.

(3) Complaints alleging employment discrimination sub-
ject to this part, but not to title I of the Act shall be processed
in accordance with the procedures established by this
subpart.

(c) Complete complaints. (1) A designated agency shall
accept all complete complaints under this section and shall
promptly notify the complainant and the public entity of the
receipt and acceptance of the complaint.

(2) If the designated agency receives a complaint that is
not complete, it shall notify the complainant and specify
the additional information that is needed to make the com-
plaint a complete complaint. If the complainant fails to
complete the complaint, the designated agency shall close
the complaint without prejudice.

§35.172 Resolution of complaints. [See Analysis at p. 104]

(a) The designated agency shall investigate each complete
complaint, attempt informal resolution, and, if resolution is
not achieved, issue to the complainant and the public entity
a Letter of Findings that shall include

(1) Findings of fact and conclusions of law;
(2) A description of a remedy for each violation found; and
(3) Notice of the rights available under paragraph (b) of

this section.
(b) If the designated agency finds noncompliance, the pro-

cedures in §§35.173 and 35.174 shall be followed. At any
time, the complainant may file a private suit pursuant to
section 203 of the Act, whether or not the designated agency
finds a violation.

§35.173 Voluntary compliance agreements. [See Analysis at
p. 104]

(a) When the designated agency issues a noncompliance
Letter of Findings, the designated agency shall

(1) Notify the Assistant Attorney General by forwarding
a copy of the Letter of Findings to the Assistant Attorney
General; and

(2) Initiate negotiations with the public entity to secure
compliance by voluntary means.

(b) Where the designated agency is able to secure volun-
tary compliance, the voluntary compliance agreement
shall

(1) Be in writing and signed by the parties;
(2) Address each cited violation;
(3) Specify the corrective or remedial action to be taken,

within a stated period of time, to come into compliance;
(4) Provide assurance that discrimination will not recur;

and
(5) Provide for enforcement by the Attorney General.

§35.174 Referral. [See Analysis at p. 104]

If the public entity declines to enter into voluntary compli-
ance negotiations or if negotiations are unsuccessful, the
designated agency shall refer the matter to the Attorney
General with a recommendation for appropriate action.
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§35.175 Attorney's fees. [See Analysis at p. 105]

In any action or administrative proceeding commenced
pursuant to the Act or this part, the court or agency, in its
discretion, may allow the prevailing party, other than the
United States, a reasonable attorney's fee, including litiga-
tion expenses, and costs, and the United States shall be
liable for the foregoing the same as a private individual.

§35.176 Alternative means of dispute resolution. [See Analy-
sis at p. 105]

Where appropriate and to the extent authorized by law,
the use of alternative means of dispute resolution, includ-
ing settlement negotiations, conciliation, facilitation, medi-
ation, factfinding, minitrials, and arbitration, is encour-
aged to resolve disputes arising under the Act and this part.

§35.177 Effect of unavailability of technical assistance. [See
Analysis at p. 105]

A public entity shall not be excused from compliance with
the requirements of this part because of any failure to receive
technical assistance, including any failure in the develop-
ment or dissemination of any technical assistance manual
authorized by the Act.

§35.178 State immunity. [See Analysis at p. 105]

A State shall not be immune under the eleventh amend-
ment to the Constitution of the United States from an
action in Federal or State court of competent jurisdiction for
a violation of this Act. In any action against a State for a
violation of the requirements of this Act, remedies (including
remedies both at law and in equity) are available for such
a violation to the same extent as such remedies are available
for such a violation in an action against any public or
private entity other than a State.

§§35.179-35.189 [Reserved]

Subpart GDesignated Agencies

§35.190 Designated agencies. [See Analysis at pp. 105-106]

(a) The Assistant Attorney General shall coordinate the
compliance activities of Federal agencies with respect to State
and local government components, and shall provide policy
guidance and interpretations to designated agencies to
ensure the consistent and effective implementation of the
requirements of this part.

(b) The Federal agencies listed in paragraph (b)(1)(8) of
this section shall have responsibility for the implementa-
tion of subpart F of this part for components of State and
local governments that exercise responsibilities, regulate,
or administer services, programs, or activities in the follow-
ing functional areas.

(1) Department of Agriculture: all programs, services, and
regulatory activities relating to farming and the raising
of livestock, including extension services.

(2) Department of Education: all programs, services, and
regulatory activities relating to the operation of elemen-
tary and secondary education systems and institutions,
institutions of higher education and vocational education
(other than schools of medicine, dentistry, nursing, and other
health-related schools), and libraries.

(3) Department of Health and Human Services: all pro-
grams, services, and regulatory activities relating to the
provision of health care and social services, including schools
of medicine, dentistry, nursing, and other health-related
schools, the operation of health care and social service pro-
viders and institutions, including "grass-roots" and com-
munity services organizations and programs, and preschool
and daycare programs.

(4) Department of Housing and Urban Development: all
programs, services, and regulatory activities relating to
state and local public housing, and housing assistance and
referral.

(5) Department of Interior: all programs, services, and
regulatory activities relating to lands and natural
resources, including parks and recreation, water and waste
management, environmental protection, energy, historic
and cultural preservation, and museums.

(6) Department of Justice: all programs, services, and reg-
ulatory activities relating to law enforcement, public safety,
and the administration of justice, including courts and cor-
rectional institutions; commerce and industry, including
general economic development, banking and finance, con-
sumer protection, insurance, and small business; planning,
development, and regulation (unless assigned to other desig-
nated agencies); state and local government support ser-
vices (e.g., audit, personnel, comptroller, administrative ser-
vices); all other government functions not assigned to other
designated agencies.

(7) Department of Labor: all programs, services, and regu-
latory activities relating to labor and the work force.

(8) Department of Transportation: all programs, services,
and regulatory activities relating to transportation, includ-
ing highways, public transportation, traffic management
(non-law enforcement), automobile licensing and inspec-
tion, and driver licensing.

(c) Responsibility for the implementation of subpart F of
this part for components of State or local governments that
exercise responsibilities, regulate, or administer services,
programs, or activities relating to functions not assigned
to specific designated agencies by paragraph (b) of this sec-
tion may be assigned to other specific agencies by the
Department of Justice.

(d) If two or more agencies have apparent responsibility
over a complaint, the Assistant Attorney General shall
determine which one of the agencies shall be the designated
agency for purposes of that complaint.

§§35.191-35.999 [Reserved]
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Appendix A to Part 35Preamble to Regulation on Nondis-
crimination on the Basis of Disability in State and Local
Government Services (Published July 26, 1991)

DEPARTMENT OF JUSTICE
Office of the Attorney General

28 CFR PART 35

[Order No.

Nondiscrimination on the Basis of Disability in State and
Local Government Services

AGENCY: Department of Justice.

ACTION: Final rule.

SUMMARY: This rule implements subtitle A of title II of
the Americans with Disabilities Act, Pub. L. 101-336,
which prohibits discrimination on the basis of disability by
public entities. Subtitle A protects qualified individuals
with disabilities from discrimination on the basis of disabil-
ity in the services, programs, or activities of all State and
local governments. It extends the prohibition of discrimina-
tion in federally assisted programs established by section
504 of the Rehabilitation Act of 1973 to all activities of State
and local governments, including those that do not receive
Federal financial assistance, and incorporates specific prohi-
bitions of discrimination on the basis of disability from titles
I, III, and V of the Americans with Disabilities Act. This
rule, therefore, adopts the general prohibitions of discrimi-
nation established under section 504, as well as the require-
ments for making programs accessible to individuals with
disabilities and for providing equally effective communica-
tions. It also sets forth standards for what constitutes dis-
crimination on the basis of mental or physical disability,
provides a definition of disability and qualified individual
with a disability, and establishes a complaint mechanism
for resolving allegations of discrimination.

EFFECTIVE DATE: January 26, 1992.

FOR FURTHER INFORMATION CONTACT:

Barbara S. Drake, Deputy Assistant Attorney General,
Civil Rights Division; Stewart B. Oneglia, Chief, Coordina-
tion and Review Section, Civil Rights Division; John L.
Wodatch, Director, Office on the Americans with Disabili-
ties Act, Civil Rights Division; all of the U.S. Department
of Justice, Washington, D.C. 20530. These individuals may
be contacted through the Division's ADA Information Line
at (202) 514-0301 (Voice), (202) 514-0381 (TDD), or (202)
514-0383 (TDD). These telephone numbers are not toll-free
numbers.

SUPPLEMENTARY INFORMATION:
Background

The landmark Americans with Disabilities Act ("ADA" or
"the Act"), enacted on July 26, 1990, provides comprehen-

sive civil rights protections to individuals with disabilities
in the areas of employment, public accommodations, State
and local government services, and telecommunications.

This regulation implements subtitle A of title II of the
ADA, which applies to State and local governments. Most
programs and activities of State and local governments are
recipients of Federal financial assistance from one or more
Federal funding agencies and, therefore, are already covered
by section 504 of the Rehabilitation Act of 1973, as amended
(29 U.S.C. 794) ("section 504"), which prohibits discrimina-
tion on the basis of handicap in federally assisted programs
and activities. Because title II of the ADA essentially
extends the nondiscrimination mandate of section 504 to
those State and local governments that do not receive Fed-
eral financial assistance, this rule hews closely to the pro-
visions of existing section 504 regulations. This approach is
also based on section 204 of the ADA, which provides that
the regulations issued by the Attorney General to implement
title II shall be consistent with the ADA and with the
Department of Health, Education, and Welfare's coordina-
tion regulation, now codified at 28 CFR Part 41, and, with
respect to "program accessibility, existing facilities," and
"communications," with the Department of Justice's regu-
lation for its federally conducted programs and activities,
codified at 28 CFR Part 39.

The first regulation implementing section 504 was issued
in 1977 by the Department of Health, Education, and Wel-
fare (HEW) for the programs and activities to which it pro-
vided Federal financial assistance. The following year, pur-
suant to Executive Order 11914, HEW issued its coordina-
tion regulation for federally assisted programs, which
served as the model for regulations issued by the other Fed-
eral agencies that administer grant programs. HEW's coordi-
nation authority, and the coordination regulation issued
under that authority, were transferred to the Department
of Justice by Executive Order 12250 in 1980.

In 1978, Congress extended application of section 504 to
programs and activities conducted by Federal Executive
agencies and the United States Postal Service. Pursuant to
Executive Order 12250, the Department of Justice devel-
oped a prototype regulation to implement the 1978 amend-
ment for federally conducted programs and activities. More
than 80 Federal agencies have now issued final regulations
based on that prototype, prohibiting discrimination based
on handicap in the programs and activities they conduct.

Despite the large number of regulations implementing
section 504 for federally assisted and federally conducted
programs and activities, there is very little variation in their
substantive requirements, or even in their language. Major
portions of this regulation, therefore, are taken directly from
the existing regulations.

In addition, section 204(b) of the ADA requires that the
Department's regulation implementing subtitle A of title
II be consistent with the ADA. Thus, the Department's final
regulation includes provisions and concepts from titles I and
III of the ADA.
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Rulemaking History.
On February 22, 1991, the Department of Justice pub-

lished a notice of proposed rulemaking (NPRM) implement-
ing title III of the ADA in the Federal Register. 56 FR 7452.
On February 28, 1991, the Department published a notice of
proposed rulemaking implementing subtitle A of title II of
the ADA in the Federal Register. 56 FR 8538. Each NPRM
solicited comments on the definitions, standards, and proce-
dures of the proposed rules. By the April 29, 1991, close of
the comment period of the NPRM for title II, the Department
had received 2,718 comments. Following the close of the
comment period, the Department received an additional 222
comments.

In order to encourage public participation in the develop-
ment of the Department's rules under the ADA, the Depart-
ment held four public hearings. Hearings were held in Dal-
las, Texas on March 4-5, 1991, in Washington, D.C. on
March 13-15, 1991, in San Francisco, California on March
18-19, 1991, and in Chicago, Illinois on March 27-28, 1991.
At these hearings, 329 persons testified and 1,567 pages of
testimony were compiled. Transcripts of the hearings were
included in the Department's rulemaking docket.

The comments that the Department received occupy
almost six feet of shelf space and contain over 10,000 pages.
The Department received comments from individuals from
all fifty States and the District of Columbia. Nearly 75%
of the comments that the Department received came from
individuals and from organizations representing the inter-
ests of persons with disabilities. The Department received
292 comments from entities covered by the ADA and trade
associations representing businesses in the private sector,
and 67 from government units, such as mayors' offices, public
school districts, and various State agencies working with
individuals with disabilities.

The Department received one comment from a consortium
of 540 organizations representing a broad spectrum of per-
sons with disabilities. In addition, at least another 25 com-
menters endorsed the position expressed by this consor-
tium, or submitted identical comments on one or both pro-
posed regulations.

An organization representing persons with hearing
impairments submitted a large number of comments. This
organization presented the Department with 479 individual
comments, each providing in chart form a detailed repre-
sentation of what type of auxiliary aid or service would be
useful in the various categories of places of public accommo-
dation.

The Department received a number of comments based
on almost ten different form letters. For example, individu-
als who have a heightened sensitivity to a variety of chemi-
cal substances submitted 266 post cards detailing how expo-
sure to various environmental conditions restricts their
access to public and commercial buildings. Another large
group of form letters came from groups affiliated with inde-
pendent living centers.

The vast majority of the comments addressed the Depart-
ment's proposal implementing title III. Slightly more than

100 comments addressed only issues presented in the pro-
posed title II regulation.

The Department read and analyzed each comment that
was submitted in a timely fashion. Transcripts of the four
hearings were analyzed along with the written comments.
The decisions that the Department has made in response
to these comments, however, were not made on the basis of
the number of commenters addressing any one point but
on a thorough consideration of the merits of the points of
view expressed in the comments. Copies of the written
comments, including transcripts of the four hearings, will
remain available for public inspection in Room 854 of the
HOLC Building, 320 First Street, N.W., Washington, D.C.
from 10:00 a.m. to 5:00 p.m., Monday through Friday, except
for legal holidays, until August 30, 1991.

Overview of the Rule
The rule is organized into seven subparts. Subpart A,

"General," includes the purpose and application sections,
describes the relationship of the Act to other laws, and
defines key terms used in the regulation. It also includes
administrative requirements adapted from section 504 regu-
lations for self-evaluations, notices, designation of respon-
sible employees, and adoption of grievance procedures by
public entities.

Subpart B, "General Requirements," contains the general
prohibitions of discrimination based on the Act and the
section 504 regulations. It also contains certain "miscellane-
ous" provisions derived from title V of the Act that involve
issues such as retaliation and coercion against those assert-
ing ADA rights, illegal use of drugs, and restrictions on
smoking. These provisions are also included in the Depart-
ment's proposed title III regulation, as is the general provi-
sion on maintenance of accessible features.

Subpart C addresses employment by public entities, which
is also covered by title I of the Act. Subpart D, which is
also based on the section 504 regulations, sets out the
requirements for program accessibility in existing facilities
and for new construction and alterations. Subpart E contains
specific requirements relating to communications.

Subpart F establishes administrative procedures for
enforcement of title II. As provided by section 203 of the
Act, these are based on the procedures for enforcement of
section 504, which, in turn, are based on the enforcement
procedures for title VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d to 2000d-4a). Subpart F also restates the
provisions of title V of the ADA on attorneys fees, alternative
means of dispute resolution, the effect of unavailability of
technical assistance, and State immunity.

Subpart G designates the Federal agencies responsible for
investigation of complaints under this part. It assigns
enforcement responsibility for particular public entities, on
the basis of their major functions, to eight Federal agencies
that currently have substantial responsibilities for enforcing
section 504. It provides that the Department of Justice
would have enforcement responsibility for all State and local
government entities not specifically assigned to other des-
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ignated agencies, but that the Department may further
assign specific functions to other agencies. The part would
not, however, displace the existing enforcement authorities
of the Federal funding agencies under section 504.

Regulatory Process Matters
This final rule has been reviewed by the Office of Manage-

ment and Budget under Executive Order 12291. The
Department is preparing a final regulatory impact analysis
(RIA) of this rule and the Architectural and Transportation
Barriers Compliance Board is preparing an RIA for its
Americans with Disabilities Act Accessibility Guidelines
for Buildings and Facilities (ADAAG) that are incorporated
in Appendix A of the Department's final rule implementing
title III of the ADA. Draft copies of both preliminary RIAs
are available for comment; the Department will provide
copies of these documents to the public upon request. Com-
menters are urged to provide additional information as to
the costs and benefits associated with this rule. This will
facilitate the development of a final RIA by January 1,
1992.

The Department's RIA will evaluate the economic impact
of the final rule. Included among those title II provisions
that are likely to result in significant economic impact are
the requirements for auxiliary aids, barrier removal in
existing facilities, and readily accessible new construction
and alterations. An analysis of these costs will be included
in the RIA.

The Preliminary RIA prepared for the notice of proposed
rulemaking contained all of the available information that
would have been included in a preliminary regulatory flexi-
bility analysis, had one been prepared under the Regula-
tory Flexibility Act, concerning the rule's impact on small
entities. The final RIA will contain all of the information that
is required in a final regulatory flexibility analysis and will
serve as such an analysis.

Moreover, the extensive notice and comment procedure
followed by the Department in the promulgation of this
rule, which included public hearings, dissemination of mate-
rials, and provision of speakers to affected groups, clearly
provided any interested small entities with the notice and
opportunity for comment provided for under the Regulatory
Flexibility Act procedures.

The Department is preparing a statement of the federal-
ism impact of the rule under Executive Order 12612 and
will provide copies of this statement on request.

The reporting and recordkeeping requirements described
in the rule are considered to be information collection
requirements as that term is defined by the Office of Manage-
ment and Budget in 5 CFR Part 1320. Accordingly, those
information collection requirements have been submitted to
OMB for review pursuant to the Paperwork Reduction Act.

SECTION-BY-SECTION ANALYSIS:
Subpart AGeneral

§35.101 Purpose.
Section 35.101 states the purpose of the rule, which is to

effectuate subtitle A of title II of the Americans with Disa-

bilities Act of 1990 (the Act), which prohibits discrimination
on the basis of disability by public entities. This part does
not, however, apply to matters within the scope of the author-
ity of the Secretary of Transportation under subtitle B of title
II of the Act.

§35.102 Application.

This provision specifies that, except as provided in para-
graph (b), the regulation applies to all services, programs,
and activities provided or made available by public entities,
as that term is defined in §35.104. Section 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 794), which prohibits dis-
crimination on the basis of handicap in federally assisted
programs and activities, already covers those programs and
activities of public entities that receive Federal financial
assistance. Title II of the ADA extends this prohibition of
discrimination to include all services, programs, and activi-
ties provided or made available by State and local govern-
ments or any of their instrumentalities or agencies, regard-
less of the receipt of Federal financial assistance. Except as
provided in §35.134, this part does not apply to private
entities.

The scope of title II's coverage of public entities is compara-
ble to the coverage of Federal Executive agencies under the
1978 amendment to section 504, which extended section
504's application to all programs and activities "conducted
by" Federal Executive agencies, in that title II applies to
anything a public entity does. Title II coverage, however,
is not limited to "Executive" agencies, but includes activities
of the legislative and judicial branches of State and local
governments. All governmental activities of public entities
are covered, even if they are carried out by contractors.
For example, a State is obligated by title II to ensure that
the services, programs, and activities of a State park inn
operated under contract by a private entity are in compliance
with title II's requirements. The private entity operating
the inn would also be subject to the obligations of public
accommodations under title III of the Act and the Depart-
ment's title III regulations at 28 CFR Part 36.

Aside from employment, which is also covered by title I
of the Act, there are two major categories of programs or
activities covered by this regulation: those involving general
public contact as part of ongoing operations of the entity
and those directly administered by the entities for program
beneficiaries and participants. Activities in the first cate-
gory include communication with the public (telephone con-
tacts, office walk-ins, or interviews) and the public's use of
the entity's facilities. Activities in the second category
include programs that provide State or local government
services or benefits.

Paragraph (b) of §35.102 explains that to the extent that
the public transportation services, programs, and activities
of public entities are covered by subtitle B of title II of the
Act, they are subject to the regulation of the Department
of Transportation (DOT) at 49 CFR Part 37, and are not
covered by this part. The Department of Transportation's
ADA regulation establishes specific requirements for con-
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struction of transportation facilities and acquisition of
vehicles. Matters not covered by subtitle B, such as the
provision of auxiliary aids, are covered by this rule. For
example, activities that are covered by the Department of
Transportation's regulation implementing subtitle B are
not required to be included in the self-evaluation required
by §35.105.

In addition, activities not specifically addressed by DOT's
ADA regulation may be covered by DOT's regulation imple-
menting section 504 for its federally assisted programs and
activities at 49 CFR Part 27. Like other programs of public
entities that are also recipients of Federal financial assis-
tance, those programs would be covered by both the section
504 regulation and this part. Although airports operated by
public entities are not subject to DOT's ADA regulation,
they are subject to subpart A of title II and to this rule.

Some commenters asked for clarification about the respon-
sibilities of public school systems under section 504 and
the ADA with respect to programs, services, and activities
that are not covered by the Individuals with Disabilities
Education Act (IDEA), including, for example, programs
open to parents or to the public, graduation ceremonies,
parent-teacher organization meetings, plays and other
events open to the public, and adult education classes. Pub-
lic school systems must comply with the ADA in all of their
services, programs, or activities, including those that are
open to parents or to the public. For instance, public school
systems must provide program accessibility to parents and
guardians with disabilities to these programs, activities, or
services, and appropriate auxiliary aids and services when-
ever necessary to ensure effective communication, as long
as the provision of the auxiliary aids results neither in an
undue burden or in a fundamental alteration of the program.

§35.103 Relationship to other laws.

Section 35.103 is derived from sections 501(a) and (b) of
the ADA. Paragraph (a) of this section provides that, except
as otherwise specifically provided by this part, title II of the
ADA is not intended to apply lesser standards than are
required under title V of the Rehabilitation Act of 1973, as
amended (29 U.S.C. 790-94), or the regulations implement-
ing that title. The standards of title V of the Rehabilitation
Act apply for purposes of the ADA to the extent that the
ADA has not explicitly adopted a different standard than
title V. Because title II of the ADA essentially extends the
antidiscrimination prohibition embodied in section 504 to
all actions of State and local governments, the standards
adopted in this part are generally the same as those required
under section 504 for federally assisted programs. Title II,
however, also incorporates those provisions of titles I and
III of the ADA that are not inconsistent with the regulations
implementing section 504. Judiciary Committee report, H.R.
Rep. No. 485, 101st Cong., 2d Sess., pt.3, at 51 (1990) 'here-
inafter "Judiciary report"1; Education and Labor Committee
report, H.R. Rep. No. 485, 101st Cong., 2d Sess., pt. 2, at
84 (1990) thereinafter "Education and Labor report "l. There-
fore, this part also includes appropriate provisions derived

from the regulations implementing those titles. The inclu-
sion of specific language in this part, however, should not
be interpreted as an indication that a requirement is not
included under a regulation implementing section 504.

Paragraph (b) makes clear that Congress did not intend
to displace any of the rights or remedies provided by other
Federal laws (including section 504) or other State laws
(including State common law) that provide greater or equal
protection to individuals with disabilities. As discussed
above, the standards adopted by title II of the ADA for
State and local government services are generally the same
as those required under section 504 for federally assisted
programs and activities. Subpart F of the regulation estab-
lishes compliance procedures for processing complaints cov-
ered by both this part and section 504.

With respect to State law, a plaintiff may choose to pursue
claims under a State law that does not confer greater sub-
stantive rights, or even confers fewer substantive rights, if
the alleged violation is protected under the alternative law
and the remedies are greater. For example, a person with a
physical disability could seek damages under a State law
that allows compensatory and punitive damages for discrim-
ination on the basis of physical disability, but not on the
basis of mental disability. In that situation, the State law
would provide narrower coverage, by excluding mental dis-
abilities, but broader remedies, and an individual covered
by both laws could choose to bring an action under both
laws. Moreover, State tort claims confer greater remedies
and are not preempted by the ADA. A plaintiff may join a
State tort claim to a case brought under the ADA. In such
a case, the plaintiff must, of course, prove all the elements
of the State tort claim in order to prevail under that cause
of action.

§35.104 Definitions.

"Act." The word "Act" is used in this part to refer to the
Americans with Disabilities Act of 1990, Pub. L. 101-336,
which is also referred to as the "ADA."

"Assistant Attorney General." The term "Assistant Attor-
ney General" refers to the Assistant Attorney General of
the Civil Rights Division of the Department of Justice.

"Auxiliary aids and services." Auxiliary aids and services
include a wide range of services and devices for ensuring
effective communication. The proposed definition in §35.104
provided a list of examples of auxiliary aids and services
that was taken from the definition of auxiliary aids and
services in section 3(1) of the ADA and was supplemented
by examples from regulations implementing section 504 in
federally conducted programs (see 28 CFR 39.103).

A substantial number of commenters suggested that addi-
tional examples be added to this list. The Department has
added several items to this list but wishes to clarify that
the list is not an all-inclusive or exhaustive catalogue of
possible or available auxiliary aids or services. It is not
possible to provide an exhaustive list, and an attempt to
do so would omit the new devices that will become available
with emerging technology.
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Subparagraph (1) lists several examples, which would be
considered auxiliary aids and services to make aurally
delivered materials available to individuals with hearing
impairments. The Department has changed the phrase
used in the proposed rules, "orally delivered materials," to
the statutory phrase, "aurally delivered materials," to
track section 3 of the ADA and to include non-verbal sounds
and alarms, and computer generated speech.

The Department has added videotext displays, transcrip-
tion services, and closed and open captioning to the list of
examples. Videotext displays have become an important
means of accessing auditory communications through a
public address system. Transcription services are used to
relay aurally delivered material almost simultaneously in
written form to persons who are deaf or hearing-impaired.
This technology is often used at conferences, conventions,
and hearings. While the proposed rule expressly included
television decoder equipment as an auxiliary aid or service,
it did not mention captioning itself. The final rule rectifies
this omission by mentioning both closed and open cap-
tioning.

Several persons and organizations requested that the
Department replace the term "telecommunications devices
for deaf persons" or "TDD's" with the term "text telephone."
The Department has declined to do so. The Department is
aware that the Architectural and Transportation Barriers
Compliance Board (ATBCB) has used the phrase "text tele-
phone" in lieu of the statutory term "TDD" in its final accessi-
bility guidelines. Title IV of the ADA, however, uses the
term "Telecommunications Device for the Deaf' and the
Department believes it would be inappropriate to abandon
this statutory term at this time.

Several commenters urged the Department to include in
the definition of "auxiliary aids and services" devices that
are now available or that may become available with emerg-
ing technology. The Department declines to do so in the
rule. The Department, however, emphasizes that, although
the definition would include "state of the art" devices, pub-
lic entities are not required to use the newest or most
advanced technologies as long as the auxiliary aid or ser-
vice that is selected affords effective communication.

Subparagraph (2) lists examples of aids and services for
making visually delivered materials accessible to persons
with visual impairments. Many commenters proposed addi-
tional examples, such as signage or mapping, audio descrip-
tion services, secondary auditory programs, telebraillers,
and reading machines. While the Department declines to
add these items to the list, they are auxiliary aids and ser-
vices and may be appropriate depending on the circum-
stances.

Subparagraph (3) refers to acquisition or modification of
equipment or devices. Several commenters suggested the
addition of current technological innovations in microelec-
tronics and computerized control systems (e.g., voice recog-
nition systems, automatic dialing telephones, and infrared
elevator and light control systems) to the list of auxiliary
aids. The Department interprets auxiliary aids and services

as those aids and services designed to provide effective
communications, i.e., making aurally and visually delivered
information available to persons with hearing, speech, and
vision impairments. Methods of making services, programs,
or activities accessible to, or usable by, individuals with
mobility or manual dexterity impairments are addressed by
other sections of this part, including the provision for modi-
fications in policies, practices, or procedures (§35.130(b)(7)).

Paragraph (b)(4) deals with other similar services and
actions. Several commenters asked for clarification that
"similar services and actions" include retrieving items from
shelves, assistance in reaching a marginally accessible
seat, pushing a barrier aside in order to provide an accessible
route, or assistance in removing a sweater or coat. While
retrieving an item from a shelf might be an "auxiliary aid
or service" for a blind person who could not locate the item
without assistance, it might be a method of providing pro-
gram access for a person using a wheelchair who could not
reach the shelf, or a reasonable modification to a self-service
policy for an individual who lacked the ability to grasp the
item. As explained above, auxiliary aids and services are
those aids and services required to provide effective com-
munications. Other forms of assistance are more appropri-
ately addressed by other provisions of the final rule.

"Complete complaint." "Complete complaint" is defined to
include all the information necessary to enable the Federal
agency designated under subpart G as responsible for inves-
tigation of a complaint to initiate its investigation.

"Current illegal use of drugs." The phrase "current illegal
use of drugs" is used in §35.131. Its meaning is discussed
in the preamble for that section.

"Designated agency." The term "designated agency" is
used to refer to the Federal agency designated under subp-
art G of this rule as responsible for carrying out the adminis-
trative enforcement responsibilities established by subpart
F of the rule.

"Disability." The definition of the term "disability" is the
same as the definition in the title III regulation codified at
28 CFR Part 36. It is comparable to the definition of the
term "individual with handicaps" in section 7(8) of the
Rehabilitation Act and section 802(h) of the Fair Housing
Act. The Education and Labor Committee report makes
clear that the analysis of the term "individual with handi-
caps" by the Department of Health, Education, and Welfare
(HEW) in its regulations implementing section 504 (42 FR
22685 (May 4, 1977)) and the analysis by the Department
of Housing and Urban Development in its regulation imple-
menting the Fair Housing Amendments Act of 1988 (54
FR 3232 (Jan. 23, 1989)) should also apply fully to the term
"disability" (Education and Labor report at 50).

The use of the term "disability" instead of "handicap" and
the term "individual with a disability" instead of "individ-
ual with handicaps" represents an effort by Congress to
make use of up-to-date, currently accepted terminology. As
with racial and ethnic epithets, the choice of terms to apply
to a person with a disability is overlaid with stereotypes,
patronizing attitudes, and other emotional connotations.
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Many individuals with disabilities, and organizations rep-
resenting such individuals, object to the use of such terms
as "handicapped person" or "the handicapped." In other
recent legislation, Congress also recognized this shift in ter-
minology, e.g., by changing the name of the National Coun-
cil on the Handicapped to the National Council on Disability
(Pub. L. 100-630).

In enacting the Americans with Disabilities Act, Congress
concluded that it was important for the current legislation
to use terminology most in line with the sensibilities of most
Americans with disabilities. No change in definition or
substance is intended nor should one be attributed to this
change in phraseology.

The term "disability" means, with respect to an indi-
vidual

(A) A physical or mental impairment that substantially
limits one or more of the major life activities of such indi-
vidual;

(B) A record of such an impairment; or
(C) Being regarded as having such an impairment.
If an individual meets any one of these three tests, he or

she is considered to be an individual with a disability for
purposes of coverage under the Americans with Disabilities
Act.

Congress adopted this same basic definition of "disability,"
first used in the Rehabilitation Act of 1973 and in the Fair
Housing Amendments Act of 1988, for a number of reasons.
First, it has worked well since it was adopted in 1974.
Second, it would not be possible to guarantee comprehensive-
ness by providing a list of specific disabilities, especially
because new disorders may be recognized in the future, as
they have since the definition was first established in 1974.

Test AA physical or mental impairment that substan-
tially limits one or more of the major life activities of such
individual

Physical or mental impairment. Under the first test, an
individual must have a physical or mental impairment. As
explained in paragraph (1)(i) of the definition, "impairment"
means any physiological disorder or condition, cosmetic dis-
figurement, or anatomical loss affecting one or more of the
following body systems: neurological; musculoskeletal; spe-
cial sense organs (which would include speech organs that
are not respiratory such as vocal cords, soft palate, tongue,
etc.); respiratory, including speech organs; cardiovascular;
reproductive; digestive; genitourinary; hemic and lym-
phatic; skin; and endocrine. It also means any mental or
psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific
learning disabilities. This list closely tracks the one used
in the regulations for section 504 of the Rehabilitation Act
of 1973 (see, e.g., 45 CFR 84.3(j)(2)(i)).

Many commenters asked that "traumatic brain injury" be
added to the list in paragraph (1)(i). Traumatic brain injury
is already included because it is a physiological condition
affecting one of the listed body systems, i.e., "neurological."
Therefore, it was unnecessary to add the term to the regula-

tion, which only provides representative examples of physi-
ological disorders.

It is not possible to include a list of all the specific condi-
tions, contagious and noncontagious diseases, or infections
that would constitute physical or mental impairments
because of the difficulty of ensuring the comprehensiveness
of such a list, particularly in light of the fact that other
conditions or disorders may be identified in the future.
However, the list of examples in paragraph (1)(ii) of the
definition includes: orthopedic, visual, speech and hearing
impairments, cerebral palsy, epilepsy, muscular dystrophy,
multiple sclerosis, cancer, heart disease, diabetes, mental
retardation, emotional illness, specific learning disabilities,
HIV disease (symptomatic or asymptomatic), tuberculosis,
drug addiction, and alcoholism. The phrase "symptomatic
or asymptomatic" was inserted in the final rule after "HIV
disease" in response to commenters who suggested the clari-
fication was necessary.

The examples of "physical or mental impairments" in
paragraph (1)(ii) are the same as those contained in many
section 504 regulations, except for the addition of the phrase
"contagious and noncontagious" to describe the types of
diseases and conditions included, and the addition of "HIV
disease (symptomatic or asymptomatic)" and "tuberculosis"
to the list of examples. These additions are based on the
committee reports, caselaw, and official legal opinions
interpreting section 504. In School Board of Nassau County
v. Arline, 480 U.S. 273 (1987), a case involving an individ-
ual with tuberculosis, the Supreme Court held that people
with contagious diseases are entitled to the protections
afforded by section 504. Following the Arline decision, this
Department's Office of Legal Counsel issued a legal opinion
that concluded that symptomatic HIV disease is an impair-
ment that substantially limits a major life activity; there-
fore it has been included in the definition of disability under
this part. The opinion also concluded that asymptomatic HIV
disease is an impairment that substantially limits a major
life activity, either because of its actual effect on the individ-
ual with HIV disease or because the reactions of other people
to individuals with HIV disease cause such individuals to
be treated as though they are disabled. See Memorandum
from Douglas W Kmiec, Acting Assistant Attorney Gen-
eral, Office of Legal Counsel, Department of Justice, to
Arthur B. Culvahouse, Jr., Counsel to the President (Sept.
27, 1988), reprinted in Hearings on S. 933, the Americans
with Disabilities Act, Before the Subcomm. on the Handi-
capped of the Senate Comm. on Labor and Human Resources,
101st. Cong., 1st Sess. 346 (1989).

Paragraph (1)(iii) states that the phrase "physical or men-
tal impairment" does not include homosexuality or bisexu-
ality. These conditions were never considered impairments
under other Federal disability laws. Section 511(a) of the
statute makes clear that they are likewise not to be consid-
ered impairments under the Americans with Disabilities
Act.

Physical or mental impairment does not include simple
physical characteristics, such as blue eyes or black hair.
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Nor does it include environmental, cultural, economic, or
other disadvantages, such as having a prison record, or
being poor. Nor is age a disability. Similarly, the definition
does not include common personality traits such as poor
judgment or a quick temper where these are not symptoms
of a mental or psychological disorder. However, a person
who has these characteristics and also has a physical or
mental impairment may be considered as having a disabil-
ity for purposes of the Americans with Disabilities Act based
on the impairment.

Substantial limitation of a major life activity. Under Test
A, the impairment must be one that "substantially limits
a major life activity." Major life activities include such things
as caring for one's self, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and
working.

For example, a person who is paraplegic is substantially
limited in the major life activity of walking, a person who
is blind is substantially limited in the major life activity of
seeing, and a person who is mentally retarded is substan-
tially limited in the major life activity of learning. A person
with traumatic brain injury is substantially limited in the
major life activities of caring for one's self, learning, and
working because of memory deficit, confusion, contextual dif-
ficulties, and inability to reason appropriately.

A person is considered an individual with a disability for
purposes of lbst A, the first prong of the definition, when
the individual's important life activities are restricted as to
the conditions, manner, or duration under which they can be
performed in comparison to most people. A person with a
minor, trivial impairment, such as a simple infected finger,
is not impaired in a major life activity. A person who can
walk for 10 miles continuously is not substantially limited
in walking merely because, on the eleventh mile, he or she
begins to experience pain, because most people would not
be able to walk eleven miles without experiencing some
discomfort.

The Department received many comments on the proposed
rule's inclusion of the word "temporary" in the definition
of "disability." The preamble indicated that impairments are
not necessarily excluded from the definition of "disability"
simply because they are temporary, but that the duration,
or expected duration, of an impairment is one factor that
may properly be considered in determining whether the
impairment substantially limits a major life activity. The
preamble recognized, however, that temporary impairments,
such as a broken leg, are not commonly regarded as disabili-
ties, and only in rare circumstances would the degree of the
limitation and its expected duration be substantial. Never-
theless, many commenters objected to inclusion of the word
"temporary" both because it is not in the statute and
because it is not contained in the definition of "disability"
set forth in the title I regulations of the Equal Employment
Opportunity Commission (EEOC). The word "temporary"
has been deleted from the final rule to conform with the
statutory language.

The question of whether a temporary impairment is a
disability must be resolved on a case-by-case basis, taking

into consideration both the duration (or expected duration)
of the impairment and the extent to which it actually limits
a major life activity of the affected individual.

The question of whether a person has a disability should
be assessed without regard to the availability of mitigating
measures, such as reasonable modifications or auxiliary aids
and services. For example, a person with hearing loss is
substantially limited in the major life activity of hearing,
even though the loss may be improved through the use of
a hearing aid. Likewise, persons with impairments, such as
epilepsy or diabetes, that substantially limit a major life
activity, are covered under the first prong of the definition
of disability, even if the effects of the impairment are con-
trolled by medication.

Many commenters asked that environmental illness (also
known as multiple chemical sensitivity) as well as allergy
to cigarette smoke be recognized as disabilities. The Depart-
ment, however, declines to state categorically that these
types of allergies or sensitivities are disabilities, because
the determination as to whether an impairment is a disabil-
ity depends on whether, given the particular circumstances
at issue, the impairment substantially limits one or more
major life activities (or has a history of, or is regarded as
having such an effect).

Sometimes respiratory or neurological functioning is so
severely affected that an individual will satisfy the require-
ments to be considered disabled under the regulation. Such
an individual would be entitled to all of the protections
afforded by the Act and this part. In other cases, individuals
may be sensitive to environmental elements or to smoke
but their sensitivity will not rise to the level needed to
constitute a disability. For example, their major life activity
of breathing may be somewhat, but not substantially,
impaired. In such circumstances, the individuals are not
disabled and are not entitled to the protections of the statute
despite their sensitivity to environmental agents.

In sum, the determination as to whether allergies to ciga-
rette smoke, or allergies or sensitivities characterized by
the commenters as environmental illness are disabilities
covered by the regulation must be made using the same
case-by-case analysis that is applied to all other physical or
mental impairments. Moreover, the addition of specific reg-
ulatory provisions relating to environmental illness in the
final rule would be inappropriate at this time pending
future consideration of the issue by the Architectural and
Transportation Barriers Compliance Board, the Environ-
mental Protection Agency, and the Occupational Safety and
Health Administration of the Department of Labor.

Test BA record of such an impairment
This test is intended to cover those who have a record of

an impairment. As explained in paragraph (3) of the rule's
definition of disability, this includes a person who has a
history of an impairment that substantially limited a major
life activity, such as someone who has recovered from an
impairment. It also includes persons who have been mis-
classified as having an impairment.

9 2
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This provision is included in the definition in part to pro-
tect individuals who have recovered from a physical or
mental impairment that previously substantially limited
them in a major life activity. Discrimination on the basis
of such a past impairment is prohibited. Frequently occur-
ring examples of the first group (those who have a history
of an impairment) are persons with histories of mental or
emotional illness, heart disease, or cancer; examples of the
second group (those who have been misclassified as having
an impairment) are persons who have been misclassified
as having mental retardation or mental illness.

Test CBeing regarded as having such an impairment
This test, as contained in paragraph (4) of the definition,

is intended to cover persons who are treated by a public
entity as having a physical or mental impairment that sub-
stantially limits a major life activity. It applies when a
person is treated as if he or she has an impairment that
substantially limits a major life activity, regardless of
whether that person has an impairment.

The Americans with Disabilities Act uses the same
"regarded as" test set forth in the regulations implementing
section 504 of the Rehabilitation Act. See, e.g., 28 CFR
42.540(k)(2)(iv), which provides:

(iv) "Is regarded as having an impairment" means (A)
Has a physical or mental impairment that does not
substantially limit major life activities but that is
treated by a recipient as constituting such a limitation;
(B) Has a physical or mental impairment that substan-
tially limits major life activities only as a result of the
attitudes of others toward such impairment; or (C) Has
none of the impairments defined in paragraph (k)(2)(i)
of this section but is treated by a recipient as having
such an impairment.

The perception of the covered entity is a key element of
this test. A person who perceives himself or herself to have
an impairment, but does not have an impairment, and is
not treated as if he or she has an impairment, is not pro-
tected under this test.

A person would be covered under this test if a public entity
refused to serve the person because it perceived that the
person had an impairment that limited his or her enjoyment
of the goods or services being offered.

For example, persons with severe burns often encounter
discrimination in community activities, resulting in sub-
stantial limitation of major life activities. These persons
would be covered under this test based on the attitudes of
others towards the impairment, even if they did not view
themselves as "impaired."

The rationale for this third test, as used in the Rehabilita-
tion Act of 1973, was articulated by the Supreme Court in
Arline, 480 U.S. 273 (1987). The Court noted that although
an individual may have an impairment that does not in
fact substantially limit a major life activity, the reaction of
others may prove just as disabling. "Such an impairment
might not diminish a person's physical or mental capabili-
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ties, but could nevertheless substantially limit that per-
son's ability to work as a result of the negative reactions of
others to the impairment." Id. at 283. The Court concluded
that, by including this test in the Rehabilitation Act's defini-
tion, "Congress acknowledged that society's accumulated
myths and fears about disability and diseases are as handi-
capping as are the physical limitations that flow from
actual impairment." Id. at 284.

Thus, a person who is denied services or benefits by a
public entity because of myths, fears, and stereotypes asso-
ciated with disabilities would be covered under this third
test whether or not the person's physical or mental condi-
tion would be considered a disability under the first or second
test in the definition.

If a person is refused admittance on the basis of an actual
or perceived physical or mental condition, and the public
entity can articulate no legitimate reason for the refusal
(such as failure to meet eligibility criteria), a perceived
concern about admitting persons with disabilities could be
inferred and the individual would qualify for coverage
under the "regarded as" test. A person who is covered
because of being regarded as having an impairment is not
required to show that the public entity's perception is inaccu-
rate (e.g., that he will be accepted by others) in order to
receive benefits from the public entity.

Paragraph (5) of the definition lists certain conditions that
are not included within the definition of "disability." The
excluded conditions are: transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism, gender identity dis-
orders not resulting from physical impairments, other sex-
ual behavior disorders, compulsive gambling, kleptomania,
pyromania, and psychoactive substance use disorders result-
ing from current illegal use of drugs. Unlike homosexuality
and bisexuality, which are not considered impairments
under either section 504 or the Americans with Disabilities
Act (see the definition of "disability," paragraph (1)(iv)), the
conditions listed in paragraph (5), except for transvestism,
are not necessarily excluded as impairments under section
504. (Transvestism was excluded from the definition of dis-
ability for section 504 by the Fair Housing Amendments
Act of 1988, Pub. L. 100-430, section 6(b)).

"Drug." The definition of the term "drug" is taken from
section 510(d)(2) of the ADA.

"Facility." "Facility" means all or any portion of buildings,
structures, sites, complexes, equipment, rolling stock or
other conveyances, roads, walks, passageways, parking lots,
or other real or personal property, including the site where
the building, property, structure, or equipment is located. It
includes both indoor and outdoor areas where human-con-
structed improvements, structures, equipment, or property
have been added to the natural environment.

Commenters raised questions about the applicability of
this part to activities operated in mobile facilities, such as
bookmobiles or mobile health screening units. Such activi-
ties would be covered by the requirement for program acces-
sibility in §35.150, and would be included in the definition
of "facility" as "other real or personal property," although
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standards for new construction and alterations of such facili-
ties are not yet included in the accessibility standards
adopted by §35.151. Sections 35.150 and 35.151 specifically
address the obligations of public entities to ensure accessi-
bility by providing curb ramps at pedestrian walkways.

"Historic preservation programs" and "Historic proper-
ties" are defined in order to aid in the interpretation of
§35.150(a)(2) and (b)(2), which relate to accessibility of his-

toric preservation programs, and §35.151(d), which relates
to the alteration of historic properties.

"Illegal use of drugs." The definition of "illegal use of
drugs" is taken from section 510(d)(1) of the Act and clari-
fies that the term includes the illegal use of one or more
drugs.

"Individual with a disability" means a person who has a
disability but does not include an individual who is cur-
rently illegally using drugs, when the public entity acts on
the basis of such use. The phrase "current illegal use of
drugs" is explained in §35.131.

"Public entity." The term "public entity" is defined in accor-
dance with section 201(1) of the ADA as any State or local
government; any department, agency, special purpose dis-
trict, or other instrumentality of a State or States or local
government; or the National Railroad Passenger Corpora-
tion, and any commuter authority (as defined in section
103(8) of the Rail Passenger Service Act).

"Qualified individual with a disability." The definition of
"qualified individual with a disability" is taken from sec-
tion 201(2) of the Act, which is derived from the definition
of "qualified handicapped person" in the Department of
Health and Human Services' regulation implementing sec-
tion 504 (45 CFR §84.3(k)). It combines the definition at
45 CFR 84.3(k)(1) for employment ("a handicapped person
who, with reasonable accommodation, can perform the
essential functions of the job in question") with the definition
for other services at 45 CFR 84.3(k)(4) ("a handicapped person
who meets the essential eligibility requirements for the
receipt of such services").

Some commenters requested clarification of the term
"essential eligibility requirements." Because of the variety
of situations in which an individual's qualifications will be
at issue, it is not possible to include more specific criteria in
the definition. The "essential eligibility requirements" for
participation in some activities covered under this part
may be minimal. For example, most public entities provide
information about their operations as a public service to
anyone who requests it. In such situations, the only "eligibil-
ity requirement" for receipt of such information would be the
request for it. Where such information is provided by tele-
phone, even the ability to use a voice telephone is not an
"essential eligibility requirement," because §35.161 requires
a public entity to provide equally effective telecommunica-
tion systems for individuals with impaired hearing or
speech.

For other activities, identification of the "essential eligibil-
ity requirements" may be more complex. Where questions of
safety are involved, the principles established in §36.208 of

the Department's regulation implementing title III of the
ADA, to be codified at 28 CFR Part 36, will be applicable.
That section implements section 302(b)(3) of the Act, which
provides that a public accommodation is not required to
permit an individual to participate in or benefit from the
goods, services, facilities, privileges, advantages and accom-
modations of the public accommodation, if that individual
poses a direct threat to the health or safety of others.

A "direct threat" is a significant risk to the health or safety
of others that cannot be eliminated by a modification of
policies, practices, or procedures, or by the provision of auxil-
iary aids or services. In School Board of Nassau County v.
Arline, 480 U.S. 273 (1987), the Supreme Court recognized
that there is a need to balance the interests of people with
disabilities against legitimate concerns for public safety.
Although persons with disabilities are generally entitled to
the protection of this part, a person who poses a significant
risk to others will not be "qualified," if reasonable modifica-
tions to the public entity's policies, practices, or procedures
will not eliminate that risk.

The determination that a person poses a direct threat to
the health or safety of others may not be based on general-
izations or stereotypes about the effects of a particular dis-
ability. It must be based on an individualized assessment,
based on reasonable judgment that relies on current medical
evidence or on the best available objective evidence, to
determine: the nature, duration, and severity of the risk;
the probability that the potential injury will actually occur;
and whether reasonable modifications of policies, practices,
or procedures will mitigate the risk. This is the test estab-
lished by the Supreme Court in Arline. Such an inquiry is
essential if the law is to achieve its goal of protecting disa-
bled individuals from discrimination based on prejudice, ste-
reotypes, or unfounded fear, while giving appropriate
weight to legitimate concerns, such as the need to avoid
exposing others to significant health and safety risks. Mak-
ing this assessment will not usually require the services of
a physician. Sources for medical knowledge include guid-
ance from public health authorities, such as the U.S. Public
Health Service, the Centers for Disease Control, and the
National Institutes of Health, including the National Insti-
tute of Mental Health.

"Qualified interpreter." The Department received substan-
tial comment regarding the lack of a definition of "qualified
interpreter." The proposed rule defined auxiliary aids and
services to include the statutory term, "qualified interpret-
ers" ( §35.104), but did not define it. Section 35.160 requires
the use of auxiliary aids including qualified interpreters
and commenters stated that a lack of guidance on what the
term means would create confusion among those trying to
secure interpreting services and often result in less than
effective communication.

Many commenters were concerned that, without clear
guidance on the issue of "qualified" interpreter, the rule
would be interpreted to mean "available, rather than quali-
fied" interpreters. Some claimed that few public entities
would understand the difference between a qualified inter-
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preter and a person who simply knows a few signs or how
to fingerspell.

In order to clarify what is meant by "qualified interpreter"
the Department has added a definition of the term to the final
rule. A qualified interpreter means an interpreter who is
able to interpret effectively, accurately, and impartially
both receptively and expressively, using any necessary spe-
cialized vocabulary. This definition focuses on the actual
ability of the interpreter in a particular interpreting context
to facilitate effective communication between the public
entity and the individual with disabilities.

Public comment also revealed that public entities have at
times asked persons who are deaf to provide family mem-
bers or friends to interpret. In certain circumstances, not-
withstanding that the family member of friend is able to
interpret or is a certified interpreter, the family member or
friend may not be qualified to render the necessary interpreta-
tion because of factors such as emotional or personal involve-
ment or considerations of confidentiality that may
adversely affect the ability to interpret "effectively, accu-
rately, and impartially."

The definition of "qualified interpreter" in this rule does
not invalidate or limit standards for interpreting services
of any State or local law that are equal to or more stringent
than those imposed by this definition. For instance, the
definition would not supersede any requirement of State law
for use of a certified interpreter in court proceedings.

"Section 504." The Department added a definition of "sec-
tion 504" because the term is used extensively in subpart F
of this part.

"State." The definition of "State" is identical to the statu-
tory definition in section 3(3) of the ADA.

§35.105 Self-evaluation.

Section 35.105 establishes a requirement, based on the
section 504 regulations for federally assisted and federally
conducted programs, that a public entity evaluate its current
policies and practices to identify and correct any that are
not consistent with the requirements of this part. As noted
in the discussion of §35.102, activities covered by the
Department of Transportation's regulation implementing
subtitle B of title II are not required to be included in the
self-evaluation required by this section.

Experience has demonstrated the self-evaluation process
to be a valuable means of establishing a working relation-
ship with individuals with disabilities, which has promoted
both effective and efficient implementation of section 504.
The Department expects that it will likewise be useful to
public entities newly covered by the ADA.

All public entities are required to do a self-evaluation.
However, only those that employ 50 or more persons are
required to maintain the self-evaluation on file and make
it available for public inspection for three years. The num-
ber 50 was derived from the Department of Justice's section
504 regulations for federally assisted programs, 28 CFR
42.505(c). The Department received comments critical of this
limitation, some suggesting the requirement apply to all pub-
lic entities and others suggesting that the number be
changed from 50 to 15. The final rule has not been changed.

Although many regulations implementing section 504 for
federally assisted programs do use 15 employees as the cut-
off for this record-keeping requirement, the Department
believes that it would be inappropriate to extend it to those
smaller public entities covered by this regulation that do
not receive Federal financial assistance. This approach has
the benefit of minimizing paperwork burdens on small enti-
ties.

Paragraph (d) provides that the self-evaluation required
by this section shall apply only to programs not subject to
section 504 or those policies and practices, such as those
involving communications access, that have not already
been included in a self-evaluation required under an existing
regulation implementing section 504. Because most self-
evaluations were done from five to twelve years ago, how-
ever, the Department expects that a great many public
entities will be reexamining all of their policies and pro-
grams. Programs and functions may have changed, and
actions that were supposed to have been taken to comply
with section 504 may not have been fully implemented or
may no longer be effective. In addition, there have been
statutory amendments to section 504 which have changed
the coverage of section 504, particularly the Civil Rights
Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28
(1988), which broadened the definition of a covered "program
or activity."

Several commenters suggested that the Department clar-
ify public entities' liability during the one-year period for
compliance with the self-evaluation requirement. The self-
evaluation requirement does not stay the effective date of
the statute nor of this part. Public entities are, therefore,
not shielded from discrimination claims during that time.

Other commenters suggested that the rule requirethat
every self-evaluation include an examination of training
efforts to assure that individuals with disabilities are not
subjected to discrimination because of insensitivity, partic-
ularly in the law enforcement area. Although the Depart-
ment has not added such a specific requirement to the rule,
it would be appropriate for public entities to evaluate train-
ing efforts because, in many cases, lack of training leads
to discriminatory practices, even when the policies in place
are nondiscriminatory.

§35.106 Notice.

Section 35.106 requires a public entity to disseminate suf-
ficient information to applicants, participants, beneficiar-
ies, and other interested persons to inform them of the rights
and protections afforded by the ADA and this regulation.
Methods of providing this information include, for example,
the publication of information in handbooks, manuals, and
pamphlets that are distributed to the public to describe a
public entity's programs and activities; the display of infor-
mative posters in service centers and other public places; or
the broadcast of information by television or radio. In pro-
viding the notice, a public entity must comply with the
requirements for effective communication in §35.160. The
preamble to that section gives guidance on how to effectively
communicate with individuals with disabilities.
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§35.107 Designation of responsible employee and adoption
of grievance procedures.

Consistent with §35.105, Self-evaluation, the final rule
requires that public entities with 50 or more employees
designate a responsible employee and adopt grievance proce-
dures. Most of the commenters who suggested that the
requirement that self-evaluation be maintained on file for
three years not be limited to those employing 50 or more
persons made a similar suggestion concerning §35.107. Com-
menters recommended either that all public entities be
subject to section 35.107, or that "50 or more persons" be
changed to "15 or more persons." As explained in the discus-
sion of §35.105, the Department has not adopted this sugges-
tion.

The requirement for designation of an employee responsi-
ble for coordination of efforts to carry out responsibilities
under this part is derived from the HEW regulation imple-
menting section 504 in federally assisted programs. The
requirement for designation of a particular employee and
dissemination of information about how to locate that
employee helps to ensure that individuals dealing with large
agencies are able to easily find a responsible person who
is familiar with the requirements of the Act and this part
and can communicate those requirements to other individ-
uals in the agency who may be unaware of their responsibili-
ties. This paragraph in no way limits a public entity's obli-
gation to ensure that all of its employees comply with the
requirements of this part, but it ensures that any failure
by individual employees can be promptly corrected by the
designated employee.

Section 35.107(b) requires public entities with 50 or more
employees to establish grievance procedures for resolving
complaints of violations of this part. Similar requirements
are found in the section 504 regulations for federally
assisted programs (see, e.g., 45 CFR 84.7(b)). The rule, like
the regulations for federally assisted programs, provides
for investigation and resolution of complaints by a Federal
enforcement agency. It is the view of the Department that
public entities subject to this part should be required to
establish a mechanism for resolution of complaints at the
local level without requiring the complainant to resort to
the Federal complaint procedures established under subp-
art F. Complainants would not, however, be required to
exhaust the public entity's grievance procedures before fil-
ing a complaint under subpart F. Delay in filing the com-
plaint at the Federal level caused by pursuit of the remedies
available under the grievance procedure would generally be
considered good cause for extending the time allowed for
filing under §35.170(b).

Subpart BGeneral Requirements

§35.130 General prohibitions against discrimination.

The general prohibitions against discrimination in the
rule are generally based on the prohibitions in existing
regulations implementing section 504 and, therefore, are

already familiar to State and local entities covered by sec-
tion 504. In addition, §35.130 includes a number of provis-
ions derived from title III of the Act that are implicit to a
certain degree in the requirements of regulations imple-
menting section 504.

Several commenters suggested that this part should
include the section of the proposed title III regulation that
implemented section 309 of the Act, which requires that
courses and examinations related to applications, licens-
ing, certification, or credentialing be provided in an accessi-
ble place and manner or that alternative accessible
arrangements be made. The Department has not adopted
this suggestion. The requirements of this part, including
the general prohibitions of discrimination in this section,
the program access requirements of subpart D, and the
communications requirements of subpart E, apply to courses
and examinations provided by public entities. The Depart-
ment considers these requirements to be sufficient to ensure
that courses and examinations administered by public enti-
ties meet the requirements of section 309. For example, a
public entity offering an examination must ensure that
modifications of policies, practices, or procedures or the pro-
vision of auxiliary aids and services furnish the individual
with a disability an equal opportunity to demonstrate his
or her knowledge or ability. Also, any examination specially
designed for individuals with disabilities must be offered as
often and in as timely a manner as are other examinations.
Further, under this part, courses and examinations must be
offered in the most integrated setting appropriate. The
analysis of §35.130(d) is relevant to this determination.

A number of commenters asked that the regulation be
amended to require training of law enforcement personnel
to recognize the difference between criminal activity and
the effects of seizures or other disabilities such as mental
retardation, cerebral palsy, traumatic brain injury, mental
illness, or deafness. Several disabled commenters gave per-
sonal statements about the abuse they had received at the
hands of law enforcement personnel. Two organizations
that commented cited the Judiciary report at 50 as authority
to require law enforcement training.

The Department has not added such a training require-
ment to the regulation. Discriminatory arrests and brutal
treatment are already unlawful police activities. The gen-
eral regulatory obligation to modify policies, practices, or
procedures requires law enforcement to make changes in
policies that result in discriminatory arrests or abuse of
individuals with disabilities. Under this section law enforce-
ment personnel would be required to make appropriate
efforts to determine whether perceived strange or disruptive
behavior or unconsciousness is the result of a disability.
The Department notes that a number of States have
attempted to address the problem of arresting disabled per-
sons for noncriminal conduct resulting from their disability
through adoption of the Uniform Duties to Disabled Per-
sons Act, and encourages other jurisdictions to consider that
approach.

Paragraph (a) restates the nondiscrimination mandate of
section 202 of the ADA. The remaining paragraphs in
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§35.130 establish the general principles for analyzing
whether any particular action of the public entity violates
this mandate.

Paragraph (b) prohibits overt denials of equal treatment
of individuals with disabilities. A public entity may not
refuse to provide an individual with a disability with an
equal opportunity to participate in or benefit from its pro-
gram simply because the person has a disability.

Paragraph (b)(1)(i) provides that it is discriminatory to
deny a person with a disability the right to participate in
or benefit from the aid, benefit, or service provided by a
public entity. Paragraph (b)(1)(ii) provides that the aids,
benefits, and services provided to persons with disabilities
must be equal to those provided to others, and paragraph
(b)(1)(iii) requires that the aids, benefits, or services provided
to individuals with disabilities must be as effective in
affording equal opportunity to obtain the same result, to
gain the same benefit, or to reach the same level of achieve-
ment as those provided to others. These paragraphs are
taken from the regulations implementing section 504 and
simply restate principles long established under section 504.

Paragraph (b)(1)(iv) permits the public entity to develop
separate or different aids, benefits, or services when neces-
sary to provide individuals with disabilities with an equal
opportunity to participate in or benefit from the public
entity's programs or activities, but only when necessary to
ensure that the aids, benefits, or services are as effective as
those provided to others. Paragraph (b)(1)(iv) must be read
in conjunction with paragraphs (b)(2), (d), and (e). Even
when separate or different aids, benefits, or services would
be more effective, paragraph (b)(2) provides that a qualified
individual with a disability still has the right to choose to
participate in the program that is not designed to accommo-
date individuals with disabilities. Paragraph (d) requires
that a public entity administer services, programs, and
activities in the most integrated setting appropriate to the
needs of qualified individuals with disabilities.

Paragraph (b)(2) specifies that, notwithstanding the exis-
tence of separate or different programs or activities pro-
vided in accordance with this section, an individual with a
disability shall not be denied the opportunity to participate
in such programs or activities that are not separate or differ-
ent. Paragraph (e), which is derived from section 501(d) of
the Americans with Disabilities Act, states that nothing in
this part shall be construed to require an individual with
a disability to accept an accommodation, aid, service, oppor-
tunity, or benefit that he or she chooses not to accept.

Taken together, these provisions are intended to prohibit
exclusion and segregation of individuals with disabilities
and the denial of equal opportunities enjoyed by others,
based on, among other things, presumptions, patronizing
attitudes, fears, and stereotypes about individuals with disa-
bilities. Consistent with these standards, public entities
are required to ensure that their actions are based on facts
applicable to individuals and not on presumptions as to
what a class of individuals with disabilities can or cannot
do.

Integration is fundamental to the purposes of the Ameri-
cans with Disabilities Act. Provision of segregated accom-
modations and services relegates persons with disabilities
to second-class status. For example, it would be a violation
of this provision to require persons with disabilities to eat
in the back room of a government cafeteria or to refuse to
allow a person with a disability the full use of recreation or
exercise facilities because of stereotypes about the person's
ability to participate.

Many commenters objected to proposed paragraphs
(b)(1)(iv) and (d) as allowing continued segregation of indi-
viduals with disabilities. The Department recognizes that
promoting integration of individuals with disabilities into
the mainstream of society is an important objective of the
ADA and agrees that, in most instances, separate programs
for individuals with disabilities will not be permitted. Never-
theless, section 504 does permit separate programs in lim-
ited circumstances, and Congress clearly intended the regu-
lations issued under title II to adopt the standards of section
504. Furthermore, Congress included authority for separate
programs in the specific requirements of title III of the Act.
Section 302(b)(1)(A)(iii) of the Act provides for separate ben-
efits in language similar to that in §35.130(b)(1)(iv), and
section 302(b)(1)(B) includes the same requirement for "the
most integrated setting appropriate" as in §35.130(d).

Even when separate programs are permitted, individuals
with disabilities cannot be denied the opportunity to partic-
ipate in programs that are not separate or different. This is
an important and overarching principle of the Americans
with Disabilities Act. Separate, special, or different pro-
grams that are designed to provide a benefit to persons
with disabilities cannot be used to restrict the participation
of persons with disabilities in general, integrated activities.

For example, a person who is blind may wish to decline
participating in a special museum tour that allows persons
to touch sculptures in an exhibit and instead tour the exhibit
at his or her own pace with the museum's recorded tour. It
is not the intent of this section to require the person who is
blind to avail himself or herself of the special tour. Modified
participation for persons with disabilities must be a choice,
not a requirement.

In addition, it would not be a violation of this section for
a public entity to offer recreational programs specially
designed for children with mobility impairments. However,
it would be a violation of this section if the entity then
excluded these children from other recreational services for
which they are qualified to participate when these services
are made available to nondisabled children, or if the entity
required children with disabilities to attend only desig-
nated programs.

Many commenters asked that the Department clarify a
public entity's obligations within the integrated program
when it offers a separate program but an individual with a
disability chooses not to participate in the separate pro-
gram. It is impossible to make a blanket statement as to
what level of auxiliary aids or modifications would be
required in the integrated program. Rather, each situation
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must be assessed individually. The starting point is to ques-
tion whether the separate program is in fact necessary or
appropriate for the individual. Assuming the separate pro-
gram would be appropriate for a particular individual, the
extent to which that individual must be provided with mod-
ifications in the integrated program will depend not only on
what the individual needs but also on the limitations and
defenses of this part. For example, it may constitute an
undue burden for a public accommodation, which provides
a full-time interpreter in its special guided tour for individu-
als with hearing impairments, to hire an additional inter-
preter for those individuals who choose to attend the inte-
grated program. The Department cannot identify categori-
cally the level of assistance or aid required in the integrated
program.

Paragraph (b)(1)(v) provides that a public entity may not
aid or perpetuate discrimination against a qualified indi-
vidual with a disability by providing significant assistance
to an agency, organization, or person that discriminates on
the basis of disability in providing any aid, benefit, or service
to beneficiaries of the public entity's program. This paragraph
is taken from the regulations implementing section 504 for
federally assisted programs.

Paragraph (b)(1)(vi) prohibits the public entity from deny-
ing a qualified individual with a disability the opportunity
to participate as a member of a planning or advisory board.

Paragraph (b)(1)(vii) prohibits the public entity from lim-
iting a qualified individual with a disability in the enjoy-
ment of any right, privilege, advantage, or opportunity
enjoyed by others receiving any aid, benefit, or service.

Paragraph (b)(3) prohibits the public entity from utilizing
criteria or methods of administration that deny individuals
with disabilities access to the public entity's services, pro-
grams, and activities or that perpetuate the discrimination
of another public entity, if both public entities are subject
to common administrative control or are agencies of the same
State. The phrase "criteria or methods of administration"
refers to official written policies of the public entity and to
the actual practices of the public entity. This paragraph
prohibits both blatantly exclusionary policies or practices
and nonessential policies and practices that are neutral on
their face, but deny individuals with disabilities an effec-
tive opportunity to participate. This standard is consistent
with the interpretation of section 504 by the U.S. Supreme
Court in Alexander v. Choate, 469 U.S. 287 (1985).

The Court in Choate explained that members of Congress
made numerous statements during passage of section 504
regarding eliminating architectural barriers, providing
access to transportation, and eliminating discriminatory
effects of job qualification procedures. The Court then noted:
"These statements would ring hollow if the resulting legis-
lation could not rectify the harms resulting from action that
discriminated by effect as well as by design." Id. at 297
(footnote omitted).

Paragraph (b)(4) specifically applies the prohibition enun-
ciated in §35.130(b)(3) to the process of selecting sites for
construction of new facilities or selecting existing facilities

to be used by the public entity. Paragraph (b)(4) does not
apply to construction of additional buildings at an existing
site.

Paragraph (b)(5) prohibits the public entity, in the selec-
tion of procurement contractors, from using criteria that sub-
ject qualified individuals with disabilities to discrimination
on the basis of disability.

Paragraph (b)(6) prohibits the public entity from discrimi-
nating against qualified individuals with disabilities on
the basis of disability in the granting of licenses or certifica-
tion. A person is a "qualified individual with a disability"
with respect to licensing or certification if he or she can meet
the essential eligibility requirements for receiving the
license or certification (see §35.104).

A number of commenters were troubled by the phrase
"essential eligibility requirements" as applied to State
licensing requirements, especially those for health care pro-
fessions. Because of the variety of types of programs to
which the definition of "qualified individual with a disabil-
ity" applies, it is not possible to use more specific language
in the definition. The phrase "essential eligibility require-
ments," however, is taken from the definitions in the regula-
tions implementing section 504, so caselaw under section
504 will be applicable to its interpretation. In Southeastern
Community College v. Davis, 442 U.S. 397, for example, the
Supreme Court held that section 504 does not require an
institution to "lower or effect substantial modifications of
standards to accommodate a handicapped person," 442 U.S.
at 413, and that the school had established that the plaintiff
was not "qualified" because she was not able to "serve the
nursing profession in all customary ways," id. Whether a
particular requirement is "essential" will, of course, depend
on the facts of the particular case.

In addition, the public entity may not establish require-
ments for the programs or activities of licensees or certified
entities that subject qualified individuals with disabilities
to discrimination on the basis of disability. For example, the
public entity must comply with this requirement when
establishing safety standards for the operations of licens-
ees. In that case the public entity must ensure that standards
that it promulgates do not discriminate against the employ-
ment of qualified individuals with disabilities in an imper-
missible manner.

Paragraph (b)(6) does not extend the requirements of the
Act or this part directly to the programs or activities of
licensees or certified entities themselves. The programs or
activities of licensees or certified entities are not them-
selves programs or activities of the public entity merely by
virtue of the license or certificate.

Paragraph (b)(7) is a specific application of the require-
ment under the general prohibitions of discrimination that
public entities make reasonable modifications in policies,
practices, or procedures where necessary to avoid discrimi-
nation on the basis of disability. Section 302(b)(2)(A)(ii) of
the ADA sets out this requirement specifically for public
accommodations covered by title III of the Act, and the House
Judiciary Committee Report directs the Attorney General
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to include those specific requirements in the title II regula-
tion to the extent that they do not conflict with the regulations
implementing section 504. Judiciary report at 52.

Paragraph (b)(8), a new paragraph not contained in the
proposed rule, prohibits the imposition or application of
eligibility criteria that screen out or tend to screen out an
individual with a disability or any class of individuals with
disabilities from fully and equally enjoying any service, pro-
gram, or activity, unless such criteria can be shown to be
necessary for the provision of the service, program, or activ-
ity being offered. This prohibition is also a specific applica-
tion of the general prohibitions of discrimination and is
based on section 302(b)(2)(A)(i) of the ADA. It prohibits
overt denials of equal treatment of individuals with disabili-
ties, or establishment of exclusive or segregative criteria
that would bar individuals with disabilities from participa-
tion in services, benefits, or activities.

Paragraph (b)(8) also prohibits policies that unnecessarily
impose requirements or burdens on individuals with disa-
bilities that are not placed on others. For example, public
entities may not require that a qualified individual with a
disability be accompanied by an attendant. A public entity
is not, however, required to provide attendant care, or assis-
tance in toileting, eating, or dressing to individuals with
disabilities, except in special circumstances, such as where
the individual is an inmate of a custodial or correctional
institution.

In addition, paragraph (b)(8) prohibits the imposition of
criteria that "tend to" screen out an individual with a dis-
ability.

This concept, which is derived from current regulations
under section 504 (see, e.g., 45 CFR 84.13), makes it dis-
criminatory to impose policies or criteria that, while not
creating a direct bar to individuals with disabilities, indi-
rectly prevent or limit their ability to participate. For exam-
ple, requiring presentation of a driver's license as the sole
means of identification for purposes of paying by check would
violate this section in situations where, for example, individu-
als with severe vision impairments or developmental disa-
bilities or epilepsy are ineligible to receive a driver's license
and the use of an alternative means of identification, such
as another photo I.D. or credit card, is feasible.

A public entity may, however, impose neutral rules and
criteria that screen out, or tend to screen out, individuals
with disabilities if the criteria are necessary for the safe
operation of the program in question. Examples of safety
qualifications that would be justifiable in appropriate cir-
cumstances would include eligibility requirements for driv-
ers' licenses, or a requirement that all participants in a
recreational rafting expedition be able to meet a necessary
level of swimming proficiency. Safety requirements must be
based on actual risks and not on speculation, stereotypes,
or generalizations about individuals with disabilities.

Paragraph (c) provides that nothing in this part prohibits
a public entity from providing benefits, services, or advan-
tages to individuals with disabilities, or to a particular class
of individuals with disabilities, beyond those required by
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this part. It is derived from a provision in the section 504
regulations that permits programs conducted pursuant to
Federal statute or Executive order that are designed to bene-
fit only individuals with disabilities or a given class of
individuals with disabilities to be limited to those individu-
als with disabilities. Section 504 ensures that federally
assisted programs are made available to all individuals,
without regard to disabilities, unless the Federal program
under which the assistance is provided is specifically limited
to individuals with disabilities or a particular class of indi-
viduals with disabilities. Because coverage under this part
is not limited to federally assisted programs, paragraph (c)
has been revised to clarify that State and local governments
may provide special benefits, beyond those required by the
nondiscrimination requirements of this part, that are lim-
ited to individuals with disabilities or a particular class of
individuals with disabilities, without thereby incurring
additional obligations to persons without disabilities or to
other classes of individuals with disabilities.

Paragraphs (d) and (e), previously referred to in the discus-
sion of paragraph (b)(1)(iv), provide that the public entity
must administer services, programs, and activities in the
most integrated setting appropriate to the needs of quali-
fied individuals with disabilities, i.e., in a setting that
enables individuals with disabilities to interact with non-
disabled persons to the fullest extent possible, and that per-
sons with disabilities must be provided the option of declin-
ing to accept a particular accommodation.

Some commenters expressed concern that §35.130(e),
which states that nothing in the rule requires an individual
with a disability to accept special accommodations and ser-
vices provided under the ADA, could be interpreted to allow
guardians of infants or older people with disabilities to
refuse medical treatment for their wards. Section 35.130(e)
has been revised to make it clear that paragraph (e) is inap-
plicable to the concern of the commenters. A new paragraph
(e)(2) has been added stating that nothing in the regulation
authorizes the representative or guardian of an individual
with a disability to decline food, water, medical treatment,
or medical services for that individual. New paragraph (e)
clarifies that neither the ADA nor the regulation alters cur-
rent Federal law ensuring the rights of incompetent indi-
viduals with disabilities to receive food, water, and medical
treatment. See, e.g., Child Abuse Amendments of 1984 (42
U.S.C. 5106a(b)(10), 5106g(10)); Rehabilitation Act of 1973,
as amended (29 U.S.C. 794); the Developmentally Disabled
Assistance and Bill of Rights Act (42 U.S.C. 6042).

Sections 35.130(e)(1) and (2) are based on section 501(d)
of the ADA. Section 501(d) was designed to clarify that
nothing in the ADA requires individuals with disabilities
to accept special accommodations and services for individu-
als with disabilities that may segregate them:

The Committee added this section [501(d)] to clarify
that nothing in the ADA is intended to permit dis-
criminatory treatment on the basis of disability, even
when such treatment is rendered under the guise of
providing an accommodation, service, aid or benefit to
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the individual with disability. For example, a blind
individual may choose not to avail himself or herself
of the right to go to the front of a line, even if a
particular public accommodation has chosen to offer
such a modification of a policy for blind individuals.
Or, a blind individual may choose to decline to partici-
pate in a special museum tour that allows persons to
touch sculptures in an exhibit and instead tour the
exhibits at his or her own pace with the museum's
recorded tour.

Judiciary report at 71-72. The Act is not to be construed to
mean that an individual with disabilities must accept spe-
cial accommodations and services for individuals with disa-
bilities when that individual can participate in the regular
services already offered. Because medical treatment, includ-
ing treatment for particular conditions, is not a special
accommodation or service for individuals with disabilities
under section 501(d), neither the Act nor this part provides
affirmative authority to suspend such treatment. Section
501(d) is intended to clarify that the Act is not designed
to foster discrimination through mandatory acceptance of
special services when other alternatives are provided; this
concern does not reach to the provision of medical treatment
for the disabling condition itself.

Paragraph (t) provides that a public entity may not place
a surcharge on a particular individual with a disability, or
any group of individuals with disabilities, to cover any costs
of measures required to provide that individual or group
with the nondiscriminatory treatment required by the Act
or this part. Such measures may include the provision of
auxiliary aids or of modifications required to provide pro-
gram accessibility.

Several commenters asked for clarification that the costs
of interpreter services may not be assessed as an element
of "court costs." The Department has already recognized that
imposition of the cost of courtroom interpreter services is
impermissible under section 504. The preamble to the
Department's section 504 regulation for its federally
assisted programs states that where a court system has an
obligation to provide qualified interpreters, "it has the cor-
responding responsibility to pay for the services of the inter-
preters." (45 FR 37630 (June 3, 1980)). Accordingly, recoup-
ing the costs of interpreter services by assessing them as
part of court costs would also be prohibited.

Paragraph (g), which prohibits discrimination on the basis
of an individual's or entity's known relationship or associa-
tion with an individual with a disability, is based on sections
102(b)(4) and 302(b)(1)(E) of the ADA. This paragraph was
not contained in the proposed rule. The individuals covered
under this paragraph are any individuals who are discrimi-
nated against because of their known association with an
individual with a disability. For example, it would be a
violation of this paragraph for a local government to refuse
to allow a theater company to use a school auditorium on
the grounds that the company had recently performed for
an audience of individuals with HIV disease.

This protection is not limited to those who have a familial
relationship with the individual who has a disability. Con-
gress considered, and rejected, amendments that would have
limited the scope of this provision to specific associations
and relationships. Therefore, if a public entity refuses admis-
sion to a person with cerebral palsy and his or her compan-
ions, the companions have an independent right of action
under the ADA and this section.

During the legislative process, the term "entity" was
added to section 302(b)(1)(E) to clarify that the scope of the
provision is intended to encompass not only persons who
have a known association with a person with a disability,
but also entities that provide services to or are otherwise
associated with such individuals. This provision was
intended to ensure that entities such as health care provid-
ers, employees of social service agencies, and others who
provide professional services to persons with disabilities are
not subjected to discrimination because of their profes-
sional association with persons with disabilities.

§35.131 Illegal use of drugs.

Section 35.131 effectuates section 510 of the ADA, which
clarifies the Act's application to people who use drugs ille-
gally. Paragraph (a) provides that this part does not prohibit
discrimination based on an individual's current illegal use
of drugs.

The Act and the regulation distinguish between illegal
use of drugs and the legal use of substances, whether or
not those substances are "controlled substances," as defined
in the Controlled Substances Act (21 U.S.C. 812). Some
controlled substances are prescription drugs that have legiti-
mate medical uses. Section 35.131 does not affect use of
controlled substances pursuant to a valid prescription under
supervision by a licensed health care professional, or other
use that is authorized by the Controlled Substances Act or
any other provision of Federal law. It does apply to illegal
use of those substances, as well as to illegal use of controlled
substances that are not prescription drugs. The key ques-
tion is whether the individual's use of the substance is illegal,
not whether the substance has recognized legal uses. Alcohol
is not a controlled substance, so use of alcohol is not
addressed by §35.131 (although alcoholics are individuals
with disabilities, subject to the protections of the statute).

A distinction is also made between the use of a substance
and the status of being addicted to that substance. Addic-
tion is a disability, and addicts are individuals with disabili-
ties protected by the Act. The protection, however, does not
extend to actions based on the illegal use of the substance.
In other words, an addict cannot use the fact of his or her
addiction as a defense to an action based on illegal use of
drugs. This distinction is not artificial. Congress intended
to deny protection to people who engage in the illegal use
of drugs, whether or not they are addicted, but to provide
protection to addicts so long as they are not currently using
drugs.

A third distinction is the difficult one between current use
and former use. The definition of "current illegal use of drugs"
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in §35.104, which is based on the report of the Conference
Committee, H.R. Conf. Rep. No. 596, 101st Cong., 2d Sess.
64 (1990) [hereinafter "Conference report"], is "illegal use
of drugs that occurred recently enough to justify a reasonable
belief that a person's drug use is current or that continuing
use is a real and ongoing problem."

Paragraph (a)(2)(i) specifies that an individual who has
successfully completed a supervised drug rehabilitation
program or has otherwise been rehabilitated successfully
and who is not engaging in current illegal use of drugs is
protected. Paragraph (a)(2)(ii) clarifies that an individual
who is currently participating in a supervised rehabilita-
tion program and is not engaging in current illegal use of
drugs is protected. Paragraph (a)(2)(iii) provides that a
person who is erroneously regarded as engaging in current
illegal use of drugs, but who is not engaging in such use,
is protected.

Paragraph (b) provides a limited exception to the exclusion
of current illegal users of drugs from the protections of the
Act. It prohibits denial of health services, or services pro-
vided in connection with drug rehabilitation to an individ-
ual on the basis of current illegal use of drugs, if the individ-
ual is otherwise entitled to such services. A health care
facility, such as a hospital or clinic, may not refuse treatment
to an individual in need of the services it provides on the
grounds that the individual is illegally using drugs, but it
is not required by this section to provide services that it
does not ordinarily provide. For example, a health care facil-
ity that specializes in a particular type of treatment, such as
care of burn victims, is not required to provide drug rehabili-
tation services, but it cannot refuse to treat a individual's
burns on the grounds that the individual is illegally using
drugs.

Some commenters pointed out that abstention from the
use of drugs is an essential condition of participation in
some drug rehabilitation programs, and may be a necessary
requirement in inpatient or residential settings. The
Department believes that this comment is well-founded.
Congress clearly intended to prohibit exclusion from drug
treatment programs of the very individuals who need such
programs because of their use of drugs, but, once an individ-
ual has been admitted to a program, abstention may be a
necessary and appropriate condition to continued participa-
tion. The final rule therefore provides that a drug rehabilita-
tion or treatment program may prohibit illegal use of drugs
by individuals while they are participating in the program.

Paragraph (c) expresses Congress' intention that the Act
be neutral with respect to testing for illegal use of drugs.
This paragraph implements the provision in section 510(b)
of the Act that allows entities "to adopt or administer rea-
sonable policies or procedures, including but not limited to
drug testing," that ensure that an individual who is partici-
pating in a supervised rehabilitation program, or who has
completed such a program or otherwise been rehabilitated
successfully is no longer engaging in the illegal use of drugs.
The section is not to be "construed to encourage, prohibit,
restrict, or authorize the conducting of testing for the illegal
use of drugs."

Q1

Paragraph 35.131(c) clarifies that it is not a violation of
this part to adopt or administer reasonable policies or proce-
dures to ensure that an individual who formerly engaged in
the illegal use of drugs is not currently engaging in illegal
use of drugs. Any such policies or procedures must, of course,
be reasonable, and must be designed to identify accurately
the illegal use of drugs. This paragraph does not authorize
inquiries, tests, or other procedures that would disclose use
of substances that are not controlled substances or are taken
under supervision by a licensed health care professional,
or other uses authorized by the Controlled Substances Act
or other provisions of Federal law, because such uses are
not included in the definition of "illegal use of drugs." A
commenter argued that the rule should permit testing for
lawful use of prescription drugs, but most commenters pre-
ferred that tests must be limited to unlawful use in order
to avoid revealing the lawful use of prescription medicine
used to treat disabilities.

§35.132 Smoking.

Section 35.132 restates the clarification in section 501(b)
of the Act that the Act does not preclude the prohibition of,
or imposition of restrictions on, smoking in transportation
covered by title II. Some commenters argued that this sec-
tion is too limited in scope, and that the regulation should
prohibit smoking in all facilities used by public entities.
The reference to smoking in section 501, however, merely
clarifies that the Act does not require public entities to
accommodate smokers by permitting them to smoke in
transportation facilities.

§35.133 Maintenance of accessible features.

Section 35.133 provides that a public entity shall maintain
in operable working condition those features of facilities and
equipment that are required to be readily accessible to and
usable by persons with disabilities by the Act or this part.
The Act requires that, to the maximum extent feasible, facil-
ities must be accessible to, and usable by, individuals with
disabilities. This section recognizes that it is not sufficient
to provide features such as accessible routes, elevators, or
ramps, if those features are not maintained in a manner
that enables individuals with disabilities to use them. Inop-
erable elevators, locked accessible doors, or "accessible"
routes that are obstructed by furniture, filing cabinets, or
potted plants are neither "accessible to" nor "usable by"
individuals with disabilities.

Some commenters objected that this section appeared to
establish an absolute requirement and suggested that lan-
guage from the preamble be included in the text of the regu-
lation. It is, of course, impossible to guarantee that mechan-
ical devices will never fail to operate. Paragraph (b) of the
final regulation provides that this section does not prohibit
isolated or temporary interruptions in service or access due
to maintenance or repairs. This paragraph is intended to
clarify that temporary obstructions or isolated instances of
mechanical failure would not be considered violations of
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the Act or this part. However, allowing obstructions or "out
of service" equipment to persist beyond a reasonable period
of time would violate this part, as would repeated mechani-
cal failures due to improper or inadequate maintenance.
Failure of the public entity to ensure that accessible routes
are properly maintained and free of obstructions, or failure
to arrange prompt repair of inoperable elevators or other
equipment intended to provide access would also violate
this part.

Other commenters requested that this section be expanded
to include specific requirements for inspection and mainte-
nance of equipment, for training staff in the proper operation
of equipment, and for maintenance of specific items. The
Department believes that this section properly establishes
the general requirement for maintaining access and that
further details are not necessary

§35.134 Retaliation or coercion.

Section 35.134 implements section 503 of the ADA, which
prohibits retaliation against any individual who exercises his
or her rights under the Act. This section is unchanged from
the proposed rule. Paragraph (a) of §35.134 provides that
no private or public entity shall discriminate against any
individual because that individual has exercised his or her
right to oppose any act or practice made unlawful by this
part, or because that individual made a charge, testified,
assisted, or participated in any manner in an investigation,
proceeding, or hearing under the Act or this part.

Paragraph (b) provides that no private or public entity
shall coerce, intimidate, threaten, or interfere with any
individual in the exercise of his or her rights under this part
or because that individual aided or encouraged any other
individual in the exercise or enjoyment of any right granted
or protected by the Act or this part.

This section protects not only individuals who allege a
violation of the Act or this part, but also any individuals
who support or assist them. This section applies to all inves-
tigations or proceedings initiated under the Act or this part
without regard to the ultimate resolution of the underlying
allegations. Because this section prohibits any act of retali-
ation or coercion in response to an individual's effort to exer-
cise rights established by the Act and this part (or to support
the efforts of another individual), the section applies not
only to public entities subject to this part, but also to per-
sons acting in an individual capacity or to private entities.
For example, it would be a violation of the Act and this
part for a private individual to harass or intimidate an indi-
vidual with a disability in an effort to prevent that individ-
ual from attending a concert in a State-owned park. It would,
likewise, be a violation of the Act and this part for a private
entity to take adverse action against an employee who
appeared as a witness on behalf of an individual who sought
to enforce the Act.

§35.135 Personal devices and services.

The final rule includes a new §35.135, entitles "Personal
devices and services," which states that the provision of per-
sonal devices and services is not required by title II. This

new section, which serves as a limitation on all of the
requirements of the regulation, replaces §35.160(b)(2) of the
proposed rule, which addressed the issue of personal devices
and services explicitly only in the context of communica-
tions. The personal devices and services limitation was
intended to have general application in the proposed rule
in all contexts where it was relevant. The final rule, there-
fore, clarifies this point by including a general provision
that will explicitly apply not only to auxiliary aids and
services but across-the-board to include other relevant areas
such as, for example, modifications in policies, practices,
and procedures (§35.130(b)(7)). The language of §35.135 par-
allels an analogous provision in the Department's title III
regulations (28 CFR §36.306) but preserves the explicit ref-
erence to "readers for personal use or study" in
§35.160(b)(2) of the proposed rule. This section does not pre-
clude the short-term loan of personal receivers that are
part of an assistive listening system.

Subpart CEmployment

§35.140 Employment discrimination prohibited.

Title II of the ADA applies to all activities of public enti-
ties, including their employment practices. The proposed
rule cross-referenced the definitions, requirements, and pro-
cedures of title I of the ADA, as established by the Equal
Employment Opportunity Commission in 29 CFR Part 1630.
This proposal would have resulted in use, under §35.140,
of the title I definition of "employer," so that a public entity
with 25 or more employees would have become subject to
the requirements of §35.140 on July 26, 1992, one with 15
to 24 employees on July 26, 1994, and one with fewer than
15 employees would have been excluded completely.

The Department received comments objecting to this
approach. The commenters asserted that Congress
intended to establish nondiscrimination requirements for
employment by all public entities, including those that
employ fewer than 15 employees; and that Congress
intended the employment requirements of title II to become
effective at the same time that the other requirements of
this regulation become effective, January 26, 1992. The
Department has reexamined the statutory language and
legislative history of the ADA on this issue and has con-
cluded that Congress intended to cover the employment
practices of all public entities and that the applicable effec-
tive date is that of title II.

The statutory language of section 204(b) of the ADA
requires the Department to issue a regulation that is con-
sistent with the ADA and the Department's coordination
regulation under section 504, 28 CFR part 41. The coordina-
tion regulation specifically requires nondiscrimination in
employment, 28 CFR §§41.52-41.55, and does not limit cov-
erage based on size of employer. Moreover, under all section
504 implementing regulations issued in accordance with
the Department's coordination regulation, employment cov-
erage under section 504 extends to all employers with feder-
ally assisted programs or activities, regardless of size, and
the effective date for those employment requirements has
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always been the same as the effective date for nonemploy-
ment requirements established in the same regulations.
The Department therefore concludes that §35.140 must
apply to all public entities upon the effective date of this
regulation.

In the proposed regulation the Department cross-refer-
enced the regulations implementing title I of the ADA,
issued by the Equal Employment Opportunity Commission
at 29 CFR part 1630, as a compliance standard for §35.140
because, as proposed, the scope of coverage and effective date
of coverage under title II would have been coextensive with
title I. In the final regulation this language is modified
slightly. Subparagraph (1) of new paragraph (b) makes it
clear that the standards established by the Equal Employ-
ment Opportunity Commission in 29 CFR part 1630 will
be the applicable compliance standards if the public entity
is subject to title I. If the public entity is not covered by
title I, or until it is covered by title I, subparagraph (b)(2)
cross-references section 504 standards for what constitutes
employment discrimination, as established by the Depart-
ment of Justice in 28 CFR part 41. Standards for title I of
the ADA and section 504 of the Rehabilitation Act are for
the most part identical because title I of the ADA was based
on requirements set forth in regulations implementing sec-
tion 504.

The Department, together with the other Federal agencies
responsible for the enforcement of Federal laws prohibiting
employment discrimination on the basis of disability, recog-
nizes the potential for jurisdictional overlap that exists with
respect to coverage of public entities and the need to avoid
problems related to overlapping coverage. The other Fed-
eral agencies include the Equal Employment Opportunity
Commission, which is the agency primarily responsible for
enforcement of title I of the ADA, the Department of Labor,
which is the agency responsible for enforcement of section
503 of the Rehabilitation Act of 1973, and 26 Federal agen-
cies with programs of Federal financial assistance, which
are responsible for enforcing section 504 in those programs.
Section 107 of the ADA requires that coordination mecha-
nisms be developed in connection with the administrative
enforcement of complaints alleging discrimination under
title I and complaints alleging discrimination in employ-
ment in violation of the Rehabilitation Act. Although the
ADA does not specifically require inclusion of employment
complaints under title II in the coordinating mechanisms
required by title I, Federal investigations of title II employ-
ment complaints will be coordinated on a government-wide
basis also. The Department is currently working with the
EEOC and other affected Federal agencies to develop effec-
tive coordinating mechanisms, and final regulations on this
issue will be issued on or before January 26, 1992.

Subpart DProgram Accessibility

§35.149 Discrimination prohibited.

Section 35.149 states the general nondiscrimination prin-
ciple underlying the program accessibility requirements of
§§35.150 and 35.151.
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§35.150 Existing facilities.

Consistent with section 204(b) of the Act, this regulation
adopts the program accessibility concept found in the sec-
tion 504 regulations for federally conducted programs or
activities (e.g., 28 CFR Part 39). The concept of "program
accessibility" was first used in the section 504 regulation
adopted by the Department of Health, Education, and Wel-
fare for its federally assisted programs and activities in 1977.
It allowed recipients to make their federally assisted pro-
grams and activities available to individuals with disabili-
ties without extensive retrofitting of their existing build-
ings and facilities, by offering those programs through alter-
native methods. Program accessibility has proven to be a
useful approach and was adopted in the regulations issued
for programs and activities conducted by Federal Executive
agencies. The Act provides that the concept of program
access will continue to apply with respect to facilities now
in existence, because the cost of retrofitting existing facili-
ties is often prohibitive.

Section 35.150 requires that each service, program, or
activity conducted by a public entity, when viewed in its
entirety, be readily accessible to and usable by individuals
with disabilities. The regulation makes clear, however, that
a public entity is not required to make each of its existing
facilities accessible (§35.150(a)(1)). Unlike title III of the
Act, which requires public accommodations to remove archi-
tectural barriers where such removal is "readily achiev-
able," or to provide goods and services through alternative
methods, where those methods are "readily achievable,"
title II requires a public entity to make its programs accessi-
ble in all cases, except where to do so would result in a
fundamental alteration in the nature of the program or in
undue financial and administrative burdens. Congress
intended the "undue burden" standard in title II to be sig-
nificantly higher than the "readily achievable" standard
in title III. Thus, although title II may not require removal
of barriers in some cases where removal would be required
under title III, the program access requirement of title II
should enable individuals with disabilities to participate
in and benefit from the services, programs, or activities of
public entities in all but the most unusual cases.

Paragraph (a)(2), which establishes a special limitation
on the obligation to ensure program accessibility in historic
preservation programs, is discussed below in connection
with paragraph (b).

Paragraph (a)(3), which is taken from the section 504
regulations for federally conducted programs, generally
codifies case law that defines the scope of the public entity's
obligation to ensure program accessibility. This paragraph
provides that, in meeting the program accessibility require-
ment, a public entity is not required to take any action
that would result in a fundamental alteration in the nature
of its service, program, or activity or in undue financial
and administrative burdens. A similar limitation is provided
in §35.164.

This paragraph does not establish an absolute defense; it
does not relieve a public entity of all obligations to individu-
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als with disabilities. Although a public entity is not required
to take actions that would result in a fundamental alter-
ation in the nature of a service, program, or activity or in
undue financial and administrative burdens, it neverthe-
less must take any other steps necessary to ensure that
individuals with disabilities receive the benefits or services
provided by the public entity.

It is the Department's view that compliance with
§35.150(a), like compliance with the corresponding provis-
ions of the section 504 regulations for federally conducted
programs, would in most cases not result in undue financial
and administrative burdens on a public entity. In determin-
ing whether financial and administrative burdens are
undue, all public entity resources available for use in the
funding and operation of the service, program, or activity
should be considered. The burden of proving that compliance
with paragraph (a) of §35.150 would fundamentally alter
the nature of a service, program, or activity or would result
in undue financial and administrative burdens rests with
the public entity.

The decision that compliance would result in such alter-
ation or burdens must be made by the head of the public
entity or his or her designee and must be accompanied by
a written statement of the reasons for reaching that conclu-
sion. The Department recognizes the difficulty of identifying
the official responsible for this determination, given the vari-
ety of organizational forms that may be taken by public
entities and their components. The intention of this para-
graph is that the determination must be made by a high
level official, no lower than a Department head, having
budgetary authority and responsibility for making spending
decisions.

Any person who believes that he or she or any specific
class of persons has been injured by the public entity head's
decision or failure to make a decision may file a complaint
under the compliance procedures established in subpart F.

Paragraph (b)(1) sets forth a number of means by which
program accessibility may be achieved, including redesign
of equipment, reassignment of services to accessible build-
ings, and provision of aides.

The Department wishes to clarify that, consistent with
longstanding interpretation of section 504, carrying an
individual with a disability is considered an ineffective and
therefore an unacceptable method for achieving program
accessibility. Department of Health, Education, and Welfare,
Office of Civil Rights, Policy Interpretation No. 4, 43 Fed.
Reg. 36035 (August 14, 1978). Carrying will be permitted
only in manifestly exceptional cases, and only if all person-
nel who are permitted to participate in carrying an individ-
ual with a disability are formally instructed on the safest
and least humiliating means of carrying. "Manifestly excep-
tional" cases in which carrying would be permitted might
include, for example, programs conducted in unique facili-
ties, such as an oceanographic vessel, for which structural
changes and devices necessary to adapt the facility for use
by individuals with mobility impairments are unavailable
or prohibitively expensive. Carrying is not permitted as an

alternative to structural modifications such as installation
of a ramp or a chairlift.

In choosing among methods, the public entity shall give
priority consideration to those that will be consistent with
provision of services in the most integrated setting appro-
priate to the needs of individuals with disabilities. Struc-
tural changes in existing facilities are required only when
there is no other feasible way to make the public entity's
program accessible. (It should be noted that "structural
changes" include all physical changes to a facility; the term
does not refer only to changes to structural features, such
as removal of or alteration to a load-bearing structural
member.) The requirements of §35.151 for alterations apply
to structural changes undertaken to comply with this section.
The public entity may comply with the program accessibility
requirement by delivering services at alternate accessible
sites or making home visits as appropriate.

Historic preservation programs. In order to avoid possible
conflict between the congressional mandates to preserve
historic properties, on the one hand, and to eliminate dis-
crimination against individuals with disabilities on the
other, paragraph (a)(2) provides that a public entity is not
required to take any action that would threaten or destroy
the historic significance of an historic property. The special
limitation on program accessibility set forth in paragraph
(a)(2) is applicable only to historic preservation programs,
as defined in §35.104, that is, programs that have preserva-
tion of historic properties as a primary purpose. Narrow
application of the special limitation is justified because of
the inherent flexibility of the program accessibility require-
ment. Where historic preservation is not a primary purpose
of the program, the public entity is not required to use a
particular facility. It can relocate all or part of its program
to an accessible facility, make home visits, or use other stan-
dard methods of achieving program accessibility without
making structural alterations that might threaten or
destroy significant historic features of the historic property.
Thus, government programs located in historic properties,
such as an historic State capitol, are not excused from the
requirement for program access.

Paragraph (a)(2), therefore, will apply only to those pro-
grams that uniquely concern the preservation and experi-
ence of the historic property itself. Because the primary
benefit of an historic preservation program is the experi-
ence of the historic property, paragraph (b)(2) requires the
public entity to give priority to methods of providing pro-
gram accessibility that permit individuals with disabilities
to have physical access to the historic property. This priority
on physical access may also be viewed as a specific applica-
tion of the general requirement that the public entity
administer programs in the most integrated setting appro-
priate to the needs of qualified individuals with disabilities
(§35.130(d)). Only when providing physical access would
threaten or destroy the historic significance of an historic
property, or would result in a fundamental alteration in the
nature of the program or in undue financial and adminis-
trative burdens, may the public entity adopt alternative
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methods for providing program accessibility that do not
ensure physical access. Examples of some alternative meth-
ods are provided in paragraph (b)(2).

Time periods. Paragraphs (c) and (d) establish time periods
for complying with the program accessibility requirement.
Like the regulations for federally assisted programs (e.g.,
28 CFR 41.57(b)), paragraph (c) requires the public entity
to make any necessary structural changes in facilities as
soon as practicable, but in no event later than three years
after the effective date of this regulation.

The proposed rule provided that, aside from structural
changes, all other necessary steps to achieve compliance
with this part must be taken within sixty days. The sixty
day period was taken from regulations implementing sec-
tion 504, which generally were effective no more than thirty
days after publication. Because this regulation will not be
effective until January 26, 1992, the Department has con-
cluded that no additional transition period for non-struc-
tural changes is necessary, so the sixty day period has been
omitted in the final rule. Of course, this section does not
reduce or eliminate any obligations that are already applica-
ble to a public entity under section 504.

Where structural modifications are required, paragraph
(d) requires that a transition plan be developed by an entity
that employs 50 or more persons, within six months of the
effective date of this regulation. The legislative history of
title II of the ADA makes it clear that, under title II, "local
and state governments are required to provide curb cuts
on public streets." Education and Labor report at 84. As the
rationale for the provision of curb cuts, the House report
explains, "The employment, transportation, and public
accommodation sections of . . . [the ADA] would be mean-
ingless if people who use wheelchairs were not afforded the
opportunity to travel on and between the streets." Id. Sec-
tion 35.151(e), which establishes accessibility requirements
for new construction and alterations, requires that all
newly constructed or altered streets, roads, or highways
must contain curb ramps or other sloped areas at any inter-
section having curbs or other barriers to entry from a street
level pedestrian walkway, and all newly constructed or
altered street level pedestrian walkways must have curb
ramps or other sloped areas at intersections to streets,
roads, or highways. A new paragraph (d)(2) has been added
to the final rule to clarify the application of the general
requirement for program accessibility to the provision of
curb cuts at existing crosswalks. This paragraph requires
that the transition plan include a schedule for providing
curb ramps or other sloped areas at existing pedestrian
walkways, giving priority to walkways serving entities cov-
ered by the Act, including State and local government
offices and facilities, transportation, public accommodations,
and employers, followed by walkways serving other areas.
Pedestrian "walkways" include locations where access is
required for use of public transportation, such as bus stops
that are not located at intersections or crosswalks.

Similarly, a public entity should provide an adequate num-
ber of accessible parking spaces in existing parking lots or
garages over which it has jurisdiction.
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Paragraph (d)(3) provides that, if a public entity has
already completed a transition plan required by a regula-
tion implementing section 504, the transition plan required
by this part will apply only to those policies and practices
that were not covered by the previous transition plan. Some
commenters suggested that the transition plan should
include all aspects of the public entity's operations, including
those that may have been covered by a previous transition
plan under section 504. The Department believes that such
a duplicative requirement would be inappropriate. Many
public entities may find, however, that it will be simpler to
include all of their operations in the transition plan than to
attempt to identify and exclude specifically those that were
addressed in a previous plan. Of course, entities covered
under section 504 are not shielded from their obligations
under that statute merely because they are included under
the transition plan developed under this section.

§35.151 New construction and alterations.

Section 35.151 provides that those buildings that are con-
structed or altered by, on behalf of, or for the use of a public
entity shall be designed, constructed, or altered to be readily
accessible to and usable by individuals with disabilities if
the construction was commenced after the effective date of
this part. Facilities under design on that date will be gov-
erned by this section if the date that bids were invited falls
after the effective date. This interpretation is consistent
with Federal practice under section 504.

Section 35.151(c) establishes two standards for accessible
new construction and alteration. Under paragraph (c),
design, construction, or alteration of facilities in confor-
mance with the Uniform Federal Accessibility Standards
(UFAS) or with the Americans with Disabilities Act Accessi-
bility Guidelines for Buildings and Facilities (hereinafter
ADAAG) shall be deemed to comply with the requirements
of this section with respect to those facilities except that,
if ADAAG is chosen, the elevator exemption contained at
§§36.401(d) and 36.404 does not apply. ADAAG is the stan-
dard for private buildings and was issued as guidelines by
the Architectural and Transportation Barriers Compliance
Board (ATBCB) under title III of the ADA. It has been
adopted by the Department of Justice and is published as
Appendix A to the Department's title III rule in today's Fed-
eral Register. Departures from particular requirements of
these standards by the use of other methods shall be permit-
ted when it is clearly evident that equivalent access to the
facility or part of the facility is thereby provided. Use of two
standards is a departure from the proposed rule.

The proposed rule adopted UFAS as the only interim acces-
sibility standard because that standard was referenced by
the regulations implementing section 504 of the Rehabilita-
tion Act promulgated by most Federal funding agencies.
It is, therefore, familiar to many State and local government
entities subject to this rule. The Department, however,
received many comments objecting to the adoption of UFAS.
Commenters pointed out that, except for the elevator
exemption, UFAS is not as stringent as ADAAG. Others
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suggested that the standard should be the same to lessen
confusion.

Section 204(b) of the Act states that title II regulations
must be consistent not only with section 504 regulations
but also with "this Act." Based on this provision, the Depart-
ment has determined that a public entity should be entitled
to choose to comply either with ADAAG or UFAS.

Public entities who choose to follow ADAAG, however, are
not entitled to the elevator exemption contained in title III
of the Act and implemented in the title HI regulation at
§36.401(d) for new construction and §36.404 for alterations.
Section 303(b) of title III states that, with some exceptions,
elevators are not required in facilities that are less than
three stories or have less than 3000 square feet per story.
The section 504 standard, UFAS, contains no such exemption.
Section 501 of the ADA makes clear that nothing in the Act
may be construed to apply a lesser standard to public enti-
ties than the standards applied under section 504. Because
permitting the elevator exemption would clearly result in
application of a lesser standard than that applied under
section 504, paragraph (c) states that the elevator exemp-
tion does not apply when public entities choose to follow
ADAAG. Thus, a two-story courthouse, whether built
according to UFAS or ADAAG, must be constructed with an
elevator. It should be noted that Congress did not include
an elevator exemption for public transit facilities covered
by subtitle B of title II, which covers public transportation
provided by public entities, providing further evidence that
Congress intended that public buildings have elevators.

Section 504 of the ADA requires the ATBCB to issue sup-
plemental Minimum Guidelines and Requirements for
Accessible Design of buildings and facilities subject to the
Act, including title II. Section 204(c) of the ADA provides
that the Attorney General shall promulgate regulations
implementing title II that are consistent with the ATBCB's
ADA guidelines. The ATBCB has announced its intention
to issue title II guidelines in the future. The Department
anticipates that, after the ATBCB's title II guidelines have
been published, this rule will be amended to adopt new
accessibility standards consistent with the ATBCB's rulem-
aking. Until that time, however, public entities will have a
choice of following UFAS or ADAAG, without the elevator
exemption.

Existing buildings leased by the public entity after the
effective date of this part are not required by the regulation
to meet accessibility standards simply by virtue of being
leased. They are subject, however, to the program accessi-
bility standard for existing facilities in §35.150. lb the extent
the buildings are newly constructed or altered, they must
also meet the new construction and alteration requirements
of §35.151.

The Department received many comments urging that the
Department require that public entities lease only accessi-
ble buildings. Federal practice under section 504 has always
treated newly leased buildings as subject to the existing
facility program accessibility standard. Section 204(b) of the
Act states that, in the area of "program accessibility, exist-

ing facilities," the title H regulations must be consistent
with section 504 regulations. Thus, the Department has
adopted the section 504 principles for these types of leased
buildings. Unlike the construction of new buildings where
architectural barriers can be avoided at little or no cost, the
application of new construction standards to an existing
building being leased raises the same prospect of retrofitting
buildings as the use of an existing Federal facility, and the
same program accessibility standard should apply to both
owned and leased existing buildings. Similarly, requiring
that public entities only lease accessible space would sig-
nificantly restrict the options of State and local govern-
ments in seeking leased space, which would be particularly
burdensome in rural or sparsely populated areas.

On the other hand, the more accessible the leased space
is, the fewer structural modifications will be required in
the future for particular employees whose disabilities may
necessitate barrier removal as a reasonable accommoda-
tion. Pursuant to the requirements for leased buildings con-
tained in the Minimum Guidelines and Requirements for
Accessible Design published under the Architectural Barri-
ers Act by the ATBCB, 36 CFR 1190.34, the Federal Gov-
ernment may not lease a building unless it contains (1) one
accessible route from an accessible entrance to those areas
in which the principal activities for which the building is
leased are conducted, (2) accessible toilet facilities, and (3)
accessible parking facilities, if a parking area is included
within the lease (36 CFR 1190.34). Although these require-
ments are not applicable to buildings leased by public enti-
ties covered by this regulation, such entities are encour-
aged to look for the most accessible space available to lease
and to attempt to find space complying at least with these
minimum Federal requirements.

Section 35.151(d) gives effect to the intent of Congress,
expressed in section 504(c) of the Act, that this part recog-
nize the national interest in preserving significant historic
structures. Commenters criticized the Department's use of
descriptive terms in the proposed rule that are different from
those used in the ADA to describe eligible historic proper-
ties. In addition, some commenters criticized the Depart-
ment's decision to use the concept of "substantially impair-
ing" the historic features of a property, which is a concept
employed in regulations implementing section 504 of the
Rehabilitation Act of 1973. Those commenters recommended
that the Department adopt the criteria of "adverse effect"
published by the Advisory Council on Historic Preservation
under the National Historic Preservation Act, 36 CFR
800.9, as the standard for determining whether an historic
property may be altered.

The Department agrees with these comments to the extent
that they suggest that the language of the rule should
conform to the language employed by Congress in the ADA.
A definition of "historic property," drawn from section 504
of the ADA, has been added to §35.104 to clarify that the
term applies to those properties listed or eligible for listing
in the National Register of Historic Places, or properties
designated as historic under State or local law.
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The Department intends that the exception created by
this section be applied only in those very rare situations
in which it is not possible to provide access to an historic
property using the special access provisions established by
UFAS and ADAAG. Therefore, paragraph (d)(1) of §35.151
has been revised to clearly state that alterations to historic
properties shall comply, to the maximum extent feasible,
with section 4.1.7 of UFAS or section 4.1.7 of ADAAG.
Paragraph (d)(2) has been revised to provide that, if it has
been determined under the procedures established in UFAS
and ADAAG that it is not feasible to provide physical access
to an historic property in a manner that will not threaten
or destroy the historic significance of the property, alterna-
tive methods of access shall be provided pursuant to the
requirements of §35.150.

In response to comments, the Department has added to
the final rule a new paragraph (e) setting out the require-
ments of §36.151 as applied to curb ramps. Paragraph (e) is
taken from the statement contained in the preamble to the
proposed rule that all newly constructed or altered streets,
roads, and highways must contain curb ramps at any inter-
section having curbs or other barriers to entry from a street
level pedestrian walkway, and that all newly constructed
or altered street level pedestrian walkways must have curb
ramps at intersections to streets, roads, or highways.

Subpart ECommunications

§35.160 General.

Section 35.160 requires the public entity to take such steps
as may be necessary to ensure that communications with
applicants, participants, and members of the public with
disabilities are as effective as communications with others.

Paragraph (b)(1) requires the public entity to furnish
appropriate auxiliary aids and services when necessary to
afford an individual with a disability an equal opportunity
to participate in, and enjoy the benefits of, the public enti-
ty's service, program, or activity. The public entity must
provide an opportunity for individuals with disabilities to
request the auxiliary aids and services of their choice. This
expressed choice shall be given primary consideration by
the public entity (§35.160(b)(2)). The public entity shall
honor the choice unless it can demonstrate that another effec-
tive means of communication exists or that use of the means
chosen would not be required under §35.164.

Deference to the request of the individual with a disability
is desirable because of the range of disabilities, the variety
of auxiliary aids and services, and different circumstances
requiring effective communication. For instance, some
courtrooms are now equipped for "computer-assisted tran-
scripts," which allow virtually instantaneous transcripts
of courtroom argument and testimony to appear on displays.
Such a system might be an effective auxiliary aid or service
for a person who is deaf or has a hearing loss who uses
speech to communicate, but may be useless for someone
who uses sign language.
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Although in some circumstances a notepad and written
materials may be sufficient to permit effective communica-
tion, in other circumstances they may not be sufficient. For
example, a qualified interpreter may be necessary when
the information being communicated is complex, or is
exchanged for a lengthy period of time. Generally, factors
to be considered in determining whether an interpreter is
required include the context in which the communication
is taking place, the number of people involved, and the
importance of the communication.

Several commenters asked that the rule clarify that the
provision of readers is sometimes necessary to ensure
access to a public entity's services, programs or activities.
Reading devices or readers should be provided when necessary
for equal participation and opportunity to benefit from any
governmental service, program, or activity, such as review-
ing public documents, examining demonstrative evidence,
and filling out voter registration forms or forms needed to
receive public benefits. The importance of providing quali-
fied readers for examinations administered by public enti-
ties is discussed under §35.130. Reading devices and readers
are appropriate auxiliary aids and services where necessary
to permit an individual with a disability to participate in
or benefit from a service, program, or activity.

Section 35.160(b)(2) of the proposed rule, which provided
that a public entity need not furnish individually pre-
scribed devices, readers for personal use or study, or other
devices of a personal nature, has been deleted in favor of
a new section in the final rule on personal devices and ser-
vices (see §35.135).

In response to comments, the term "auxiliary aids and
services" is used in place of "auxiliary aids" in the final
rule. This phrase better reflects the range of aids and services
that may be required under this section.

A number of comments raised questions about the extent
of a public entity's obligation to provide access to television
programming for persons with hearing impairments. Televi-
sion and videotape programming produced by public enti-
ties are covered by this section. Access to audio portions of
such programming may be provided by closed captioning.

Section 35.161 Telecommunication devices for the deaf
(TDD's).

Section 35.161 requires that, where a public entity com-
municates with applicants and beneficiaries by telephone,
TDD's or equally effective telecommunication systems be
used to communicate with individuals with impaired
speech or hearing.

Problems arise when a public entity which does not have
a TDD needs to communicate with an individual who uses
a TDD or vice versa. Title IV of the ADA addresses this
problem by requiring establishment of telephone relay ser-
vices to permit communications between individuals who
communicate by TDD and individuals who communicate
by the telephone alone. The relay services required by title
IV would involve a relay operator using both a standard
telephone and a TDD to type the voice messages to the TDD
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user and read the TDD messages to the standard telephone
user.

Section 204(b) of the ADA requires that the regulation
implementing title II with respect to communications be
consistent with the Department's regulation implementing
section 504 for its federally conducted programs and activi-
ties at 28 CFR pt. 39. Section 35.161, which is taken from
§39.160(a)(2) of that regulation, requires the use of TDD's
or equally effective telecommunication systems for commu-
nication with people who use TDD's. Of course, where relay
services, such as those required by title IV of the ADA are
available, a public entity may use those services to meet
the requirements of this section.

Many commenters were concerned that public entities
should not rely heavily on the establishment of relay ser-
vices. The commenters explained that while relay services
would be of vast benefit to both public entities and individu-
als who use TDD's, the services are not sufficient to provide
access to all telephone services. First, relay systems do not
provide effective access to the increasingly popular auto-
mated systems that require the caller to respond by pushing
a button on a touch tone phone. Second, relay systems cannot
operate fast enough to convey messages on answering
machines, or to permit a TDD user to leave a recorded mes-
sage. Third, communication through relay systems may
not be appropriate in cases of crisis lines pertaining to rape,
domestic violence, child abuse, and drugs. The Department
believes that it is more appropriate for the Federal Commu-
nications Commission to address these issues in its rulem-
aking under title IV.

Some commenters requested that those entities with fre-
quent contacts with clients who use TDD's have on-site
TDD's to provide for direct communication between the
entity and the individual. The Department encourages
those entities that have extensive telephone contact with
the public such as city halls, public libraries, and public
aid offices, to have TDD's to insure more immediate access.
Where the provision of telephone service is a major function
of the entity, TDD's should be available.

Section 35.162 Telephone emergency services.

Many public entities provide telephone emergency ser-
vices by which individuals can seek immediate assistance
from police, fire, ambulance, and other emergency services.
These telephone emergency servicesincluding "911" ser-
vicesare clearly an important public service whose relia-
bility can be a matter of life or death. The legislative history
of title II specifically reflects congressional intent that public
entities must ensure that telephone emergency services,
including 911 services, be accessible to persons with
impaired hearing and speech through telecommunication
technology (Conference report at 67; Education and Labor
report at 84-85).

Proposed §35.162 mandated that public entities provide
emergency telephone services to persons with disabilities
that are "functionally equivalent" to voice services provided
to others. Many commenters urged the Department to revise

the section to make clear that direct access to telephone
emergency services is required by title II of the ADA as
indicated by the legislative history (Conference report at
67-68; Education and Labor report at 85). In response, the
final rule mandates "direct access," instead of "access that
is functionally equivalent" to that provided to all other
telephone users. Telephone emergency access through a
third party or through a relay service would not satisfy the
requirement for direct access.

Several commenters asked about a separate seven-digit
emergency call number for the 911 services. The require-
ment for direct access disallows the use of a separate seven-
digit number where 911 service is available. Separate sev-
en-digit emergency call numbers would be unfamiliar to
many individuals and also more burdensome to use. A stan-
dard emergency 911 number is easier to remember and
would save valuable time spent in searching in telephone
books for a local seven-digit emergency number.

Many commenters requested the establishment of mini-
mum standards of service (e.g., the quantity and location
of TDD's and computer modems needed in a given emergency
center). Instead of establishing these scoping requirements,
the Department has established a performance standard
through the mandate for direct access.

Section 35.162 requires public entities to take appropriate
steps, including equipping their emergency systems with
modern technology, as may be necessary to promptly receive
and respond to a call from users of TDD's and computer
modems. Entities are allowed the flexibility to determine
what is the appropriate technology for their particular
needs. In order to avoid mandating use of particular techno-
logies that may become outdated, the Department has elim-
inated the references to the Baudot and ASCII formats in
the proposed rule.

Some commenters requested that the section require the
installation of a voice amplification device on the handset
of the dispatcher's telephone to amplify the dispatcher's
voice. In an emergency, a person who has a hearing loss may
be using a telephone that does not have an amplification
device. Installation of speech amplification devices on the
handsets of the dispatchers' telephones would respond to
that situation. The Department encourages their use.

Several commenters emphasized the need for proper main-
tenance of TDD's used in telephone emergency services.
Section 35.133, which mandates maintenance of accessible
features, requires public entities to maintain in operable
working condition TDD's and other devices that provide
direct access to the emergency system.

§35.163 Information and signage.

Section 35.163(a) requires the public entity to provide
information to individuals with disabilities concerning acces-
sible services, activities, and facilities. Paragraph (b)
requires the public entity to provide signage at all inacces-
sible entrances to each of its facilities that directs users to
an accessible entrance or to a location with information
about accessible facilities.
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Several commenters requested that, where TDD-equipped
pay phones or portable TDD's exist, clear signage should
be posted indicating the location of the TDD. The Depart-
ment believes that this is required by paragraph (a). In
addition, the Department recommends that, in large build-
ings that house TDD's, directional signage indicating the
location of available TDD's should be placed adjacent to
banks of telephones that do not contain a TDD.

§35.164 Duties.

Section 35.164, like paragraph (a)(3) of §35.150, is taken
from the section 504 regulations for federally conducted pro-
grams. Like paragraph (a)(3), it limits the obligation of the
public entity to ensure effective communication in accor-
dance with Davis and the circuit court opinions interpreting
it. It also includes specific requirements for determining
the existence of undue financial and administrative burdens.
The preamble discussion of §35.150(a) regarding that deter-
mination is applicable to this section and further explains
the public entity's obligation to comply with
§§35.160-35.164. Because of the essential nature of the ser-
vices provided by telephone emergency systems, the
Department assumes that §35.164 will rarely be applied to
§35.162.

Subpart FCompliance Procedures

Subpart F sets out the procedures for administrative
enforcement of this part. Section 203 of the Act provides
that the remedies, procedures, and rights set forth in section
505 of the Rehabilitation Act of 1973 (29 U.S.C. 794a) for
enforcement of section 504 of the Rehabilitation Act, which
prohibits, discrimination on the basis of handicap in pro-
grams and activities that receive Federal financial assis-
tance, shall be the remedies, procedures, and rights for
enforcement of title II. Section 505, in turn, incorporates by
reference the remedies, procedures, and rights set forth in
title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d to
2000d-4a). Title VI, which prohibits discrimination on the
basis of race, color, or national origin in federally assisted
programs, is enforced by the Federal agencies that provide
the Federal financial assistance to the covered programs and
activities in question. If voluntary compliance cannot be
achieved, Federal agencies enforce title VI either by the
termination of Federal funds to a program that is found to
discriminate, following an administrative hearing, or by a
referral to this Department for judicial enforcement.

Title II of the ADA extended the requirements of section
504 to all services, programs, and activities of State and
local governments, not only those that receive Federal
financial assistance. The House Committee on Education
and Labor explained the enforcement provisions as follows:

It is the Committee's intent that administrative
enforcement of section 202 of the legislation should
closely parallel the Federal government's experience
with section 504 of the Rehabilitation Act of 1973.
The Attorney General should use section 504 enforce-
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ment procedures and the Department's coordination
role under Executive Order 12250 as models for regu-
lation in this area.

The Committee envisions that the Department of
Justice will identify appropriate Federal agencies to
oversee compliance activities for State and local gov-
ernments. As with section 504, these Federal agen-
cies, including the Department of Justice, will receive,
investigate, and where possible, resolve complaints
of discrimination. If a Federal agency is unable to
resolve a complaint by voluntary means, . . . the
major enforcement sanction for the Federal govern-
ment will be referral of cases by these Federal agen-
cies to the Department of Justice.

The Department of Justice may then proceed to file
suits in Federal district court. As with section 504,
there is also a private right of action for persons with
disabilities, which includes the full panoply of reme-
dies. Again, consistent with section 504, it is not the
Committee's intent that persons with disabilities
need to exhaust Federal administrative remedies
before exercising their private right of action.

Education & Labor report at 98. See also S. Rep. No. 116,
101st Cong., 1st Sess., at 57-58 (1989).

Subpart F effectuates the congressional intent by defer-
ring to section 504 procedures where those procedures are
applicable, that is, where a Federal agency has jurisdiction
under section 504 by virtue of its provision of Federal
financial assistance to the program or activity in which the
discrimination is alleged to have occurred. Deferral to the
504 procedures also makes the sanction of fund termination
available where necessary to achieve compliance. Because
the Civil Rights Restoration Act (Pub. L. 100-259) extended
the application of section 504 to all of the operations of the
public entity receiving the Federal financial assistance,
many activities of State and local governments are already
covered by section 504. The procedures in subpart F apply
to complaints concerning services, programs, and activities
of public entities that are covered by the ADA.

Subpart G designates the Federal agencies responsible for
enforcing the ADA with respect to specific components of
State and local government. It does not, however, displace
existing jurisdiction under section 504 of the various fund-
ing agencies. Individuals may still file discrimination com-
plaints against recipients of Federal financial assistance
with the agencies that provide that assistance, and the fund-
ing agencies will continue to process those complaints
under their existing procedures for enforcing section 504.
The substantive standards adopted in this part for title II
of the ADA are generally the same as those required under
section 504 for federally assisted programs, and public enti-
ties covered by the ADA are also covered by the require-
ments of section 504 to the extent that they receive Federal
financial assistance. To the extent that title II provides
greater protection to the rights of individuals with disabili-
ties, however, the funding agencies will also apply the sub-
stantive requirements established under title II and this part
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in processing complaints covered by both this part and sec-
tion 504, except that fund termination procedures may be
used only for violations of section 504.

Subpart F establishes the procedures to be followed by the
agencies designated in subpart G for processing complaints
against State and local government entities when the desig-
nated agency does not have jurisdiction under section 504.

§35.170 Complaints.

Section 35.170 provides that any individual who believes
that he or she or a specific class of individuals has been
subjected to discrimination on the basis of disability by a
public entity may, by himself or herself or by an authorized
representative, file a complaint under this part within 180
days of the date of the alleged discrimination, unless the
time for filing is extended by the agency for good cause.
Although §35.107 requires public entities that employ 50
or more persons to establish grievance procedures for resolu-
tion of complaints, exhaustion of those procedures is not a
prerequisite to filing a complaint under this section. If a
complainant chooses to follow the public entity's grievance
procedures, however, any resulting delay may be considered
good cause for extending the time allowed for filing a com-
plaint under this part.

Filing the complaint with any Federal agency will satisfy
the requirement for timely filing. As explained below, a
complaint filed with an agency that has jurisdiction under
section 504 will be processed under the agency's procedures
for enforcing section 504.

Some commenters objected to the complexity of allowing
complaints to be filed with different agencies. The multi-
plicity of enforcement jurisdiction is the result of following
the statutorily mandated enforcement scheme. The Depart-
ment has, however, attempted to simplify procedures for
complainants by making the Federal agency that receives
the complaint responsible for referring it to an appropriate
agency.

The Department has also added a new paragraph (c) to
this section providing that a complaint may be filed with
any agency designated under subpart G of this part, or with
any agency that provides funding to the public entity that
is the subject of the complaint, or with the Department of
Justice. Under §35.171(a)(2), the Department of Justice
will refer complaints for which it does not have jurisdiction
under section 504 to an agency that does have jurisdiction
under section 504, or to the agency designated under subpart
G as responsible for complaints filed against the public
entity that is the subject of the complaint or in the case of
an employment complaint that is also subject to title I of
the Act, to the Equal Employment Opportunity Commission.
Complaints filed with the Department of Justice may be
sent to the Coordination and Review Section, P.O. Box 66118,
Civil Rights Division, U.S. Department of Justice, Wash-
ington, D.C. 20035-6118.

§35.171 Acceptance of complaints.

Section 35.171 establishes procedures for determining
jurisdiction and responsibility for processing complaints

against public entities. The final rule provides complainants
an opportunity to file with the Federal funding agency of
their choice. If that agency does not have jurisdiction under
section 504, however, and is not the agency designated
under subpart G as responsible for that public entity, the
agency must refer the complaint to the Department of Jus-
tice, which will be responsible for referring it either to an
agency that does have jurisdiction under section 504 or to
the appropriate designated agency, or in the case of an
employment complaint that is also subject to title I of the
Act, to the Equal Employment Opportunity Commission.

Whenever an agency receives a complaint over which it
has jurisdiction under section 504, it will process the com-
plaint under its section 504 procedures. When the agency
designated under subpart G receives a complaint for which
it does not have jurisdiction under section 504, it will treat
the complaint as an ADA complaint under the procedures
established in this subpart.

Section 35.171 also describes agency responsibilities for
the processing of employment complaints. As described in
connection with §35.140, additional procedures regarding
the coordination of employment complaints will be estab-
lished in a coordination regulation issued by DOJ and
EEOC. Agencies with jurisdiction under section 504 for
complaints alleging employment discrimination also cov-
ered by title I will follow the procedures established by the
coordination regulation for those complaints. Complaints
covered by title I but not section 504 will be referred to
the EEOC, and complaints covered by this part but not title
I will be processed under the procedures in this part.

§35.172 Resolution of complaints.

Section 35.172 requires the designated agency to either
resolve the complaint or issue to the complainant and the
public entity a Letter of Findings containing findings of fact
and conclusions of law and a description of a remedy for
each violation found.

The Act requires the Department of Justice to establish
administrative procedures for resolution of complaints, but
does not require complainants to exhaust these administra-
tive remedies. The Committee Reports make clear that
Congress intended to provide a private right of action with
the full panoply of remedies for individual victims of dis-
crimination. Because the Act does not require exhaustion
of administrative remedies, the complainant may elect to
proceed with a private suit at any time.

§35.173 Voluntary compliance agreements.

Section 35.173 requires the agency to attempt to resolve
all complaints in which it finds noncompliance through
voluntary compliance agreements enforceable by the Attor-
ney General.

§35.174 Referral.

Section 35.174 provides for referral of the matter to the
Department of Justice if the agency is unable to obtain volun-
tary compliance.
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§35.175 Attorney's fees.

Section 35.175 states that courts are authorized to award
attorneys fees, including litigation expenses and costs, as
provided in section 505 of the Act. Litigation expenses
include items such as expert witness fees, travel expenses,
etc. The Judiciary Committee Report specifies that such
items are included under the rubric of "attorneys fees" and
not "costs" so that such expenses will be assessed against a
plaintiff only under the standard set forth in Christians-
burg Garment Co. v. Equal Employment Opportunity Com-
mission, 434 U.S. 412 (1978). (Judiciary report at 73.)

§35.176 Alternative means of dispute resolution.

Section 35.176 restates section 513 of the Act, which
encourages use of alternative means of dispute resolution.

§35.177 Effect of unavailability of technical assistance.

Section 35.177 explains that, as provided in section 506(e)
of the Act, a public entity is not excused from compliance
with the requirements of this part because of any failure to
receive technical assistance.

§35.178 State immunity.

Section 35.178 restates the provision of section 502 of the
Act that a State is not immune under the eleventh amend-
ment to the Constitution of the United States from an action
in Federal or State court for violations of the Act, and that
the same remedies are available for any such violations as
are available in an action against an entity other than a
State.

Subpart GDesignated Agencies

§35.190 Designated agencies.

Subpart G designates the Federal agencies responsible for
investigating complaints under this part. At least 26 agencies
currently administer programs of Federal financial assis-
tance that are subject to the nondiscrimination require-
ments of section 504 as well as other civil rights statutes.
A majority of these agencies administer modest programs
of Federal financial assistance and/or devote minimal
resources exclusively to "external" civil rights enforcement
activities. Under Executive Order 12250, the Department
of Justice has encouraged the use of delegation agreements
under which certain civil rights compliance responsibilities
for a class of recipients funded by more than one agency
are delegated by an agency or agencies to a "lead" agency.
For example, many agencies that fund institutions of
higher education have signed agreements that designate the
Department of Education as the "lead" agency for this class
of recipients.

The use of delegation agreements reduces overlap and
duplication of effort, and thereby strengthens overall civil
rights enforcement. However, the use of these agreements

to date generally has been limited to education and health
care recipients. These classes of recipients are funded by
numerous agencies and the logical connection to a lead
agency is clear (e.g., the Department of Education for col-
leges and universities, and the Department of Health and
Human Services for hospitals).

The ADMs expanded coverage of State and local govern-
ment operations further complicates the process of estab-
lishing Federal agency jurisdiction for the purpose of investi-
gating complaints of discrimination on the basis of disabil-
ity. Because all operations of public entities now are covered
irrespective of the presence or absence of Federal financial
assistance, many additional State and local government
functions and organizations now are subject to Federal
jurisdiction. In some cases, there is no historical or single
clear-cut subject matter relationship with a Federal agency
as was the case in the education example described above.
Further, the 33,000 governmental jurisdictions subject to
the ADA differ greatly in their organization, making a
detailed and workable division of Federal agency jurisdic-
tion by individual State, county, or municipal entity unreal-
istic.

This regulation applies the delegation concept to the
investigation of complaints of discrimination on the basis
of disability by public entities under the ADA. It designates
eight agencies, rather than all agencies currently adminis-
tering programs of Federal financial assistance, as responsi-
ble for investigating complaints under this part. These
"designated agencies" generally have the largest civil rights
compliance staffs, the most experience in complaint investiga-
tions and disability issues, and broad yet clear subject area
responsibilities. This division of responsibilities is made
functionally rather than by public entity type or name desig-
nation. For example, all entities (regardless of their title)
that exercise responsibilities, regulate, or administer ser-
vices or programs relating to lands and natural resources
fall within the jurisdiction of the Department of Interior.

Complaints under this part will be investigated by the
designated agency most closely related to the functions
exercised by the governmental component against which the
complaint is lodged. For example, a complaint against a
State medical board, where such a board is a recognizable
entity, will be investigated by the Department of Health
and Human Services (the designated agency for regulatory
activities relating to the provision of health care), even if
the board is part of a general umbrella department of plan-
ning and regulation (for which the Department of Justice
is the designated agency). If two or more agencies have
apparent responsibility over a complaint, section 35.190(c)
provides that the Assistant Attorney General shall deter-
mine which one of the agencies shall be the designated
agency for purposes of that complaint.

Thirteen commenters, including four proposed designated
agencies, addressed the Department of Justice's identifica-
tion in the proposed regulation of nine "designated agencies"
to investigate complaints under this part. Most comments
addressed the proposed specific delegations to the various
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individual agencies. The Department of Justice agrees with
several commenters who pointed out that responsibility for
"historic and cultural preservation" functions appropri-
ately belongs with the Department of Interior rather than
the Department of Education. The Department of Justice
also agrees with the Department of Education that "muse-
ums" more appropriately should be delegated to the Depart-
ment of Interior, and that "preschool and daycare programs"
more appropriately should be assigned to the Department of
Health and Human Services, rather than to the Department
of Education. The final rule reflects these decisions.

The Department of Commerce opposed its listing as the
designated agency for "commerce and industry, including
general economic development, banking and finance, con-
sumer protection, insurance, and small business". The
Department of Commerce cited its lack of a substantial exist-
ing section 504 enforcement program and experience with
many of the specific functions to be delegated. The Depart-
ment of Justice accedes to the Department of Commerce's
position, and has assigned itself as the designated agency
for these functions.

In response to a comment from the Department of Health
and Human Services, the regulation's category of "medical
and nursing schools" has been clarified to read "schools of
medicine, dentistry, nursing, and other health-related fields".
Also in response to a comment from the Department of
Health and Human Services, "correctional institutions"
have been specifically added to the public safety and admin-
istration of justice functions assigned to the Department
of Justice.

The regulation also assigns the Department of Justice as
the designated agency responsible for all State and local
government functions not assigned to other designated agen-
cies. The Department of Justice, under an agreement with
the Department of the Treasury, continues to receive and
coordinate the investigation of complaints filed under the
Revenue Sharing Act. This entitlement program, which was
terminated in 1986, provided civil rights compliance juris-
diction for a wide variety of complaints regarding the use
of Federal funds to support various general activities of

local governments. In the absence of any similar program
of Federal financial assistance administered by another
Federal agency, placement of designated agency responsibil-
ities for miscellaneous and otherwise undesignated func-
tions with the Department of Justice is an appropriate con-
tinuation of current practice.

The Department of Education objected to the proposed
rule's inclusion of the functional area of "arts and humanit-
ies" within its responsibilities, and the Department of Hous-
ing and Urban Development objected to its proposed designa-
tion as responsible for activities relating to rent control, the
real estate industry, and housing code enforcement. The
Department has deleted these areas from the lists assigned
to the Departments of Education and Housing and Urban
Development, respectively, and has added a new paragraph
(c) to section 35.190, which provides that the Department
of Justice may assign responsibility for components of State
or local governments that exercise responsibilities, regu-
late, or administer services, programs, or activities relating
to functions not assigned to specific designated agencies by
paragraph (b) of this section to other appropriate agencies.
The Department believes that this approach will provide
more flexibility in determining the appropriate agency for
investigation of complaints involving those components of
State and local governments not specifically addressed by
the listings in paragraph (b). As provided in §§35.170 and
35.171, complaints filed with the Department of Justice will
be referred to the apropriate agency.

Several commenters proposed a stronger role for the
Department of Justice, especially with respect to the receipt
and assignment of complaints, and the overall monitoring
of the effectiveness of the enforcement activities of Federal
agencies. As discussed above, §§35.170 and 35.171 have been
revised to provide for referral of complaints by the Depart-
ment of Justice to appropriate enforcement agencies. Also,
language has been added to §35.190(a) of the final regula-
tion stating that the Assistant Attorney General shall pro-
vide policy guidance and interpretations to designated
agencies to ensure the consistent and effective implementa-
tion of this part.
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What's New?

Americans with Disabilities Act: Its Im-
pact on Public Schools (March 1993) by
Nancy Fredman Krent, Scott S. Cairns, and
Jean Arnold Dodge. This publication analyzes
the key titles applicable to public schools of the
Americans with Disabilities Act. Included are
discussions of the law's anti-discrimination
requirements in the areas of employment and
state and local government services. The
appendices reproduce relevant portions of the
statute, implementing regulations and agency
interpretive guidance. 40 + pages.
ISBN 0-88364-146-1 (List $25, National Affili-
ates and Council members $20).

Sexual Harassment in the Schools: Pre-
venting and Defending Against Claims
(Revised Edition March 1993) This compre-
hensive monograph reviews the most current
laws affecting sexual harassment of students
and employees in the school setting. With
special emphasis on case law, this publication
offers a detailed analysis of Supreme Court
cases, including Franklin v. Gwinnett County
Public Schools, as well as current circuit court
decisions. It includes EEOC guidelines and
regulations, sample policies, as well as practi-
cal information with which your district can
develop its own policies and establish sound
investigative practices. 120 pages.
ISBN 0-88364-147-X (List $25, National Affili-
ates and Council members $20).

School Law in Review 1993 This digest of
papers presented at the 1993 Annual School
Law Seminar includes the following topics:
Civil Rights Act of 1991; damages in light of
recent Title IX and Civil Rights Act develop-
ments; Americans with Disabilities Act: em-
ployment issues; Supreme Court in review;
environmental law in the school setting; public
employee free speech and off duty conduct;
student religious activities at school; ethics in
school law; and current issues in special educa-
tion and labor relations. 130+ pages.
ISBN 0-88364-148-8 (List $35, Council mem-
bers first copy free. National Affiliates and
additional Council copies $28).

Crisis Management in the Schools: The
Legal Implications (October, 1992). This
looseleaf notebook is a compilation of the pre-
sentations given at the Council's Fall 1992
advocacy seminar in Boston. Topics covered
include: employee work stoppages and job
actions; negligent hiring, retention, and super-
vision; employees accused of wrongdoing; deal-
ing with weapons and guns in schools; sub-
stance abuse and possession; schools and the
police; AIDS/communicable diseases and OSHA
regulations; student immunization; drug test-
ing; responding to environmental crisis; and
religion in the schools. 717 pages. ISBN 0-
88364 -149 -6 (List $200, National Affiliates and
Council Members $160).

Desk Reference on Significant U.S. Su-
preme Court Decisions Affecting Public
Schools (April 1992) by Gwendolyn H. Gregory,
NSBA Deputy General Counsel. This desk
reference is designed to serve as a "memory
prompt" for attorneys and laymen alike on the
name, citation and/or rule of law of a particular
U.S. Supreme Court case. It contains virtually
all cases in which a public school district was a
party and a substantive decision was rendered,
however it does not analyze the decision. It
includes an extensive descriptive word index,
table of cases with full parallel citations and
table of constitutional and statutory provisions.
87 pages. ISBN 0-88364-135-6 (List $25,
National Affiliates and Council members $20).

School Board Member Liability Under
Section 1983 (April 1992) by David B. Rubin,
Piscataway, NJ (editor, Naomi E. Gittins,
NSBA staff attorney). Like earlier editions
published in 1981 and 1985, this monograph
serves as a primer for both school board mem-
bers and school attorneys on board member
liability issues. The current version seeks to
explain clearly and accurately in layman's
terms the basics of civil rights law under Sec-
tion 1983. It focuses on the types of claims most
commonly brought under Section 1983 against
school boards and presents factual circum-
stances and how the courts have applied the
law in immunity defenses. 44 pages.
ISBN 0-88364-134-8 (List $15, National Affili-
ates and Council members $12).



Additional Council Publications
(See order form for more titles)

Practice Forms for School Litigation in
Federal Courts (April 1992), editor, Naomi
E. Gittins. This practical looseleaf collection
of forms for filing in federal courts will save
you hours of time searching for the correct
form. Organized according to the standard
filing process, it includes sample forms on:
filing complaints; motions for injunctive
relief; temporary restraining orders; sample
answers in a variety of wrongful discharge
and discrimination claims and claims for
private placement; sample notices of removal;
sample motions to dismiss and motions to
strike; sample defendant's interrogatories
and requests for production of documents to
plaintiffs; defendant's proposed vior dire;
motions in limine and memorandum in
support thereof; requests of defendant's;
requested jury instructions with special
interrogatories; settlement agreements; and
oppositions. 420 pages. ISBN 0-88364-136-4
(List $100, National Affiliates & Council
members $80). Forms also avail-
able on wordprocessing diskettes
in WordPerfect, 5.1. See order
form for more details.

Investigating Alleged Wrongdoing by
Employees in the School Setting (April
1990) written by Richard E. Bump, Kelly Frels,
and Jeffrey J. Horner. Countless state and
federal constitutional, statutory and regulatory
provisions complicate investigations of alleged
employee wrongdoing in schools. This mono-
graph provides practical tips that ensure
accused employees are treated fairly while still
providing appropriate and efficient remedies to
the school employer. 40 pages.
ISBN 0-88364-156-9.

Significant U.S. Supreme Court Decisions
Affecting Public Schools (1940-1990) - This
three-color 28" x 39" poster, suitable for fram-
ing, celebrates NSBA's 50th anniversary and
includes case citations for cover 100 cases
listed.

School Discipline Polices & Procedures:
A Practical Guide (Revised EditionApril
1990) written by Kelly Frels, Jeffrey J. Horner
and Merri SchneiderVogel. This edition of the
Council's 1984 publication explores the most
recent litigation involving the administration
of school discipline policies and procedures.
The publication focuses on: policy development,
general procedures, hearing process, appeals,
special problems and discipline of handicapped
students. 40 pages.
ISBN 0-88364-154-2.

School Finance Litigation: A Renewed
Impulse for Reforms (March 1991) written by
Albertina Bailey. This publication traces the
course of school finance litigation over the past
two decades and highlights the shift away from
federal constitutional challenges to claims assert-
ing violations of the educational article of state
constitutions. 30 pages. ISBN 0-88364-132-1.

Religion, Education and the U.S. Constitu-
tion (May 1990) edited by Naomi Gittins. This
monograph is a compilation of nine articles
written by Council members and focuses on the
affect of the establishment and free exercise
clauses of the first amendment and the constitu-
tional issues surrounding accommodating em-
ployee religous beliefs, wearing of religious garb,
curriculum content, school prayer/moment of
silence, holiday observances, equal access, home
school and much more. 112 pages.
ISBN 0-88364-153-4.

School Law Library Filing System Vinyl
3ring binder with printed subject tabs. Orga-
nize your issues of "Inquiry & Analysis," "A Word
On..." and articles from School Law in Review by
subject area.

To place your order, complete the form on the next two pages.
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Name

Title

Organization Organization

Street Address Street Address

City State Zip City State Zip

Phone Phone (

Name

Title

11 My check made payable to NSBA in the amount Please charge my: J VISA Ci MasterCard
of $ is enclosed.

Bill me using P.O. Number
PLEASE NOTE: Orders less than $20 must be paid in
advance by check or credit card.

171 My district is an NSBA National Affiliate, NA#

Order # Title

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

Card Number

Authorized Signature Exp. Date

Member t Nonmember
Quantity Price Price Total

New
06-142 Americans with Disabilities Act: Its Impact on

Public Schools (March 1993) $20.00 $25.00

New
06-143 Sexual Harassment in the Schools: Preventing and

Defending Against Claims (Revised Edition)
(March 1993) $20.00 $25.00

06-136 School Board Member Liability Under Section 1983
(April 1992) $12.00 $15.00

06-137 Desk Reference on Significant Supreme Court
Decisions Affecting Public Schools (April 1992) $20.00 $25.00

06-127 Contracting with Architects: A School
District's Perspective (March 1991) $20.00 $25.00

06-121 Investigating Alleged Wrongdoing by Employees in the
School Setting (April 1990) $20.00 $25.00

06-122 School Discipline Policies & Procedures: A Practical
Guide (Revised EditionApril 1990) $20.00 $25.00

I Member price is extended to NSBA Council of School Attorneys' members and NSBA National Affiliate School Districts.
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Order # Title
Member t Nonmember

Quantity Price Price Total

06-119 Religion, Education, and the U.S. Constitution
(May 1990) $20.00 $25.00

06-129 School Finance Litigation: A Renewed Impulse
for Reforms (March 1991) $12.00 $15.00

06-102 Copyright Law: A Guide for Public Schools (1986) $8.00 $10.00

06-103 The School Attorney: A Practical Guide to Employing
Legal Counsel (1986) $5.00 $7.00

New
06-141 School Law in Review 1993 $28.00 $35.00

06-135 School Law in Review 1992 $28.00 $35.00

06-128 School Law in Review 1991 $28.00 $35.00

Notebook4

New Crisis Management in the Schools:
06-140 The Legal Implications (October 1992) $160.00 $200.00

06-139 So Now You've Been Sued -
Strategies that Win: Defending Civil Rights Suits
Against Your School District Client (1992) $160.00 $200.00

06-138 Practice Forms for School Litigation in
Federal Courts (April 1992)

TrNotebook alone $80.00

$150.00

$100.00

$190.001 II

WordPerfect 5.1 wordprocessing diskette (includes notebook)
[please check preferred format]

3.5 inch diskette 5.25 inch diskette

06-126 Significant Supreme Court Decisions Poster $20.00 $25.00'

06-125 School Law Filing System $12.00 $15.00

' Member price is extended to NSBA Council of School Attorneys' Subtotal*
members and NSBA National Affiliate School Districts.

Shipping/Handling
Charges

SHIPPING AND HANDLING CHARGES
(to All U.S. Zip-Coded Areas Only)

$ AMOUNT SURFACE SHIPPING
OF ORDER CHARGE

4.5% Sales tax
(Va. Residents)

TOTAL
0.00 - $10.00 $ 2.25

10.01 - 35.00 3.75
35.01 - 100.00 10% of order total

100.01 - 200.00 8% of order total
200.01 and above 7% of order total

* If the subtotal is $50 or more, choose one
of the following complimentary items:

1=1 School Law Library Filing System

Return this form to: NSBA
Lock Box Operations
P.O. Box 630422
Baltimore, MD 21263-0422 1 17

Significant Supreme Court Decisions Poster

To order by phone
call NSBA at 703/638-6722, or
FAX form to 703/683-7590



1.5 EARN (II NERVI1 E:.

NSBA COUNCIL OF :I_
SCHOOL ATIORNE1S

NSBA Council of School Attorneys
Audio Tape Library Order Form

March 1993

Return your completed form to: NSBA, Lockbox Operations, P.O. Box 630422, Baltimore, MD 21263-0422.
Or, call NSBA at (703) 838-6722 or FAX NSBA at (703) 683-7590 to place your order.

The complete text and case citations for these taped presentations are provided in the following publications:

Tapes 030-039 School Law in Review 1993; Tapes 020-029 School Law in Review 1992

School Law in Review is provided as a membership benefit to Council members each Spring.
For NSBA Use Only

Order #

Tape # Title, Presenter ** Quantity ' Member*
Price

' Nonmember
Price

Total

039 Current Issues in Special Education, (2-Tape set)
Least Restrictive Environment:

The Advocate, Lynwood E. Beekman
School District View, Fay Hartog-Rapp

Discipline After Honig v. Doe: Expelling the Disabled
Student, Janet Horton $26.50 $32.50

038 School Labor Relations & Negotations, (2-Tape set)
Collective Bargaining & Teacher Discipline,
Spencer E. Covert, Jr.
Labor Relations Relating to Subcontracting
and/or Privatization of School Services,
David A. Farmelo
Negotiation of Health Care Benefits,
R. Theodore Clark, Jr. $26.50 $32.50

037 Trial Strategies & the Civil Rights Act of 1991,
Mark S. Floyd $14.50 $17.50

036 Damages in Light of Recent Title IX and
Civil Rights Act Developments, John F. Kennedy $14.50 $17.50

035 Americans with Disabilities Act: Employment
Issues, J. Douglas Mann $14.50 $17.50

034 The Supreme Court in Review,
Gwendolyn H. Gregory $14.50 $17.50

033 Environmental Law in the School Setting, David R. Day $14.50 $17.50

032 Public Employee Speech and Off Duty Conduct:
Considerations for Termination, R. Craig Wood $14.50 $17.50

031 Student Religious Activities at School, Trudy Bredthauer $14.50 $17.50

030 Ethics in School Law, Jay Worona $14.50 $17.50

029 School Negotiators Program, (2-Tape set)
A Legal Primer on Bargaining for the 90's,
Gary Thune
Negotiating Employer Protection Rights for a
Recessionary Economy: Proposals to Achieve
and Avoid, Benjamin J. Ferrara
Fringe Benefit Provisions: The Hidden Time Bomb
in Your District's Labor Contract,
Frank J. Fekete
A Dialogue on Shared Decision Making and
Site-Based Management: Is it Working?
Adam D. Kaufman, Patrice McCarthy
Multi-Employer Coordinated Bargaining with
their Unions: Will it Be Successful for Districts
in the Future? Benjamin J. Ferrara,
Stephen S. Russell $26.50 $32.50

118



vi

0r.
))r.
C.)

ca
ca
03

"0
cd

4-,

a)

a)
a)

E0
C.)

0to.
cq

cra

a.)

O
0

a)
a)

C/)

Order #

Tape # Title, Presenter Quantity t Member*
Price

' Nonmember
Price

Total

028 Current Topics in Special Education, (2-Tape set)
Americans with Disabilities Act and Section 504
What the School Attorney Needs to Know,
Chris G. Elizalde
Procedures & Trends in Section 504 Enforcement
by Office for Civil Rights, J.T. Tokarz
Recent Developments in Special Education,
Julie Jennings $26.50 $32.50

027 Desegregation and Affirmative Action in the 1990's,
(2-Tape set)

Legislative and Judicial Remedies to Racial
Imbalance in Metropolitan Desegregation
Cases, Michael Spector
Legal Implications of Grouping Practices
in School Districts, Maree Sneed
Affirmative Action and Minority Recruitment
in Public Schools, Adriane J. Dudley $26.50 $32.50

026 "Choice"The Legal Issues, George T. Rogister, Jr. $14.50 $17.50

025 Immunity Defenses Under Section 1983,
David M. Pedersen $14.50 $17.50

024 Termination of Drug /Alcohol Abusing Employees,
Donald B. Sweeney, Jr. $14.50 $17.50

023 Supreme Court/Legislative Update, Ralph D. Stem $14.50 $17.50

022 The Second Wave of "Equal Access"
Distribution of Religious Literature in Schools,
Patricia Baker $14.50 $17.50

021 School Building Programs, Equipment Acquisitions
& Cash Flow: The Anatomy of School Debt
Financing, Edgar H. Bittle $14.50 $17.50

020 Legal Aspects of Site-Based Management, Kelly Frels $14.50 $17.50

t All prices include postage and handling.

* Member price is extended to NSBA Council of School
Attorneys member and NSBA National Affiliate school districts.

** Some titles listed for 1993 School Law Seminar may not be
available.

t Subtotal:

4.5% Sales Tax
(Virginia residents)

Total enclosed:

SHIP TO: (1993 tapes will not be shipped until after May 1993) BILL TO: (if other than ship to)

Name

Title

Organization

Street Address

City State Zip

Phone (

O My check made payable to NSBA in the amount
of $ is enclosed.

O Bill me using P.O. Number
PLEASE NOTE: Orders less than $20 must be
paid in advance by check or credit card.

O My district is a NSBA National Affiliate,
NA #

BESTCOPYAVAILABLE

Name

Title

Organization

Street Address

City

Phone (

State Zip

Please charge my: 0 VISA 0 MasterCard

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

Card Number

Authorized Signature Exp. Date
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about NSBA . . .
The National School Boards Association is the nationwide advocacy organization for public school governance.
NSBA's mission is to foster excellence and equity in public elementary and secondary education in the United States
through local school board leadership. NSBA achieves its mission by amplifying the influence of school boards across
the country in all public forums relevant to federal and national education issues, by representing the school board
perspective before federal government agencies and with national organizations that affect education, and by
providing vital information and services to Federation Members and school boards throughout the nation.

NSBA advocates local school boards as the ultimate expression of the unique American institution of representative
governance of public school districts. NSBA supports the capacity of each school board acting on behalf of and in
close concert with the people of its community to envision the future of education in its community, to establish
a structure and environment that allow all students to reach their maximum potential, to provide accountability for
the people of its community on performance in the schools, and to serve as the key community advocate for children
and youth and their public schools.

Founded in 1940, NSBA is a not-for-profit federation of state associations of school boards across the United States
and the school boards of Hawaii, the District of Columbia, the U.S. Virgin Islands, and the Commonwealth of Puerto
Rico. NSBA represents the nation's 97,000 school board members. These board members govern 15,500 local school
districts that serve more than 41 million public school students approximately 90 percent of all elementary and
secondary school students in the nation. Virtually all school board members are elected; the remainder are appointed
by elected officials.

NSBA policy is determined by a 150-member Delegate Assembly of local school board members from throughout the
nation. The 24-member Board of Directors translates this policy into action. Programs and services are administered
by the NSBA Executive Director, assisted by a professional staff. NSBA is located in metropolitan Washington, D.C.

NSBA Programs and Services

National Affiliate Program enables school boards to work with their state association and NSBA
to identify and influence federal and national trends and issues affecting public school governance.

Council of Urban Boards of Education serves the governance needs of urban school boards.

Large District Forum serves the governance needs of large but non-urban boards.

Rural and Small District Forum serves the governance needs of rural and small enrollment districts.

Federal Relations Network school board members from each Congressional district actively
participate in NSBA's federal and national advocacy efforts.

Federal Policy Coordinators Network focuses on the administration of federally funded programs.

Award Winning Publications The American School Board Journal, The Executive Educator,
School Board News, and special substantive reports on public school governance throughout the year.

Institute for the Transfer of Technology to Education and Technology Leadership Network
advances public education through best uses of technology in the classroom and school district operations.

Council of School Attorneys focuses on school law issues and services to school board attorneys.

Annual Convention and Exposition the nation's largest policy and training conference for local
education officials on national and federal issues affecting the public schools in the United States.

National Education Policy Network provides the latest policy information nationwide and a
framework for public governance through written policies.

Training/Development and Clearinghouse Information for the policy leadership of state school
boards associations and local school boards.
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National School Boards Association
1680 Duke Street

Alexandria, VA 22314
Phone: 703-838-6722
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