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FOREWARD

During calendar years 1997, 1998, and 1999, the Department published revisions to the
Education Department General Administrative Regulations (EDGAR), which in the past
has consisted of Parts 74-86 of Title 34 of the Code of Federal Regulations (CFR). These
regulatory changes eliminated prior approval requirements for the most common forms of
administrative changes under ED discretionary grants, amended Part 97 of Title 34 ofthe
CFR, redefined EDGAR to include Parts 97, 98, & 99 of Title 34, adopted for ED grants
changes that the Office of Management and Budget (OMB) made to five of its circulars,
revised Parts 74 and 80 of EDGAR to include new requirements for non-Federal audits,
and made numerous miscellaneous technical corrections to EDGAR.

These changes are discussed in more detail below.

On July 28, 1997, the Department published in the Federal Register significant
revisions to Part 75. These regulatory changes, known as the 'Expanded Authorities',
eliminated most prior approval requirements for the four most common types of
administrative actions under discretionary grant awards: time extensions, pre-award
costs, so called 'carryover' amounts, and many types of budget changes. The version
of Part 75 published in this volume incorporates the new language of the affected Part
75 regulatory sections.

The 1997 Federal Register announcement contained an extensive introductory
section, which explained in some detail the background and purpose of the regulatory
changes. However, as is customary in Federal Register practice, this introductory text
from the notice was dropped when the new regulatory language was codified in Title
34 of the Code of Federal Regulations. For the reader's convenience and information,
the introductory and background material from the Federal Register announcement,
labeled "Supplementary Information," is reprinted in this volume as Appendix A.

On August, 29, 1997, the Department of Education and numerous other Federal
agencies jointly published in the Federal Register [62 FR 45937] an interim final rule
to modify both of the agencies' common rules for administering grants. (NOTE:
These two common rules are found in this volume at Part 74 and Part 80 and
implement the requirements of OMB Circulars A-110 and A-102, respectively.) The
agencies' joint publication amends language in the two common rules to incorporate
earlier changes that OMB had made to its Circular A-133 (Audits of States, Local
Governments, and Non-Profit Organizations) to bring it into conformity to the Single
Audit Act Amendments of 1996. These changes as they apply to ED grants can be
found at §74.26 and §80.26.

On November 26, 1997, the Department published final regulations in the Federal
Register amending 34 CFR Part 97 to add special protections for children who were
involved as subjects of research. The regulations for research involving children as
subjects, removed exemptions for certain kinds of research, modified the informed
consent provisions and further limited the risks to which children may be made
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vulnerable. The Secretary adopted for the Department of Education regulations that
were already in effect for research supported or conducted by the Department of
Health and Human Services (DHHS), Subpart DAdditional DHHS Protections for
Children Involved as Subjects in Research (Subpart D).

In addition, a separate Federal Register announcement was published on September
16, 1999 to incorporate Part 97 of Title 34 of the CFR into EDGAR. Including Part 97
as part of EDGAR places additional emphasis on the Department's policy to protect
the rights and welfare of human subjects of research in research activities covered by
ED regulations for the protection of human subjects in extramural research, i.e.,
research sponsored by ED through a grant, a contract, or the interagency transfer of
funds. This announcement contained numerous other amendments to EDGAR as well.
It is found elsewhere in this volume and is discussed in further detail below.

On July 1, 1998, the Secretary made applicable to ED grants revised provisions of
five grant-related circulars, which OMB had published in a previous notice [62 FR
45934]. These revised circulars provided conditional exceptions, from certain
regulatory requirements for the Department of Education (ED) grant programs. The
Secretary took this action to promote efficiency in the State and Local administration
of these programs. The text of the ED Federal Register announcement as well as the
earlier one from OMB are reprinted in this volume as Appendix B.

On, September 16, 1999, the Department published a package of miscellaneous
amendments to EDGAR. This announcement adopted revised provisions in OMB
Circulars A-21 and A-122, redefined EDGAR to include 34 CFR 97 (as discussed
above) as well as Parts 98 and 99, made numerous technical changes and updates to
citations in various parts of EDGAR, and adopted in final for ED grants the
previously discussed changes to Parts 74 and 80 (from August 29,1997), discussed
above. This most recent package of amendments appears in this volume as Appendix
C.

The reader's attention is called to additional sections of this publication intended to
enhance its utility for the user. This new edition contains a table of contents of the
various regulatory parts, a list of information tables found in the regulations and a
thematic index with page numbers. "Other Information," found after the appendices,
guides the reader in locating printed and electronic versions of EDGAR and other
publications related to grants.

The staff of the Department hopes that these sections will make EDGAR a more user-
friendly publication. Comments on any aspect of this edition are welcome. The address to
send suggestions is located on the last page of this edition.



U.S. Department of Education
Washington, DC

September 16, 1999

NOTE TO THE READER

This publication by the U.S. Department of Education is an unofficial version of the
Education Department General Administrative Regulations (EDGAR), codified at 34
CFR Parts 74 86 and 97-99. The publication incorporates final regulations that the
Department published too late to appear in the official July 1, 1998 version of Title 34
of the Code of Federal Regulations issued by the Office of the Federal Register (OFR).
The Department has made every effort to ensure the accuracy of the regulations
contained in this unofficial version. However, the only official versions of these
regulations are those published by the OFR in the Federal Register and the Code of
Federal Regulations.
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Subpart DAfter-the-Award Requirements

74.70 Purpose.
74.71 Closeout procedures.
74.72 Subsequent adjustments and continu-

ing responsibilities.
74.73 Collection of amounts due.
Appendix A to Part 74CONTRACT PROVISIONS

AUTHORITY: 20 U.S.C. 1221e-3 and 3474; OMB
Circular A-110, unless otherwise noted.

SOURCE: 59 FR 34724, July 6, 1994, unless
otherwise noted.

Subpart AGeneral
§ 74.1 Purpose.

(a) This part establishes uniform ad-
ministrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions.

(b) The Secretary does not impose ad-
ditional or inconsistent requirements,
except as provided in §§74.4 and 74.14 or
unless specifically required by Federal
statute or executive order.

(c) This part applies to all recipients
other than State and local govern-
ments and Indian tribal organizations.
Uniform requirements for State and
local governments and tribal organiza-...
tions are in 34 CFR Part 80Uniform
Administrative Requirements for
Grants and Cooperative Agreements to
State and Local Governments.

(d) Non-profit organizations that im-
plement Federal programs for the
States are also subject to State re-
quirements.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.2 Definitions.
The following definitions apply to

this part:
Accrued expenditures means the

charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of-
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§ 74.2

(1) Earnings during a given period
from

(i) Services performed by the recipi-
ent; and

(ii) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty, or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient's regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property, in lieu
of money, by the Federal Government
to an eligible recipient. The term does
not include

(1) Technical assistance, which pro-
vides services instead of money;

(2) Other assistance in the form of
loans, loan guarantees, interest sub-
sidies, or insurance;

(3) Direct payments of any kind to
individuals; and

(4) Contracts which are required to be
entered into and administered under
procurement laws and regulations.

Cash contributions means the recipi-
ent's cash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
the Secretary determines that all ap-
plicable administrative actions and all
required work of the award have been
completed by the recipient and Depart-
ment of Education (ED).
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Contract means a procurement con-
tract under an award or subaward, and
a procurement subcontract under a re-
cipient's or subrecipient's contract.

Cost sharing or matching means that
portion of project or program costs not
borne by the Federal Government.

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which Federal spon-
sorship ends.

Disallowed costs means those charges
to an award that the Secretary deter-
mines to be unallowable, in accordance
with the applicable Federal cost prin-
ciples or other terms and conditions
contained in the award.

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a useful life of more than
one year and an acquisition cost of
$5,000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Excess property means property under
the control of ED that is no longer re-
quired for its needs or the discharge of
its responsibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where the Sec-
retary has statutory authority to vest
title in the recipient without further
obligation to the Federal Government.
An example of exempt property author-
ity is contained in the Federal Grant
and Cooperative Agreement Act (31
U.S.C. 6306) for property acquired under
an award to conduct basic or applied
research by a non-profit institution of
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research.

Federal awarding agency means the
Federal agency that provides an award
to the recipient.

Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by ED regula-
tions or ED implementing instructions.

Federal share of real property, equip-
ment, or supplies means that percent-
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age of the property's acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock, and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received, and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party
in-kind contributions applied, and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

Program income means gross income
earned by the recipient that is directly
enerated by a supported activity or
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earned as a result of the award (see ex-
clusions in § 74.24(e) and (h)). Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in ED regulations or the
terms and conditions of the award, pro-
gram income does not include the re-
ceipt of principal on loans, rebates,
credits, discounts, etc., or interest
earned on any of them.

Project costs means all allowable
costs, as established in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award document during
which Federal sponsorship begins and
ends.

Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment.

Recipient means an organization re-
ceiving financial assistance directly
from ED to carry out a project or pro-
gram. The term includes public and
private institutions of higher edu-
cation, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
may include commercial organizations,
foreign or international organizations
(such as agencies of the United Na-
tions) which are recipients, subrecipi-
ents, or contractors or subcontractors
of recipients or subrecipients at the
discretion of the Secretary. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
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support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

Research and development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. "Research" is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. "Development"
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
"research" also includes activities in-
volving the training of individuals in
research techniques where these activi-
ties utilize the same facilities as other
pesearch and development activities
and where these activities are not in-
cluded in the instruction function.

Small awards means a grant or coop-
erative agreement not exceeding the
small purchase threshold fixed at 41
U.S.C. 403(11) (currently $25,000).

Subaward means an award of finan-
cial assistance in the form of money, or
property in lieu of money, made under
an award by a recipient to an eligible
subrecipient or by a subrecipient to a
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if
the agreement is called a contract, but
does not include procurement of goods
and services nor does it include any
form of assistance which is excluded
from the definition of "award" as de-
fined in this section.

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term may
include foreign or international organi-
zations (such as agencies of the United
Nations) at the discretion of the Sec-
retary.

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
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work under a funding agreement ("sub-
ject inventions"), as defined in 37 CFR
Part 401Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms Under Government
Grants, Contracts, and Cooperative
Agreements.

Suspension means an action by the
Secretary that temporarily withdraws
Federal sponsorship under an award,
pending corrective action by the recipi-
ent or pending a decision to terminate
the award by the Secretary. Suspen-
sion of an award is a separate action
from suspension under 34 CFR Part 85
(Governmentwide Debarment and Sus-
pension (Nonprocurement) and Govern-
mentwide Requirements for Drug-Free
Workplace (Grants).

Termination means the cancellation
of Federal sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the por-
tion of the funds authorized by the Sec-
retary that has not been obligated by
the recipient and is determined by de-
ducting the cumulative obligations
from the cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which could have been
awarded under the recipient's appioved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated

disbursement needs for a given initial
period.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.3 Effect on other issuances.
For awards subject to this part, all

administrative requirements of codi-
fied program regulations, program
manuals, handbooks, and other non-
regulatory materials which are incon-
sistent with the requirements of this
part are superseded, except to the ex-
tent they are required by statute, or
authorized in accordance with the devi-
ations provision in § 74.4.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.4 Deviations.
The Secretary, after consultation

with the Office of Management and
Budget (OMB), may grant exceptions
for classes of grants or recipients sub-
ject to the requirements of this part
when exceptions are not prohibited by
statute. However, in the interest of
maximum uniformity, exceptions from
the requirements of this part are per-
mitted only in unusual circumstances.
The Secretary may apply more restric-
tive requirements to a class of recipi-
ents when approved by OMB. The Sec-
retary may apply less restrictive re-
quirements when awarding small
awards, except for those requirements
which are statutory. Exceptions on a
case-by-case basis may also be made by
the Secretary.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.5 Subawards.
Unless sections of this part specifi-

cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if the subrecipients
are institutions of higher education,
hospitals, or other non-profit organiza-
tions. State and local government sub-
recipients are subject to the provisions
of 34 CFR Part 80Uniform Adminis-
trative Requirements for Grants and
Cooperative Agreements to State and
Local Governments.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)
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Subpart BPre-Award
Requirements

§ 74.10 Purpose.
Sections 74.11 through 74.17 pre-

scribes forms and instructions and
other pre-award matters to be used in
applying for awards.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.11 Pre-award policies.
(a) Use of grants and cooperative agree-

ments, and contracts. In each instance,
the Secretary decides on the appro-
priate award instrument (i.e., grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the use of grants, cooperative
agreements, and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, substantial involve-
ment is expected between ED and the
recipient when carrying out the activ-
ity contemplated in the agreement.
Contracts shall be used when the prin-
cipal purpose is acquisition of property
or services for the direct benefit or use
of the Federal Government.

(b) Public notice and priority setting.
The Secretary notifies the public of in-
tended funding priorities for discre-
tionary grant programs, unless funding
priorities are established by Federal
statute.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.12 Forms for applying for Federal
assistance.

(a) The Secretary complies with the
applicable report clearance require-
ments of 5 CFR Part 1320Controlling
Paperwork Burdens on the Public
with regard to all forms used by ED in
place of or as a supplement to the
Standard Form 424 (SF-424) series.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by the Secretary.

§ 74.14

(c) For Federal programs covered by
E.O. 12372Intergovernmental Review
of Federal Programs (implemented by
the Secretary in 34 CFR Part 79Inter-
governmental Review of Department of
Education Programs and Activities)
the applicant shall complete the appro-
priate sections of the SF-424 (Applica-
tion for Federal Assistance) indicating
whether the application was subject to
review by the State Single Point of
Contact (SPOC). The name and address
of the SPOC for a particular State can
be obtained from the Secretary or the
Catalog of Federal Domestic Assistance
(available from the Superintendent of
Documents, Government Printing Of-
fice). The SPOC shall advise the appli-
cant whether the program for which
application is made has been selected
by that State for review.

(d) If ED does not use the SF-424
form, the Secretary may indicate
whether the application is subject to
review by the State under E.O. 12372.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.13 Debarment and suspension.
The Secretary and recipients shall

comply with the nonprocurement de-
barment and suspension common rule
(implemented by the Secretary in 34
CFR part 85). This common rule re-
stricts subawards and contracts with
certain parties that are debarred, sus-
pended, or otherwise excluded from or
ineligible for participation in Federal
assistance programs or activities.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.14 Special award conditions.
(a) The Secretary may impose special

award conditions, if an applicant or re-
cipient

(1) Has a history of poor performance;
(2) Is not financially stable;
(3) Has a management system that

does not meet the standards prescribed
in this part;

(4) Has not conformed to the terms
and conditions of a previous award; or
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(5) Is not otherwise responsible.
(b) If special award conditions are es-

tablished under paragraph (a) of this
section, the Secretary notifies the ap-
plicant or recipient of

(1) The nature of the additional re-
quirements;

(2) The reason why the additional re-
quirements are being imposed;

(3) The nature of the corrective ac-
tion needed;

(4) The time allowed for completing
the corrective actions; and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(c) Any special conditions are
promptly removed once the conditions
that prompted them have been cor-
rected.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.15 Metric system of measurement.
The Metric Conversion Act, as

amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency's procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
The Secretary follows the provisions of
E.O. 12770Metric Usage in Federal
Government Programs.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.16 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (Pub. L. 94-580
codified at 42 U.S.C. 6962), any State
agency or agency of a political subdivi-
sion of a State which is using appro-
priated Federal funds must comply
with section 6002 of the RCRA. Section
6002 requires that preference be given
in procurement programs to the pur-
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chase of specific products containing
recycled materials identified in guide-
lines developed by the Environmental
Protection Agency (EPA) (40 CFR parts
247-254). Accordingly, recipients that
receive direct Federal awards or other
Federal funds shall give preference in
their procurement programs funded
with Federal funds to the purchase of
recycled products pursuant to the EPA
guidelines.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, the Secretary allows
recipients to submit certifications and
representations required by statute,
executive order, or regulation on an
annual basis, if the recipients have on-
going and continuing relationships
with ED. Annual certifications and rep-
resentations shall be signed by respon-
sible officials with the authority to en-
sure recipients' compliance with the
pertinent requirements.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

Subpart C Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§ 74.20 Purpose of financial and pro-
gram management.

Sections 74.21 through 74.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for

(a) Satisfying cost sharing and
matching requirements;

(b) Accounting for program income;
(c) Approving budget revisions;
(d) Making audits;
(e) Determining allowability of cost;

and
(f) Establishing fund availability.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.21 Standards for financial man-
agement systems.

(a) Recipients shall relate financial
data to performance data and develop

7 15
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unit cost information whenever prac-
tical.

(b) Recipients' financial management
systems shall provide for the following:

(1) Accurate, current, and complete
disclosure of the financial results of
each federally-sponsored project in ac-
cordance with the reporting require-
ments established in § 74.52. If the Sec-
retary requires reporting on an accrual
basis from a recipient that maintains
its records on other than an accrual
basis, the recipient shall not be re-
quired to establish an accrual account-
ing system. These recipients may de-
velop accrual data for its reports on
the basis of an analysis of the docu-
mentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-

ining to awards, authorizations, obli-
gations, unobligated balances, assets,
outlays, income, and interest.

(3) Effective control over and ac-
countability for all funds, property,
and other assets. Recipients shall ade-
quately safeguard all assets and assure
they are used solely for authorized pur-
poses.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR Part 205Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.

(6) Written procedures for determin-
ing the reasonableness, allocability.
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

§ 74.22

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Secretary may require adequate bond-
ing and insurance if the bonding and
insurance requirements of the recipi-
ent are not deemed adequate to protect
the interest of the Federal Govern-
ment.

(d) The Secretary may require ade-
quate fidelity bond coverage where the
recipient lacks sufficient coverage to
protect the Federal Government's in-
terest.

(e) Where bonds are required under
paragraphs (a) and (b) of this section,
the bonds shall be obtained from com-
panies holding certificates of authority
as acceptable sureties, as prescribed in
31 CFR Part 223Surety Companies
Doing Business with the United States.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.22 Payment.
(a) Payment methods shall minimize

the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(b)(1) Recipients are paid in advance,
provided they maintain or demonstrate
the willingness to maintain- -

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the recip-
ient; and

(ii) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §74.21.

(2) Cash advances to a recipient orga-
nization are limited to the minimum
amounts needed and be -,imed to be in
accordance wf th the actr. al , imrrn,diate
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cash requirements of the recipient or-
ganization in carrying out the purpose
of the approved program or project.

(3) The timing and amount of cash
advances are as close as is administra-
tively feasible to the actual disburse-
ments by the recipient organization for
direct program or project costs and the
proportionate share of any allowable
indirect costs.

(c) Whenever possible, advances are
consolidated to cover anticipated cash
needs for all awards made by the Sec-
retary.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check, and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients are authorized to sub-
mit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270----Request for Advance or Reim-
bursementor other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cl uded by ED instructions for elec-
tronic funds transfer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
The Secretary may also use this meth-
od on any construction agreement, or
if the major portion of the construc-
tion project is accomplished through
private market financing or Federal
loans, and the Federal assistance con-
stitutes a minor portion of the project.

(1) When the reimbursement method
is used, the Secretary makes payment
within 30 days after receipt of the bill-
ing, unless the billing is improper.

(2) Recipients are authorized to sub-
mit request for reimbursement at least
monthly when electronic funds trans-
fers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the
Secretary has determined that reim-
bursement is not feasible because the
recipient lacks sufficient working cap-
ital, the Secretary may provide cash on
a working capital advance basis. Under
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this procedure, the Secretary advances
cash to the recipient to cover its esti-
mated disbursement needs for an ini-
tial period generally geared to the
awardee's disbursing cycle. Thereafter,
the Secretary reimburses the recipient
for its actual cash disbursements. The
working capital advance method of
payment is not used for recipients un-
willing or unable to provide timely ad-
vances to their subrecipient to meet
the subrecipient's actual cash disburse-
ments.

(g) To the extent available, recipi:
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries, and interest earned
on these funds before requesting addi-
tional cash payments.

(h) Unless otherwise required by stat-
ute, the Secretary does not withhold
payments for proper charges made by
recipients at any time during the
project period unless

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements; or

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A-
129Managing Federal Credit Pro
grams. Under these conditions, the
Secretary may, upon reasonable notice.
inform the recipient that ED does not
make payments for obligations in-
curred after a specified date until the
conditions are corrected or the indebt-
ednessed.ness to the Federal Government is
liquidated.

(i) The standards governing the use
of banks and other institutions as de-
positories of funds advanced under
awards are as follows:

(1) Except for situations described in
paragraph (i)(2) of this section, the
Secretary does not require separate de-
pository accounts for funds provided to
a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However, re-
cipients must be able to account for
the receipt, obligation, and expend :-
ture of funds.

(2) Advances of Federal funds sba,11
deposited and maintained in insured
accounts whenever possible.
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(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless

(1) The recipient receives less than
$120,000 in Federal awards per year;

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances; or

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, Rockville, MD 20852. Interest
amounts up to $250 per year may be re-
tained by the recipient for administra-
tive expense. State universities and
hospitals shall comply with CMIA, as it
pertains to interest. If an entity sub-
ject to CMIA uses its own funds to pay
pre-award costs for discretionary
awards without prior written approval
from the Secretary, it waives its right
to recover the interest under CMIA.

(m) Except as noted elsewhere in this
part, only the following forms are au-
thorized for the recipients in request-
ing advances and reimbursements. The
Secretary does not require more than
an original and two copies of the fol-
lowing:

(1) SF-270Request for Advance or
Reimbursement. The Secretary adopts
the SF-270 as a standard form for all
nonconstruction programs when elec-
tronic funds transfer or predetermined
advance methods are not used. The
Secretary may, however, use this form
for construction programs in lieu of
the SF-271Outlay Report and Request
for Reimbursement for Construction
Programs.
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(2) SF-271--Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. The Secretary adopts
the SF-271 as the standard form to be
used for requesting reimbursement for
construction programs. However, the
Secretary may substitute the SF-270
when the Secretary determines that it
provides adequate information to meet
Federal needs.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.23 Cost sharing or matching.
(a) All contributions, including cash

and third party in-kind, are accepted
as part of the recipient's cost sharing
or matching when contributions meet
the following criteria:

(1) Are verifiable from the recipient's
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and- reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
"where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Secretary.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Secretary.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If the Secretary au-
thorizes recipients to donate buildings
or land for construction/facilities ac-
quisition projects or long-term use, the
value of the donated property for cost
sharing or matching shall be the lesserof

(1) The certified value of the remain-
ing life of the property recorded in the
recipient's accounting records at the
time of donation; or

(2) The current fair market value.
However, if there is sufficient justifica-
tion, the Secretary may approve the
use of the current fair market value of
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the donated property, even if it exceeds
the certified value at the time of dona-
tion to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services must be consistent
with those paid for similar work in the
recipient's organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates must be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee's regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies, or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings, and land for
which title passes to the recipient may
differ according to the purpose of the
award.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
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ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Secretary has ap-
proved the charges.

(h) The value of donated property
must be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions:

(1) The value of donated land and
buildings may not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
may not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space may
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient's supporting
records for in-kind contributions from
third parties:

(i) Volunteer services must be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings, and land
must be documented.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.24 Program income.
(a) The Secretary applies the stand-

ards contained in this section in re-
quiring recipient organizations to ac-
count for program income related to
projects financed in whole or in part
with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period must
be retained by the recipient and, in ac-
cordance with ED regulations or the
terms and conditions of the award,
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must be used in one or more of the fol-
lowing ways:

(1) Added to funds committed to the
project by the Secretary and recipient
and used to further eligible project or
program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When the Secretary authorizes
the disposition of program income as
described in paragraphs (b)(1) or (b)(2)
of this section, program income in ex-
cess of any limits stipulated shall be
used in accordance with paragraph
(b)(3) of this section.

(d) In the event that the Secretary
does not specify in program regulations
or the terms and conditions of the
award how program income is to be
used, paragraph (b)(3) of this section
applies automatically to all projects or
programs except research. For awards
that support research, paragraph (b)(1)
of this section applies automatically
unless the Secretary indicates in the
terms and conditions another alter-
native on the award or the recipient is
subject to special award conditions, as
indicated in § 74.14.

(e) Unless ED regulations or the
terms and conditions of the award pro-
vide otherwise, recipients have no obli-
gation to the Federal Government re-
garding program income earned after
the end of the project period.

(f) If authorized by ED or the terms
and conditions of the award, costs inci-
dent to the generation of program in-
come may be deducted from gross in-
come to determine program income,
provided these costs have not been
charged to the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§74.30 through 74.37).

(h) Unless ED regulations or the
terms and condition of the award pro-
vide otherwise, recipients have no obli-
gation to the Federal Government with
respect to program income earned from
license fees and royalties for copy-
righted material, patents, patent appli-
cations, trademarks, and inventions
produced under an award. However,
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Patent and Trademark Amendments
(35 U.S.C. 18) apply to inventions made
under an experimental, developmental,
or research award.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon ED require-
ments. It shall be related to perform-
ance for program evaluation purposes
whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards, re-
cipients shall request prior approvals
from ED for one or more of the follow-
ing program or budget related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the Secretary.

(6) The inclusion, unless waived by
the Secretary, of costs that require
prior approval in accordance with OMB
Circular A-21Cost Principles for In-
stitutions of Higher Education, OMB
Circular A-122Cost Principles for
Non-Profit Organizations, or 45 CFR
part 74, appendix EPrinciples for De-
termining Costs Applicable to Research
and Development under Grants and
Contracts with Hospitals, or 48 CFR
part 31Contract Cost Principles and
Procedures, as applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
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trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment, or general support services.

(d) No other prior approval require-
ments for specific items are imposed
unless a deviation has been approved
by OMB.

(e) Except for requirements listed in
paragraphs (c)(1) and (c)(4) of this sec-
tion, the Secretary may waive cost-re-
lated and administrative prior written
approvals required by this part and
OMB Circulars A-21 and A-122. These
waivers may authorize recipients to do
any one or more of the following:

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Secretary. All pre-award costs
are incurred at the recipient's risk
(i.e., the Secretary is under no obliga-
tion to reimburse these costs if for any
reason the recipient does not receive
an award or if the award is less than
anticipated and inadequate to cover
these costs).

(2)(i) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply:

(A) The terms and conditions of
award prohibit the extension.

(B) The extension requires additional
Federal funds.

(C) The extension involves any
change in the approved objectives or
scope of the project.

(ii) For one-time extensions, the re-
cipient shall notify the Secretary in
writing with the supporting reasons
and revised expiration date at least 10
days before the expiration date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the Secretary provides other-
wise in the award or in ED's regula-
tions, the prior approval requirements
described in paragraph (e) of this sec-
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tion are automatically waived (i.e., re-
cipients need not obtain prior approv-
als) unless one of the conditions in-
cluded in paragraph (e)(2)(i) of this sec-
tion applies.

(f) The Secretary may restrict the
transfer of funds among direct cost cat-
egories or programs, functions and ac-
tivities for awards in which the Federal
share of the project exceeds $100,000
and the cumulative amount of the
transfers exceeds or is expected to ex-
ceed 10 percent of the total budget as
last approved by the Secretary. The
Secretary does not permit a transfer
that would cause any Federal appro-
priation or part thereof to be used for
purposes other than those consistent
with the original intent of the appro-
priation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from the Secretary for
budget revisions whenever

(1) The revision results from changes
in the scope or the objective of the
project or program;

(2) The need arises for additional
Federal funds to complete the project;
or

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in § 74.27.

(i) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(j) When the Secretary makes an
award that provides support for both
construction and nonconstruction
work, the Secretary may require the
recipient to request prior approval
from the Secretary before making any
fund or budget transfers between the
two types of work supported.

(k) For both construction and non-
construction awards, recipients shall
notify the Secretary in writing
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the
project period by more than $5,000 or
five percent of the Federal award,
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whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(1) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Secretary indi-
cates a letter of request suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the Secretary shall review
the request and notify the recipient
whether the budget revisions have been
approved. If the revision is still under
consideration at the end of 30 calendar
days, the Secretary informs the recipi-
ent in writing of the date when the re-
cipient may expect the decision.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.26 Non-Federal audits.
(a) Recipients and subrecipients that

are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, "Audits of States,
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Local Governments, and Non-Profit Or-
ganizations."

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133,
"Audits of States, Local Governments,
and Non-Profit Organizations."

(c) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A-133 shall be subject to the
audit requirements of the Federal
awarding agencies.

(d) Commercial organizations are
subject to the audit requirements es-
tablished by the Secretary or the prime
recipient as incorporated into the
award document.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 62
FR 45939, 45943, Aug. 29, 1997]

§ 74.27 Allowable costs.
(a) For each kind of recipient, there

is a set of cost principles for determin-
ing allowable costs. Allowability of
costs are determined in accordance
with the cost principles applicable to
the entity incurring the costs, as speci-
fied in the following chart.
NOTE: OMB circulars are available from

the Office of Management and Budget, Publi-
cation Office, Room 2200, New Executive Of-
fice Building, Washington, DC 20503 (202) 395-
7332.)

For the cost of a Use the principles in

Private nonprofit organization other than (1) An in-
stitution of higher education; (2) a hospital; or
(3) an organization named in OMB Circular A-
122 as not subject to that circular.

Educational institution
Hospital
Commercial for-profit organization other than a

hospital and an educational institution.

OMB Circular A-122.

OMB Circular A-21.
Appendix E to 45 CFR part 74.
48 CFR part 31 Contract Cost Principles and Procedures or uniform cost

accounting standards that comply with cost principles acceptable to ED.

(b) The cost principles applicable to a
State, a local government, or Federally
recognized Indian tribal government
are specified at 34 CFR § 80.22.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.28 Period of availability of funds.
Where a funding period is specified, a

recipient may charge to the grant only

allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Secretary.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)
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PROPERTY STANDARDS

74.30 Purpose of property standards.
Sections 74.31 through 74.37 establish

uniform standards governing manage-
ment and disposition of property fur-
nished by ED whose cost was charged
to a project supported by a Federal
award. Recipients shall observe these
standards under awards. The Secretary
does not impose additional require-
ments, unless specifically required by
Federal statute. The recipient may use
its own property management stand-
ards and procedures provided it ob-
serves the provisions of §§74.31 through
74.37.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.31 Insurance coverage.
Recipients shall, at a minimum, pro-

vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.32 Real property.
The Secretary prescribes require-

ments for recipients concerning the use
and disposition of real property ac-
quired in whole or in part under
awards. Unless otherwise provided by
statute, the minimum requirements
provide the following:

(a) Title to real property must vest
in the recipient subject to the condi-
tion that the recipient shall use the
real property for the authorized pur-
pose of the project as long as it is need-
ed and shall not encumber the property
without approval of the Secretary.

(b) The recipient shall obtain written
approval by the Secretary for the use
of real property in other federally-
sponsored projects when the recipient
determines that the property is no
longer needed for the purpose of the
original project. Use in other projects
shall be limited to those under feder-
ally-sponsored projects (i.e., awards)
that have purposes consistent with

34 CFR Subtitle A (7-1-98 Edition)

those authorized for support by the
Secretary.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from ED or its successor
Federal awarding agency. The Sec-
retary observes one or more of the fol-
lowing disposition instructions:

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Secretary and pay the
Federal Government for that percent-
age of the current fair market value of
the property attributable to the Fed-
eral participation in the project (after
deducting actual and reasonable selling
and fix-up expenses, if any, from the
sales proceeds). When the recipient is
authorized or required to sell the prop-
erty, proper sales procedures must be
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party. The recipient is entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to the Sec-
retary. Upon completion of the award
or when the property is no longer need-
ed, the recipient shall report the prop-
erty to the Secretary for further ED
utilization.

(2) If ED has no further need for the
property, it shall be declared excess
and reported to the General Services
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Administration, unless the Secretary
has statutory authority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (15
U.S.C. 3710 (I)) to donate research
equipment to educational and non-prof-
it organizations in accordance with
E.O. 12821Improving Mathematics
and Science Education in Support of
the National Education Goals. Appro-
priate instructions shall be issued to
the recipient by the Secretary.

(b) Exempt property. When statutory
authority exists, the Secretary may
vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal Gov-
ernment and under conditions the Sec-
retary considers appropriate. This
property is "exempt property." Should
the Secretary not establish conditions,
title to exempt property upon acquisi-
tion vests in the recipient without fur-
ther obligation to the Federal Govern-
ment.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.34 Equipment.
(a) Title to equipment acquired by a

recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient may not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and may not encumber the
property without approval of the Sec-
retary. When no longer needed for the
original project or program, the recipi-
ent shall use the equipment in connec-
tion with its other federally-sponsored
activities, in the following order of pri-
ority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project; and then
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(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if other use will
not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for other use shall be given
to other projects or programs spon-
sored by the Federal awarding agency
that financed the equipment; second
preference shall be given to projects or
programs sponsored by other Federal
awarding agencies. If the equipment is
owned by the Federal Government, use
on other activities not sponsored by
the Federal Government shall be per-
missible if authorized by the Federal
awarding agency. User charges shall be
treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Secretary.

(f) The recipient's property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing:

(1) Equipment records shall be main-
tained accurately and shall include the
following information:

(i) A description of the equipment.
(ii) Manufacturer's serial number,

model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit ace iisition cost.
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(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates ED for its share.

(2) Equipment owned by the Federal
Government must be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
must be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
must be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system must be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Secretary.

(5) Adequate maintenance procedures
must be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures must be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards:

(1) For equipment with a current per
unit fair market value of $5000 or more,
the recipient may retain the equipment
for other uses provided that compensa-
tion is made to ED or its successor.
The amount of compensation shall be
computed by applying the percentage
of Federal participation in the cost of
the original project or program to the
current fair market value of the equip-
ment.

(2) If the recipient has no need for the
equipment, the recipient shall request
disposition instructions from the Sec-
retary. The Secretary shall determine
whether the equipment can be used to
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meet ED requirements. If no require-
ment exists within ED, the availability
of the equipment shall be reported to
the General Services Administration
by the Secretary to determine whether
a requirement for the equipment exists
in other Federal agencies. The Sec-
retary issues instructions to the recipi-
ent no later than 120 calendar days
after the recipient's request and the
following procedures govern:

(i) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient's re-
quest, the recipient shall sell the
equipment and reimburse ED an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient's
selling and handling expenses.

(ii) If the recipient is instructed to
ship the equipment elsewhere, the re-*
cipient is reimbursed by ED by an
amount which is computed by applying
the percentage of the recipient's par-
ticipation in the cost of the original
project or program to the current fair
market value of the equipment, plus
any reasonable shipping or interim
storage costs incurred.

(iii) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient is reimbursed by ED for costs
incurred in its disposition.

(iv) The Secretary may reserve the
right to transfer the title to the Fed-
eral Government or to a third party
named by the Federal Government
when the third party is otherwise eligi-
ble under existing statutes. This trans-
fer shall be subject to the following
standards:

(A) The equipment must be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(B) The Secretary issues disposition
instructions within 120 calendar days
after receipt of a final inventory. The
final inventory must list all equipment
acquired with grant funds and feder-
ally-owned equipment. If the Secretary
does not issue disposition instructions
within the 120 calendar day period, the

17

25



Office of the Secretary, Education

recipient shall apply the standards of
this section, as appropriate.

(C) When the Secretary exercises the
right to take title, the equipment is
subject to the provisions for federally-
owned equipment.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)
[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5,000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient may not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.36 Intangible property.
(a) The recipient may copyright any

work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. ED and
any other Federal awarding agency re-
serve a royalty-free, nonexclusive, and
irrevocable right to reproduce, publish,
or otherwise use the work for Federal
purposes, and to authorize others to do
so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
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of Commerce at 37 CFR Part 401
Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.

(c) Unless waived by the Secretary,
the Federal Government has the rightto

(1) Obtain, reproduce, publish, or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use these
data for Federal purposes.

(d) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Secretary.
When no longer needed for the origi-
nally authorized purpose, disposition of
the intangible property shall occur in
accordance with the provisions of
§ 74.34(g).

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

*74.37 Property trust relationship.
Real property, equipment, intangible

property, and debt instruments that
are acquired or improved with Federal
funds must be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
The Secretary may require recipients
to record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

PROCUREMENT STANDARDS

§ 74.40 Purpose of procurement stand-
ards.

Sections 74.41 through 74.48 contain
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property,
and other services with Federal funds.
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These standards are designed to ensure
that these materials and services are
obtained in an effective manner and in
compliance with the provisions of ap-
plicable Federal statutes and executive
orders. The Secretary does not impose
additional procurement standards or
requirements upon recipients, unless
specifically required by Federal statute
or executive order or as authorized in
§74.4 or § 74.14.

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-H0)

§ 74.41 Recipient responsibilities.
The standards contained in this sec-

tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Secretary, regarding the
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation, or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to Federal, State or
local authority that may have proper
jurisdiction.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.42 Codes of conduct.
The recipient shall maintain written

standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. A conflict would arise when
the employee, officer, or agent, any
member of his or her immediate fam-
ily, his or her partner, or an organiza-
tion which employs or is about to em-
ploy any of the parties indicated here-
in, has a financial or other interest in
the firm selected for an award. The of-
ficers, employees, and agents of the re-
cipient shall neither solicit nor accept
gratuities, favors, or anything of mone-
tary value from contractors, or parties
to subagreements. However, recipients

may set standards for situations in
which the financial interest is not sub-
stantial or the gift is an unsolicited
item of nominal value. The standards
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of these standards by officers,
employees, or agents of the recipient.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.43 Competition.
All procurement transactions shall

be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest-as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids or requests for proposals shall be
excluded from competing for procure-
ments. Awards must be made to the
bidder or offeror whose bid or offer is
responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly estab-
lish all requirements that the bidder or
offeror shall fulfill in order for the bid
or offer to be evaluated by the recipi-
ent. Any and all bids or offers may be
rejected when it is in the recipient's in-
terest to do so.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.44 Procurement procedures.
(a) All recipients shall establish writ-

ten procurement procedures. These
procedures must provide for, at a mini-
mum, that

(1) Recipients avoid purchasing un-
necessary items;

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government;
Or

(3) Solicitations for goods and serv-
ices provide for all of the following:
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(1) A clear and accurate description
of the technical requirements for the
material, product, or service to be pro-
cured. In competitive procurements, a
description shall not contain features
which unduly restrict competition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of brand
name or equal descriptions that bidders
are required to meet when these items
are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment, and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women's
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal:

(1) Ensure that small businesses, mi-
nority-owned firms, and women's busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women's business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women's business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women's business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.
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(5) Use the services and assistance, as
appropriate, of organizations such as
the Small Business Administration and
the Department of Commerce's Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women's business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but must
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The "cost-plus-a-percentage-of-
cost" or "percentage of construction
cost" methods of contracting must not
be used.

(d) Contracts are made only with re-
sponsible contractors who possess the
potential ability to perform success-
fully under the terms and conditions of
the proposed procurement. Consider-
ation is given to matters as contractor
integrity, record of past performance,
financial and technical resources or ac-
cessibility to other necessary re-
sources. In certain circumstances, con-
tracts with certain parties are re-
stricted by E.O. 12549 (implemented by
the Secretary in 34 CFR Part 85) and
E.O. 12689Debarment and Suspension.

(e) Recipients shall, on request, make
available for the Secretary, pre-award
review and procurement documents,
such as request for proposals or invita-
tions for bids, independent cost esti-
mates, etc., when any of the following
conditions apply:

(1) A recipient's procurement proce-
dures or operation fails to comply with
the procurement standards in this part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a "brand name"
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.
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(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.45 Cost and price analysis.
Some form of cost or price analysis

must be made and documented in the
procurement files in connection with
every procurement action. Price analy-
sis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability, and allowability.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.46 Procurement records.
Procurement records and files for

purchases in excess of the small pur-
chase threshold must include the fol-
lowing at a minimum

(a) Basis for contractor selection;
(b) Justification for lack of competi-

tion when competitive bids or offers
are not obtained;

(c) Basis for award cost or price.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.47 Contract administration.
A system for contract administration

must be maintained to ensure contrac-
tor conformance with the terms, condi-
tions and specifications of the con-
tract, and to ensure adequate and time-
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ly follow up of all purchases. Recipi-
ents shall evaluate contractor perform-
ance and document, as appropriate,
whether contractors have met the
terms, conditions, and specifications of
the contract.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.48 Contract provisions.
The recipient shall include, in addi-

tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions must also be applied to sub-
contracts:

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for reme-
dial actions as may be appropriate.

(b) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, contracts must describe condi-
tions under which the contract may be
terminated for default, as well as con-
ditions where the contract may be ter-
minated because of circumstances be-
yond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
must provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Sec-
retary may accept the bonding policy
and requirements of the recipient, pro-
vided the Secretary has made a deter-
mination that the Federal Govern-
ment's interest is adequately pro-
tected. If a determination has not been
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made, the minimum requirements are
as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The "bid guarantee" must con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
contractual documents as may be re-
quired within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A "performance bond"
is one executed in connection with a
contract to secure fulfillment of all the
contractor's obligations under a con-
tract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A "payment bond" is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required, the
bonds must be obtained from compa-
nies holding certificates of authority
as acceptable sureties pursuant to 31

CFR Part 223Surety Companies
Doing Business with the United States.

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients must
include a provision to the effect that
the recipient, ED, the Comptroller
General of the United States, or any of
their duly authorized representatives,
must have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors must contain the pro-
curement provisions of appendix A to
this part, as applicable.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

REPORTS AND RECORDS

74.50 Purpose of reports and records.
Sections 74.51 through 74.53 establish

the procedures for monitoring and re-

nu

§ 74.51

porting on the recipient's financial and
program performance and the nec-
essary standard reporting forms. They
also establish record retention require-
ments.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function, or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments in § 74.26.

(b) The Secretary prescribes the fre-
quency with which the performance re-
ports shall be submitted. Except as
provided in § 74.51(f), performance re-
ports are not required more frequently
than quarterly or, less frequently than
annually. Annual reports are due 90
calendar days after the grant year;
quarterly or semi-annual reports are
due 30 days after the reporting period.
The Secretary may require annual re-
ports before the anniversary dates of
multiple year awards in lieu of these
requirements. The final performance
reports are due 90 calendar days after
the expiration or termination of the
award.

(c) If inappropriate, a final technical
or performance report is not required
after completion of the project.

(d) When required, performance re-
ports must generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, this quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis,
and explanation of cost overruns or
high unit costs.

(e) Recipients are not required to
submit more than the original and two
copies of performance reports.
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(f) Recipients shall immediately no-
tify the Secretary of developments
that have a significant impact on the
award-supported activities. Also, noti-
fication must be given in the case of
problems, delays, or adverse conditions
which materially impair the ability to
meet the objectives of the award. This
notification must include a statement
of the action taken or contemplated,
and any assistance needed to resolve
the situation.

(g) The Secretary may make site vis-
its, as needed.

(h) The Secretary complies with the
clearance requirements of 5 CFR part
1320 when requesting performance data
from recipients.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.52 Financial reporting.
(a) The following forms or other

forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-269AFinancial Sta-
tus Report. (i) Recipients are required
to use the SF-269 or SF-269A to report
the status of funds for all nonconstruc-
tion projects or programs. The Sec-
retary may not require the SF-269 or
SF-269A when, the Secretary deter-
mines that SF-270Request for Ad-
vance or Reimbursement, or SF -272
Report of Federal Cash Transactions
provides adequate information to meet
the Department's needs, except that a
final SF-269 or SF-269A is required at
the completion of the project when the
SF-270 is used only for advances.

(ii) The Secretary prescribes whether
the report is on a cash or accrual basis.
If the Secretary requires accrual infor-
mation and the recipient's accounting
records are not normally kept on the
accrual basis, the recipient is not re-
quired to convert its accounting sys-
tem, but shall develop accrual informa-
tion through best estimates based on
an analysis of the documentation on
hand.

(iii) The Secretary determines the
frequency of the Financial Status Re-

port for each project or program, con-
sidering the size and complexity of the
particular project or program. How-
ever, the report is not required more
frequently than quarterly or less fre-
quently than annually. A final report
is required at the completion of the
agreement.

(iv) The Secretary requires recipients
to submit the SF-269 or SF-269A (an
original and no more than two copies)
no later than 30 days after the end of
each specified reporting period for
quarterly and semi-annual reports, and
90 calendar days for annual and final
reports. Extensions of reporting due
dates may be approved by the Sec-
retary upon request of the recipient.

(2) SF-272Report of Federal Cash
Transactions. (i) When funds are ad-
vanced to recipients the Secretary re-
quires each recipient to submit the SF-
272 and, when necessary, its continu-
ation sheet, SF-272a. The Secretary
uses this report to monitor cash ad-
vanced to recipients and to obtain dis-
bursement information for each agree-
ment with the recipients.

(ii) The Secretary may require fore-
casts of Federal cash requirements in
the "Remarks" section of the report.

(iii) When practical and deemed nec-
essary, the Secretary may require re-
cipients to report in the "Remarks"
section the amount of cash advances
received in excess of three days. Re-
cipients shall provide short narrative
explanations of actions taken to reduce
the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter.
The Secretary may require a monthly
report from those recipients receiving
advances totaling $1 million or more
per year.

(v) The Secretary may waive the re-
quirement for submission of the SF-272
for any one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that advances are monitored through
other forms contained in this section;

(B) If, in the Secretary's opinion, the
recipient's accounting controls are
adequate to minimize excessive Fed-
eral advances; or
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(C) When the electronic payment
mechanisms provide adequate data.

(b) When the Secretary needs addi-
tional information or more frequent re-
ports, the following shall be observed:

(1) When additional information is
needed to comply with legislative re-
quirements, the Secretary shall issue
instructions to require recipients to
submit information under the "Re-
marks" section of the reports.

(2) When the Secretary determines
that a recipient's accounting system
does not meet the standards in § 74.21,
additional pertinent information to
further monitor awards may be ob-
tained upon written notice to the re-
cipient until the system is brought up
to standard. The Secretary, in obtain-
ing this information, complies with the
report clearance requirements of 5 CFR
part 1320.

(3) The Secretary may shade out any
line item on any report if not nec-
essary.

(4) The Secretary may accept the
identical information from the recipi-
ents in machine readable format or
computer printouts or electronic out-
puts in lieu of prescribed formats.

(5) The Secretary may provide com-
puter or electronic outputs to recipi-
ents when these outputs expedite or
contribute to the accuracy of report-
ing.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)
[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.53 Retention and access require-
ments for records.

(a) This section establishes require-
ments for record retention and access
to records for awards to recipients. The
Secretary does not impose any other
record retention or access require-
ments upon recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-

§ 74.53

sion of the quarterly or annual finan-
cial report, as authorized by the Sec-
retary. The only exceptions are the fol-
lowing:

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims, or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Secretary, the 3-
year retention requirement is not ap-
plicable to the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
§ 74.53(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the Secretary.

(d) The Secretary requests transfer of
certain records to its custody from re-
cipients when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, the Secretary may
make arrangements for recipients to
retain any records that are continu-
ously needed for joint use.

(e) The Secretary, the Inspector Gen-
eral, Comptroller General of the United
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts,
and copies of documents. This right
also includes timely and reasonable ac-
cess to a recipient's personnel for the
purpose of interview and discussion re-
lated to these documents. The rights of
access in this paragraph are not lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

(f) Unless required by statute, the
Secretary does not place restrictions
on recipients that limit public access
to the records of recipients that are
pertinent to an award, except when the
Secretary can demonstrate that the
records must be kept confidential and
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would have been exempted from disclo-
sure pursuant to the Freedom of Infor-
mation Act (5 U.S.C. 552) if the records
had belonged to ED.

(g) The starting date for retention of
the following types of documents (in-
cluding supporting records) is specified
in paragraphs (g)(1) and (2) of this sec-
tion: indirect cost rate computations
or proposals; cost allocation plans; and
any similar accounting computations
of the rate at which a particular group
of costs is chargeable (such as com-
puter usage chargeback rates or com-
posite fringe benefit rates).

(1) If submitted for negotiation. If the
recipient submits to the Secretary or
the subrecipient submits to the recipi-
ent the proposal, plan, or other com-
putation to form the basis for negotia-
tion of the rate, then the 3-year reten-
tion period for its supporting records
starts on the date of submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Secretary or the subrecipient is
not required to submit to the recipient
the proposal, plan, or other computa-
tion for negotiation purposes, then the
3-year retention period for the pro-
posal, plan, or other computation and
its supporting records starts at the end
of the fiscal year (or other accounting
period) covered by the proposal, plan,
or other computation.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3 and 3474; OMB
Circular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995; 60 FR 46493, Sept. 6,
1995]

TERMINATION AND ENFORCEMENT

§ 74.60 Purpose of termination and en-
forcement.

Sections 74.61 and 74.62 establish, uni-
form suspension, termination, and en
forcement procedures.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.61 Termination.
(a) Awards may be terminated in

whole or in part only-

34 CFR Subtitle A (7-1-98 Edition)

(1) By the Secretary, if a recipient
materially fails to comply with the
terms and conditions of an award;

(2) By the Secretary with the consent
of the recipient, in which case the two
parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated.

(3) By the recipient, upon sending to
the Secretary written notification con-
taining the reasons for the termi-
nation, the effective date, and, in the
case of partial termination, the portion
to be terminated. However, if the Sec-
retary determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graph (a)(1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the recip-
ient referred to in § 74.71(a), including
those for property management as ap-
plicable, shall be considered in the ter-
mination of the award, and provision
shall be made for continuing respon-
sibilities of the recipient after termi-
nation, as appropriate.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.62 Enforcement.
(a) Remedies for noncompliance. If a re-

cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the Secretary may, in
addition to imposing any of the special
conditions outlined in § 74.14, take one
or more of the following actions, as ap-
propriate in the circumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Secretary.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.
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(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the Secretary pro-
vides the recipient an opportunity for
hearing, appeal, or other administra-
tive proceeding to which the recipient
is entitled under any statute or regula-
tion applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the recip-
ient during a suspension or after termi-
nation of an award are not allowable
unless the Secretary expressly author-
izes them in the notice of suspension or
termination or subsequently. Other re-
cipient costs during suspension or after
termination which are necessary and
not reasonably avoidable are allowableif

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable; and

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude ED from initiating a debar-
ment or suspension action against a re-
cipient under 34 CFR part 85 (see
§ 74.13).

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

Subpart DAiter-the-Award
Requirements

§ 74.70 Purpose.
Sections 74.71 through 74.73 contain

closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

§ 74.71 Closeout procedures.
(a) Recipients shall submit, within 90

calendar days after the date of comple-
tion of the award, all financial, per-
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§ 74.72

formance, and other reports as required
by the terms and conditions of the
award. The Secretary may approve ex-
tensions when requested by the recipi-
ent.

(b) Unless the Secretary authorizes
an extension, a recipient shall liq-
uidate all obligations incurred under
the award not later than 90 calendar
days after the funding period or the
date of completion as specified in the
terms and conditions of the award or in
ED implementing instructions.

(c) The Secretary makes prompt pay-
ments to a recipient for allowable re-
imbursable costs under the award being
closed out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that the Secretary has advanced or
paid and that is not authorized to be
retained by the recipient for use in
other projects. OMB Circular A-129
governs =returned amounts that be-
come delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Secretary
makes a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§ 74.31 through 74.37.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, the Secretary shall retain
the right to recover an appropriate
amount after fully considering the rec-
ommendations on disallowed costs re-
sulting from the final audit.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

* 74.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Secretary to dis-
allow costs and recover funds on the
basis of a later audit or other review.
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(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in § 74.26.
(4) Property management require-

ments in §§74.31 through 74.37.
(5) Records retention as required in

§ 74.63.
(b) After closeout of an award, a rela-

tionship created under an award may
be modified or ended in whole or in
part with the consent of the Secretary
and the recipient, provided the respon-
sibilities of the recipient referred to in
§74.73(a), including those for property
management as applicable, are consid-
ered and provisions made for continu-
ing responsibilities of the recipient, as
appropriate.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

[59 FR 34724, July 6, 1994, as amended at 60
FR 6660, Feb. 3, 1995]

§ 74.73 Collection of amounts due.
(a) Any funds paid to a recipient in

excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Secretary may reduce
the debt by

(1) Making an administrative offset
against other requests for reimburse-
ments;

(2) Withholding advance payments
otherwise due to the recipient; or

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Secretary charges interest on
an overdue debt in accordance with 4
CFR Chapter IIFederal Claims Col-
lection Standards.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-no)

APPENDIX A TO PART 74CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the
following provisions as applicable:

34 CFR Subtitle A (7-1-98 Edition)

1. Equal Employment OpportunityAll con-
tracts must contain a provision requiring
compliance with E.O. 11246 Equal Employ-
ment Opportunity, as amended by E.O.
11375Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,
and as supplemented by regulations at 41
CFR Part 60Office of Federal Contract
Compliance Programs, Equal Employment
Opportunity, Department of Labor.

2. Copeland "Anti-Kickback" Act (18 U.S.C.
874 and 40 U.S.C. 276c)All contracts and sub-
grants in excess of $2,000 for construction or
repair awarded by recipients and subrecipi-
ents must include a provision for compliance
with the Copeland "Anti-Kickback" Act (18
U.S.C. 874), as supplemented by Department
of Labor regulations (29 CFR Part 3Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States). The Act provides that each contrac-
tor or subrecipient shall be prohibited from
inducing, by any means, any person em-
ployed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the Federal
awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2,000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.S.C. 276a to a-7) and as supplemented by
Department of Labor regulations (29 CFR
Part 5Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction). Under
this Act, contractors shall be required to pay
wages to laborers and mechanics at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not less than
once a week. The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations to
the Federal awarding agency.

4. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327-333)Where applicable, all
contracts awarded by recipients in excess of
$2,000 for construction contracts and in ex-
cess of $2500 for other contracts that involve
the employment of mechanics or laborers
must include a provision for compliance with
Sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Department of
Labor regulations (29 CFR Part 5). Under
Section 102 of the Act, each contractor shall
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be required to compute the wages of every
mechanic and laborer on the basis of a stand-
ard work week of 40 hours. Work in excess of
the standard work week is permissible pro-
vided that the worker is compensated at a
rate of not less than 11/2 times the basic rate
of pay for all hours worked in excess of 40
hours in the work week. Section 107 of the
Act is applicable to construction work and
provides that no laborer or mechanic shall be
required to work in surroundings or under
working conditions, which are unsanitary,
hazardous, or dangerous. These requirements
do not apply to the purchases of supplies or
materials or articles ordinarily available on
the open market, or contracts for transpor-
tation or transmission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or AgreementContracts or agreements
for the performance of experimental, devel-
opmental, or research work must provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR Part 401Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements, and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amendedContracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders, or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 .U.S.C.
1251 et seq.). Violations shall be reported to
ED and the Regional Office of the Environ-
mental Protection Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)Contractors who apply or bid for an
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant, or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
The disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (E.O. 12549 and
E.O. 12689)No contract may be made to par-
ties listed on the General Services Adminis-
tration's List of Parties Excluded from Fed-
eral Procurement or Nonprocurement Pro-
m= tin accordance with E.O 12549 and E.O.
1- ..-Debarment and Suspension. This list
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contains the names of parties debarred, sus-
pended, or otherwise excluded by agencies,
and contractors declared ineligible under
statutory or regulatory authority other than
E.O. 12549.

Contractors with awards that exceed the
small purchase threshold must provide the
required certification regarding its exclusion
status and that of its principal employees.
(Authority: 20 U.S.C. 1221e-3, 3474; OMB Cir-
cular A-110)

PART 75-DIRECT GRANT
PROGRAMS

Subpart AGeneral

REGULATIONS THAT APPLY TO DIRECT GRANT
PROGRAMS

Sec.
75.1 Programs to which part 75 applies.
75.2 Exceptions in program regulations to

part 75.
75.4 Department contracts.

ELIGIBILITY FOR A GRANT

75.50 How to find out whether you are eligi-
ble.

75.51 How to prove nonprofit status.

INELIGIBILITY OF CERTAIN INDIVIDUALS To
RECEIVE ASSISTANCE

75.60 Individuals ineligible to receive assist-
ance.

75.61 Certification of eligibility; effect of in-
eligibility.

75.62 Requirements applicable to entities
making certain awards.

Subpart B [Reserved]

Subpart CHow To Apply for a Grant

THE APPLICATION NOTICE

75.100 Publication of an application notice;
content of the notice.

75.101 Information in the application notice
that helps an applicant apply.

75.102 Deadline date for applications.
75.103 Deadline date for preapplications.
75.104 Applicants must meet procedural

rules.
75.105 Annual priorities.

APPLICATION CONTENTS

75.109 Changes to application; number of
copies.

75.112 Include a proposed project period and
a timeline.

75.117 Information needed for a multi-year
project.

75.118 Requirements for a continuation
award.
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75.119 Information needed if private school
students participate.

SEPARATE APPLICATIONS-ALTERNATIVE
PROGRAMS

75.125 Submit a separate application to each
program.

75.126 Application must list all programs to
which it is submitted.

GROUP APPLICATIONS

75.127 Eligible parties may apply as a group.
75.128 Who acts as applicant; the group

agreement.
75.129 Legal responsibilities of each member

of the group.

STATE COMMENT PROCEDURES

75.155 Review procedure if State may com-
ment on applications: Purpose of
§§75.156-75.158.

75.156 When an applicant under § 75.155 must
submit its application to the State; proof
of submission.

75.157 The State reviews each application.
75.158 Deadlines for State comments.
75.159 Effect of State comments or failure

to comment.

DEVELOPMENT OF CURRICULA OR
INSTRUCTIONAL MATERIALS

75.190 Consultation.
75.191 Consultation costs.
75.192 Dissemination.

Subpart D-How Grants Are Made

SELECTION OF NEW PROJECTS

75.200 How applications for new grants and
cooperative agreements are selected for
funding; standards for use of cooperative
agreements.

75.201 How the selection criteria will be
used.

75.202-75.206 [Reserved]
75.209 Selection criteria based on statutory

provisions.
75.210 General selection criteria.
75.211 Selection criteria for unsolicited ap-

plications.

SELECTION PROCEDURES

75.215 How the Department selects a new
project: purpose of §§75.216-75.222.

75.216 Applications not evaluated for fund-
ing.

75.217 How the Secretary selects applica-
tions for new grants.

75.218 Applications not evaluated or se-
lected for funding.

75.219 Exceptions to the procedures under
§ 75.217.

75.220 Procedures the Department uses
under § 75.219(a).

75.221 Procedures the Department uses
under §75.219(b).

34 CFR Subtitle A (7-1-98 Edition)

75.222 Procedures the Department uses
under § 75.219(c).

PROCEDURES TO MAKE A GRANT

75.230 How the Department makes a grant;
purpose of §§75.231-75.236.

75.231 Additional information.
75.232 The cost analysis; basis for grant

amount.
75.233 Setting the amount of the grant.
75.234 The conditions of the grant.
75.235 The notification of grant award.
75.236 Effect of the grant.

APPROVAL OF MULTI-YEAR PROJECTS

75.250 Project period can be up to 60
months.

75.251 The budget period.
75.253 Continuation of a multi-year project

after the first budget period.
75.254 [Reserved]

MISCELLANEOUS

75.260 Allotments and reallotments.
75.261 Extension of a project period.
75.262 Conversion of a grant or a coopera-

tive agreement.
75.263 Pre-award costs; waiver of approval.
75.264 Transfers among budget categories.

Subpart E-What Conditions Must Be Met
by a Grantee?

NONDISCRIMINATION

75.500 Federal statutes and regulations on
nondiscrimination.

PROJECT STAFF

75.511 Waiver of requirement for a full-time
project director.

75.515 Use of consultants.
75.516 Compensation of consultants-em-

ployees of institutions of higher edu-
cation.

75.517 Changes in key staff members.
75.519 Dual compensation of staff.

CONFLICT OF INTEREST

75.524 Conflict of interest: Purpose of
§75.525.

75.525 Conflict of interest: Participation in
a project.

ALLOWABLE COSTS

75.530 General cost principles.
75.531 Limit on total cost of a project.
75.532 Use of funds for religion prohibited.
75.533 Acquisition of real property; con-

struction.
75.534 Training grants-automatic increases

for additional dependents.

INDIRECT COST RATES

75.560 General indirect cost rates; excep-
tions.
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75.561 Approval of indirect cost rates.
75.562 Indirect cost rates for educational

training projects.
75.563 Restricted indirect cost rate-pro-

grams covered.
75.564 Reimbursement of indirect costs.
75.580 Coordination with other activities.

EVALUATION

75.590 Evaluation by the recipient.
75.591 Federal evaluation-cooperation by a

grantee.
75.592 Federal evaluation-satisfying re-

quirement for grantee evaluation.

CONSTRUCTION

75.600 Use of a grant for construction: Pur-
pose of N75.601-75.615.

75.601 Applicant's assessment of environ-
mental impact.

75.602 Preservation of historic sites must be
described in the application.

75.603 Grantee's title to site.
75.604 Availability of cost-sharing funds.
75.605 Beginning the construction.
75.606 Completing the construction.
75.607 General considerations in designing

facilities and carrying out construction.
75.608 Areas in the facilities for cultural ac-

tivities.
75.609 Comply with safety and health stand-

ards.
75.610 Access by the handicapped.
75.611 Avoidance of flood hazards.
75.612 Supervision and inspection by the

grantee.
75.613 Relocation assistance by the grantee.
75.614 Grantee must have operational funds.
75.615 Operation and maintenance by the

grantee.
75.616 Energy conservation.
75.617 Compliance with the Coastal Barrier

Resources Act.

EQUIPMENT AND SUPPLIES

75.618 Charges for use of equipment or sup-
plies.

PUBLICATIONS AND COPYRIGHTS

75.620 General conditions on publication.
75.621 Copyright policy for grantees.
75.622 Definition of "project materials."

INVENTIONS AND PATENTS

75.626 Show Federal support; give papers to
vest title.

OTHER REQUIREMENTS FOR CERTAIN PROJECTS

75.650 Participation of students enrolled in
private schools.

75.681 Protection of human research sub-
jects.

75.682 Treatment of animals.
75.683 Health or safety standards for facili-

ties.
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Subpart F-What Are the Administrative
Responsibilities of a Grantee?

GENERAL ADMINISTRATIVE RESPONSIBILITIES

75.700 Compliance with statutes, regula-
tions, and applications.

75.701 The grantee administers or supervises
the project.

75.702 Fiscal control and fund accounting
procedures.

75.703 Obligation of funds during the grant
period.

75.707 When obligations are made.
75.708 Prohibition of subgrants.

REPORTS

75.720 Financial and performance reports.
75.721 [Reserved]

RECORDS

75.730 Records related to grant funds.
75.731 Records related to compliance.
75.732 Records related to performance.
75.733 [Reserved]

PRIVACY

75.740 Protection of and access to student
records; student rights in research, ex-
perimental programs, and testing.

Subpart G-What Procedures Does the
Department Use To Get Compliance?

75.900 Waiver of regulations prohibited.
75.901 Suspension and termination.
75.902 [Reserved]
75.903 Effective date of termination.
75.910 Cooperation with audits.

AUTHORITY: 20 U.S.C. 1221e-3 and 3474, un-
less otherwise noted.

SOURCE: 45 FR 22497, Apr. 3, 1980, unless
otherwise noted. Redesignated at 45 FR 77368,
Nov. 21, 1980.

Subpart A-General
REGULATIONS THAT APPLY TO DIRECT

GRANT PROGRAMS

§ 75.1 Programs to which part 75 ap-
plies.

(a) The regulations in part 75 apply
to each direct grant program of the De-
partment of Education.

(b) If a direct grant program does not
have implementing regulations, the
Secretary implements the program
under the authorizing statute and, to
the extent consistent with the author-
izing statute, under the General Edu-
cation Provisions Act and the regula-
tions in this part. For the purposes of
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this part, the term "direct grant pro-
gram" includes any grant program of
the Depattment other than a program
whose authorizing statute or imple-
menting regulations provide a formula
for allocating program funds among el-
igible States. With respect to Public
Law 81-874 (the Impact Aid Program),
the term "direct grant program" in-
cludes only the entitlement increase
for children with disabilities under sec-
tion 3(d)(2)(C) of Public Law 81-874 (20
U.S.C. 238(d)(2)(C) and disaster assist-
ance under section 7 of that law (20
U.S.C. 241-1).

Now: See part 76 for the general regula-
tions that apply to programs that allocate
funds among eligible States. For a descrip-
tion of the two kinds of direct grant pro-
grams see § 75.200. Paragraph (b) of that sec-
tion describes discretionary grant programs
Paragraph (c) of that section describes for-
mula grant programs. Also see §§75.201,
75.209, and 75.210 for the selection criteria for
discretionary grant programs that do not
have implementing regulations or whose im-
plementing regulations do not include selec-
tion criteria.

(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980, as amended at 45
FR 28669, Apr. 29, 1980. Redesignated at 45 FR
77368, Nov. 21, 1980, as amended at 45 FR
84059, Dec. 22, 1980, 50 FR 29330, July 18, 1985;
52 FR 27803, July 24, 1987; 57 FR 30336, July 8,
1992; 60 FR 63873, Dec. 12, 1995]

§ 75.2 Exceptions in program regula-
tions to part 75.

If a program has regulations that are
not consistent with part 75, the imple-
menting regulations for that program
identify the sections of part 75 that do
not apply.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.4 Department contracts.
(a) A Federal contract made by the

Department is governed by-
(1) Chapters 1 and 34 of title 48 of the

Code of Federal Regulations (Federal
Acquisition Regulation and Education
Department Acquisition Regulation).

(2) Any applicable program regula-
tions; and

(3) The request for proposals for the
procurement, if any, referenced in Com-
merce Business Daily.

(b) The regulations in part 75 do not
apply to a contract of the Department

unless regulations in part 75 or a pro-
gram's regulations specifically provide
otherwise.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30336, July 8, 1992]

ELIGIBILITY FOR A GRANT

§ 75.50 How to find out whether you
are eligible.

Eligibility to apply for a grant under
a program of the Department is gov-
erned by the authorizing statute and
implementing regulations for that pro-
gram.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[46 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980; as amended at 52 FR
27803, July 24, 1987]

§ 75.51 How to prove nonprofit status.
(a) Under some programs, an appli-

cant must show that it is a nonprofit
organization. (See the definition of
nonprofit in 34 CFR 77.1.)

(b) An applicant may show that it is
a nonprofit organization by any of the
following means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue
Code;

(2) A statement from a State taxing
body or the State attorney general cer-
tifying that:

(1) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
lawfUlly benefit any private share-
holder or individual;

(3) A certified copy of the applicant's
certificate of incorporation or similar
document if it clearly establishes the
nonprofit status of the applicant; or

(4) Any item described in paragraphs
(b) (1) through (3) of this section if that
item applies to a State or national par-
ent organization, together with a
statement by the State or parent orga-
nization that the applicant is a local
nonprofit affiliate.
(Authority: 20 U.S.C. 1221e-3 and 3474)
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INELIGIBILITY OF CERTAIN INDIVIDUALS
To RECEIVE ASSISTANCE

SOURCE: Sections 75.60-75.62 issued at 57
FR 30337, July 8, 1992, unless otherwise
noted.

*75.60 Individuals ineligible to receive
assistance.

(a) An individual is ineligible to re-
ceive a fellowship, scholarship, or dis-
cretionary grant funded by the Depart-
ment if the individual

(1) Is not current in repaying a debt
or is in default, as that term is used in
34 CFR part 668, on a debt

(i) Under a program listed in para-
graph (b) of this section; or

(ii) To the Federal Government under
a nonprocurement transaction; and

(2) Has not made satisfactory ar-
rangements to repay the debt.

(b) An individual who is not current
in repaying a debt, or is in default, as
that term is used in 34 CFR part 668, on
a debt under a fellowship, scholarship,
discretionary grant, or loan program,
as included in the following list, and
who has not made satisfactory arrange-
ments to repay the debt, is ineligible
under paragraph (a) of this section:

(1) A grant awarded under the Pell
Grant (20 U.S.C. 1070a, et seq.), National
Early Intervention Scholarship and
Partnership (NEISP) Program (20
U.S.C. 1070a-21, et seq.), Supplemental
Educational Opportunity Grant (SEOG)
(20 U.S.C. 1070b, et seq.), or State Stu-
dent Incentive Grant (SSIG) (20 U.S.C.
1070c, et seq.) program, or a scholarship
awarded under the Robert C. Byrd Hon-
ors Scholarship Program (20 U.S.C.
1070d-31, et seq.), a fellowship awarded
under the Jacob K. Javits Fellows Pro-
gram (20 U.S.C. 113411- 1134k), or a fel-
lowship awarded under the Patricia
Roberts Harris Fellowship Program (20
U.S.C. 1134d-1134f).

(2) A fellowship awarded under the
Christa McAuliffe Fellowship Program
(20 U.S.C. 1113-1113e), the Bilingual
Education Fellowship Program (20
U.S.C. 3221-3262), or the Rehabilitation
Long-Term Training Program (29
U.S.C. 774(b)).

(3) A loan made under the Perkins
Loan Program (20 U.S.C. 1087aa, et
seq.), the Income Contingent Direct
Loan Demonstration Project (20 U.S.C.

§ 75.61

1087a, et seq.), the Stafford Loan Pro-
gram, Supplemental Loans for Stu-
dents (SLS), PLUS, or Consolidation
Loan Program (20 U.S.C. 1071, et seq.),
or the Cuban Student Loan Program
(22 U.S.C. 2601, et seq.).

(4) A scholarship or repayment obli-
gation incurred under the Paul Douglas
Teacher Scholarship Program (20
U.S.C. 1111, et seq.).

(5) A grant, or a loan, made under the
Law Enforcement Education Program
(42 U.S.C. 3775).

(6) A stipend awarded under the In-
dian Fellowship, Program (29 U.S.C.
774(b)).

(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30337, July 8, 1992, as amended at 59
FR 24870, May 12, 1994]

1175.61 Certification of eligibility; ef-
fect of ineligibility.

(a) An individual who applies for a
fellowship, scholarship, or discre-
tionary grant from the Department
shall provide with his or her applica-
tion a certification under the penalty
of perjury

(1) That the individual is eligible
under § 75.60; and

(2) That the individual has not been
debarred or suspended by a judge under
section 5301 of the Anti-Drug Abuse Act
of 1988 (21 U.S.C. 853a).

(b) The Secretary specifies the form
of the certification required under
paragraph (a) of this section.

(c) The Secretary does not award a
fellowship, scholarship, or discre-
tionary grant to an individual who

(1) Fails to provide the certification
required under paragraph (a) of this
section; or

(2) Is ineligible, based on information
available to the Secretary at the time
the award is made.

(d) If a fellowship, scholarship, or dis-
cretionary grant is made to an individ-
ual who provided a false certification
under paragraph (a) of this section, the
individual is liable for recovery of the
funds made available under the certifi-
cation, for civil damages or penalties
imposed for false representation, and
for criminal prosecution under 18
U.S.C. 1001.

(Authority: 20 U.S.C. 1221e-3 and 3474)
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§ 75.62 Requirements applicable to en-
tities making certain awards.

(a) An entity that provides a fellow-
ship, scholarship, or discretionary
grant to an individual under a grant
from, or an agreement with, the Sec-
retary shall require the individual who
applies for such an award to provide
with his or her application a certifi-
cation under the penalty of perjury

(1) That the individual is eligible
under § 75.60; and

(2) That the individual has not been
debarred or suspended by a judge under
section 5301 of the Anti-Drug Abuse Act
of 1988 (21 U.S.C. 853a).

(b) An entity subject to this section
may not award a fellowship, scholar-
ship, or discretionary grant to an indi-
vidual if

(1) The individual fails to provide the
certification required under paragraph
(a) of this section; or

(2) The Secretary informs the entity
that the individual is ineligible under
§ 75.60.

(c) If a fellowship, scholarship, or dis-
cretionary grant is made to an individ-
ual who provided a false certification
under paragraph (a) of this section, the
individual is liable for recovery of the
funds made available under the certifi-
cation, for civil damages or penalties
imposed for false representation, and
for criminal prosecution under 18
U.S.C. 1001.

(d) The Secretary may require an en-
tity subject to this section to provide a
list of the individuals to whom fellow-
ship, scholarship, or discretionary
grant awards have been made or are
proposed to be made by the entity.
(Authority: 20 U.S.C. 1221e-3 and 3474)

Subpart B [Reserved]

Subpart CHow To Apply for a
Grant

THE APPLICATION NOTICE

§ 75.100 Publication of an application
notice; content of the notice.

(a) Each fiscal year the Secretary
publishes application notices in the

34 CFR Subtitle A (7-1-98 Edition)

FEDERAL REGISTER that explain what
kind of assistance is available for new
grants under the programs that the
Secretary administers.

(b) The application notice for a pro-
gram explains one or more of the fol-
lowing:

(1) How to apply for a new grant.
(2) If preapplications are used under

the program, how to preapply for a new
grant.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86297, Dec. 30, 1980; 51 FR 20824, June 9, 1986;
59 FR 30261, June 10, 1994]

* 75.101 Information in the application
notice that helps an applicant
apply.

(a) The Secretary may include such
information as the following in an ap-
plication notice:

(1) How an applicant can get an appli-
cation package that contains:

(i) Information about the program;
and

(ii) The application form that the ap-
plicant must use.

(2) The amount of funds available for
grants, the estimated number of those
grants, the estimated amounts of those
grants and, if appropriate, the maxi-
mum award amounts of those grants.

(3) If the Secretary plans to approve
multi-year projects, the project period
that will be approved.

(4) Any priorities established by the
Secretary for the program for that
year and the method the Secretary will
use to implement the priorities. (See
§75.105 Annual priorities.)

(5) Where to find the regulations that
apply to the program.

(6) The statutory authority for the
program.

(7) The deadlines established under
§75.102 (Deadline date for applications.)
and 34 CFR 79.8 (How does the Sec-
retary provide States an opportunity
to comment on proposed Federal finan-
cial assistance?)
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(b) If the Secretary either requires or
permits preapplications under a pro-
gram, an application notice for the pro-
gram explains how an applicant can get
the preapplication form.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
84059, Dec. 22, 1980; 46 FR 3205, Jan. 14, 1981;
51 FR 20824, June 9, 1986; 51 FR 21164, June 11,
1986; 60 FR 63873, Dec. 12, 1995; 61 FR 8455,
Mar. 4, 1996]

CROSS REFERENCE: See 34 CFR 77.1defini-
tions of "budget period" and "project pe-
riod."

§ 75.102 Deadline date for applications.
(a) The application notice for a pro-

gram sets a deadline date for applica-
tions to be mailed or hand delivered to
the Department.

(b) If an applicant wants a new grant,
the applicant shall:

(1) Mail the application to the ad-
dress specified in the application no-
tice on or before the deadline date; or

(2) Hand deliver the application to
the address specified in the application
notice by 4:30 p.m. (Washington, D.C.
time) on the deadline date.

(c) [Reserved]
(d) An applicant must show one of

the following as proof of mailing:
(1) A legibly dated U.S. Postal Serv-

ice postmark.
(2) A legible mail receipt with the

date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing accept-
able to the Secretary.

(e) If an application is mailed
through the U.S. Postal Service, the
Secretary does not accept either of the
following as proof of mailing:

(1) A private metered postmark.
(2) A mail receipt that is not dated

by the U.S. Postal Service.
(Authority: 20 U.S.C. 1221e-3 and 3474)

NOTE: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, an applicant should
check with its local post office.

[45 FR 22497, Apr. 3, 1980, as amended at 51
FR 20824, June 9, 1986]
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§ 75.103 Deadline date for
preapplications.

(a) If the Secretary invites or re-
quires preapplications under a pro-
gram, the application notice for the
program sets a deadline date for
preapplications.

(b) An applicant shall submit its
preapplication in accordance with the
procedures for applications in § 75.102(b)
and (d).
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.104 Applicants must meet proce-
dural rules.

(a) The Secretary may make a grant
only to an eligible party that submits
an application.

(b) If a maximum award amount is
established in a notice published in the
FEDERAL REGISTER, the Secretary may
reject without consideration or evalua-
tion any application that proposes a
project funding level that exceeds the
stated maximum award amount.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[61 FR 8455, Mar. 4, 1996]

§ 75.105 Annual priorities.
(a) What programs are covered by this

section? This section applies to any pro-
gram for which the Secretary estab-
lishes priorities for selection of appli-
cations in a particular fiscal year.

(b) How does the Secretary establish an-
nual priorities? (1) The Secretary estab-
lishes final annual priorities by pub-
lishing the priorities in a notice in the
FEDERAL REGISTER, usually in the ap-
plication notice for that program.

(2) The Secretary publishes proposed
annual priorities for public comment,
unless:

(i) The final annual priorities will be
implemented only by inviting applica-
tions that meet the priorities (Cross-
reference: See 34 CFR 75.105(c)(1));

(ii) The final annual priorities are
chosen from a list of priorities already
established in the program's regula-
tions;

(iii) Publishing proposed annual pri-
orities would seriously interfere with
an orderly, responsible grant award
process or would otherwise be imprac-
ticable, unnecessary, or contrary to
the public interest;



§75.109

(iv) The program statute requires or
authorizes the Secretary to establish
specified priorities; or

(v) The annual priorities are chosen
from allowable activities specified in
the program statute.

(c) How does the Secretary implement
an annual priority? The Secretary may
choose one or more of the following
methods to implement an annual prior-
ity:

(1) Invitations. The Secretary may
simply invite applications that meet a
priority. If the Secetary chooses this
method, an application that meets the
priority receives no competitive or ab-
solute preference over applications
that do not meet the priority.

(2) Competitive preference. The Sec-
retary may give one of the following
kinds of competitive preference to ap-
plications that meet a priority.

(i) The Secretary may award some or
all bonus points to an application de-
pending on the extent to which the ap-
plication meets the priority. These
points are in addition to any points the
applicant earns under the selection cri-
teria (see §75.200(b)). The notice states
the maximum number of additional
points that the Secretary may award
to an application depending upon how
well the application meets the priority.

(ii) The Secretary may select an ap-
plication that meets a priority over an
application of comparable merit that
does not meet the priority.

(3) Absolute preference. The Secretary
may give an absolute preference to ap-
plications that meet a priority. The
Secretary establishes a separate com-
petition for applications that meet the
priority and reserves all or part of a
program's funds solely for that com-
petition. The Secretary may adjust the
amount reserved for the priority after
determining the number of high qual-
ity applications received.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[46 FR 3205, Jan. 14, 1981, as amended at 57
FR 30337, July 8, 1992; 60 FR 63873, Dec. 12,
1995]

APPLICATION CONTENTS

CROSS REFERENCE. See §75.200 for a descrip-
tion of discretionary and formula grant pro-
grams.

34 CFR Subtitle A (7-1-98 Edition)

*75.109 Changes to application; num-
ber of copies.

(a) Each applicant shall submit an
original and two copies of its applica-
tion to the Department, including any
information that the applicant supplies
voluntarily.

(b) An applicant may make changes
to its application on or before the dead-
line date for submitting applications
under the program.
(Authority: 20 U.S.C. 1221e-3 and 3474)

CROSS REFERENCE: See § 75.200 How applica-
tions for new grants are selected for funding.

§ 76.112 Include a proposed project pe-
riod and a timeline.

(a) An application must propose a
project period for the project.

(b) An application must include a
narrative that describes how and when,
in each budget period of the project,
the applicant plans to meet each objec-
tive of the project.
(Approved by the Office of Management and
Budget under control number 1875-0102)

(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 59 FR
30261, June 10, 1994]

§ 75.117 Information needed for a
multi-year project.

An applicant that proposes a multi-
year project shall include in its appli-
cation:

(a) Information that shows why a
multi-year project is needed;

(b) A budget narrative accompanied
by a budget form prescribed by the Sec-
retary, that provides budget informa-
tion for each budget period of the pro-
posed project period.
(Approved by the Office of Management and
Budget under control number 1875-0102)

(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 59 FR
30261, June 10, 1994]

*75.118 Requirements for a continu-
ation award.

(a) A recipient that wants to receive
a continuation award shall submit a
performance report that provides the
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most current performance and finan-
cial expenditure information, as di-
rected by the Secretary, that is suffi-
cient to meet the reporting require-
ments of 34 CFR 74.82, 75.590, 75.720, and
80.40.

(b) If a recipient fails to submit a
performance report that meets the re-
quirements of paragraph (a) of this sec-
tion, the Secretary denies continued
funding for the grant.
(Approved by the Office of Management and
Budget under control number 1875-0102)

(Authority: 20 U.S.C. 1221e-3(a)(1) and 3474)
CROSS REFERENCE: See §75.117 Information

needed for a multi-year project, and §§75.250
through 75.253 Approval of multi-year
projects, §75.590 Evaluation by the recipient,
§75.720 Financial and performance reports,
§ 74.82 Performance Reports under non-
construction grants, and §80.40 Monitoring
and reporting program performance.
[59 FR 30261, June 10, 1994]

§ 75.119 Information needed if private
school students participate.

If a program requires the applicant
to provide an opportunity for partici-
pation of students enrolled in private
schools, the application must include
the information required of sub-
grantees under 34 CFR 76.656.
(Approved by the. Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3 and 3474)
[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 53 FR
49143, Dec. 6, 1988]

SEPARATE APPLICATIONSALTERNATIVE
PROGRAMS

*75.125 Submit a separate application
to each program.

An applicant shall submit a separate
application to each program under
which it wants a grant.
(Authority: 20 U.S.C. 1221e-3 and 3474)
[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27803, July 24, 1987; 60 FR 46493, Sept. 6, 1995]

* 75.128 Application must list all pro-
grams to which it is submitted.

If an applicant is submitting an ap-
plication for the same project under
more than one Federal program, the

§75.129

applicant shall list these programs in
its application. The Secretary uses this
information to avoid duplicate grants
for the same project.
(Authority: 20 U.S.C. 1221e-3 and 3474)

GROUP APPLICATIONS

75.127 Eligible parties may apply as a
group.

(a) Eligible parties may apply as a
group for a grant.

(b) Depending on the program under
which a group of eligible parties seeks
assistance, the term used to refer to
the group may vary. The list that fol-
lows contains some of the terms used
to identify a group of eligible parties:

(1) Combination of institutions of
higher education.

(2) Consortium.
(3) Joint applicants.
(4) Cooperative arrangements.

(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.128 Who acts as applicant; the
group agreement.

(a) If a group of eligible parties ap-
plies for a grant, the members of the
group shall either:

(1) Designate one member of the
group to apply for the grant; or

(2) Establish a separate, eligible legal
entity to apply for the grant.

(b) The members of the group shall
enter into an agreement that:

(1) Details the activities that each
member of the group plans to perform;
and

(2) Binds each member of the group
to every statement and assurance made
by the applicant in the application.

(c) The applicant shall submit the
agreement with its application.
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(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.129 Legal responsibilities of each
member of the group.

(a) If the Secretary makes a grant to
a group of eligible applicants, the ap-
plicant for the group is the grantee and
is legally responsible for:

(1) The use of all grant funds;
(2) Ensuring that the project is car-

ried out by the group in accordance
with Federal requirements; and
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(3) Ensuring that indirect cost funds
are determined as required under
§ 75.564(e).

(b) Each member of the group is le-
gally responsible to:

(1) Carry out the activities it agrees
to perform; and

(2) Use the funds that it receives
under the agreement in accordance
with Federal requirements that apply
to the grant.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 59 FR
59581, Nov. 17, 1994]

STATE COMMENT PROCEDURES

§ 75.155 Review procedures if State
may comment on applications: Pur-
pose of H75.156-75.158.

If the authorizing statute for a pro-
gram requires that a specific State
agency be given an opportunity to
comment on each application, the
State and the applicant shall use the
procedures in §§75.156-75.158 for that
purpose.
(Authority: 20 U.S.C. 1221e-3 and 3474)

CROSS REFERENCE: See 34 CFR part 79
(Intergovernmental Review of Department of
Education Programs and Activities) for the
regulations implementing the application re-
view procedures that States may use under
E.O. 12372.

[57 FR 30338, July 8, 1992]

§ 75.156 When an applicant under
§ 75.155 must submit its application
to the State; proof of submission.

(a) Each applicant under a program
covered by § 75.155 shall submit a copy
of its application to the State on or be-
fore the deadline date for submitting
its application to the Department.

(b) The applicant shall attach to its
application a copy of its letter that re-
quests the State to comment on the ap-
plication.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.157 The State reviews each appli-
cation.

A State that receives an application
under § 75.156 may review and comment
on the application.
(Authority: 20 U.S.C. 1221e-3(a)(1) and 3474)
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§ 75.158 Deadlines for State comments.
(a) The Secretary may establish a

deadline date for receipt of State com-
ments on applications.

(b) The State shall make its com-
ments in a written statement signed by
an appropriate State official.

(c) The appropriate State official
shall submit comments to the Sec-
retary by the deadline date for State
comments. The procedures in § 75.102
(b) and (d) (how to meet a deadline) of
this part apply to this submission.
(Authority: 20 U.S.C. 1221e-3 and 3474)

* 75.159 Effect of State comments or
failure to comment.

(a) The Secretary considers those
comments of the State that relate to:

(1) Any selection criterion that ap-
plies under the program; or

(2) Any other matter that affects the
selection of projects for funding under
the program.

(b) If the State fails to comment on
an application on or before the dead-
line date for the appropriate program,
the State waives its right to comment.

(c) If the applicant does not give the
State an opportunity to comment, the
Secretary does not select that project
for a grant.
(Authority: 20 U.S.C. 1221e-3 and 3474)

DEVELOPMENT OF CURRICULA OR
INSTRUCTIONAL MATERIALS

§ 75.190 Consultation.
Each applicant that intends to de-

velop curricula or instructional mate-
rials under a grant is encouraged to as-
sure that the curricula or materials
will be developed in a manner condu-
cive to dissemination, through con-
tinuing consultations with publishers,
personnel of State and local edu-
cational agencies, teachers, adminis-
trators, community representatives,
and other individuals experienced in
dissemination.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.191 Consultation costs.
An applicant may budget reasonable

consultation fees or planning costs in
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connection with the development of
curricula or instructional materials.
(Authority: 20 U.S.C. 1221e-3 and 3474)

75.192 Dissemination.
If an applicant proposes to publish

and disseminate curricula or instruc-
tional materials under a grant, the ap-
plicant shall include an assurance in
its application that the curricula or
materials will reach the populations
for which the curricula or materials
were developed.
(Authority: 20 U.S.C. 1221e-3 and 3474)

Subpart DHow Grants Are Made
SELECTION OF NEW PROJECTS

§ 75.200 How applications for new
grants and cooperative agreements
are selected for funding; standards
for use of cooperative agreements.

(a) Direct grant programs. The Depart-
ment administers two kinds of direct
grant programs. A direct grant pro-
gram is either a discretionary grant or
a formula grant program.

(b) Discretionary grant programs. (1) A
discretionary grant program is one
that permits the Secretary to use dis-
cretionary judgment in selecting appli-
cations for funding.

CROSS REFERENCE: See § 75.219 Exceptions
to the procedures under § 75.217.

(2) The Secretary uses selection cri-
teria to evaluate the applications sub-
mitted for new grants under a discre-
tionary grant program.

(3) To evaluate the applications for
new grants under the program the Sec-
retary may use:

(i) Selection criteria established
under § 75.209.

(ii) Selection criteria in program-spe-
cific regulations.

(iii) Selection criteria established
under § 75.210.

(iv) Any combination of criteria from
paragraphs (b)(3)(i), (b)(3)(11), and
(b)(3)(iii) of this section.

(4) The Secretary may award a coop-
erative agreement instead of a grant if
the Secretary determines that substan-
tial involvement between the Depart-
ment and the recipient is necessary to
carry out a collaborative project.

4 6
38

§75.209

(5) The Secretary uses the selection
procedures in this subpart to select re-
cipients of cooperative agreements.

(c) Formula grant programs. (1) A for-
mula grant program is one that enti-
tles certain applicants to receive
grants if they meet the requirements of
the program. Applicants do not com-
pete with each other for the funds, and
each grant is either for a set amount or
for an amount determined under a for-
mula.

(2) The Secretary applies the pro-
gram statute and regulations to fund
projects under a formula grant pro-
gram.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27803, July 24, 1987; 57 FR 30338, July 8, 1992;
60 FR 63873, Dec. 12, 1995; 62 FR 10401, Mar. 6,
1997]

§ 75.201 How the selection criteria will
be used.

(a) In the application package or a
notice published in the FEDERAL REG-
ISTER, the Secretary informs appli-
cants of

(1) The selection criteria chosen; and
(2) The factors selected for consider-

ing the selection criteria, if any.
(b) If points or weights are assigned

to the selection criteria, the Secretary
informs applicants in the application
package or a notice published in the
FEDERAL REGISTER Of

(1) The total possible score for all of
the criteria for a program; and

(2) The assigned weight or the maxi-
mum possible score for each criterion
or factor under that criterion.

(c) If no points or weights are as-
signed to the selection criteria and se-
lected factors, the Secretary evaluates
each criterion equally and, within each
criterion, each factor equally.
(Authority: 20 U S C 1221e-3 and 3474)
[62 FR 10401, Mar. 6, 1997]

§$ 75.202-75.206 [Reserved]

§ 75.209 Selection criteria based on
statutory provisions.

(a) The Secretary may evaluate ap-
plications by

(1) Establishing selection criteria
based on statutory provisions that
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apply to the authorized program, which
may include, but are not limited to

(1) Specific statutory selection cri-
teria;

(11) Allowable activities;
(iii) Application content require-

ments; or
(iv) Other pre-award and post-award

conditions; and
(2) Assigning the maximum pbssible

score for each of the criteria estab-
lished under paragraph (a)(1) of this
section.

(b) The Secretary evaluates an appli-
cation by determining how well the
project proposed by the applicant
meets each statutory provision se-
lected under paragraph (a)(1) of this
section.

Example: If a program statute requires that
each application address how the applicant
will serve the needs of limited English pro-
ficient children, under § 75.209 the Secretary
could establish a criterion and evaluate ap-
plications based on how well the applicant's
proposed project meets that statutory provi-
sion. The Secretary might decide to award
up to 10 points for this criterion. Applicants
who have the best proposals to serve the
needs of limited English proficient children
would score highest under the criterion in
this example.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[60 FR 63873, Dec. 12, 1995, as amended at 62
FR 10401, Mar. 6, 1997]

* 75.210 General selection criteria.
In determining the selection criteria

to be used in each grant competition,
the Secretary may select one or more
of the following criteria and may select
from among the list of optional factors
under each criterion. However, para-
graphs (d)(2) and (e)(2) of this section
are mandatory factors under their re-
spective criteria:

(a) Need for project. (1) The Secretary
considers the need for the proposed
project.

(2) In determining the need for the
proposed project, the Secretary consid-
ers one or more of the following fac-
tors:

(1) The magnitude or severity of the
problem to be addressed by the pro-
posed project.

(ii) The magnitude of the need for the
services to be provided or the activities
to be carried out by the proposed
project.
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(iii) The extent to which the proposed
project will provide services or other-
wise address the needs of students at
risk of educational failure.

(iv) The extent to which the proposed
project will focus on serving or other-
wise addressing the needs of disadvan-
taged individuals.

(v) The extent to which specific gaps
or weaknesses in services, infrastruc-
ture, or opportunities have been identi-
fied and will be addressed by the pro-
posed project, including the nature and
magnitude of those gaps or weaknesses.

(vi) The extent to which the proposed
project will prepare personnel for fields
in which shortages have been dem-
onstrated.

(b) Significance. (1) The Secretary
considers the significance of the pro-
posed project.

(2) In determining the significance of
the proposed project, the Secretary
considers one or more of the following
factors:

(i) The national significance of the
proposed project.

(ii) The significance of the problem
or issue to be addressed by the pro-
posed project.

(iii) The potential contribution of the
proposed project to increased knowl-
edge or understanding of educational
problems, issues, or effective strate-
gies.

(iv) The potential contribution of the
proposed project to increased knowl-
edge or understanding of rehabilitation
problems, issues, or effective strate-
gies.

(v) The likelihood that the proposed
project will result in system change or
improvement.

(vi) The potential contribution of the
proposed project to the development
and advancement of theory, knowledge,
and practices in the field of study.

(vii) The potential for generalizing
from the findings or results of the pro-
posed project.

(viii) The extent to which the pro-
posed project is likely to yield findings
that may be utilized by other appro-
priate agencies and organizations.

(ix) The extent to which the proposed
project is likely to build local capacity
to provide, improve, or expand services
that address the needs of the target
population.
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(x) The extent to which the proposed
project involves the development or
demonstration of promising new strat-
egies that build on, or are alternatives
to, existing strategies.

(xi) The likely utility of the products
(such as information, materials, proc-
esses, or techniques) that will result
from the proposed project, including
the potential for their being used effec-
tively in a variety of other settings.

(xii) The extent to which the results
of the proposed project are to be dis-
seminated in ways that will enable oth-
ers to use the information or strate-
gies.

(xiii) The potential replicability of
the proposed project or strategies, in-
cluding, as appropriate, the potential
for implementation in a variety of set-
tings.

(xiv) The importance or magnitude of
the results or outcomes likely to be at-
tained by the proposed project, espe-
cially improvements in teaching and
student achievement.

(xv) The importance or magnitude of
the results or outcomes likely to be at-
tained by the proposed project, espe-
cially improvements in employment,
independent living services, or both, as
appropriate.

(xvi) The importance or magnitude of
the results or outcomes likely to be at-
tained by the proposed project.

(c) Quality of the project design. (1)
The Secretary considers the quality of
the design of the proposed project.

(2) In determining the quality of the
design of the proposed project, the Sec-
retary considers one or more of the fol-
lowing factors:

(i) The extent to which the goals, ob-
jectives, and outcomes to be achieved
by the proposed project are clearly
specified and measurable.

(ii) The extent to which the design of
the proposed project is appropriate to,
and will successfully address, the needs
of the target population or other iden-
tified needs.

(iii) The extent to which there is a
conceptual framework underlying the
proposed research or demonstration ac-
tivities and the quality of that frame-
work.

(iv) The extent to which the proposed
activities constitute a coherent, sus-
tained program of research and devel-
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opment in the field, including, as ap-
propriate, a substantial addition to an
ongoing line of inquiry.

(v) The extent to which the proposed
activities constitute a coherent, sus-
tained program of training in the field.

(vi) The extent to which the proposed
project is based upon a specific re-
search design, and the quality and ap-
propriateness of that design, including
the scientific rigor of the studies in-
volved.

(vii) The extent to which the pro-
posed research design includes a thor-
ough, high-quality review of the rel-
evant literature, a high-quality plan
for research activities, and the use of
appropriate theoretical and meth-
odological tools, including those of a
variety of disciplines, if appropriate.

(viii) The extent to which the design
of the proposed project includes a thor-
ough, high-quality review of the rel-
evant literature, a high-quality plan
for project implementation, and the
use of appropriate methodological
tools to ensure successful achievement
of project objectives.

(ix) The quality of the proposed dem-
onstration design and procedures for
documenting project activities and re-
sults.

(x) The extent to which the design for
implementing and evaluating the pro-
posed project will result in information
to guide possible replication of project
activities or strategies, including in-
formation about the effectiveness of
the approach or strategies employed by
the project.

(xi) The extent to which the proposed
development efforts include adequate
quality controls and, as appropriate,
repeated testing of products.

(xii) The extent to which the pro-
posed project is designed to build ca-
pacity and yield results that will ex-
tend beyond the period of Federal fi-
nancial assistance.

(xiii) The extent to which the design
of the proposed project reflects up-to-
date knowledge from research and ef-
fective practice.

(xiv) The extent to which the pro-
posed project represents an exceptional
approach for meeting statutory pur-
poses and requirements.

(xv) The extent to which the pro-
posed project represents an exceptional
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approach to the priority or priorities
established for the competition.

(xvi) The extent to which the pro-
posed project will be coordinated with
similar or related efforts, and with
other appropriate community, State,
and Federal resources.

(xvii) The extent to which the pro-
posed project will establish linkages
with other appropriate agencies and or-
ganizations providing services to the
target population.

(xviii) The extent to which the pro-
posed project is part of a comprehen-
sive effort to improve teaching and
learning and support rigorous academic
standards for students.

(xix) The extent to which the pro-
posed project encourages parental in-
volvement.

(xx) The extent to which the pro-
posed project encourages consumer in-
volvement.

(xxi) The extent to which perform-
ance feedback and continuous improve-
ment are integral to the design of the
proposed project.

(xxii) The quality of the methodology
to be employed in the proposed project.

(xxiii) The extent to which fellowship
recipients or other project participants
are to be selected on the basis of aca-
demic excellence.

(d) Quality of project services. (1) The
Secretary considers the quality of the
services to be provided by the proposed
project.

(2) In determining the quality of the
services to be provided by the proposed
project, the Secretary considers the
quality and sufficiency of strategies for
ensuring equal access and treatment
for eligible project participants who
are members of groups that have tradi-
tionally been underrepresented based
on race, color, national origin, gender,
age, or disability.

(3) In addition, the Secretary consid-
ers one or more of the following fac-
tors:

(i) The extent to which the services
to be provided by the proposed project
are appropriate to the needs of the in-
tended recipients or beneficiaries of
those services.

(ii) The extent to which entities that
are to be served by the proposed tech-
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nical assistance project demonstrate
support for the project.

(iii) The extent to which the services
to be provided by the proposed project
reflect up-to-date knowledge from re-
search and effective practice.

(iv) The likely impact of the services
to be provided by the proposed project
on the intended recipients of those
services.

(v) The extent to which the training
or professional development services to
be provided by the proposed project are
of sufficient quality, intensity, and du-
ration to lead to improvements in prac-
tice among the recipients of those serv-
ices.

(vi) The extent to which the training
or professional development services to
be provided by the proposed project are
likely to alleviate the personnel short-
ages that have been identified or are
the focus of the proposed project.

(vii) The likelihood that the services
to be provided by the proposed project
will lead to improvements in the
achievement of students as measured
against rigorous academic standards.

(viii) The likelihood that the services
to be provided by the proposed .project
will lead to improvements in the skills
necessary to gain employment or build
capacity for independent living.

(ix) The extent to which the services
to be provided by the proposed project
involve the collaboration of appro-
priate partners for maximizing the ef-
fectiveness of project services.

(x) The extent to which the technical
assistance services to be provided by
the proposed project involve the use of
efficient strategies, including the use
of technology, as appropriate, and the
leveraging of non-project resources.

(xi) The extent to which the services
to be provided by the proposed project
are focused on those with greatest
needs.

(xii) The quality of plans for provid-
ing an opportunity for participation in
the proposed project of students en-
rolled in private schools.

(e) Quality of project personnel. (1) The
Secretary considers the quality of the
personnel who will carry out the pro-
posed project.
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(2) In determining the quality of
project personnel, the Secretary con-
siders the extent to which the appli-
cant encourages applications for em-
ployment from persons who are mem-
bers of groups that have traditionally
been underrepresented based on race,
color, national origin, gender, age, or
disability.

(3) In addition, the Secretary consid-
ers one or more of the following fac-
tors:

(i) The qualifications, including rel-
evant training and experience, of the
project director or principal investiga-
tor.

(ii) The qualifications, including rel-
evant training and experience, of key
project personnel.

(iii) The qualifications, including rel-
evant training and experience, of
project consultants or subcontractors.

(f) Adequacy of resources. (1) The Sec-
retary considers the adequacy of re-
sources for the proposed project.

(2) In determining the adequacy of re-
sources for the proposed project, the
Secretary considers one or more of the
following factors:

(i) The adequacy of support, includ-
ing facilities, equipment, supplies, and
other resources, from the applicant or-
ganization or the lead applicant orga-
nization.

(ii) The relevance and demonstrated
commitment of each partner in the
proposed project to the implementa-
tion and success of the project.

(iii) The extent to which the budget
is adequate to support the proposed
project.

(iv) The extent to which the costs are
reasonable in relation to the objec-
tives, design, and potential signifi-
cance of the proposed project.

(v) The extent to which the costs are
reasonable in relation to the number of
persons to be served and to the antici-
pated results and benefits.

(vi) The potential for continued sup-
port of the project after Federal fund-
ing ends, including, as appropriate, the
demonstrated commitment of appro-
priate entities to such support.

(vii) The potential for the incorpora-
tion of project purposes, activities, or
benefits into the ongoing program of
the agency or organization at the end
of Federal funding.
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(g) Quality of the management plan. (1)
The Secretary considers the quality of
the management plan for the proposed
project.

(2) In determining the quality of the
management plan for the proposed
project, the Secretary considers one or
more of the following factors:

(i) The adequacy of the management
plan to achieve the objectives of the
proposed project on time and within
budget, including clearly defined re-
sponsibilities, timelines, and mile-
stones for accomplishing project tasks.

(ii) The adequacy of procedures for
ensuring feedback and continuous im-
provement in the operation of the pro-
posed project.

(iii) The adequacy of mechanisms for
ensuring high-quality products and
services from the proposed project.

(iv) The extent to which the time
commitments of the project director
and principal investigator and other
key project personnel are appropriate
and adequate to meet the objectives of
the proposed project.

(v) How the applicant will ensure
that a diversity of perspectives are
brought to bear in the operation of the
proposed project, including those of
,parents, teachers, the business commu-
nity, a variety of disciplinary and pro-
fessional fields, recipients or bene-
ficiaries of services, or others, as ap-
propriate.

(h) Quality of the project evaluation. (1)
The Secretary considers the quality of
the evaluation to be conducted of the
proposed project.

(2) In determining the quality of the
evaluation, the Secretary considers one
or more of the following factors:

(i) The extent to which the methods
of evaluation are thorough, feasible,
and appropriate to the goals, objec-
tives, and outcomes of the proposed
project.

(ii) The extent to which the methods
of evaluation are appropriate to the
context within which the project oper-
ates.

(iii) The extent to which the methods
of evaluation provide for examining
the effectiveness of project implemen-
tation strategies.

(iv) The extent to which the methods
of evaluation include the use of objec-
tive performance measures that are
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clearly related to the intended out-
comes of the project and will produce
quantitative and qualitative data to
the extent possible.

(v) The extent to which the methods
of evaluation will provide timely guid-
ance for quality assurance.

(vi) The extent to which the methods
of evaluation will provide performance
feedback and permit periodic assess-
ment of progress toward achieving in-
tended outcomes.

(vii) The extent to which the evalua-
tion will provide guidance about effec-
tive strategies suitable for replication
or testing in other settings.
(Approved by the Office of Management and
Budget under control number 1875-0102)

(Authority: 20 U.S.C. 1221e-3 and 3474)

[62 FR 10401, Mar. 6, 1997]

$ 75.211 Selection criteria for unsolic-
ited applications.

(a) If the Secretary considers an un-
solicited application under 34 CFR
75.222(a)(2)(ii), the Secretary uses the
selection criteria and factors, if any,
used for the competition under which
the application could have been funded.

(b) If the Secretary considers an un-
solicited application under 34 CFR
75.222(a)(2)(iii), the Secretary selects
from among the criteria in § 75.210(b),
and may select from among the spe-
cific factors listed under each cri-
terion, the criteria that are most ap-
propriate to evaluate the activities
proposed in the application.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[62 FR 10403, Mar. 6, 1997]

SELECTION PROCEDURES

*75.215 How the Department selects a
new project: purpose of $$ 75.216-
75.222.

Sections 75.216-75.222 describe the
process the Secretary uses to select ap-
plications for new grants. All of these
sections apply to a discretionary grant
program. However, only § 75.216 applies
also to a formula grant program.

CROSS REFERENCE: See §75.200(b) Discre-
tionary grant program, and (e) Formula
grant program.
(Authority: 20 U.S.C. 1221e-3 and 3474)

34 CFR Subtitle A (7-1-98 Edition)

$ 75.216 Applications not evaluated for
funding.

The Secretary does not evaluate an
application if

(a) The applicant is not eligible;
(b) The applicant does not comply

with all of the procedural rules that
govern the submission of the applica-
tion;

(c) The application does not contain
the information required under the
program; or

(d) The proposed project cannot be
funded under the authorizing statute
or implementing regulations for the
program.
(Authority: 20 U.S.C. 1221e-3 and 3474)
[57 FR 30338, July 8, 1992]

§ 75.217 How the Secretary selects ap-
plications for new grants.

(a) The Secretary selects applica-
tions for new grants on the basis of the
authorizing statute, the selection cri-
teria, and any priorities or other re-
quirements that have been published in
the FEDERAL REGISTER and apply to the
selection of those applications.

(b)(1) The Secretary may use experts
to evaluate the applications submitted
under a program.

(2) These experts may include persons
who are not employees of the Federal
Government.

(c) The Secretary prepares a rank
order of the applications based solely
on the evaluation of their quality ac-
cording to the selection criteria.

(d) The Secretary then determines
the order in which applications will be
selected for grants. The Secretary con-
siders the following in making these
determinations:

(1) The information in each applica-
tion.

(2) The rank ordering of the applica-
tions.

(3) Any other information
(i) Relevant to a criterion, priority,

or other requirement that applies to
the selection of applications for new
grants;

(ii) Concerning the applicant's per-
formance and use of funds under a pre-
vious award under any Department
program; and

(iii) Concerning the applicant's fail-
ure under any Department program to
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submit a performance report or its sub-
mission of a performance report of un-
acceptable quality.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[52 FR 27804, July 24, 1987, as amended at 62
FR 4167, Jan. 29, 1997]

§ 75.218 Applications not evaluated or
selected for funding.

(a) The Secretary informs an appli-
cant if its application-

(1) Is not evaluated; or
(2) Is not selected for funding.
(b) If an applicant requests an expla-

nation of the reason its application was
not evaluated or selected, the Sec-
retary provides that explanation.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30338, July 8, 1992]

§ 75.219 Exceptions to the procedures
under § 75.217.

The Secretary may select an applica-
tion for funding without following the
procedures in § 75.217 if:

(a) The objectives of the project can-
not be achieved unless the Secretary
makes the grant before the date grants
can be made under the procedures in
§ 75.217;

(b)(1) The application was evaluated
under the preceding competition of the
program;

(2) The application rated high enough
to deserve selection under § 75.217; and

(3) The application was not selected
for funding because the application was
mishandled by the Department; or

(c) The Secretary receives an unsolic-
ited application that meets the re-
quirements of §75.222.

(Authority: 20 U S C 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27804, July 24, 1987; 60 FR 12096, Mar. 3, 1995]

§ 75.220 Procedures the Department
uses under § 75.219(a).

If the special circumstances of
§75.219(a) appear to exist for an appli-
cation, the Secretary uses the follow-
ing procedures:

(a) The Secretary assembles a board
to review the application.

(b) The board consists of:

§ 75.222

(1) A program officer of the program
under which the applicant wants a
grant;

(2) A Department grants officer; and
(3) A Department employee who is

not a program officer of the program
but who is qualified to evaluate the ap-
plication.

(c) The board reviews the application
to decide if:

(1) The special circumstances under
§ 75.219(a) are satisfied;

(2) The application rates high
enough, based on the selection criteria,
priorities, and other requirements that
apply to the program, to deserve selec-
tion; and

(3) Selection of the application will
not have an adverse impact on the
budget of the program.

(d) The board forwards the results of
its review to the Secretary.

(e) If each of the conditions in para-
graph (c) of this section is satisfied, the
Secretary may select the application
for funding.

(f) Even if the Secretary does not se-
lect the application for funding, the ap-
plicant may submit its application
under the procedures in Subpart C of
this part.
(Authority: 20 U S C 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86297, Dec. 30, 1980]

§ 75.221 Procedures the Department
uses under § 75.219(b).

If the special circumstances of
§75.219(b) appear to exist for an appli-
cation, the Secretary may select the
application for funding if:

(a) The Secretary has documentary
evidence that the special cir-
cumstances of §75.219(b) exist; and

(b) The Secretary has a statement
that explains the circumstances of the
mishandling.
(Authority: 20 U.S.C. 1221e-3(a)(1) and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27804, July 24, 1987. Redesignated at 60 FR
12096, Mar. 3, 1995]

§ 75.222 Procedures the Department
uses under § 75.219(c).

If the Secretary receives an unsolic-
ited application, the Secretary may
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consider the application under the fol-
lowing procedures unless the Secretary
has published a notice in the FEDERAL
REGISTER stating that the program
that would fund the application would
not consider unsolicited applications:

(a)(1) The Secretary determines
whether the application could be fund-
ed under a competition planned or con-
ducted for the fiscal year under which
funds would be used to fund the appli-
cation.

(2)(i) If the application could be fund-
ed under a competition described in
paragraph (a)(1) of this section and the
deadline for submission of applications
has not passed, the Secretary refers the
application to the appropriate competi-
tion for consideration under the proce-
dures in §75.217.

(ii)(A) If the application could have
been funded under a competition de-
scribed in paragraph (a)(1) of this sec-
tion and the deadline for submission of
applications has passed, the Secretary
may consider the application only in
exceptional circumstances, as deter-
mined by the Secretary.

(B) If the Secretary considers an ap-
plication under paragraph (a)(2)(ii) of
this section, the Secretary considers
the application under paragraphs (b)
through (e) of this section.

(iii) If the application could not be
funded under a competition described
in paragraph (a)(1) of this section, the
Secretary considers the application
under paragraphs (b) through (e) of this
section.

(b) If an application may be consid-
ered under paragraphs (a)(2)(ii) or (iii)
of this section, the Secretary deter-
mines if

(1) There is a substantial likelihood
that the application is of exceptional
quality and national significance for a
program administered by ED;

(2) The application meets the re-
quirements of all applicable statutes
and codified regulations that apply to
the program; and

(3) Selection of the project will not
have an adverse impact on the funds
available for other awards planned for
the program.

(c) If the Secretary determines that
the criteria in paragraph (b) of this sec-
tion have been met, the Secretary as-
sembles a panel of experts that does

34 CFR Subtitle A (7-1-98 Edition)

not include any employees of the De-
partment to review the application.

(d) The experts
(1) Evaluate the application based on

the selection criteria; and
(2) Determine whether the applica-

tion is of such exceptional quality and
national significance that it should be
funded as an unsolicited application.

(e) If the experts highly rate the ap-
plication and determine that the appli-
cation is of such exceptional quality
and national significance that it should
be funded as an unsolicited application,
the Secretary may fund the applica-
tion.
NOTE To § 75.222: To assure prompt consid-

eration, applicants submitting unsolicited
applications should send the application,
marked "Unsolicited Application" on the
outside, to the Chief, Application Control
Center, U.S. Department of Education,
Washington, DC 20202-4725.

(Authority: 20 U.S.C. 1221e-3 and 3474)
[60 FR 12096, Mar. 3, 1995]

PROCEDURES To MAKE A GRANT

§ 75.230 How the Department makes a
grant; purpose of §§ 75.231-75.236.

If the Secretary selects an applica-
tion under H 75.217, 75.220, or 75.222, the
Secretary follows the procedures in
H 75.231-75.236 to set the amount and
determine the conditions of a grant.
Sections 75.235-75.236 also apply to
grants under formula grant programs.
CROSS REFERENCE: See § 75.200 How applica-

tions for new grants are selected for funding.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.231 Additional information.
After selecting an application for

funding, the Secretary may require the
applicant to submit additional infor-
mation.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.232 The cost analysis; basis for
grant amount.

(a) Before the Secretary sets the
amount of a new grant, the Secretary
does a cost analysis of the project. The
Secretary:

(1) Verifies the cost data in the de-
tailed budget for the project;

(2) Evaluates specific elements of
costs; and
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(3) Examines costs to determine if
they are necessary, reasonable, and al-
lowable under applicable statutes and
regulations.

(b) The Secretary uses the cost anal-
ysis as a basis for determining the
amount of the grant to the applicant.
The cost analysis shows whether the
applicant can achieve the objectives of
the project with reasonable efficiency
and economy under the budget in the
application.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 59 FR
30261, June 10, 1994]

§ 75.233 Setting the amount of the
grant.

(a) Subject to any applicable match-
ing or cost-sharing requirements, the
Secretary may fund up to 100 percent
of the allowable costs in the appli-
cant's budget.

(b) In deciding what percentage of
the allowable costs to fund, the Sec-
retary may consider any other finan-
cial resources available to the appli-
cant.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30338, July 8, 1992]

§ 75.234 The conditions of the grant.
(a) The Secretary makes a grant to

an applicant only after determining
(1) The approved costs; and
(2) Any special conditions.
(b) In awarding a cooperative agree-

ment, the Secretary includes condi-
tions that state the explicit character
and extent of anticipated collaboration
between the Department and the recip-
ient.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30338, July 8, 1992]

§ 75.235 The notification of grant
award.

(a) To make a grant, the Secretary
issues a notification of grant award
and sends it to the grantee.

(b) The notification of grant award
sets the amount of the grant award and
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establishes other specific conditions, if
any.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR. 77368, Nov. 21, 1980, as amended at 57 FR
30338, July 8, 1992]

§ 75.236 Effect of the grant.
The grant obligates both the Federal

Government and the grantee to the re-
quirements that apply to the grant.
(Authority: 20 U S C 1221e-3 and 3474)

CROSS REFERENCE: See 34 CFR part 74, Sub-
part LProgranunatic Changes and Budget
Revisions.

APPROVAL OF MULTI-YEAR PROJECTS

75.250 Project period can be up to 60
months.

The Secretary may approve a project
period of up to 60 months.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27804, July 24, 1987]

75.251 The budget period.
(a) The Secretary usually approves a

-budget period of not more than 12
months, even if the project has a
multi-year project period.

(b) If the Secretary approves a multi-
year project period, the Secretary:

(1) Makes a grant to the project for
the initial budget period; and

(2) Indicates his or her intention to
make contination awards to fund the
remainder of the project period.
(Authority: 20 U S C 1221e-3 and 3474)
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* 75.253 Continuation of a multi-year
prirooctect after the first budget pe-

(a) The Secretary may make a con-
tinuation award for a budget period
after the first budget period of an ap-
proved multi-year project if:

(1) The Congress has appropriated
sufficient funds under the program;

(2) The recipient has either
(i) Made substantial progress toward

meeting the objectives in its approved
application; or

(ii) Obtained the Secretary's approval
of changes in the project that
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(A) Do not increase the cost of the
grant; and

(B) Enable the recipient to meet
those objectives in succeeding budget
periods;

(3) The recipient has submitted all
reports as required by §75.118, and

(4) Continuation of the project is in
the best interest of the Federal Gov-
ernment.

(b) Subject to the criteria in para-
graph (a) of this section, in selecting
applications for funding under a pro-
gram the Secretary gives priority to
contination awards over new grants.

(c)(1) Notwithstanding any regu-
latory requirements in 34 CFR part 80,
a grantee may expend funds that have
not been obligated at the end of a budg-
et period for obligations of the subse-
quent budget period if

(i) The obligation is for an allowable
cost that falls within the scope and ob-
jectives of the project; and

(ii) ED regulations other than 34 CFR
part 80, statutes, or the conditions of
the grant do not prohibit the obliga-
tion.

NOTE: See 34 CFR 74.25(e)(2).

(2) The Secretary may
(i) Require the grantee to send a

written statement describing how the
funds made available under this section
will be used; and

(ii) Determine the amount of new
funds that the Department will make
available for the subsequent budget pe-
riod after considering the statement
the grantee provides under paragraph
(c)(2)(i) of this section or any other in-
formation available to the Secretary
about the use of funds under the grant.

(3) In determining the amount of new
funds to make available to a grantee
under this section, the Secretary con-
siders whether the unobligated funds
made available are needed to complete
activities that were planned for com-
pletion in the prior budget period.

(d)(1) If the Secretary decides, under
this section, not to make a continu-
ation award, the Secretary may au-
thorize a no-cost extension of the last
budget period of the grant in order to
provide for the orderly closeout of the
grant.

(2) If the Secretary makes a continu-
ation award under this section-
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(i) The Secretary makes the award
under §§75.231-75.236; and

(ii) The new budget period begins on
the day after the previous budget pe-
riod ends.

(e) Unless prohibited by program reg-
ulations, a recipient that is in the final
budget period of a project period may
seek continued assistance for the
project under the procedures for select-
ing new projects.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30338, July 8, 1992; 59 FR 30261, June 10, 1994;
62 FR 40424, July 28, 1997]

CROSS REFERENCES: 1. See Subpart CHow
to Apply for a Grant.

2. See § 75.117 Information needed for a
multi-year project; and §75.118 Application
for a continuation award.

§ 75.254 [Reserved]

MISCELLANEOUS

§ 75.260 Allotments and reallotments.
(a) Under some of the programs cov-

ered by this part, the Secretary allots
funds under a statutory or regulatory
formula.

(b) Any reallotment to other grant-
ees will be made by the Secretary in
accordance with the authorizing stat-
ute for that program.
(Authority: 20 U.S.C. 1221e-3 and 3474)
[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27804, July 24, 1987]

§ 75.261 Extension of a project period.
(a) General rule. A grantee may, not-

withstanding any regulatory require-
ment in 34 CFR part 80, extend the
project period of an award one time for
a period up to twelve months without
the prior approval of the Secretary, if

(1) The grantee meets the require-
ments for extension of 34 CFR
74.25(e)(2); and

(2) ED regulations other than the
regulations in 34 CFR part 80, statutes
or the conditions of an award do not
prohibit the extension.

(b) Specific rule for certain programs of
the National Institute on Disability and
Rehabilitation Research. Notwithstand-
ing paragraph (a) of this section, grant-
ees under the following programs of
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NIDRR must request prior approval to
extend their grants under paragraph (c)
of this section:

(1) The Knowledge Dissemination and
Utilization Centers and Disability and
Technical Assistance Centers author-
ized under 29 U.S.C. 761a(b)(2), (4), (5),
(6), and (11) and implemented at 34 CFR
part 350, subpart B, H350.17-350.19.

(2) The Rehabilitation Research and
Training Centers program authorized
under 29 U.S.C. 762(b) and implemented
at 34 CFR part 350, subpart C.

(3) The Rehabilitation Engineering
Research Centers authorized under 29
U.S.C. 762(b)(3) and implemented at 34
CFR part 350, subpart D.

(4) The Special Projects and Dem-
onstrations for Spinal Cord Injuries au-
thorized under 29 U.S.C. 762(b)(4) and
implemented at 34 CFR part 359.

(c) Other regulations. If ED regula-
tions, other than the regulations in 34
CFR part 80, or the conditions of the
award require the grantee to get prior
approval to extend the project period,
the Secretary may permit the grantee
to extend the project period if

(1) The extension does not violate
any statute or regulations;

(2) The extension does not involve
the obligation of additional Federal
funds;

(3) The extension is to carry out the
activities in the approved application;
and

(4)(i) The Secretary determines that,
due to special or unusual cir-
cumstances applicable to a class of
grantees, the project periods for the
grantees should be extended; or

(ii)(A) The Secretary determines that
special or unusual circumstances would
delay completion of the project beyond
the end of the project period;

(B) The grantee requests an exten-
sion of the project at least 45 calendar
days before the end of the project pe-
riod; and

(C) The grantee provides a written
statement before the end of the project
period giving the reasons why the ex-
tension is appropriate under paragraph
(c)(4)(ii)(A) of this section and the pe-
riod for which the project needs exten-
sion.

(d) Waiver. The Secretary may waive
the requirement in paragraph
(a)(4)(ii)(B) of this section if-

§75.264

(1.) The grantee could not reasonably
have known of the need for the exten-
sion on or before the start of the 45-day
time period; or

(2) The failure to give notice on or
before the start of the 45-day time pe-
riod was unavoidable.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30338, July 8, 1992, as amended at 62
FR 40424, July 28, 1997]

EDITORIAL NOTE: For a waiver document
affecting §75.261, see 59 FR 17483, Apr. 13,
1994.

*75.262 Conversion of a grant or a co-
operative agreement.

(a)(1) The Secretary may convert a
grant to a cooperative agreement or a
cooperative agreement to a grant at
the time a continuation award is made
under § 75.253.

(2) In deciding whether to convert a
grant to a cooperative agreement or a
cooperative agreement to a grant, the
Secretary considers the factors in-
cluded in § 75.200(b) (4) and (5).

(b) The Secretary and a recipient
may agree at any time to convert a
grant to a cooperative agreement or a
cooperative agreement to a grant, sub-
ject to the factors included in §75.200(b)
(4) and (5).

(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30339, July 8, 1992]

§ 75.2133 Pre-award costs; waiver of ap-
proval.

A grantee may, notwithstanding any
requirement in 34 CFR part 80, incur
pre-award costs as specified in 34 CFR
74.25(e)(1) unless

(a) ED regulations other than 34 CFR
part 80 or a statute prohibit these
costs; or

(b) The conditions of the award pro-
hibit these costs.
(Authority: 20 U.S.C. 1221e-3 and 3474; OMB
Circulars A-21, A-87, and A-122)

[62 FR 40425, July 28, 1997]

* 75.264 Transfers among budget cat-
egories.

A grantee may, notwithstanding any
requirement in 34 CFR part 80, make
transfers as specified in 34 CFR 74.25
unless
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(a) ED regulations other than 34 CFR
part 80 or a statute prohibit these
transfers; or

(b) The conditions of the grant pro-
hibit these transfers.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[62 FR 40425, July 28, 1997]

Subpart EWhat Conditions Must
Be Met by a Grantee?

NONDISCRIMINATION

75.500 Federal statutes and regula-
tions on nondiscrimination.

Each grantee shall comply with the
following statutes and regulations:

Subject Statute Regulations

Discrimination on the The VI of the Civil 34 CFR part
basis of race, color Rights Act of 1964 100.
or national origin. (42 U.S.C. 2000d

through 2000d-4).
Discrimination on the Tide IX of the Edu- 34 CFR part

basis of sex. cation Amend-
ments of 1972 (20

106.

U.S.C. 1681-1683).
Discrimination on the Section 504 of the 34 CFR part

basis of handicap. Rehabilitation Act
of 1973 (29 U.S.C.

104.

794).
Discrimination on the The Age Disc rimina- 45 CFR part

basis of age. tion Act (42 U.S.C. 90.
6101 of seq.).

(Authority: 20 U.S.C. 1221e-3 and 3474)

PROJECT STAFF

§ 75.511 Waiver of requirement for a
full-time project director.

(a) If regulations under a program re-
quire a full-time project director, the
Secretary may waive that requirement
under the following conditions:

(1) The project will not be adversely
affected by the waiver.

(2)(i) The project director is needed
to coordinate two or more related
projects; or

(ii) The project director must teach a
minimum number of hours to retain
faculty status.

(b) The waiver either permits the
grantee:

(1) To use a part-time project direc-
tor; or

(2) Not to use any project director.
(c)(1) An applicant or a grantee may

request the waiver.

34 CFR Subtitle A (7-1-98 Edition)

(2) The request must be in writing
and must demonstrate that a waiver is
appropriate under this section.

(3) The Secretary gives the waiver in
writing. The waiver is effective on the
date the Secretary signs the waiver.
(Authority: 20 U.S.C. 1221e-3 and 3474)

CROSS REFERENCE: See 34 CFR 74.103(c)
Changes in key people in a research project.

§ 75.515 Use of consultants.
(a) Subject to Federal statutes and

regulations, a grantee shall use its gen-
eral policies and practices when it
hires, uses, and pays a consultant as
part of the project staff.

(b) The grantee may not use its grant
to pay a consultant unless:

(1) There is a need in the project for
the services of that consultant; and

(2) The grantee cannot meet that
need by using an employee rather than
a consultant.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.516 Compensation of consultants
employees of institutions of higher
education.

If an institution of higher education
receives a grant for research or for edu-
cational services, it may pay a consult-
ant's fee to one of its employees only
in unusual circumstances and only if:

(a) The work performed by the con-
sultant is in addition to his or her reg-
ular departmental load; and

(b)(1) The consultation is across de-
partmental lines; or

(2) The consultation involves a sepa-
rate or remote operation.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.517 Changes in key staff members.
A grantee shall comply with 34 CFR

74.103(c)(2) concerning replacement or
lesser involvement of any key project
staff, whether or not the grant is for
research.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.519 Dual compensation of staff.
A grantee may not use its grantee to

pay a project staff member for time or
work for which that staff member is
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compensated from some other source of
funds.
(Authority: 20 U.S.C. 1221e-3 and 3474)

CONFLICT OF INTEREST

§ 75.524 Conflict of interest: Purpose of
§ 75.525.

(a) The conflict of interest regula-
tions of the Department that apply to
a grant are in § 75.525.

(b) These conflict of interest regula-
tions do not apply to a "government"
as defined in 34 CFR 74.3.

NOTE: A government must provide a con-
flict of interest assurance under the standard
application required by subpart N of 34 CFR
part 74 (Forms for Applying for Grants).

(c) The regulations in § 75.525 do not
apply to a grantee's procurement con-
tracts. The conflict of interest regula-
tions that cover those procurement
contracts are in 34 CFR part 74.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.525 Conflict of interest: Participa-
tion in a project.

(a) A grantee may not permit a per-
son to participate in an administrative
decision regarding a project if:

(1) The decision is likely to benefit
that person or a member of his or her
immediate family; and

(2) The person:
(i) Is a public official; or
(ii) Has a family or business relation-

ship with the grantee.
(b) A grantee may not permit any

person participating in the project to
use his or her position for a purpose
that isor gives the appearance of
beingmotivated by a desire for a pri-
vate financial gain for that person or
for others.
(Authority: 20 U.S.C. 1221e-3 and 3474)

ALLOWABLE COSTS

§ 75.530 General cost principles.
The general principles to be used in

determining costs applicable to grants
and cost-type contracts under grants
are referenced in subpart Q of 34 CFR
part 74 (Cost Principles).
(Authority: 20 U.S.C. 1221e-3 and 3474)

58
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CROSS REFERENCE: See 34 CFR part 74, Sub-
part G-- Matching or Cost Sharing.

§ 75.531 Limit on total cost of a
project.

A grantee shall insure that the total
cost to the Federal Government is not
more than the amount stated in the
notification of grant award.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.532 Use of funds for religion pro-
hibited.

(a) No grantee may use its grant to
pay for any of the following:

(1) Religious worship, instruction, or
proselytization.

(2) Equipment or supplies to be used
for any of those activities.

(3) Construction, remodeling, repair,
operation, or maintenance of any facil-
ity or part of a facility to be used for
any of those activities.

(4) An activity of a school or depart-
ment of divinity.

(b) As used in this section, school or
department of divinity means an institu-
tion or a component of an institution
whose program is specifically for the
education of students to:

(1) Prepare them to enter into a reli-
gious vocation; or

(2) Prepare them to teach theological
subjects.
(Authority: 20 U.S.C. 1221e-3 and 3474)

75.533 Acquisition of real property;
construction.

No grantee may use its grant for ac-
quisition of real property or for con-
struction unless specifically permitted
by the authorizing statute or imple-
menting regulations for the program.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.534 Training tsautomatic
increases for additional depend-
ents.

The Secretary may increase a grant
to cover the cost of additional depend-
ents not specified in the notice of
award under § 75.235 if

(a) Allowances for dependents are au-
thorized by the program statute and
are allowable under the grant; and



§75.560

(b) Appropriations are available to
cover the cost.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30339, July 8, 1992]

INDIRECT COST RATES

§ 75.560 General indirect cost rates; ex-
ceptions.

(a) The differences between direct
and indirect costs and the principles
for determining the general indirect
cost rate that a grantee may use for
grants under most programs are speci-
fied in the cost principles for

(1) Institutions of higher education,
at 34 CFR 74.27;

(2) Hospitals, at 34 CFR 74.27;
(3) Other nonprofit organizations, at

34 CFR 74.27;
(4) Commercial (for-profit) organiza-

tions, at 34 CFR 74.27; and
(5) State and local governments and

federally-recognized Indian tribal orga-
nizations, at 34 CFR 80.22.

(b) A grantee must have a current in-
direct cost rate agreement to charge
indirect costs to a grant. To obtain an
indirect cost rate, a grantee must sub-
mit an indirect cost proposal to its
cognizant agency and negotiate an in-
direct cost rate agreement.

(c) The Secretary may establish a
temporary indirect cost rate for a
grantee that does not have an indirect
cost rate agreement with its cognizant
agency.

(d) The Secretary accepts an indirect
cost rate negotiated by a grantee's cog-
nizant agency, but may establish a re-
stricted indirect cost rate for a grantee
to satisfy the statutory requirements
of certain programs administered by
the Department.
(Authority: 20 U.S.C. 1221e-3 and 3474)
[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30339, July 8, 1992; 59 FR 59582, Nov. 17, 1994]

§ 75.561 Approval of indirect costrates.
(a) If the Department of Education is

the cognizant agency, the Secretary
approves an indirect cost rate for a
grantee other than a local educational
agency. For the purposes of this sec-
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tion, the term local educational agency
does not include a State agency.

(b) Each State educational agency,
on the basis of a plan approved by the
Secretary, shall approve an indirect
cost rate for each local educational
agency that requests it to do so. These
rates may be for periods longer than a
year if rates are sufficiently stable to
justify a longer period.

(c) The Secretary generally approves
indirect cost rate agreements annually.
Indirect cost rate agreements may be
approved for periods longer than a year
if the Secretary determines that rates
will be sufficiently stable to justify a
longer rate period.
(Authority: 20 U.S.C. 1221e-3 and 3474)
[59 FR 59583, Nov. 17, 1994]

§ 75.562 Indirect cost rates for edu-
cational training projects.

(a) Educational training grants pro-
vide funding for training or other edu-
cational services. Examples of the
work supported by training grants are
summer institutes, training programs
for selected participants, the introduc-
tion of new or expanded courses, and
similar instructional undertakings
that are separately budgeted and ac-
counted for by the sponsoring institu-
tion. These grants do not usually sup-
port activities involving research, de-
velopment, and dissemination of new
educational materials and methods.
Training grants largely implement pre-
viously developed materials and meth-
ods and require no significant adapta-
tion of techniques or instructional
services to fit different circumstances.

(b) The Secretary uses the definition
in paragraph (a) to determine which
grants are educational training grants.

(c) Indirect cost reimbursement on a
training grant is limited to the recipi-
ent's actual indirect costs, as deter-
mined by its negotiated indirect cost
rate agreement, or eight percent of a
modified total direct cost base, which-
ever amount is less. For the purposes
of this section, a modified total direct
cost base is defined as total direct
costs less stipends, tuition and related
fees, and capital expenditures of $5,000
or more.

(1) The eight percent limit also ap-
plies to cost-type contracts under

9
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grants, if these contracts are for train-
ing as defined in this section.

(2) The eight percent limit does not
apply to agencies of State or local gov-
ernments, including federally recog-
nized Indian tribal governments, as de-
fined in 34 CFR 80.3.

(3) Indirect costs in excess of the
eight percent limit may not be charged
directly, used to satisfy matching or
cost-sharing requirements, or charged
to another Federal award.

(d) A grantee using the training rate
of eight percent is required to have
documentation available for audit that
shows that its negotiated indirect cost
rate is at least eight percent.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[59 FR 59582, Nov. 17, 1994]

§ 75.563 Restricted indirect cost rate
programs covered.

If a grantee decides to charge indi-
rect costs to a program that has a stat-
utory requirement prohibiting the use
of Federal funds to supplant non-Fed-
eral funds, the grantee shall use a re-
stricted indirect cost rate computed
under 34 CFR 76.564 through 76.569.
(Authority: 20 U S C 1221e-3 and 3474)

[59 FR 59583, Nov. 17, 1994]

§ 75.564 Reimbursement of indirect
costs.

(a) Reimbursement of indirect costs
is subject to the availability of funds
and statutory or administrative re-
strictions.

(b) The application of the rates and
the determination of the direct cost
base by a grantee must be in accord-
ance with the indirect cost rate agree-
ment approved by the grantee's cog-
nizant agency.

(c) Indirect cost reimbursement is
not allowable under grants for

(1) Fellowships and similar awards if
Federal financing is exclusively in the
form of fixed amounts such as scholar-
ships, stipend allowances, or the tui-
tion and fees of an institution;

(2) Construction grants;
(3) Grants to individuals;
(4) Grants to organizations located

outside the territorial limits of the
United States;

(5) Grants to Federal organizations;
and

60 52
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§ 75.590

(6) Grants made exclusively to sup-
port conferences.

(d) Indirect cost reimbursement on
grants received under programs with
statutory restrictions or other limita-
tions on indirect costs must be made in
accordance with the restrictions in 34
CFR 76.564 through 76.569.

(e) Indirect costs for a group of eligi-
ble parties (see §§75.127-75.129) are lim-
ited to the amount derived by applying
the rate of the applicant, or a re-
stricted rate when applicable, to the
grant in keeping with the terms of the
applicant's indirect cost rate agree-
ment.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[59 FR 59583, Nov. 17, 1994]

* 75.580 Coordination with other ac-
tivities.

A grantee shall, to the extent pos-
sible, coordinate its project with other
activities that are in the same geo-
graphic area served by the project and
that serve similar purposes and target
groups.
(Authority: 20 U.S.C. 1221e-3, 2890, and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30339, July 8, 1992]

EVALUATION

a 75.590 Evaluation by the recipient.
A recipient shall submit a perform-

ance report, or, for the last year of a
project, a final report, that evaluates
at least annually

(a) The recipient's progress in achiev-
ing the objectives in its approved appli-
cation;

(b) The effectiveness of the project in
meeting the purposes of the program;
and

(c) The effect of the project on par-
ticipants being served by the project.
(Approved by the Office of Management and
Budget under control number 1875-0102)

(Authority: 20 U S C 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30339, July 8, 1992; 59 FR 30262, June 10, 1994;
60 FR 6660, Feb. 3, 1995]



§ 75.591

75.591 Federal evaluationcoopera-
tion by a grantee.

A grantee shall cooperate in any
evaluation of the program by the Sec-
retary.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 86297, Dec. 30, 1980]

§ 75.592 Federal evaluationsatisfying
requirement for grantee evaluation.

If a grantee cooperates in a Federal
evaluation of a program, the Secretary
may determine that the grantee meets
the evaluation requirements of the pro-
gram, including § 75.590.

(Authority: 20 U.S.C. 1221e-3 and 3474)

CONSTRUCTION

CROSS REFERENCE: See 34 CFR part 74, Sub-
part PProcurement Standards.

§ 75.600 Use of a grant for construc-
tion: Purpose of $$ 75.601-75.615.

Sections 75.601-75.615 apply to:
(a) An applicant that requests funds

for construction; and
(b) A grantee whose grant includes

funds for construction.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.601 Applicant's assessment of en-
vironmental impact.

An applicant shall include with its
application its assessment of the im-
pact of the proposed construction on
the quality of the environment in ac-
cordance with section 102(2)(C) of the
National Environmental Policy Act of
1969 and Executive Order 11514 (34 FR
4247).

(Authority: 20 U.S.C. 1221e-3 and 3474)

§75.602 Preservation of historic sites
must be described in the applica-
tion.

(a) An applicant shall describe in its
application the relationship of the pro-
posed construction to and probable ef-
fect on any district, site, building,
structure, or object that is:

(1) Included in the National Register
of Historic Places; or

(2) Eligible under criteria established
by the Secretary of Interior for inclu-

34 CFR Subtffie A (7-1-98 Edition)

sion in the National Register of His-
toric Places.

Moss REFERENCE: See 36 CFR part 60 for
these criteria.

(b) In deciding whether to make a
grant, the Secretary considers:

(1) The information provided by the
applicant under paragraph (a) of this
section; and

(2) Any comments by the Advisory
Council on Historic Preservation.

CROSS REFERENCE: See 36 CFR part 800,.
which provides for comments from the Coun-
cil.

(Authority: 20 U.S.C. 1221e-3 and 3474)

$ 75.603 Grantee's title to site.
A grantee must have or obtain a full

title or other interest in the site, in-
cluding right of access, that is suffi-
cient to insure the grantee's undis-
turbed use and possession of the facili-
ties for 50 years or the useful life of the
facilities, whichever is longer.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.604 Availability of cost-sharing
funds.

A grantee shall ensure that sufficient
funds are available to meet any non-
Federal share of the cost of construct-
ing the facility.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.605 Beginning the construction.
(a) A grantee shall begin work on

construction within a reasonable time
after the grant for the construction is
made.

(b) Before construction is advertised
or placed on the market for bidding,
the grantee shall get approval by the
Secretary of the final working draw-
ings and specifications.
(Authority: 20 U.S.C. 1221e-3 and 3474)

* 75.606 Completing the construction.
(a) A grantee shall complete its con-

struction within a reasonable time.
(b) The grantee shall complete the

construction in accordance with the
application and approved drawings and
specifications.
(Authority: 20 U.S.C. 1221e-3 and 3474)
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§ 76.607 General considerations in de-
signing facilities and carrying out
construction.

(a) A grantee shall insure that the
construction is:

(1) Functional;
(2) Economical; and
(3) Not elaborate in design or ex-

travagant in the use of materials, com-
pared with facilities of a similar type
constructed in the State or other appli-
cable geographic area.

(b) The grantee shall, in developing
plans for the facilities, consider excel-
lence of architecture and design and in-
clusion of works of art. The grantee
may not spend more than one percent
of the cost of the project on inclusion
of works of art.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.608 Areas in the facilities for cul-
tural activities.

A grantee may make reasonable pro-
vision, consistent with the other uses
to be made of the facilities, for areas in
the facilities that are adaptable for ar-
tistic and other cultural activities.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30339, July 8, 1992]

§ 75.609 Comply with safety and health
standards.

In planning for and designing facili-
ties, a grantee shall observe:

(a) The standards under the Occupa-
tional Safety and Health Act of 1970
(Pub. L. 91-576) (See 36 CFR part 1910);
and

(b) State and local codes, to the ex-
tent that they are more stringent.
(Authority: 20 U.S.C. 1221e-3 and 3474)

*75.610 Access by the handicapped.
A grantee shall comply with the Fed-

eral regulations on access by the
handicapped that apply to construction
and alteration of facilities. These regu-
lations are:

(a) For residential facilities-24 CFR
part 40; and

(b) For non-residential facilities -41
CFR subpart 101-19.6.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.616

§ 76.611 Avoidance of flood hazards.
In planning the construction, a

grantee shall, in accordance with the
provisions of Executive Order 11988 of
February 10, 1978 (43 FR 6030) and rules
and regulations that may be issued by
the Secretary to carry out those provi-
sions:

(a) Evaluate flood hazards in connec-
tion with the construction; and

(b) As far as practicable, avoid uneco-
nomic, hazardous, or unnecessary use
of flood plains in connection with the
construction.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.612 Supervision and inspection by
the grantee.

A grantee shall maintain competent
architectural engineering supervision
and inspection at the construction site
to insure that the work conforms to
the approved drawings and specifica-
tions.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.613 Relocation assistance by the
grantee.

A grantee is subject to the regula-
tions on relocation assistance and real
-property acquisition in 34 CFR part 15.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.614 Grantee must have oper-
ational funds.

A grantee shall insure that, when
construction is completed, sufficient
funds will be available for effective op-
eration and maintenance of the facili-
ties.
(Authority: 20 U.S.C. 1221e-3 and 3474)

* 75.615 Operation and maintenance
by the grantee.

A grantee shall operate and maintain
the facilities in accordance with appli-
cable Federal, State, and local require-
ments.
(Authority: 20 U.S.C. 1221e-3 and 3474)

*75.616 Energy conservation.
(a) To the extent feasible, a grantee

shall design and construct facilities to
maximize the efficient use of energy.
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(b) The following standards of the
American Society of Heating, Refrig-
erating, and Air Conditioning Engi-
neers (ASHRAE) are incorporated by
reference in this section:

(1) ASHRAE-90 A-1980 (Sections 1-9).
(2) ASHRAE-90 B-1975 (Sections 10-

11).
(3) ASHRAE-90 C-1977 (Section 12).

Incorporation by reference of these
provisions has been approved by the Di-
rector of the Office of the Federal Reg-
ister pursuant to the Director's author-
ity under 5 U.S.C. 552 (a) and 1 CFR
part 51. The incorporated document is
on file at the Department of Education,
Grants and Contracts Service, rm. 3636
ROB -3, 400 Maryland Avenue, SW.,
Washington, DC 20202-4700 or at the Of-
fice of the Federal Register, 800 North
Capitol St., NW., suite 700, Washington,
DC. These standards may be obtained
from the publication sales department
at the American Society of Heating,
Refrigerating, and Air Conditioning
Engineers, Inc., 1791 Tullie Circle, NE.,
Atlanta, Georgia 30329.

(c) A grantee shall comply with
ASHRAE standards listed in paragraph
(b) of this section in designing and con-
structing facilities built with project
funds.

(Authority: 20 U.S.C. 1221e-3 and 3474, 42
U.S.C. 8373(b), and E.O. 12185)

[57 FR 30339, July 8, 1992]

§75.617 Compliance with the Coastal
Barrier. Resources Act.

A recipient may not use, within the
Coastal Barrier Resources System,
funds made available under a program
administered by the Secretary for any
purpose prohibited by 31 U.S.C. chapter
55 (sections 3501-3510).

(Authority: 20 U.S.C. 1221e-3 and 3474, 31
U.S.C. 3504, 3505)

[57 FR 30339, July 8, 1992]

EQUIPMENT AND SUPPLIES

CROSS REFERENCE: See 34 CFR part 74, Sub-
part 0-Property.

*75.618 Charges for use of equipment
or supplies.

A grantee may not charge students
or school personnel for the ordinary

34 CFR Subtitle A (7-1-98 Edition)

use of equipment or supplies purchased
with grant funds.
(Authority: 20 U.S.C. 1221e-3 and 3474)

PUBLICATIONS AND COPYRIGHTS

§ 75.620 General conditions on publica-
tion.

(a) Content of materials. Subject to
any specific requirements that apply to
its grant, a grantee may decide the for-
mat and content of project materials
that it publishes or arranges to have
published.

(b) Required statement. The grantee
shall ensure that any publication that
contains project materials also con-
tains the following statements:

The contents of this (insert type of
publication; e.g., book, report, film)
were developed under a grant from the
Department of Education. However,
those contents do not necessarily rep-
resent the policy of the Department of
Education, and you should not assume
endorsement by the Federal Govern-
ment.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86297, Dec. 30, 1980]

§ 75.621 Copyright policy for grantees.
A grantee may copyright project ma-

terials in accordance with 34 CFR part
74 or 80, as appropriate.

(Authority: 20 U.S.C. 1221e-3 and 3474)

CROSS REFERENCE: See 34 CFR part 74, sub-
part F; 34 CFR 74.145 Copyrights; and 34 CFR
80.25 and 80.34.

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 53 FR
19118, May 26, 1988; 57 FR 30339, July 8, 1992]

§ 75.622 Definition of "project mate-
rials."

As used in §§75.620-75.621, "project
materials" means a copyrightable
work developed with funds from a
grant of the Department.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR. 30339, July 8, 1992]
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INVENTIONS AND PATENTS

CROSS REFERENCE: See 34 CFR 74.45, Pro-
gram incomeroyalties or equivalent in-
come earned from patents or from inven-
tions; 34 CFR 80.25, Program income; and 34
CFR part 6, Inventions and Patents (Gen-
eral).

§ 75.626 Show Federal support; give
papers to vest title.

Any patent application filed by a
grantee for an invention made under a
grant must include the following state-
ment in the first paragraph:

The invention described in this appli-
cation was made under a grant from
the Department of Education.
(Authority: 20 U.S.C. 12210-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86297, Dec. 30, 1980; 57 FR 30339, July 8, 1992]

OTHER REQUIREMENTS FOR CERTAIN
PROJECTS

CROSS REFERENCE: See 34 CFR part 74, Sub-
part CBonding and Insurance.

§ 75.650 Participation of students en-
rolled in private schools.

If the authorizing statute for a pro-
gram requires a grantee to provide for
participation by students enrolled in
private schools, the -grantee shall pro-
vide a genuine opportunity for equi-
table participation in accordance with
the requirements that apply to sub-
grantees under 34 CFR 76.650-76.662.

(Authority: 20 U.S.C. 1221e-3 and 3474)

*75.681 Protection of human research
subjects.

If a grantee uses a human subject in
a research project, the grantee shall
protect the person from physical, psy-
chological, or social injury resulting
from the project.
(Authority: 20 U.S.C. 1221e-8 and 3474)

CROSS REFERENCE: See 34 CFR part 97Pro-
tection of Human Subjects.

§ 75.682 Treatment of animals.
If a grantee uses an animal in a

project, the grantee shall provide the
animal with proper care and humane

§ 75.703

treatment in accordance with the Ani-
mal Welfare Act of 1970.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.683 Health or safety standards for
facilities.

A grantee shall comply with any Fed-
eral health or safety requirements that
apply to the facilities that the grantee
uses for the project.
(Authority: 20 U.S.C. 1221e-3 and 3474)

Subpart F- -What Are the Adminis-
trative Responsibilities of a
Grantee?

GENERAL ADMINISTRATIVE
RESPONSIBILITIES

§ 75.700 Compliance with statutes, reg-
ulations, and applications.

A grantee shall comply with applica-
ble statutes, regulations, and approved
applications, and shall use Federal
funds in accordance with those stat-
utes, regulations, and applications.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.701 The grantee administers or su-
pervises the project.
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A grantee shall directly administer
or supervise the administration of the
project.
(Authority: 20 U.S.C. 1221e-3 and 3474)

1175.702 Fiscal control and fund ac-
counting procedures.

A grantee shall use fiscal control and
fund accounting procedures that insure
proper disbursement of and accounting
for Federal funds.
(Authority: 20 U S C 1221e-3 and 3474)

Caoss REFERENCE: See 34 CFR part 74, Sub-
part B --Cash Depositories, Subpart H
Standards for Grantee and Subgrantee Fi-
nancial Management Systems, and Subpart
KGrant and Subgrant Payment Require-
ments.

* 75.703 Obligation of funds during the
grant period.

A grantee may use grant funds only
for obligations it makes during the
grant period.
(Authority: 20 U.S.C. 1221e-3 and 3474)



§ 75.707

§ 76.707 When obligations are made.
The following table shows when a

grantee makes obligations for various
kinds of property and services.

if the obligation is for- The obligation is made-

(a) Acquisition of real or per-
sonal property.

(b) Personal services by an
employee of the grantee.

(c) Personnal services by a
contractor who is not an
employee of the grantee.

(d) Performance of work other
than personal services.

(e) Public utility services

(f) Travel
(g) Rental of real or personal

Pro PertY
(h) A preagreement cost that

was properly approved by
the Secretary under the
cost principles identified in
34 CFR 74.171 or 80.22.

On the date the grantee
makes a binding written
commitment to acquire the
Property.

When the services are per-
formed.

On the date on which the
grantee makes a binding
written commitment to ob-
tain the services.

On the date on which the
grantee makes a binding
written commitment to ob-
tain the work

When the grantee receives
the services.

When the travel is taken.
When the grantee uses the

ProPerlY-

(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30340, July 8, 1992]

§ 75.708 Prohibition of subgrants.
(a) A grantee may not make a

subgrant under a program covered by
this part unless specifically authorized
by statute.

(b) A grantee may contract for sup-
plies, equipment, construction, and
other services, in accordance with 34
CFR part '74, subpart P-Procurement
Standards.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27804, July 24, 1987]

REPORTS

CROSS REFERENCE: See 34 CFR part 74, sub-
part I-Financial. Reporting Requirements,
and subpart JL-Monitoring and Reporting of
Program Performance.

§ 75.720 Financial and performance re-
ports.

(a) This section applies to the reports
required under-
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(1) 34 CFR 74.73 (Financial Status Re-
port) and 34 CFR part 74, subpart J
(Monitoring and Reporting of Program
Performance); and

(2) 34 CFR 80.40 (Monitoring and re-
porting program performance) and 34
CFR 80.41 (Financial reporting).

(b) A grantee shall submit these re-
ports annually, unless the Secretary
allows less frequent reporting. How-
ever, the Secretary may require a
grantee of a grant made under 34 CFR
part 700, 706, 707, or 708 (certain pro-
grams of the Office of Educational Re-
search and Improvement) to submit
performance reports more often than
annually.

(c) The Secretary may, under 34 CFR
74.7 (Special grant or subgrant condi-
tions) or 34 CFR, 74.72(e) (regarding
grantee accounting systems), or 34 CFR
80.12 (Special grant or subgrant condi-
tions for "high-risk" grantees) require
a grantee to report more frequently
than annually.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30340, July 8, 1992]
[57 FR 30340, July 8, 1992]

§ 75.721 [Reserved]

RECORDS

CROSS REFERENCE: See 34 CFR part 74, sub-
part D-Retention and Access Requirements
for Records.

§ 75.730 Records related to grant
funds.

A grantee shall keep records that
fully show:

(a) The amount of funds under the
grant;

(b) How the grantee uses the funds;
(c) The total cost of the project;
(d) The share of that cost provided

from other sources; and
(e) Other records to facilitate an ef-

fective audit.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 53 FR
49143, Dec. 6, 1988]
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§75.731 Records related to compli-
ance.

A grantee shall keep records to show
its compliance with program require-
ments.
(Authority: 20 U.S.C. 1221e-3 and 3474)

* 75.732 Records related to perform-
ance.

(a) A grantee shall keep records of
significant project experiences and re-
sults.

(b) The grantee shall use the records
under paragraph (a) to:

(1) Determine progress in accom-
plishing project objectives; and

(2) Revise those objectives, if nec-
essary.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3 and 3474)

CROSS REFERENCE: See 34 CFR 74.103 (b) and
(c)Procedures for revising objectives.
[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 53 FR
49143, Dec. 6, 1988]

§ 75.733 [Reserved]

PRIVACY

§ 75.740 Protection of and access to
student records; student rights in
research, experimental programs,
and testing.

(a) Most records on present or past
students are subject to the require-
ments of section 444 of GEPA and its
implementing regulations in 34 CFR
part 99. (Section 444 is the Family Edu-
cational Rights and Privacy Act of
1974.)

(b) Under most programs adminis-
tered by the Secretary, research, ex-
perimentation, and testing are subject
to the requirements of section 445 of
GEPA and its implementing regula-
tions at 34 CFR part 98.
(Authority: 20 U.S.C. 1221e-3, 1232g, 1232h,
and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30340, July 8, 1992; 60 FR 46493, Sept. 6, 1995]

§ 75.903

Subpart GWhat Procedures
Does the Department Use To
Get Compliance?

CROSS REFERENCE: See 34 CFR part 74, Sub-
part MGrant and Subgrant Closeout, Sus-
pension, and Termination.

§ 75.900 Waiver of regulations prohib-
ited.

(a) No official, agent, or employee of
ED may waive any regulation that ap-
plies to a Department program, unless
the regulation specifically provides
that it may be waived.

(b) No act or failure to act by an offi-
cial, agent, or employee of ED can af-
fect the authority of the Secretary to
enforce regulations.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 75.901 Suspension and termination.
(a) [Reserved]
(b) The Secretary may use the Edu-

cation Appeal Board to resolve disputes
that are not subject to other proce-
dures. Cross reference: See the follow-
ing sections in part 74:

(1) Section 74.113 (Violation of
terms).
- (2) Section 74.114 (Suspension).

(3) Section 74.115 (Termination).
(4) The last sentence of § 74.73(c) (Fi-

nancial reporting after a termination).
(5) Section 74.112 (Amounts payable

to the Federal Government).
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 86297, Dec. 30, 1980]

*75.902 [Reserved]

§ 75.903 Effective date of termination.
Termination is effective on the latest

of:
(a) The date of delivery to the grant-

ee of the notice of termination;
(b) The termination date given in the

,notice of termination; or
(c) The date of a final decision of the

Secretary under part 78 of this title.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22497, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86298, Dec. 30, 1980]
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§ 75.910 Cooperation with audits.
A grantee shall cooperate with the

Secretary and the Comptroller General
of the United States or any of their au-
thorized representatives in the conduct
of audits authorized by Federal law.
This cooperation includes access with-
out unreasonable restrictions to
records and personnel of the grantee
for the purpose of obtaining relevant
information.
(Authority: 20 U.S.C. 1221e-3 and 3474)
[54 FR 21775, May 19, 1989]

PART 76-STATE-ADMINISTERED
PROGRAMS

Subpart A-General

REGULATIONS THAT APPLY TO STATE-
ADMINISTERED PROGRAMS

Sec.
76.1 Programs to which part 76 applies.
76.2 Exceptions in program regulations to

part 76.

ELIGIBILITY FOR A GRANT OR SUBGRANT

76.50 Statutes determine eligibility and
whether subgrants are made.

76.51 A State distributes funds by formula
or competition.

Subpart B-How a State Applies for a
Grant

STATE PLANS AND APPLICATIONS

76.100 Effect of this subpart.
76.101 The general State application.
76.102 Definition of "State plan" for part 76.
76.103 Multi-year State plans.
76.104 A State shall include certain certifi-

cations in its State plan.
76.106 State documents are public informa-

tion.

CONSOLIDATED GRANT APPLICATIONS FOR
INSULAR AREAS

76.125 What is the purpose of these regula-
tions?

76.126 What regulations apply to the con-
solidated grant applications for insular
areas?

76.127 What is the purpose of a consolidated
grant?

76.128 What is a consolidated grant?
76.129 How does a consolidated grant work?
76.130 How are consolidated grants made?
76.131 How does an insular area apply for a

consolidated grant?
76.132 What assurances must be in a consoli-

dated grant application?
76.133 What is the reallocation authority?
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76.134 What is the relationship between con-
solidated and non-consolidated grants?

76.135 Are there any requirements for
matching funds?

76.136 Under what programs may consoli-
dated grant funds be spent?

76.137 How may carryover funds be used
under the consolidated grant applica-
tion?

AMENDMENTS

76.140 Amendments to a State plan.
76.141 An amendment requires the same

procedures as the document being
amended.

76.142 An amendment is approved on the
same basis as the document being
amended.

Subpart C-How a Grant Is Made to a
State

APPROVAL OR DISAPPROVAL BY THE
SECRETARY

76.201 A State plan must meet all statutory
and regulatory requirements.

76.202 Opportunity for a hearing before a
State plan is disapproved.

76.235 The notification of grant award.

ALLOTMENTS AND REALLOTMENTS OF GRANT
FUNDS

76.260 Allotments are made under program
statute or regulations.

76.261 Realloted funds are part of a State's
grant.

Subpart D-How To Apply to the State for
a Subgrant

76.300 Contact the State for procedures to
follow.

76.301 Local educational agency general ap-
plication.

76.302 The notice to the subgrantee.
76.303 Joint applications and projects.
76.304 Subgrantee shall make subgrant ap-

plication available to the public.

Subpart E-How a Subgrant Is Made to an
Applicant

76.400 State procedures for reviewing an ap-
plication.

76.401 Disapproval of an application-oppor-
tunity for a hearing.

Subpart F-What Conditions Must Be Met
by the State and Its Subgrantees?

NONDISCRIMINATION

76.500 Federal statutes and regulations on
nondiscrimination.

ALLOWABLE COSTS

76.530 General cost principles.

67



Office of the Secretary, Education Pt. 76

76.532 Use of funds for religion prohibited.
76.533 Acquisition of real property; con-

struction.
76.534 Use of tuition and fees restricted.

INDIRECT COST RATES

76.560 General indirect cost rates; excep-
tions.

76.561 Approval of indirect cost rates.
76.563 Restricted indirect cost rate-pro-

grams covered.
76.564 Restricted indirect cost rate-for-

mula.
76.565 General management costs-re-

stricted rate.
76.566 Fixed costs-restricted rate.
76.567 Other expenditures-restricted rate.
76.568 Occupancy and space maintenance

costs-restricted rate.
76.569 Using the restricted indirect cost

rate.
76.580 Coordination with other activities.

EVALUATION

76.591 Federal evaluation-cooperation by a
grantee.

76.592 Federal evaluation-satisfying re-
quirement for State or subgrantee eval-
uation.

CONSTRUCTION

76.600 Where to find construction regula-
tions.

PARTICIPATION OF STUDENTS ENROLLED IN
PRIVATE SCHOOLS

76.650 Private schools; purpose of § §76.651-
76.662.

76.651 Responsibility of a State and a sub-
grantee.

76.652 Consultation with representatives of
private school students.

76.653 Needs, number of students, and types
of services.

76.654 Benefits for private school students.
76.655 Level of expenditures for students en-

rolled in private schools.
76.656 Information in an application for a

subgrant.
76.657 Separate classes prohibited.
76.658 Funds not to benefit a private school.
76.659 Use of public school personnel.
76.660 Use of private school personnel.
76.661 Equipment and supplies.
76.662 Construction.

PROCEDURES FOR BYPASS

76.670 Applicability and filing requirements.
76.671 Notice by the Secretary.
76.672 Bypass procedures.
76.673 Appointment and functions of a hear-

ing officer.
76.674 Hearing procedures.
76.675 Posthearing procedures.
76.676 Judicial review of a bypass action.
76.677 Continuation of a bypass.
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OTHER REQUIREMENTS FOR CERTAIN
PROGRAMS

76.681 Protection of human subjects.
76.682 Treatment of animals.
76.683 Health or safety standards for facili-

ties.

Subpart G-What Are the Administrative
Responsibilities of the State and Its
Subgrantees?

GENERAL ADMINISTRATIVE RESPONSIBILITIES

76.700 Compliance with statutes, regula-
tions, State plan, and applications.

76.701 The State or subgrantee administers
or supervises each project.

76.702 Fiscal control and fund accounting
procedures.

76.703 When a State may begin to obligate
funds.

76.704 New State plan requirements that
must be addressed in a State plan.

76.707 When obligations are made.
76.708 When certain subgrantees may begin

to obligate funds.
76.709 Funds may be obligated during a

"carryover period."
76.710 Obligations made during a carryover

period are subject to current statutes,
regulations, and applications.

76.711 Requesting funds by CFDA number.

REPORTS

76.720 Financial and performance reports by
a State.

76.722 A subgrantee makes reports required
by the State.

RECORDS

76.730 Records related to grant funds.
76.731 Records related to compliance.

PRIVACY

76.740 Protection of and access to student
records; student rights in research, ex-
perimental programs, and testing.

USE OF FUNDS BY STATES AND SUBGRANTEES

76.760 More than one program may assist a
single activity.

76.761 Federal funds may pay 100 percent of
cost.

STATE ADMINISTRATIVE RESPONSIBILITIES

76.770 A State shall have procedures to en-
sure compliance.

76.783 State educational agency action-
subgrantee's opportunity for a hearing.

Subpart H-What Procedures Does the
Secretary Use To Get Compliance?

76.900 Waiver of regulations prohibited.
76.901 Office of Administrative Law Judges.
76.902 Judicial review.
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76.910 Cooperation with audits.

AUTHORITY: 20 U.S.C. 1221e-3, 6511(a), 3474,
unless otherwise noted.

SouRcE: 45 FR 22517, Apr. 3, 1980, unless
otherwise noted. Redesignated at 45 FR 77368,
Nov. 21, 1980.

Subpart A-General

REGULATIONS THAT APPLY TO STATE-
ADMINISTERED PROGRAMS

§ 76.1 Programs to which part 76 ap-
plies.

(a) The regulations in part 76 apply
to each State-administered program of
the Department.

(b) If a State formula grant program
does not have implementing regula-
tions, the Secretary implements the
program under the authorizing statute
and, to the extent consistent with the
authorizing statute, under the General
Education Provisions Act and the regu-
lations in this part. For the purposes of
this part, the term State formula grant
program means a program whose au-
thorizing statute or implementing reg-
ulations provide a formula for allocat-
ing program funds among eligible
States.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
84059, Dec. 22, 1980; 50 FR 29330, July 18, 1985;
52 FR 27804, July 24, 1987; 54 FR 21776, May 19,
1989; 55 FR 14816, Apr. 18, 1990]

§ 76.2 Exceptions in program regula-
tions to part 76.

If a program has regulations that are
not consistent with part 76, the imple-
menting regulations for that program
identify the sections of part 76 that do
not apply.
(Authority: 20 1221e-3, 3474, and
6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 54 FR
21776, May 19, 1989]
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ELIGIBILITY FOR A GRANT OR SUBGRANT

§ 76.50 Statutes determine eligibility
and whether subgrants are made.

(a) Under a program covered by this
part, the Secretary makes a grant:

(1) To the State agency designated by
the authorizing statute for the pro-
gram; or

(2) To the State agency designated by
the State in accordance with the au-
thorizing statute.

(b) The authorizing statute deter-
mines the extent to which a State may:

(1) Use grant funds directly; and
(2) Make subgrants to eligible appli-

cants.
(c) The regulations in part 76 on sub-

grants apply to a program only if sub-
grants are authorized under that pro-
gram.

(d) The authorizing statute deter-
mines the eligibility of an applicant for
a subgrant.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 52 FR
27804, July 24, 1987; 54 FR 21776, May 19, 1989]

§ 76.51 A State distributes funds by
formula or competition.

If a program statute authorizes a
State to make subgrants, the statute:

(a) Requires the State to use a for-
mula to distribute funds;

(b) Gives the State discretion to se-
lect subgrantees through a competition
among the applicants or through some
other procedure; or

(c) Allows some combination of these
procedures.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 54 FR
21776, May 19, 1989]

Subpart B-How a State Applies
for a Grant

STATE PLANS AND APPLICATIONS

§ 76.100 Effect of this subpart.
This subpart establishes general re-

quirements that a State must meet to
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apply for a grant under a program cov-
ered by this part. Additional require-
ments are in the authorizing statute
and the implementing regulations for
the program.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[52 FR 27804, July 24, 1987]

§ 76.101 The general State application.
A State that makes subgrants to

local educational agencies under a pro-
gram subject to this part shall have on

§ 76.102

file with the Secretary a general appli-
cation that meets the requirements of
section 441 of the General Education
Provisions Act.
(Authority: 20 U.S.C. 1221e-3, 1232d, and 3474)

[52 FR 27804, July 24, 1987, as amended at 60
FR 46493, Sept. 6, 1995]

76.102 Definition of "State plan" for
part 76.

As used in this part, State plan means
any of the following documents:

Document Program Authorizing statute Principal
Office

State plan Assistance to States for Edu-
cation of Handicapped Chil-
dren.

Part B (except section 619), Individuals with
Disabilities Education Act (20 U.S.C. 1411-
1420).

OSERS

Application Preschool Grants Section 619, Individuals with Disabilities Edu-
cation Act (20 U.S.C. 1419).

OSERS

Application Handicapped Infants and Tod-
dlers.

Part H, Individuals with Disabilities Education
Act (20 U.S.C. 1471-1485).

OSERS

Application or written request
for assistance.

Client Assistance Program Section 112, Rehabilitation Act of 1973 (29
U.S.C. 732).

OSERS

Application Removal of Architectural Bar-
riers to the Handicapped Pro-
gram.

Section 607, Individuals with Disabilities Edu-
cation Act (20 U.S.C. 1406).

OSERS

State plan State Vocational Rehabilitation Title I, Parts A-C, Rehabilitation Act of 1973 OSERS
Services Program. (29 U.S.C. 720-741).

State plan supplement State Supported Employment Title VI, Part C, Rehabilitation Act of 1973 (29 OSERS
Services Program. U.S.C. 795j-795r).

State plan State Independent Living Serv-
ices Program.

Title VII, Part A, Rehabilitation Act of 1973 (29
U.S.C. 796-796d).

OSERS

State plan State Vocational Education Pro-
gram.

Title I, Part B, Carl D. Perkins Vocational Edu-
cation Act (20 U.S.C. 2321-2325).

OVAE

State plan and application State-Administered Adult Edu-.
cation Program.

Section 341, Adult Education Act (20 U.S.C.
1206).

OVAE

State plan Even Start Family Literacy Pro-
gram.

Title I, Chapter 1, Part B of the Elementary and
Secondary Education Act of 1965 (20 U.S.C.

OESE

2741-2749).
State application State Grants for Strengthening Title II, Part A, Elementary and Secondary OESE

Instruction in Mathematics
and Science.

Education Act of 1965, as amended (20
U.S.C. 2981-2993).

State application Federal, State and Local Part-
nership for Educational Im-
provement.

Title I, Chapter 2, Elementary and Secondary
Education Act of 1965, as amended (20
U.S.C. 2911-2952 and 2971-2976).

OESE

State plan or application Migrant Education Program Sections 1201, 1202, Chapter 1, Title I, Ele-
mentary and Secondary Education Act of

OESE

1965, as amended (20 U.S.C. 2781 and
2782).

Application State Student Incentive Grant Section 415C, Higher Education Act of 1965 OPE
Program. (20 U.S.C. 10700-2).

Application Paul Douglas Teacher Scholar-
ship Program.

Section 553, Higher Education Act of 1965 (20
U.S.C. 1111b).

OPE

Basic State plan, long-range The Library Services and Con- Library Services and Construction Act (20 OERI
program, and annual pro-
gram.

struction Act State-Adminis-
tered Program.

U.S.C. 351-355e-3).

Application Emergency Immigrant Education Emergency Immigrant Education Act (20 OBEMLA
Program. U.S.C. 3121-3130).

Application Transition Program (or Refugee Section 412(d) Immigration and Naturalization OBEMLA
Children. Act (8 U.S.C. 1522 (d)).

Any document that the author- Any State-administered program Section 408(a)(1), General Education Provi- Dept-wide
izing statute for a State-ad- without Implementing regula- sons Act and Section 414, Department of
ministered program requires
a State to submit to receive
funds.

tions. Education Organization Act (20 U.S.C.
1221e-3(a)(1) and 3474).

it
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§ 76.103

(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30340, July 8, 1992]

§ 76.103 Multi-year State plans.
(a) Beginning with fiscal year 1996,

each State plan will be effective for a
period of more than one fiscal year, to
be determined by the Secretary or by
regulations.

(b) If the Secretary determines that
the multi-year State plans under a pro-
gram should be submitted by the
States on a staggered schedule, the
Secretary may require groups of States
to submit or resubmit their plans in
different years.

(c) This section does not apply to:
(1) The annual accountability report

under part A of title I of the Voca-
tional Education Act;

(2) The annual programs under the
Library Services and Construction Act;

(3) The application under sections
141-143 of the Elementary and Second-
ary Education Act; and

(4) The State application under sec-
tion 209 of title II of the Education for
Economic Security Act.

(d) A State may submit an annual
State plan under the Vocational Edu-
cation Act. If a State submits an an-
nual plan under that program, this sec-
tion does not apply to that plan.

Nan: This section is based on a provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education Organization Act (DEOA), 20
U.S.C. 3487, provides that except to the ex-
tent inconsistent with the DEOA, the GEPA
"shall apply to functions transferred by this
Act to the extent applicable on the day pre-
ceding the effective date of this Act." Al-
though standardized nomenclature is used in
this section to reflect the creation of the De-
partment of Education, there is no intent to
extend the coverage of the GEPA beyond
that authorized under section 427 or other
applicable law.

(Authority: 20 U.S.C. 1231g(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86296, Dec. 30, 1980; 50 FR 43545, Oct. 25, 1985;
60 FR 46493, Sept. 6, 1995]

§ 76.104 A State shall include certain
certifications in its State plan.

(a) A State shall include the follow-
ing certifications in each State plan:
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(1) That the plan is submitted by the
State agency that is eligible to submit
the plan.

(2) That the State agency has author-
ity under State law to perform the
functions of the State under the pro-
gram.

(3) That the State legally may carry
out each provision of the plan.

(4) That all provisions of the plan are
consistent with State law.

(5) That a State officer, specified by
title in the certification, has authority
under State law to receive, hold, and
disburse Federal funds made available
under the plan.

(6) That the State officer who sub-
mits the plan, specified by title in the
certification, has authority to submit
the plan.

(7) That the agency that submits the
plan has adopted or otherwise formally
approved the plan.

(8) That the plan is the basis for
State operation and administration of
the program.

(b) [Reserved]
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.106 State documents are public in-
formation.

A State shall make the following
documents available for public inspec-
tion:

(a) All State plans and related offi-
cial materials.

(b) All approved subgrant applica-
tions.

(c) All documents that the Secretary
transmits to the State regarding a pro-
gram.
(Authority: 20 U.S.C. 1221e-3 and 3474)

CONSOLIDATED GRANT APPLICATIONS FOR
INSULAR AREAS

AumoarrY: Title V, Pub. L. 95-134, 91 Stat.
1159 (48 U.S.C. 1469a).

§ 76.125 What is the purpose of these
regulations?

(a) Sections 76.125 through 76.137 of
this part contain requirements for the
submission of an application by an In-
sular Area for the consolidation of two
or more grants under the programs de-
scribed in paragraph (c) of this section.

(b) For the purpose of §§76.125-76.137
of this part the term Insular Area
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means the Virgin Islands, Guam, Amer-
ican Samoa, the Trust Territory of the
Pacific Islands, or the Commonwealth
of the Northern Mariana Islands.

(c) The Secretary may make an an-
nual consolidated grant to assist an In-
sular Area in carrying out one or more
State-administered formula grant pro-
grams of the Department.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[47 FR 17421, Apr. 22, 1982, as amended at 54
FR 21776, May 19, 1989; 57 FR 30341, July 8,
1992]

76.126 What regulations apply to the
consolidated grant applications for
insular areas?

The following regulations apply to
those programs included in a consoli-
dated grant:

(a) The regulations in §§76.125
through 76.137; and

(b) The regulations that apply to
each specific program included in a
consolidated grant for which funds are
used.
(Authority: 48 U.S.C. 1469a)
[47 FR 17421, Apr. 22, 1982]

§ 76.127 What is the purpose of a con-
solidated grant?

An Insular Area may apply for a con-
solidated grant for two or more of the
programs listed in § 76.125(c). This pro-
cedure is intended to:

(a) Simplify the application and re-
porting procedures that would other-
wise apply for each of the programs in-
cluded in the consolidated grant; and

(b) Provide the Insular Area with
flexibility in allocating the funds
under the consolidated grant to
achieve any of the purposes to be
served by the programs that are con-
solidated.
(Authority: 48 U.S.C. 1469a)
[47 FR 17421, Apr. 22, 1982]

§ 76.128 What is a consolidated grant?
A consolidated grant is a grant to an

Insular Area for any two or more of the
programs listed in § 76.125(c). The
amount of the consolidated grant is the
sum of the allocations the Insular Area
receives under each of the programs in-
cluded in the consolidated grant if
there had been no consolidation.
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§ 76.130

Example. Assume the Virgin Islands applies
for a consolidated grant that includes pro-
grams under the Adult Education Act, Voca-
tional Education Act, and Chapter 1 of the
Education Consolidation and Improvement
Act. If the Virgin Islands' allocation under
the formula for each of these three programs
is $150,000; the total consolidated grant to
the Virgin Islands would be $450,000.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]

§ 76.129 How does a consolidated grant
work?

(a) An Insular Area shall use the
funds it receives under a consolidated
grant to carry out, in its jurisdiction,
one or more of the programs included
in the grant.

Example. Assume that Guam applies for a
consolidated grant under the Vocational
Education Act, the Handicapped Preschool
and School Programs-Incentive Grants, and
the Adult Education Act and that the sum of
the allocations under these programs is
$700,000. Guam may choose to allocate this
$700,000 among all of the programs author-
ized under the three programs. Alter-
natively, it may choose to allocate the en-
tire $700,000 to one or two of the programs;
for example, the Adult Education Act Pro-
gram.

(b) An Insular Area shall comply
with the statutory and regulatory re-
quirements that apply to each program
under which funds from the consoli-
dated grant are expended.

Example. Assume that American Samoa
uses part of the funds under a consolidated
grant for the State program under the Adult
Education Act. American Samoa need not
submit to the Secretary a State plan that re-
quires policies and procedures to assure all
students equal access to adult education pro-
grams. However, in carrying out the pro-
gram, American Samoa must meet and be
able to demonstrate compliance with this
equal access requirement.
(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]

$ 76.130 How are consolidated grants
made?

(a) The Secretary annually makes a
single consolidated grant to each Insu-
lar Area that meets the requirements
of §§76.125 through 76.137 and each pro-
gram under which the grant funds are
to be used and administered.



§76.131

(b) The Secretary may decide that
one or more programs cannot be in-
cluded in the consolidated grant if the
Secretary determines that the Insular
Area failed to meet the program objec-
tives stated in its plan for the previous
fiscal year in which it carried out the
programs.

(c) Under a consolidated grant, an In-
sular Area may use a single advisory
council for any or all of the programs
that require an advisory council.

(d) Although Pub. L. 95-134
authorizies the Secretary to consoli-
date grant funds that the Department
awards to an Insular Area, it does not
confer eligibility for any grant funds.
The eligibility of a particular Insular
Area to receive grant funds under a
Federal education program is deter-
mined under the statute and regula-
tions for that program.
(Authority: 48 U.B.C. 1469a)

[47 FR 17421, Apr. 22, 1982]

§ 76.131 How does an insular area
apply for a consolidated grant?

(a) An Insular Area that desires to
apply for a grant consolidating two or
more programs listed in §76.125(c) shall
submit to the Secretary an application
that:

(1) Contains the assurances in § 76.132;
and

(2) Meets the application require-
ments in paragraph (c) of this section.

(b) The submission of an application
that contains these requirements and
assurances takes the place of a sepa-
rate State plan or other similar docu-
ment required by this part or by the
authorizing statutes and regulations
for programs included in the consoli-
dated grant.

(c) An Insular Area shall include in
its consolidated grant application a
program plan that:

(1) Contains a list of the programs in
§ 76.125(c) to be included in the consoli-
dated grant;

(2) Describes the program or pro-
grams in § 76.125(c) under which the
consolidated grant funds will be used
and administered;

(3) Describes the goals, objectives,
activities, and the means of evaluating
program outcomes for the programs for
which the Insular Area will use the
funds received under the consolidated
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grant during the fiscal year for which
it submits the application, including
needs of the population that will be
met by the consolidation of funds; and

(4) Contains a budget that includes a
description of the allocation of funds
including any anticipated carryover
funds of the program in the consoli-
dated grant from the preceding year
among the programs to be included in
the consolidated grant.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 48 U.S.C. 1469a)
[47 FR 17421, Apr. 22, 1982, as amended at 53
FR 49143, Dec. 6, 1988]

§ 76.132 What assurances must be in a
consolidated grant application?

(a) An Insular Area shall include in
its consolidated grant application as-
surances to the Secretary that it will:

(1) Follow policies and use adminis-
trative practices that will insure that
non-Federal funds will not be sup-
planted by Federal funds made avail-
able under the authority of the pro-
grams in the consolidated grant;

(2) Comply with the requirements
(except those relating to the submis-
sion of State plans or similar docu-
ments) in the authorizing statutes and
implementing regulations for the pro-
grams under which funds are to be used
and administered, (except require-
ments for matching funds);

(3) Provide for proper and efficient
administration of funds in accordance
with the authorizing statutes and im-
plementing regulations for those pro-
grams under which funds are to be used
and administered;

(4) Provide for fiscal control and fund
accounting procedures to assure proper
disbursement of, and accounting for,
Federal funds received under the con-
solidated grant;

(5) Submit an annual report to the
Secretary containing information cov-
ering the program(s) for which the
grant is used and administered, includ-
ing financial and program performance
information required under 34 CFR
part 74, subparts I and J;

(6) Provide that funds received under
the consolidated grant will be under
control of, and that title to property
acquired with these funds will be in, a
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public agency, institution, or organiza-
tion. The public agency shall admin-
ister these funds and property;

(7) Keep records, including a copy of
the State Plan or application docu-
ment under which funds are to be
spent, which show how the funds re-
ceived under the consolidated grant
have been spent.

(8) Adopt and use methods of mon-
itoring and providing technical assist-
ance to any agencies, organizations, or
institutions that carry out the pro-
grams under the consolidated grant
and enforce any obligations imposed on
them under the applicable statutes and
regulations.

(9) Evaluate the effectiveness of
these programs in meeting the pur-
poses and objectives in the authorizing
statutes under which program funds
are used and administered;

(10) Conduct evaluations of these pro-
grams at intervals and in accordance
with procedures the Secretary may
prescribe; and

(11) Provide appropriate opportuni-
ties for participation by local agencies,
representatives of the groups affected
by the programs, and other interested
institutions, organizations, and indi-
viduals in planning and operating the
programs.

(b) These assurances remain in effect
for the duration of the programs they
cover.
(Authority: 48 U.S.C. 1469a)
[47 FR 17421, Apr. 22, 1982]

§ 76.133 What is the reallocation au-
thority?

(a) After an Insular Area receives a
consolidated grant, it may reallocate
the funds in a manner different from
the allocation described in its consoli-
dated grant application. However, the
funds cannot be used for purposes that
are not authorized under the programs
in the consolidated grant under which
funds are to be used and administered.

(b) If an Insular Area decides to re-
allocate the funds it receives under a
consolidated grant, it shall notify the
Secretary by amending its original ap-
plication to include an update of the
information required under § 76.131.
(Authority: 48 U.S.C. 1469a)
[47 FR 17421, Apr. 22, 1982]
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§ 76.134 What is the relationship be-
tween consolidated and non-con-
solidated grants?

(a) An Insular Area may request that
any number of programs in § 76.125(c) be
included in its consolidated grant and
may apply separately for assistance
under any other programs listed in
§ 76.125(c) for which it is eligible.

(b) Those programs that an Insular
Area decides to exclude from consolida-
tionfor which it must submit sepa-
rate plans or applicationsare imple-
mented in accordance with the applica-
ble program statutes and regulations.
The excluded programs are not subject
to the provisions for allocation of funds
among programs in a consolidated
grant.
(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]

§ 76.135 Are there any requirements
for matching funds?

The Secretary waives all require-
ments for matching funds for those
programs that are consolidated by an
Insular Area in a consolidated grant
application.
(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]

§ 76.136 Under what programs may
consolidated grant funds be spent?

Insular Areas may only use and ad-
minister funds under programs de-
scribed in § 76.125(c) during a fiscal year
for which the Insular Area is entitled
to receive funds under an appropriation
for that program.
(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982, as amended at 57
FR 30341, July 8, 1992]

§ 76.137 How may carryover funds be
used under the consolidated grant
application?

Any funds under any applicable pro-
gram which are available for obligation
and expenditure in the year succeeding
the fiscal year for which they are ap-
propriated must be obligated and ex-
pended in accordance with the consoli-
dated grant application submitted by
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the Insular Area for that program for
the succeeding fiscal year.
(Authority: 20 U.S.C. 1225(b); 48 U.S.C. 1469a)

AMENDMENTS

§ 76.140 Amendments to a State plan.
(a) If the Secretary determines that

an amendment to a State plan is essen-
tial during the effective period of the
plan, the State shall make the amend-
ment.

(b) A State shall also amend a State
plan if there is a significant and rel-
evant change in:

(1) The information or the assurances
in the plan;

(2) The administration or operation
of the plan; or

(3) The organization, policies, or op-
erations of the State agency that re-
ceived the grant, if the change materi-
ally affects the information or assur-
ances in the plan.
(Authority: 20 U.S.C. 1221e-3, 1231g(a), and
3474)

§ 76.141 An amendment requires the
same procedures as the document
being amended.

If a State amends a State plan under
§ 76.140, the State shall use the same
procedures as those it must use to pre-
pare and submit a State plan.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.142 An amendment is approved on
the same basis as the document
being amended.

The Secretary uses the same proce-
dures to approve an amendment to a
State planor any other document a
State submitsas the Secretary uses
to approve the original document.
(Authority: 20 U.S.C. 1221e-3 and 3474)

Subpart CHow a Grant Is Made
to a State

APPROVAL OR DISAPPROVAL BY THE
SECRETARY

§ 76.201 A State plan must meet all
statutory and regulatory require-
ments.

The Secretary approves a State plan
if it meets the requirements of the Fed-
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eral statutes and regulations that
apply to the plan.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.202 Opportunity for a hearing be-
fore a State plan is disapproved.

The Secretary may disapprove a
State plan only after:

(a) Notifying the State;
(b) Offering the State a reasonable

opportunity for a hearing; and
(c) Holding the hearing, if requested

by the State.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.235 The notification of grant
award.

(a) To make a grant to a State, the
Secretary issues and sends to the State
a notification of grant award.

(b) The notification of grant award
tells the amount of the grant and pro-
vides other information about the
grant.
(Authority: 20 U.S.C. 1221e-3 and 3474)

ALLOTMENTS AND REALLOTMENTS OF
GRANT FUNDS

§ 76.260 Allotments are made under
program statute or regulations.

(a) The Secretary allots program
funds to a State in accordance with the
authorizing statute or implementing
regulations for the program.

(b) Any reallotment to other States
will be made by the Secretary in ac-
cordance with the authorizing statute
or implementing regulations for that
program.
(Authority: 20 U.S.C. 3474(a))

[50 FR 29330, July 18, 1985]

§ 76.261 Reallotted funds are part of a
State's grant.

Funds that a State receives as a re-
sult of a reallotment are part of the
State's grant for the appropriate fiscal
year. However, the Secretary does not
consider a reallotment in determining
the maximum or minimum amount to
which a State is entitled for a follow-
ing fiscal year.
(Authority: 20 U.S.C. 1221e-3 and 3474)
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Subpart DHow To Apply to the
State for a Subgrant

§ 76.300 Contact the State for proce-
dures to follow.

An applicant for a subgrant can find
out the procedures it must follow by
contacting the State agency that ad-
ministers the program.
(Authority: 20 U.S.C. 1221e-3 and 3474)

CROSS REFERENCE: See subparts E and G of
this part for the general responsibilities of
the State regarding applications for sub-
grants.

§ 76.301 Local educational agency gen-
eral application.

A local educational agency that ap-
plies for a subgrant under a program
subject to this part shall have on file
with the State a general application
that meets the requirements of Section
442 of the General Education Provi-
sions Act.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3, 1232d, and 3474)
[52 FR 27804, July 24, 1987, as amended at 53
FR 49143, Dec. 6, 1988; 60 FR 46493, Sept. 6,
1995]

§ 76.302 The notice to the subgrantee.
A State shall notify a subgrantee in

writing of:
(a) The amount of the subgrant;
(b) The period during which the sub-

grantee may obligate the funds; and
(c) The Federal requirements that

apply to the subgrant.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 1221e-3 and 3474)
(45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 53 FR
49143, Dec. 6, 1988]

§ 76.303 Joint applications and
projects.

(a) Two or more eligible parties may
submit a joint application for a
subgrant.

(b) If the State must use a formula to
distribute subgrant funds (see § 76.51),
the State may not make a subgrant
that exceeds the sum of the entitle-
ments of the separate subgrantees.
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(c) If the State funds the application,
each subgrantee shall:

(1) Carry out the activities that the
subgrantee agreed to carry out; and

(2) Use the funds in accordance with
Federal requirements.

(d) Each subgrantee shall use an ac-
counting system that permits identi-
fication of the costs paid for under its
subgrant.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.304 Subgrantee shall make
subgrant application available to
the public.

A subgrantee shall make any applica-
tion, evaluation, periodic program
plan, or report relating to each pro-
gram available for public inspection.
(Authority: 20 U.S.C. 1221e-3, 1232e, and 3474)

Subpart E How a Subgrant Is
Made to an Applicant

§ 76.400 State procedures for review-
ing an application.

A State that receives an application
for a subgrant shall take the following
steps:

(a) Review. The State shall review the
application.

(b) Approvalentitlement programs.
The State shall approve an application
if:

(1) The application is submitted by
an applicant that is entitled to receive
a subgrant under the program; and

(2) The applicant meets the require-
ments of the Federal statutes and regu-
lations that apply to the program.

(c) Approvaldiscretionary programs.
The State may approve an application
if:

(1) The application is submitted by
an eligible applicant under a program
in which the State has the discretion
to select subgrantees;

(2) The applicant meets the require-
ments of the Federal statutes and regu-
lations that apply to the program; and

(3) The State determines that the
project should be funded under the au-
thorizing statute and implementing
regulations for the program.

(d) Disapprovalentitlement and dis-
cretionary programs. If an application
does not meet the requirements of the
Federal statutes and regulations that
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apply to a program, the State shall not
approve the application.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.401 Disapproval of an applica-
tionopportunity for a hearing.

(a) State agency hearing before dis-
approval. Under the programs listed in

34 CFR Subtitle A (7-1-98 Edition)

the chart below, the State agency that
administers the program shall provide
an applicant with notice and an oppor-
tunity for a hearing before it may dis-
approve the application.

Program Authorizing statute

Implementing
regulations

Title 34 CFR
Part

Chapter 1, Program in Local Educational Agencies

Chapter 1, Program for Neglected and Delinquent Children

State Grants for Strengthening Instruction in Mathematics and
Science.

Federal, State, and Local Partnership for Educational Improve-
ment.

Assistance to States for Education of Handicapped Children

Preschool Grants

Chapter 1, State-Operated or Supported Programs for Handi-
capped Children.

Transition Program for Refugee Children

Emergency Immigrant Education Program

Financial Assistance for Construction, Reconstruction, or Renova-
tion of Higher Education Facilities.

Title. I, Chapter 1, Elementary and Second-
ary Education Act of 1965, as amended
(20 U.S.C. 2701-2731, 2821-2838,
2851-2854, and 2891-2901).

Title 1, Chapter 1, Elementary and Second.
ary Education Act of 1965, as amended
(20 U.S.C. 2801-2804).

Title II, Part A, Elementary and Secondary
Education Act of 1965, as amended (20
U.S.C. 2981-2993).

Title I, Chapter 2, Elementary and Second-
ary Education Act of 1965, as amended
(20 U.S.C. 2911-2952 and 2971-2976).

Part B, Individuals with Disabilities Edu-
cation Act (except Section 619) (20
U.S.C. 1411-1420).

Section 619, Individuals with Disabilities
Education Act (20 U.S.C. 1419).

Title 1, Chapter 1, Elementary and Second-
ary Education Act of 1965, as amended
(20 U.S.C. 2791-2795).

Section 412(d), Immigration and Naturaliza-
tion Act (8 U.S.C. 1522(d)).

Emergency Immigrant Education Act (20
U.S.C. 3121-3130).

Section 711, Higher Education Act of 1965
(20 U.S.C. 1132b).

200

203

208

298

300

301

302

538

581

617

(b) Other programshearings not re-
quired. Under other programs covered
by this part, a State agencyother
than a State educational agencyis
not required to provide an opportunity
for a hearing regarding the agency's
disapproval of an application.

(c) If an applicant for a subgrant al-
leges that any of the following actions
of a State educational agency violates
a State or Federal statute or regula-
tion, the State educational agency and
the applicant shall use the procedures
in paragraph (d) of this section:

(1) Disapproval of or failure to ap-
prove the application or project in
whole or in part.

(2) Failure to provide funds in
amounts in accordance with the re-
quirements of statutes and regulations.

(d) State educational agency hearing
procedures. (1) If the applicant applied
under a program listed in paragraph (a)

of this section, the State educational
agency shall provide an opportunity for
a hearing before the agency dis-
approves the application.

(2) If the applicant applied under a
program not listed in paragraph (a) of
this section, the State educational
agency shall provide an opportunity for
a hearing either before or after the
agency disapproves the application.

(3) The applicant shall request the
hearing within 30 days of the action of
the State educational agency.

(4)(i) Within 30 days after it receives
a request, the State educational agen-
cy shall hold a hearing on the record
and shall review its action.

(ii) No later than 10 days after the
hearing the agency shall issue its writ-
ten ruling, including findings of fact
and reasons for the ruling.
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(iii) If the agency determines that its
action was contrary to State or Fed-
eral statutes or regulations that gov-
ern the applicable program, the agency
shall rescind its action.

(5) If the State educational agency
does not rescind its final action after a
review under this paragraph, the appli-
cant may appeal to the Secretary. The
applicant shall file a notice of the ap-
peal with the Secretary within 20 days
after the applicant has been notified by
the State educational agency of the re-
sults of the agency's review. If sup-
ported by substantial evidence, find-
ings of fact of the State educational
agency are final.

(6)(i) The Secretary may also issue
interim orders to State educational
agencies as he or she may decide are
necessary and appropriate pending ap-
peal or review.

(ii) If the Secretary determines that
the action of the State educational
agency was contrary to Federal stat-
utes or regulations that govern the ap-
plicable program, the Secretary issues
an order that requires the State edu-
cational agency to take appropriate ac-
tion.

(7) Each State educational agency
shall make available at reasonable
times and places to each applicant all
records of the agency pertaining to any
review or appeal the applicant is con-
ducting under this section, including
records of other applicants.

(8) If a State educational agency does
not comply with any provision of this
section, or with any order of the Sec-
retary under this section, the Sec-
retary terminates all assistance to the
State educational agency under the ap-
plicable program or issues such other
orders as the Secretary deems appro-
priate to achieve compliance.

(e) Other State agency hearing proce-
dures. State agencies that are required
to provide a hearing under paragraph
(a) of this sectionother than State
educational agenciesare not required
to use the procedures in paragraph (d)
of this section.

NOTE: This section is based on a provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education Organization Act (DEOA), 20
U.S.C. 3487, provides that except to the ex-
tent inconsistent with the DEOA, the GEPA

8
70

7

§ 76.530

"shall apply to functions transferred by this
Act to the extent applicable on the day pre-
ceding the effective date of this Act." Al-
though standardized nomenclature is used in
this section to reflect the creation of the De-
partment of Education, there is no intent to
extend the coverage of the GEPA beyond
that authorized under Section 427 or other
applicable law.

(Authority: 20 U.S.C. 1221e-3, 1231b-2, 3474,
and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86296, Dec. 30, 1980; 50 FR 43545, Oct. 25, 1985;
52 FR 27805, July 24, 1987; 54 FR 21775, May 19,
1989; 55 FR 14816, Apr. 18, 1990; 57 FR 30341,
July 8, 1992; 60 FR 46493, Sept. 6, 1995]

Subpart FWhat Conditions Must
Be Met by the State and Its
Subgrantees?

NONDISCRIMINATION

§ 76.500 Federal statutes and regula-
tions on nondiscrimination.

A State and a subgrantee shall com-
ply with the following statutes and
regulations:

Subject Statute Regulation

Discrimination on the Title VI of the Civil 34 CFR part
basis of race, color,
or national origin.

Rights Act of 1964
(45 U.S.C. 2000d
through 2000d-4).

100.

Discrimination on the Title IX of the Edu- 34 CFR part
basis of sex. cation Amend-

ments of 1972 (20
106.

U.S.C. 1681-1683).
Discrimination on the Section 504 of the 34 CFR part

basis of handicap. Rehabilitation Act
of 1973 (29 U.S.C.

104.

794).
Discrimination on the The Age Discrimina- 45 CFR part

basis of age. Lion Act (42 U.S.C. 90.
6101 et seq.).

(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

ALLOWABLE COSTS

§ 76.530 General cost principles.
Subpart Q of 34 CFR part 74 ref-

erences the general cost principles that
apply to grants, subgrants, and cost-
type contracts under grants and sub-
grants.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))
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76.532 Use of funds for religion pro-
hibited.

(a) No State or subgrantee may use
its grant or subgrant to pay for any of
the following:

(1) Religious worship, instruction, or
proselytization.

(2) Equipment or supplies to be used
for any of the activities specified in
paragraph (a)(1) of this section.

(3) Construction, remodeling, repair,
operation, or maintenance of any facil-
ity or part of a facility to be used for
any of the activities specified in para-
graph (a)(1) of this section.

(4) An activity of a school or depart-
ment of divinity.

(b) As used in this section, school or
department of divinity means an institu-
tion or a component of an institution
whose program is specifically for the
education of students to:

(1) Prepare them to enter into a reli-
gious vocation; or

(2) Prepare them to teach theological
subjects.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

§ 76.533 Acquistion of real property;
construction.

No State or subgrantee may use its
grant or subgrant for acquisition of
real property or for construction unless
specifically permitted by the authoriz-
ing statute or implementing regula-
tions for the program.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

$ 76.534 Use of tuition and fees re-
stricted.

No State or subgrantee may count
tuition and fees collected from stu-
dents toward meeting matching, cost
sharing, or maintenance of effort re-
quirements of a program.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

INDIRECT COST RATES

$ 76.560 General indirect cost rates; ex-
ceptions.

(a) The differences between direct
and indirect costs and the principles
for determining the general indirect
cost rate that a grantee may use for
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grants under most programs are speci-
fied in the cost principles for

(1) Institutions of higher education,
at 34 CFR 74.27;

(2) Hospitals, at 34 CFR 74.27;
(3) Other nonprofit organizations, at

34 CFR 74.27;
(4) Commercial (for-profit) organiza-

tions, at 34 CFR 74.27; and
(5) State and local governments and

federally-recognized Indian tribal orga-
nizations, at 34 CFR 80.22.

(b) A grantee must have a current in-
direct cost rate agreement to charge
indirect costs to a grant. To obtain an
indirect cost rate, a grantee must sub-
mit an indirect cost proposal to its
cognizant agency and negotiate an in-
direct cost rate agreement.

(c) The Secretary may establish a
temporary indirect cost rate for a
grantee that does not have an indirect
cost rate agreement with its cognizant
agency.

(d) The Secretary accepts an indirect
cost rate negotiated by a grantee's cog-
nizant agency, but may establish a re-
stricted indirect cost rate for a grantee
to satisfy the statutory requirements
of certain programs administered by
the Department.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[57 FR 30341, July 8, 1992, as amended at 59
FR 59582, Nov. 17, 1994]

§ 76.561 Approval of indirect cost
rates.

(a) If the Department of Education is
the cognizant agency, the Secretary
approves an indirect cost rate for a
State agency and for a subgrantee
other than a local educational agency.
For the purposes of this section, the
term local educational agency does not
include a State agency.

(b) Each State educational agency,
on the basis of a plan approved by the
Secretary, shall approve an indirect
cost rate for each local educational
agency that requests it to do so. These
rates may be for periods longer than a
year if rates are sufficiently stable to
justify a longer period.

(c) The Secretary generally approves
indirect cost rate agreements annually.
Indirect cost rate agreements may be
approved for periods longer than a year
if the Secretary determines that rates
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will be sufficiently stable to justify a
longer rate period.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[59 FR 59583, Nov. 17, 1994]

§ 76.563 Restricted indirect cost rate
programs covered.

Sections 76.564 through 76.569 apply
to agencies of State and local govern-
ments that are grantees under pro-
grams with a statutory requirement
prohibiting the use of Federal funds to
supplant non-Federal funds, and to
their subgrantees under these pro-
grams.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[59 FR 59583, Nov. 17, 1994]

§ 76.564 Restricted indirect cost rate
formula.

(a) An indirect cost rate for a grant
covered by § 76.563 or 34 CFR 75.563 is
determined by the following formula:
Restricted indirect cost rate = (General

management costs + Fixed costs) +
(Other expenditures)

(b) General management costs, fixed
costs, and other expenditures must be
determined under §§76.565 through
76.567.

(c) Under the programs covered by
§76.563, a subgrantee of an agency of a
State or a local government (as those
terms are defined in 34 CFR 80.3) or a
grantee subject to 34 CFR 75.563 that is
not a State or local government agency
may use

(1) An indirect cost rate computed
under paragraph (a) of this section; or

(2) An indirect cost rate of eight per-
cent unless the Secretary determines
that the subgrantee or grantee would
have a lower rate under paragraph (a)
of this section.

(d) Indirect costs that are unre-
covered as a result of these restrictions
may not be charged directly, used to
satisfy matching or cost-sharing re-
quirements, or charged to another Fed-
eral award.
(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a),
2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]
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§ 76.565 General management costs
restricted rate.

(a) As used in § 76.564, general manage-
ment costs means the costs of activities
that are for the direction and control
of the grantee's affairs that are organi-
zation-wide. An activity is not organi-
zation-wide if it is limited to one activ-
ity, one component of the grantee, one
subject, one phase of operations, or
other single responsibility.

(b) General management costs in-
clude the costs of performing a service
function, such as accounting, payroll
preparation, or personnel management,
that is normally at the grantee's level
even if the function is physically lo-
cated elsewhere for convenience or bet-
ter management. The term also in-
cludes certain occupancy and space
maintenance costs as determined under
§76.568.

(c) The term does not include expend-
itures for

(1) Divisional administration that is
limited to one component of the grant-
ee;

(2) The governing body of the grant-
ee;

(3) Compensation of the chief execu-
tive officer of the grantee;

(4) Compensation of the chief execu-
tive officer of any component of the
grantee; and

(5) Operation of the immediate of-
fices of these officers.

(d) For purposes of this section
(1) The chief executive officer of the

grantee is the individual who is the
head of the executive office of the
grantee and exercises overall respon-
sibility for the operation and manage-
ment of the organization. The chief ex-
ecutive officer's immediate office in-
cludes any deputy chief executive offi-
cer or similar officer along with imme-
diate support staff of these individuals.
The term does not include the govern-
ing body of the grantee, such as a
board or a similar elected or appointed
governing body; and

(2) Components of the grantee are
those organizational units supervised
directly or indirectly by the chief exec-
utive officer. These organizational
units generally exist one management
level below the executive office of the
grantee. The term does not include the
office of the chief executive officer or a
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deputy chief executive officer or simi-
lar position.
(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a),
2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]

§ 76.566 Fixed costsrestricted rate.
As used in § 76.564, fixed costs means

contributions of the grantee to fringe
benefits and similar costs, but only
those associated with salaries and
wages that are charged as indirect
costs, including

(a) Retirement, including State,
county, or local retirement funds, So-
cial Security, and pension payments;

(b) Unemployment compensation
payments; and

(c) Property, employee, health, and
liability insurance.
(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a),
2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]

§ 76.567 Other expendituresre-
stricted rate.

(a) As used in §76.564, other expendi-
tures means the grantee's total expend-
itures for its federally- and non-feder-
ally-funded activities in the most re-
cent year for which data are available.
The term also includes direct occu-
pancy and space maintenance costs as
determined under §76.568 and costs re-
lated to the chief executive officers of
the grantee and components of the
grantee and their offices (see § 76.565(c)
and (d)).

(b) The term does not include
(1) General management costs deter-

mined under § 76.565;
(2) Fixed costs determined under

§ 76.566;
(3) Subgrants;
(4) Capital outlay;
(5) Debt service;
(6) Fines and penalties;
(7) Contingencies; and
(8) Election expenses. However, the

term does include election expenses
that result from elections required by
an applicable Federal statute.
(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a),
2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]
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§ 76.568 Occupancy and space mainte-
nance costsrestricted rate.

(a) As used in the calculation of a re-
stricted indirect cost rate, occupancy
and space maintenance costs means such
costs as

(1) Building costs whether owned or
rented;

(2) Janitorial services and supplies;
(3) Building, grounds, and parking lot

maintenance;
(4) Guard services;
(5) Light, heat, and power;
(6) Depreciation, use allowances, and

amortization; and
(7) All other related space costs.
(b) Occupancy and space maintenance

costs associated with organization-
wide service functions (accounting,
payroll, personnel) may be included as
general management costs if a space
allocation or use study supports the al-
location.

(c) Occupancy and space maintenance
costs associated with functions that
are not organization-wide must be in-
cluded with other expenditures in the
indirect cost formula. These costs may
be charged directly to affected pro-
grams only to the extent that statu-
tory supplanting prohibitions are not
violated. This reimbursement must be
approved in advance by the Secretary.
(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a),
2974(b), and 3474)

[59 FR 59584, Nov. 17, 1994]

§ 76.569 Using the restricted indirect
cost rate.

(a) Under the programs referenced in
§ 76.563, the maximum amount of indi-
rect costs under a grant is determined
by the following formula:
Indirect costs=(Restricted indirect cost

rate)x(Total direct costs of the
grant minus capital outlays, sub-
grants, and other distorting or un-
allowable items as specified in the
grantee's indirect cost rate agree-
ment)

(b) If a grantee uses a restricted indi-
rect cost rate, the general management
and fixed costs covered by that rate



Office of the Secretary, Education

must be excluded by the grantee from
the direct costs it charges to the grant.
(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a),
2974(b), and 3474)

[59 FR 59584, Nov. 17, 1994]

§ 76.580 Coordination with other ac-
tivities.

A State and a subgrantee shall, to
the extent possible, coordinate each of
its projects with other activities that
are in the same geographic area served
by the project and that serve similar
purposes and target groups.
(Authority: 20 U.S.C. 1221e-3, 2890, and 3474)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30341, July 8, 1992]

EVALUATION

§ 76.591 Federal evaluation-coopera-
tion by a grantee.

A grantee shall cooperate in any
evaluation of the program by the Sec-
retary.
(Authority: 20 U.S.C. 1221e-3, 1226c, 1231a,
3474, and 6511(a))

[45 FR 86298, Dec. 30, 1980, as amended at 57
FR 30341, July 8, 1992]

§ 76.592 Federal evaluation-satisfying
requirement for State or sub-
grantee evaluation.

If a State or a subgrantee cooperates
in a Federal evaluation of a program,
the Secretary may determine that the
State or subgrantee meets the evalua-
tion requirements of the program.
(Authority: 20 U.S.C. 1226c; 1231a)

CONSTRUCTION

* 76.600 Where to find construction
regulations.

(a) A State or a subgrantee that re-
quests program funds for construction,
or whose grant or subgrant includes
funds for construction, shall comply
with the rules on construction that
apply to applicants and grantees under
34 CFR 75.600-75.617.

(b) The State shall perform the func-
tions that the Secretary performs
under §§75.602 (Preservation of historic
sites) and 75.605 (Approval of drawings
and specifications) of this title.
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(c) The State shall provide to the
Secretary the information required
under 34 CFR 75.602(a) (Preservation of
historic sites).
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86298, Dec. 30, 1980; 57 FR 30341, July 8, 1992]

PARTICIPATION OF STUDENTS ENROLLED
IN PRIVATE SCHOOLS

§ 76.650 Private schools; purpose of
§§ 76.651-76.662.

(a) Under some programs, the author-
izing statute requires that a State and
its subgrantees provide for participa-
tion by students enrolled in private
schools. Sections 76.651-76.662 apply to
those programs and provide rules for
that participation. These sections do
not affect the authority of the State or
a subgrantee to enter into a contract
with a private party.

(b) If any other rules for participa-
tion of students enrolled in private
schools apply under a particular pro-
gram, they are in the authorizing stat-
ute or implementing regulations for
that program.
(Authority: 20 U.S.C. 1221e-3 and 3474)

NOTE: Some program statutes authorize
the Secretary-under certain cir-
cumstances-to provide benefits directly to
private school students. These "bypass" pro-
visions-where they apply-are implemented
in the individual program regulations.

§ 76.651 Responsibility of a State and a
subgrantee.

(a)(1) A subgrantee shall provide stu-
dents enrolled in private schools with a
genuine opportunity for equitable par-
ticipation in accordance with the re-
quirements in §§76.652-76.662 and in the
authorizing statute and implementing
regulations for a program.

(2) The subgrantee shall provide that
opportunity to participate in a manner
that is consistent with the number of
eligible private school students and
their needs.

(3) The subgrantee shall maintain
continuing administrative direction
and control over funds and property
that benefit students enrolled in pri-
vate schools.
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(b)(1) A State shall ensure that each
subgrantee complies with the require-
ments in H76.651-76.662.

(2) If a State carries out a project di-
rectly, it shall comply with these re-
quirements as if it were a subgrantee.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.652 Consultation with representa-
tives of private school students.

(a) An applicant for a subgrant shall
consult with appropriate representa-
tives of students enrolled in private
schools during all phases of the devel-
opment and design of the project cov-
ered by the application, including con-
sideration of:

(1) Which children will receive bene-
fits under the project;

(2) How the children's needs will be
identified;

(3) What benefits will be provided;
(4) How the benefits will be provided;

and
(5) How the project will be evaluated.
(b) A subgrantee shall consult with

appropriate representatives of students
enrolled in private schools before the
subgrantee makes any decision that af-
fects the opportunities of those stu-
dents to participate in the project.

(c) The applicant or subgrantee shall
give the appropriate representatives a
genuine opportunity to express their
views regarding each matter subject to
the consultation requirements in this
section.
(Authority: 20 U.S.C. 1221e-3 and 3474)

* 76.653 Needs, number of students,
and types of services.

A subgrantee shall determine the fol-
lowing matters on a basis comparable
to that used by the subgrantee in pro-
viding for participation of public
school students:

(a) The needs of students enrolled in
private schools.

(b) The number of those students who
will participate'in a project.

(c) The benefits that the subgrantee
will provide under the program to
those students.
(Authority: 20 U.S.C. 1221e-3 and 3474)
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§ 76.654 Benefits for private school stu-
dents.

(a) Comparable benefits. The program
benefits that a subgrantee provides for
students enrolled in private schools
must be comparable in quality, scope,
and opportunity for participation to
the program benefits that the sub-
grantee provides for students enrolled
in public schools.

(b) Same benefits. If a subgrantee uses
funds under a program for public
school students in a particular attend-
ance area, or grade or age level, the
subgrantee shall insure equitable op-
portunities for participation by stu-
dents enrolled in private schools who:

(1) Have the same needs as the public
school students to be served; and

(2) Are in that group, attendance
area, or age or grade level.

(c) Different benefits. If the needs of
students enrolled,in private schools are
different from the needs of students en-
rolled in public schools, a subgrantee
shall provide program benefits for the
private school students that are dif-
ferent from the benefits the subgrantee
provides for the public school students.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.655 Level of expenditures for stu-
dents enrolled in private schools.

(a) Subject to paragraph (b) of this
section, a subgrantee shall spend the
same average amount of program funds
on:

(1) A student enrolled in a private
school who receives benefits under the
program; and

(2) A student enrolled in a public
school who receives benefits under the
program.

(b) The subgrantee shall spend a dif-
ferent average amount on program ben-
efits for students enrolled in private
schools if the average cost of meeting
the needs of those students is different
from the average cost of meeting the
needs of students enrolled in public
schools.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.656 Information in an application
for a subgrant.

An applicant for a subgrant shall in-
clude the following information in its
application:
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(a) A description of how the applicant
will meet the Federal requirements for
participation of students enrolled in
private schools.

(b) The number of students enrolled
in private schools who have been iden-
tified as eligible to benefits under the
program.

(c) The number of students enrolled
in private schools who will receive ben-
efits under the program.

(d) The basis the applicant used to se-
lect the students.

(e) The manner and extent to which
the applicant complied with § 76.652
(consultation).

(f) The places and times that the stu-
dents will receive benefits under the
program.

(g) The differences, if any, between
the program benefits the applicant will
provide to public and private school
students, and the reasons for the dif-
ferences.

(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.657 Separate classes prohibited.
A subgrantee may not use program

funds for classes that are organized
separately on the basis of school en-
rollment or religion of the students if:

(a) The classes are at the same site;
and

(b) The classes include students en-
rolled in public schools and students
enrolled in private schools.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.658 Funds not to benefit a private
school.

(a) A subgrantee may not use pro-
gram funds to finance the existing
level of instruction in a private school
or to otherwise benefit the private
school.

(b) The subgrantee shall use program
funds to meet the specific needs of stu-
dents enrolled in private schools, rath-
er than:

(1) The needs of a private school; or
(2) The general needs of the students

enrolled in a private school.
(Authority: 20 U.S.C. 1221e-3 and 3474)
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§ 76.659 Use of public school person-
nel.

A subgrantee may use program funds
to make public personnel available in
other than public facilities:

(a) To the extent necessary to pro-
vide equitable program benefits de-
signed for students enrolled in a pri-
vate school; and

(b) If those benefits are not normally
provided by the private school.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.660 Use of private school person-
nel.

A subgrantee may use program funds
to pay for the services of an employee
of a private school if:

(a) The employee performs the serv-
ices outside of his or her regular hours
of duty; and

(b) The employee performs the serv-
ices under public supervision and con-
trol.
(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.661 Equipment and supplies.
(a) Under some program statutes, a

public agency must keep title to and
exercise continuing administrative
control of all equipment and supplies
that the subgrantee acquires with pro-
gram funds. This public agency is usu-
ally the subgrantee.

(b) The subgrantee may place equip-
ment and supplies in a private school
for the period of time needed for the
project.

(c) The subgrantee shall insure that
the equipment or supplies placed in a
private school:

(1) Are used only for the purposes of
the project; and

(2) Can be removed from the private
school without remodeling the private
school facilities.

(d) The subgrantee shall remove
equipment or supplies from a private
school if:

(1) The equipment or supplies are no
longer needed for the purposes of the
project; or

(2) Removal is necessary to avoid use
of the equipment of supplies for other
than project purposes.
(Authority: 20 U.S.C. 1221e-3 and 3474)
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§ 76.662 Construction.
A subgrantee shall insure that pro-

gram funds are not used for the con-
struction of private school facilities.
(Authority: 20 U.S.C. 1221e-3 and 3474)
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PROCEDURES FOR BYPASS

§ 76.670 Applicability and filing re-
quirements.

(a) The regulations in §§76.671
through 76.677 apply to the following
programs under which the Secretary is
authorized to waive the requirements
for providing services to private school
children and to implement a bypass:

CFDA number and name of program Authorizing statute
Implement-
ing regula-
tions title 34

CFR part

84.010 Chapter 1 Program in Local Educational Agen- Chapter 1, Title I, Elementary and Secondary Edu- 200
cies. cation Act of 1965, as amended (20 U.S.C. 2701 et

seq.).
84.151 Federal, State, and Local Partnership for Edu- Chapter 2, Title I, Elementary and Secondary Edu- 298

cational Improvement. cation Act of 1965, as amended (20 U.S.C. 2911-
2952, 2971-2976).

84.164 Mathematics and Science Education Title II, Part A, Elementary and Secondary Education 208
Act of 1965, as amended (20 U.S.C. 2981-2993).

84.186 State and Local Programs Part B. Drug Free Schools and Communities Act of None
1986 (20 U.S.C. 3191-3197).

(b) Filing requirements. (1) Any writ-
ten submission under §§76.671 through
76.675 must be filed by hand-delivery,
by mail, or by facsimile transmission.
The Secretary discourages the use of
facsimile transmission for documents
longer than five pages.

(2) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(3) The filing date for a written sub-
mission is the date the document is

, (i) Hand-delivered;
(ii) Mailed; or
(iii) Sent by facsimile transmission.
(4) A party filing by facsimile trans-

mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(5) If a document is filed by facsimile
transmission, the Secretary or the
hearing officer, as applicable, may re-
quire the filing of a follow-up hard
copy by hand-delivery or by mail with-
in a reasonable period of time.
(Authority: 20 U.S.C. 2727(b), 2972(d). (e),
2990(c), 3223(c))

[54 FR 21775, May 19, 1989, as amended at 57
FR 56795, Nov. 30, 1992]

§ 76.671 Notice by the Secretary.
(a) Before taking any final action to

implement a bypass under a program
listed in § 76.670, the Secretary provides
the affected grantee and subgrantee, if
appropriate, with written notice.

(b) In the written notice, the Sec-
retary

(1) States the reasons for the pro-
posed bypass in sufficient detail to
allow the grantee and subgrantee to re-
spond;

(2) Cites the requirement that is the
basis for the alleged failure to comply;
and

(3) Advises the grantee and sub-
grantee that they

(i) Have at least 45 days after receiv-
ing the written notice to submit writ-
ten objections to the proposed bypass;
and

(ii) May request in writing the oppor-
tunity for a hearing to show cause why
the bypass should not be implemented.

(c) The Secretary sends the notice to
the grantee and subgrantee by certified
mail with return receipt requested.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1),
2990(c), 3223(c))

[54 FR 21775, May 19, 1989]
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§ 76.672 Bypass procedures.
Sections 76.673 through 76.675 contain

the procedures that the Secretary uses
in conducting a show cause hearing.
The hearing officer may modify the
procedures for a particular case if all
parties agree the modification is appro-
priate.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1),
2990(c), 3223(c))

[54 FR 21776, May 19, 1989]

*76.673 Appointment and functions of
a hearing officer.

(a) If a grantee or subgrantee re-
quests a hearing to show cause why the
Secretary should not implement a by-
pass, the Secretary appoints a hearing
officer and notifies appropriate rep-
resentatives of the affected private
school children that they may partici-
pate in the hearing.

(b) The hearing officer has no author-
ity to require or conduct discovery or
to rule on the validity of any statute
or regulation.

(c) The hearing officer notifies the
grantee, subgrantee, and representa-
tives of the private school children of
the time and place of the hearing.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1),
2990(c), 3223(c))

[54 FR 21776, May 19, 1989]

§ 76.674 Hearing procedures.
(a) The following procedures apply to

a show cause hearing regarding imple-
mentation of a bypass:

(1) The hearing officer arranges for a
transcript to be taken.

(2) The grantee, subgrantee, and rep-
resentatives of the private school chil-
dren each may

(1) Be represented by legal counsel;
and

(ii) Submit oral or written evidence
and arguments at the hearing.

(b) Within 10 days after the hearing,
the hearing officer

(1) Indicates that a decision will be
issued on the basis of the existing
record; or

(2) Requests further information
from the grantee, subgrantee, rep-

§ 76.677

resentatives of the private school chil-
dren, or Department officials.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1),
2990(c), 3223(c))

[54 FR 21776, May 19, 1989]

§ 76.675 Posthearing procedures.
(a)(1) Within 120 days after the record

of a show cause hearing is closed, the
hearing officer issues a written deci-
sion on whether a bypass should be im-
plemented.

(2) The hearing officer sends copies of
the decision to the grantee, sub-
grantee, representatives of the private
school children, and the Secretary.

(b) Within 30 days after receiving the
hearing officer's decision, the grantee,
subgrantee, and representatives of the
private school children may each sub-
mit to the Secretary written comments
on the decision.

(c) The Secretary may adopt, reverse,
modify, or remand the hearing officer's
decision.
(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1),
2990(c), 3223(c))

[54 FR 21776, May 19, 1989]

§ 76.676 Judicial review of a bypass ac-
tion.

If a grantee or subgrantee is dissatis-
fied with the Secretary's final action
after a proceeding under §§76.672
through 76.675, it may, within 60 days
after receiving notice of that action,
file a petition for review with the
United States Court of Appeals for the
circuit in which the State is located.
(Authority: 20 U.S.C. 2727(b)(4)(B)-(D),
2972(h)(2)-(4), 2990(c), 3223(c))

[54 FR 21776, May 19, 1989]

§ 76.677 Continuation of a bypass.
The Secretary continues a bypass

until the Secretary determines that
the grantee or subgrantee will meet
the requirements for providing services
to private school children.
(Authority: 20 U.S.C. 1221e-3, 2727(b)(3)(D),
2972(1), and 3474)

[54 FR 21776, May 19, 1989]
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OTHER REQUIREMENTS FOR CERTAIN
PROGRAMS

CROSS REFERENCE: See 34 CFR part 74, Sub-
part CBonding and Insurance; and 34 CFR
74.144Inventions and patents.

§ 76.681 Protection of human subjects.
If a State or a subgrantee uses a

human subject in a research project,
the State or subgrantee shall protect
the person from physical, psycho-
logical, or social injury resulting from
the project.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

CROSS REFERENCE: See 34 CFR Part 97
Protection of Human Subjects.

[45 FR. 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30341, July 8, 1992]

§ 76.682 Treatment of animals.
If a State or a subgrantee uses an

animal in a project, the State or sub-
grantee shall provide the animal with
proper care and humane treatment in
accordance with the Animal Welfare
Act of 1970.

(Authority: Pub. L. 89-544, as amended)

§ 76.683 Health or safety standards for
facilities.

A State and a subgrantee shall com-
ply with any Federal health or safety
requirements that apply to the facili-
ties that the State or subgrantee uses
for a project.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

Subpart GWhat Are the Admin-
istrative Responsibilities of the
State and Its Subgrantees?

GENERAL ADMINISTRATIVE
RESPONSIBILITIES

§ 76.700 Compliance with statutes, reg-
ulations, State plan, and applica-
tions.

A State and a subgrantee shall com-
ply with the State plan and applicable
statutes, regulations, and approved ap-
plications, and shall use Federal funds
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in accordance with those statutes, reg-
ulations, plan, and applications.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

§ 76.701 The State or subgrantee ad-
ministers or supervises each
project.

A State or a subgrantee shall di-
rectly administer or supervise the ad-
ministration of each project.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

§ 76.702 Fiscal control and fund ac-
counting procedures.

A State and a subgrantee shall use
fiscal control and fund accounting pro-
cedures that insure proper disburse-
ment of and accounting for Federal
funds.

(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

§ 76.703 When a State may begin to ob-
ligate funds.

(a)(1) The Secretary may establish,
for a program subject to this part, a
date by which a State must submit for
review by the Department a State plan
and any other documents required to
be submitted under guidance provided
by the Department under paragraph
(b)(3) of this section.

(2) If the Secretary does not establish
a date for the submission of State
plans and any other documents re-
quired under guidance provided by the
Department, the date for submission is
three months before the date the Sec-
retary may begin to obligate funds
under the program.

(b)(1) This paragraph (b) describes the
circumstances under which the submis-
sion date for a State plan may be de-
ferred.

(2) If a State asks the Secretary in
writing to defer the submission date
for a State plan because of a Presi-
dentially declared disaster that has oc-
curred in that State, the Secretary
may defer the submission date for the
State plan and any other document re-
quired under guidance provided by the
Department if the Secretary deter-
mines that the disaster significantly
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impairs the ability of the State to sub-
mit a timely State plan or other docu-
ment required under guidance provided
by the Department.

(3)(i) The Secretary establishes, for a
program subject to this part, a date by
which the program office must deliver
guidance to the States regarding the
contents of the State plan under that
program.

(ii) The Secretary may only establish
a date for the delivery of guidance to
the States so that there are at least as
many days between that date and the
date that State plans must be submit-
ted to the Department as there are
days between the date that State plans
must be submitted to the Department
and the date that funds are available
for obligation by the Secretary on July
1, or October 1, as appropriate.

(iii) If a State does not receive the
guidance by the date established under
paragraph (b)(3)(i) of this section, the
submission date for the State plan
under the program is deferred one day
for each day that the guidance is late
in being received by the State.

NOTE: The following examples describe how
the regulations in §76.703(b)(3) would act to
defer the date that a State would have to
submit its State plan.

Example 1. The Secretary decides that
State plans under a forward-funded program
must be submitted to the Department by
May first. The Secretary must provide guid-
ance to the States under this program by
March first, so that the States have at least
as many days between the guidance date and
the submission date (60) as the Department
has between the submission date and the
date that funds are available for obligation
(60). If the program transmits guidance to
the States on February 15, specifying that
State plans must be submitted by May first,
States generally would have to submit State
plans by that date. However, if, for example,
a State did not receive the guidance until
March third, that State would have until
May third to submit its State plan because
the submission date of its State plan would
be deferred one day for each day that the
guidance to the State was late.

Example 2. If a program publishes the guid-
ance in the FEDERAL REGISTER on March
third, the States would be considered to have
received the guidance on that day. Thus, the
guidance could not specify a date for the sub-
mission of State plans before May second,
giving the States 59 days between the date
the guidance is published and the submission
date and giving the Department 58 days be-
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tween the submission date and the date that
funds are available for obligation.

(c)(1) For the purposes of this sec-
tion, the submission date of a State
plan or other document is the date that
the Secretary receives the plan or doc-
ument.

(2) The Secretary does not determine
whether a State plan is substantially
approvable until the plan and any doc-
uments required under guidance pro-
vided by the Department have been
submitted.

(3) The Secretary notifies a State
when the Department has received the
State plan and all documents required
under guidance provided by the Depart-
ment.

(d) If a State submits a State plan in
substantially approvable form (or an
amendment to the State plan that
makes it substantially approvable),
and submits any other document re-
quired under guidance provided by the
Department, on or before the date the
State plan must be submitted to the
Department, the State may begin to
obligate funds on the date that the
funds are first available for obligation
by the Secretary.

(e) If a State submits a State plan in
substantially approvable form (or an
amendment to the State plan that
makes it substantially approvable) or
any other documents required under
guidance provided by the Department
after the date the State plan must be
submitted to the Department, and

(1) The Department determines that
the State plan is substantially approv-
able on or before the date that the
funds are first available for obligation
by the Secretary, the State may begin
to obligate funds on the date that the
funds are first available for obligation
by the Secretary; or

(2) The Department determines that
the State plan is substantially approv-
able after the date that the funds are
first available for obligation by the
Secretary, the State may begin to obli-
gate funds on the earlier of the two fol-
lowing dates:

(i) The date that the Secretary deter-
mines that the State plan is substan-
tially approvable.

(ii) The date that is determined by
adding to the date that funds are first
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available for obligation by the Sec-retary
(A) The number of days after the date

the State plan must be submitted to
the Department that the State plan or
other document required under guid-
ance provided by the Department is
submitted; and

(B) If applicable, the number of days
after the State receives notice that the
State plan is not substantially approv-
able that the State submits additional
information that makes the plan sub-
stantially approvable.

(f) Additional information submitted
under paragraph (e)(2)(ii)(B) of this sec-
tion must be signed by the person who
submitted the original State plan (or
an authorized delegate of that officer).

(g)(1) If the Department does not
complete its review of a State plan dur-
ing the period established for that re-
view, the Secretary will grant pre-
award costs for the period after funds
become available for obligation by the
Secretary and before the State plan is
found substantially approvable.

(2) The period established for the De-
partment's review of a plan does not
include any day after the State has re-
ceived notice that its plan is not sub-
stantially approvable.

Nom The following examples describe how
the regulations in § 76.703 would be applied in
certain circumstances. For the purpose of
these examples, assume that the grant pro-
gram established an April 1 due date for the
submission of the State plan and that funds
are first available for obligation by the Sec-
retary on July 1.

Example 1. Paragraph (d): A State submits
a plan in substantially approvable form by
April 1. The State may begin to obligate
funds on July 1.

Example 2. Paragraph (e)(1): A State sub-
mits a plan in substantially approvable form
on May 15, and the Department notifies the
State that the plan is substantially approv-
able on June 20. The State may begin to obli-
gate funds on July 1.

Example 3. Paragraph (e)(2)(i): A State sub-
mits a plan in substantially approvable form
on May 15, and the Department notifies the
State that the plan is substantially approv-
able on July 15. The State may begin to obli-
gate funds on July 15.

Example 4. Paragraph (e)(2)(ii)(A): A State
submits a plan in substantially approvable
form on May 15, and the Department notifies
the State that the plan is substantially ap-
provable on August 21. The State may begin
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to obligate funds on August 14. (In this ex-
ample, the plan is 45 days late. By adding 45
days to July 1, we reach August 14, which is
earlier than the date, August 21, that the De-
partment notifies the State that the plan is
substantially approvable. Therefore, if the
State chose to begin drawing funds from the
Department on August 14, obligations made
on or after that date would generally be al-
lowable.)

Example 5. Paragraph (e)(2)(i): A State sub-
mits a plan on May 15, and the Department
notifies the State that the plan is not sub-
stantially approvable on July 10. The State
submits changes that make the plan sub-
stantially approvable on July 20 and the De-
partment notifies the State that the plan is
substantially approvable on July 25. The
State may begin to obligate funds on July 25.
(In this example, the original submission is
45 days late. In addition, the Department no-
tifies the State that the plan is not substan-
tially approvable and the time from that no-
tification until the State submits changes
that make the plan substantially approvable
is an additional 10 days. By adding 55 days to
July 1, we reach August 24. However, since
the Department notified the State that the
plan was substantially approvable on July
25, that is the date that the State may begin
to obligate funds.)

Example 6. Paragraph (e)(2)(ii)(B): A State
submits a plan on May 15, and the Depart-
ment notifies the State that the plan is not
substantially approvable on August 1. The
State submits changes that make the plan
substantially approvable on August 20, and
the Department notifies the State that the
plan is substantially approvable on Septem-
ber 5. The State may choose to begin draw-
ing funds from the Department on Septem-
ber 2, and obligations made on or after that
date would generally be allowable. (In this
example, the original submission is 45 days
late. In addition, the Department notifies
the State that the plan is not substantially
approvable and the time from that notifica-
tion until the State submits changes that
make the plan substantially approvable is an
additional 19 days. By adding 64 days to July
1, we reach September 2, which is earlier
than September 5, the date that the Depart-
ment notifies the State that the plan is sub-
stantially approvable.)

Example 7. Paragraph (g): A State submits
a plan on April 15 and the Department noti-
fies the State that the plan is not substan-
tially approvable on July 16. The State
makes changes to the plan and submits a
substantially approvable plan on July 30.
The Department had until July 15 to decide
whether the plan was substantially approv-
able because the State was 15 days late in
submitting the plan. The date the State may
begin to obligate funds under the regulatory
deferral is July 29 (based on the 15 day defer-
ral for late submission plus a 14 day deferral
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for the time it took to submit a substan-
tially approvable plan after having received
notice). However, because the Department
was one day late in completing its review of
the plan, the State would get pre-award
costs to cover the period of July 1 through
July 29.

(h) After determining that a State
plan is in substantially approvable
form, the Secretary informs the State
of the date on which it could begin to
obligate funds. Reimbursement for
those obligations is subject to final ap-
proval of the State plan.
(Authority: 20 U.S.C. 1221e-3, 3474, 6511(a) and
31 U.S.C. 6503)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 60 FR
41294, Aug. 11, 1995; 61 FR 14484, Apr. 2, 1996]

§ 76.704 New State plan requirements
that must be addressed in a State
plan.

(a) This section specifies the State
plan requirements that must be ad-
dressed in a State plan if the State
plan requirements established in stat-
utes or regulations change on a date
close to the date that State plans are
due for submission to the Department.

(b)(1) A State plan must meet the fol-
lowing requirements:

(i) Every State plan requirement in
effect three months before the date the
State plan is due to be submitted to
the Department under 34 CFR 76.703;
and

(ii) Every State plan requirement in-
cluded in statutes or regulations that
will be effective on or before the date
that funds become available for obliga-
tion by the Secretary and that have
been signed into law or published in
the FEDERAL REGISTER as final regula-
tions three months before the date the
State plan is due to be submitted to
the Department under 34 CFR 76.703.

(2) If a State plan does not have to
meet a new State plan requirement
under paragraph (b)(1) of this section,
the Secretary takes one of the follow-
ing actions:

(i) Require the State to submit assur-
ances and appropriate documentation
to show that the new requirements are
being followed under the program.

(ii) Extend the date for submission of
State plans and approve pre-award
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costs as necessary to hold the State
harmless.

(3) If the Secretary requires a State
to submit assurances under paragraph
(b)(2) of this section, the State shall in-
corporate changes to the State plan as
soon as possible to comply with the
new requirements. The State shall sub-
mit the necessary changes before the
start of the next obligation period.
(Authority: 20 U.S.C. 1221e-3, 3474, 6511(a) and
31 U.S.C. 6503)

[60 FR 41296, Aug. 11, 1995]

§ 76.707 When obligations are made.
The following table shows when a

State or a subgrantee makes obliga-
tions for various kinds of property and
services.

If the obligation is for The obligation is made

(a) Acquisition of real or per-
sonal property.

(b) Personal services by an
employee of the State or
subgrantee.

(c) Personal services by a
contractor who is not an
employee of the State or
subgrantee.

(d) Performance of work other
than personal services.

(e) Public utility services

(f) Travel
(g) Rental of real or personal

property.
(h) A preagreement cost that

was properly approved by
the State under the cost
principals identified in 34
CFR 74.171 and 80.22..

On the date on which the
State or subgrantee makes
a binding written commit-
ment to acquire the prop-
erty.

When the services are per-
formed.

On the date on which the
State or subgrantee makes
a binding written commit-
ment to obtain the serv-
ices.

On the date on which the
State or subgrantee makes
a binding written commit-
ment to obtain the work.

When the State or sub-
grantee receives the serv-
ices.

When the travel is taken.
When the State or sub-

grantee uses the property.

(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 55 FR
14817, Apr. 18, 1990; 57 FR 30342, July 8, 1992]

§ 76.708 When certain subgrantees may
begin to obligate funds.

(a) If the authorizing statute for a
program requires a State to make sub-
grants on the basis of a formula (see
§ 76.5), the State may not authorize an
applicant for a subgrant to obligate
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funds until the later of the following
two dates:

(1) The date that the State may begin
to obligate funds under § 76.703; or

(2) The date that the applicant sub-
mits its application to the State in
substantially approvable form.

(b) Reimbursement for obligations
under paragraph (a) of this section is
subject to final approval of the applica-
tion.

(c) If the authorizing statute for a
program gives the State discretion to
select subgrantees, the State may not
authorize an applicant for a subgrant
to obligate funds until the subgrant is
made. However, the State may approve
pre-agreement costs in accordance with
the cost principles that are appended
to 34 CFR part 74 (Appendices C-F).
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980. Further redesignated
at 60 FR 41295, Aug. 11, 1995]

§ 76.709 Funds may be obligated dur-
ing a "carryover period."

(a) If a State or a subgrantee does
not obligate all of its grant or . subgrant
funds by the end of the fiscal year for
which Congress appropriated the funds,
it may obligate the remaining funds
during a carryover period of one addi-
tional fiscal year.

(b) The State shall return to the Fed-
eral Government any carryover funds
not obligated by the end of the carry-
over period by the State and its sub-
grantees.

NOTE: This section is based on a provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education Organization Act (DEOA), 20
U.S.C. 3487, provides that except to the ex-
tent inconsistent with the DEOA, the GEPA
"shall apply to functions transferred by this
Act to the extent applicable on the day pre-
ceding the effective date of this Act." Al-
though standardized nomenclature is used in
this section to reflect the creation of the De-
partment of Education, there is no intent to
extend the coverage of the GEPA beyond
that authorized under section 427 or other
applicable law.

(Authority: U.S.C. 1221e-3, 1225(b), and 3474)
[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86296, Dec. 30, 1980. Redesignated at 60 FR
41295, Aug. 11, 1995]
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§ 76.710 Obligations made during a
carryover period are subject to cur-
rent statutes, regulations, and ap-
plications.

A State and a subgrantee shall use
carryover funds in accordance with:

(a) The Federal statutes and regula-
tions that apply to the program and
are in effect for the carryover period;
and

(b) Any State plan, or application for
a subgrant, that the State or sub-
grantee is required to submit for the
carryover period.

NOTE: This section is based on a provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education Organization Act (DEOA), 20
U.S.C. 3487, provides that except to the ex-
tent inconsistent with the DEOA, the GEPA
"shall apply to functions transferred by this
Act to the extent applicable on the day pre-
ceding the effective date of this Act." Al-
though standardized nomenclature is used in
this section to reflect the creation of the De-
partment of Education, there is no intent to
extend the coverage of the GEPA beyond
that authorized under section 427 or other
applicable law.

(Authority: U.S.C. 1221e-3, 1225(b), and 3474)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86296, Dec. 30, 1980. Redesignated at 60 FR
41295, Aug. 11, 1995]

§ 76.711 Requesting funds by CFDA
number.

If a program is listed in the Catalog
of Federal Domestic Assistance
(CFDA), a State, when requesting funds
under the program, shall identify that
program by the CFDA number.
(Authority: 20 U.S.C. 1221e-3, 6511(a), 3474, 31
U.S.C. 6503)

[60 FR 41296, Aug. 11, 1995]

REPORTS

§ 76.720 Financial and performance re-
ports by a State.

(a) This section applies to a State's
reports required under 34 CFR 80.41 (Fi-
nancial reporting) and 34 CFR 80.40
(Monitoring and reporting of program
performance).

(b) A State shall submit these reports
annually, unless the Secretary allows
less frequent reporting.
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(c) However, the Secretary may,
under 34 CFR 80.12 (Special grant or
subgrant conditions for "high-risk"
grantees) or 34 CFR 80.20 (Standards for
financial management systems) require
a State to report more frequently than
annually.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

[57 FR 30342, July 8, 1992]

§ 76.722 A subgrantee makes reports
required by the State.

A State may require a subgrantee to
furnish reports that the State needs to
carry out its responsibilities under the
program.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

RECORDS

§ 76.730 Records related to grant
funds.

A State and a subgrantee shall keep
records that fully show:

(a) The amount of funds under the
grant or subgrant;

(b) How the State or subgrantee uses
the funds;

(c) The total cost of the project;
(d) The share of that cost provided

from other sources; and
(e) Other records to facilitate an ef-

fective audit.
(Approved by the Office of Management and
Budget under control number 1880-0513)

(Authority: 20 U.S.C. 12320

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 53 FR
49143, Dec. 6, 1988]

§ 76.731 Records related to compli-
ance.

A State and a subgrantee shall keep
records to show its compliance with
program requirements.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))
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PRIVACY

§ 76.740 Protection of and access to
student records; student rights in
research, experimental programs,
and testing.

(a) Most records on present or past
students are subject to the require-
ments of section 438 of GEPA and its
implementing regulations under 34
CFR part 99. (Section 438 is the Family
Educational Rights and Privacy Act of
1974.)

(b) Under most programs adminis-
tered by the Secretary, research, ex-
perimentation, and testing are subject
to the requirements of section 439 of
GEPA and its implementing regula-
tions at 34 CFR part 98.
(Authority: 20 U.S.C. 1221e-3, 1232g, 1232h,
3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30342, July 8, 1992]

USE OF FUNDS BY STATES AND
SUBGRANTEES

§ 76.760 More than one program may
assist a single activity.

A State or a subgrantee may use
funds under more than one program to
support different parts of the same
project if the State or subgrantee
meets the following conditions:

(a) The State or subgrantee complies
with the requirements of each program
with respect to the part of the project
assisted with funds under that pro-
gram.

(b) The State or subgrantee has an
accounting system that permits identi-
fication of the costs paid for under
each program.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

* 76.761 Federal funds may pay 100
percent of cost.

A State or a subgrantee may use pro-
gram funds to pay up to 100 percent of
the cost of a project if:

(a) The State or subgrantee is not re-
quired to match the funds; and

(b) The project can be assisted under
the authorizing statute and imple-
menting regulations for the program.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))
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STATE ADMINISTRATIVE
RESPONSIBILITIES

§ 76.770 A State shall have procedures
to ensure compliance.

Each State shall have procedures for
reviewing and approving applications
for subgrants and amendments to those
applications, for providing technical
assistance, for evaluating projects, and
for performing other administrative re-
sponsibilities the State has determined
are necessary to ensure compliance
with applicable statutes and regula-
tions.
(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30342, July 8, 1992]

§ 76.783 State educational agency ac-
tionsubgrantee's opportunity for
a hearing.

(a) A subgrantee may request a hear-
ing if it alleges that any of the follow-
ing actions by the State educational
agency violated a State or Federal
statute or regulation:

(1) Ordering, in accordance with a
final State audit resolution determina-
tion, the repayment of misspent or
misapplied Federal funds; or

(2) Terminating further assistance
for an approved project.

(b) The procedures in § 76.401(d)(2 )-(7)
apply to any request for a hearing
under this section.

NOTE: This section is based on a provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education Organization Act (DEOA), 20
U.S.C. 3487, provides that except to the ex-
tent inconsistent with the DEOA, the GEPA
"shall apply to functions transferred by this
Act to the extent applicable on the day pre-
ceding the effective date of this Act." Al-
though standardized nomenclature is used in
this section to reflect the creation of the De-
partment of Education, there is no intent to
extend the coverage of the GEPA beyond
that authorized under section 427 or other
applicable law.

(Authority: 20 U.S.C. 1231b -2).

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86296, Dec. 30, 1980; 57 FR 30342, July 8, 1992]
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Subpart HWhat Procedures Does
the Secretary Use To Get
Compliance?

§ 76.900 Waiver of regulations prohib-
ited.

(a) No official, agent, or employee of
ED may waive any regulation that ap-
plies to a Department program unless
the regulation specifically provide that
it may be waived.

(b) No act or failure to act by an offi-
cial, agent, or employee of ED can af-
fect the authority of the Secretary to
enforce regulations.
(Authority: 43 Dec. Comp. Gen. 31(1963))

§ 76.901 Office of Administrative Law
Judges.

(a) The Office of Administrative Law
Judges, established under Part E of
GEPA, has the following functions:

(1) Recovery of funds hearings under
section 452 of GEPA.

(2) Withholding hearings under sec-
tion 455 of GEPA.

(3) Cease and desist hearings under
section 456 of GEPA.

(4) Any other proceeding designated
by the Secretary under section 451 of
GEPA.

(b) The regulations of the Office of
Administrative Law Judges are at 34
CFR part 81.
(Authority: 20 U.S.C. 1234)
[57 FR 30342, July 8, 1992]

§ 76.902 Judicial review.
After a hearing by the Secretary, a

State is usually entitledgenerally by
the statute that required the hearing
to judicial review of the Secretary's de-
cision.
(Authority: 20 U.S.C. 1221e-3, 3474, and
6511(a))

§ 76.910 Cooperation with audits.
A grantee or subgrantee shall cooper-

ate with the Secretary and the Comp-
troller General of the United States or
any of their authorized representatives
in the conduct of audits authorized by
Federal law. This cooperation includes
access without unreasonable restric-
tions to records and personnel of the
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grantee or subgrantee for the purpose
of obtaining relevant information.
(Authority: 5 U.S.C. appendix 3, sections
4(a)(1), 4(b)(1)(A), and 6(a)(1); 20 U.S.C. 1221e-
3(a)(1), 12320

[54 FR 21776, May 19, 1989]

PART 77-DEFINITIONS THAT APPLY
TO DEPARTMENT REGULATIONS

77.1 Definitions that apply to all De-
partment programs.

(a) [Reserved]
(b) Unless a statute or regulation

provides otherwise, the following defi-
nitions in part 74 or 80 of this title
apply to the regulations in title 34 of
the Code of Federal Regulations. The
section of part 74 or 80 that contains
the definition is given in parentheses.
Award (§ 74.2)
Contract (includes definition of "Sub-

contract") (§74.2) (§80.3)
Equipment (§ 74.2) (§80.3)
Grant (§ 80.3)
Personal property (§ 74.2)
Project period (§ 74.2)
Real property (§74.2) (§80.3)
Recipient (§ 74.2)
Supplies (§ 74.2) (§ 80.3)

(c) Unless a statute or regulation
provides otherwise, the following defi-
nitions also apply to the regulations in
this title:

Acquisition means taking ownership
of property, receiving the property as a
gift, entering into a lease-purchase ar-
rangement, or leasing the property.
The term includes processing, delivery,
and installation of property.

Applicant means a party requesting a
grant or subgrant under a program of
the Department.

Application means a request for a
grant or subgrant under a program of
the Department.

Budget means that recipient's finan-
cial plan for carrying out the project or
program.

Budget period means an interval of
time into which a project period is di-
vided for budgetary purposes.

Department means the U.S. Depart-
ment of Education.

Director of the Institute of Musuem
Services means the Director of the In-
stitute of Museum Services or an offi-
cer or employee of the Institute of Mu-
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seum Services acting for the Director
under a delegation of authority.

Director of the National Institute of
Education means the Director of the
National Institute of Education or an
officer or employee of the National In-
stitute of Education acting for the Di-
rector under a delegation of authority.

ED means the U.S. Department of
Education.

EDGAR means the Education Depart-
ment General Administrative Regula-
tions (34 CFR parts 74, 75, 76, 77, 79, 80,
81, 82, 85, and 86.)

Elementary school means a day or res-
idential school that provides elemen-
tary education, as determined under
State law.

Facilities means one or more struc-
tures in one or more locations.

Fiscal year means the Federal fiscal
yeara period beginning on October 1
and ending on the following September
30.

GEPA means The General Education
Provisions Act.

Grant period means the period for
which funds have been awarded.

Grantee means the legal entity other
than a Government subject to 34 CFR
part 80 to which a grant is awarded and
which is accountable to the Federal
Government for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the award document. For example, a
grant award document may name as
the grantee one school or campus of a
university. In this case, the granting
agency usually intends, or actually in-
tends, that the named component as-
sume primary or sole responsibility for
administering the grant-assisted
project or program. Nevertheless, the
naming of a component of a legal en-
tity as the grantee in a grant award
document shall not be construed as re-
lieving the whole legal entity from ac-
countability to the Federal Govern-
ment for the use of the funds provided.
(This definition is not intended to af-
fect the eligibility provision of grant
programs in which eligibility is limited
to organizations which may be only
components of a legal entity.) The
term "grantee" does not include any
secondary recipients such as sub-
grantees, contractors, etc., who may
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receive funds from a grantee pursuant
to a grant. The definition of "grantee"
for State, local, and tribal govern-
ments is contained in 34 CFR 80.3.

Local educational agency means:
(a) A public board of education or

other public authority legally con-
stituted within a State for either ad-
ministrative control of or direction of,
or to perform service functions for,
public elementary or secondary schools
in:

(1) A city, county, township, school
district, or other political subdivision
of a State; or

(2) Such combination of school dis-
tricts or counties a State recognizes as
an administrative agency for its public
elementary or secondary schools; or

(b) Any other public institution or
agency that has administrative control
and direction of a public elementary or
secondary school.

(c) As used in 34 CFR parts 400, 408,
525, 526 and 527 (vocational education
programs), the term also includes any
other public institution or agency that
has administrative control and direc-
tion of a vocational education pro-
gram.

Minor remodeling means minor alter-
ations in a previously completed build-
ing. The term also includes the exten-
sion of utility lines, such as water and
electricity, from points beyond the
confines of the space in which the
minor remodeling is undertaken but
within the confines of the previously
completed building. The term does not
include building construction,
stuctural alterations to buildings,
building maintenance, or repairs.

Nonprofit, as applied to an agency, or-
ganization, or institution, means that
it is owned and operated by one or
more corporations or associations
whose net earnings do not benefit, and
cannot lawfully benefit, any private
shareholder or entity.

Nonpublic, as applied to an agency,
organization, or institution, means
that the agency,, organization, or insti-
tution is nonprofit and is not under
Federal or public supervision or con-
trol.

Preschool means the educational level
from a child's birth to the time at
which the State provides elementary
education.
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Private, as applied to an agency, orga-
nization, or institution, means that it
is not under Federal or public super-
vision or control.

Project means the activity described
in an application.

Public, as applied to an agency, orga-
nization, or institution, means that the
agency, organization, or institution is
under the administrative supervision
or control of a government other than
the Federal Government.

Secondary school means a day or resi-
dential school that provides secondary
education as determined under State
law. In the absence of State law, the
Secretary may determine, with respect
to that State, whether the term in-
cludes education beyond the twelfth
grade.

Secretary means the Secretary of the
Department of Education or an official
or employee of the Department acting
for the Secretary under a delegation of
authority.

Service function, with respect to a
local educational agency:

(a) Means an educational service that
is performed by a legal entitysuch as
an intermediate agency:

(1)(i) Whose jurisdiction does not ex-
tend to the whole State; and

(ii) That is authorized to provide con-
sultative, advisory, or educational
services to public elementary or sec-
ondary schools; or

(2) That has regulatory functions
over agencies having administrative
control or direction of public elemen-
tary or secondary schools.

(b) The term does not include a serv-
ice that is performed by a cultural or
educational resource.

State means any of the 50 States, the
Commonwealth of Puerto Rico, the
District of Columbia, Guam, American
Samoa, the Virgin Islands, the North-
ern Mariana Islands, or the Trust Ter-
ritory of the Pacific Islands.

State educational agency means the
State board of education or other agen-
cy or officer primarily responsible for
the supervision of public elementary
and secondary schools in a State. In
the absence of this officer or agency, it
is an officer or agency designated by
the Governor or State law.
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Work of art means an item that is in-
corporated into facilities primarily be-
cause of its aesthetic value.
(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a),
2974(b), and 3474)

[45 FR 22529, Apr. 3, 1980, as amended at 45
FR 37442, June 3, 1980. Redesignated at 45 FR
77368, Nov. 21, 1980, as amended at 45 FR
86298, Dec. 30, 1980; 54 FR 21776, May 19, 1989;
57 FR 30342, July 8, 1992; 59 FR 34739, July 6,
1994]

PART 79--INTERGOVERNMENTAL
REVIEW OF DEPARTMENT OF
EDUCATION PROGRAMS AND
ACTIVITIES

Sec.
79.1 What is the purpose of these regula-

tions?
79.2 What definitions apply to these regula-

tions?
79.3 What programs and activities of the

Department are subject to these regula-
tions?

79.4 What are the Secretary's general re-
sponsibilities under the Order?

79.5 What is the Secretary's obligation with
respect to Federal interagency coordina-
tions?

79.6 What procedures apply to the selection
of programs and activities under these
regulations?

79.7 How does the Secretary communicate
with State and local officials concerning
the Department's programs and activi-
ties?

79.8 How does the Secretary provide States
an opportunity to comment on proposed
Federal financial assistance?

79.9 How does the Secretary receive and re-
spond to comments?

79.10 How does the Secretary make efforts
to accommodate intergovernmental con-
cerns?

79.11 What are the Secretary's obligations
in interstate situations?

79.12 How may a State simplify, consoli-
date, or substitute federally required
State plans?

79.13 [Reserved]
AUTHORITY: 31 U.S.C. 6506; 42 U.S.C. 3334;

and E.O. 12372, unless otherwise noted.
SOURCE: 48 FR 29166, June 24, 1983, unless

otherwise noted.

§ 79.1 What is the purpose of these reg-
ulations?

(a) The regulations in this part im-
plement Executive Order 12372, "Inter-
governmental Review of Federal Pro-
grams," issued July 14, 1982 and amend-
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ed on April 8, 1983. These regulations
also implement applicable provisions of
Section 401 of the Intergovernmental
Cooperation Act of 1968 and Section 204
of the Demonstration Cities and Metro-
politan Development Act of 1966.

(b) These regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on state,
areawide, regional, and local coordina-
tion for review of proposed federal fi-
nancial assistance.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.
(Authority: E.O. 12372)

§ 79.2 What definitions apply to these
regulations?

Department means the U.S. Depart-
ment of Education.

Order means Executive Order 12372,
issued July 14, 1982, amended April 8,
1983, and titled "Intergovernmental Re-
view of Fed6ral Programs."

Secretary means the Secretary of the
U.S. Department of Education or an of-
ficial or employee of the Department
acting for the Secretary under a dele-
gation of authority.

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.
(Authority: E.O. 12372)

§ 79.3 What programs and activities of
the Department are subject to these
regulations?

(a) The Secretary publishes in the
FEDERAL REGISTER a list of the Depart-
ment's programs and activities that
are subject to these regulations and
identifies which of these are subject to
the requirements of section 204 of the
Demonstration Cities and Metropolitan
Development Act.

(b) If a program or activity of the De-
partment that provides Federal finan-
cial assistance does not have imple-
menting regulations, the regulations in
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this part apply to that program or ac-
tivity.

(c) The following programs and ac-
tivities are excluded from coverage
under this part:

(1) Proposed legislation.
(2) Regulation and budget formula-

tion.
(3) National security matters.
(4) Procurement.
(5) Direct payments to individuals.
(6) Financial transfers for which the

Department has no funding discretion
or direct authority to approve specific
sites or projects (e.g., block grants
under Chapter 2 of the Education Con-
solidation and Improvement Act of
1981).

(7) Research and development na-
tional in scope.

(8) Assistance to federally recognized
Indian tribes.

(d) In addition to the programs and
activities excluded in paragraph (c) of
this section, the Secretary may only
exclude a Federal financial assistance
program or activity from coverage
under this part if the program or activ-
ity does not directly affect State or
local governments.
(Authority: E.O. 12372)
[48 FR 29166, June 24, 1983, as amended at 51
FR 20824, June 9, 1986]

§ 79.4 What are the Secretary's general
responsibilities under the Order?

(a) The Secretary provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-
federal funds for, or that would be di-
rectly affected by, proposed federal fi-
nancial assistance from the Depart-
ment.

(b) If a state adopts a process under
the Order to review and coordinate pro-
posed federal financial assistance, the
Secretary, to the extent permitted by
law:

(1) Uses the state process to deter-
mine official views of state and local
elected officials;

(2) Communicates with state and
local elected officials as early in a pro-
gram planning cycle as is reasonably
feasible to explain specific plans and
actions;

(3) Makes efforts to accommodate
state and local elected official's con-
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cerns with proposed federal financial
assistance that are communicated
through the state process;

(4) Allows the states to simplify and
consolidate existing federally required
state plan submissions;

(5) Where state planning and budget-
ing systems are sufficient and where
permitted by law, encourages the sub-
stitution of state plans for federally re-
quired state plans;

(6) Seeks the coordination of views of
affected state and local elected offi-
cials in one state with those of another
state when proposed federal financial
assistance has an impact on interstate
metropolitan urban centers or other
interstate areas; and

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally funded,
which has a limited purpose, and which
is not adequately representative of, or
accountable to, state or local elected
officials.
(Authority: E.O. 12372, Sec. 2)

§ 79.5 What is the Secretary's obliga-
tion with respect to Federal inter-
agency coordination?

The Secretary, to the maximum ex-
tent practicable, consults with and
seeks advice from all other substan-
tially affected federal departments and
agencies in an effort to assure full co-
ordination between such agencies and
the Department regarding programs
and activities covered under these reg-
ulations.
(Authority: E.O. 12372)

§ 79.6 What procedures apply to the se-
lection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with § 79.3 for
intergovernmental review under these
regulations. Each state, before select-
ing programs and activities, shall con-
sult with local elected officials.

(b) Each state that adopts a process
shall notify the Secretary of the De-
partment's programs and activities se-
lected for that process.

(c) A state may notify the Secretary
of changes in its selections at any
time. For each change, the state shall
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submit to the Secretary an assurance
that the state has consulted with local
elected officials regarding the change.
The Department may establish dead-
lines by which states are required to
inform the Secretary of changes in
their program selections.

(d) The Secretary uses a state's proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after
the Secretary is notified of its selec-
tions.
(Authority: E.O. 12372, sec. 2)

§ 79.7 How does the Secretary commu-
nicate with State and local officials
concerning the Department's pro-
grams and activities?

(a) [Reserved]
(b)(1) The Secretary provides notice

to directly affected state, areawide, re-
gional, and local entities in a state of
proposed federal financial assistance if:

(i) The state has not adopted a proc-
ess under the Order; or

(ii) The assistance involves a pro-
gram or activity not selected for the
state process.

(2) This notice may be made by publi-
cation in the FEDERAL REGISTER _or
other means which the Secretary de-
termine appropriate.
(Authority: E.O. 12372, Sec. 2)

§ 79.8 How does the Secretary provide
States an opportunity to comment
on proposed Federal financial as-
sistance?

(a) Except in unusual circumstances,
the Secretary gives State processes or
directly affected State, areawide, re-
gional, and local officials and enti-ties

(1) At least 30 days to comment on
proposed Federal financial assistance
in the form of noncompeting continu-
ation awards; and

(2) At least 60 days to comment on
proposed Federal financial assistance
other than noncompeting continuation
awards.

(b) The Secretary establishes a date
for mailing or hand-delivering com-
ments under paragraph (a) of this sec-
tion using one of the following two pro-
cedures:

(1) If the comments relate to continu-
ation award applications, the Sec-
retary notifies each applicant and each
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State Single Point of Contact (SPOC)
of the date by which SPOC comments
should be submitted.

(2) If the comments relate to applica-
tions for new grants, the Secretary es-
tablishes the date in a notice published
in the FEDERAL REGISTER.

(c) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Department have been delegated.

(d) Applicants for programs and ac-
tivities subject to Section 204 of the
Demonstration Cities and Metropolitan
Act shall allow areawide agencies a 60-
day opportunity for review and com-
ment.
(Authority: E.O. 12372, Sec. 2)

[48 FR 29166, June 24, 1983, as amended at 51
FR 20825, June 9, 1986]

§ 79.9 How does the Secretary receive
and respond to comments?

(a) The Secretary follows the proce-
dure in § 79.10 if:

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
federal agencies, and

(2) That office or official transmits a
State process recommendation, and
identifies it as such, for a program se-
lected under § 79.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from state, areawide, regional, or local
officials and entities if there is no state
process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional, and local officials
and entities may submit comments to
the Department.

(d) If a program or activity is not se-
lected for a state process, state,
areawide, regional, and local officials
and entities may submit comments to
the Department. In addition, if a state
process recommendation for a non-
selected program or activity is trans-
mitted to the Department by the single
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point of contact, the Secretary follows
the procedures of §79.10.

(e) The Secretary considers com-
ments which do not constitute a state
process recommendation submitted
under these regulations and for which
the Secretary is not required to apply
the procedures of § 79.10 of this part, if
those comments are provided by a sin-
gle point of contact, or directly to the
Department by a commenting party.
(Authority: E.O. 12372, Sec. 2)
[48 FR 29166, June 24, 1983, as amended at 51
FR 20825, June 9, 1986]

§ 79.10 How does the Secretary make
efforts to accommodate intergov-
ernmental concerns?

(a) If a state process provides a state
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either:

(1) Accepts the recommendation;
(2) Reaches a mutually agreeable so-

lution with the state process; or
(3) Provides the single point of con-

tact with a written explanation of the
decision in such form as the Secretary
deems appropriate. The Secretary may
also supplement the written expla-
nation by providing the explanation to
the single point of contact by tele-
phone, other telecommunication, or
other means.

(b) In any explanation under para-
graph (a)(3) of this section, the Sec-
retary informs the single point of con-
tact that:

(1) The Department will not imple-
ment its decision for at least ten days
after the single point of contact re-
ceives the explanation; or

(2) The Secretary has reviewed the
decision and determined that, because
of unusual circumstances, the waiting
period of at least ten days is not fea-
sible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of the notification.
(Authority: E.O. 12372, Sec. 2)

{ 79.11 What are the Secretary's obliga-
tions in interstate situations?

(a) The Secretary is responsible for:
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(1) Identifying proposed federal finan-
cial assistance that has an impact on
interstate areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Department's program or activity.

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Department's program or ac-
tivity;

(4) Responding under § 79.10 if the
Secretary receives a recommendation
from a designated areawide agency
transmitted by a single point of con-
tact, in cases in which the review, co-
ordination, and communication with
the Department have been delegated.

(b) In an interstate situation subject
to this section, the Secretary uses the
procedures in § 79.10 if a state process
provides a state process recommenda-
tion to the Department through a sin-
gle point of contact.
(Authority: E.O. 12372, Sec. 2(e))

§ 79.12 How may a State simplify, con-
solidate, or substitute federally re-
quired State plans?

(a) As used in this section:
(1) Simplify means that a state may

develop its own format, choose its own
submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify,
consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Secretary.

(c) The Secretary reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if its contents meet fed-
eral requirements.
(Authority: E.O. 12372, sec. 2)
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§79.13 [Reserved]

PART 80-UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND COOPERATIVE AGREE-
MENTS TO STATE AND LOCAL
GOVERNMENTS

Sec.
80.1
80.2
80.3
80.4
80.5
80.6

Subpart A-General

Purpose and scope of this part.
Scope of subpart.
Definitions.
Applicability.
Effect on other issuances.
Additions and exceptions.

Subpart B-Pre-Award Requirements

80.10 Forms for applying for grants.
80.11 State plans.
80.12 Special grant or subgrant conditions

for "high-risk" grantees.

Subpart C-Post-Award Requirements

FINANCIAL ADMINISTRATION

80.20 Standards for financial management
systems.

80.21 Payment.
80.22 Allowable costs.
80.23 Period of availability of funds.
80.24 Matching or cost sharing.
80.25 Program income.
80.26 Non-Federal audit.

CHANGES, PROPERTY, AND SUBAWARDS

80.30 Changes.
80.31 Real property.
80.32 Equipment.
80.33 Supplies.
80.34 Copyrights.
80.35 Subawards to debarred and suspended

parties.
80.36 Procurement.
80.37 Subgrants.

REPORTS, RECORDS RETENTION, AND
ENFORCEMENT

80.40 Monitoring and reporting program
performance.

80.41 Financial reporting.
80.42 Retention and access requirements for

records.
80.43 Enforcement.
80.44 Termination for convenience.

Subpart D-After-the-Grant Requirements

80.50 Closeout.
80.51 Later disallowances and adjustments.
80.52 Collections of amounts due.
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Subpart E-Entitlement [Reserved]

AUTHORITY: 20 U.S.C. 1221e-3(a)(1) and 3474,
OMB Circular A-102, unless otherwise noted.

SOURCE: 53 FR 8071 and 8087, Mar. 11, 1988,
unless otherwise noted.

Subpart A-General
§ 80.1 Purpose and scope of this part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§ 80.2 Scope of subpart.
This subpart contains general rules

pertaining to this part and procedures
for control of exceptions from this
part.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§ 80.3 Definitions.
As used in this part:
Accrued expenditures mean the

charges incurred by the grantee during
a given period requiring the provision
of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subgrantees, subcontrac-
tors, and other payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required,
such as annuities, insurance claims,
and other benefit payments.

Accrued income means the sum of:
(1) Earnings during a given period

from services performed by the grantee
and goods and other tangible property
delivered to purchasers, and

(2) Amounts becoming owed to the
grantee for which no current services
or performance is required by the
grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
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acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee's regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from programmatic require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means (1) with re-
spect to a grant, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee's cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for grant and subgrant in
this section and except where qualified
by Federal) a procurement contract
under a grant or subgrant, and means a
procurement subcontract under a con-
tract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.
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Expenditure report means:
(1) For nonconstruction grants, the

SF-269 "Financial Status Report" (or
other equivalent report);

(2) For construction grants, the SF-
271 "Outlay Report and Request for Re-
imbursement" (or other equivalent re-
port).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
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awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee's cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency's portion of real property,
equipment or supplies, means the same
percentage as the awarding agency's
portion of the acquiring party's total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
countednot the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
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Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 1937.

(1) The definition of State in this sec-
tion is used for the purpose of deter-
mining the scope of part 80 regulations.
Some program regulations contain dif-
ferent definitions for State based on
program statute eligibility require-
ments.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of grant
in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than equipment as de-
fined in this part.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. Termination does not in-
clude:
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(1) Withdrawal of funds awarded on
the basis of the grantee's underesti-
mate of the unobligated balance in a
prior period;

(2) Withdrawal of the unobligated
balance as of the expiration of a grant;

(3) Refusal to extend a grant or
award additional funds, to make a com-
peting or noncompeting continuation,
renewal, extension, or supplemental
award; or

(4) Voiding of a grant upon deter-
mination that the award was obtained
fraudulently, or was otherwise illegal
or invalid from inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.
(Authority: 20 U.B.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 1988]

§80.4 Applicability.
(a) General. Subparts A through D of

this part apply to all grants and sub-
grants to governments, except where
inconsistent with Federal statutes or
with regulations authorized in accord-
ance with the exception provision of
§ 80.6, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.
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(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States' Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
other than programs administered by
the Secretary of Education under Title
V, Subtitle D, Chapter 2, Section 583
the Secretary's discretionary grant
program) and Titles of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(Section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and Part C of Title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (Title IV-A of the
Act, not including the Work Incentive
Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (Title IV-D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (Title IV-E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (Titles I, X, XIV, and XVI-AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(Title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).
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(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96-422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241-1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration's State Home Per. Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in § 80.4(a)
(3) through (8) are subject to Subpart
E.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§ 80.5 Effect on other issuances.
All other grants administration pro-

visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 80.6.
(Authority: 20 U.S.C. 3474; 0M13 Circular A-
102)

§ 80.6 Additions and exceptions.
(a) For classes of grants and grantees

subject to this part, Federal agencies
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may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by the
Secretary after consultation with
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 1988]

Subpart BPre-Award
Requirements

§ 80.10 Forms for applying for grants.
(a) Scope. (1) This section prescribes

forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project 'basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for 'governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
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extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF-424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

*80.11 State plans.
(a) Scope. The statutes for some pro-

grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, "Intergovernmental Review of
Federal Programs," States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect:
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(1) New or revised Federal statutes or
regulations or

(2) A material change in any State
law, organization, policy, or State
agency operation.
The State will obtain approval for the
amendment and its effective date but
need submit for approval only the
amended portions of the plan.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

80.12 Special grant or subgrant con-
ditions for "high-risk" grantees.

(a) A grantee or subgrantee may be
considered "high risk" if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or
(3) Has a management system which

does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional, more de-
tailed financial reports;

(4) Additional project monitoring;
(5) Requiring the grante or sub-

grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;
(3) The corrective actions which must

be taken before they will be removed
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and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

Subpart CPost-Award
Requirements

FINANCIAL ADMINISTRATION

§80.20 Standards for financial man-
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to:

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following. standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially- assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
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and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees' cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
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preaward review or at any time subse-
quent to award.
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

§ 80.21 Payment.
(a) Scope. This section prescribes the

basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency's pay-
ments to the grantee or subgrantee
will be based on the grantee's or sub-
grantee's actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
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grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee's dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee's actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless

(1) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with § 80.43(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
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opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

80.22 Allowable costs.
(a) Limitation on use of funds. Grant

funds may be used only for:
(1) The allowable costs of the grant-

ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) For each kind of organization,
there is a set of Federal principles for
determining allowable costs. For the
costs of a State, local, or Indian tribal
government, the. Secretary applies the
cost principles in OMB Circular A-87,
as amended on June 9, 1987.

For the costs of a Use the principles in

State, local or Indian tribal
government

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A-
122 as not subject to that
circular.

Educational Institutions.

OMB Circular A-87.

OMB Circular A-122.

OMB Circular A-21.
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For the costs of a Use the principles in-

For-profit organization other 48 CFR part 31. Contract
than a hospital and an or- Cost Principles and Proce-
ganization named In OBM dures, or uniform cost ac-
Circular A-122 as not sub- counting standards that
ject to that circular. comply with cost principles

acceptable to the Federal
agency.

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 1988]

§ 80.23 Period of availability of funds.
(a) General. Where a funding period is

specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF-269). The Federal agency may ex-
tend this deadline at the request of the
grantee.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§ 80.24 Matching or cost sharing.
(a) Basic rule: Costs and contributions

acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
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statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in §80.25, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§80.25(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasibls, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of regu-
lar personnel costs.
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(7) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or contrac-
tor receiving the contribution had to
pay for them, the payments would have
been an indirect costs. Costs sharing or
matching credit for such contributions
shall be given only if the grantee, sub-
grantee, or contractor has established,
along with its regular indirect cost
rate, a special rate for allocating to in-
dividual projects or programs the value
of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for, cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(c) Valuation of donated services (1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee's or sub-
grantee's organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
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an employee in the employee's normal
line of work, the services will be valued
at the employee's regular rate of pay
exclusive of the employee's fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(1) of this section, no
amount may be counted for donated

§ 80.25

land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in § 80.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property's market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

§ 80.25 Program income.
(a) General. Grantees are encouraged

to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
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and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
the grant agreement during the grant
period. "During the grant period" is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See §80.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§80.31 and 80.32.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
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(g) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath-
er than to increase the funds commit-
ted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

*80.26 Non-Federal audit.
(a) Basic Rule. Grantees and sub-

grantees are responsible for obtaining
audits in accordance with the Single
Audit Act Amendments of 1996 (31
U.S.C. 7501-7507) and revised OMB Cir-
cular A-133, "Audits of States, Local
Governments, and Non-Profit Organi-
zations." The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act
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Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $300,000 or more (or other
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A-
110, "Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit organiza-
tions," have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and
governmental organizations) providing
goods and services to State and local
governments are not required to have a
single audit performed. State and local
governments should use their own pro-
cedures to ensure that the contractors
has complied with laws and regulations
affecting the expenditures of Federal
funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, OMB Circular A-133, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee's own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, § 80.36 shall be followed.
(Authority: 20 U.S.C. 1221e-3(a)(1) and 3474,
OMB Circulars A-102, A-128 and A-133)

NOTE: The requirements for non-Federal
audits are contained in the appendix to part
80Audit Requirements for State and Local
Governments.

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 1988; 56 FR 1698,
Jan. 16, 1991; 62 FR 45939, 45943, Aug. 29, 1997]

§ 80.30

CHANGES, PROPERTY, AND SUBAWARDS

§ 80.30 Changes.
(a) General. Grantees and subgrantees

are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.

(b) Relation to cost principles. The ap-
plicable cost principles (see § 80.22) con-
tain requirements for prior approval of
certain types of costs. Except where
waived, those requirements apply to all
grants and subgrants even if para-
graphs (c) through (f) of this section do
not.

(c) Budget changes (1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.

(ii) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy's share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
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fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(1) Any revision of the scope or objec-
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of avail-
ability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Under nonconstruction projects,
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining
the services of a third party to perform
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of § 80.36 but does
not apply to the procurement of equip-
ment, supplies, and general support
services.

(e) Additional prior approval require-
ments. The awarding agency may not
require prior approval for any budget
revision which is not described in para-
graph (c) of this section.

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget
revision will be in the same budget for-
mal the grantee used in its application
and shall be accompanied by a nar-
rative justification for the proposed re-
vision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see § 80.22) may be made by let-
ter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a

change to the grantee's approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency's approval before ap-
proving the subgrantee's request.
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

§ 80.31 Real property.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to real property acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur-
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.

(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:

(1) Retention of title. Retain title after
compensating the awarding agency.
The amount paid to the awarding agen-
cy will be computed by applying the
awarding agency's percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2) Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen-
cy will be calculated by applying the
awarding agency's percentage of par-
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea-
sonable selling and fixing-up expenses.
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If the grant is still active, the net pro-
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
party designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee's percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

(d) The provisions of paragraph (c) of
this section do not apply to disaster as-
sistance under 20 U.S.C. 241-1(b)-(c) and
the construction provisions of the Im-
pact Aid Program, 20 U.S.C. 631-647.
(Authority: 20 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 19881

§ 80.32 Equipment.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c) through (e) of
this section.

(c) Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur-
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
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the projects or program for which it
was originally acquired. First pref-
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3) Notwithstanding the encourage-
ment in §80.25(a) to earn program in-
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa-
nies that provide equivalent services,
unless specifically permitted or con-
templated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part with grant
funds, until disposition takes place
will, as a minimum, meet the following
requirements:

(1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
date of disposal and sale price of the
property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.
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(e) Disposition. When original or re-
placement equipment acquired under a
grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre-
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(1) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency.

(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have a right to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency's
share of the equipment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.

(f) Federal equipment. In the event a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will man-
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list-
ing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(g) Right to transfer title. The Federal
awarding agency may reserve the right
to transfer title to the Federal Govern-
ment or a third part named by the
awarding agency when such a third
party is otherwise eligible under exist-
ing statutes. Such transfers shall be
subject to the following standards:

(1) The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

(2) The Federal awarding agency
shall issue disposition instruction
within 120 calendar days after the end
of the 'Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120
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calendar-day period the grantee shall
follow § 80.32(e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value
of the property.

(h) The provisions of paragraphs (c),
(d), (e), and (g) of this section do not
apply to disaster assistance under 20
U.S.C. 241-1(b)-(c) and the construction
provisions of the Impact Aid Program,
20 U.S.C. 631-647.

(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 1988; 53 FR 49143,
Dec. 6, 1988]

* 80.33 Supplies.
(a) Title. Title to supplies acquired

under a grant or subgrant will vest,
upon acquisition, in the grantee or sub-
grantee respectively.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§ 80.34 Copyrights.
The Federal awarding agency re-

serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)
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§ 80.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, "Debarment and Suspen-:
sion."
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

80.36 Procurement.
(a) States. When procuring property

and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,
(ii) Any member of his immediate

family,
(iii) His or her partner, or
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(iv) An organization which employs,
or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
grantee's or subgrantee's officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee's and subgrantee's officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an analy-
sis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.
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(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only:

(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
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tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee's or sub-
grantee's protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of § 80.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a "brand name"
product instead of allowing "an equal"
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
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service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those mini-
mum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a "brand name
or equal" description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be 101 -
lowed(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (formal
advertising). Bids are publicly solicited
and a firm-fixed-price contract (lump
sum or unit price) is awarded to the re-
sponsible bidder whose bid, conforming
with all the material terms and condi-
tions of the invitation for bids, is the
lowest in price. The sealed bid method
is the preferred method for procuring
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construction, if the conditions in
§ 80.36(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the follow-
ing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi-
cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive propos-
als. The technique of competitive pro-
posals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(1) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
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response to publicized requests for pro-
posals shall be honored to the maxi-
mum extent practical;

(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors'
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.
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(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for
pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women's business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women's business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:
(i) Placing qualified small and minor-

ity businesses and women's business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women's business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit maxi-
mum participation by small and minor-
ity business, and women's business en-
terprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women's busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
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competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
complexity of the work to be per-
formed, the risk borne by the contrac-
tor, the contractor's investment, the
amount of subcontracting, the quality
of its record of past performance, and
industry profit rates in the surround-
ing geographical area for similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see § 80.22).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.
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(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for propos-
als or invitations for bids, independent
cost estimates, etc. when:

(i) A grantee's or subgrantee's pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
Or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a "brand
name" product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a regu-
lar basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency's right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as



§80.36

being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency's
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The "bid guarantee" shall consist of a
firm commitment such as a bid bond,
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A "performance bond" is
one executed in connection with a con-
tract to secure fulfillment of all the
contractor's obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A "payment bond" is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract.

(i) Contract provisions. A grantee's
and subgrantee's contracts must con-
tain provisions in paragraph (1) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
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grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled
"Equal Employment Opportunity," as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
"Anti-Kickback" Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR part 3). (All con-
tracts and subgrants for construction
or repair)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a-7) as supple-
mented by Department of Labor regu-
lations (29 CFR part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-330)
as supplemented by Department of
Labor regulations (29 CFR part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent. rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(9) Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
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of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.

(12) Compliance with all applicable
standards, orders, or requirements
issued under section 306 of the Clean
Air Act (42 U.S.C. 1857(h)), section 508
of the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
Energy Policy and Conservation Act
(Pub. L. 94-163, 89 Stat. 871).
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988; 60 FR 19639,
19643, Apr. 19, 1995]

§ 80.37 Subgrants.
(a) States. States shall follow state

law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with §80.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin-

§ 80.40

istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 80.10;
(2) Section 80.11;
(3) The letter-of-credit procedures

specified in Treasury Regulations at 31
CFR part 205, cited in § 80.21; and

(4) Section 80.50.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

REPORTS, RECORDS RETENTION, AND
ENFORCEMENT

§ 80.40 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
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agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(ii) The reasons for slippage if estab-
lished objectives were not met.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance
reports only when considered nec-
essary, and never more frequently than
quarterly.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates which have
significant impact . upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; 0M33 Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 8, 1988]

§ 80.41 Financial reporting.
(a) General. (1) Except as provided in

paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (e)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for:

(1) Submitting financial reports to
Federal agencies, or

(ii) Requesting advances or reim-
bursements when letters of credit are
not used.

(2) Grantees need not apply the forms
prescribed in this section in dealing
with their subgrantees. - However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow all applica-
ble standard and supplemental Federal
agency instructions approved by OMB
to the extend required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in
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paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.

(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with §80.41(e)(2)(iii).

(2) Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee's accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub-
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
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annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.

(c) Federal Cash Transactions Report
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
"Remarks" section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days' needs
in the hands of their subgrantees or
contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month.

(d) Request for advance or reimburse-
ment(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are
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made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under nonconstruction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in §80.41(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs(1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
may, however, prescribe the Request
for Advance or Reimbursement form,
specified in § 80.41(d), instead of this
form.

(ii) The frequency for submitting re-
imbursement requests is treated in
§ 80.41(b)(3).

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by § 80.41(b)
(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in § 80.41(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in § 80.41(b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construe-
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tion Programs shall be governed by
§80.41(b)(2).

(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

§80.42 Retention and access require-
ments for records.

(a) Applicability. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§ 80.36(i)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records
must be retained for three years from
the starting date specified in paragraph
(c) of this section.

(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later.

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency, the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.
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(4) A recipient that receives funds
under a program subject to 20 U.S.C.
1232f (section 437 of the General Edu-
cation Provisions Act) shall retain
records for a minimum of five years
after the starting date specified in
paragraph (c) of this section.

(c) Starting date of retention period(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year's records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
starts from the end of the grantee's fis-
cal year in which the income is earned.

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(i) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
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supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(e) Access to records(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States, or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Expiration of right of access. The
rights of access in this section must
not be limited to the required reten-
tion period but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
Unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8072, Mar. 11, 1988; 53 FR 49143,
Dec. 6, 1988]

* 80.43 Enforcement.
(a) Remedies for noncompliance. If a

grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award,
or elsewhere, the awarding agency may
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take one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee's or subgrantee's program,

(4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-
peal, or other administrative proceed-
ing to which the grantee or subgrantee
is entitled under any statute or regula-
tion applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case of a termination, are
noncancellable, and,

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude grantee or subgrantee from
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being subject to "Debarment and Sus-
pension" under E.O. 12549 (see § 80.35).
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§80.44

§ 80.44 Termination for convenience.
Except as provided in § 80.43 awards

may be terminated in whole or in part
only as follows:

(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
poses for which the award was made,
the awarding agency may terminate
the award in its entirety under either
§ 80.43 or paragraph (a) of this section.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

Subpart DAfter-the-Grant
Requirements

§ 80.50 Closeout.
(a) General. The Federal agency will

close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee, Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

(2) Financial Status Report (SF 269)
or Outlay Report and Request for Re-
imbursement for Construction Pro-
grams (SF-271) (as applicable).
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(3) Final request for payment (SF-
270) (if applicable).

(4) Invention disclosure (if applica-
ble).

(5) Federally-owned property report. In
accordance with §80.32(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.
(Approved by the Office of Management and
Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 49143, Dec. 6, 1988]

§ 80.51 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect:

(a) The Federal agency's right to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee's obligation to return
any funds due as a result of later re-
funds, corrections, or other trans-
actions;

(c) Records retention as required in
§80.42;

(d) Property management require-
ments in §§80.31 and 80.32; and

(e) Audit requirements in § 80.26.
(Authority: 20 U.S.C. 3474; OMB Circular A-
102)

§ 80.52 Collection of amounts due.
(a) Any funds paid to a grantee in ex-

cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
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ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.
(b) Except where otherwise provided

by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal.

Subpart E-Entitlement [Reserved]
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81.38 Consideration of an application for re-
view.

81.39 Submission of evidence.
81.40 Burden of proof.
81.41 Initial decision.
81.42 Petition for review of initial decision.
81.43 Review by the Secretary.
81.44 Final decision of the Department.
81.45 Collection of claims.
APPENDIX TO PART 81ILLUSTRATIONS OF

PROPORTIONALITY

AuTRoRrTY: 20 U.S.C. 1221e-3, 1234-1234i,
and 3474(a), unless otherwise noted.

SOURCE: 54 FR 19512, May 5, 1989, unless
otherwise noted.

Subpart AGeneral Provisions
§8L1 Purpose.

The regulations in this part govern
the enforcement of legal requirements
under applicable programs adminis-
tered by the Department of Education
and implement Part E of the General
Education Provisions Act (GEPA).
(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), and
3474(a))

§ 81.2 Definitions.
The following definitions apply to

the terms used in this part:
Administrative Law Judge (ALJ)

means a judge appointed by the Sec-
retary in accordance with section 451
(b) and (c) of GEPA.

Applicable program means any pro-
gram for which the Secretary of Edu-
cation has administrative responsibil-
ity, except a program authorized by

(a) The Higher Education Act of 1965,
as amended;

(b) The Act of September 30, 1950
(Pub. L. 874, 81st Congress), as amend-
ed; or

(c) The Act of September 23, 1950
(Pub. L. 815, 81st Congress), as amend-
ed.

Department means the United States
Department of Education.

Disallowance decision means the deci-
sion of an authorized Departmental of-
ficial that a recipient must return
funds because it made an expenditure
of funds that was not allowable or oth-
erwise failed to discharge its obligation
to account properly for funds. Such a
decision, referred to as a "preliminary
departmental decision" in section 452

of GEPA, is subject to review by the
Office of Administrative Law Judges.

Party means either of the following:
(a) A recipient that appeals a deci-

sion.
(b) An authorized Departmental offi-

cial who issues a decision that is ap-
pealed.

Recipient means the recipient of a
grant or cooperative agreement under
an applicable program.

Secretary means the Secretary of the
Department of Education or an official
or employee of the Department acting
for the Secretary under a delegation of
authority.
(Authority: 20 U.S.C. 1221e-3, 1234 (b), (c), and
(0(1), 1234a(a)(1), 12341, and 3474(a))

[54 FR 19512, May 5, 1989, as amended at 58
FR 43473, Aug. 16, 1993]

* 81.3 Jurisdiction of the Office of Ad-
ministrative Law Judges.

(a) The Office of Administrative Law
Judges (OALJ) established under sec-
tion 451(a) of GEPA has jurisdiction to
conduct the following proceedings con-
cerning an applicable program:

(1) Hearings for recovery of funds.
(2) Withholding hearings.
(3) Cease and desist hearings.
(b) The OALJ also has jurisdiction to

conduct other proceedings designated
by the Secretary. If a proceeding or
class of proceedings is so designated,
the Department publishes a notice of
the designation in the FEDERAL REG-
ISTER.

(Authority: 5 U.S.C. 554, 20 U.S.C. 1234(a))

* 81.4 Membership and assignment to
cases.

(a) The Secretary appoints Adminis-
trative Law Judges as members of the
OALJ.

(b) The Secretary appoints one of the
members of the OALJ to be the chief
judge. The chief judge is responsible for
the efficient and effective administra-
tion of the OALJ.

(c) The chief judge assigns an. ALJ to
each case or class of cases within the
jurisdiction of the OALJ.
(Authority: 20 U.S.C. 1221e-3, 1234 (b) and (c),
and 3474(a))

121 129



Office of the Secretary, Education

§ 81.5 Authority and responsibility of
an Administrative Law Judge.

(a) An ALJ assigned to a case con-
ducts a hearing on the record. The ALJ
regulates the course of the proceedings
and the conduct of the parties to en-
sure a fair, expeditious, and economi-
cal resolution of the case in accordance
with applicable law.

(b) An ALJ is bound by all applicable
statutes and regulations and may nei-
ther waive them nor rule them invalid.

(c) An ALJ is disqualified in any case
in which the ALJ has a substantial in-
terest, has been of counsel, is or has
been a material witness, or is so relat-
ed to or connected with any party or
the party's attorney as to make it im-
proper for the ALJ to be assigned to
the case.

(d)(1) An ALJ may disqualify himself
or herself at any time on the basis of
the standards in paragraph (c) of this
section.

(2) A party may file a motion to dis-
qualify an ALJ under the standards in
paragraph (c) of this section. A motion
to disqualify must be accompanied by
an affidavit that meets the require-
ments of 5 U.S.C. 556(b). Upon the filing
of such a motion and affidavit, the ALJ
decides the disqualification matter be-
fore proceeding further with the case.
(Authority: 5 U.S.C. 556(b); 20 U.S.C. 1221e-3,
1234 (d), (f)(1) and (g)(1), and 3474(a))

* 81.6 Rearing on the record.
(a) A hearing on the record is a proc-

ess for the orderly presentation of evi-
dence and arguments by the parties.

(b) Except as otherwise provided in
this part or in a notice of designation
under § 81.3(b), an ALJ conducts the
hearing entirely on the basis of briefs
and other written submissions unless

(1) The ALJ determines, after review-
ing all appropriate submissions, that
an evidentiary hearing is needed to re-
solve a material factual issue in dis-
pute; or

(2) The ALJ determines, after review-
ing all appropriate submissions, that
oral argument is needed to clarify the
issues in the case.

(c) At a party's request, the ALJ
shall confer with the parties in person
or by conference telephone call before

179-130 0 -98 -8
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determining whether an evidentiary
hearing or an oral argument is needed.
Authority: 5 U.S.C. 556(d); 20 U.S.C. 1221e-3,
1234(f)(1), and 3474)

§ 81.7 Non-party participation.
(a) A person or organization, other

than a party, that wishes to partici-
pate in a case shall file an application
to participate with the ALJ assigned to
the case. The application must

(1) Identify the case in which partici-
pation is sought;

(2) State how the applicant's interest
relates to the case;

(3) State how the applicant's partici-
pation would aid in the disposition of
the case; and

(4) State how the applicant seeks to
participate.

(b) The ALJ may permit an applicant
to participate if the ALJ determines
that the applicant's participation

(1) Will aid in the disposition of the
case;

(2) Will not unduly delay the proceed-
ings; and

(3) Will not prejudice the adjudica-
tion of the parties' rights.

(c) If the ALJ permits an applicant to
participate, the ALJ permits the appli-
cant to file briefs.

(d)(1) In addition to the participation
described in paragraph (c) of this sec-
tion, the ALJ may permit the appli-
cant to participate in any or all of the
following ways:

(1) Submit documentary evidence.
(ii) Participate in an evidentiary

hearing afforded the parties.
(iii) Participate in an oral argument

afforded the parties.
(2) The ALJ may place appropriate

limits on an applicant's participation
to ensure the efficient conduct of the
proceedings.

(e) A non-party participant shall
comply with the requirements for par-
ties in § 81.11 and § 81.12.

(Authority: 20 U S C 1221e-3, 1234(f)(1), and
3474(a))

§ 81.8 Representation.
A party to, or other participant in, a

case may be represented by counsel.
(Authority: 20 U.S.C. 1221e-3, 1234(0(1), and
3474(a))
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81.9 Location of proceedings.
(a) An ALJ may hold conferences of

the parties in person or by conference
telephone call.

(b) Any conference, hearing, argu-
ment, or other proceeding at which the
parties are required to appear in person
is held in the Washington, DC metro-
politan area unless the ALJ determines
that the convenience and necessity of
the parties or their representatives re-
quires that it be held elsewhere.
(Authority: 5 U.S.C. 554(b); 20 U.S.C. 1221e-3,
1234(f)(1), and 3474(a))

* 81.10 Ex parte communications.
A party to, or other participant in, a

case may not communicate with an
ALJ on any fact in issue in the case or
on any matter relevant to the merits of
the case unless the parties are given
notice and an opportunity to partici-
pate.
(Authority: 5 U.S.C. 554(d)(1), 557(d)(1)(A); 20
U.S.C. 1221e-3, 1234(f)(1), and 3474(a))

81.11 Motions.
(a) To obtain an order or a ruling

from an ALJ, a party shall make a mo-
tion to the ALJ.

(b) Except for a request for an exten-
sion of time, a motion must be made in
writing unless the parties appear in
person or participate in a conference
telephone call. The ALJ may require a
party to reduce an oral motion to writ-
ing.

(c) If a party files a motion, the party
shall serve a copy of the motion on the
other party on the filing date by hand-
delivery or by mail. If agreed upon by
the parties, service of the motion may
be made upon the other party by fac-
simile transmission.

(d) Except for a request for an exten-
sion of time, the ALJ may not grant a
party's written motion without the
consent of the other party unless the
other party has had at least 21 days
from the date of service of the motion
to respond. However, the ALJ may
deny a motion without awaiting a re-
sponse.

(e) The date of service of a motion is
determined by the standards for deter-
mining a filing date in § 81.12(d).
(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), and
3474(a))

[54 FR 19512, May 5, 1989, as amended at 57
FR 56795, Nov. 30, 1992]

* 81.12 Filing requirements.
(a) Any written submission to an

ALJ or the OALJ under this part must
be filed by hand-delivery, by mail, or
by facsimile transmission. The Sec-
retary discourages the use of facsimile
transmission for documents longer
than five pages.

(b) If a party files a brief or other
document with an ALJ or the OALJ,
the party shall serve a copy of the filed
material on the other party on the fil-
ing date by hand-delivery or by mail. If
agreed upon by the parties, service of a
document may be made upon the other
party by facsimile transmission.

(c) Any written submission to an ALJ
or the OALJ must be accompanied by a
statement certifying the date that the
filed material was filed and served on
the other party.

(d)(1) The filing date for a written
submission to an ALJ or the OALJ is
the date the document is

(i) Hand-delivered;
(ii) Mailed; or
(iii) Sent by facsimile transmission.
(2) If a scheduled filing date falls on

a Saturday, Sunday, or Federal holi-
day, the filing deadline is the next
business day.

(e) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(f) If a document is filed by facsimile
transmission, a follow-up hard copy
must be filed by hand-delivery or by
mail within a reasonable period of
time.
(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), and
3474(a))

[54 FR 19512, May 5, 1989, as amended at 57
FR 56795, Nov. 30, 1992]
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§ 81.13 Mediation.
(a) Voluntary mediation is available

for proceedings that are pending before
the OALJ.

(b) A mediator must be independent
of, and agreed to by, the parties to the
case.

(c) A party may request mediation by
filing a motion with the ALJ assigned
to the case. The OALJ arranges for a
mediator if the parties to the case
agree to mediation.

(d) A party may terminate mediation
at any time. Mediation is limited to 120
days unless the mediator informs the
ALJ that

(1) The parties are likely to resolve
some or all of the dispute; and

(2) An extension of time will facili-
tate an agreement.

(e) The ALJ stays the proceedings
during mediation.

(0(1) Evidence of conduct or state-
ments made during mediation is not
admissible in any proceeding under
this part. However, evidence that is
otherwise discoverable may not be ex-
cluded merely because it was presented
during mediation.

(2) A mediator may not disclose, in
any proceeding under this part, infor-
mation acquired as a part of his or her
official mediation duties that relates
to any fact in issue in the case or any
matter relevant to the merits of the
case.
(Authority: 20 U.S.C. 1221e-3, 1234 (f)(1) and
(h), and 3474(a))

§ 81.14 Settlement negotiations.
(a) If the parties to a case file a joint

motion requesting a stay of the pro-
ceedings for settlement negotiations,
or for approval of a settlement agree-
ment, the ALJ may grant a stay of the
proceedings upon a finding of good
cause.

(b) Evidence of conduct or state-
ments made during Settlement negotia-
tions is not admissible in any proceed-
ing under this part. However, evidence
that is otherwise discoverable may not
be excluded merely because it was pre-
sented during settlement negotiations.

(c) The parties may not disclose the
contents of settlement negotiations to
the ALJ. If the parties enter into a set-
tlement agreement and file a joint mo-

tion to dismiss the
grants the motion.
(Authority: 20 U.S.C.
1234(0(1), and 3474(a))

[54 FR 19512, May 5, 1989,
FR 43473, Aug. 16, 1993]

case, the ALJ

554(c)(1), 1221e-3,

as amended at 58

§ 81.15 Evidence.
(a) The Federal Rules of Evidence do

not apply to proceedings under this
part. However, the ALJ accepts only
evidence that is

(1) Relevant;
(2) Material;
(3) Not unduly repetitious; and
(4) Not inadmissible under § 81.13 or

§81.14.
(b) The ALJ may take official notice

of facts that are generally known or
capable of accurate and ready deter-
mination by resort to sources whose
accuracy cannot reasonably be ques-
tioned.
(Authority: 5 U.S.C. 556 (d) and (e); 20 U.S.C.
1221e-3, 1234(0(1), and 3474(a))

§ 81.16 Discovery.
(a) The parties to a case are encour-

aged to exchange relevant documents
and information voluntarily.

(b) The ALJ, at a party's request,
may order compulsory discovery de-
scribed in paragraph (c) of this section
if the ALJ determines that

(1) The order is necessary to secure a
fair, expeditious, and economical reso-
lution of the case;

(2) The discovery requested is likely
to elicit relevant information with re-
spect to an issue in the case;

(3) The discovery request was not
made primarily for the purposes of
delay or harassment; and

(4) The order would serve the ends of
justice.

(c) If a compulsory discovery is per-
missible under paragraph (b) of this
section, the ALJ may order a party to
do one or more of the following:

(1) Make relevant documents avail-
able for inspection and copying by the
party making the request.

(2) Answer written interrogatories
that inquire into relevant matters.

(3) Have depositions taken.
(d) The ALJ may issue a subpoena to

enforce an order described in this sec-
tion and may apply to the appropriate
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court of the United States to enforce
the subpoena.

(e) The ALJ may not compel the dis-
covery of information that is legally
privileged.

(0(1) The ALJ limits the period for
discovery to not more than 90 days but
may grant an extension for good cause.

(2) At a party's request, the ALJ may
set a specific schedule for discovery.
(Authority: 20 U.S.C. 1234(0(1) and (g))

§ 81.17 Privileges.
The privilege of a person or govern-

mental organization not to produce
documents or provide information in a
proceeding under this part is governed
by the principles of common law as in-
terpreted by the courts of the United
States.
(Authority: 20 U.S.C. 1221e-3, 1234(0(1), and
3474(a))

§81.18 The record.
(a) The ALJ arranges for any evi-

dentiary hearing or oral argument to
be recorded and transcribed and makes
the transcript available to the parties.
Transcripts are made available to non-
Departmental parties at a cost not to
exceed the actual cost of duplication.

(b) The record of a hearing on the
record consists of

(1) All papers filed in the proceeding;
(2) Documentary evidence admitted

by the ALJ;
(3) The transcript of any evidentiary

hearing or oral argument; and
(4) Rulings, orders, and subpoenas

issued by the ALJ.
(Authority: 5 U.S.C. 556(e), 557(c); 20 U.S.C.
1221e-3(a)(1), 1234(0(1), 3474(a))

[54 FR 19512, May 5, 1989, as amended at 58
FR 43473, Aug. 16, 1993]

§ 81.19 Costs and fees of parties.
The Equal Access to Justice Act, 5

U.S.C. 504, applies by its terms to pro-
ceedings under this part. Regulations
under that statute are in 34 CFR part
21.

(Authority: 20 U.S.C. 1221e-3, 1234(0(1), and
3474(a))

34 CFR Subtitle A (7-1-98 Edition)

§ 81.20 Interlocutory appeals to the
Secretary from rulings of an ALJ.

(a) A ruling by an ALJ may not be
appealed to the Secretary until the
issuance of an initial decision, except
that the Secretary may, at any time
prior to the issuance of an initial deci-
sion, grant review of a ruling upon ei-
ther an ALJ's certification of the rul-
ing to the Secretary for review, or the
filing of a petition seeking review of an
interim ruling by one or both of the
parties, if

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(2) The immediate resolution of the
question will materially advance the
final disposition of the proceeding or
subsequent review will be an inad-
equate remedy.

(b)(1) A petition for interlocutory re-
view of an interim ruling must include
the following:

(1) A brief statement of the facts nec-
essary to an understanding of the issue
on which review is sought.

(ii) A statement of the issue.
(iii) A statement of the reasons show-

ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the
case, or why subsequent review will be
an inadequate remedy.

(2) A petition may not exceed ten
pages, double-spaced, and must be ac-
companied by a copy of the ruling and
any findings and opinions relating to
the ruling. The petition must be filed
with the Office of Hearings and Ap-
peals, which immediately forwards the
petition to the Office of the Secretary.

(c) A copy of the petition must be
provided to the ALJ at the time the pe-
tition is filed under paragraph (b)(2) of
this section, and a copy of a petition or
any certification must be served upon
the parties by certified mail, return re-
ceipt requested. The petition or certifi-
cation must reflect that service.

(d) If a party files a petition under
this section, the ALJ may state to the
Secretary a view as to whether review
is appropriate or inappropriate by sub-
mitting a brief statement addressing
the party's petition within 10 days of
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the ALJ's receipt of the petition for in-
terlocutory review. A copy of the state-
ment must be served on all parties by
certified mail, return receipt re-
quested.

(e)(1) A party's response, if any, to a
petition or certification for interlocu-
tory review must be filed within seven
days after service of the petition or
certification, and may not exceed ten
pages, double-spaced, in length. A copy
of the response must be filed with the
ALJ by hand delivery, by regular mail,
or by facsimile transmission.

(2) A party shall serve a copy of its
response on all parties on the filing
date by hand-delivery or regular mail.
If agreed upon by the parties, service of
a copy of the response may be made
upon the other parties by facsimile
transmission.

(f) The filing of a request for inter-
locutory review does not automatically
stay the proceedings. Rather, a stay
during consideration of a petition for
review may be granted by the ALJ if
the ALJ has certified or stated to the
Secretary that review of the ruling is
appropriate. The Secretary may order
a stay of proceedings at any time after
the filing of a request for interlocutory
review.

(g) The Secretary notifies the parties
if a petition or certification for inter-
locutory review is accepted, and may
provide the parties a reasonable time
within which to submit written argu-
ment or other existing material in the
administrative record with regard to
the merit of the petition or certifi-
cation.

(h) If the Secretary takes no action
on a request for interlocutory review
within 15 days of receipt of it, the re-
quest is deemed to be denied.

(i) The Secretary may affirm, mod-
ify, set aside, or remand the ALJ's rul-
ing.
(Authority: 5 U.S.C. 557(b); 20 U.S.C.
1234(f)(1))

[58 FR 43473, Aug. 16, 1993]

Subpart BHearings (or Recovery
of Funds

§ 81.30 Basis for recovery of funds.
(a) Subject to the provisions of § 81.31,

an authorized Departmental official re-

§ 81.32

quires a recipient to return funds to
the Department if

(1) The recipient made an unallow-
able expenditure of funds under a grant
or cooperative agreement; or

(2) The recipient otherwise failed to
discharge its obligation to account
properly for funds under a grant or co-
operative agreement.

(b) An authoriZed Departmental
offcial may base a decision to require a
recipient to return funds upon an audit
report, an investigative report, a mon-
itoring report, or any other evidence.
(Authority: 20 U.S.C. 1234a(a) (1) and (2))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, Aug. 16, 1993]

§ 81.31 Measure of recovery.
A recipient that made an unallowable

expenditure or otherwise failed to dis-
charge its obligation to account prop-
erly for funds shall return an amountthat

(a) Meets the standards for propor-
tionality in § 81.32;

(b) In the case of a State or local edu-
cational agency, excludes any amount
attributable to mitigating cir-
cumstances under the standards in
§ 81.23; and

(c) Excludes any amount expended in
a manner not authorized by law more
than five years before the recipient re-
ceived the notice of a disallowance de-
cision under § 81.34.

(Authority: 20 U.S.C. 1221e-3, 1234(f)(1),
1234a(k), 1234b (a) and (b), and 3474(a))

[54 FR 19512, May 5, 1989; 54 FR 21622, May 19,
1989. Redesignated and amended at 58 FR
43473, Aug. 16, 1993]

§ 81.32 Proportionality.
(a)(1) A recipient that made an unal-

lowable expenditure or otherwise failed
to account properly for funds shall re-
turn an amount that is proportional to
the extent of the harm its violation
caused to an identifiable Federal inter-
est associated with the program under
which it received the grant or coopera-
tive agreement.

(2) An identifiable Federal interest
under paragraph (a)(1) of this section
includes, but is not limited to, the fol-
lowing:

(1) Serving only eligible beneficiaries.
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(ii) Providing only authorized serv-
ices or benefits.

(iii) Complying with expenditure re-
quirements and conditions, such as set-
aside, excess cost, maintenance of ef-
fort, comparability, supplement-not-
supplant, and matching requirements.

(iv) Preserving the integrity of plan-
ning, application, recordkeeping, and
reporting requirements.

(v) Maintaining accountability for
the use of funds.

(b) The appendix to this part con-
tains examples that illustrate how the
standards for proportionality apply.
The examples present hypothetical
cases and do not represent interpreta-
tions of any actual program statute or
regulation.
(Authority: 20 U.S.C. 1221e-3, 1234(f)(1),
1234b(a), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated at 58
FR 43473, Aug. 16, 1993]

§ 61.33 Mitigating circumstances.
(a) A recipient that is a State or

local educational agency and that has
made an unallowable expenditure or
otherwise failed to account properly
for funds is not required to return any
amount that is attributable to the
mitigating circumstances described in
paragraph (b), (c), or (d) of this section.

(b) Mitigating circumstances exist if
it would be unjust to compel the recov-
ery of funds because the recipient's vio-
lation was caused by erroneous written
guidance from the department. To
prove mitigating circumstances under
this paragraph, the recipient shall
prove that

(1) The guidance was provided in re-
sponse to a specific written request
from the recipient that was submitted
to the Department at the address pro-
vided by notice published in the FED-
ERAL REGISTER under this section;

(2) The guidance was provided by a
Departmental official authorized to
provide the guidance, as described by
that notice;

(3) The recipient actually relied on
the guidance as the basis for the con-
duct that constituted the violation;
and

(4) The recipient's reliance on the
guidance was reasonable.

(c) Mitigating circumstances exist if
it would be unjust to compel the recov-

34 CFR Subtitle A (7-1-98 Edition)

ery of funds because the recipient's vio-
lation was caused by the Department's
failure to provide timely guidance. To
prove mitigating circumstances under
this paragraph, the recipient shall
prove that

(1) The recipient in good faith sub-
mitted a written request for guidance
with respect to the legality of a pro-
posed expenditure or practice;

(2) The request was submitted to the
Department at the address provided by
notice published in the FEDERAL REG-
ISTER under this section;

(3) The request
(1) Accurately described the proposed

expenditure or practice; and
(ii) Included the facts necessary for

the Department's determination of its
legality;

(4) The request contained the certifi-
cation of the chief legal officer of the
appropriate State educational agency
that the officer

(i) Examined the proposed expendi-
ture or practice; and

(ii) Believed it was permissible under
State and Federal law applicable at the
time of the certification;

(5) The recipient reasonably believed
the proposed expenditure or practice
was permissible under State and Fed-
eral law applicable at the time it sub-
mitted the request to the Department;

(6) No Departmental official author-
ized to provide the requested guidance
responded to the request within 90 days
of its receipt by the Department; and

(7) The recipient made the proposed
expenditure or engaged in the proposed
practice after the expiration of the 90-
day period.

(d) Mitigating circumstances exist if
it would be unjust to compel the recov-
ery of funds because the recipient's vio-
lation was caused by the recipient's
compliance with a judicial decree from
a court of competent jurisdiction. To
prove mitigating circumstances under
this paragraph, the recipient shall
prove that

(1) The recipient was legally bound
by the decree;

(2) The recipient actually relied on
the decree when it engaged in the con-
duct that constituted the violation;
and

(3) The recipient's reliance on the de-
cree was reasonable.
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(e) If a Departmental official author-
ized to provide the requested guidance
responds to a request described in para-
graph (c) of this section more than 90
days after its receipt, the recipient
that made the request shall comply
with the guidance at the earliest prac-
ticable time.
(Authority: 20 U.S.C. 1221e-3, 1234(f)(1),
1234b(b), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated at 58
FR 43473, Aug. 16, 1993]

§ 81.34 Notice of a disallowance deci-
sion.

(a) If an authorized Departmental of-
ficial decides that a recipient must re-
turn funds under § 81.30, the official
gives the recipient written notice of a
disallowance decision. The official
sends the notice by certified mail, re-
turn receipt requested, or other means
that ensure proof of receipt.

(b)(1) The notice must establish a
prima facie case for the recovery of
funds, including an analysis reflecting
the value of the program services actu-
ally obtained in a determination of
harm to the Federal interest.

(2) For the purpose of this section, a
prima facie case is a statement of the
law and the facts that, unless rebutted,
is sufficient to sustain the conclusion
drawn in the notice. The facts may be
set out in the notice or in a document
that is identified in the notice and
available to the recipient.

(3) A statement that the recipient
failed to maintain records required by
law or failed to allow an authorized
representative of the Secretary access
to those records constitutes a prima
facie case for the recovery of the funds
affected.

(i) If the recipient failed to maintain
records, the statement must briefly de-
scribe the types of records that were
not maintained and identify the rec-
ordkeeping requirement that was vio-
lated.

(ii) If the recipient failed to allow ac-
cess to records, the statement must
briefly describe the recipient's actions
that constituted the failure and iden-
tify the access requirement that was
violated.

(c) The notice must inform the recip-
ient that it may--

§81.36

(1) Obtain a review of the disallow-
ance decision by the OALJ; and

(2) Request mediation under § 81.13.
(d) The notice must describe
(1) The time available to apply for a

review of the disallowance decision;
and

(2) The procedure for filing an appli-
cation for review.
(Authority: 20 U.S.C. 1221e-3, 1234(0(1),
1234a(a), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, Aug. 16, 1993; 60 FR
46494, Sept. 6, 1995; 61 FR 14484, Apr. 2, 1996]

§ 81.35 Reduction of claims.
The Secretary or an authorized De-

partmental official as appropriate may,
after the issuance of a disallowance de-
cision, reduce the amount of a claim
established under this subpart by

(a) Redetermining the claim on the
basis of the proper application of the
law, including the standards for the
measure of recovery under § 81.31, to
the facts;

(b) Compromising the claim under
the Federal Claims Collection Stand-
ards in 4 CFR part 103; or

(c) Compromising the claim under
§ 81.36, if applicable.
(Authority: 20 U.S.C. 1221e-3, 1234(0(1),
1234a(j), and 3474(a); 31 U.S.C. 3711)

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, Aug. 16, 1993]

§81.36 Compromise of claims under
General Education Provisions Act.

(a) The Secretary or an authorized
Departmental official as appropriate
may compromise a claim established
under this subpart without following
the procedures in 4 CFR part 103 if

(1)(1) The amount of the claim does
not exceed $200,000; or

(ii) The difference between the
amount of the claim and the amount
agreed to be returned does not exceed
$200,000; and

(2) The Secretary or the official de-
termines that

(1) The collection of the amount by
which the claim is reduced under the
compromise would not be practical or
in the public interest; and

(ii) The practice that resulted in the
disallowance decision has been cor-
rected and will not recur.
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(b) Not less than 45 days before com-
promising a claim under this section,
the Department publishes a notice in
the FEDERAL REGISTER stating

(1) The intention to compromise the
claim; and

(2) That interested persons may com-
ment on the proposed compromise.
(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), 1234a
(j), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated at 58
FR 43473, Aug. 16, 1993]

§ 81.37 Application for review of a dis-
allowance decision.

(a) If a recipient wishes to obtain re-
view of a disallowance decision, the re-
cipient shall file a written application
for review with the Office of Adminis-
trative Law Judges, c/o Docket Clerk,
Office of Hearings and Appeals, and, as
required by § 81.12(b), shall serve a copy
on the applicable Departmental official
who made the disallowance decision.

(b) A recipient shall file an applica-
tion for review not later than 60 days
after the date it receives the notice of
a disallowance decision.

(c) Within 10 days after receipt of a
copy of the application for review, the
authorized Departmental official who
made the disallowance decision shall
provide the ALJ with a copy of any
document identified in the notice pur-
suant to §81.34(b)(2).

(d) An application for review must
contain

(1) A copy of the disallowance deci-
sion of which review is sought;

(2) A statement certifying the date
the recipient received the notice of
that decision;

(3) A short and plain statement of the
disputed issues of law and fact, the re-
cipient's position with respect to these
issues, and the disallowed funds the re-
cipient contends need not be returned;
and

(4) A statement of the facts and the
reasons that support the recipient's po-
sition.

(e) The ALJ who considers a timely
application for review that substan-
tially complies with the requirements
of paragraph (c) of this section may
permit the recipient to supplement or
amend the application with respect to
issues that were timely raised. Any re-
quirement to return funds that is not

34 CFR Subtitle A (7-1-98 Edition)

timely appealed becomes the final deci-
sion of the Department.
(Authority: 20 U.S.C. 1221e-3, 1234(0(1),
1234a(b)(1), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, 43474, Aug. 16, 1993;
58 FR 51013, Sept. 30, 1993; 60 FR 46494, Sept.
6, 1995]

81.38 Consideration of an application
for review.

(a) The ALJ assigned to the case
under § 81.4 considers an application for
review of a disallowance decision.

(b) The ALJ decides whether the no-
tice of a disallowance decision meets
the requirements of § 81.34, as provided
by section 451(e) of GEPA.

(1) If the notice does not meet those
requirements, the ALJ

(i) Returns the notice, as expedi-
tiously as possible, to the authorized
Departmental official who made the
disallowance decision;

(ii) Gives the official the reasons why
the notice does not meet the require-
ments of §81.34; and

(iii) Informs the recipient of the
ALJ's decision by certified mail, return
receipt requested.

(2) An authorized Departmental offi-
cial may modify and reissue a notice
that an ALJ returns.

(c) If the notice of a disallowance de-
cision meets the requirements of § 81.34,
the ALJ decides whether the applica-
tion for review meets the requirements
of §81.37.

(1) If the application, including any
supplements or amendments under
§ 81.37(d), does not meet those require-
ments, the disallowance decision be-
comes the final decision of the Depart-
ment.

(2) If the application meets those re-
quirements, the ALJ

(i) Informs the recipient and the au-
thorized Departmental official that the
OALJ has accepted jurisdiction of the
case; and

(11) Schedules a hearing on the
record.

(3) The ALJ informs the recipient of
the disposition of its application for re-
view by certified mail, return receipt
requested. If the ALJ decides that the
application does not meet the require-
ments of § 81.37, the ALJ informs the
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recipient of the reasons for the deci-
sion.
(Authority: 20 U.S.C. 1221e-3, 1234 (e) and
(0(1), 1234a(b), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, Aug. 16, 1993]

§ 81.39 Submission of evidence.
(a) The ALJ schedules the submission

of the evidence, whether oral or docu-
mentary, to occur within 90 days of the
OALJ's receipt of an acceptable appli-
cation for review under § 81.37.

(b) The ALJ may waive the 90-day re-
quirement for good cause.
(Authority: 5 U.S.C. 556(d); 20 U.S.C. 1221e-3,
1234(0(1), 1234a(c), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, Aug. 16, 1993]

§ 81.40 Burden of proof.
If the OALJ accepts jurisdiction of a

case under §81.38, the recipient shall
present its case first and shall have the
burden of proving that the recipient is
not required to return the amount of
funds that the disallowance decision
requires to be returned because

(a) An expenditure identified in the
disallowance decision as unallowable
was allowable;

(b) The recipient discharged its obli-
gation to account properly for the
funds;

(c) The amount required to be re-
turned does not meet the standards for
proportionality in § 81.32;

(d) The amount required to be re-
turned includes an amount attrib-
utable to mitigating circumstances
under the standards in § 81.33; or

(e) The amount required to be re-
turned includes an amount expended in
a manner not authorized by law more
than five years before the recipient re-
ceived the notice of the disallowance
decision.
(Authority: 20 U.S.C. 1221e-3, 1234(0(1),
1234a(b)(3), 1234b(b)(1), and 3474(a))

[54 FR 19512, May 6, 1989. Redesignated and
amended at 58 FR 43473, Aug. 16, 1993]

§ 81.41 Initial decision.
(a) The ALJ makes an initial deci-

sion based on the record.
(b) The initial decision includes the

ALJ's findings of fact, conclusions of

t,

§ 81.42

law, and reasoning on all material
issues.

(c) The initial decision is transmitted
to the Secretary by hand-delivery or
Department mail, and to the parties by
certified mail, return receipt re-
quested, by the Office of Administra-
tive Law Judges.

(d) For the purpose of this part, "ini-
tial decision" includes an ALJ's modi-
fied decision after the Secretary's re-
mand of a case.
(Authority: 5 U.S.C. 557(c); 20 U.S.0 1221e-3,
1234(0(1), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, 43474, Aug. 16, 1993]

§ 81.42 Petition for review of initial de-
cision.

(a) If a party seeks to obtain the Sec-
retary's review of the initial decision
of an ALJ, the party shall file a peti-
tion for review with the Office of Hear-
ings and Appeals, which immediately
forwards the petition to the Office of
the Secretary.

(b) A party shall file a petition for re-
view not later than 30 days after the
date it receives the initial decision.

(c) If a party files a petition for re-
view, the party shall serve a copy of
the petition on the other party on the
filing date by hand delivery or by
"overnight or express" mail. If agreed
upon by the parties, service of a copy
of the petition may be made upon the
other party by facsimile transmission.

(d) Any written submission to the
Secretary under this section must be
accompanied by a statement certifying
the date that the filed material was
served on the other party.

(e) A petition for review of an initial
decision must contain

(1) The identity of the initial deci-
sion for which review is sought; and

(2) A statement of the reasons as-
serted by the party for affirming, modi-
fying, setting aside, or remanding the
initial decision in whole or in part.

(0(1) A party may respond to a peti-
tion for review of an initial decision by
filing a statement of its views on the
issues raised in the petition with the
Secretary, as provided for in this sec-
tion, not later than 15 days after the
date it receives the petition.

(2) A party shall serve a copy of its
statement of views on the other party
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by hand delivery or mail, and shall cer-
tify that it has done so pursuant to the
provisions of paragraph (d) of this sec-
tion. If agreed upon by the parties,
service of a copy of the statement of
views may be made upon the other
party by facsimile transmission.

(g)(1) The filing date for written sub-
missions under this section is the date
the document is

(1) Hand delivered;
(ii) Mailed; or
(iii) Sent by facsimile transmission.
(2) If a scheduled filing date falls on

a Saturday, Sunday or a Federal holi-
day, the filing deadline is the next
business day.
(Authority: 20 U.S.C. 1221e-3, 123400(1),
1234a(e), and 3474(a))

[58 FR 43474, Aug. 16, 1993]

* 81.43 Review by the Secretary.
(a)(1) The Secretary's review of an

initial decision is based on the record
of the case, the initial decision, and
any proper submissions of the parties
or other participants in the case.

(2) During the Secretary's review of
the initial decision there shall not be
any ex parte contact between the Sec-
retary and individuals representing the
Department or the recipient.

(b) The ALJ's findings of fact, if sup-
ported by substantial evidence, are
conclusive.

(c) The Secretary may affirm, mod-
ify, set aside, or remand the ALJ's ini-
tial decision.

(1) If the Secretary modifies, sets
aside, or remands an initial decision, in
whole or in part, the Secretary's deci-
sion includes a statement of reasons
that supports the Secretary's decision.

(2)(i) The Secretary may remand the
case to the ALJ with instructions to
make additional findings of fact or
conclusions of law, or both, based on
the evidence of record. The Secretary
may also remand the case to the ALJ
for further briefing or for clarification
or revision of the initial decision.

(11) If a case is remanded, the ALJ
shall make new or modified findings of
fact or conclusions of law or otherwise
modify the initial decision in accord-
ance with the Secretary's remand
order.

(iii) A party may appeal a modified
decision of the ALJ under the provi-
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sions of §§81.42 through 81.45. However,
upon that review, the ALJ's new or
modified findings, if supported by sub-
stantial evidence, are conclusive.

(3) The Secretary, for good cause
shown, may remand the case to the
ALJ to take further evidence, and the
ALJ may make new or modified find-
ings of fact and may modify the initial
decision based on that new evidence.
These new or modified findings of fact
are likewise conclusive if supported by
substantial evidence.
(Authority: 5 U.S.C. 557(b); 20 U.S.C. 1221e-3,
1234(f)(1), 1234a(d), and 3474(a))

[58 FR 43474, Aug. 16, 1993, as amended at 60
FR 46494, Sept. 6, 1995]
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§ 81.44 Final decision of the Depart-
ment.

(a) The ALJ's initial decision be-
comes the final decision of the Depart-
ment 60 days after the recipient re-
ceives the ALJ's decision unless the
Secretary modifies, sets aside, or re-
mands the decision during the 60-day
period.

(b) If the Secretary modifies or sets
aside the ALJ's initial decision, a copy
of the Secretary's decision is sent by
the Office of Hearings and Appeals to
the parties by certified mail, return re-
ceipt requested. The Secretary's deci-
sion becomes the final decision of the
Department on the date the recipient
receives the Secretary's decision.
(Authority: 20 U S C 1221e-3, 1234(0(1),
1234a(g), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, 43474, Aug. 16, 1993]

§ 81.45 Collection of claims.
(a) An authorized Departmental offi-

cial collects a claim established under
this subpart by using the standards and
procedures in 34 CFR part 30.

(b) A claim established under this
subpart may be collected

(1) 30 days after a recipient receives
notice of a disallowance decision if the
recipient fails to file an acceptable ap-
plication for review under § 81.37; or

(2) On the date of the final decision of
the Department under § 81.44 if the re-
cipient obtains review of a disallow-
ance decision.

(c) The Department takes no collec-
tion action pending judicial review of a
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final decision of the Department under
section 458 of GEPA.

(d) If a recipient obtains review of a
disallowance decision under §81.38, the
Department does not collect interest
on the claim for the period between the
date of the disallowance decision and
the date of the final decision of the De-
partment under § 81.44.
(Authority: 20 U.S.C. 1234(f)(1); 1234a(f)(1) and
(2), (1), and (1))

[54 FR 19512, May 5, 1989. Redesignated and
amended at 58 FR 43473, Aug. 16, 1993]

APPENDIX TO PART 81ILLUSTRATIONS
OF PROPORTIONALITY

(1) Ineligible beneficiaries. A State uses 15
percent of its grant to meet the special edu-
cational needs of children who were migra-
tory, but who have not migrated for more
than five years as a Federal program statute
requires for eligibility to participate in the
program. Result: Recovery of 15 percent of
the grantall program funds spent for the
benefit of those children. Although the serv-
ices were authorized, the children were not
eligible to receive them.

(2) Ineligible beneficiaries. A Federal pro-
gram designed to meet the special edu-
cational needs of gifted and talented chil-
dren requires that at least 80 percent of the
children served in any project must be iden-
tified as gifted or talented. A local edu-
cational agency (LEA) conducts a project in
which 76 students are identified as gifted or
talented and 24 are not. The project was de-
signed and implemented to meet the special
educational needs of gifted and talented stu-
dents. Result: The LEA must return five per-
cent of the project costs. The LEA provided
authorized services for a project in which the
76 target students had to constitute at least
80 percent of the total. Thus, the maximum
number of non-target students permitted
was 19. Project costs relating to the remain-
ing five students must be returned.

(3) Ineligible beneficiaries. Same as the ex-
ample in paragraph (2), except that only 15
percent of the children were identified as
gifted or talented. On the basis of the low
percentage of these children and other evi-
dence, the authorized Departmental official
finds that the project as a whole did not ad-
dress their special educational needs and was
outside the purpose of the statute. Result:
The LEA must return its entire award. The
difference between the required percentage
of gifted and talented children and the per-
centage actually enrolled is so substantial
that, if consistent with other evidence, the
official may reasonably conclude the entire
grant was misused.

(4) Ineligible beneficiaries. Same as the ex-
ample in paragraph (2), except that 60 per-
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cent of the children were identified as gifted
or talented, and it is not clear whether the
project was designed or implemented to meet
the special educational needs of these chil-
dren. Result: If it is determined that the
project was designed and implemented to
serve their special educational needs, the
LEA must return 25 percent of the project
costs. A project that included 60 target chil-
dren would meet the requirement that 80
percent of the children served be gifted and
talented if it included no more than 15 other
children. Thus, while the LEA provided au-
thorized services, only 75 percent of the
beneficiaries were authorized to participate
in the project (60 target children and 15 oth-
ers). If the authorized Departmental official,
after examining all the relevant facts, deter-
mines that the project was not designed and
implemented to serve the special educational
needs of gifted or talented students, the LEA
must return its entire award because it did
not provide services authorized by the stat-
ute.

(5) Unauthorized activities. An LEA uses ten
percent of its grant under a Federal program
that authorizes activities only to meet the
special educational needs of educationally
deprived children to pay for health services
that are available to all children in the LEA.
All the children who use the Federally fund-
ed health services happen to be education-
ally deprived, and thus eligible to receive
program services. Result: Recovery of ten
percent of the grantall program funds
spent for the health services. Although the
children were eligible to receive program
services, the health services were unrelated
to a special educational need and, therefore,
not authorized by law.

(6) Set-aside requirement. A State uses 22
percent of its grant for one fiscal year under
a Federal adult education program to pro-
vide programs of equivalency to a certificate
of graduation from a secondary school. The
adult education program statute restricts
those programs to no more than 20 percent of
the State's grant. Result: Two percent of the
State's grant must be returned. Although all
22 percent of the funds supported adult edu-
cation, the State had no authority to spend
more than 20 percent on secondary school
equivalency programs.

(7) Set-aside requirement. A State uses eight
percent of its basic State grant under a Fed-
eral vocational education program to pay for
the excess cost of vocational education serv-
ices and activities for handicapped individ-
uals. The program statute requires a State
to use ten percent of its basic State grant for
this purpose. Result: The State must return
two percent of its basic State grant, regard-
less of how it was used. Because the State
was required to spend that two percent on
services and activities for handicapped indi-
viduals and did not do so, it diverted those
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funds from their intended purposes, and the
Federal interest was harmed to that extent.

(8) Excess cost requirement. An LEA uses
funds reserved for the disadvantaged under a
Federal vocational education program to pay
for the cost of the same vocational education
services it provides to non-disadvantaged in-
dividuals. The program statute requires that
funds reserved for the disadvantaged must be
used to pay only for the supplemental or ad-
ditional costs of vocational education serv-
ices that are not provided to other individ-
uals and that are required for disadvantaged
individuals to participate in vocational edu-
cation. Result: All the funds spent on the
disadvantaged must be returned. Although
the funds were spent to serve the disadvan-
taged, the funds were available to pay for
only the supplemental or additional costs of
providing services to the disadvantaged.

(9) Maintenance-of-effort requirement. An
LEA participates in a Federal program in fis-
cal year 1988 that requires it to maintain its
expenditures from non-Federal sources for
program purposes to receive its full allot-
ment. The program statute requires that
non-Federal funds expended in the first pre-
ceding fiscal year must be at least 90 percent
of non-Federal funds expended in the second
preceding fiscal year and provides for a re-
duction in grant amount proportional to the
shortfall in expenditures. No waiver of the
requirement is authorized. In fiscal year 1986
the LEA spent $100,000 from non-Federal
sources for program purposes; in fiscal year
1987, only $87,000. Result: The LEA must re-
turn 1/30 of its fiscal year 1988 grantthe
amount of its grant that equals the propor-
tion of its shortfall ($3,000) to the required
level of expenditures ($90,000). If, instead, the
statute made maintenance of expenditures a
clear condition of the LEA's eligibility to re-
ceive funds and did not provide for a propor-
tional reduction in the grant award, the LEA
would be required to return its entire grant.

(10) Supplanting prohibition. An LEA uses
funds under a Federal drug education pro-
gram to provide drug abuse prevention coun-
seling to students in the eighth grade. The
LEA is required to provide that same coun-
seling under State law. Funds under the Fed-
eral program statute are subject to a supple-
ment-not-supplant requirement. Result: All
the funds used to provide the required coun-
seling to the eighth-grade students must be
returned. The Federal funds did not increase
the total amount of spending for program
purposes because the counseling would have
been provided with non-Federal funds if the
Federal funds were not available.

(11) Matching requirement. A State receives
an allotment of $90,000 for fiscal year 1988
under a Federal adult education program. It
expends its full allotment and $8,000 from its
own resources for adult education. Under the
Federal statute, the Federal share of expend-
itures for the State's program is 90 percent.
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Result: The State must return the un-
matched Federal funds, or $18,000. Expendi-
ture of a $90,000 Federal allotment required
$10,000 in matching State expenditures, $2,000
more than the State's actual expenditures.
At a ratio of one State dollar for every nine
Federal dollars, $18,000 in Federal funds were
unmatched.

(12) Application requirements. In order to re-
ceive funds under a Federal program that
supports a wide range of activities designed
to improve the quality of elementary and
secondary education, an LEA submits an ap-
plication to its State educational agency
(SEA) for a subgrant to carry out school-
level basic skills development programs. The
LEA submits its application after conduct-
ing an assessment of the needs of its stu-
dents in consultation with parents, teachers,
community leaders, and interested members
of the general public. The Federal program
statute requires the application and con-
sultation processes. The SEA reviews the
LEA's application, determines that the pro-
posed programs are sound and the applica-
tion is in compliance with Federal law, and
approves the application. After the LEA re-
ceives the subgrant, it unilaterally decides
to use 20 percent of the funds for gifted and
talented elementary school studentsan au-
thorized activity under the Federal statute.
However, the LEA does not consult with in-
terested parties and does not amend its ap-
plication. Result: 20 percent of the LEA's
subgrant must be returned. The LEA had no
legal authority to use Federal funds for pro-
grams or activities other than those de-
scribed in its approved application, and its
actions with respect to 20 percent of the
subgrant not only impaired the integrity of
the application process, but caused signifi-
cant harm to other Federal interests associ-
ated with the program as follows: the re-
quired planning process was circumvented
because the LEA did not consult with the
specified local interests; program account-
ability was impaired because neither the
SEA nor the various local interests that
were to be consulted had an opportunity to
review and comment on the merits of the
gifted and talented program activities, and
the LEA never had to justify those activities
to them; and fiscal accountability was im-
paired tiecause the SEA and those various
local interests were, in effect, misled by the
LEA's unamended application regarding the
expenditure of Federal funds.

(13) Harmless violation. Under a Federal pro-
gram, a grantee is required to establish a 15-
member advisory council of affected teach-
ers, school administrators, parents, and stu-
dents to assist in program design, monitor-
ing, and evaluation. Although the law re-
quires at leant three student members of the
council, a grantee's council contains only
two. The project is carried out, and no dam-
age to the project attributable to the lack of

133 4 41



Office of the Secretary, Education

a third student member can be identified.
Result: No financial recovery is required, al-
though the grantee must take other appro-
priate steps to come into compliance with
the law. The grantee's violation has not
measurably harmed a Federal interest asso-
ciated with the program.
(Authority: 20 U.S.C. 1221e-3, 1234(0(1),
1234b(a), and 3474(a))

[54 FR 19512, May 5, 1989; 54 FR 21622, May 19,
1989]
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§82.100

Subpart AGeneral
§ 82.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
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that agency a disclosure form, set forth
in appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§ 82.105 Definitions.
For purposes of this part:
(a) Agency, as defined in 5 U.S.C.

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;
(3) The making of any Federal loan;
(4) The entering into of any coopera-

tive agreement; and,
(5) The extension, continuation, re-

newal, amendment, or modification of
any Federal contract, grant, loan, or
cooperative agreement.
Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
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United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.

(h) Influencing or attempting to influ-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a Member of Congress
in connection with any covered Federal
action.

(i) Loan guarantee and loan insurance
means an agency's guarantee or insur-
ance of a loan made by a person.

(j) Local government means a unit of
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
public authority, a special district, an
intrastate district, a council of govern-
ments, a sponsor group representative
organization, and any other instrumen-
tality of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under
title 5, U.S. Code, including a position
under a temporary appointment;

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37,
U.S. Code;

(3) A special Government employee
as defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Commit-
tee Act, title 5, U.S. Code appendix 2.

(1) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society,
State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
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excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

(m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal
Government.

(n) Reasonable payment means, with
respect to perfessional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector.

(o) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of
funds received in connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, tribal organization, or
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law.

(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is employed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
agency consideration of such person for
receipt of such contract, grant, loan,
cooperative agreement, loan insurance
commitment, or loan guarantee com-
mitment. An officer or employee who is
employed by such person for less than
130 working days within one year im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is employed by such
person for 130 working days.

(q) State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States,
an agency or instrumentality of a
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State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

82.110 Certification and disclosure.
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or

(2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee a loan exceeding
$150,000,
Unless such person previously filed a
certification, and a disclosure form, if
required, under paragraph (a) of this
section.

(c) Each person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or,

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or re-
ceives from a person referred to in
paragraphs (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;
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(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier
under a Federal grant;

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,
Shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraphs (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All liability
arising from an erroneous representa-
tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification
or disclosure constitutes a failure to
file the required certification or disclo-
sure, respectively. If a person fails to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
not made before that date, certifi-
cations shall be required at award or
commitment, covering activities oc-
curring between December 23, 1989, and
the date of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required
at time of award or commitment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
if that activity is allowable under ei-
ther subpart B or C.
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Subpart BActivItles by Own
Employees

§ 82.200 Agency and legislative liaison.
(a) The prohibition on the use of ap-

propriated funds, in § 82.100(a), does not
apply in the case of a payment of rea-
sonable compensation made to an offi-
cer or employee of a person requesting
or receiving a Federal contract, grant,
loan, or cooperative agreement if the
payment is for agency and legislative
liaison activities not directly related
to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able at any time only where they are
not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-
cluding individual demonstrations) the
qualities and characteristics of the per-
son's products or services, conditions
or terms of sale, and service capabili-
ties; and,

(2) Technical discussions and other
activities regarding the application or
adaptation of the person's products or
services for an agency's use.

(d) For purposes of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action;

(2) Technical discussions regarding
the preparation of an unsolicited pro-
posal prior to its official submission;
and,

(3) Capability presentations by per-
sons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Pub. L.
95-507 and other subsequent amend-
ments.

(e) Only those activities expressly au-
thorized by this section are allowable
under this section.
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§ 82.205 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in §82.100(a), does not
apply in the case of a payment of rea-
sonable compensation made to an offi-
cer or employee of a person requesting
or receiving a Federal contract, grant,
loan, or cooperative agreement or an
extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, "professional and tech-
nical services" shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client's proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
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viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

§ 82.210 Reporting.
No reporting is required with respect

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.

Subpart CActivities by Other
Than Own Employees

§ 82.300 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in §82.100(a), does not
apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
loan, or cooperative agreement or for
meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement.

(b) The reporting requirements in
§ 82.110(a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States
to insure or guarantee a loan.



§82.400

(c) For purposes of paragraph (a) of
this section, "professional and tech-
nical services" shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting or a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client's proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

34 CFR Subtitle A (7-1-98 Edition)

(f) Only those services expressly au-
thorized by this section are allowable
under this section.

Subpart DPenalties and
Enforcement

§ 82.400 Penalties.
(a) Any person who makes an expend-

iture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil
penalty of not less than $10,000 and not
more than $100,000 for each such fail-
ure.

(c) A filing or amended filing on or
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action is commenced
with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure.

(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the
effect on the ability of such person to
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(e) First offenders under paragraphs
(a) or (b) of this section shall be subject
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10,000 and $100,000, as deter-
mined by the agency head or his or her
designee.

(f) An imposition of a civil penalty
under this section does not prevent the
United States from seeking any other
remedy that may apply to the same
conduct that is the basis for the impo-
sition of such civil penalty.
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*82.405 Penalty procedures.
Agencies shall impose and collect

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. sections 3803
(except subsection (c)), 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the
requirements herein.

82.410 Enforcement.
The head of each agency shall take

such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart EExemptions
82.500 Secretary of Defense.
(a) The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The
Secretary shall transmit a copy of each
such written exemption to Congress
immediately after making such a de-
termination.

(b) The Department of Defense may
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart FAgency Reports
§ 82.000 Semi-annual compilation.

(a) The head of each agency shall col-
lect and compile the disclosure reports
(see appendix B) and, on May 31 and
November 30 of each year, submit to
the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or
September 30, respectively, of that
year.

(b) The report, including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(c) Information that involves intel-
ligence matters shall be reported only
to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of

§82.605

the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(e) The first semi-annual compilation
shall be submitted on May 31, 1990, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the
Office of Management and Budget
(OMB), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the compilations due
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum
to these agencies.

(g) Non-major agencies are requested
to provide machine-readable compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.

(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§82.605 Inspector General report.
(a) The Inspector General, or other

official as specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President's Budget in 1991, an evalua-
tion of the compliance of that agency
with, and the effectiveness of, the re-
quirements herein. The evaluation may
include any recommended changes that
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may be necessary to strengthen or im-
prove the requirements.

(b) In the case of an agency that does
not have an Inspector General, the
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

(c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency's covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of
civil penalties imposed by the agency
in the year covered by the report.

APPENDIX A TO PART 82 CERTIFICATION
REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influenc-
ing or attempting to influence an officer or
employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid
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to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form-LLL, "Disclo-
sure Form to Report Lobbying," in accord-
ance with its instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representa-
tion of fact upon which reliance was placed
when this transaction was made or entered
into. Submission of this certification is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of. Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
to insure or guarantee a loan, the under-
signed shall complete and submit Standard
Form-LLL, "Disclosure Form to Report Lob-
bying," in accordance with its instructions.

Submission of this statement is a pre-
requisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.
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APPENDIX B TO PART 82DISCLOSURE FORM TO REPORT LOBBYING

DISCLOSURE 'OF LOBBYING ACTIVITIES
Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352

(See reverse for public burden disclosure.)

Approved by 0555
0344.0046

1. Type of Federal Action:

a. contract
b. grant
c. cooperative agreement
d. loan
e. loan guarantee
V. loan insurance

2. Status of Federal Action:

a. bid/offer/application
b. initial award
c. post-award

3. Report Type:

a. Initial filing
b. material change

For Material Change only
year quarter
date of last report

4. Name and Address of Reporting Entity:

0 Prime 0 Subawardee
Tier , if known:

S. If Reporting En ity in No. 4 is Subawardee. Enter Name
of Prime:and Address

Congressional District, if known:Congressional District, if known:

4 Federal Department/Agency: 7. Federal Program

CFDA Number,

NameiDescription:

if applicable:

4. Federal Action Number, if known: 4. Award Amount, if known:

f
10. a. Name and Address of Lobbying Entity

(if individual, last name, first name, Mb:

(attach Continuation Sheet(s)

b. Individuals Performing Services (including address if
different from No. 10aT
(last name, first name, Ml):

SF-111-A if necessary)

11. Amount of Payment (check all that apply):

S actual planned

13. Type of Payment

a. retainer
b. one-time
c. commission
d. contingent
e. deferred
f. other; specify:

(check all that apply):

fee

fee
12. Form of Payment (check all that apply):

a. cash
b. in-kind; specify: nature

value

14. Brief Description of Services Performed or to be Performed and Dates) of Service, including officer(s), employee(s),
or Memberis) contacted, for Payment Indicated in Item 11:

(atted, Continuation Shout(s) WAWA. If necessary)

15. Confirmation Sheet(s) SF-111.-A attached: Yes No

16. bdonnation requeeted Om* this form is authorised
wane Ma. This &dowse of lobbying activities is a
of fact upon sitich Moos vos pieced by the
tramscdan ben This &Wows

by 05. 31 U.S.0
smetarld representation

tier above when this
is rewired prosiont to
to the Conroe NM.

My wean who bib to
pawky of not are then

Signiture:

Pb Name:was Ado or entered
II U.S.C. Ins. This iniceeution sea be reporod
annuity we be tor iropection Tide:and oreibble public
W die owned &dome skit be shied so add
110.000 and not wove then S101000 los wet such Wham Telephone No.: Date:

ilifiliFli. .R.' . ';°.'''',`..:3ftWL ,
..: 1.......,.. ..., -;.,, . x ....,..;'..,, ....ro.i, .:1. :, , ri - :,

Aroborisod foe local Reprodoctioe
Standard Vona - Ull
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INSTRUCTIONS FOR COMPLETION OF SF-ILL, DISCLOSURE OF LOBBYING ACTIVITIES

This disclosure form shall be completed by the reporting entity, Whether subawardee or prime Federal recipient, at the
initiation or receipt of a covered Federal action, or a material change to a previous filing, pursuant to title 31 U.S.C.
section 1352. The filing of a form is required for each payment or dement to make payment to any lobbying entity for
influencing or attempting to influence en officer or employee of any agency, a Member of Congress, an officer or

of Congress, or an ein* of a Member of Congress In connection with a covered Federal action. Use theemployee of
Sheet for tial information if the space on the form is inadequate. Complete all items that

apply for both the initial filing and material change report. Refer to the implementing guidance published by the Office of
Management and Budget for additional Information.

1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence the
outcome of a covered Federal action.

2. Identify the status of the covered Federal action.

3. Identify the appropriate classification of this report. If this is a follows: report caused by a material change to the
information previously reported, enter the year and quarter in which the change occurred. Enter the date of the last
previously submitted report by this reporting entity for this covered Federal action.

4. Enter the full name, address, dty, state and zip code of the reporting entity. Include Congressional District, if
known. Check the appropriate classification of the reporting entity that designates if it is, or expects to be, a prime
or subaward recipient. Identify the tier of the subawardee, e.g., the first subawardee of the prime is the 1st tier.
Subawards include but are not limited to subcontracts, subgrants and contract awards under grants.

S. If the organization filing the report in item 4 checks "Subawardee", then enter the full name, address, city, state and
zip code of the prime Federal recipient. Include Congressional District, if known.

6. Enter the name of the Federal agency making the award or loan commitment. Include at least one organizational
level below agency name, if known. For example, Department of Transportation, United States Coast Guard.

7. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan
commitments.

8. Enter the most appropriate Federal identifying number available for the Federal action identified in item 1 (e.g.,
Request for Proposal (RFP) number; Invitation for Bid (IFS) number; grant announcement number, the contract,
grant, or loan award number; the application/proposal control number assigned by the Federal agency). Include
prefixes, e.g., "RFP-DE-9(H101."

9. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the
Federal amount of the award/loan commitment for the prime entity identified in item 4 or S.

10. (a)Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity
identified in item 4 to influence the covered Federal action.

(b)Enter the full names of the individuals) performing services, and include full address if different from 10 (a).
Enter Last Name, First Name, and Middle Initial (MI).

11. Enter the amount of compensation paid or reasonably expected to be paid. by the reporting entity (item 4) to the
lobbying entity (item 10). Incilcate whether the payment has been made (actual) or will be made (planned). Check
all boxes that apply. ff this Is a material change report, enter the cumulative amount of payment made or planned
to be made.

12. Check the appropriate bodes). Check all boxes that apply. If payment is made through an in kind contribution,
specify the nature and value of the In-kind payment.

13. Check the appropriate box(es). Check all boxes that apply. If other, specify nature.

14. Provide a specific and detailed description of the services that the lobbyist has performed, or will be expected to
perform, and the date(s) of any services rendered. Include di and related activity, not just time spent in
actual contact with Federal officials. identify the Federal s) or employee(s) contacted or the offioer(s),
employee(s), or Me nke*/ of Congress that were contacted.

15. Check whether or not a SF-I.U.-A Continuation Sheets) is attached.

16. The certifying official shall sign and date the for print blather name, title, and telephone number.

Mk reporting bodes far °election of inforetatien b ealmetsd to overage 30 mimes per re pone, Waft time far reviewing.
ineeructiona, searching addles data arteces. adthedeg and mainedning aka data needed. and completing and reviewing the adlectien cif
irdemeratera Send =messes erspeding the bunko estintme or any odor sweat el Oh ceilection of infonnatim Indian suggestiona
Ow reducing BO burden, to the Office of Manseement and Budget Peperwortr Reductien Prefect (030, Washiness, D.C. 20303.
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DISCLOSURE OF LOBBYING ACTIVITIES
CONTINUATION SHEET

Pt. 82, App. B

Approved by OM'
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PART 85-GOVERNMENTWIDE DE-
BARMENT AND SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

Sec.
85.100
85.105
85.110
85.115

Subpart A-General

Purpose.
Definitions.
Coverage.
Policy.

Subpart B-Effect of Action

85.200 Debarment or suspension.
85.201 Treatment of title IV, HEA participa-

tion.
85.205 Ineligible persons.
85.210 Voluntary exclusion.
85.215 Exception provision.
85.220 Continuation of covered transactions.
85.225 Failure to adhere to restrictions.

Subpart C-Debarment

85.300 General.
85.305 Causes for debarment.
85.310 Procedures.
85.311 Investigation and referral.
85.312 Notice of proposed debarment.
85.313 Opportunity to contest proposed de-

barment.
85.314 Debarring official's decision.
85.315 Settlement and voluntary exclusion.
85.316 Procedures for title IV, HEA

debarments.
85.320 Period of debarment.
85.325 Scope of debarment.

Subpart D-Suspenslon

85.400 General.
85.405 Causes for suspension.
85.410 Procedures.
85.411 Notice of suspension.
85.412 Opportunity to contest suspension.
85.413 Suspending official's decision.
85.414 Procedures for title IV, HEA suspen-

sions under E.O. 12549.
85.415 Period of suspension.
85.420 Scope of suspension.

Subpart E-ResponsIbilities of GSA, ED and
Participants

85.500 GSA responsibilities.
85.505 ED responsibility.
85.510 Participants' responsibilities.

Subpart F-Drug-Free Workplace
Requirements (Grants)

85.600 Purpose.
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85.605 Definitions.
85.610 Coverage.
85.615 Grounds for suspension of payments,

suspension or termination of grants, or
suspension or debarment.

85.620 Effect of violation.
85.625 Exception provision.
85.630 Certification requirements and proce-

dures.
85.635 Reporting of and employee sanctions

for convictions of criminal drug offenses.
APPENDIX A TO PART 85-CERTIFICATION RE-

GARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS -PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO PART 85-CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION-
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 85-CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AuTHoRrrv: 20 U.S.C. 1221e-3 and 3474; 41
U.S.C. 701 et. seq.; sec. 2455, Pub. L. 103-355,
108 Stat. 3243 at 3327; E.O. 12549, 3 CFR, 198.6
Comp., p. 189; E.O. 12689, 3 CFR, 1989 Comp.,
p. 235.

SOURCE: 53 FR 19191 and 19204, May 26, 1988,
unless otherwise noted.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 55
FR 21679, May 25, 1990, and at 60 FR 33036,
June 26, 1995.

Subpart A-General

1185.100 Purpose.
(a) Executive Order (E.O.) 12549 pro-

vides that, to the extent permitted by
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under
Federal programs and activities. Ex-
cept as provided in § 85.200, Debarment
or suspension, §85.201, Treatment of
title IV HEA participation, and §85.215,
Exception provision, debarment or sus-
pension of a participant in a program
by one agency shall have government-
wide effect.

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines
promulgated by the Office of Manage-
ment and Budget under section 6 of the
E.O. by:
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(1) Prescribing the- programs and ac-
tivities that are covered by the govern-
mentwide system;

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each agen-
cy shall use;

(3) Providing for the listing of
debarred and suspended participants,
participants declared ineligible (see
definition of "ineligible" in § 85.105),
and participants who have voluntarily
excluded themselves from participation
in covered transactions;

(4) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and

(5) Offering such other guidance as
necessary for the effective implementa-
tion and administration of the govern-
mentwide system.

(c) These regulations also implement
Executive Order 12689 (3 CFR, 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Public Law 103-355, sec. 2455, 108 Stat.
3327) by

(1) Providing for the inclusion in the
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs
all persons proposed for debarment,
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR
Part 9, subpart 9.4; persons against
which governmentwide exclusions have
been entered under this part; and per-
sons determined to be ineligible; and

(2) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion.

(d) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing declarations of ineligibility.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 12210-3 and 3474; and Sec. 2455, Pub.

L. 103-355, 108 Stat. 3243 at 3327)

[60 FR 33040, 33056, June 26, 1995]

§ 85.105 Defmitions.
The following definitions apply to

this part:
Adequate evidence. Information suffi-

cient to support the reasonable belief
that a particular act or omission has
occurred.

§85.105

Affiliate. Persons are affiliates of
each other if, directly or indirectly, ei-
ther one controls or has the power to
control the other, or, a third person
controls or has the power to control
both. Indicia of control include, but are
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person.

Agency. Any executive department,
military department or defense agency
or other agency of the executive
branch, excluding the independent reg-
ulatory agencies.

Civil judgment. The disposition of a
civil action by any court of competent
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation,
or otherwise creating a civil liability
for the wrongful acts complained of; or
a final determination of liability under
the Program Fraud Civil Remedies Act
of 1988 (31 U.S.C. 3801-12).

Conviction. A judgment or conviction
of a criminal offense by any court of
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere.

Debarment. An action taken by a de-
barring official in accordance with
these regulations to exclude a person
from participating in covered trans-
actions. A person so excluded is
"debarred."

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
ED. The U.S. Department of Edu-

cation.
Indictment. Indictment for a criminal

offense. An information or other filing
by competent authority charging a
criminal offense shall be given the
same effect as an indictment.

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of
ineligibility under statutory, executive
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order, or regulatory authority, other
than Executive Order 12549 and its
agency implementing regulations; for
exemple, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
portunity acts and executive orders, or
the environmental protection acts and
executive orders. A person is ineligible
where the determination of ineligibil-
ity affects such person's eligibility to
participate in more than one covered
transaction.

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding
to which the Federal Government or a
State or local government or quasi-
governmental authority is a party. The
term includes appeals from such pro-
ceedings.

List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and
distributed by the General Services Ad-
ministration (GSA) containing the
names and other information about
persons who have been debarred, sus-
pended, or voluntarily excluded under
Executive Orders 12549 and 12689 and
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part
9, subpart 9.4, and those persons who
have been determined to be ineligible.

Notice. A written communication
served in person or sent by certified
mail, return receipt requested, or its

equivalent, to the last known address
of a party, its identified counsel, its
agent for service of process, or any
partner, officer, director, owner, or
joint venturer of the party. Notice, if
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.

Participant. Any person who submits
a proposal for, enters into, or reason-
ably may be expected to enter into a
covered transaction. This term also in-
cludes any person who acts on behalf of
or is authorized to commit a partici-
pant in a covered transaction as an
agent or representative of another par-
ticipant.

Person. Any individual, corporation,
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or

34 CFR Subtitle A (7-1-98 Edition)

foreign governmental entities, public
international organizations, foreign
government owned (in whole or in part)
or controlled entities, and entities con-
sisting wholly or partially of foreign
governments or foreign governmental
entities.

Preponderance of the evidence. Proof
by information that, compared with
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not.

Principal. Officer, director, owner,
partner, key employee, or other person
within a participant with primary
management or supervisory respon-
sibilities; or a person who has a critical
influence on or substantive control
over a covered transaction, whether or
not employed by the participant. Per-
sons who have a critical influence on or
substantive control over a covered
transaction are:

(1) Principal investigators.
(2) [Reserved]
Proposal. A solicited or unsolicited

bid, application, request, invitation to
consider or similar communication by
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly
or indirectly, in or under a covered
transaction.

Respondent. A person against whom a
debarment or suspension action has
been initiated.

State. Any of the States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, any
territory or possession of the United
States, or any agency of a State, exclu-
sive of institutions of higher education,
hospitals, and units of local govern-
ment. A State instrumentality will be
considered part of. the State govern-
ment if it has a written determination
from a State government that such
State considers that instrumentality
to be an agency of the State govern-
ment.

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
Suspension. An action taken by a sus-

pending official in accordance with
these regulations that immediately ex-
cludes a person from participating in
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covered transactions for a temporary
period, pending completion of an inves-
tigation and such legal, debarment, or
Program Fraud Civil Remedies Act
proceedings as may ensue. A person so
excluded is "suspended."

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or
limited participation in covered trans-
actions assumed by a person pursuant
to the terms of a settlement.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[53 FR 19191 and 19204, May 26, 1988, as
amended at 53 FR 19192, May 26, 1988; 60 FR
33040, 33056, June 26, 1995]

§ 85.110 Coverage.
(a) These regulations apply to all per-

sons who have participated, are cur-
rently participating or may reasonably
be expected to participate in trans-
actions under Federal nonprocurement
programs. For purposes of these regula-
tions such transactions will be referred
to as "covered transactions."

(1) Covered transaction. For purposes
of these regulations, a covered trans-
action is a primary covered transaction
or a lower tier covered transaction.
Covered transactions at any tier need
not involve the transfer of Federal
funds.

(i) Primary covered transaction. Except
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans,
loan guarantees, subsidies, insurance,
payments for specified use, donation
agreements and any other nonprocure-
ment transactions between a Federal
agency and a person. Primary covered
transactions also include those trans-
actions specially designated by the
U.S. Department of Housing and Urban
Development in such agency's regula-
tions governing debarment and suspen-
sion.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
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ices, regardless of type, under a pri-
mary covered transaction.

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $25,000) under a pri-
mary covered transaction.

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons are:

(1) Principal investigators.
(2) Providers of federally-required

audit services.
(2) Exceptions. The following trans-

actions are not covered:
(i) Statutory entitlements or manda-

tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
entities consisting wholly or partially
of foreign governments or foreign gov-
ernmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard to
the individual's present responsibility
(but benefits received in an individual's
business capacity are not excepted);

(iv) Federal employment;
(v) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(vi) Incidental benefits derived from
ordinary governmental operations; and

(vii) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(b) Relationship to other sections. This
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will
apply. Subpart B, "Effect of Action,"
§ 85.200, "Debarment or suspension,"
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sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in § 85.110(a). Sections 85.325,
"Scope of debarment," and 85.420,
"Scope of suspension," govern the ex-
tent to which a specific participant or
organizational elements of a partici-
pant would be automatically included
within a debarment or suspension ac-
tion, and the conditions under which
affiliates or persons associated with a
participant may also be brought within
the scope of the action.

(c) Relationship to Federal procurement
activities. In accordance with E.O. 12689
and section 2455 of Public Law 103-355,
any debarment, suspension, proposed
debarment or other governmentwide
exclusion initiated under the Federal
Acquisition Regulation (FAR) on or
after August 25, 1995 shall be recog-
nized by and effective for Executive
Branch agencies and participants as an
exclusion under this regulation. Simi-
larly, any debarment, suspension or
other governmentwide exclusion initi-
ated under this regulation on or after
August 25, 1995 shall be recognized by
and effective for those agencies as a de-
barment or suspension under the FAR.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[53 FR 19191 and 19204, May 26, 1988, as
amended at 60 FR 33042, 33056, June 26, 1995]

§ 85.115 Policy.
(a) In order to protect the public in-

terest, it is the policy of the Federal
Government to conduct business only
with responsible persons. Debarment
and suspension are discretionary ac-
tions that, taken in accordance with
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy.

(b) Debarment and suspension are se-
rious actions which shall be used only
in the public interest and for the Fed-
eral Government's protection and not
for purposes of punishment. Agencies
may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

34 CFR Subtitle A (7-1-98 Edition)

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

Subpart BEffect of Action
§ 85.200 Debarment or suspension.

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law
and subject to §85.201, Treatment of
title IV HEA participation, persons
who are debarred or suspended shall be
excluded from primary covered trans-
actions as either participants or prin-
cipals throughout the executive branch
of the Federal Government for the pe-
riod of their debarment, suspension or
the period they are proposed for debar-
ment under 48 CFR part 9, subpart 9.4.
Accordingly, ED shall not enter into
primary covered transactions with
such excluded persons during such pe-
riod, except as permitted pursuant to
§ 85.215.

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law
and subject to § 85.201, Treatment of
title IV HEA participation, persons
who have been proposed for debarment
under 48 CFR part 9, subpart 9.4,
debarred or suspended shall be excluded
from participating as either partici-
pants or principals in all lower tier
covered transactions (see
§ 85.110(a)(1)(ii)) for the period of their
exclusion. Such persons shall also be
excluded from all contracts to provide
federally-required audit services, re-
gardless of contract amount.

(c) Exceptions. Debarment or suspen-
sion does not affect a person's eligi-
bility for

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

149 157



Office of the Secretary, Education

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
the individual's present responsibility
(but benefits received in an individual's
business capacity are not excepted);

(4) Federal employment;
(5) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[60 FR 33041, 33056, June 26, 1995]

§ 85.201 Treatment of title IV, HEA
participation.

(a)(1) The debarment of an edu-
cational institution, lender, or third
party servicer under E.O. 12549 by an
agency other than the Department pur-
suant to procedures described in para-
graph (c) of this section terminates the
eligibility of the entity to enter into
transactions under any student finan-
cial assistance program authorized by
title IV of the Higher Education Act of
1965, as amended, for the duration of
the debarment.

(2)(i) The suspension of an edu-
cational institution, lender, or servicer
under E.O. 12549 or pursuant to a pro-
posed debarment under the Federal Ac-
quisition Regulation (FAR), 48 CFR
part 9, subpart 9.4, by an agency other
than the Department under procedures
described in paragraph (c) of this sec-
tion suspends the eligibility of the en-
tity to enter into transactions under
any student financial assistance pro-
gram authorized by title IV of the
Higher Education Act of 1965, as
amended.

(ii) The suspension of title IV eligi-
bility as a result of a suspension de-

150

§85.201

scribed in paragraph (a)(2) of this sec-
tion lasts for a period of 60 days, begin-
ning on the later of the date of the de-
cision of the suspending official of the
other agency in response to an objec-
tion to the suspension or, if no objec-
tion to that suspension was raised, on
the 35th day after the notice of suspen-
sion was issued by that agency. The
suspension described here does not ex-
pire on the 60th day if the suspended
entity and the Secretary agree to an
extension or if the Secretary initiates
a limitation or termination proceeding
against the entity under 34 CFR part
668, subpart G, or part 682, subpart G,
as applicable, prior to the 60th day.

(3) A transaction under a title IV,
HEA program includes

(i) The disbursement or delivery of
funds provided under a title IV, HEA
program to a student or borrower;

(ii) The certification by an edu-
cational institution of eligibility for a
loan under at title IV, HEA program;

(iii) The acquisition of a loan made
under a title IV, HEA program; and

(iv) The acquisition of any servicing
responsibility for a grant, loan, or
work study assistance under a title IV,
HEA program.

(b)(1) The Secretary notifies the in-
stitution, lender, or servicer that has
been debarred or suspended by another
Federal agency whether the debarment
or suspension takes effect in accord-
ance with paragraph (a) of this section
and states the effective date and dura-
tion of that action.

(2)(i) If the Secretary proposes to
give effect to a suspension or debar-
ment against an educational institu-
tion, lender, or third-party servicer
that does not meet the standards in
paragraph (c) of this section, the Sec-
retary initiates a debarment or suspen-
sion proceeding under § 85.316 or § 85.414,
respectively, against that entity.

(ii) The effective date of a debarment
or suspension that takes effect under
paragraph (a) of this section shall be 20
days after the date the notice is
mailed. The Secretary gives effect to a
suspension described in paragraph
(a)(2) of this section only after the sus-
pending official of the other agency has
issued a decision in response to an ob-
jection to the suspension or, if no ob-
jection to that suspension was raised,
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on the 35th day after the notice of sus-
pension was issued by that agency. The
suspension lasts for a period of 60 days,
beginning on the effective date speci-
fied in the notice, unless the suspended
entity and the Secretary agree to an
extension or the Secretary initiates a
limitation or termination proceeding
against the entity under 34 CFR part
668, subpart G, or part 682, subpart G,
as applicable, prior to the 60th day.

(3) If an institution, lender, or a third
party servicer is suspended by ED or
another Federal agency, the Secretary
determines whether grounds exist for
the initiation of an emergency action
against the entity under 34 CFR part
668, subpart G, or part 682, subpart G,
as applicable.

(c) An institution, lender, or third-
party servicer that is debarred or sus-
pended by another agency, or proposed
for debarment under 48 CFR part 9,
subpart 9.4 by another Federal agency,
is debarred, terminated or suspended,
as provided under this part, 34 CFR
part 668, and 34 CFR part 682, as appli-
cable, if that agency took this action
under procedures that afforded the ex-
cluded party the following:

(1) Notice of the proposed action;
(2) An opportunity to submit and

have considered evidence and argument
in opposition to the proposed action;

(3) An opportunity to obtain a hear-
ing on its objection

(1) At which the agency bears the
burden of persuasion, by a preponder-
ance of the evidence;

(ii) Conducted by an impartial person
who does not also exercise prosecu-
torial or investigative responsibilities
with respect to that action;

(iii) At which the entity may, unless
the hearing official determines that no
genuine dispute of material fact exists,
present testimony and secure the at-
tendance of those agency witnesses
with personal knowledge of material
facts whose testimony the hearing offi-
cial determines to be needed, in light
of other available evidence and wit-
nesses; and

(iv) Of which a transcribed record is
available upon request; and

(4) A written decision stating find-
ings of fact and conclusions of law on
which the decision is rendered.
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(d) The title IV, HEA programs are
those programs listed in 34 CFR
668.1(c).

(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[60 FR 33056, June 26, 1995]

§ 85.205 Ineligible persons.
Persons who are ineligible, as defined

in §85.105(i), are excluded in accordance
with the applicable statutory, execu-
tive order, or regulatory authority.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.210 Voluntary exclusion.
Persons who accept voluntary exclu-

sions under § 85.315 are excluded in ac-
cordance with the terms of their settle-
ments. ED shall, and participants may,
contact the original action agency to
ascertain the extent of the exclusion.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.215 Exception provision.
ED may grant an exception permit-

ting a debarred, suspended, or volun-
tarily excluded person, or a person pro-
posed for debarment under 48 CFR part
9, subpart 9.4, to participate in a par-
ticular covered transaction upon a
written determination by the agency
head or an authorized designee stating
the reason(s) for deviating from the
Presidential policy established by Ex-
ecutive Order 12549 and § 85.200. How-
ever, in accordance with the Presi-
dent's stated intention in the Execu-
tive Order, exceptions shall be granted
only infrequently. Exceptions shall be
reported in accordance with § 85.505(a).
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1221e-3 and 3474; Sec. 2455, Pub. L. 103-355, 108
Stat. 3243 at 3327)

[60 FR 33041, 33056, June 26, 1995]

§ 85.220 Continuation of covered trans-
actions.

(a) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency and
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except as provided in § 85.201, agencies
and participants may continue covered
transactions in existence at the time
the person was debarred, suspended,
proposed for debarment under 48 CFR
part 9, subpart 9.4, declared ineligible,
or voluntarily excluded. A decision as
to the type of termination action, if
any, to be taken should be made only
after thorough review to ensure the
propriety of the proposed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in §85.215.

(0) An educational institution, lend-
er, or servicer may continue a title IV,
HEA transaction after the effective
date of a debarment as determined
under §85.201 only as provided in 34
CFR 668.26, 682.702, or 668.94, as applica-
ble.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[60 FR 33057, June 26, 1995]

§85.225 Failure to adhere to restric-
tions.

(a) Except as permitted under § 85.215
or §85.220, a participant shall not
knowingly do business under a covered
transaction with a person who is

(1) Debarred or suspended;
(2) Proposed for debarment under 48

CFR part 9, subpart 9.4; or
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction.
(b) Violation of the restriction under

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(c) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
from the covered transaction (See ap-
pendix B of these regulations), unless it
knows that the certification is erro-

§85.305

neous. An agency has the burden of
proof that a participant did knowingly
do business with a person that filed an
erroneous certification.
[60 FR 33041, 33056, June 26, 1995]

Subpart CDebarment

§ 85.300 General.
The debarring official may debar a

person for any of the causes in § 85.305,
using procedures established in §§85.310
through 85.314. The existence of a cause
for debarment, however, does not nec-
essarily require that the person be
debarred; the seriousness of the per-
son's acts or omissions and any miti-
gating factors shall be considered in
making any debarment decision.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.305 Causes for debarment.
Debarment may be imposed in ac-

cordance with the provisions of §§ 85.300
through 85.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsibil-
ity of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;
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(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:
(1) A nonprocurement debarment by

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in § 85.215 or § 85.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor's legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under § 85.315 or of any set-
tlement of a debarment or suspension
action

(5) Violation of any requirement of
Subpart F of this part, relating to pro-
viding a drug-free workplace, as set
forth in §85.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[53 FR 19191 and 19204, May 26, 1988, as
amended at 54 FR 4950 and 4960, Jan. 31, 19893

*85.310 Procedures.
ED shall process debarment actions

as informally as practicable, consistent
with the principles of fundamental
fairness, using the procedures in
§§85.311 through 85.314.

(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)
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*85.311 Investigation and referral.
Information concerning the existence

of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.312 Notice of proposed debarment.
A debarment proceeding shall be ini-

tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;

(c) Of the cause(s) relied upon under
§ 85.305 for proposing debarment;

(d) Of the provisions of §§85.311
through 85.314, and any other ED proce-
dures, if applicable, governing debar-
ment decisionmaking; and

(e) Of the potential effect of a debar-
ment.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

1)85.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent's submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.
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(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.
(Authority: E.O.s 12549 and 12689; 20 U.B.C.
1082, 1094, 1221e-3 and 3474; and Bee. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 8327)

§ 85.314 Debarring official's decision.
(a) No additional proceedings necessary.

In actions based upon a conviction or
civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official's decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c)(1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official's deci-
sion. (1) If the debarring official decides

179-130 D-98--9

§85.316

to impose debarment, the respondent
shall be given prompt notice

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

UM Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or authorized designee makes the
determination referred to in § 85.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.
(Authority: E.O.s 12649 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[53 FR 19191 and 19204, May 26, 1988, as
amended at 53 FR 19192, May 26, 1988; 60 FR
33057, June 26, 1995]

§ 85.315 Settlement and voluntary ex-
clusion.

(a) When in the best interest of the
Government, ED may, at any time, set-
tle a debarment or suspension action.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see subpart E).
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§85.316 Procedures for title IV, HEA
debarments.

(a) If the Secretary initiates a debar-
ment action against an educational in-
stitution, lender or third-party servicer
under E.O. 12549, the Secretary uses the
following procedures in connection
with the debarment to ensure that the
debarment also precludes participation
under title IV of the Higher Education
Act of 1965, as amended:

(1) The procedures in §85.312, Notice
of proposed debarment, and § 85.314(d),
Notice of debarring official's decision.

(2) Instead of the procedures in
§§85.313 and 85.314(a)-(c), the procedures

1 6 2
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in 34 CFR part 668, subpart G-, or 34
CFR part 682, subpart G, as applicable.

(b) On appeal from a decision debar-
ring an educational institution, lender,
or third-party servicer, the Secretary
issues a final decision after all parties
have filed their written materials with
the Secretary.

(c) In a proceeding under this section,
in addition to the findings and conclu-
sions required by 34 CFR part 668, sub-
part G, or 682, subpart G, the debarring
official, and, on appeal, the Secretary,
determine whether there exist suffi-
cient grounds for debarment as set
forth in §85.305.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[60 FR 33057, June 26, 1995]

§ 85.320 Period of debarment.
(a) Debarment shall be for a period

commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of Sub-
part F of this part (see §85.305(c)(5)),
the period of debarment shall not ex-
ceed five years.

(b) The debarring official may extend
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to
protect the public interest. However, a
debarment may not be extended solely
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of §§ 85.311 through 85.314 shall be fol-
lowed to extend the debarment.

(c) The respondent may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by
documentation. The debarring official
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may grant such a request for reasons
including, but not limited to:

(1) Newly discovered material evi-
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[53 FR 19191 and 19204, May 26, 1988, as
amended at 54 FR 4950 and 4960, Jan. 31, 1989]

§ 85.325 Scope of debarment.
(a) Scope in general. (1) Debarment of

a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an opportunity to respond (see §§85.311
through 85.314).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual's perform-
ance of duties for or on behalf of the
participant, or with the participant's
knowledge, approval, or acquiescence.
The participant's acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,
criminal, or other seriously improper
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conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant's
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

Subpart DSuspenslon
§ 85.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in
§85.405 using procedures established in
§§85.410 through 85.413.

(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence of
one or more of the causes set out in
§ 85.405, and

(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the cir-
cumstances, whether or not important
allegations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative

§85.411

agreements, loan authorizations, and
contracts.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.405 Causes for suspension.
(a) Suspension may be imposed in ac-

cordance with the provisions of §§85.400
through 85.413 upon adequate evidence:

(1) To suspect the commission of an
offense listed in § 85.305(a); or

(2) That a cause for debarment under
§ 85.305 may exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.410 Procedures.
(a) Investigation and referral. Informa-

tion concerning the existence of a
cause for suspension from any source
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for
consideration. After consideration, the
suspending official may issue a notice
of suspension.

(b) Decisionmaking process. ED shall
process suspension actions as infor-
mally as practicable, consistent with
principles of fundamental fairness,
using the procedures in H85.411
through 85.413.

(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.411 Notice of suspension.
When a respondent is suspended, no-

tice shall immediately be given:
(a) That suspension has been im-

posed;
(b) That the suspension is based on

an indictment, conviction, or other
adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further
Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government's evidence;
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(d) Of the cause(s) relied upon under
§ 85.405 for imposing suspension;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of H85.411
through 85.413 and any other ED proce-
dures, if applicable, governing suspen-
sion decisionmaking; and

(g) Of the effect of the suspension.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the suspend-
ing official finds that the respondent's
submission in opposition raises a genu-
ine dispute over facts material to the
suspension, respondent(s) shall be af-
forded an opportunity to appear with a
representative, submit documentary
evidence, present witnesses, and con-
front any witness the agency presents,
unless:

(1) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.413 Suspending official's decision.
The suspending official may modify

or terminate the suspension (for exam-
ple, see §85.320(c) for reasons for reduc-
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ing the period or scope of debarment)
or may leave it in force. However, a de-
cision to modify or terminate the sus-
pension shall be without prejudice to
the subsequent imposition of suspen-
sion by any other agency or debarment
by any agency. The decision shall be
rendered in accordance with the follow-
ing provisions:

(a) No additional proceedings necessary.
In actions: based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-,
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-
sion on the basis of all the information
in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically determin-
ing them to be arbitrary or capricious
or clearly erroneous.

(c) Notice of suspending official's deci-
sion. Prompt written notice of the sus-
pending official's decision shall be sent
to the respondent.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.414 Procedures for title IV, HEA
suspensions under E.O. 12649.

(a) Title IV E.O. 12549 suspensions. (1)
If the Secretary initiates a suspension
against an educational institution,
lender or third-party servicer under
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E.O. 12549, the Secretary uses the fol-
lowing procedures in connection with
the suspension to ensure that the sus-
pension precludes participation under
title IV of the Higher Education Act of
1965, as amended:

(i) The procedures in §85.411, Notice
of suspension.

(ii) Instead of the procedures in
H85.412, 85.413 and 85.415, the proce-
dures in 34 CFR part 668, subpart G, or
34 CFR part 682, subpart G, as applica-
ble.

(2) In a proceeding under this section,
in addition to the findings and conclu-
sions required by 34 CFR part 668, sub-
part G, or 34 CFR part 682, subpart G,
the suspending official, and, on appeal,
the Secretary, determine whether
there exist sufficient grounds for sus-
pension as set forth in § 85.405.

(b) Continued assistance under title IV,
HEA. The institution, lender, or third-
party servicer may continue its par-
ticipation in the title IV programs
until the procedures described in para-
graph (a) of this section, except for
those relating to appeals to the Sec-
retary, have been completed, unless the
Secretary takes an emergency action
under 34 CFR part 668, subpart G, or 34
CFR part 682, subpart G.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

[60 FR 33057, June 26, 1995]

§ 85.415 Period of suspension.
(a) Suspension shall be for a tem-

porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-
nated sooner by the suspending official
or as provided in paragraph (b) of this
section.

(b) If legal or administrative proceed-
ings are not initiated within 12 months
after the date of the suspension notice,
the suspension shall be terminated un-
less an Assistant Attorney General or
United States Attorney requests its ex-
tension in writing, in which case it
may be extended for an additional six
months. In no event may a suspension
extend beyond 18 months, unless such
proceedings have been initiated within
that period.
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(c) The suspending official shall no-
tify the Department of Justice of an
impending termination of a suspension,
at least 30 days before the 12-month pe-
riod expires, to give that Department
an opportunity to request an exten-
sion.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.420 Scope of suspension.
The scope of a suspension is the same

as the scope of a debarment (see
§ 85.325), except that the procedures of
§§85.410 through 85.413 shall be used in
imposing a suspension.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

Subpart EResponsibilities of GSA,
ED and Participants

§ 85.500 GSA responsibilities.
(a) In accordance with the OMB

guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended, or
voluntarily excluded by agencies under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.

(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
in a single action;

(2) The type of action;
(3) The cause for the action;
(4) The scope of the action;
(5) Any termination date for each

listing; and
(6) The agency and name and tele-

phone number of the agency point of
contact for the action.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 12210-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

§ 85.505 ED responsibilities.
(a) The agency shall provide GSA

with current information concerning
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debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which ED
has granted exceptions under §85.215
permitting participation by debarred,
suspended, or voluntarily excluded per-
sons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth
in §85.500(b) and of the exceptions
granted under §85.215 within five work-
ing days after taking such actions.

(c) The agency shall direct inquiries
concerning listed persons to the agency
that took the action.

(d) ED officials shall check the Non-
procurement List before entering cov-
ered transactions to determine whether
a participant in a primary transaction
is debarred, suspended, ineligible, or
voluntarily excluded (Tel. #).

(e) ED officials shall check the Non-
procurement List before approving
principals or lower tier participants
where agency approval of the principal
or lower tier participant is required
under the terms of the transaction, to
determine whether such principals or
participants are debarred, suspended,
ineligible, or voluntarily excluded.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and See. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

* 85.510 Participants' responsibilities.
(a) Certification by participants in pri-

mary covered transactions. Each partici-
pant shall submit the certification in
appendix A to this part for it and its
principals at the time the participant
submits its proposal in connection with
a primary covered transaction, except
that States need only complete such
certification as to their principals.
Participants may decide the method
and frequency by which they determine
the eligibility of their principals. In
addition, each participant may, but is
not required to, check the Nonprocure-
ment List for its principals (Tel. #).
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the certification
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submitted by the participant, shall be
considered in the administration of
covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1) Each
participant shall require participants
in lower tier covered transactions to
include the certification in appendix B
to this part for it and its principals in
any proposal submitted in connection
with such lower tier covered trans-
actions.

(2) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agency, un-
less it knows that the certification is
erroneous. Participants may decide the
method and frequency by which they
determine the eligiblity of their prin-
cipals. In addition, a participant may,
but is not required to, check the Non-
procurement List for its principals and
for participants (Tel. #).

(c) Changed circumstances regarding
certification. A participant shall provide
immediate written notice to ED if at
any time the participant learns that
its certification was erroneous when
submitted or has become erroneous by
reason of changed circumstances. Par-
ticipants in lower tier covered trans-
actions shall provide the same updated
notice to the participant to which it
submitted its proposals.
(Authority: E.O.s 12549 and 12689; 20 U.S.C.
1082, 1094, 1221e-3 and 3474; and Sec. 2455, Pub.
L. 103-355, 108 Stat. 3243 at 3327)

Su rt FDrug-Free Workplace
Requirements (Grants)

Sou mu: 55 FR 21
less otherwise noted.

21699, May 25, 1990, un-

*85.800 Purpose.
(a) The purpose of this subpart is to

carry out the Drug-Free Workplace Act
of 1988 by requiring that

(1) A grantee, other than an individ-
ual, shall certify to the agency that it
will provide a drug-free workplace;

(2) A grantee who is an individual
shall certify to the agency that, as a
condition of the grant, he or she will
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not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR subparts 9.4, 23.5, and 52.2.

(185.605 Definitions.
(a) Except as amended in this sec-

tion, the definitions of § 85.105 apply to
this subpart.

(b) For purposes of this subpart
(1) Controlled substance means a con-

trolled substance in schedules I
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes;

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute
involving the manufacture, distribu-
tion, dispensing, use, or possession of
any controlled substance;

(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are
prohibited from engaging in the unlaw-
ful manufacture, distribution, dispens-
ing, possession, or use of a controlled
substance;

(5) Employee means the employee of a
grantee directly engaged in , the per-
formance of work under the grant, in-
cluding:

(1) All direct charge employees;
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the
grant; and,

(iii) Temporary personnel and con-
sultants who are directly engaged in
the performance of work under the
grant and who are on the grantee's
payroll.
This definition does not include work-
ers not on the payroll of the grantee
(e.g., volunteers, even if used to meet a
matching requirement; consultants or
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independent contractors not on the
payroll; or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency;

(7) Grant means an award of financial
assistance, including a cooperative
agreement, in the form of money, or
property in lieu of money, by a Federal
agency directly to a grantee. The term
grant includes block grant and entitle-
ment grant programs, whether or not
exempted from coverage under the
grants management government-wide
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not
include technical assistance that pro-
vides services instead of money, or
other assistance in the form of loans,
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or
any veterans' benefits to individuals,
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States;

(8) Grantee means a person who ap-
plies for or receives a grant directly
from a Federal agency (except another
Federal agency);

(9) Individual means a natural person;
(10) State means any of the States of

the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the
State government.

85.610 Coverage.
(a) This subpart applies to any grant-

ee of the agency.
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(b) This subpart applies to any grant,
except where application of this sub-
part would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government. A determination
of such inconsistency may be made
only by the agency head or his/her des-
ignee.

(c) The provisions of subparts A, B, C,
D and E of this part apply to matters
covered by this subpart, except where
specifically modified by this subpart.
In the event of any conflict between
provisions of this subpart and other
provisions of this part, the provisions
of this subpart are deemed to control
with respect to the implementation of
drug-free workplace requirements con-
cerning grants.

§ 85.615 Grounds for Suspension of
payments, suspension or termi-
nation of grants, or suspension or
debarment.

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing,that

(a) The grantee has made a false cer-
tification under § 85.630;

(b) With respect to a grantee other
than an individual

(1) The grantee has violated the cer-
tification by failing to carry out the
requirements of paragraphs (A)(a)-(g)
and/or (B) of the certification (Alter-
nate I to appendix C) or

(2) Such a number of employees of
the grantee have been convicted of vio-
lations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free workplace.

(c) With respect to a grantee who is
an individual

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (Alternate II to appendix
C); or

(2) The grantee is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any grant activity.
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§ 85.620 Effect of violation.
(a) In the event of a violation of this

subpart as provided in §85.615, and in
accordance with applicable law, the
grantee shall be subject to one or more
of the following actions:

(1) Suspension of payments under the
grant;

(2) Suspension or termination of the
grant; and

(3) Suspension or debarment of the
grantee under the provisions of this
part.

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
exceed five years (see § 85.320(a)(2) of
this part).

§ 85.625 Exception provision.
The agency head may waive with re-

spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that such a waiver would be in the pub-
lic interest. This exception authority
cannot be delegated to any other offi-
cial.

161

§ 85.680 Certification requirements
and procedures.

(a)(1) As a prior condition of being
awarded a grant, each grantee shall
make the appropriate certification to
the Federal agency providing the
grant, as provided in appendix C to this
part.

(2) Grantees are not required to make
a certification in order to continue re-
ceiving funds under a grant awarded
before March 18, 1989, or under a no-
cost time extension of such a grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of
such a grant made on or after March
18, 1989.

(b) Except as provided in this section,
all grantees shall make the required
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time
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certification in order to continue re-
ceiving awards.

(c) A grantee that is a State may
elect to make one certification in each
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until
July 31, 1990. Except as provided in
paragraph (d) of this section, this cer-
tification shall cover all grants to all
State agencies from any Federal agen-
cy. The State shall retain the original
of this statewide certification in its
Governor's office and, prior to grant
award, shall ensure that a copy is sub-
mitted individually with respect to
each grant, unless the Federal agency
has designated a central location for
submission.

(1) If a State elects to make one cer-
tification in each Federal fiscal year as
specified in paragraph (c) of this sec-
tion it must forward its certification
to: Office of Intergovernmental and
Interagency Affairs.

(2) [Reserved]
(d)(1) The Governor of a State may

exclude certain State agencies from
the statewide certification and author-
ize these agencies to submit their own
certifications to Federal agencies. The
statewide certification shall name any
State agencies so excluded.

(2) A State agency to which the
statewide certification does not apply,
or a State agency in a State that does
not have a statewide certification, may
elect to make one certification in each
Federal fiscal year. State agencies that
previously submitted a State agency
certification are not required to make
a certification for Fiscal Year 1990
until July 31, 1990. The State agency
shall retain the original of this State
agency-wide certification in its central
office and, prior to grant award, shall
ensure that a copy is submitted indi-
vidually with respect to each grant,
unless the Federal agency designates a
central location for submission.

(i) If a State agency elects to make
one certification in each Federal fiscal
year as specified in paragraph (d) of
this section it must forward its certifi-
cation to: Office of Intergovernmental
and Interagency Affairs.

(ii) [Reserved]
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(3) When the work of a grant is done
by more than one State agency, the
certification of the State agency di-
rectly receiving the grant shall be
deemed to certify compliance for all
workplaces, including those located in
other State agencies.

(e)(1) For a grant of less than 30 days
performance duration, grantees shall
have this policy statement and pro-
gram in. place as soon as possible, but
in any case by a date prior to the date
on which performance is expected to be
completed.

(2) For a grant of 30 days or more per-
formance duration, grantees shall have
this policy statement and program in
place within 30 days after award.

(3) Where extraordinary cir-
cumstances warrant for a specific
grant, the grant officer may determine
a different date on which the policy
statement and program shall be in
place.
[55 FR 21688, 21699, May 25, 1990, as amended
at 55 FR 21699, May 25, 1990]

§ 85.635 Reporting of and employee
sanctions for convictions of crimi-
nal drug offenses.

(a) When a grantee other than an in-
dividual is notified that an employee
has been convicted for a violation of a
criminal drug statute occurring in the
workplace, it shall take the following
actions:

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee's position
title, to every grant officer, or other
designee on whose grant activity the
convicted employee was working, un-
less a Federal agency has designated a
central point for the receipt of such no-
tifications. Notification shall include
the identification number(s) for each of
the Federal agency's affected grants.

(i) A grantee must report convictions
as specified in paragraph (a)(1) of this
section to the Director, Grants and
Contracts Service, Office of Manage-
ment.

(ii) [Reserved]
(2) Within 30 calendar days of receiv-

ing notice of the conviction, the grant-
ee shall do the following with respect
to the employee who was convicted.
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(1) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act
of 1973, as amended; or

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal,
State, or local health, law enforce-
ment, or other appropriate agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring during
the conduct of any grant activity shall
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has
designated a central point for the re-
ceipt of such notices. Notification shall
include the identification number(s)
for each of the Federal agency's af-
fected grants.

(1) A grantee must report convictions
as specified in paragraph (b) of this sec-
tion to the Director, Grants and Con-
tracts Service, Office of Management.

(2) [Reserved]
(Approved by the Office of Management and
Budget under control number 0991-0002)

[55 FR 21688, 21699, May 25, 1990, as amended
at 55 FR 21699, May 25, 1990]

APPENDIX A TO PART 85CERTIFICATION
REGARDING DEBARMENT, SUSPEN-
SION, AND OTHER RESPONSIBILITY
MATTERSPRIMARY COVERED
TRANSACTIONS

Instructions for Certification
1. By signing and submitting this proposal,

the prospective primary participant is pro-
viding the certification set out below.

2. The inability of a person to provide the
certification required below will not nec-
essarily result in denial of participation in
this covered transaction. The prospective
participant shall submit an explanation of
why it cannot provide the certification set
out below. The certification or explanation
will be considered in connection with the de-
partment or agency's determination whether
to enter into this transaction. However, fail-
ure of the prospective primary participant to
furnish a certification or an explanation
shall disqualify such person from participa-
tion in this transaction.

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or
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agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition
to other remedies available to the Federal
Government, the department or agency may
terminate this transaction for cause or de-
fault.

4. The prospective primary participant
shall provide immediate written notice to
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its
certification was erroneous when submitted
or has become erroneous by reason of
changed circumstances.

5. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meanings set out in the Definitions and
Coverage sections of the rules implementing
Executive Order 12549. You may contact the
department or agency to which this proposal
is being submitted for assistance in obtain-
ing a copy of those regulations.

6. The prospective primary pirticipant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action.

7. The prospective primary participant fur-
ther agrees by submitting this proposal that
it will include the clause titled "Certifi-
cation Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction," provided by the
department or agency entering into this cov-
ered transaction, without modification, in
all lower tier covered transactions and in all
solicitations for lower tier covered trans-
actions.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification
is erroneous. A participant may decide the
method and frequency by which it deter-
mines the eligibility of its principals. Each
participant may, but is not required to,
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams.

9. Nothing contained in the foregoing shall
be construed to require establishment of a
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system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

10. Except for transactions authorized
under paragraph 6 of these instructions, if a
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this
transaction, in addition to other remedies
available to the Federal Government, the de-
partment or agency may terminate this
transaction for cause or. default.

Certification Regarding Debarment, Suspension,
and Other Responsibility MattersPrimary
Covered Transactions

(1) The prospective primary participant
certifies to the best of its knowledge and be-
lief, that it and its principals:

(a) Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded by any Federal de-
partment or agency;

(b) Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them
for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (Federal,
State or local) transaction or contract under
a public transaction; violation of Federal or
State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making
false statements, or receiving stolen prop-
erty;

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local)
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and

(d) Have not within a three-year period
preceding this application/proposal had one
or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33056, June 26, 1995]
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APPENDIX B TO PART 85CERTIFICATION
REGARDING DEBARMENT, SUSPEN-
SION, INELIGIBILITY AND VOLUNTARY
EXCLUSIONLOWER TIER COVERED
TRANSACTIONS

Instructions for Certification
1. By signing and submitting this proposal,

the prospective lower tier participant is pro-
viding the certification set out below.

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was
entered into. If it is later determined that
the prospective lower tier participant know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Federal Government the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

3. The prospective lower tier participant
shall provide immediate written notice to
the person to which this proposal is submit-
ted if at any time the prospective lower tier
participant learns that its certification was
erroneous when submitted or had become er-
roneous by reason of changed circumstances.

4. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meaning set out in the Definitions and
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the
person to which this proposal is submitted
for assistance in obtaining a copy of those
regulations.

5. The prospective lower tier participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency with which this transaction
originated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will include this clause titled "Cer-
tification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction," without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.

7. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
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transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions,
unless it knows that the certification is erro-
neous. A participant may decide the method
and frequency by which it determines the
eligibility of its principals. Each participant
may, but is not required to, check the List of
Parties Excluded from Federal Procurement
and Nonprocurement Programs.

8. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized under
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction
with a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, suspended,
debarred, ineligible, or voluntarily excluded
from participation in this transaction, in ad-
dition to other remedies available to the
Federal Government, the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

Certification Regarding Debarment, Suspension,
Ineligibility an Voluntary ExclusionLower
Tier Covered Transactions
(1) The prospective lower tier participant

certifies, by submission of this proposal, that
neither it nor its principals is presently
debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded
from participation in this transaction by any
Federal department or agency.

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.
[60 FR 33042, 33056, June 26, 1995]

APPENDIX C TO PART 85CERTIFICATION
REGARDING DRUG-FREE WORKPLACE
REQUIREMENTS

Instructions for Certification
1. By signing and/or submitting this appli-

cation or grant agreement, the grantee is
providing the certification set out below.

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the
grant. If it is later determined that the
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the
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agency, in addition to any other remedies
available to the Federal Government, may
take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Al-
ternate I applies.

4. For grantees who are individuals, Alter-
nate II applies.

5. Workplaces under grants, for grantees
other than individuals, need not be identified
on the certification. If known, they may be
identified in the grant application. If the
grantee does not identify the workplaces at
the time of application, or upon award, if
there is no application, the grantee must
keep the identity of the workplace(s) on file
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee's drug-free workplace
requirements.

6. Workplace identifications must include
the actual address of. buildings (or parts of
buildings) or other sites where work under
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass
transit authority or State highway depart-
ment while in operation, State employees in
each local unemployment office, performers
in concert halls or radio studios).

7. If the workplace identified to the agency
changes during the performance of the grant,
the grantee shall inform the agency of the
change(s), if it previously identified the
workplaces in question (see paragraph five).

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common
rule and Drug-Free Workplace common rule
apply to this certification. Grantees' atten-
tion is called, in particular, to the following
definitions from these rules:

Controlled substance means a controlled
substance in Schedules I through V of the
Controlled Substances Act (21 U.S.C. 812) and
as further defined by regulation (21 CFR
1308.11 through 1308.15);

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes;

Criminal drug statute means a Federal or
non-Federal criminal statute involving the
manufacture, distribution, dispensing, use,
or possession of any controlled substance;

Employee means the employee of a grantee
directly engaged in the performance of work
under a grant, including: (1) All direct charge
employees; (it) All indirect charge employees
unless their impact or involvement is insig-
nificant to the performance of the grant;
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who
are on the grantee's payroll. This definition
does not include workers not on the payroll
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of the grantee (e.g., volunteers, even if used
to meet a matching requirement; consult-
ants or independent contractors not on the
grantee's payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places).

Certification Regarding Drug-Free Workplace
Requirements

Alternate I. (GRANTEES OTHER THAN
INDIVIDUALS)

A. The grantee certifies that it will or will
continue to provide a drug-free workplace
by:

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in the
grantee's workplace and specifying the ac-
tions that will be taken against employees
for violation of such prohibition;

(b) Establishing an ongoing drug-free
awareness program to inform employees
about

(1) The dangers of drug abuse in the work-
place;

(2) The grantee's policy of maintaining a
drug-free workplace;

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs;
and

(4) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(c) Making it a requirement that each em-
ployee to be engaged in the performance of
the grant be given a copy of the statement
required by paragraph (a);

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a
condition of employment under the grant,
the employee will

(1) Abide by the terms of the statement;
and

(2) Notify the employer in writing of his or
her conviction for a violation of a criminal
drug statute occurring in the workplace no
later than five calendar days after such con-
viction;

(e) Notifying the agency in writing, within
ten calendar days after receiving notice
under paragraph (d)(2) from an employee or
otherwise receiving actual notice of such
conviction. Employers of convicted employ-
ees must provide notice, including position
title, to every grant officer or other designee
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include
the identification number(s) of each affected
grant;

(f) Taking one of the following actions,
within 30 calendar days of receiving notice
under paragraph (d)(2), with respect to any
employee who is so convicted-
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(1) Taking appropriate personnel action
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as
amended; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(g) Making a good faith effort to continue
to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c),
(d), (e) and (f).

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of
work done in connection with the specific
grant:
Place of Performance (Street address, city,

county, state, zip code)

Check if there are workplaces on file that
are not identified here.

Alternate II. (GRANTEES WHO ARE
INDIVIDUALS)

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage
in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled
substance in conducting any activity with
the grant;

(b) If convicted of a criminal drug offense
resulting from a violation occurring during
the conduct of any grant activity, he or she
will report the conviction, in writing, within
10 calendar days of the conviction, to every
grant officer or other designee, unless the
Federal agency designates a central point for
the receipt of such notices. When notice is
made to such a central point, it shall include
the identification number(s) of each affected
grant.
[55 FR 21690, 21699, May 25, 1990]

PART 86DRUG AND ALCOHOL
ABUSE PREVENTION

Subpart AGeneral
Sec.
86.1 What is the purpose of the Drug and Al-

cohol Abuse Prevention regulations?
86.2 What Federal programs are covered by

this part?
86.3 What actions shall an IHE take to com-

ply with the requirements of this part?
86.4 What are the procedures for submitting

a drug prevention program certification?
86.5 What are the consequences if an IHE

fails to submit a drug prevention pro-
gram certification?
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86.6 When must an THE submit a drug pre-
vention program certification?

86.7 What definitions apply to this part?

Subpart BInstffutions of Higher Education

86.100 What must the IHE's drug prevention
program include?

86.101 What review of IHE drug prevention
programs does the Secretary conduct?

86.102 What is required of an IHE that the
Secretary selects for annual review?

86.103 What records and information must
an IHE make available to the Secretary
and the public concerning its drug pre-
vention program?

Subpart C [Reserved]

Subpart DResponses and Sanctions
Issued or Imposed by the Secretary for
Violations by an IHE

86.300 What constitutes a violation of this
part by an IHE?

86.301 What actions may the Secretary take
if an IHE violates this part?

86.302 What are the procedures used by the
Secretary for providing information or
technical assistance?

86.303 What are the procedures used by the
Secretary for issuing a response other
than the formulation of a compliance
agreement or the provision of informa-
tion or technical assistance?

86.304 What are the procedures used by the
Secretary to demand repayment of Fed-
eral financial assistance or terminate an
IHE's eligibility for any or all forms of
Federal financial assistance?

Subpart EAppeal Procedures
86.400 What is the scope of this subpart?
86.401 What are the authority and respon-

sibility of the ALJ?
86.402 Who may be a party in a hearing

under this subpart?
88.403 May a party be represented by coun-

sel?
86.404 How may a party communicate with

an ALJ?
86.405 What are the requirements for filing

written submissions?
86.406 What must the ALJ do if the parties

enter settlement negotiations?
.407 What are the procedures for schedul-

ing a hearing?
86.408 What are the procedures for conduct-

ing a pre-hearing conference?
86.409 What are the procedures for conduct-

ing a hearing on the record?
86.410 What are the procedures for issuance

of a decision?
86.411 What are the procedures for request-

ing reinstatement of eligibility?

Au'rnoRrrY: 20 U.S.C. 1145g, unless other-
wise noted.

SouacrE: 55 FR 33581, Aug. 16, 1990, unless
otherwise noted.

Subpart AGeneral
§ 86.1 What is the purpose of the Drug

and Alcohol Abuse Prevention regu-
lations?

The purpose of the Drug and Alcohol
Abuse Prevention regulations is to im-
plement section 22 of the Drug-Free
Schools and Communities Act Amend-
ments of 1989, which added section 1213
to the Higher Education Act. These
amendments require that, as a condi-
tion of receiving funds or any other
form of financial assistance under any
Federal program, an institution of
higher education (IHE) must certify
that it has adopted and implemented a
drug prevention program as described
in this part.
(Authority: 20 U.S.C. 1145g)

[61 FR 66225, Dec. 17, 1996]

*88.2 What Federal programs are cov-
ered by this part?

The Federal programs covered by
this part include

(a) All programs administered by the
Department of Education under which
an IHE may receive funds or any other
form of Federal financial assistance;
and

(b) All programs administered by any
other Federal agency under which an
HIE may receive funds or any other
form of Federal financial assistance.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

86.3 What actions shall an IRE take
to comply with the requirements of
this part?

(a) An IHE shall adopt and imple-
ment a drug prevention program as de-
scribed in §86.100 to prevent the unlaw-
ful possession, use, or distribution of il-
licit drugs and alcohol by all students
and employees on school premises or as
part of any of its activities.

(b) An IHE shall provide a written
certification that it has adopted and
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implemented the drug prevention pro-
gram described in §86.100.
(Approved by the Office of Management and
Budget under control number 1880-0522)

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, 66226, Dec. 17, 1996]

§ 86.4 What are the procedures for sub-
mitting a drug prevention program
certification?

An IHE shall submit to the Secretary
the drug prevention program certifi-
cation required by § 86.3(b).
(Approved by the Office of Management and
Budget under control number 1880-0522)

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66226, Dec. 17, 1996]

§ 86.5 What are the consequences if an
HIE fails to submit a drug preven-
tion program certification?

(a) An ME that fails to submit a drug
prevention program certification is not
eligible to receive funds or any other
form of financial assistance under any
Federal program.

(b) The effect of loss of eligibility to
receive funds or any other form of Fed-
eral financial assistance is determined
by the statute and regulations govern-
ing the Federal programs under which
an ME receives or desires to receive
assistance.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.6 When must an IHE submit a
drug prevention program certifi-
cation?

(a) After October 1, 1990, except as
provided in paragraph (b) of this sec-
tion, an ME is not eligible to receive
funds or any other form of financial as-
sistance under any Federal program
until the tHE has submitted a drug pre-
vention program certification.

(b)(1) The Secretary may allow an
IHE until not later than April 1, 1991,
to submit the drug prevention program
certification, only if the tHE estab-
lishes that it has a need, other than ad-
ministrative convenience, for more

§ 86.7

time to adopt and implement its drug
prevention program.

(2) An IHE that wants to receive an
extension of time to submit its drug
prevention program certification shall
submit a written justification to the
Secretary that

(i) Describes each part of its drug
prevention program, whether in effect
or planned;

(ii) Provides a schedule to complete
and implement its drug prevention pro-
gram; and

(iii) Explains why it has a need, other
than administrative convenience, for
more time to adopt and implement its
drug prevention program.

(3) An IHE shall submit a request for
an extension to the Secretary.
(Approved by the Office of Management and
Budget under control number 1880-0522)

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66226, Dec. 17, 1996]

§ 86.7 What definitions apply to this
part?

(a) Definitions in EDGAR. The follow-
ing terms used in this part are defined
in 34 CFR part 77:
Department
EDGAR
Secretary

(b) Other definitions. The following
terms used in this part are defined as
follows:

Compliance agreement means an agree-
ment between the Secretary and an
IHE that is not in full compliance with
its drug prevention program certifi-
cation. The agreement specifies the
steps the IHE will take to comply fully
with its drug prevention program cer-
tification, and provides a schedule for
the accomplishment of those steps. A
compliance agreement does not excuse
or remedy past violations of this part.

Institution of higher education means
(1) An institution of higher edu-

cation, as defined in 34 CFR 600.4;
(2) A proprietary institution of high-

er education, as defined in 34 CFR 600.5;
(3) A postsecondary vocational insti-

tution, as defined in 34 CFR 600.6; and
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(4) A vocational school, as defined in
34 CFR 600.7.

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66226, Dec. 17, 1996]

Subpart B institutions of Higher
Education

§ 86.100 What must the IHE's drug pre-
vention program include?

The IHE's drug prevention program
must, at a minimum, include the fol-
lowing:

(a) The annual distribution in writ-
ing to each employee, and to each stu-
dent who is taking one or more classes
for any type of academic credit except
for continuing education units, regard-
less of the length of the student's pro-
gram of study, of

(1) Standards of conduct that clearly
prohibit, at a minimum, the unlawful
possession, use, or distribution of il-
licit drugs and alcohol by students and
employees on its property or as part of
any of its activities;

(2) A description of the applicable
legal sanctions under local, State, or
Federal law for the unlawful possession
or distribution of illicit drugs and alco-
hol;

(3) A description of the health risks
associated with the use of illicit drugs
and the abuse of alcohol;

(4) A description of any drug or alco-
hol counseling, treatment, or rehabili-
tation or re-entry programs that are
available to employees or students; and

(5) A clear statement that the IHE
will impose disciplinary sanctions on
students and employees (consistent
with local, State, and Federal law), and
a description of those sanctions, up to
and including expulsion or termination
of employment and referral for pros-
ecution, for violations of the standards
of conduct required by paragraph (a)(1)
of this section. For the purpose of this
section, a disciplinary sanction may in-
clude the completion of an appropriate
rehabilitation program.

(b) A biennial review by the IHE of
its program to

(1) Determine its effectiveness and
implement changes to the program if
they are needed; and
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(2) Ensure that the disciplinary sanc-
tions described in paragraph (a)(5) of
this section are consistently enforced.
(Approved by the Office of Management and
Budget under control number 1880-0522)

(Authority: 20 U.S.C. 1145g)

§ 86.101 What review of IHE drug pre-
vention programs does the Sec-
retary conduct?

The Secretary annually reviews a
representative sample of IHE drug pre-
vention programs.
(Authority: 20 U.S.C. 1145g)

§ 86.102 What is required of an IHE
that the Secretary selects for an-
nual review?

If the Secretary selects an IHE for re-
view under § 86.101, the IHE shall pro-
vide the Secretary access to personnel,
records, documents and any other nec-
essary information requested by the
Secretary to review the ME's adoption
and implementation of its drug preven-
tion program.
(Approved by the Office of Management and
Budget under control number 1880-0522)

(Authority: 20 U.S.C. 1145g)

§ 86.103 What records and information
must an THE make available to the
Secretary and the public concern-
ing its drug prevention program?

(a) Each THE that provides the drug
prevention program certification re-
quired by § 86.3(b) shall, upon request,
make available to the Secretary and
the public a copy of each item required
by § 86.100(a) as well as the results of
the biennial review required by
§ 86.100(b).

(b)(1) An ME shall retain the follow-
ing records for three years after the fis-
cal year in which the record was cre-
ated:

(i) The items described in paragraph
(a) of this section.

(11) Any other records reasonably re-
lated to the IHE's compliance with the
drug prevention program certification.

(2) If any litigation, claim, negotia-
tion, audit, review, or other action in-
volving the records has been started
before expiration of the three-year pe-
riod, the THE shall retain the records
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until completion of the action and res-
olution of all issues that arise from it,
or until the end of the regular three-
year period, whichever is later.
(Approved by the Office of Management and
Budget under control number 1880-0522)

(Authority: 20 U.S.C. 1145g)

Subpart C [Reserved]

Subpart D-- Responses and Sanc-
tions Issued or Imposed by
the Secretary for Violations by
an IHE

§ 86.300 What constitutes a violation of
this part by an ME?

An IHE violates this part by
(a) Receiving any form of Federal fi-

nancial assistance after becoming in-
eligible to receive that assistance be-
cause of failure to submit a certifi-
cation in accordance with § 86.3(b); or

(b) Violating its certification. Viola-
tion of a certification includes failure
of an ME to

(1) Adopt or implement its drug pre-
vention program; or

(2) Consistently enforce its discipli-
nary sanctions for violations by stu-
dents and employees of the standards
of conduct adopted by an IHE under
§86.100(a)(1).

(Authority: 20 U.B.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66226, Dec. 17, 1996]

86.301 What actions may the Sec-
retary take if an ME violates this
part?

(a) If an IHE violates its certifi-
cation, the Secretary may issue a re-
sponse to the IHE. A response may in-
clude, but is not limited to

(1) Provision of information and tech-
nical assistance; and

(2) Formulation of a compliance
agreement designed to bring the IHE
into full compliance with this part as
soon as feasible.

(b) If an IHE receives any form of
Federal financial assistance without
having submitted a certification or
violates its certification, the Secretary
may impose one or more sanctions on
the IHE, including-

§ 86.303

(1) Repayment of any or all forms of
Federal financial assistance received
by the ME when it was in violation of
this part; and

(2) The termination of any or all
forms of Federal financial assistancethat

(i)(A) Except as specified in para-
graph (b)(2)(ii) of this section, ends an
IHE's eligibility to receive any or all
forms of Federal financial assistance.
The Secretary specifies which forms of
Federal financial assistance would be
affected; and

(B) Prohibits an IHE from making
any new obligations against Federal
funds; and

(ii) For purposes of an IHE's partici-
pation in the student financial assist-
ance programs authorized by title IV of
the Higher Education Act of 1965 as
amended, has the same effect as a ter-
mination under 34 CFR 668.94.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.302 What are the procedures used
by the Secretary for providing in-
formation or technical assistance?

(a) The Secretary provides informa-
tion or technical assistance to an IHE
in writing, through site visits, or by
other means.

(b) The ME shall inform the Sec-
retary of any corrective action it has
taken within a period specified by the
Secretary.
(Authority: 20 U.S.C. 1145g)
[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.303 What are the procedures used
by the Secretary for issuing a re-
sponse other than the formulation
of a compliance agreement or the
provision of information or tech-
nical assistance?

(a) If the Secretary intends to issue a
response other than the formulation of
a compliance agreement or the provi-
sion of information or technical assist-
ance, the Secretary notifies the IHE in
writing of

(1) The Secretary's determination
that there are grounds to issue a re-
sponse other than the formulation of a
compliance agreement or providing in-
formation or technical assistance; and
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(2) The response the Secretary in-
tends to issue.

(b) An IHE may submit written com-
ments to the Secretary on the deter-
mination under paragraph (a)(1) of this
section and the intended response
under paragraph (a)(2) of this section
within 30 days after the date the DIE
receives the notification of the Sec-
retary's intent to issue a response.

(c) Based on the initial notification
and the written comments of the IHE
the Secretary makes a final determina-
tion and, if appropriate, issues a final
response.

(d) The IHE shall inform the Sec-
retary of the corrective action it has
taken in order to comply with the
terms of the Secretary's response with-
in a period specified by the Secretary.

(e) If an IHE does not comply with
the terms of a response issued by the
Secretary, the Secretary may issue an
additional response or impose a sanc-
tion on the IHE in accordance with the
procedures in §86.304.

(Authority: 20 U.S.C. 1145g)

[55 FR, 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.304 What are the procedures used
by the Secretary to demand repay-
ment of Federal financial assistance
or terminate an IHE's eligibility for
any or all forms of Federal financial
assistance?

(a) A designated Department official
begins a proceeding for repayment of
Federal financial assistance or termi-
nation, or both, of an IHE's eligibility
for any or all forms of Federal finan-
cial assistance by sending the IHE a
notice by certified mail with return re-
ceipt requested. This notice

(1) Informs the IHE of the Secretary's
intent to demand repayment of Federal
financial assistance or to terminate,
describes the consequences of that ac-
tion, and identifies the alleged viola-
tions that constitute the basis for the
action;

(2) Specifies, as appropriate
(i) The amount of Federal financial

assistance that must be repaid and the
date by which the 1HE must repay the
funds; and

(ii) The proposed effective date of the
termination, which must be at least 30
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days after the date of receipt of the no-
tice of intent; and

(3) Informs the IHE that the repay-
ment of Federal financial assistance
will not be required or that the termi-
nation will not be effective on the date
specified in the notice if the designated
Department official receives, within a
30-day period beginning on the date the
ME receives the notice of intent de-
scribed in this paragraph

(1) Written material indicating why
the repayment of Federal financial as-
sistance or termination should not
take place; or

(ii) A request for a hearing that con-
tains a concise statement of disputed
issues of law and fact, the tHE's posi-
tion with respect to these issues, and,
if appropriate, a description of which
Federal financial assistance the HIE
contends need not be repaid.

(b) If the IHE does not request a
hearing but submits written material

(1) The IHE receives no additional op-
portunity to request or receive a hear-
ing; and

(2) The designated Department offi-
cial, after considering the written ma-
terial, notifies the IHE in writing
whether

(i) Any or all of the Federal financial
assistance must be repaid; or

(ii) The proposed termination is dis-
missed or imposed as of a- specified
date.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

Subpart EAppeal Procedures
86.400 What is the scope of this sub-

part?
(a) The procedures in this subpart are

the exclusive procedures governing ap-
peals of decisions by a designated De-
partment official to demand the repay-
ment of Federal financial assistance or
terminate the eligibility of an IHE to
receive some or all forms of Federal fi-
nancial assistance for violations of this
part.

(b) An Administrative Law Judge
(ALJ) hears appeals under this subpart.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]
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§ 86.401 What are the authority and re-
sponsibility of the ALT?

(a) The ALJ regulates the course of
the proceeding and conduct of the par-
ties during the hearing and takes all
steps necessary to conduct a fair and
impartial proceeding.

(b) The ALJ is not authorized to
issue subpoenas.

(c) The ALJ takes whatever measures
are appropriate to expedite the pro-
ceeding. These measures may include,
but are not limited to

(1) Scheduling of conferences;
(2) Setting time limits for hearings

and submission of written documents;
and

(3) Terminating the hearing and
issuing a decision against a party if
that party does not meet those time
limits.

(d) The scope of the ALJ's review is
limited to determining whether

(1) The IHE received any form of Fed-
eral financial assistance after becom-
ing ineligible to receive that assistance
because of failure to submit a certifi-
cation; or

(2) The ME violated its certification.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug, 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

86.402 Who may be a party in a hear-
ing under this subpart?

(a) Only the designated Department
official and the IHE that is the subject
of the proposed termination or recov-
ery of Federal financial assistance may
be parties in a hearing under this sub-
part.

(b) Except as provided in this sub-
part, no person or organization other
than a party may participate in a hear-
ing under this subpart.
(Authority: 20 U.S.C. 1145g)

[55 FR, 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.403 May a party be represented by
counsel?

A party may be represented by coun-
sel.
(Authority: 20 U.S.C. 1145g)

1 .0

§ 86.405

1186.404 How may a party commu-
nicate with an ALT?

(a) A party may not communicate
with an ALJ on any fact at issue in the
case or on any matter relevant to the
merits of the case unless the other
party is given notice and an oppor-
tunity to participate.

(b)(1) To obtain an order or ruling
from an ALJ, a party shall make a mo-
tion to the ALJ.

(2) Except for a request for an exten-
sion of time, a motion must be made in
writing unless the parties appear in
person or participate in a conference
telephone call. The ALJ may require a
party to reduce an oral motion to writ-
ing.

(3) If a party files a written motion,
the party shall do so in accordance
with §86.405.

(4) Except for a request for an exten-
sion of time, the ALJ may not grant a
party's written motion without the
consent of the other party unless the
other party has had at least 21 days
from the date of service of the motion
to respond. However, the ALJ may
deny a motion without awaiting a re-
sponse.

(5) The date of service of a motion is
determined by the standards for deter-
mining a filing date in § 86.405(d).
(Authority: 20 U.S.C. 1145g)

*86.405 What are the requirements for
filing written submissions?

(a) Any written submission under
this subpart must be filed by hand-de-
livery, by mail, or by facsimile trans-
mission. The Secretary discourages the
use of facsimile transmission for docu-
ments longer than five pages.

(b) If a party files a brief or other
document, the party shall serve a copy
of the filed material on the other party
on the filing date by hand-delivery or
by mail. If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(c) Any written submission must be
accompanied by a statement certifying
the date that the filed material was
filed and served on the other party.

(d)(1) The filing date for a written
submission is the date the documentIB

M Hand-delivered;
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(ii) Mailed; or
(iii) Sent by facsimile ,transmission.
(2) If a scheduled filing date falls on

a Saturday, Sunday, or Federal holi-
day, the filing deadline is the next Fed-
eral business day.

(e) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(f) If a document is filed by facsimile
transmission, the Secretary or the des-
ignated Department official, as appli-
cable, may require the filing of a fol-
low-up hard copy by hand-delivery or
by mail within a reasonable period of
time.
(Authority: 20 U.S.C. 1145g)
[57 FR 56795, Nov. 30, 1992]

§ 86.406 What must the ALIT do if the
parties enter settlement negotir.-
tions?

(a) If the parties to a case file a joint
motion requesting a stay of the pro-
ceedings for settlement negotiations or
for the parties to obtain approval of a
settlement agreement, the ALJ grants
the stay.

(b) The following are not admissible
in any proceeding under this part:

(1) Evidence of conduct during settle-
ment negotiations.

(2) Statements made during settle-
ment negotiations.

(3) Terms of settlement offers.
(c) The parties may not disclose the

contents of settlement negotiations to
the ALJ. If the parties enter into a set-
tlement agreement and file a joint mo-
tion to dismiss the case, the ALJ
grants the motion.
(Authority: 20 U.S.C. 1145g)

§ 86.407 What are the procedures for
scheduling a hearing'?

(a) If the IHE requests a hearing by
the time specified in §86.304(a)(3), the
designated Department official sets the
date and the place.

(b)(1) The date is at least 15 days
after the designated Department offi-
cial receives the request and no later
than 45 days after the request for hear-
ing is received by the Department.

(2) On the motion of either or both
parties, the ALJ may extend the period
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before the hearing is scheduled beyond
the 45 days specified in paragraph (b)(1)
of this section.

(c) No termination takes effect until
after a hearing is held and a decision is
issued by the Department.

(d) With the approval of the ALJ and
the consent of the designated Depart-
ment official and the IHE, any time
schedule specified in this section may
be shortened.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.408 What are the procedures for
conducting a pre-hearing con-
ference?

(a)(1) A pre-hearing conference may
be convened by the ALJ if the ALJ
thinks that such a conference would be
useful, or if requested by

(1) The designated Department offi-
cial; or

(ii) The IHE.
(2) The purpose of a pre-hearing con-

ference is to allow the parties to settle,
narrow, or clarify the dispute.

(b) A pre- hearing, conference may
consist of

(1) A conference telephone call;
(2) An informal meeting; or
(3) The submission and exchange of

written material.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.409 What are the procedures for
conducting a hearing on the
record?

(a) A hearing on the record is an or-
derly presentation of arguments and
evidence conducted by an ALJ.

(b) An ALJ conducts the hearing en-
tirely on the basis of briefs and other
written submissions unless

(1) The ALJ determines, after review-
ing all appropriate submissions, that
an evidentiary hearing is needed to re-
solve a material factual issue in dis-
pute; or

(2) The ALJ determines, after review-
ing all appropriate submissions, that
oral argument is needed to clarify the
issues in the case.
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(c) The hearing process may be expe-
dited as agreed by the ALJ, the des-
ignated Department official, and the
ME. Procedures to expedite may in-
clude, but are not limited to, the fol-
lowing:

(1) A restriction on the number or
length of submissions.

(2) The conduct of the hearing by
telephone conference call.

(3) A review limited to the written
record.

(4) A certification by the parties to
facts and legal authorities not in dis-
pute.

(d)(1) The formal rules of evidence
and procedures applicable to proceed-
ings in a court of law are not applica-
ble.

(2) The designated Department offi-
cial has the burden of persuasion in
any proceeding under this subpart.

(3)(i) The parties may agree to ex-
change relevant documents and infor-
mation.

(ii) The ALJ may not order discov-
ery, as provided for under the Federal
Rules of Civil Procedure, or any other
exchange between the parties of docu-
ments or information.

(4) The ALJ accepts only evidence
that is relevant and material to the
proceeding and is not unduly repeti-
tious.

(e) The ALJ makes a transcribed
record of any evidentiary hearing or
oral argument that is held, and makes
the record available to

(1) The designated Department offi-
cial; and

(2) The IHE on its request and upon
payment of a fee comparable to that
prescribed under the Department of
Education Freedom of Information Act
regulations (34 CFR part 5).
(Authority: 20 U.S.C. 1145g)
[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

86.410 What are the procedures for
issuance of a decision?

(a)(1) The ALJ issues a written deci-
sion to the IHE, the designated Depart-
ment official, and the Secretary by cer-
tified mail, return receipt requested,
within 30 days after

(i) The last brief is filed;
(ii) The last day of the hearing if one

is held; or

182 174

§86.411

(iii) The date on which the ALJ ter-
minates the hearing in accordance with
§ 86.401(c)(3).

(2) The ALJ's decision states whether
the violation or violations contained in
the Secretary's notification occurred,
and articulates the reasons for the
ALJ's finding.

(3) The ALJ bases findings of fact
only on evidence in the hearing record
and on matters given judicial notice.

(b)(1) The ALJ's decision is the final
decision of the agency. However, the
Secretary reviews the decision on re-
quest of either party, and may review
the decision on his or her own initia-
tive.

(2) If the Secretary decides to review
the decision on his or her own initia-
tive, the Secretary informs the parties
of his or her intention to review by
written notice sent within 15 days of
the Secretary's receipt of the ALJ's de-
cision.

(c)(1) Either party may request re-
view by the Secretary by submitting a
brief or written materials to the Sec-
retary within 20 days of the party's re-
ceipt of the ALJ's decision. The sub-
mission must explain why the decision
of the ALJ should be modified, re-
versed, or remanded. The other party
shall respond within 20 days of receipt
of the brief or written materials filed
by the opposing party.

(2) Neither party may introduce new
evidence on review.

(d) The decision of the ALJ ordering
the repayment of Federal financial as-
sistance or terminating the eligibility
of an IHE does not take effect pending
the Secretary's review.

(e)(1) The Secretary reviews the
ALJ's decision considering only evi-
dence introduced into the record.

(2) The Secretary's decision may af-
firm, modify, reverse or remand the
ALJ's decision and includes a state-
ment of reasons for the decision.
(Authority: 20 U.S.C. 1145g)
[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.411 What are the procedures for
requesting reinstatement of eligi-
bility?

(a)(1) An IHE whose eligibility to re-
ceive any or all forms of Federal finan-
cial assistance has been terminated
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may file with the Department a re-
quest for reinstatement as an eligible
entity no earlier than 18 months after
the effective date of the termination.

(2) In order to be reinstated, the IHE
must demonstrate that it has corrected
the violation or violations on which
the termination was based, and that it
has met any repayment obligation im-
posed upon it under § 86.301(b)(1) of this
part.

(b) In addition to the requirements of
paragraph (a) of this section, the IHE
shall comply with the requirements
and procedures for reinstatement of
eligibility applicable to any Federal
program under which it desires to re-
ceive Federal financial assistance.
(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

PART 97-PROTECTION OF HUMAN
SUBJECTS

Subpart A-Federal Policy for the Protec-
tion of Human Subjects (Basic ED Pol-
icy for Protection of Human Research
Subjects)

Sec.
97.101 To what does this policy apply?
97.102 Definitions.
97.103 Assuring compliance with this pol-

icy-research conducted or supported by
any Federal Department or Agency.

97.104-97.106 [Reserved]
97.107 IRB membership.
97.108 IRB functions and operations.
97.109 IRB review of research.
97.110 Expedited review procedures for cer-

tain kinds of research involving no more
than minimal risk, and for minor
changes in approved research.

97.111 Criteria for IRB approval of research.
97.112 Review by institution.
97.113 Suspension or termination of IRB ap-

proval of research.
97.114 Cooperative research.
97.115 IRB records.
97.116 General requirements for informed

consent.
97.117 Documentation of informed consent.
97.118 Applications and proposals lacking

definite plans for involvement of human
subjects.

97.119 Research undertaken without the in-
tention of involving human subjects.

97.120 Evaluation and disposition of applica-
tions and proposals for research to be
conducted or supported by a Federal De-
partment or Agency.

97.121 [Reserved]
97.122 Use of Federal funds.
97.123 Early termination of research sup-

port: Evaluation of applications and pro-
posals.

97.124 Conditions.

Subparts B-C [Reserved]

Subpart D- Addltlonal ED Protections for
Children Who are Subjects In Research

97.401 To what do these regulations apply?
97.402 Definitions.
9'7.403 IRB duties.
97.404 Research not involving greater than

minimal risk.
97.405 Research involving greater than

minimal risk but presenting the prospect
of direct benefit to the individual sub-
jects.

97.406 Research involving greater than
minimal risk and no prospect of direct
benefit to individual subjects, but likely
to yield generalizable knowledge about
the subject's disorder or condition.

97.407 Research not otherwise approvable
which presents an opportunity to under-
stand, prevent, or alleviate a serious
problem affecting the health or welfare
of children.

97.408 Requirements for permission by par-
ents or guardians and for assent by chil-
dren.

97.409 Wards.

AirrHoRrrv: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; 42 U.S.C. 300v-1(b).

SOURCE: 56 FR 28012, 28021, June 18, 1991,
unless otherwise noted.

Subpart A-Federal Policy for the
Protection of Human Subjects
(Basic ED Policy for Protection
of Human Research Subjects)

§ 97.101 To what does this policy
apply?

(a) Except as provided in paragraph
(b) of this section, this policy applies
to all research involving human sub-
jects conducted, supported or otherwise
subject to regulation by any federal de-
partment or agency which takes appro-
priate administrative action to make
the policy applicable to such research.
This includes research conducted by
federal civilian employees or military
personnel, except that each department
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or agency head may adopt such proce-
dural modifications as may be appro-
priate from an administrative stand-
point. It also includes research con-
ducted, supported, or otherwise subject
to regulation by the federal govern-
ment outside the United States.

(1) Research that is conducted or sup-
ported by a federal department or
agency, whether or not it is regulated
as defined in § 97.102(e), must comply
with all sections of this policy.

(2) Research that is neither con-
ducted nor supported by a federal de-
partment or agency but is subject to
regulation as defined in § 97.102(e) must
be reviewed and approved, in compli-
ance with H97.101, 97.102, and §§97.107
through 97.117 of this policy, by an in-
stitutional review board (IRB) that op-
erates in accordance with the pertinent
requirements of this policy.

(b) Unless otherwise required by de-
partment or agency heads, research ac-
tivities in which the only involvement
of human subjects will be in one or
more of the following categories are
exempt from this policy:

(1) Research conducted in established
or commonly accepted educational set-
tings, involving normal educational
practices, such as (1) research on regu-
lar and special education instructional
strategies, or (ii) research on the effec-
tiveness of or the comparison among
instructional techniques, curricula, or
classroom management methods.

(2) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures or observa-
tion of public behavior, unless:

(1) Information obtained is recorded
in such a manner that human subjects
can be identified, directly or through
identifiers linked to the subjects; and

(ii) Any disclosure of the human sub-
jects' responses outside the research
could reasonably place the subjects at
risk of criminal or civil liability or be
damaging to the subjects' financial
standing, employability, or reputation.

(3) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures, or obser-
vation of public behavior that is not
exempt under paragraph (b)(2) of this
section, if:

§97.101

(1) The human subjects are elected or
appointed public officials or candidates
for public office; or

(ii) Federal statute(s) require(s) with-
out exception that the confidentiality
of the personally identifiable informa-
tion will be maintained throughout the
research and thereafter.

(4) Research, involving the collection
or study of existing data, documents,
records, pathological specimens, or di-
agnostic specimens, if these sources are
publicly available or if the information
is recorded by the investigator in such
a manner that subjects cannot be iden-
tified, directly or through identifiers
linked to the subjects.

(5) Research and demonstration
projects which are conducted by or sub-
ject to the approval of department or
agency heads, and which are designed
to study, evaluate, or otherwise exam-
ine:

(1) Public benefit or service pro-
grams;

(ii) Procedures for obtaining benefits
or services under those programs;

(iii) Possible changes in or alter-
natives to those programs or proce-
dures; or

(iv) Possible changes in methods or
levels of payment for benefits or serv-
ices under those programs.

(6) Taste and food quality evaluation
and consumer acceptance studies,

(1) If wholesome foods without addi-
tives are consumed or

(11) If a food is consumed that con-
tains a food ingredient at or below the
level and for a use found to be safe, or
agricultural chemical or environ-
mental contaminant at or below the
level found to be safe, by the Food and
Drug Administration or approved by
the Environmental Protection Agency
or the Food Safety and Inspection
Service of the U.S. Department of Agri-
culture.

(c) Department or agency heads re-
tain final judgment as to whether a
particular activity is covered by this
policy.

(d) Department or agency heads may
require that specific research activities
or classes of research activities con-
ducted, supported, or otherwise subject
to regulation by the department or
agency but not otherwise covered by
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this policy, comply with some or all of
the requirements of this policy.

(e) Compliance with this policy re-
quires compliance with pertinent fed-
eral laws or regulations which provide
additional protections for human sub-
jects.

(f) This policy does not affect any
state or local laws or regulations which
may otherwise be applicable and which
provide additional protections for
human subjects.

(g) This policy does not affect any
foreign laws or regulations which may
otherwise be applicable and which pro-
vide additional protections to human
subjects of research.

(h) When research covered by this
policy takes place in foreign countries,
procedures normally followed in the
foreign countries to protect human
subjects may differ from those set
forth in this policy. (An example is a
foreign institution which complies
with guidelines consistent with the
World Medical Assembly Declaration
(Declaration of Helsinki amended 1989)
issued either by sovereign states or by
an organization whose function for the
protection of human research subjects
is internationally recognized.) In these
circumstances, if a department or
agency head determines that the proce-
dures prescribed by the institution af-
ford protections that are at least
equivalent to those provided in this
policy, the department or agency head
may approve the substitution of the
foreign procedures in lieu of the proce-
dural requirements provided in this
policy. Except when otherwise required
by statute, Executive Order, or the de-
partment or agency head, notices of
these actions as they occur will be pub-
lished in the FEDERAL REGISTER or will
be otherwise published as provided in
department or agency procedures.

(i) Unless otherwise required by law,
department or agency heads may waive
the applicability of some or all of the
provisions of this policy to specific re-
search activities or classes of research
activities otherwise covered by this
policy. Except when otherwise required
by statute or Executive Order, the de-
partment or agency head shall forward
advance notices of these actions to the
Office for Protection from Research
Risks, Department of Health and

34 CFR Subtitle A (7-1-98 Edition)

Human Services (HIM), and shall also
publish them in the FEDERAL REGISTER
or in such other manner as provided in
department or agency procedures.'
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

[56 FR 28012, 28021, June 18, 1991; 56 FR 29756,
June 28, 1991]

§ 97.102 Definitions.
(a) Department or agency head means

the head of any federal department or
agency and any other officer or em-
ployee of any department or agency to
whom authority has been delegated.

(b) Institution means any public or
private entity or agency (including fed-
eral, state, and other agencies).

(c) Legally authorized representative
means an individual or judicial or
other body authorized under applicable
law to consent on behalf of a prospec-
tive subject to the subject's participa-
tion in the procedure(s) involved in the
research.

(d) Research means a systematic in-
vestigation, including research devel-
opment, testing and evaluation, de-
signed to develop or contribute to gen-
eralizable knowledge. Activities which
meet this definition constitute re-
search for purposes of this policy,
whether or not they are conducted or
supported under a program which is
considered research for other purposes.
For example, some demonstration and
service programs may include research
activities.

(e) Research subject to regulation, and
similar terms are intended to encom-
pass those research activities for which
a federal department or agency has

'Institutions with HHS-approved assur-
ances on file will abide by provisions of title
45 CFR part 46 subparts A-D. Some of the
other Departments and Agencies have incor-
porated all provisions of title 45 CFR part 46
into their policies and procedures as well.
However, the exemptions at 45 CFR 46.101(b)
do not apply to research involving prisoners,
fetuses, pregnant women, or human in vitro
fertilization, subparts B and C. The exemp-
tion at 45 CFR 46.101(b)(2), for research in-
volving survey or interview procedures or ob-
servation of public behavior, does not apply
to research with children, subpart D, except
for research involving observations of public
behavior when the investigator(s) do not par-
ticipate in the activities being observed.
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specific responsibility for regulating as
a research activity, (for example, In-
vestigational New Drug requirements
administered by the Food and Drug Ad-
ministration). It does not include re-
search activities which are inciden-
tally regulated by a federal department
or agency solely as part of the depart-
ment's or agency's broader responsibil-
ity to regulate certain types of activi-
ties whether research or non-research
in nature (for example, Wage and Hour
requirements administered by the De-
partment of Labor).

(f) Human subject means a living indi-
vidual about whom an investigator
(whether professional or student) con-
ducting research obtains

(1) Data through intervention or
interaction with the individual, or

(2) Identifiable private information.
Intervention includes both physical pro-
cedures by which data are gathered (for
example, venipuncture) and manipula-
tions of the subject or the subject's en-
vironment that are performed for re-
search purposes. Interaction includes
communication or interpersonal con-
tact between investigator and subject.
"Private information" includes infor-
mation about behavior that occurs in a
context in which an individual can rea-
sonably expect that no observation or
recording is taking place, and informa-
tion which has been provided for spe-
cific purposes by an individual and
which the individual can reasonably
expect will not be made public (for ex-
ample, a medical record). Private infor-
mation must be individually identifi-
able (i.e., the identity of the subject is
or may readily be ascertained by the
investigator or associated with the in-
formation) in order for obtaining the
information to constitute research in-
volving human subjects.

(g) IRB means an institutional review
board established in accord with and
for the purposes expressed in this pol-
icy.

(h) IRB approval means the deter-
mination of the IRB that the research
has been reviewed and may be con-
ducted at an institution within the
constraints set forth by the IRB and by
other institutional and federal require-
ments.

(1) Minimal risk means that the prob-
ability and magnitude of harm or dis-

§97.103

comfort anticipated in the research are
not greater in and of themselves than
those ordinarily encountered in daily
life or during the performance of rou-
tine physical or psychological exami-
nations or tests.

(j) Certification means the official no-
tification by the institution to the sup-
porting department or agency, in ac-
cordance with the requirements of this
policy, that a research project or activ-
ity involving human subjects has been
reviewed and approved by an IRB in ac-
cordance with an approved assurance.
(Authority: 5 U.S.C. 301; 20 U.B.C. 1221e-3,
3474; and 42 U.S.O. 300v-1(b))

* 87.108 Assuring compliance with this
policyresearch conducted or sup-
ported by any Federal Department
or Agency.

(a) Each institution engaged in re-
search which is covered by this policy
and which is conducted or supported by
a federal department or agency shall
provide written assurance satisfactory
to the department or agency head that
it will comply with the requirements
set forth in this policy. In lieu of re-
quiring submission of an assurance, in-
dividual department or agency heads
shall accept the existence of a current
assurance, appropriate for the research
in question, on file with the Office for
Protection from Research Risks, HHS,
and approved for federalwide use by
that office. When the existence of an
HHS-approved assurance is accepted in
lieu of requiring submission of an as-
surance, reports (except certification)
required by this policy to be made to
department and agency heads shall
also be made to the Office for Protec-
tion from Research Risks, HMS.

(b) Departments and agencies will
conduct or support research covered by
this policy only if the institution has
an assurance approved as provided in
this section, and only if the institution
has certified to the department or
agency head that the research has been
reviewed and approved by an IRB pro-
vided for in the assurance, and will be
subject to continuing review by the
IRB. Assurances applicable to federally
supported or conducted research shall
at a minimum include:

(1) A statement of principles govern-
ing the institution in the discharge of
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its responsibilities for protecting the
rights and welfare of human subjects of
research conducted at or sponsored by
the institution, regardless of whether
the research is subject to federal regu-
lation. This may include an appro-
priate existing code, declaration, or
statement of ethical principles, or a
statement formulated by the institu-
tion itself. This requirement does not
preempt provisions of this policy appli-
cable to department- or agency-sup-
ported or regulated research and need
not be applicable to any research ex-
empted or waived under § 97.101 (b) or
(i).

(2) Designation of one or more 1RBs
established in accordance with the re-
quirements of this policy, and for
which provisions are made for meeting
space and sufficient staff to support
the IRB's review and recordkeeping du-
ties.

(3) A list of IRB members identified
by name; earned degrees; representa-
tive capacity; indications of experience
such as board certifications, licenses,
etc., sufficient to describe each mem-
ber's chief anticipated contributions to
IRB deliberations; and any employ-
ment or other relationship between
each member and the institution; for
example: full-time employee, part-time
employee, member of governing panel
or board, stockholder, paid or unpaid
consultant. Changes in IRB member-
ship shall be reported to the depart-
ment or agency head, unless in accord
with § 97.103(a) of this policy, the exist-
ence of an HHS-approved assurance is
accepted. In this case, change in IRB
membership shall be reported to the
Office for Protection from Research
Risks, HHS.

(4) Written procedures which the IRB
will follow (1) for conducting its initial
and continuing review of research and
for reporting its findings and actions to
the investigator and the institution;
(ii) for determining which projects re-
quire review more often than annually
and which projects need verification
from sources other than the investiga-
tors that no material changes have oc-
curred since previous MB review; and
(iii) for ensuring prompt reporting to
the IRB of proposed changes in a re-
search activity, and for ensuring that
such changes in approved research,

34 CFR Subtitle A (7-1-98 Edition)

during the period for which IRB ap-
proval has already been given, may not
be initiated without MB review and
approval except when necessary to
eliminate apparent immediate hazards
to the subject.

(5) Written procedures for ensuring
prompt reporting to the IRB, appro-
priate institutional officials, and the
department or agency head of (i) any
unanticipated problems involving risks
to subjects or others or any serious or
continuing noncompliance with this
policy or the requirements or deter-
minations of the IRB and (ii) any sus-
pension or termination of IRE ap-
proval.

(c) The assurance shall be executed
by an individual authorized to act for
the institution and to assume on behalf
of the institution the obligations im-
posed by this policy and shall be filed
in such form and manner as the depart-
ment or agency head prescribes.

(d) The department or agency head
will evaluate all assurances submitted
in accordance with this policy through
such officers and employees of the de-
partment or agency and such experts
or consultants engaged for this purpose
as the department or agency head de-
termines to be appropriate. The depart-
ment or agency head's evaluation will
take into consideration the adequacy
of the proposed IRB in light of the an-
ticipated scope of the institution's re-
search activities and the types of sub-
ject populations likely to be involved,
the appropriateness of the proposed ini-
tial and continuing review procedures
in light of the probable risks, and the
size and complexity of the institution.

(e) On the basis of this evaluation,
the department or agency head may
approve or disapprove the assurance, or
enter into negotiations to develop an
approvable one. The department or
agency head may limit the period dur-
ing which any particular approved as-
surance or class of approved assurances
shall remain effective or otherwise
condition or restrict approval.

(f) Certification is required when the
research is supported by a federal de-
partment or agency and not otherwise
exempted or waived under § 97.101 (b) or
(i). An institution with an approved as-
surance shall certify that each applica-
tion or proposal for research covered
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by the assurance and by § 97.103 of this
Policy has been reviewed and approved
by the IRB. Such certification must be
submitted with the application or pro-
posal or by such later date as may be
prescribed by the department or agen-
cy to which the application or proposal
is submitted. Under no condition shall
research covered by § 97.103 of the Pol-
icy be supported prior to receipt of the
certification that the research has been
reviewed and approved by the IRB. In-
stitutions without an approved assur-
ance covering the research shall certify
within 30 days after receipt of a request
for such a certification from the de-
partment or agency, that the applica-
tion or proposal has been approved by
the IRB. If the certification is not sub-
mitted within these time limits, the
application or proposal may be re-
turned to the institution.
(Approved by the Office of Management and
Budget under control number 9999-0020)

(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

[56 FR 28012, 28021, June 18, 1991; 56 FR 29756,
June 28, 1991]

§§ 97.104-97.106 [Reserved]

§ 97.107 IRB membership.
(a) Each IRB shall have at least five

members, with varying backgrounds to
promote complete and adequate review
of research activities commonly con-
ducted by the institution. The IRB
shall be sufficiently qualified through
the experience and expertise of its
members, and the diversity of the
members, including consideration of
race, gender, and cultural backgrounds
and sensitivity to such issues as com-
munity attitudes, to promote respect
for its advice and counsel in safeguard-
ing the rights and welfare of human
subjects. In addition to possessing the
professional competence necessary to
review specific research activities, the
IRB shall be able to ascertain the ac-
ceptability of proposed research in
terms of institutional commitments
and regulations, applicable law, and
standards of professional conduct and
practice. The IRB shall therefore in-
clude persons knowledgeable in these
areas. If an IRB regularly reviews re-
search that involves a vulnerable cat-

§ 97.108

egory of subjects, such as children,
prisoners, pregnant women, or handi-
capped or mentally disabled persons,
consideration shall be given to the in-
clusion of one or more individuals who
are knowledgeable about and experi-
enced in working with these subjects.

(b) Every nondiscriminatory effort
will be made to ensure that no MB
consists entirely of men or entirely of
women, including the institution's con-
sideration of qualified persons of both
sexes, so long as no selection is made
to the IRB on the basis of gender. No
IRB may consist entirely of members
of one profession.

(c) Each IRB shall include at least
one member whose primary concerns
are in scientific areas and at least one
member whose primary concerns are in
nonscientific areas.

(d) Each IRB shall include at least
one member who is not otherwise affili-
ated with the institution and who is
not part of the immediate family of a
person who is affiliated with the insti-
tution.

(e) No IRB may have a member par-
ticipate in the MB's initial or continu-
ing review of any project in which the
member has a conflicting interest, ex-
cept to provide information requested
by the IRB.

(f) An IRB may, in its discretion, in-
vite individuals with competence in
special areas to assist in the review of
issues which require expertise beyond
or in addition to that available on the
IRB. These individuals may not vote
with the IRB.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

97.108 IRB functions and operations.
In order to fulfill the requirements of

this policy each IRB shall:
(a) Follow written procedures in the

same detail as described in §97.103(b)(4)
and, to the extent required by,
§ 97.103(b)(5).

(b) Except when an expedited review
procedure is used (see § 97.110), review
proposed research at convened meet-
ings at which a majority of the mem-
bers of the IRB are present, including
at least one member whose primary
concerns are in nonscientific areas. In
order for the research to be approved,
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it shall receive the approval of a ma-
jority of those members present at the
meeting.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

97.109 IRB review of research.
(a) An IRB shall- review and have au-

thority to approve, require modifica-
tions in (to secure approval), or dis-
approve all research activities covered
by this policy.

(b) An IRB shall require that infor-
mation given to subjects as part of in-
formed consent is in accordance with
§ 97.116. The IRB may require that in-
formation, in addition to that specifi-
cally mentioned in § 97.116, be given to
the subjects when in the IRB's judg-
ment the information would meaning-
fully add to the protection of the rights
and welfare of subjects.

(c) An IRB shall require documenta-
tion of informed consent or may waive
documentation in accordance with
§ 97.117.

(d) An IRB shall notify investigators
and the institution in writing of its de-
cision to approve or disapprove the pro-
posed research activity, or of modifica-
tions required to secure IRB approval
of the research activity. If the IRB de-
cides to disapprove a research activity,
it shall include in its written notifica-
tion a statement of the reasons for its
decision and give the investigator an
opportunity to respond in person or in
writing.

(e) An IRB shall conduct continuing
review of research covered by this pol-
icy at intervals appropriate to the de-
gree of risk, but not less than once per
year, and shall have authority to ob-
serve or have a third party observe the
consent process and the research.
(Approved by the Office of Management and
Budget under control number 9999-0020)

(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

* 97.110 Expedited review procedures
for certain kinds of research involv-
ing no more than minimal risk, and
for minor changes in approved re-
search.

(a) The Secretary, HHS, has estab-
lished, and published as a Notice in the
FEDERAL REGISTER, a list of categories

34 CFR Subtitle A (7-1-98 Edition)

of research that may be reviewed by
the IRB through an expedited review
procedure. The list will be amended, as
appropriate after consultation with
other departments and agencies,
through periodic republication by the
Secretary, HHS, in the FEDERAL REG-
ISTER. A copy of the list is available
from the Office for Protection from Re-
search Risks, National Institutes of
Health, HHS, Bethesda, Maryland
20892.

(b) An IRB may use the expedited re-
view procedure to review either or both
of the following:

(1) Some or all of the research ap-
pearing on the list and found by the re-
viewer(s) to involve no more than mini-
mal risk,

(2) Minor changes in previously ap-
proved research during the period (of
one year or less) for which approval is
authorized.
Under an expedited review procedure,
the review may be carried out by the
IRB chairperson or by one or more ex-
perienced reviewers designated by the
chairperson from among members of
the IRB. In reviewing the research, the
reviewers may exercise all of the au-
thorities of the IRB except that the re-
viewers may not disapprove the re-
search. A research activity may be dis-
approved only after review in accord-
ance with the non-expedited procedure
set forth in § 97.108(b).

(c) Each IRB which uses an expedited
review procedure shall adopt a method
for keeping all members advised of re-
search proposals which have been ap-
proved under the procedure.

(d) The department or agency head
may restrict, suspend, terminate, or
choose not to authorize an institu-
tion's or IRB's use of the expedited re-
view procedure.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

*97.111 Criteria for IRB approval of
research.

(a) In order to approve research cov-
ered by this policy the IRB shall deter-
mine that all of the following require-
ments are satisfied:

(1) Risks to subjects are minimized:
(i) By using procedures which are

consistent with sound research design
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and which do not unnecessarily expose
subjects to risk, and

(ii) Whenever appropriate, by using
procedures already being performed on
the subjects for diagnostic or treat-
ment purposes.

(2) Risks to subjects are reasonable
in relation to anticipated benefits, if
any, to subjects, and the importance of
the knowledge that may reasonably be
expected to result. In evaluating risks
and benefits, the IRB should consider
only those risks and benefits that may
result from the research (as distin-
guished from risks and benefits of
therapies subjects would receive even if
not participating in the research). The
IRB should not consider possible long-
range effects of applying knowledge
gained in the research (for example,
the possible effects of the research on
public policy) as among those research
risks that fall within the purview of its
responsibility.

(3) Selection of subjects is equitable.
In making this assessment the IRB
should take into account the purposes
of the research and the setting in
which the research will be conducted
and should be particularly cognizant of
the special problems of research in-
volving vulnerable populations, such as
children, prisoners, pregnant women,
mentally disabled persons, or economi-
cally or educationally disadvantaged
persons.

(4) Informed consent will be sought
from each prospective subject or the
subject's legally authorized representa-
tive, in accordance with, and to the ex-
tent required by § 97.116.

(5) Informed consent will be appro-
priately documented, in accordance
with, and to the extent required by
§ 97.117.

(6) When appropriate, the research
plan makes adequate provision for
monitoring the data collected to en-
sure the safety of subjects.

(7) When appropriate, there are ade-
quate provisions to protect the privacy
of subjects and to maintain the con-
fidentiality of data.

(b) When some or all of the subjects
are likely to be vulnerable to coercion
or undue influence, such as children,
prisoners, pregnant women, mentally
disabled persons, or economically or
educationally disadvantaged persons,

§97.114

additional safeguards have been in-
cluded in the study to protect the
rights and welfare of these subjects.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.112 Review by institution.
Research covered by this policy that

has been approved by an IRB may be
subject to further appropriate review
and approval or disapproval by officials
of the institution. However, those offi-
cials may not approve the research if it
has not been approved by an IRB.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.113 Suspension or termination of
IRB approval of research.

An IRB shall have authority to sus-
pend or terminate approval of research
that is not being conducted in accord-
ance with the IRB's requirements or
that has been associated with unex-
pected serious harm to subjects. Any
suspension or termination of approval
shall include a statement of the rea-
sons for the IRB's action and shall be
reported promptly to the investigator,
appropriate institutional officials, and
the department or agency head.
(Approved by the Office of Management and
Budget under control number 9999-0020)

(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.114 Cooperative research.
Cooperative research projects are

those projects covered by this policy
which involve more than one institu-
tion. In the conduct of cooperative re-
search projects, each institution is re-
sponsible for safeguarding the rights
and welfare of human subjects and for
complying with this policy. With the
approval of the department or agency
head, an institution participating in a
cooperative project may enter into a
joint review arrangement, rely upon
the review of another qualified IRB, or
make similar arrangements for avoid-
ing duplication of effort.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))
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§ 97.115 IRB records.
(a) An institution, or when appro-

priate an IRB, shall prepare and main-
tain adequate documentation of IRB
activities, including the following:

(1) Copies of all research proposals re-
viewed, scientific evaluations, if any,
that accompany the proposals, ap-
proved sample consent documents,
progress reports submitted by inves-
tigators, and reports of injuries to sub-
jects.

(2) Minutes of IRB meetings which
shall be in sufficient detail to show at-
tendance at the meetings; actions
taken by the IRB; the vote on these ac-
tions including the number of members
voting for, against, and abstaining; the
basis for requiring changes in or dis-
approving research; and a written sum-
mary of the discussion of controverted
issues and their resolution.

(3) Records of continuing review ac-
tivities.

(4) Copies of all correspondence be-
tween the IRB and the investigators.

(5) A list of IRB members in the same
detail as described is § 97.103(b)(3).

(6) Written procedures for the IRB in
the same detail as described in
§97.103(b)(4) and §97.103(b)(5).

(7) Statements of significant new
findings provided to subjects, as re-
quired by § 97.116(b)(5).

(b) The records required by this pol-
icy shall be retained for at least 3
years, and records relating to research
which is conducted shall be retained
for at least 3 years after completion of
the research. All records shall be acces-
sible for inspection and copying by au-
thorized representatives of the depart-
ment or agency at reasonable times
and in a reasonable manner.
(Approved by the Office of Management and
Budget under control number 9999-0020)

(Authority: 5 U.S.C. 301; 20 U.B.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§97.116 General requirements for in-
formed consent.

Except as provided elsewhere in this
policy, no investigator may involve a
human being as a subject in research
covered by this policy unless the inves-
tigator has obtained the legally effec-
tive informed consent of the subject or
the subject's legally authorized rep-
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resentative. An investigator shall seek
such consent only under circumstances
that provide the prospective subject or
the representative sufficient oppor-
tunity to consider whether or not to
participate and that minimize the pos-
sibility of coercion or undue influence.
The information that is given to the
subject or the representative shall be
in language understandable to the sub-
ject or the representative. No informed
consent, whether oral or written, may
include any exculpatory language
through which the subject or the rep-
resentative is made to waive or appear
to waive any of the subject's legal
rights, or releases or appears to release
the investigator, the sponsor, the insti-
tution or its agents from liability for
negligence.

(a) Basic elements of informed consent.
Except as provided in paragraph (c) or
(d) of this section, in seeking informed
consent the following information shall
be provided to each subject:

(1) A statement that the study in-
volves research, an explanation of the
purposes of the research and the ex-
pected duration of the subject's partici-
pation, a description of the procedures
to be followed, and identification of
any procedures which are experi-
mental;

(2) A description of any reasonably
foreseeable risks or discomforts to the
subject;

(3) A description of any benefits to
the subject or to others which may rea-
sonably be expected from the research;

(4) A disclosure of appropriate alter-
native procedures or courses of treat-
ment, if any, that might be advan-
tageous to the subject;

(5) A statement describing the ex-
tent, if any, to which confidentiality of
records identifying the subject will be
maintained;

(6) For research involving more than
minimal risk, an explanation as to
whether any compensation and an ex-
planation as to whether any medical
treatments are available if injury oc-
curs and, if so, what they consist of, or
where further information may be ob-
tained;

(7) An explanation of whom to con-
tact for answers to pertinent questions
about the research and research sub-
jects' rights, and whom to contact in
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the event of a research-related injury
to the subject; and

(8) A statement that participation is
voluntary, refusal to participate will
involve no penalty or loss of benefits to
which the subject is otherwise entitled,
and the subject may discontinue par-
ticipation at any time without penalty
or loss of benefits to which the subject
is otherwise entitled.

(b) Additional elements of informed con-
sent. When appropriate, one or more of
the following elements of information
shall also be provided to each subject:

(1) A statement that the particular
treatment or procedure may involve
risks to the subject (or to the embryo
or fetus, if the subject is or may be-
come pregnant) which are currently
unforeseeable;

(2) Anticipated circumstances under
which the subject's participation may
be terminated by the investigator
without regard to the subject's con-
sent;

(3) Any additional costs to the sub-
ject that may result from participation
in the research;

(4) The consequences of a subject's
decision to withdraw from the research
and procedures for orderly termination
of participation by the subject;

(5) A statement that significant new
findings developed during the course of
the research which may relate to the
subject's willingness to continue par-
ticipation will be provided to the sub-
ject; and

(6) The approximate number of sub-
jects involved in the study.

(c) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth
above, or waive the requirement to ob-
tain informed consent provided the IRB
finds and documents that:

(1) The research or demonstration
project is to be conducted by or subject
to the approval of state or local gov-
ernment officials and is designed to
study, evaluate, or otherwise examine:

(i) Public benefit of service programs;
(ii) Procedures for obtaining benefits

or services under those programs;
(iii) Possible changes in or alter-

natives to those programs or proce-
dures; or
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(iv) Possible changes in methods or
levels of payment for benefits or serv-
ices under those programs; and

(2) The research could not practica-
bly be carried out without the waiver
or alteration.

(d) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth in
this section, or waive the requirements
to obtain informed consent provided
the IRB finds and documents that:

(1) The research involves no more
than minimal risk to the subjects;

(2) The waiver or alteration will not
adversely affect the rights and welfare
of the subjects;

(3) The research could not practica-
bly be carried out without the waiver
or alteration; and

(4) Whenever appropriate, the sub-
jects will be provided with additional
pertinent information after participa-
tion.

(e) The informed consent require-
ments in this policy are not intended
to preempt any applicable federal,
state, or local laws which require addi-
tional information to be disclosed in
order for informed consent to be le-
gally effective.

(f) Nothing in this policy is intended
to limit the authority of a physician to
provide emergency medical care, to the
extent the physician is permitted to do
so under applicable federal, state, or
local law.
(Approved by the Office of Management and
Budget under control number 9999-0020)

(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

* 97.117 Documentation of informed
consent.

(a) Except as provided in paragraph
(c) of this section, informed consent
shall be documented by the use of a
written consent form approved by the
IRB and signed by the subject or the
subject's legally authorized representa-
tive. A copy shall be given to the per-
son signing the form.

(b) Except as provided in paragraph
(c) of this section, the consent form
may be either of the following:

(1) A written consent document that
embodies the elements of informed
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consent required by § 97.116. This form
may be read to the subject or the sub-
ject's legally authorized representa-
tive, but in any event, the investigator
shall give either the subject or the rep-
resentative adequate opportunity to
read it before it is signed; or

(2) A short form written consent doc-
ument stating that the elements of in-
formed consent required by §97.116
have been presented orally to the sub-
ject or the subject's legally authorized
representative. When this method is
used, there shall be a witness to the
oral presentation. Also, the IRB shall
approve a written summary of what is
to be said to the subject or the rep-
resentative. Only the short form itself
is to be signed by the subject or the
representative. However, the witness
shall sign both the short form and a
copy of the summary, and the person
actually obtaining consent shall sign a
copy of the summary. A copy of the
summary shall be given to the subject
or the representative, in addition to a
copy of the short form.

(c) An IRB may waive the require-
ment for the investigator to obtain a
signed consent form for some or all
subjects if it finds either:

(1) That the only record linking the
subject and the research would be the
consent document and the principal
risk would be potential harm resulting
from a breach of confidentiality. Each
subject will be asked whether the sub-
ject wants documentation linking the
subject with the research, and the sub-
ject's wishes will govern; or

(2) That the research presents no
more than minimal risk of harm to
subjects and involves no procedures for
which written consent is normally re-
quired outside of the research context.
In cases in which the documentation
requirement is waived, the IRB may re-
quire the investigator to provide sub-
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jects with a written statement regard-
ing the research.
(Approved by the Office of Management and
Budget under control number 9999-0020)

(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.118 Applications and proposals
lacking definite plans for involve-
ment of human subjects.

Certain types of applications for
grants, cooperative agreements, or con-
tracts are submitted to departments or
agencies with the knowledge that sub-
jects may be involved within the period
of support, but definite plans would not
normally be set forth in the applica-
tion or proposal. These include activi-
ties such as institutional type grants
when selection of specific projects is
the institution's responsibility; re-
search training grants in which the ac-
tivities involving subjects remain to be
selected; and projects in which human
subject's involvement will depend upon
completion of instruments, prior ani-
mal studies, or purification of com-
pounds. These applications need not be
reviewed by an IRB before an award
may be made. However, except for re-
search exempted or waived under
§97.101 (b) or (i), no human subjects
may be involved in any project sup-
ported by these awards until the
project has been reviewed and approved
by the IRB, as provided in this policy,
and certification submitted, by the in-
stitution, to the department or agency.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§97.119 Research undertaken without
the intention of involving human
subjects.

In the event research is undertaken
without the intention of involving
human subjects, but it is later pro-
posed to involve human subjects in the
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research, the research shall first be re-
viewed and approved by an IRB, as pro-
vided in this policy, a certification sub-
mitted, by the institution, to the de-
partment or agency, and final approval
given to the proposed change by the de-
partment or agency.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.120 Evaluation and disposition of
applications and proposals for re-
search to be conducted or sup-
ported by a Federal Department or
Agency.

(a) The department or agency head
will evaluate all applications and pro-
posals involving human subjects sub-
mitted to the department or agency
through such officers and employees of
the department or agency and such ex-
perts and consultants as the depart-
ment or agency head determines to be
appropriate. This evaluation will take
into consideration the risks to the sub-
jects, the adequacy of protection
against these risks, the potential bene-
fits of the research to the subjects and
others, and the importance of the
knowledge gained or to be gained.

(b) On the basis of this evaluation,
the department or agency head may
approve or disapprove the application
or proposal, or enter into negotiations
to develop an approvable one.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.121 [Reserved]

§ 97.122 Use of Federal funds.
Federal funds administered by a de-

partment or agency may not be ex-
pended for research involving human
subjects unless the requirements of
this policy have been satisfied.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.123 Early termination of research
support: Evaluation of applications
and proposals.

(a) The department or agency head
may require that department or agency
support for any project be terminated
or suspended in the manner prescribed
in applicable program requirements,
when the department or agency head
finds an institution has materially
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failed to comply with the terms of this
policy.

(b) In making decisions about sup-
porting or approving applications or
proposals covered by this policy the de-
partment or agency head may take
into account, in addition to all other
eligibility requirements and program
criteria, factors such as whether the
applicant has been subject to a termi-
nation or suspension under paragarph
(a) of this section and whether the ap-
plicant or the person or persons who
would direct or has have directed the
scientific and technical aspects of an
activity has have, in the judgment of
the department or agency head, mate-
rially failed to discharge responsibility
for the protection of the rights and
welfare of human subjects (whether or
not the research was subject to federal
regulation).
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.124 Conditions.
With respect to any research project

or any class of research projects the de-
partment or agency head may impose
additional conditions prior to or at the
time of approval when in the judgment
of the department or agency head addi-
tional conditions are necessary for the
protection of human subjects.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

Subparts B-C [Reserved]

Subpart DAdditional ED Protec-
tions for Children Who Are
Subjects in Research

SOURCE: 62 FR 63221, Nov. 26, 1997, unless
otherwise noted.

§ 97.401 To what do these regulations
apply?

(a) This subpart applies to all re-
search involving children as subjects
conducted or supported by the Depart-
ment of Education.

(1) This subpart applies to research
conducted by Department employees.

(2) This subpart applies to research
conducted or supported by the Depart-
ment of Education outside the United
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States, but in appropriate cir-
cumstances the Secretary may, under
§ 97.101(i), waive the applicability of
some or all of the requirements of the
regulations in this subpart for that re-
search.

(b) Exemptions in §97.101(b)(1) and
(b)(3) through (b)(6) are applicable to
this subpart. The exemption in
§ 97.101(b)(2) regarding educational tests
is also applicable to this subpart. The
exemption in § 97.101(b)(2) for research
involving survey or interview proce-
dures or observations of public behav-
ior does not apply to research covered
by this subpart, except for research in-
volving observation of public behavior
when the investigator or investigators
do not participate in the activities
being observed.

(c) The exceptions, additions, and
provisions for waiver as they appear in
§ 97.101(c) through (i) are applicable to
this subpart.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b)).

§ 97.402 Definitions.
The definitions in § 97.102 apply to

this subpart. In addition, the following
definitions also apply to this subpart:

(a) Children are persons who have not
attained the legal age for consent to
treatments or procedures involved in
the research, under the applicable law
of the jurisdiction in which the re-
search will be conducted.

(b) Assent means a child's affirmative
agreement to participate in research.
Mere failure to object should not, ab-
sent affirmative agreement, be con-
strued as assent.

(c) Permission means the agreement of
parent(s) or guardian to the participa-
tion of their child or ward in research.

(d) Parent means a child's biological
or adoptive parent.

(e) Guardian means an individual who
is authorized under applicable State or
local law to consent on behalf of a
child to general medical care.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b)).

§ 97.403 IRB duties.
In addition to other responsibilities

assigned to IRBs under this part, each
IRB shall review research covered by

187

34 CFR Subtitle A (7-1-98 Edition)

this subpart and approve only research
that satisfies the conditions of all ap-
plicable sections of this subpart.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b)).

§ 97.404 Research not involving great-
er than minimal risk.

ED conducts or funds research in
which the IRB finds that no greater
than minimal risk to children is pre-
sented, only if the IRB finds that ade-
quate provisions are made for solicit-
ing the assent of the children and the
permission of their parents or guard-
ians, as set forth in § 97.408.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.405 Research involving greater
than minimal risk but presenting
the prospect of direct benefit to the
individual subjects.

ED conducts or funds research in
which the IRB finds that more than
minimal risk to children is presented
by an intervention or procedure that
holds out the prospect of direct benefit
for the individual subject, or by a mon-
itoring procedure that is likely to con-
tribute to the subject's well-being, only
if the IRB finds that

(a) The risk is justified by the antici-
pated benefit to the subjects;

(b) The relation of the anticipated
benefit to the risk is at least as favor-
able to the subjects as that presented
by available alternative approaches;
and

(c) Adequate provisions are made for
soliciting the assent of the children
and permission of their parents or
guardians, as set forth in §97.408.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

§ 97.406 Research involving greater
than minimal risk and no prospect
of direct benefit to individual sub-
jects, but likely to yield generaliz-
able knowledge about the subject's
disorder or condition.

ED conducts or funds research in
which the IRB finds that more than
minimal risk to children is presented
by an intervention or procedure that
does not hold out the prospect of direct
benefit for the individual subject, or by
a monitoring procedure which is not
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likely to contribute to the well-being
of the subject, only if the IRB findsthat

(a) The risk represents a minor in-
crease over minimal risk;

(b) The intervention or procedure
presents experiences to subjects that
are reasonably commensurate with
those inherent in their actual or ex-
pected medical, dental, psychological,
social, or educational situations;

(c) The intervention or procedure is
likely to yield generalizable knowledge
about the subjects' disorder or condi-
tion that is of vital importance for the
understanding or amelioration of the
subjects' disorder or condition; and

(d) Adequate provisions are made for
soliciting assent of the children and
permission of their parents or guard-
ians, as set forth in §97.408.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

1197.407 Research not otherwise ap-
provable which presents an oppor-
tunity to understand, prevent, or al-
leviate a serious problem affecting
the health or welfare of children.

ED conducts or funds research that
the IRB does not believe meets the re-
quirements of §97.404, § 97.405, or § 97.406
only if

(a) The IRB finds that the research
presents a reasonable opportunity to
further the understanding, prevention,
or alleviation of a serious problem af-
fecting the health or welfare of chil-
dren; and

(b) The Secretary, after consultation
with a panel of experts in pertinent dis-
ciplines (for example: science, medi-
cine, education, ethics, law) and fol-
lowing opportunity for public review
and comment, has determined eitherthat

(1) The research in fact satisfies the
conditions of § 97.404, § 97.405, or § 97.406,
as applicable; or

(2)(i) The research presents a reason-
able opportunity to further the under-
standing, prevention, or alleviation of
a serious problem affecting the health
or welfare of children;

(ii) The research will be conducted in
accordance with sound ethical prin-
ciples; and

(iii) Adequate provisions are made
for soliciting the assent of children and

§ 97.408

the permission, of their parents or
guardians, as set forth in §97.408.
(Authority: 5 U.S.C. 301; 20 U SC 1221e-3,
3474; and 42 U.S.C. 3007-1(b))

97.408 Requirements for permission
by parents or guardians and for as-
sent by children.

(a) In addition to the determinations
required under other applicable sec-
tions of this subpart, the IRB shall de-
termine that adequate provisions are
made for soliciting the assent of the
children, if in the judgment of the IRB
the children are capable of providing
assent. In determining whether chil-
dren are capable of assenting, the IRB
shall take into account the ages, matu-
rity, and psychological state of the
children involved. This judgment may
be made for all children to be involved
in research under a particular protocol,
or for each child, as the IRB deems ap-
propriate. If the IRB determines that
the capability of some or all of the
children is so limited that they cannot
reasonably be consulted or that the
intervention or procedure involved in
the research holds out a prospect of di-
rect benefit that is important to the
health or well-being of the children and
is available only in the context of the
research, the assent of the children is
not a necessary condition for proceed-
ing with the research. Even if the IRB
determines that the subjects are capa-
ble of assenting, the IRB may still
waive the assent requirement under
circumstances in which consent may be
waived in accord with § 97.116.

(b) In addition to the determinations
required under other applicable sec-
tions of this subpart, the IRB shall de-
termine, in accordance with and to the
extent that consent is required by
§ 97.116, that adequate provisions are
made for soliciting the permission of
each child's parent(s) or guardian(s). If
parental permission is to be obtained,
the IRB may find that the permission
of one parent is sufficient for research
tq be conducted under §97.404 or § 97.405.
*rif 'research is covered by §§97.406 and
97.407 and permission is to be obtained
from parents, both parents must give
their permission unless one parent is
deceased, unknown, incompetent, or
not reasonably available, or if only one
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parent has legal responsibility for the
care and custody of the child.

(c) In addition to the provisions for
waiver contained in §97.116, if the IRB
determines that a research protocol is
designed for conditions or for a subject
population for which parental or guard-
ian permission is not a reasonable re-
quirement to protect the subjects (for
example, neglected or abused chitaen),
it may waive the consent requirements
in subpart A of this part and paragraph
(b) of this section, provided an appro-
priate mechanism for protecting the
children who will participate as sub-
jects in the research is substituted, and
provided further that the waiver is not
inconsistent with Federal, State, or
local law. The choice of an appropriate
mechanism depends upon the nature
and purpose of the activities described
in the protocol, the risk and antici-
pated benefit to the research subjects,
and their age, maturity, status, and
condition.

(d) Permission by parents or guard-
ians must be documented in accordance
with and to the extent required by
§ 97.117.

(e) If the IRB determines that assent
is required, it shall also determine
whether and how assent must be docu-
mented.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

97.409 Wards.
(a) Children who are wards of the

State or any other agency, institution,
or entity may be included in research
approved under §97.406 or § 97.407 only if
that research is

(1) Related to their status as wards;
Or

(2) Conducted in schools, camps, hos-
pitals, institutions, or similar settings
in which the majority of children in-
volved as subjects are not wards.

(b) If research is approved under
paragraph (a) of this section, the IRB
shall require appointment of an advo-
cate for each child who is a ward, in ad-
dition to any other individual acting
on behalf of the child as guardian or in
loco parentis. One individual may serve
as advocate for more than one child.
The advocate must be an individual
who has the background and experience
to act in, and agrees to act in, the best
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interest of the child for the duration of
the child's participation in the re-
search and who is not associated in any
way (except in the role as advocate or
member of the IRB) with the research,
the investigator or investigators, or
the guardian organization.
(Authority: 5 U.S.C. 301; 20 U.S.C. 1221e-3,
3474; and 42 U.S.C. 300v-1(b))

PART 98STUDENT RIGHTS IN RE-
SEARCH, EXPERIMENTAL PRO-
GRAMS, AND TESTING

Sec.
98.1 Applicability of part.
98.2 Definitions.
98.3 Access to instructional material used

in a research or experimentation pro-
gram.

98.4 Protection of students' privacy in ex-
amination, testing, or treatment.

98.5 Information and investigation office.
98.6 Reports.
98.7 Filing a complaint.
98.8 Notice of the complaint.
98.9 Investigation and findings.
98.10 Enforcement of the findings.

AUTHORITY: Sec. 514(a) of Pub. L. 93-380, 88
Stat. 574 (20 U.S.C. 12321).(a)); sec. 1250 of Pub.
L. 95-561, 92 Stat. 2355-2356 (20 U.S.C.
1232h(b)); and sec. 408(a)(1) of Pub. L. 90-247,
88 Stat. 559-560, as amended (20 U.S.C. 1221e-
3(a)(1)); sec. 414(a) of Pub. L. 96-88, 93 Stat.
685 (20 U.S.C. 3474(a)), unless otherwise
noted.

SOURCE: 49 FR 35321, Sept. 6, 1984, unless
otherwise noted.

98.1 Applicability of part.
This part applies to any program ad-

ministered by the Secretary of Edu-
cation that:

(a)(1) Was transferred to the Depart-
ment by the Department of Education
Organization Act (DEOA); and

(2) Was administered by the Edu-
cation Division of the Department of
Health, Education, and Welfare on the
day before the effective date of the
DEOA; or

(b) Was enacted after the effective
date of the DEOA, unless the law en-
acting the new Federal program has
the effect of making section 439 of the
General Education Provisions Act in-
applicable.

(c) The following chart lists the fund-
ed programs to which part 98 does not
apply as of February 16, 1984.
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of program Authorizing statute ImpImplementing reg-
ulations

1. High School Section 418A of part 206.
Equivalency Pro- the Higher Edu-
gram and Col- cation Act of
lege Assistance 1965 as amend-
Migrant Program. ed by the Edu-

cation Amend-
ments of 1980
(Pub. L 96-374)
20 U.S.C.
1070d-2).

2. Programs ad-
ministered by
the Commis-
sioner of the Re-

The Rehabilitation
Act of 1973 as
amended by
Pub. L. 95-602

parts 351-356,
361,362,365,
366,369-375,
378,379,385

habilitative Serv-
ices Administra-
tion.

(29 U.S.C. 700,
et seq.).

390, and 395.

3. College housing Title IV of the part 614.
Housing Act of
1950 as amend-
ed (12 U.S.C.
1749, at seq.).

(Authority: 20 U.S.C. 1221e-3(a)(1), 1230, 1232h,
3487, 3507)

§ 98.2 Definitions.
(a) The following terms used in this

part are defined in 34 CFR part 77; "De-
partment," "Recipient," "Secretary."

(b) The following definitions apply to
this part:

Act means the General Education
Provisions Act.

Office means the information and in-
vestigation office specified in § 98.5.
(Authority: 20 U.S.C. 1221e-3(a)(1))

§ 98.3 Access to instructional material
used in a research or experimen-
tation program.

(a) All instructional materialin-
cluding teachers' manuals, films, tapes,
or other supplementary instructional
materialwhich will be used in con-
nection with any research or experi-
mentation program or project shall be
available for inspection by the parents
or guardians of the children engaged in
such program or project.

(b) For the purpose of this part re-
search or experimentation program or
project means any program or project
in any program under § 98.1 (a) or (b)
that is designed to explore or develop
new or unproven teaching methods or
techniques.

(c) For the purpose of the section
children means persons not above age 21
who are enrolled in a program under
§ 98.1 (a) or (b) not above the ele men-

tary or secondary education level, as
determined under State law.
(Authority: 20 U.S.C. 1221e-3(a)(1), 1232h(a))

§ 98.4 Protection of students' privacy
in examination, testing, or treat-
ment.

(a) No student shall be required, as
part of any program specified in § 98.1
(a) or (b), to submit without prior con-
sent to psychiatric examination, test-
ing, or treatment, or psychological ex-
amination, testing, or treatment, in
which the primary purpose is to reveal
information concerning one or more of
the following:

(1) Political affiliations;
(2) Mental and psychological prob-

lems potentially embarrassing to the
student or his or her family;

(3) Sex behavior and attitudes;
(4) Illegal, anti-social, self-incrimi-

nating and demeaning behavior;
(5) Critical appraisals of other indi-

viduals with whom the student has
close family relationships;

(6) Legally recognized privileged and
analogous relationships, such as those
of lawyers, physicians, and ministers;
or

(7) Income, other than that required
by law to determine eligibility for par-
ticipation in a program or for receiving
financial assistance under a program.

(b) As used in paragraph (a) of this
section, prior consent means:

(1) Prior consent of the student, if
the student is an adult or emancipated
minor; or

(2) Prior written consent of the par-
ent or guardian, if the student is an
unemancipated minor.

(c) As used in paragraph (a) of this
section:

(1) Psychiatric or psychological exam-
ination or test means a method of ob-
taining information, including a group
activity, that is not directly related to
academic instruction and that is de-
signed to elicit information about atti-
tudes, habits, traits, opinions, beliefs
or feelings; and

(2) Psychiatric or psychological treat-
ment means an activity involving the
planned, systematic use of methods or
techniques that are not directly relat-
ed to academic instruction and that is
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designed to affect behavioral, emo-
tional, or attitudinal characteristics of
an individual or group.
(Authority: 20 U.S.C. 1232h(b))

{} 98.5 Information and investigation
office.

(a) The Secretary has designated an
office to provide information about the
requirements of section 439 of the Act,
and to investigate, process, and review
complaints that may be filed concern-
ing alleged violations of the provisions
of the section.

(b) The following is the name and ad-
dress of the office designated under
paragraph (a) of this section: Family
Educational Rights and Privacy Act
Office, U.S. Department of Education,
400 Maryland Avenue, SW., Washing-
ton, DC 20202.

(Authority: 20 U.S.C. 1231e-3(a)(1), 1232h)

§ 98.6 Reports.
The Secretary may require the recip-

ient to submit reports containing in-
formation necessary to resolve com-
plaints under section 439 of the Act and
the regulations in this part.
(Authority: 20 U.S.C. 1221e-3(a)(1), 1232h)

§ 98.7 Filing a complaint.
(a) Only a student or a parent or

guardian of a student directly affected
by a violation under Section 439 of the
Act may file a complaint under this
part. The complaint must be submitted
in writing to the Office.

(b) The complaint filed under para-
graph (a) of this section must

(1) Contain specific allegations of
fact giving reasonable cause to believe
that a violation of either §98.3 or §98.4
exists; and

(2) Include evidence of attempted res-
olution of the complaint at the local
level (and at the State level if a State
complaint resolution process exists),
including the names of local and State
officials contacted and significant
dates in the attempted resolution proc-
ess.

(c) The Office investigates each com-
plaint which the Office receives that
meets the requirements of this section
to determine whether the recipient or

contractor failed to comply with the
provisions of section 439 of the Act.
(Approved by the Office of Management and
Budget under control number 1880-0507)

(Authority: 20 U.S.C. 1221e-3(a)(1), 1232h)

§ 98.8 Notice of the complaint.
(a) If the Office receives a complaint

that meets the requirements of § 98.7, it
provides written notification to the
complainant and the recipient or con-
tractor against which the violation has
been alleged that the complaint has
been received.

(b) The notice to the recipient or con-
tractor under paragraph (a) of this sec-
tion must:

(1) Include the substance of the al-
leged violation; and

(2) Inform the recipient or contractor
that the Office will investigate the
complaint and that the recipient or
contractor may submit a written re-
sponse to the complaint.
(Authority: 20 U.S.C. 1221e-3(A)(1), 1232h)

§ 98.9 Investigation and findings.
(a) The Office may permit the parties

to submit further written or oral argu-
ments or information.

(b) Following its investigations, the
Office provides to the complainant and
recipient or contractor written notice
of its findings and the basis for its find-
ings.

(0) If the Office finds that the recipi-
ent or contractor has not complied
with section 439 of the Act, the Office
includes in its notice under paragraph
(b) of this section:

(1) A statement of the specific steps
that the Secretary recommends the re-
cipient or contractor take to comply;
and

(2) Provides a reasonable period of
time, given all of the circumstances of
the case, during which the recipient or
contractor may comply voluntarily.
(Authority: 20 U.S.C. 1221e-3(a)(1), 1232h)

§ 98.10 Enforcement of the findings.
(a) If the recipient or contractor does

not comply during the period of time
set under § 98.9(c), the Secretary may
either:
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(1) For a recipient, take an action au-
thorized under 34 CFR part 78, includ-
ing:

(i) Issuing a notice of intent to termi-
nate funds under 34 CFR 78.21;

(ii) Issuing a notice to withhold funds
under 34 CFR 78.21, 200.94(b), or
298.45(b), depending upon the applicable
program under which the notice is
issued; or

(iii) Issuing a notice to cease and de-
sist under 34 CFR 78.31, 200.94(c) or
298.45(c), depending upon the program
under which the notice is issued; or

(2) For a contractor, direct the con-
tracting officer to take an appropriate
action authorized under the Federal
Acquisition Regulations, including ei-
ther:

(i) Issuing a notice to suspend oper-
ations under 48 CFR 12.5; or

(ii) Issuing a notice to terminate for
default, either in whole or in part
under 48 CFR 49.102.

(b) If, after an investigation under
§ 98.9, the Secretary finds that a recipi-
ent or contractor has complied volun-
tarily with section 439 of the Act, the
Secretary provides the complainant
and the recipient or contractor written
notice of the decision and the basis for
the decision.
(Authority: 20 U.S.C. 1221e-3(a)(1), 1232h)

PART 99-FAMILY EDUCATIONAL
RIGHTS AND PRIVACY

Subpart A-General
Sec.
99.1 To which educational agencies or insti-

tutions, do theseregulations apply?
99.2 What is the purpose of these regula-

tions?
99.3 What definitions apply to these regula-

tions?
99.4 What are the rights of parents?
99.5 What are the rights of students?
99.6 [Reserved]
99.7 What must an educational agency or

institution include in its annual notifica-
tion?

99.8 What provisions apply to records of a
law enforcement unit?

Subpart B-What Are the Rights of Inspec-
tion and Review of Education
Records?

99.10 What rights exist for a parent or eligi-
ble student to inspect and review edu-
cation records?

Pt. 99

99.11 May an educational agency or institu-
tion charge a fee for copies of education
records?

99.12 What limitations exist on the right to
inspect and review records?

Subpart C-What Are the Procedures for
Amending Education Records?

99.20 How can a parent or eligible student
request amendment of the student's edu-
cation records?

99.21 Under what conditions does a parent
or eligible student have the right to a
hearing?

99.22 What minimum requirements exist for
the conduct of a hearing?

Subpart D-May an Educational Agency
or Institution Disclose Personally Identi-
fiable Information From Education
Records?

99.30 Under what conditions is prior consent
required to disclose information?

99.31 Under what conditions is prior consent
not required to disclose information?

99.32 What recordkeeping requirements
exist concerning requests and disclo-
sures?

99.33 What limitations apply to the re-
disclosure of information?

99.34 What conditions apply to disclosure of
information to other educational agen-
cies or institutions?

99.35 What conditions apply to disclosure of
information for .Federal or State pro-
gram purposes?

99.36 What conditions apply to disclosure of
information in health and safety emer-
gencies?

99.37 What conditions apply to disclosing di-
rectory information?

99.38 What conditions apply to disclosure of
information as permitted by State stat-
ute adopted after November 19, 1974, con-
cerning the juvenile justice system?

Subpart E-What Are the EnforceMent
Procedures?

99.60 What functions has the Secretary dele-
gated to the Office and to the Office of
Administrative Law Judges?

99.61 What responsibility does an edu-
cational agency or institution have con-
cerning conflict with State or local laws?

99.62 What information must an educational
agency or institution submit to the Of-
fice?

99.63 Where are complaints filed?
99.64 What is the complaint procedure?
99.65 What is the content of the notice of

complaint issued by the Office?
99.66 What are the responsibilities of the Of-

fice in the enforcement process?
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99.67 How does the Secretary enforce deci-
sions?

AirmoRrrv: 20 U.S.C. 1232g, unless other-
wise noted.

SOURCE: 53 FR 11943, Apr. 11, 1988, unless
otherwise noted.

Subpart AGeneral
§ 99.1 To which educational agencies

or institutions do these regulations
apply?

(a) Except as otherwise noted in
§ 99.10, this part applies to an edu-
cational agency or institution to which
funds have been made available under
any program administered by the Sec-
retary, if

(1) The educational institution pro-
vides educational services or instruc-
tion, or both, to students; or

(2) The educational agency provides
administrative control of or direction
of, or performs service functions for,
public elementary or secondary schools
or postsecondary institutions.

(b) This part does not apply to an
educational agency or institution sole-
ly because students attending that
agency or institution receive non-mon-
etary benefits under a program ref-
erenced in paragraph (a) of this sec-
tion, if no funds under that program
are made available to the agency or in-
stitution.

(c) The Secretary considers funds to
be made available to an educational
agency or institution of funds under
one or more of the programs referenced
in paragraph (a) of this section

(1) Are provided to the agency or in-
stitution by grant, cooperative agree-
ment, contract, subgrant, or sub-
contract; or

(2) Are provided to students attend-
ing the agency or institution and the
funds may be paid to the agency or in-
stitution by those students for edu-
cational purposes, such as under the
Pell Grant Program and the Guaran-
teed Student Loan Program (titles IV-
A-1 and IV-B, respectively, of the
Higher Education Act of 1965, as
amended).

(d) If an educational agency or insti-
tution receives funds under one or
more of the programs covered by this
section, the regulations in this part
apply to the recipient as a whole, in-

34 CFR Subtitle A (7-1-98 Edition)

eluding each of its components (such as
a department within a university).
(Authority: 20 U.S.C. 1232g)

[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59295, Nov. 21, 1996]

§ 99.2 What is the purpose of these reg-
ulations?

The purpose of this part is to set out
requirements for the protection of pri-
vacy of parents and students under sec-
tion 444 of the General Education Pro-
visions Act, as amended.
(Authority: 20 U.S.C. 1232g)

NOTE: 34 CFR 300.560-300.576 contain re-
quirements regarding confidentiality of in-
formation relating to handicapped children
who receive benefits under the Education of
the Handicapped Act.

[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59295, Nov. 21, 1996]

§ 99.3 What definitions apply to these
regulations?

The following definitions apply to
this part:

Act means the Family Educational
Rights and Privacy Act of 1974, as
amended, enacted as section 444 of the
General Education Provisions Act.
(Authority: 20 U.S.C. 1232g)

Attendance includes, but is not lim-
ited to:

(a) Attendance in person or by cor-
respondence; and

(b) The period during which a person
is working under a work-study pro-
gram.
(Authority: 20 U.S.C. 1232g)

Directory information means informa-
tion contained in an education record
of a student which would not generally
be considered harmful or an invasion of
privacy if disclosed. It includes, but is
not limited to the student's name, ad-
dress, telephone, listing, date and place
of birth, major field of study, participa-
tion in officially recognized activities
and sports, weight and height of mem-
bers of athletic teams, dates of attend-
ance, degrees and awards received, and
the most recent previous educational
agency or institution attended.
(Authority: 20 U.S.C. 1232g(a)(5)(A))
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Disciplinary action or proceeding
means the investigation, adjudication,
or imposition of sanctions by an edu-
cational agency or institution with re-
spect to an infraction or violation of
the internal rules of conduct applicable
to students of the agency or institu-
tion.

Disclosure means to permit access to
or the release, transfer, or other com-
munication of personally identifiable
information contained in education
records to any party, by any means, in-
cluding oral, written, or electronic
means.
(Authority: 20 U.S.C. 1232g(b)(1))

Educational agency or institution
means any public or private agency or
institution to which this part applies
under § 99.1(a).
(Authority: 20 U.S.C. 1232g(a)(3))

Education records. (a) The term means
those records that are:

(1) Directly related to a student; and
(2) Maintained by an educational

agency or institution or by a party act-
ing for the agency or institution.

(b) The term does not include:
(1) Records of instructional, super-

visory, and administrative personnel
and educational personnel ancillary to
those persons that are kept in the sole
possession of the maker of the record,
and are not accessible or revealed to
any other person except a temporary
substitute for the maker of the record;

(2) Records of the law enforcement
unit of an educational agency or insti-
tution, subject to the provisions of
§ 99.8.

(3)(i) Records relating to an individ-
ual who is employed by an educational
agency or institution, that:

(A) Are made and maintained in the
normal course of business;

(B) Relate exclusively to the individ-
ual in that individual's capacity as an
employee; and

(C) Are not available for use for any
other purpose.

(ii) Records relating to an individual
in attendance at the agency or institu-
tion who is employed as a result of his
or her status as a student are edu-
cation records and not excepted under
paragraph (b)(3)(i) of this definition.

(4) Records on a student who is 18
years of age or older, or is attending an

§99.3

institution of postsecondary education,
that are:

(i) Made or maintained by a physi-
cian, psychiatrist, psychologist, or
other recognized professional or para-
professional acting in his or her profes-
sional capacity or assisting in a para-
professional capacity;

(ii) Made, maintained, or used only in
connection with treatment of the stu-
dent; and

(iii) Disclosed only to individuals
providing the treatment. For the pur-
pose of this definition, "treatment"
does not include remedial educational
activities or activities that are part of
the program of instruction at the agen-
cy or institution; and

(5) Records that only contain infor-
mation about an individual after he or
she is no longer a student at that agen-
cy or institution.
(Authority: 20 U.S.C. 1232g(a)(4))

Eligible student means a student who
has reached 18 years of age or is at-
tending an institution of postsecondary
education.
(Authority: 20 U.S.C. 1232g(d))

Institution of postsecondary education
means an institution that provides
education to students beyond the sec-
ondary school level; "secondary school
level" means the educational level (not
beyond grade 12) at which secondary
education is provided as determined
under State law.
(Authority: 20 U.S.C. 1232g(d))

Parent means a parent of a student
and includes a natural parent, a guard-
ian, or an individual acting as a parent
in the absence of a parent or a guard-
ian.
(Authority: 20 U.S.C. 1232g)

Party means an individual, agency,
institution, or organization.
(Authority: 20 U.S.C. 1232g(b)(4)(A))

Personally identifiable information in-
cludes, but is not limited to:

(a) The student's name;
(b) The name of the student's parent

or other family member;
(c) The address of the student or stu-

dent's family;
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(d) A personal identifier, such as the
student's social security number or
student number;

(e) A list of personal characteristics
that would make the student's identity
easily traceable; or

(f) Other information that would
make the student's identity easily
traceable.
(Authority: 20 U.S.C. 1232g)

Record means any information re-
corded in any way, including, but not
limited to, handwriting, print, com-
puter media, video or audio tape, film,
microfilm, and microfiche.
(Authority: 20 U.S.C. 1232g)

Secretary means the Secretary of the
U.S. Department of Education or an of-
ficial or employee of the Department of
Education acting for the Secretary
under a delegation of authority.
(Authority: 20 U.S.C. 1232g)

Student, except as otherwise specifi-
cally provided in this part, means any
individual who is or has been in attend-
ance at an educational agency or insti-
tution and regarding whom the agency
or institution maintains education
records.
(Authority: 20 U.S.C. 1232g(a)(6))

[53 FR 11943, Apr. 11, 1988, as amended at 60
FR 3468, Jan. 17, 1995; 61 FR 59295, Nov. 21,
1996]

§9a.4 What are the rights of parents?
An educational agency or institution

shall give full rights under the Act to
either parent, unless the agency or in-
stitution has been provided with evi-
dence that there is a court order, State
statute, or legally binding document
relating to such matters as divorce,
separation, or custody that specifically
revokes these rights.
(Authority: 20 U.S.C. 1232g)

§ 99.5 What are the rights of students?
(a) When a student becomes an eligi-

ble student, the rights accorded to, and
consent required of, parents under this
part transfer from the parents to the
student.

(b) The Act and this part do not pre-
vent educational agencies or institu-

34 CFR Subtitle A (7-1-98 Edition)

tions from giving students rights in ad-
dition to those given to parents.

(c) If an individual is or has been in
attendance at one component of an
educational agency or institution, that
attendance does not give the individual
rights as a student in other compo-
nents of the agency or institution to
which the individual has applied for ad-
mission, but has never been in attend-
ance.
(Authority: 20 U.S.C. 1232g(d))

[53 FR 11943, Apr. 11, 1988, as amended at 58
FR 3188, Jan. 7, 1993]

§ 99.6 [Reserved]

§ 99.7 What must an educational agen-
cy or institution include in its an-
nual notification?

(a)(1) Each educational agency or in-
stitution shall annually notify parents
of students currently in attendance, or
eligible students currently in attend-
ance, of their rights under the Act and
this part.

(2) The notice must inform parents or
eligible students that they have the
right to

(i) Inspect and review the student's
education records;

(ii) Seek amendment of the student's
education records that the parent or el-
igible student believes to be inac-
curate, misleading, or otherwise in vio-
lation of the student's privacy rights;

(iii) Consent to disclosures of person-
ally identifiable information contained
in the student's education records, ex-
cept to the extent that the Act and
§ 99.31 authorize disclosure without
consent; and

(iv) File with the Department a com-
plaint under §§99.63 and 99.64 concern-
ing alleged failures by the educational
agency or institution to comply with
the requirements of the Act and this
part.

(3) The notice must include all of the
following:

(1) The procedure for exercising the
right to inspect and review education
records.

(ii) The procedure for requesting
amendment of records under § 99.20.

(iii) If the educational agency or in-
stitution has a policy of disclosing edu-
cation records under §99.31(a)(1), a
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specification of criteria for determin-
ing who constitutes a school official
and what constitutes a legitimate edu-
cational interest.

(b) An educational agency or institu-
tion may provide this notice by any
means that are reasonably likely to in-
form the parents or eligible students of
their rights.

(1) An educational agency or institu-
tion shall effectively notify parents or
eligible students who are disabled.

(2) An agency or institution of ele-
mentary or secondary education shall
effectively notify parents who have a
primary or home language other than
English.
(Approved by the Office of Management and
Budget under control number 1880-0508)

(Authority: 20 U.S.C. 1232g (e) and (0)
[61 FR 59295, Nov. 21, 1996]

§ 99.8 What provisions apply to
records of a law enforcement unit?

(a)(1) Law enforcement unit means any
individual, office, department, division,
or other component of an educational
agency or institution, such as a unit of
commissioned police officers or non-
commissioned security guards, that is
officially authorized or designated by
that agency or institution to

(i) Enforce any local, State, or Fed-
eral law, or refer to appropriate au-
thorities a matter for enforcement of
any local, State, or Federal law against
any individual or organization other
than the agency or institution itself; or

(ii) Maintain the physical security
and safety of the agency or institution.

(2) A component of an educational
agency or institution does not lose its
status as a law enforcement unit if it
also performs other, non-law enforce-
ment functions for the agency or insti-
tution, including investigation of inci-
dents or conduct that constitutes or
leads to a disciplinary action or pro-
ceedings against the student.

(b)(1) Records of a law enforcement
unit means those records, files, docu-
ments, and other materials that are

(i) Created by a law enforcement
unit;

(ii) Created for a law enforcement
purpose; and

(iii) Maintained by the law enforce-
ment unit.

§99.10

(2) Records of a law enforcement unit
does not mean

(i) Records created by a law enforce-
ment unit for a law enforcement pur-
pose that are maintained by a compo-
nent of the educational agency or insti-
tution other than the law enforcement
unit; or

(ii) Records created and maintained
by a law enforcement unit exclusively
for a non-law enforcement purpose,
such as a disciplinary action or pro-
ceeding conducted by the educational
agency or institution.

(c)(1) Nothing in the Act prohibits an
educational agency or institution from
contacting its law enforcement unit,
orally or in writing, for the purpose of
asking that unit to investigate a pos-
sible violation of, or to enforce, any
local, State, or Federal law.

(2) Education records, and personally
identifiable information contained in
education records, do not lose their
status as education records and remain
subject to the Act, including the dis-
closure provisions of § 99.30, while in
the possession of the law enforcement
unit.

(d) The Act neither requires nor pro-
hibits the disclosure by an educational
agency or institution of its law en-
forcement unit records.
(Authority: 20 U.S.C. 1232g(a)(4)(B)(ii))
[60 FR 3469, Jan. 17, 1995]

Subpart BWhat Are the Rights of
Inspection and Review of
Education Records?

* 99.10 What rights exist for a parent
or eligible student to inspect and
review education records?

(a) Except as limited under § 99.12, a
parent or eligible student must be
given the opportunity to inspect and
review the student's education records.
This provision applies to

(1) Any educational agency or insti-
tution; and

(2) Any State educational agency
(SEA) and its components.

(i) For the purposes of subpart B of
this part, an SEA and its components
constitute an educational agency or in-
stitution.

(ii) An SEA and its components are
subject to subpart B of this part if the
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SEA maintains education records on
students who are or have been in at-
tendance at any school of an edu-
cational agency or institution subject
to the Act and this part.

(b) The educational agency or insti-
tution, or SEA or its component, shall
comply with a request for access to
records within a reasonable period of
time, but not more than 45 days after it
has received the request.

(c) The educational agency or insti-
tution, or SEA or its component shall
respond to reasonable requests for ex-
planations and interpretations of the
records.

(d) If circumstances effectively pre-
vent the parent or eligible student
from exercising the right to inspect
and review the student's education
records, the educational agency or in-
stitution, or SEA or its component,
shall

(1) Provide the parent or eligible stu-
dent with a copy of the records re-
quested; or

(2) Make other arrangements for the
parent or eligible student to inspect
and review the requested records.

(e) The educational agency or insti-
tution, or SEA or its component shall
not destroy any education records if
there is an outstanding request to in-
spect and review the records under this
section.

(f) While an education agency or in-
stitution is not required to give an eli-
gible student access to treatment
records under paragraph (b)(4) of the
definition of Education records in § 99.3,
the student may have those records re-
viewed by a physician or other appro-
priate professional of the student's
choice.
(Authority: 20 U.S.C. 1232g(a)(1) (A) and (B))
[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59296, Nov. 21, 1996]

§ 99.11 May an educational agency or
institution charge a fee for copies
of education records?

(a) Unless the imposition of a fee ef-
fectively prevents a parent or eligible
student from exercising the right to in-
spect and review the student's edu-
cation records, an educational agency
or institution may charge a fee for a
copy of an education record which is
made for the parent or eligible student.
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(b) An educational agency or institu-
tion may not charge a fee to search for
or to retrieve the education records of
a student.
(Authority: 20 U.S.C. 1232g(a)(1))

§ 99.12 What limitations exist on the
right to inspect and review
records?

(a) If the education records of a stu-
dent contain information on more than
one student, the parent or eligible stu-
dent may inspect and review or be in-
formed of only the specific information
about that student.

(b) A postsecondary institution does
not have to permit a student to inspect
and review education records that are:

(1) Financial records, including any
information those, records contain, of
his or her parents;

(2) Confidential letters and confiden-
tial statements of recommendation
placed in the education records of the
student before January 1, 1975, as long
as the statements are used only for the
purposes for which they were specifi-
cally intended; and

(3) Confidential letters and confiden-
tial statements of recommendation
placed in the student's education
records after January 1, 1975, if:

(1) The student has waived his or her
right to inspect and review those let-
ters and statements; and

(ii) Those letters and statements are
related to the student's:

(A) Admission to an educational in-
stitution;

(B) Application for employment; or
(C) Receipt of an honor or honorary

recognition.
(c)(1) A waiver under paragraph

(b)(3)(i) of this section is valid only if:
(i) The educational agency or institu-

tion does not require the waiver as a
condition for admission to or receipt of
a service or benefit from the agency or
institution; and

(ii) The waiver is made in writing and
signed by the student, regardless of
age.

(2) If a student has waived his or her
rights under paragraph (b)(3)(1) of this
section, the educational institution
shall:

(i) Give the student, on request, the
names of the individuals who provided
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the letters and statements of rec-
ommendation; and

(ii) Use the letters and statements of
recommendation only for the purpose
for which they were intended.

(3)(i) A waiver under paragraph
(b)(3)(i) of this section may be revoked
with respect to any actions occurring
after the revocation.

(ii) A revocation under paragraph
(c)(3)(i) of this section must be in writ-
ing.

(Authority: 20 U.S.C. 1232g(a)(1) (A), (B), (C),
and (D))

[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59296, Nov. 21, 1996]

Subpart C --What Are the Proce-
dures for Amending Edu-
cation Records?

§ 99.20 How can a parent or eligible
student request amendment of the
student's education records?

(a) If a parent or eligible student be-
lieves the education records relating to
the student contain information that is
inaccurate, misleading, or in violation
of the student's rights of privacy, he or
she may ask the educational agency or
institution to amend the record.

(b) The educational agency or insti-
tution shall decide whether to amend
the record as requested within a rea-
sonable time after the agency or insti-
tution receives the request.

(c) If the educational agency or insti-
tution decides not to amend the record
as requested, it shall inform the parent
or eligible student of its decision and of
his or her right to a hearing under
§ 99.21.

(Authority: 20 U.S.C. 1232g(a)(2))

[53 FR 11943, Apr. 11, 1988; 53 FR 19368, May
27, 1988, as amended at 61 FR 59296, Nov. 21,
1996]

§ 99.21 Under what conditions does a
parent or eligible student have the
right to a hearing?

(a) An educational agency or institu-
tion shall give a parent or eligible stu-
dent, on request, an opportunity for a
hearing to challenge the content of the
student's education records on the
grounds that the information con-
tained in the education records is Mac-

§99.22

curate, misleading, or in violation of
the privacy rights of the student.

(b)(1) If, as a result of the hearing,
the educational agency or institution
decides that the information is inac-
curate, misleading, or otherwise in vio-
lation of the privacy rights of the stu-
dent, it shall:

(i) Amend the record accordingly;
and

(ii) Inform the parent or eligible stu-
dent of the amendment in writing.

(2) If, as a result of the hearing, the
educational agency or institution de-
cides that the information in the edu-
cation record is not inaccurate, mis-
leading, or otherwise in violation of
the privacy rights of the student, it
shall inform the parent or eligible stu-
dent of the right to place a statement
in the record commenting on the con-
tested information in the record or
stating why he or she disagrees with
the decision of the agency or institu-
tion, or both.

(c) If an educational agency or insti-
tution places a statement in the edu-
cation records of a student under para-
graph (b)(2) of this section, the agency
or institution shall:

(1) Maintain the statement with the
contested part of the record for as long
as the record is maintained; and

(2) Disclose the statement whenever
it discloses the portion of the record to
which the statement relates.
(Authority: 20 U.S.C. 1232g(a)(2))

[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59296, Nov. 21, 1996]

§ 99.22 What minimum requirements
exist for the conduct of a hearing?

The hearing required by § 99.21 must
meet, at a minimum, the following re-
quirements:

(a) The educational agency or insti-
tution shall hold the hearing within a
reasonable time after it has received
the request for the hearing from the
parent or eligible student.

(b) The educational agency or insti-
tution shall give the parent or eligible
student notice of the date, time, and
place, reasonably in advance of the
hearing.

(c) The hearing may be conducted by
any individual, including an official of
the educational agency or institution,
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who does not have a direct interest in
the outcome of the hearing.

(d) The educational agency or insti-
tution shall give the parent or eligible
student a full and fair opportunity to
present evidence relevant to the issues
raised under §99.21. The parent or eligi-
ble student may, at their own expense,
be assisted or represented by one or
more individuals of his or her own
choice, including an attorney.

(e) The educational agency or insti-
tution shall make its decision in writ-
ing within a reasonable period of time
after the hearing.

(f) The decision must be based solely
on the evidence presented at the hear-
ing, and must include a summary of
the evidence and the reasons for the de-
cision.
(Authority: 20 U.S.C. 1232g(a)(2))

Subpart DMay an Educational
Agency or Institution Disclose
Personally Identifiable Infor-
mation From Education
Records?

§ 99.30 Under what conditions is prior
consent required to disclose infor-
mation?

(a) The parent or eligible student
shall provide a signed and dated writ-
ten consent before an educational
agency or institution discloses person-
ally identifiable information from the
student's education records, except as
provided in § 99.31.

(b) The written consent must:
(1) Specify the records that may be

disclosed;
(2) State the purpose of the disclo-

sure; and
(3) Identify the party or class of par-

ties to whom the disclosure may be
made.

(c) When a disclosure is made under
paragraph (a) of this section:

(1) If a parent or eligible student so
requests, the educational agency or in-
stitution shall provide him or her with
a copy of the records disclosed; and

(2) If the parent of a student who is
not an eligible student so requests, the
agency or institution shall provide the
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student with a copy of the records dis-
closed.
(Authority: 20 U.S.C. 1232g (b)(1) and
(b)(2)(A))

[53 FR 11943, Apr. 11, 1988, as amended at 58
FR 3189, Jan. 7, 1993]

§ 89.31 Under what conditions is prior
consent not required to disclose in-
formation?

(a) An educational agency or institu-
tion may disclose personally identifi-
able information from an education
record of a student without the consent
required by § 99.30 if the disclosure
meets one or more of the following con-
ditions:

(1) The disclosure is to other school
officials, including teachers, within the
agency or institution whom the agency
or institution has determined to have
legitimate educational interests.

(2) The disclosure is, subject to the
requirements of § 99.34, to officials of
another school, school system, or insti-
tution of postsecondary education
where the student seeks or intends to
enroll.

(3) The disclosure is, subject to the
requirements of § 99.35, to authorized
representatives of:

(i) The Comptroller General of the
United States;

(ii) The Secretary; or
(iii) State and local educational au-

thorities.
(4)(i) The disclosure is in connection

with financial aid for which the stu-
dent has applied or which the student
has received, if the information is nec-
essary for such purposes as to:

(A) Determine eligibility for the aid;
(B) Determine the amount of the aid;
(C) Determine the conditions for the

aid; or
(D) Enforce the terms and conditions

of the aid.
(ii) As used in paragraph (a)(4)(i) of

this section, financial aid means a pay-
ment of funds provided to an individual
(or a payment in kind of tangible or in-
tangible property to the individual)
that is conditioned on the individual's
attendance at an educational agency or
institution.
(Authority: 20 U.S.C. 1232g(b)(1)(D))

199



Office of the Secretary, Education

(5)(i) The disclosure is to State and
local officials or authorities to whom
this information is specifically

(A) Allowed to be reported or dis-
closed pursuant to State statute adopt-
ed before November 19, 1974, if the al-
lowed reporting or disclosure concerns
the juvenile justice system and the sys-
tem's ability to effectively serve the
student whose records are released; or

(B) Allowed to be reported or dis-
closed pursuant to State statute adopt-
ed after November 19, 1974, subject to
the requirements of § 99.38.

(ii) Paragraph (a)(5)(i) of this section
does not prevent a State from further
limiting the number or type of State or
local officials to whom disclosures may
be made under that paragraph.

(6)(i) The disclosure is to organiza-
tions conducting studies for, or on be-
half of, educational agencies or institu-
tions to:

(A) Develop, validate, or administer
predictive tests;

(B) Administer student aid programs;
or

(C) Improve instruction.
(ii) The agency or institution may

disclose information under paragraph
(a)(6)(1) of this section only, if:

(A) The study is conducted in a man-
ner that does not permit personal iden-
tification of parents and students by
individuals other than representatives
of the organization; and

(B) The information is destroyed
when no longer needed for the purpostis
for which the study was conducted.

(iii) If this Office determines that a
third party outside the educational
agency or institution to whom infor-
mation is disclosed under this para-
graph (a)(6) violates paragraph
(a)(6)(ii)(B) of this section, the edu-
cational agency or institution may not
allow that third party access to person-
ally identifiable information from edu-
cation records for at least five years.

(iv) For the purposes of paragraph
(a)(6) of this section, the term organiza-
tion includes, but is not limited to,
Federal, State, and local agencies, and
independent organizations.

(7) The disclosure is to accrediting
organizations to carry out their ac-
crediting functions.

(8) The disclosure is to parents of a
dependent student, as defined in sec-

§99.31

tion 152 of the Internal Revenue Code
of 1954.

(9)(i) The disclosure is to comply
with a judicial order or lawfully issued
subpoena.

(ii) The educational agency or insti-
tution may disclose information under
paragraph (a)(9)(i) of this section only
if the agency or institution makes a
reasonable effort to notify the parent
or eligible student of the order or sub-
poena in advance of compliance, so
that the parent or eligible student may
seek protective action, unless the dis-
closure is in compliance with

(A) A Federal grand jury subpoena
and the court has ordered that the ex-
istence or the contents of the subpoena
or the information furnished in re-
sponse to the subpoena not be dis-
closed; or

(B) Any other subpoena issued for a
law enforcement purpose and the court
or other issuing agency has ordered
that the existence or the contents of
the subpoena or the information fur-
nished in response to the subpoena not
be disclosed.

(iii) If the educational agency or in-
stitution initiates legal action against
a parent or student and has complied
with paragraph (a)(9)(ii)- of this section,
it may disclose the student's education
records that are relevant to the action
to the court without a court order or
subpoena.

(10) The disclosure is in connection
with a health or safety emergency,
under the conditions described in
§ 99.36.

(11) The disclosure is information the
educational agency or institution has
designated as "directory information",
under the conditions described in
§ 99.37.

(12) The disclosure is to the parent of
a student who is not an eligible student
or to the student.

(13) The disclosure is to an alleged
victim of any crime of violence, as that
term is defined in section 16 of title 18,
United States Code, of the results of
any disciplinary proceeding conducted
by an institution of postsecondary edu-
cation against the alleged perpetrator
of that crime with respect to that
crime.

(b) This section does not forbid an
educational agency or institution to
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disclose, nor does it require an edu-
cational agency or institution to dis-
close, personally identifiable informa-
tion from the education records of a
student to any parties under para-
graphs (a)(1) through (11) and (13) of
this section.
(Authority: 20 U.S.C. 1232g(a)(5)(A), (b)(1),
(b)(2), (b)(4)(B), and (f))

[53 FR 11943, Apr. 11, 1988; 53 FR 19368, May
27, 1988, as amended at 58 FR 3189, Jan. 7,
1993; 61 FR 59296, Nov. 21, 1996]

99.32 What recordkeeping require-
ments exist concerning requests
and disclosures?

(a)(1) An educational agency or insti-
tution shall maintain a record of each
request for access to and each disclo-
sure of personally identifiable informa-
tion from the education records of each
student.

(2) The agency or institution shall
maintain the record with the education
records of the student as long as the
records are maintained.

(3) For each request or disclosure the
record must include:

(i) The parties who have requested or
received personally identifiable infor-
mation from the education records; and

(ii) The legitimate interests the par-
ties had in requesting or obtaining the
information.

(b) If an educational agency or insti-
tution discloses personally identifiable
information from an education record
with the understanding authorized
under § 99.33(b), the record of the disclo-
sure required under this section must
include:

(1) The names of the additional par-
ties to which the receiving party may
disclose the information on behalf of
the educational agency or institution;
and

(2) The legitimate interests under
§ 99.31 which each of the additional par-
ties has in requesting or obtaining the
information.

(c) The following parties may inspect
the record relating to each student:

(1) The parent or eligible student.
(2) The school official or his or her

assistants who are responsible for the
custody of the records.

(3) Those parties authorized in
§ 99.31(a) (1) and (3) for the purposes of
auditing the recordkeeping procedures
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of the educational agency or institu-
tion.

(d) Paragraph (a) of this section does
not apply if the request was from, or
the disclosure was to:

(1) The parent or eligible student;
(2) A school official under §99.31(a)(1);
(3) A party with written consent from

the parent or eligible student;
(4) A party seeking directory infor-

mation; or
(5) A party' seeking or receiving the

records as directed by a Federal grand
jury or other law enforcement sub-
poena and the issuing court or other
issuing agency has ordered that the ex-
istence or the contents of the subpoena
or the information furnished in re-
sponse to the subpoena not be dis-
closed.
(Approved by the Office of Management and
Budget under control number 1880-0508)

(Authority: 20 U.S.C. 1232g(b)(1) and (b)(4)(A))

[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59297, Nov. 21, 1996]

§ 99.33 What limitations apply to the
redisclosure of information?

(a)(1) An educational agency or insti-
tution may disclose personally identifi-
able information from an education
record only on the condition that the
party to whom the information is dis-
closed will not disclose the information
to any other party without the prior
consent of the parent or eligible stu-
dent.

(2) The officers, employees, and
agents of a party that receives infor-
mation under paragraph (a)(1) of this
section may use the information, but
only for the purposes for which the dis-
closure was made.

(b) Paragraph (a) of this section does
not prevent an educational agency or
institution from disclosing personally
identifiable information with the un-
derstanding that the party receiving
the information may make further dis-
closures of the information on behalf of
the educational agency or institution
if:

(1) The disclosures meet the require-
ments of § 99.31; and

(2) The educational agency or institu-
tion has complied with the require-
ments of § 99.32(b).
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(c) Paragraph (a) of this section does
not apply to disclosures made pursuant
to court orders or lawfully issued sub-
poenas under §99.31(a)(9), to disclosures
of directory information under
§99.31(a)(11), or to disclosures to a par-
ent or student under §99.31(a)(12).

(d) Except for disclosures under
§ 99.31(a) (9), (11), and (12), an edu-
cational agency or institution shall in-
form a party to whom disclosure is
made of the requirements of this sec-
tion.

(e) If this Office determines that a
third party improperly rediscloses per-
sonally identifiable information from
education records in violation of
§99.33(a) of this section, the edu-
cational agency or institution may not
allow that third party access to person-
ally identifiable information from edu-
cation records for at least five years.
(Authority: 20 U.S.C. 1232g(b)(4)(B))

[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59297, Nov. 21, 1996]

§ 99.34 What conditions apply to dis-
closure of information to other edu-
cational agencies or institutions?

(a) An educational agency or institu-
tion that discloses an education record
under §99.31(a)(2) shall:

(1) Make a reasonable attempt to no-
tify the parent or eligible student at
the last known address of the parent or
eligible student, unless:

(1) The disclosure is initiated by the
parent or eligible student; or

(ii) The annual notification of the
agency or institution under § 99.6 in-
cludes a notice that the agency or in-
stitution forwards education records to
other agencies or institutions that
have requested the records and in
which the student seeks or intends to
enroll;

(2) Give the parent or eligible stu-
dent, upon request, a copy of the record
that was disclosed; and

(3) Give the parent or eligible stu-
dent, upon request, an opportunity for
a hearing under subpart C.

(b) An educational agency or institu-
tion may disclose an education record
of a student in attendance to another
educational agency or institution if:

(1) The student is enrolled in or re-
ceives services from the other agency
or institution; and

§99.36

(2) The disclosure meets the require-
ments of paragraph (a) of this section.
(Authority: 20 U.S.C. 1232g(b)(1)(B))

[53 FR 11943, Apr. 11, 1988, as amended at 61
FR 59297, Nov. 21, 1996]

§ 99.35 What conditions apply to dis-
closure of information for Federal
or State program purposes?

(a) The officials listed in §99.31(a)(3)
may have access to education records
in connection with an audit or evalua-
tion of Federal or State supported edu-
cation programs, or for the enforce-
ment of or compliance with Federal
legal requirements which relate to
those programs.

(b) Information that is collected
under paragraph (a) of this section
must:

(1) Be protected in a manner that
does not permit personal identification
of individuals by anyone except the of-
ficials referred to in paragraph (a) of
this section; and

(2) Be destroyed when no longer need-
ed for the purposes listed in paragraph
(a) of this section.

(c) Paragraph (b) of this section does
not apply if:

(1) The parent or eligible student has
given written consent for the disclo-
sure under § 99.30; or

(2) The collection of personally iden-
tifiable information is specifically au-
thorized by Federal law.
(Authority: 20 U.S.C. 1232g(b)(3))

§ 98.36 What conditions apply to dis-
closure of information in health
and safety emergencies?

(a) An educational agency or institu-
tion may disclose personally identifi-
able information from an education
record to appropriate parties in con-
nection with an emergency if knowl-
edge of the information is necessary to
protect the health or safety of the stu-
dent or other individuals.

(b) Nothing in this Act or this part
shall prevent an educational agency or
institution from

(1) Including in the education records
of a student appropriate information
concerning disciplinary action taken
against the student for conduct that
posed a significant risk to the safety or
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well-being of that student, other stu-
dents, or other members of the school
community;

(2) Disclosing appropriate informa-
tion maintained under paragraph (b)(1)
of this section to teachers and school
officials within the agency or institu-
tion who the agency or institution has
determined have legitimate edu-
cational interests in the behavior of
the student; or

(3) Disclosing appropriate informa-
tion maintained under paragraph (b)(1)
of this section to teachers and school
officials in other schools who have been
determined to have legitimate edu-
cational interests in the behavior of
the student.

(c) Paragraphs (a) and (b) of this sec-
tion will be strictly construed.
(Authority: 20 U.S.C. 1232g (b)(1)(I) and (h))

[53 FR 11943, Apr. 11, 1988; 53 FR 19368, May
27, 1988, as amended at 61 FR 59297, Nov. 21,
1996]

§ 99.37 What conditions apply to dis-
closing directory information?

(a) An educational agency or institu-
tion may disclose directory informa-
tion if it has given public notice to par-
ents of students in attendance and eli-
gible students in attendance at the
agency or institution of:

(1) The types of personally identifi-
able information that the agency or in-
stitution has designated as directory
information;

(2) A parent's or eligible student's
right to refuse to let the agency or in-
stitution designate any or all of those
types of information about the student
as directory information; and

(3) The period of time within which a
parent or eligible student has to notify
the agency or institution in writing
that he or she does not want any or all
of those types of information about the
student designated as directory infor-
mation.

(b) An educational agency or institu-
tion may disclose directory informa-
tion about former students without
meeting the conditions in paragraph
(a) of this section.
(Authority: 20 U.S.C. 1232g(a)(5) (A) and (B))

§ 99.38 What conditions apply to dis-
closure .of information as permitted
by State statute adopted after No-
vember 19, 1974, concerning the ju-
venile justice system?

(a) If reporting or disclosure allowed
by State statute concerns the juvenile
justice system and the system's ability
to effectively serve, prior to adjudica-
tion, the student whose records are re-
leased, an educational agency or insti-
tution may disclose education records
under § 99.31(a)(5)(i)(B).

(b) The officials and authorities to
whom the records are disclosed shall
certify in writing to the educational
agency or institution that the informa-
tion will not be disclosed to any other
party, except as provided under State
law, without the prior written consent
of the parent of the student.
(Authority: 20 -U.S.C. 1232g(b)(1)(J))

[61 FR 59297, Nov. 21, 1996]

Subpart EWhat Are the
Enforcement Procedures?

§ 99.60 What functions has the Sec-
retary delegated to the Office and
to the Office of Administrative Law
Judges?

(a) For the purposes of this subpart,
Office means the Family Policy Com-
pliance Office, U.S. Department of Edu-
cation.

(b) The Secretary designates the Of-
fice to:

(1) Investigate, process, and review
complaints and violations under the
Act and this part; and

(2) Provide technical assistance to
ensure compliance with the Act and
this part.

(c) The Secretary designates the Of-
fice of Administrative Law Judges to
act as the Review Board required under
the Act to enforce the Act with respect
to all applicable programs. The term
applicable program is defined in section
400 of the General Education Provi-
sions Act.

(Authority: 20 U.S.C. 1232g (f) and (g), 1234)

[53 FR 11943, Apr. 11, 1988, as amended at 58
FR 3189, Jan. 7, 1993]
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§ 99.61 What responsibility does an
educational agency or institution
have concerning conflict with State
or local laws?

If an educational agency or institu-
tion determines that it cannot comply
with the Act or this part due to a con-
flict with State or local law, it shall
notify the Office within 45 days, giving
the text and citation of the conflicting
law.
(Authority: 20 U.S.C. 1232g(f))

§ 99.62 What information must an edu-
cational agency or institution sub-
mit to the Office?

The Office may require an edu-
cational agency or institution to sub-
mit reports containing information
necessary to resolve complaints under
the Act and the regulations in this
part.
(Authority: 20 U.S.C. 1232g (f) and (g))

§ 99.63 Where are complaints filed?
A parent or eligible student may file

a written complaint with the Office re-
garding an alleged violation under the
Act and this part. The Office's address
is: Family Policy Compliance Office, U.
S. Department of Education, Washing-
ton, DC 20202-4605.

(Authority: 20 U.S.C. 1232g(g))
[58 FR 3189, Jan. 7, 1993, as amended at 61 FR
59297, Nov. 21, 1996]

§ 99.64 What is the complaint proce-
dure?

(a) A complaint filed under § 99.63
must contain specific allegations of
fact giving reasonable cause to believe
that a violation of the Act or this part
has occurred.

(b) The Office investigates each time-
ly complaint to determine whether the
educational agency or institution has
failed to comply with the provisions of
the Act or this part.

(c) A timely complaint is defined as
an allegation of a violation of the Act
that is submitted to the Office within
180 days of the date of the alleged vio-
lation or of the date that the complain-
ant knew or reasonably should have
known of the alleged violation.

(d) The Office extends the time limit
in this section if the complainant
shows that he or she was prevented by

§ 99.66

circumstances beyond the complain-
ant's control from submitting the mat-
ter within the time limit, or for other
reasons considered sufficient by the Of-
fice.
(Authority: 20 U.S.C. 1232g(f))

[53 FR 11943, Apr. 11, 1988, as amended at 58
FR 3189, Jan. 7, 1993]

§ 99.65 What is the content of the no-
tice of complaint issued by the Of-
fice?

(a) The Office notifies the complain-
ant and the educational agency or in-
stitution in writing if it initiates an in-
vestigation of a complaint under
§ 99.64(b). The notice to the educational
agency or institution

(1) Includes the substance of the al-
leged violation; and

(2) Asks the agency or institution to
submit a written response to the com-
plaint.

(b) The Office notifies the complain-
ant if it does not initiate an investiga-
tion of a complaint because the com-
plaint fails to meet the requirements
of §99.64.

(Authority: 20 U.S.C. 1232g(g))

[58 FR 3189, Jan. 7, 1993]

§ 99.66 What are the responsibilities of
the Office in the enforcement proc-
ess?

(a) The Office reviews the complaint
and response and may permit the par-
ties to submit further written or oral
arguments or information.

(b) Following its investigation, the
Office provides to the complainant and
the educational agency or institution
written notice of its findings and the
basis for its findings.

(c) If the Office finds that the edu-
cational agency or institution has not
complied with the Act or this part, the
notice under paragraph (b) of this sec-
tion:

(1) Includes a statement of the spe-
cific steps that the agency or institu-
tion must take to comply; and

(2) Provides a reasonable period of
time, given all of the circumstances of
the case, during which the educational
agency or institution may comply vol-
untarily.
(Authority: 20 U.S.C. 1232g(f))
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§ 99.07 How does the Secretary enforce
decisions?

(a) If the educational agency or insti-
tution does not comply during the pe-
riod of time set under § 99.66(c), the
Secretary may, in accordance with
part E of the General Education Provi-
sions Act

(1) Withhold further payments under
any applicable program;

(2) Issue a compliant to compel com-
pliance through a cease-and-desist
order; or

(3) Terminate eligibility to receive
funding under any applicable program.

34 CFR Subtitle A (7-1-98 Edition)

(b) If, after an investigation under
§ 99.66, the Secretary finds that an edu-
cational agency or institution has com-
plied voluntarily with the Act or this
part, the Secretary provides the com-
plainant and the agency or institution
written notice of the decision and the
basis for the decision.

(NOTE: 34 CFR part 78 contains the regula-
tions of the Education Appeal Board)

(Authority: 20 U.S.C. 1232g(f); 20 U.S.C. 1234)

[53 FR 11943, Apr. 11, 1988; 53 FR 19368, May
27, 1988, as amended at 58 FR 3189, Jan. 7,
1993]
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Federal Register Vol 62, No. 144 Monday, July 28, 1997

DEPARTMENT OF EDUCATION

34 CFR Part 75

RIN: 1880-AA76

Direct Grant Programs

AGENCY: Department of Education.

ACTION: Final rule.

* * * * *

SUPPLEMENTARY INFORMATION:

Background

40422

On November 29, 1993 (58 FR 62992), the Office of Management and Budget (OMB)
published a revised version of OMB Circular A-110, which establishes uniform administrative
requirements for Federal grants and cooperative agreements awarded to institutions of higher
education, hospitals, and other non-profit organizations. On July 6, 1994 (59 FR 34722), the
Secretary revised Part 74 (Administration of Grants) of EDGAR to apply the provisions of the
revised circular to Department of Education grantees that are members of the covered groups.

The revised Part 74 gave the Secretary discretion to dispense with certain prior approval
procedures in Part 74 and various OMB circulars, in order to permit a grantee: (1) To extend its
grant automatically at the end of a project period for a period of up to one year without prior
approval if the Department obligated no additional funds; (2) to carry funds over from one
budget period to the next without limitation; (3) to obligate funds up to 90 days before the
effective date of the grant award without prior approval; and (4) to make transfers of funds
between direct cost budget categories for certain kinds of grants. However, because regulations
in Part 80, which applies to governments, and Part 75, which applies to direct grants to any kind
of organization, conflict with the new rules in Part 74, these amendments are needed to remove
the barriers to use of the discretion authorized in Part 74. Under the amendments, virtually all
direct grantees of the Department can benefit from the reduced burden in Part 74.

Extending a Project Period

As currently written, 75.261, binding on all classes of grantees, requires them to take
certain steps before the Department will consider extending the end date of a project period. This
regulation conflicts with the Secretary's discretion under 74.25(e). The new language for 75.261
provides that grantees of the Department may extend their grants as provided in Part 74 unless a
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statute, certain regulations or a grant condition prohibits that discretion.

There are situations in which the Secretary might prohibit a grantee from exercising the
no-prior-approval discretion otherwise available under the revised 75.261 by including
conditions in the notification of grant award. For example, some grants that support programs for
training teachers include funds for both salaries for professors and scholarships for students. If a
grantee does not receive new funding for its program, the grantee may try to extend the project
period of the award and use any remaining funds to pay salaries for professors without paying
stipends to students so they could benefit from the program. To avoid such a result, the Secretary
might require prior approval for an extension.

The Secretary also would refuse to permit a grantee to extend its project period if,
pursuant to statute, the funds would not be available for expenditure (liquidation of obligations)
during the extended period. Under the account closing provisions of Public Law 101-510, funds
must be obligated and expended within five years after their availability for obligation by ED
expired. If funds are not obligated and expended by a grantee within this period, they revert
automatically to the U.S. Treasury. If a grantee were to unilaterally extend its project period so
that the funds were no longer available for expenditure, the grantee would suffer from the
automatic withdrawal of its authority to liquidate obligations at the start of or in the middle of a
budget period.

The Secretary does not expect this unanticipated consequence in the future because the
Department is in the process of converting to a new financial management system that will track
all funds by the fiscal year they were made available for obligation by the Department. Under
this new financial management system, grantees would be required to expend funds from earlier
budget periods of their grants before drawing on funds from later budget periods. Budget periods
for discretionary grants are not exactly synchronous with the period funds are available for
obligation by ED. However, requiring grantees to obligate funds from earlier budget periods will
ensure that, when a grantee gets to its last budget period, the funds obligated during that last
period will not have been available to the grantee more than five years after the end of the
availability for obligation by the Department. During the period of transition to the new financial
system, ED will monitor expenditures closely and might include conditions in some grants that
would require prior approval for extensions. Thus, ED could check its records to be sure that the
grantee would have funds available for expenditure under the account-closing provisions of
Public Law 101-510 before permitting any extension.

Certain programs of NIDRR require special treatment regarding the authority of grantees
to extend their grants. As a result, the regulations require grantees to request prior approval to
extend their projects under the Knowledge Dissemination and Utilization Centers and Disability
and Technical Assistance Centers programs, Rehabilitation Research and Training Centers
program, the Rehabilitation Engineering Research Centers program, and the Special Projects and
Demonstrations for Spinal Cord Injuries programs. The special regulation for these NIDRR
programs is necessary to prevent confusion among constituents that could result if there were
more than one center or special project in a given topical or geographical area. Also, if some of
the grantees under these programs lost competitions for the next centers or special projects grants
and extended their projects, the Assistant Secretary might be unable to ensure that each of these
grantees would have access to the required ED information and expertise or to the multi-center
databases required for many rehabilitation research grantees.
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The Secretary has established a delayed effective date for the regulations as applied to

these programs because their regulations were recently amended, changing many of the citations
to the relevant subparts and sections. The program amendments become effective on October 1,
1997. Thus, to avoid the confusion of multiple citations in the regulations, these amendments are
made effective for these programs on the same date as the program regulations become effective.
The end result of the delayed effective date is that the current regulation, requiring prior approval
for extension of grants past the end of the project period, will be continued under the new
program and EDGAR regulations that become effective on October 1, 1997.

Carrying Funds Forward

Section 75.253(c) provides that the Secretary considers funds remaining unused by the
grantee at the end of a budget period in deciding how much new money to make available to a
project for the next budget period. Under the current regulation, if the unused funds are needed to
complete activities from the prior budget period, the Secretary adds, those unused funds to the
funds to be granted for the next budget period, with the result that the grantee gets funds
sufficient to complete the unfinished activities and to carry out all new activities as well.

However, if the funds are not needed to complete unfinished activities, the Secretary
reduces the amount of new funds made available to the grant by the amount of remaining funds
that are carried into the next budget period. Thus the Department's current regulation--in the
same manner as the new Part 74--has traditionally provided for carrying over unused funds from
a previous budget period but requires the Secretary to consider those funds in deciding how
much new money to make available to a grantee.

The Secretary sees the value in many or most cases of letting grantees carry all of their
unused funds forward automatically and making all of the remaining funds from the previous
budget period available for obligation during the next budget period, especially since doing so
will eliminate a significant paperwork burden for the many grantees who otherwise would have
to write to the Department to request specific authorization for carrying over unused funds to the
following budget period.

Therefore, the Secretary amends 75.253(c) so that it clearly provides that grantees may
carry over unused funds from the previous budget period into a new budget period and gives the
Secretary discretion to consider those funds in determining whether to reduce the amount of new
funds made available to the grant for the next budget period. Examples of cases where the
Secretary might use this discretion include grants to "high-risk" grantees, grants that do not
show a sufficient rate of expenditure to indicate substantial progress had been made by the
grantee, as required by 75.253(a)(2)(i), or awards where the grantee has completed the activities
of the budget period and does not need extra funds to cover the activities planned for the next
budget period. The conditions of a continuation award will alert the grantee in those specific
instances where the Department has either reduced the amount of new funds made available for a
new budget period or might reduce the amount of new funds, depending on what information the
Department gets from regular grantee reports or, in limited circumstances, from information
provided under 75.253(c)(2)(i).

Spending Grant Funds Before Getting an Award

Both Part 74 and Part 80 incorporate by reference OMB circulars A-21, A-87, and A-122,
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which govern allowable expenditures under most grant awards, thus giving them the force of
law. The relevant circulars allow grantees to expend funds before the effective date of the award
only with the prior approval of the awarding agency (so-called "pre-agreement" or "pre-award"
costs). Section 74.25(e)(1) now allows a grantee to incur certain pre-award costs under the
conditions specified in that section. However, no similar authority exists in Part 80 for grantees
subject to that Part. The Secretary adds a new 75.263, which permits all types of grantees to
expend funds before the effective date of the grant as permitted in 74.25, unless a statute,
regulations other than Part 80 regulations, or, in rare circumstances, grant conditions prohibit
those expenditures.

Cumulative Transfers Among Budget Categories

Under Part 80 recipients of grants in excess of $100,000 are required to obtain the
approval of the Department before making cumulative cost transfers among categories in a
project budget that would exceed ten percent of the current total approved budget (
80.30(c)(1)(ii)). By contrast, the revised Part 74 authorizes grantees to make these transfers
unless the Secretary imposes a limitation on transfers in a particular case. Thus, Part 80 grantees
and those subject to Part 74 are subject to inconsistent treatment in regard to this matter. To
resolve this discrepancy, the Secretary adds a new 75.264, which has the effect of applying the
rule in Part 74 to all grantees, including those covered by Part 80.

Conclusion

These amendments reduce regulatory and administrative burden on discretionary grantees
and give them more flexibility in planning and implementing their program activities. These
regulations also reduce paperwork burden.
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Federal Register Volume 63, Number 126 Wednesday, July 1, 1998

DEPARTMENT OF EDUCATION

34 CFR Parts 74 and 80

Administration of Grants and Agreements With Institutions of Higher Education,
Hospitals, and Other Non-Profit Organizations; and Uniform Administrative
Requirements for Grants and Cooperative Agreements to State and Local Governments

AGENCY: Department of Education.

ACTION: Applicability of revised Office of Management and Budget circulars A-21, A-87,
A-102, A-110, and A-122.

SUMMARY: The Secretary announces the applicability of five revised Office of Management
and Budget (OMB) circulars. These revised circulars provide conditional exceptions from certain
regulatory requirements for the Department of Education (ED) grant programs. The Secretary
takes this action to promote efficiency in the State and local program administration of these
programs.

DATES: The revised circulars are applicable as of July 1, 1998.

FOR FURTHER INFORMATION CONTACT: Ronelle Holloman, U.S. Department of
Education, 600 Independence Avenue, SW, Room 3652, ROB-3, Washington, DC 20202-4248.
Telephone: (202) 205-3501. Individuals who use a telecommunications device for the deaf
(TDD) may call the Federal Information Relay Service (FIRS) at 1-800-877-8339 between 8 a.m.
and 8 p.m., Eastern time, Monday through Friday.

Individuals with disabilities may obtain this document in an alternate format (e.g., Braille,
large print, audiotape, or computer diskette) on request to the contact person listed in the
preceding paragraph.

SUPPLEMENTARY INFORMATION:

On August 29, 1997, OMB published in the Federal Register (62 FR 45934) final
revisions to five OMB circulars. The five circulars are A-21, "Cost Principles for Educational
Institutions"; A-87, "Cost Principles for State, Local, and Indian Tribal Governments"; A-102,
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"Grants and Cooperative Agreements with State and Local Governments"; A-110, "Uniform
Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
Hospitals and Other Non-Profit Organizations"; and A-122, "Cost Principles for Non-Profit
Organizations." Now the Secretary of ED announces the applicability of the five revised circulars
to the Department's grant programs.

These revisions to the circulars provide a conditional exception from the requirements of
34 CFR Part 74 and a conditional class exception from the requirements of 34 CFR Part 80 for
certain ED grant programs. The programs to which these revisions can apply are those formula
grant programs with statutorily-authorized consolidated planning and consolidated administrative
funding that are identified by ED and approved by the Secretary.

The Secretary can apply the exception to formula grantprograms that are administered by
State and local governments, and have the following characteristics: the related programs (1)
serve a common program purpose, (2) have specific statutorily-authorized consolidated planning
and consolidated administrative funding, and (3) are administered by State agencies that are
funded mostly by non-Federal sources. To promote efficiency in the State and local program
administration of such related programs, ED can exempt these covered, State-administered
programs from Federal grants management requirements in OMB Circulars A-21, A-87, A-110
(34 CFR Part 74), and A-122 and the Grants Management Common Rule (34 CFR Part 80). The
exemptions are from all but the allocability-of-costs provisions of Circulars A-21 (Section C,
subpart 4), A-87 (Attachment A, subsection C.3), A-122 (Attachment A, subsectionA.4) and
from all of the administrative requirements provisions of 34 CFR parts 74 and 80.

Thus, ED has discretion to exempt a Federal formula grant program from the Federal
grants management requirements. ED will consult with OMB during its consideration of whether
to grant such an exemption.

If ED exempts a Federal formula grant program from these requirements, a State would
be permitted to use only State procedures, provided that the State adopts its own written fiscal
and administrative requirements for expending and accounting for all funds. These requirements
must be consistent with the provisions of OMB Circular A-87 and extend to all sub-recipients.
These fiscal and administrative requirements must be sufficiently specific to ensure that: funds
are used in compliance with all applicable Federal statutory and regulatory provisions; costsare
reasonable and necessary for operating these programs; and funds are not used for general
expenses required to carry out other responsibilities of a State or its sub-recipients. If a State does
not adopt such fiscal and administrative requirements it will continue to be subject to the Federal
grants management requirements.

The Department of Education implements OMB Circulars A-102 and A-110 through
regulations codified in 34 CFR Parts 80 and 74 respectively. Because these regulations contain
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sufficient discretion for ED to implement OMB's guidance, ED does not need to amend these
regulations.

In addition, ED adopts the changes to OMB Circulars A-21, A-87 and A-122 that contain
cost principles for educational institutions, State and local governments, and non-profit
organizations, respectively. These circulars have been amended several times over the years by
OMB, and ED has adopted these changes by publishing notices in the Federal Register. For a
complete list of prior amendments to these circulars adopted by ED, please consult the following
Federal Register publications: for OMB Circular A-21, May 8, 1996 (61 FR 20880); for Circular
A-87, May 17, 1995 (60 FR 26484); and for Circular A-122, May 14, 1997 (62 FR 26577).

The five circulars are available by calling OMB's Publication Office at (202) 395-7332,
or they can be obtained in electronic form from the OMB Home Page at

http://www.whitehouse.gov/WH/E0P/omb

Waiver of Notice and Comment

It is the practice of the Secretary to offer interested parties the opportunity to comment on
proposed actions in accordance with the Administrative Procedure Act (5 U.S.C. 553). However,
since OMB previously provided the public an opportunity for comment on the revision of
Circulars A-21, A-87, A-102, A-110 and A-122, the Secretary finds that soliciting further public
comment with respect to adopting the revised circulars is unnecessary and contrary to the public
interest under 5 U.S.C. 553(b)(B). For the same reasons, the Secretary waives the delayed
effective date for this action under 5 U.S.C. 553(d).

Note: The official version of this document is the document published in the Federal Register.

Dated: June 23, 1998.

(Catalog of Federal Domestic Assistance Number does not apply.)

Donald Rappaport,
Chief Financial and Chief Information Officer.

[FR Doc. 98-17256 Filed 6-30-98; 8:45 am]
BILLING CODE 4000-01-P
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Federal Register Volume 62, Number 168 Friday, August 29, 1997

OFFICE OF MANAGEMENT AND BUDGET

Governmentwide Grants Management Requirements

AGENCY: Office of Management and Budget.

ACTION: Final Revision of OMB Circulars A-21, A-87, A-102, A-110 and A-122 and Interim
Final Revision of OMB Circular A-110.

SUMMARY: The Office of Management and Budget (OMB) is issuing final revisions to five
OMB circulars and, in addition, OMB is issuing interim final amendments to one of these
circulars to reflect the Single Audit Act Amendments of 1996. The five Circulars are A-21
("Cost Principles for Educational Institutions"), A-87 ("Cost Principles for State and Local
Governments"), A-102 ("Grants and Cooperative Agreements with State and Local
Governments"); A-110 ("Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations"), and A-122
("Cost Principles for Non-Profit Organizations"). The purpose of these revisions is to provide a
conditional exemption from OMB's grants management requirements and a conditional class
deviation from the agencies' Grants Management Common Rule for certain Federal grant
programs with statutorily-authorized consolidated planning and consolidated administrative
funding, that are identified by a Federal agency and approved by the head of the Executive
department or establishment. Additionally, OMB is issuing interim final conforming
amendments to Circular A-110 to reflect the enactment of the Single Audit Act Amendments of
1996, the recent rescission of OMB Circular A-128 ("Audits of State and Local Governments"),
and the consolidation of its provisions in a revised OMB Circular A-133, "Audits of States,
Local Governments, and Non-Profit Organizations."

DATES: The final revisions and interim final amendments are effective September 29, 1997. All
comments on the interim final amendments should be in writing and must be received by
October 28, 1997. Late comments will be considered to the extent practicable.

ADDRESSES: Comments should be mailed to Grants Management Audit Docket, Office of
Federal Financial Management, Office of Management and Budget, Room 6025 New Executive
Office Building, Washington, DC 20503. Electronic mail (E-mail) comments may be submitted
via the Internet to kahlow b@al.eop.gov. Please include the full body of E-mail comments in
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the text of the message and not as an attachment. Please include the name, title, organization,
postal address, and E-mail address in the text of the message.

FOR FURTHER INFORMATION CONTACT: Barbara F. Kahlow, Office of Financial
Federal Financial Management, Office of Management and Budget, (202) 395-3053. The revised
OMB Circulars A-21, A-87, A-102, A-110, and A-122 are available electronically on the OMB
Home Page at http:// www.whitehouse.gov /WH /EOP /omb. These revised Circulars are also
available in paper format by contacting the OMB Publications Office at (202) 395-7332.

SUPPLEMENTARY INFORMATION:

On May 14, 1997, the Office of Management and Budget (OMB) proposed a revision (62
FR 26577) of OMB Circulars A-21, "Cost Principles for Educational Institutions,"A-87, "Cost
Principles for State and Local Governments," A-102, "Grants and Cooperative Agreements with
State and Local Governments," A-110, "Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and Other Non-Profit
Organizations," and A-122, "Cost Principles for Non-Profit Organizations." The proposal would
provide a conditional exemption from OMB's grants management requirements and a conditional
class deviation from the agencies' Grants Management Common Rule (GMCR) for certain
Federal grant programs with statutorily-authorized consolidated planning and consolidated
administrative funding, that are identified by a Federal agency and approved by the head of the
Executive department or establishment.

This exemption could be granted to related Federal non-entitlement grant programs which
are administered by State and local governments and which have the following characteristics:
the related programs (1) serve a common program purpose, (2) have specific statutorily-
authorized consolidated planning and consolidated administrative funding, and (3) are
administered by State agencies which are funded mostly by non-Federal sources. In order to
promote efficiency in the State and local program administration of such related programs,
Federal agencies could exempt these covered State-administered, non-entitlement grant programs
from Federal grants management requirements in OMB Circulars A-21, A-87, A-110, and
A-122, and the GMCR. The exemptions would be from all but the allocability-of-costs
provisions of Circulars A-21 (Section C, subpart 4), A-87 (Attachment A, subsection C.3), and
A-122 (Attachment A, subsection A.4), and from all of the administrative requirements
provisions of Circular A-110 and the GMCR.

A Federal agency would have the discretion to exempt a Federal grant program from the
Federal grants management requirements. A Federal agency shall consult with OMB during its
consideration of whether to grant such an exemption.
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If a Federal agency exempts a Federal grant program from these requirements, a State
would only qualify if it adopts its own written fiscal and administrative requirements for
expending and accounting for all funds, which are consistent with the provisions of OMB
Circular A-87, and extends such requirements to all subrecipients. These fiscal and
administrative requirements must be sufficiently specific to ensure that: funds are used in
compliance with all applicable Federal statutory and regulatory provisions, costs are reasonable
and necessary for operating these programs, and funds are not to be used for general expenses
required to carry out other responsibilities ofa State or its subrecipients. If a State does not adopt
such fiscal and administrative requirements, then it would continue to be subject to the Federal
grants management requirements.

Response to Comments

OMB received eight comment letters: three from Federal agencies,one from a local
government, two from universities, one from a non-profit organization, and one from an interest
group. Four of the letters did not address the substance of the proposed revisions. The letter from
the local government asked if the proposal had any relationship to the recent revision of OMB
Circular A-133, "Audits of States, Local Governments, and Non-Profit Organizations," on June
24,1997 (62 FR 35278); in response to this question, these revisions are not related to that
revision of Circular A-133. The letter from the non-profit organization raised concerns about
certain other provisions in OMB Circular A-122 which are unrelated to the proposal; OMB will
consider these concerns in connection with its review of Circular A-122. A letter from one of the
Federal agencies requested an unrelated change to the GMCR and OMB Circular A-110; the
issue raised will be considered during OMB's future review of those provisions. A letter from
another Federal agency raised concerns about OMB's denial of certain other, unrelated waiver
requests from that agency which would have been applicable only to that agency's grant
programs.

The other four letters addressed the substance of the proposed revisions. The interest
group commenter supported the proposed revisions and recommended that the flexibility
afforded to State-administered programs be extended to local-administered programs. This
recommendation for flexibility for local-administered programs will be considered during OMB's
future review of the five circulars.

The two university commenters objected to the proposal because of its possible effect on
those subrecipients, including subcontractors that are universities. Specifically, the university
commenters preferred to be subject only to OMB Circulars A-21 and A-110 (and not also to
State grants management requirements) because "We have found that state government does not
always do a good job communicating to us what the guidelines are for a given program." The
university commenters stated that they are familiar with Circulars A-21 and A-110 and "have
systems in place to deal with them." Finally, the Federal agency commenter found the proposal
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unclear and felt that "the funding agency needs to have not only accountability, but also the
consistent accountability afforded by currently imposed Federal cost principles and uniform
administrative requirements." The commenter raised a concern about the possible inefficiency of
having more than one State grants management system, with one for exempted grant programs
(and other State programs), and one for the rest of the Federal grant programs.
OMB would also be concerned if the proposed changes increased burden on State grantees or
their subrecipients, as the three commenters apparently believed. However, State grants
management requirements instead of Federal grants management requirements currently apply to
several previously exempted Federal programs as well as to State-funded programs which have
no Federal funding. In 1981 and 1982, OMB waived the application of Circulars A-21, A-87,
A-102, A-110, and A-122 for certain, selective State-administered programs. As a consequence,
OMB believes that the addition of programs with shared, statutorily authorized consolidated
planning and consolidated administrative funding with these already-exempted programs would
not result in additional burden on subrecipients and would not result in increased inefficiency.
Since OMB does not believe that any negative effects on grantees or subrecipients will ensue
from the proposed revisions, OMB is finalizing them.

Accordingly, to provide such a conditional exemption, OMB is adopting the proposed
revisions and amending: Section A.3 of Circular A-21; Attachment A Section A.3 of Circular
A-87; Section 2 of Circular A-102; Subpart C of Circular A-110 (as a new Section .29
instead of as Section .45 as proposed); and, Attachment A Section A of Circular A-122. The
amendments are set forth below.

Interim Final Conforming Amendments

In addition to adopting the proposed revisions to the five circulars, OMB is also making
conforming amendments to Circular A-110 to reflect the enactment of the Single Audit Act
Amendments of 1996(Public Law 104-156, 110 Stat. 1396) and OMB's rescission of Circular
A-128 ("Audits of State and Local Governments") and its issuance of the June 24, 1997, revision
of OMB Circular A-133 (62 FR 35278, June 30, 1997). The provisions of the 1996 Act and of
the revised Circular A-133 apply to audits of fiscal years beginning after June 30, 1996.The
revised Circular A-133 co-locates audit requirements for States,local governments, and non-
profit organizations. As a consequence, OMB rescinded OMB Circular A-128.

Currently, Circular A-110 refers to the Single Audit Act of 1984(which was superseded
by the 1996 Act), to Circular A-128 (which was rescinded), and to the former version of OMB
Circular A-133 (which covered only non-profit organizations, and did not cover State and local
governments). These interim final conforming amendments update these references. Additional
conforming changes were made to conform with the 1996 Act and revised Circular A-133 (e.g.,
to reflect that, under the 1996 Act, all non-profit hospitals are now subject to the Act). OMB has
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determined, under 5 U.S.C. 553(b)(B), that good cause exists to issue these conforming
amendments on an interim final basis. The conforming amendments update the references to the
applicable statute and circulars, by replacing the superseded references with current ones.

Moreover, under the Single Audit Act Amendments of 1996,the provisions of the 1996
Act (which are reflected in the revised OMB Circular A-133) provide standards that are effective
for audits of fiscal years beginning after June 30, 1996. Accordingly, OMB has determined that
issuing a proposal for comment on these conforming amendments would be "impractical,
unnecessary, and contrary to the public interest."

Availability of Revised Circulars

OMB has prepared updated versions of the five circulars, as amended herein. The revised
OMB Circulars A-21, A-87, A-102, A-110, and A-122,as amended herein, are available
electronically on the OMB Home Page at http:/ /www.whitehouse.gov/WH/EOP /omb. These
revised Circulars, as amended herein, are also available in paper format by contacting the OMB
Publications Office at (202) 395-7332.

Joseph J. Minarik,
Acting Director.

1. OMB hereby amends Circulars A-21, A-87, A-102, A-110, and A-122 by adding the
three paragraphs that follow, regarding "Conditional exemptions," at the specified places in each
Circular: (1) as a new paragraph d under A.3 Purpose and Scope, Application of Circular
A-21;(2) as a new paragraph e under Attachment A, A.3 Purpose and Scope,Application of
Circular A-87; (3) as a new paragraph j under Section 2, Post-award Policies of Circular A-102;
(4) as a new Section .29 under Subpart C, Post-award Requirements of Circular A-110; and,
(5) as a new paragraph 7 under Attachment A, A. Basic Considerations of Circular A-122:
Conditional exemptions.

OMB authorizes conditional exemption from OMB administrative requirements and cost
principles circulars for certain Federal programs with statutorily authorized consolidated
planning and consolidated administrative funding, that are identified by a Federal agency and
approved by the head of the Executive department or establishment. A Federal agency shall
consult with OMB during its consideration of whether to grant such an exemption.

To promote efficiency in State and local program administration, when Federal non-
entitlement programs with common purposes have specific statutorily-authorized consolidated
planning and consolidated administrative funding and where most of the State agency's resources
come from non-Federal sources, Federal agencies may exempt these covered State-administered,
non-entitlement grant programs from certain OMB grants management requirements. The
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exemptions would be from all but the allocability of costs provisions of OMB Circulars A-87
(Attachment A, subsection C.3), "Cost Principles for State, Local, and Indian Tribal
Governments," A-21 (Section C, subpart 4),"Cost Principles for Educational Institutions," and
A-122 (Attachment A, subsection A.4), "Cost Principles for Non-Profit Organizations," and
from all of the administrative requirements provisions of OMB Circular A-110, "Uniform
Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
Hospitals, and Other Non-Profit Organizations," and the agencies' grants management common
rule.

When a Federal agency provides this flexibility, as a prerequisite to a State's exercising
this option, a State must adopt its own written fiscal and administrative requirements for
expending and accounting for all funds, which are consistent with the provisions of OMB
Circular A-87, and extend such policies to all subrecipients. These fiscal and administrative
requirements must be sufficiently specific to ensure that: funds are used in compliance with all
applicable Federal statutory and regulatory provisions, costs are reasonable and necessary for
operating these programs, and funds are not be used for general expenses required to carry out
other responsibilities of a State or its subrecipients.

2. OMB hereby amends paragraphs (a), (b) and (c) of Section .26 of OMB Circular A-110 to
read as follows:

.26 Non-Federal audits.

(a) Recipients and subrecipients that are institutions of higher education or other non-profit
organizations (including hospitals) shall be subject to the audit requirements contained in the
Single Audit Act Amendments of 1996 (31 U.S.C. 7501-7507) and revised OMB Circular A-
133, "Audits of States, Local Governments, and Non-Profit Organizations."

(b) State and local governments shall be subject to the audit requirements contained in the Single
Audit Act Amendments of 1996 (31 U.S.C. 7501-7507) and revised OMB Circular A-133,
"Audits of States, Local Governments, and Non-Profit Organizations."

(c) For-profit hospitals not covered by the audit provisions of revised OMB Circular A-133 shall
be subject to the audit requirements of the Federal awarding agencies.

[FR Doc. 97-22828 Filed 8-28-97; 8:45 am]
BILLING CODE 3110-01-P
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Federal Register Volume 64, Number 179/Thursday September 16, 1999
Rules and Regulations
Pages 50390-50392

DEPARTMENT OF EDUCATION

34 CFR Parts 74, 75, 76, 77, and 80

Administration of Grants and. Agreements With Institutions of Higher Education,
Hospitals, and Other Non-Profit Organizations; Direct Grant Programs; State-
Administered Programs; Definitions That Apply to Department Regulations;
Uniform Administrative Requirements for Grants and Cooperative Agreements to
State and Local Governments

AGENCY: Office of the Chief Financial Officer, Department of Education.

ACTION: Final Regulations

SUMMARY: The Secretary announces the applicability of revised Office of Management
and Budget (OMB) Circular A-21, "Cost Principles for Educational Institutions," and
Circular A-122, "Cost Principles for Non-Profit Organizations." The Secretary also
announces that the interim final regulations the Department issued for 34 CFR 74.26 and
80.26 on August 29, 1997 (62 FR 45937) are adopted without changes. Finally, the
Secretary amends the definition of the Education Department General Administrative
Regulations (EDGAR) in 34 CFR 77.1 to include the existing 34 CFR Parts 97, 98, and
99 within the scope of EDGAR and make technical changes and update citations in
EDGAR.

DATES: These regulations are effective September 16, 1999.
Applicability Date: The revised circulars and other changes made by this document

apply to new and continuation grants and subgrants awarded on or after September 16,
1999.

FOR FURTHER INFORMATION CONTACT:
Ronelle Holloman, U.S. Department of Education, 400 Maryland Avenue, SW., Room
3652, ROB-3, Washington, D.C. 20202-4248. Telephone: (202) 205-3501. Fax: (202)
205-0667. E-mail Address: grantspolicy@ed.gov. If you use a telecommunications device
for the deaf (TDD) you may call the Federal Information Relay Service (FIRS) at 1 -800-
877 -8339.
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Individuals with disabilities may obtain this document in an alternate format (e.g.,

Braille, large print, audiotape, or computer diskette) on request to the contact person
listed in the preceding paragraph.

SUPPLEMENTARY INFORMATION:

I. Introduction

In fiscal year 1998 OMB made final revisions to Circular A-21, "Cost Principles for
Educational Institutions," and Circular A-122, "Cost Principles for Non-Profit
Organizations." You may request a recompilation of OMB Circulars A-21 and A-122
with all their amendments by calling OMB Publication's Office at (202) 395-7332 or you
can obtain the circulars in electronic form on the OMB Home Page at http://
www.whitehouse.gov/WH/E0P/omb.

II. Revisions to 34 CFR Parts 74 and 80

A. Revision That Affects Educational Institutions

On June 1, 1998, (63 FR 29786) OMB published in the Federal Register interim final
revisions to OMB Circular A-21 to allow trustees' travel expenses. On October 27, 1998,
(63 FR 57332) OMB adopted the interim final revisions without change. The Secretary
adopts the changes made by OMB on those dates in the Department's regulations at 34
CFR Parts 74 and 80. The changes adopted in these final regulations bind all recipients of
Department grants and cooperative agreements to the requirements of Circular A-21 as
amended through October 27, 1998. These cost principles apply to educational
institutions, except to the extent program regulations or the EDGAR require a different
outcome.

B. Revision That Affects Non-Profit Organizations

On June 1, 1998, (63 FR 29794) OMB published in the Federal Register a full revision
of OMB Circular A-122. OMB amended OMB Circular A-122 by: revising the definition
for equipment; requiring the breakout of indirect costs into two categories (facilities and
administration) for certain non-profit organizations; modifying the multiple allocation
basis; and clarifying the treatment of certain cost items. The Secretary adopts the changes
made by OMB on June 1, 1998 in the Department's regulations at 34 CFR Parts 74 and
80. The changes adopted in these final regulations bind all recipients of Department
grants and cooperative agreements to the requirements of Circular A-122 as amended
through June 1, 1998. These cost principles apply to non-profit organizations, except to
the extent program regulations or the EDGAR require a different outcome.

C. Other Revisions to OMB Circulars and the Common Rule
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On August 10, 1998, (63 FR 42645) OMB announced the final revision of OMB
Circular A-110, "Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations." The
August 10, 1998, OMB notice adopted for OMB Circular A-110 the final amendments
that had been published as interim final revisions on August 29, 1997 (62 FR 45934).
The August 29, 1997 interim final rulemaking document published by the Secretary and
other participants in the Common Rule (62 FR 45937, 45943) amended both 34 CFR
74.26 and 80.26 to give effect to OMB's rescission of Circular A-128, "Audits of State
and Local Governments," and OMB's consolidation into A-133 of the requirements
for State and local governments that had formerly been in Circular A-128. The Secretary
adopts these changes to 34 CFR parts 74 and 80 as final regulations of the Department.

III. Other Technical Changes

The Secretary makes technical changes to various sections in 34 CFR Parts 75, 76,
77 and 80 to remove obsolete references and make other, nonsubstantive clarifying
changes. Included in these changes is an amendment to 34 CFR Part 77 amending the
definition of EDGAR to include 34 CFR Part 97, Protection of Human Subjects; 34 CFR
Part 98, Student Rights in Research, Experimental Programs and Testing; and 34 CFR
Part 99, Family Educational Rights and Privacy. The effect of this amendment is to
include these three parts in future publications of EDGAR.

The Department's discretionary and formula grant program regulations currently
refer to EDGAR under sections that carry headings such as "What regulations apply to
this program?" These program regulations are not amended by this document to include
references to 34 CFR parts 97-99 of EDGAR as amended by this final rulemaking
document. The Secretary will amend these program regulations in the future to add the
appropriate references. However, parts 97 through 99 apply to the grant programs of the
Department as a matter of law as specified in parts 97-99. Thus, the amendment in these
final regulations to the definition of "EDGAR" does not-affect the applicability of parts
97-99 to those programs.

Waiver of Proposed Rulemaking and Delayed Effective Date

It is the practice of the Secretary to offer interested parties the opportunity to comment
on proposed regulations in accordance with the Administrative Procedure Act (5 U.S.C.
553) and to delay the effective date of final regulations under that Act. However, since
OMB has previously provided the public an opportunity for comment on the revision of
Circulars A-21 and A-122, and the technical amendments made in this document are not
substantive, the Secretary finds that soliciting further public comment with respect to
adopting the amendments made by this document is unnecessary and contrary to the
public interest under 5 U.S.C. 553(b)(B). Since changes to the relevant circulars has
already been made final by OMB and the other changes made by this document are only
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technical in nature, the Secretary also waives the delayed effective date for these
amendments under 5 U.S.C. 553(d).

Regulatory Flexibility Act Certification

The Secretary certifies that these regulations would not have a significant economic
impact on a substantial number of small entities. These regulations would not have a
significant economical impact on any entities affected because they do not make any
substantive changes.

Paperwork Reduction Act of 1995

These regulations do not contain any information collection requirements.

Assessment of Educational Impact

Based on our own review, we have determined that these final regulations do not
require transmission of information that any other agency or authority of the United
States gathers or makes available.

Electronic Access to This Document

You may view this document, as well as all other Department of Education documents
published in the Federal Register, in text or. Adobe Portable Document Format (PDF) on
the Internet at either of the following sites:
http://ocfo.ed.gov/fedreg.htm.http://www.ed.gov/news.html

To use the PDF, you must have the Adobe Acrobat Reader Program with Search,
which is available free at either of the previous sites. If you have questions about using
the PDF, call the U.S. Government Printing Office (GPO), toll free, at 1-888-293-6498;
or in the Washington, D.C. area, at (202) 512-1530.

Note: The official version of this document is the document published in the Federal
Register. Free Internet access to the official edition of the Federal Register and the Code
of Federal Regulations is available on GPO Access at:
http ://www. access. gpo gov/nara/index. html

(Catalog of Federal Domestic Assistance Number does not apply)

List of Subjects

34 CFR Part 74

Accounting, Colleges and universities, Grant programs, Hospitals, Non-profit
organizations, Reporting and recordkeeping requirements.
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34 CFR Part 75

Accounting, Administrative practice and procedure, Copyright, Education, Grant
programs-education, Inventions and patents, Private schools, Reporting and
recordkeeping requirements.

34 CFR Part 76

Accounting, Administrative practice and procedure, American Samoa, Education,
Grant programs-education, Guam, Northern Mariana Islands, Pacific Islands Trust
Territory, Private Schools, Reporting and recordkeeping requirements, Virgin Islands.

34 CFR Part 77

Education, Grant programs-education.

34 CFR Part 80

Accounting, Grant programs, Indians, Intergovernmental relations,
Loan programs, Reporting and recordkeeping requirements.

Dated: August 18, 1999.
Richard W. Riley,
Secretary of Education.

For the reasons discussed in the preamble, the Secretary adopts as final without change
the interim rule amending 34 CFR 74.26 and 80.26 published on August 29, 1997, and
amends parts 75, 76, 77, and 80 of title 34 of the Code of Federal Regulations as follows:

PART 75DIRECT GRANT PROGRAMS

1. The authority citation for part 75 continues to read as follows:

Authority: 20 U.S.C. 1221e-3 and 3474, unless otherwise noted.

Sec. 75.118 [Amended]

2. Section 75.118 paragraph (a) is amended by removing "74.82" and adding, in its
place, "74.51" and amending the cross-reference that follows the section by removing
"74.82 Performance Reports under non-construction grants" and adding in its place
"74.51 Monitoring and reporting program performance"
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Sec. 75.215 [Amended]

3. The cross-reference following Sec. 75.215 is amended by removing "(e)" and
adding, in its place, "(c)".

4. Section 75.220 is amended by revising paragraph (b)(2) to read as follows:

Sec. 75.220 Procedures the Department uses under Sec. 75.219(a).

(b) * * *

(2) An employee from the Office of the Chief Financial Officer
(OCFO) with responsibility for grant policy; and
* * * * *

5. Section 75.511 is amended by revising the cross-reference that
follows the section to read as follows:

Sec. 75.511 Waiver of requirement for a full-time project director.

CROSS REFERENCE: See 34 CFR 74.25, Revision of budget and program plans;
and 34 CFR 80.30, Changes.

Sec. 75.517 [Amended]

6. Section 75.517 is amended by removing "34 CFR 74.103(c)(2)" and adding, in its
place, "34 CFR 74.25(c)(2)".

Sec. 75.524 [Amended]

7. Section 75.524(b) is amended by removing "34 CFR 74.3" and adding, in its place,
"34 CFR 80.3" and removing the note that follows paragraph (b).

8. Section 75.530 is revised to read as follows:

Sec. 75.530 General cost principles.

The general principles to be used in determining costs applicable to grants and cost-
type contracts under grants are specified at 34 CFR 74.27 (for administration of grants to
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institutions of higher education, and other non-profit organizations) and 34 CFR 80.22
(for uniform administrative requirements for grants and cooperative agreements to State
and local governments).

(Authority: 20 U.S.C. 1221e-3 and 3474)

CROSS REFERENCE: See 34 CFR part 74, Subpart D -- After - the -Award
Requirements and 34 CFR part 80, Subpart C--Post-Award Requirements.

(Authority: 20 U.S.C. 1221e-3 and 3474)

9. The cross-reference preceding Sec. 75.618 and following the center heading
"EQUIPMENT AND SUPPLIES" is revised to read as follows:

CROSS REFERENCE: See 34 CFR 74.32 Real property; 34 CFR 74.35 Supplies and
other expendable property; 34 CFR 74.36 Intangible property; 34 CFR 74.2 Definitions;
34 CFR 80.31 Real property; 34 CFR 80.32 Equipment; 34 CFR 80.33 Supplies; and 34
CFR 80.34 Copyrights.

10. Section 75.621 is amended by revising the cross-reference
following the section to read as follows:

Sec. 75.621 Copyright policy for grantees.

* * * * *

CROSS REFERENCE: See 34 CFR 74.22 Payment; 34 CFR 74.24 Program income;
and 34 CFR 74.36 Intangible property; 34 CFR 80.25 Program income; and 34 CFR
80.34 Copyrights.

11. The cross-reference preceding Sec. 75.626 and following the center heading
"INVENTIONS AND PATENTS" is revised to read as follows:

CROSS REFERENCE: See 34 CFR 74.25, Program income and 34 CFR 80.25,
Program income.

12. The cross-reference preceding Sec. 75.650 and following the center heading
"OTHER REQUIREMENTS FOR CERTAIN PROJECTS" is revised to read as follows:

CROSS REFERENCE: See 34 CFR 74.21, Standards for financial management
systems; 34 CFR 74.48, Contract provisions; 34 CFR 80.20, Standards for financial
management and 34 CFR 80.36, Procurement.
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13. Section 75.702 is amended by revising the cross-reference following the section to

read as follows:

Sec. 75.702 Fiscal control and fund accounting procedures.

CROSS REFERENCE: See 34 CFR part 74, Subpart C--Post-Award Requirements
and Subpart D- -After- the -Award Requirements and 34 CFR part 80, Subpart C--Post-
Award Requirements and Subpart D--After-the-Grant Requirements.

14. Section 75.708 is amended by revising paragraph (b) to read as follows:

Sec. 75.708 Prohibition of subgrants.

(b) A grantee may contract for supplies, equipment, construction, and other services, in
accordance with 34 CFR part 74, Subpart C--Post-Award Requirements (Procurement
Standards Secs. 74.40-74.48) and 34 CFR part 80, Subpart C--Post-Award Requirements
(Sec. 80.36 Procurement).

15. The cross-reference following the center heading "REPORTS"
and preceding Sec. 75.720 is revised to read as follows:

CROSS REFERENCE: See 34 CFR 74.51, Monitoring and reporting program
performance; 34 CFR 74.52, Financial reporting; 34 CFR 80.40, Monitoring and
reporting program performance; and 34 CFR 80.41 Financial reporting.

16. Section 75.720 is amended by revising paragraphs (a)(1) and (c) to read as follows:

Sec. 75.720 Financial and performance reports.

(a) * * *
(1) 34 CFR 74.51 (Monitoring and reporting program performance) and 34 CFR 74.52

(Financial reporting); and
* * * * *

(c) The Secretary may require a grantee to report more frequently than annually under
34 CFR 74.14 (Special award conditions), 34 CFR 74.21 (Standards for financial
management systems), 34 CFR 80.12 (Special grant or subgrant conditions for "high-
risk" grantees) or 34 CFR 80.20 (Standards for financial management systems).

17. The cross-reference preceding Sec. 75.730 and following the center heading
"RECORDS" is revised to read as follows:
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CROSS REFERENCE: See 34 CFR 74.53, Retention and access requirements for
records and 34 CFR 80.42, Retention and access requirements for records.

18. Section 75.732 is amended, by revising the cross-reference following the section to
read as follows:

Sec. 75.732 Records related to performance.

CROSS REFERENCE: See 34 CFR 74.25, Revision of budget and program plans.

PART 76STATE-ADMINISTERED PROGRAMS

19. The authority citation for part 76 continues to read as follows:

Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a), unless otherwise noted.

20. Section 76.132 is amended, by revising paragraph (a)(5) to read as follows:

Sec. 76.132 What assurances must be in a consolidated grant application?

(a) * * *

(5) Submit an annual report to the Secretary containing information covering the
program or programs for which the grant is used and administered, including the financial
and program performance information required under 34 CFR 74.51-74.52 and 34 CFR
80.40-80.41.

21. Section 76.530 is revised to read as follows:

Sec. 76.530 General cost principles.

Both 34 CFR 74.27 and 34 CFR 80.22 reference the general cost principles that apply
to grants, subgrants and cost type contracts under grants and subgrants.

(Authority: 20 U.S.C. 1221e-3, 3474 and 6511(a))

22. The cross-reference preceding Sec. 76.681 and following the center heading
"OTHER REQUIREMENTS FOR CERTAIN PROGRAMS" is removed.

PART 77--DEFINITIONS THAT APPLY TO DEPARTMENT REGULATIONS
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23. The authority citation for part 77 continues to read as follows:

Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a), 2974(b), and 3474, unless otherwise
noted.

24. The definition of "EDGAR" in Sec. 77.1 is revised to read as follows:

Sec. 77.1 Definitions that apply to all Department programs.

EDGAR means the Education Department General Administrative Regulations (34
CFR parts 74, 75, 76, 77, 79, 80, 81, 82, 85, 86, 97, 98, and 99.)
* * * * *

PART 80--UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GRANTS
AND COOPERATIVE AGREEMENTS TO STATE AND LOCAL
GOVERNMENTS

25. The authority citation for part 80 continues to read as follows:

Authority: 20 U.S.C. 1221e-3 and 3474; OMB Circular A-102, unless otherwise noted.

Sec. 80.42 [Amended]

26. Section 80.42(b)(4) is amended, by removing "five" and adding, in its place,
"three".

[FR Doc. 99-22350 Filed 9-15-99; 8:45 am]
BILLING CODE 4000-01-U
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Other Information

1. U.S. Department of Education

General Information

To get more information about any aspect of the Department, its structure, or its
programs, or to get answers to questions not answered by this booklet, contact:

GOALS 2000
(800) USA-LEARN (1-800-872-5327)

Guide to U.S. Department of Education Programs

A copy of the Guide can be obtained from the Department's Web site under the
Publications and Products section, Guides to the U.S. Department of Education
subsection at the following internet address:

http://www.ed.gov/pubs/guides.html

INTERNET

Those with access to the INTERNET can tap a rich collection of education-related
information at the U.S. Department of Education's Web site. The site includes such
things as statistical information and educational research and improvement and
contains such items as research findings and syntheses, full-text publications,
directories of effective programs, and other similar data.

Visit ED's Web site at the following Internet address:

http://www.ed.gov/

The Office of the Chief Financial Officer also is a source of education-related
information at the Department. The Internet address for this site:

http://ocfo.ed.gov

(NOTE: The Department does NOT offer public-access WWW clients. You
cannot access the server through Telnet sessions with the Department's site.
You must either have an appropriate web browser, such as Netscape
Navigator or Microsoft Internet Explorer at your site or be able to Telnet to a
public access client elsewhere.)
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You can address suggestions and/or questions about the contents of our Web site to
our Webmaster at the following e-mail address:

inetmgr@inet.ed.gov

2. Catalog of Federal Domestic Assistance (CFDA)

The Catalog of Federal Domestic Assistance (CFDA) is a government-wide compendium
of Federal programs, projects, services, and activities which provide assistance or benefits
to the American public. It contains fmancial and non-financial assistance programs
administered by departments and establishments of the Federal government. The Catalog
of Federal Domestic Assistance [Last updated: December 1, 1998 with the December
1998 Catalog] gives comprehensive information on grants and other forms of assistance
available from programs across the whole federal government. In addition, it provides a
wealth of information on such topics as the organizational structure of federal agencies
and grant proposal writing. The catalog is sent to a number of distribution points,
including U.S. Government Depository Libraries in each state, Federal Executive Boards
in major metropolitan areas, and offices of state and local governments.

It is often available in the reference sections of major libraries as well. You can also
purchase a subscription directly from the Government Printing Office. For further
information, please contact:

Superintendent of Documents
Government Printing Office
Attn: New Orders
Box 371954
Pittsburgh, PA 15250-7954

or any of the U.S. Government Bookstores located in major cities throughout the nation
(see 9., below).

Data on catalog programs can also be searched through the Federal Assistance Programs
Retrieval System (FAPRS), a computerized question-answer system designed to provide
rapid access to information in the catalog via key-word and criteria searches. States have
designated access points where you may request a search of FAPRS to be made. In
addition to the hardcopy Catalog data, program information is available on machine-
readable magnetic tape, high-density floppy diskettes, and CD-ROM. All three contain
the textual material published in the program description section of the Catalog and
characteristics data of coded program information extracted from the textual material.
The characteristics data format allows the user to index and retrieve program information
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by the program function, types of assistance, applicants, beneficiaries, circular
requirements, obligations, matching requirements, and authorizing legislation. From the
text, users may retrieve the complete text or specific sections of the program text. The
tape, diskettes, or CD-ROM may be purchased from GSA for use at local sites. For
further information on FAPRS, designated access points, or purchasing the catalog in data
format, please contact:

Federal Domestic Assistance Catalog Staff
(WKU)

General Services Administration
Reporters Building, Suite 101
300 7th Street, SW
Washington, DC 20407
Telephone: (202) 708-5126
Toll-Free Answering Service: 1-800-669-8331

The Catalog of Federal Domestic Assistance can be accessed on-line for searches and other
purposes at the following Internet address:

http://www.gsa.gov/fdac/

3. Federal Register

The Federal Register is published daily, Monday through Friday, and provides a uniform
system for making available to the public regulations and legal notices issued by federal
agencies. The Government Printing Office distributes paper, 24x microfiche, and online
versions to U.S. Government Depository Libraries (see 8., below). It is often available in
the reference sections of other major libraries as well. You can also purchase your own
paper or microfiche subscription. For further information, contact:

Superintendent of Documents
Government Printing Office
Attn: New Orders
Box 371954
Pittsburgh, PA 15250-7954

or any of the U.S. Government Bookstores located in major cities throughout the nation
(see below).

Telephone orders can be made with a credit card by dialing:

(202) 512-1800 (voice)
(202) 512-2250 (fax)
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(202) 512-2265 (TDD)

The Federal Register is also available as an online database. You can learn more about
the online service and its subscription costs in the following ways:

Telnet to wais.access.gpo.gov, login as guest (no password required) < enter >

Use a modem to dial (202) 512-1661, login as wais, no password < enter > ; at the
second login, login as guest, no password < enter >

The Federal Register can be accessed on-line at the following Internet address:

http://www.access.gpo.gov/suclocs/

Dial (202) 512-1530 (voice) for information and assistance with online services

Other questions about the Federal Register can be directed to their customer service line
on (202) 523-5227.

4. Code of Federal Regulations

The Government Printing Office distributes the Code of Federal Regulations to each U.S.
Government Depository Library (see 8., below). The Code is often available in the
reference sections of major libraries as well. You can also purchase volumes directly
from the Government Printing Office. For further information please contact:

Superintendent of Documents
Government Printing Office
Attn: New Orders
Box 371954
Pittsburgh, PA 15250-7954

or any of the U.S. Government Bookstores located in major cities throughout the nation
(see 9., below).

Telephone orders can be made with a credit card by dialing:

(202) 512-1800 (voice)
(202) 512-2250 (fax)
(202) 512-2265 (TDD)

Electronic searches can be done on the Internet at the following address:
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http://vvww.access.gpo.gov/su_docs/aces/aces140.html

5. Federal Legislation

You can obtain copies of pending and enacted federal legislation by contacting the Senate
or House of Representatives at the following numbers:

Senate Document Room: (202) 224-7701
House Document Room: (202) 226-5200

(NOTE: You must know the bill or law number in order to ask for copies of
legislation.)

For further information about ordering other congressional documents, contact the
Government Printing Office on (202) 512-2465.

Legislative information is also available on-line at the following Internet address:

http://thomas.loc.gov

6. Education Department General Administrative Regulations (EDGAR)

EDGAR is composed of Parts 74-86 and 97-99 of Title 34 of the Code of Federal
Regulations (see 4., above). Since it is designed primarily for the benefit of recipients of
discretionary grants and cooperative agreements, the Department provides copies, as a
matter of practice, only to those who have already received an award. If you are a
recipient who did not receive a copy with your award package, you may ask for one by
contacting your program officer. An electronic version of EDGAR can be downloaded
from the ED Board (see 1., above) or may be downloaded off the Internet at the following
address:

http://ocfo.ed.gov/grntinfo/edgar.htm

7. Office of Management and Budget (OMB) Circulars

To order OMB circulars by telephone, call (202) 395-7332. You can send written
requests to:

Office of Management and Budget
EOP Publications
Room 2200, NEOB
725 17th Street, NW
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Washington, DC 20503

You in know the number of the circular that you wish to receive.

The full text of the six grants management circulars and any other OMB grants documents
can be reviewed and printed from the Internet at the following address:

http://www.whitehouse.gov/WH/E0P/OMB/Grants/

8. U.S. Government Depository Libraries

U.S. Government Depository Libraries are found in each state and act as official
repositories for federal documents, such as some of those mentioned in this booklet. To
learn the location of the libraries in your state, you can obtain a free copy of the booklet,
A Directory of U.S. Government Depository Libraries by calling the number below:

(202) 512-1119 (voice)
(202) 512-1432 (fax)

To get a listing within specific area codes call: U.S. Fax Watch (Automated fax on
demand system)

(202) 512-1716

Those with Internet access can get a listing of libraries at the following location:

http://www.access.gpo.gov/su_docs/aces/aaces004.html

or request the directory via E-mail:

smcgarr @gpo.gov

9. U.S. Government Bookstores

In addition to buying publications directly from the Government Printing Office, you can
find them at any of the 24 regional U.S. Government Bookstores throughout the nation.
Bookstores are located in the following cities:

Atlanta, GA Dallas, TX Laurel, MD Portland, OR
Birmingham, AL Denver, CO Los Angeles, CA Pueblo, CO
Boston, MA Detroit, MI Milwaukee, WI San Francisco, CA
Chicago, IL Houston, TX New York, NY Seattle, WA
Cleveland, OH Jacksonville, FL Philadelphia, PA Washington, DC
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Columbus, OH Kansas City, MO Pittsburgh, PA

A complete listing of bookstore locations, hours of operation, and telephone numbers can
be found at the following Internet address:

http://www.access.gpo.gov/su_docs/sale/ablcst001.html

10. Federal Information Center

The Federal Information Center provides a wealth of information about the operations
and offerings of the federal government, including telephone contact numbers that you
can dial to get grant-related information from other Federal departments and agencies.
You can contact the Federal Information Center between 9:00 a.m. and 8:00 p.m.
(eastern time) at:

1-800-347-1997 (voice)
1-800-326-2996 (for TDD/TTY users)

The Federal Information Center can be accessed on-line at the following Internet
address:

http://fic.info.gov/

11. Miscellaneous sources of information

National Grants Management Association (NGMA) is a private membership
organization of representatives of federal and state grantor entities, non-governmental
organizations, college and university officials, and other persons responsible for
administering assistance programs. The organization provides monthly and annual
training conferences in the Washington, DC area and publishes a semi-annual journal
and a quarterly newsletter. Membership is available by paying annual dues. For
further information, contact:

NGMA
P.O. Box 5333
Rockville, MD 20848-5333
Voice: (301) 871-0730
FAX: (301) 460-9240
Internet Address: http://www.ngma-grants.com/
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The Foundation Center

The Foundation Center provides information about non-federal sources of funding.
In addition to its publications and extensive collection of materials at its several
locations in the U.S., the Center also offers an Associates Program and a
Cooperating Collections Program at numerous sites throughout the nation. You
can obtain more information by contacting the Center's headquarters at:

The Foundation Center
79 Fifth Avenue, Dept. JG
New York, NY 10003-3076
Tel: (212) 620-4230
Fax: (212) 691-1828
Internet Address: http: / /fdncenter.org/

The Address for the Washington, DC Library is:

The Foundation Center Washington, DC
1001 Connecticut Avenue, NW
Suite 938
Washington, DC 20036
Tel: (202) 331-1400
Fax: (202) 331-1739
Internet Address:

http://fdncenter.org/washington/index.html

There are additional Foundation Center Libraries in Atlanta, Cleveland and San Francisco.
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AFTERWORD

We hope that you have found the information in this publication to be
helpful. We welcome your comments and suggestions for improvements
to future editions. Please send them to:

Director
Grants Policy and Oversight Staff
U.S. Department of Education
Washington, D.C. 20202-4248
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