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Foreword

Charles M. Firestone
Executive Director
Communications and Society Program
The Aspen Institute

Amy Korzick Garmer
Associate Director
Communications and Society Program
The Aspen Institute

A digital revolution is coming to television. By converting from
analog to digital transmission of audio-visual signals, television
broadcasters (“telecasters”) are transforming the living room; dig-
ital television can deliver high-definition pictures and CD-quality
audio to create a true home theater. Telecasters will soon be able
to “multiplex,” that is, transmit several digital channels over the
same portion of the electromagnetic spectrum that they currently
use for a single analog channel, potentially creating a kind of free
wireless cable television system. They will also be able to target
specific messages to different individual receivers, and send
audio, video, and text simultaneously. Most importantly, digital
broadcasters may eventually enable interactive communication
with the audience over the air waves.

Quite simply, the move to digital broadcasting will likely
change the very nature of the most powerful and important
medium of mass communication in the world. Television, of
course, is not just 2 medium of entertainment, or of news, or of
casual interest. Over 98 percent of Americans have televisions
in their homes—more than have indoor plumbing or tele-
phones. In fact, one is hard-pressed to think of any common
experience that binds Americans together more than television,
with its pervasive reach into both the American home and its
psyche.

E ]{[C vii
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FEDERAL REGULATION OF BROADCASTING

While the United States is a nation of receivers, it has only a
limited number of telecasters. This is due both to the physical
properties of the electromagnetic spectrum and the legal limits of
the U.S. television licensing scheme. Physically, two broadcasters
cannot transmit on the same frequency at the same time in the
same location. Legally, Congress made an early decision to license
only one broadcasting entity for each frequency per location; and
it authorized its quasi-legislative agency, the Federal
Communications Commission (FCC), to assign a limited number
of frequencies for television broadcasting purposes.

Broadcasting in the “Public Interest”

Since the Radio Act of 1927, and its successor Communications
Act of 1934, U.S. broadcasters have been subject to federal licens-
ing and regulation according to the touchstone of “the public
interest, convenience, and necessity.” While this congressional
standard may sound simple and direct, its vagueness and author-
ity have generated volumes of federal regulations, court cases,
scholarly commentary, political speeches, and citizen action. At
one time the Supreme Court found the phrase to be a “supple
instrument” for dynamic regulation of the air waves. More recent-
ly, however, some scholars have suggested that the phrase is
unconstitutionally vague, which would preclude governmental
regulation of this medium of speech under the First Amendment.
More recent Court decisions have held that the “public interest”
standard can not be used as a basis to regulate newspapers, and
it has also placed regulation of cable television under more exact-
ing constitutional scrutiny standards.

While broadcasting has been imbued since its beginnings with
obligations toward the “public interest,” governmental concep-
tions of the meaning of that term have changed over time. In the
1920s, for example, the government took away licenses for dis-
paraging and discriminatory broadcasts and for broadcasts that
used the frequency to sell its owner’s patent medicines. In the
1960s the FCC revoked a broadcast license for racist policies
(although that was not the stated reason). Twenty years later a

9
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chairman of the FCC defined the public interest standard in pure-
ly marketplace terms, i.e., the public interest was whatever inter-
ested the public. The debate over the public interest standard and
what it incorporates, in other words, has been an active and divi-
sive one for over seventy years.

Along the way—mostly at the height of the 1961-1973 regula-
tory era—the United States government has promulgated regula-
tions or guidelines that have required or encouraged broadcasters
to program in the public interest in a variety of ways. Broadcasters
have been required to meet the needs and interests of their local
communities, program news and public affairs programs, air edu-
cational programs for children, employ minorities, devote time to
controversial issues of public importance (and provide the audi-
ence with opportunities to hear responsible advocates on con-
trasting sides of those issues), give equal opportunities (equal
time) for the “use” of the station to all legally qualified candidates
for a given office, and even retain unique entertainment formats
in a given market. All of these manifestations of the “public inter-
est” were controversial in their times. Since the 1980s many of
them have been repealed. But the controversy over what should
constitute the public interest in broadcasting continues to this day.

Indeed, the whole basis for regulating broadcasting has been
subject to considerable and continuing political and scholarly
debate. Although the Supreme Court unanimously affirmed the
FCC'’s regulatory authority in 1969, comments and footnotes from
Supreme Court justices, legal scholars, and others since that time
have questioned that authority in light of the many other media
outlets that reach the home.

The Migration to Digital Television

Despite this controversy, however, when Congress allocated
new spectrum space in 1996 for broadcasters to migrate from ana-
log to digital transmissions, it clearly provided that the “public
interest, convenience, and necessity” standard would migrate with
them. Although the public interest for digital broadcasting could
be quite different from what it is in an analog world, Congress left
the task of determining the details of that regulatory standard with
the FCC.

ERIC 10
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Subsequent to passage of the 1996 Act, the President created a
special Advisory Committee on the Public Interest Obligations of
Digital Broadcasters to advise the administration on how the tra-
ditional public interest standard should manifest itself in this new
broadcasting environment. The President’s Advisory Committee,
headed by political scientist Norman Ornstein and CBS television
network president Leslie Moonves, is comprised of twenty-three
individuals who represent the variety and diversity of America’s
public; its own report is being released near to the time of release
of this volume.

The Political Environment

The appointment of the President’s Advisory Committee, it
should be noted, was made in the course of an ongoing debate
over campaign finance reform. The two issues (campaign finance
reform and digital television) are connected by the fact that polit-
ical advertising on television has become the single most expen-
sive cost of political campaigns. Some proponents of campaign
finance reform thus see the digital television debate as a possible
opportunity to reduce those costs.

Currently, broadcasters who sell time to candidates must do so at
their “lowest unit rate” for commercial advertising time. While this
provision grants some relief to the costs of a campaign, it is ineffec-
tive in reducing total campaign costs for at least two reasons. First,
many candidates want their ads presented at specific times, which
requires the purchase of “non-preemptible time,” the most expensive
inventory a broadcaster offers and a category that is rarely purchased
by commercial advertisers. Second, candidates engaged in do-or-die
contests will still purchase as much time as they can, which does
nothing to alleviate the pressures to raise as much money as possible.

One thought on this issue is that if time can be made available
for political discourse at little or no cost, members of the public
will receive needed information to exercise their duties as voters
and citizens. On the other hand, broadcasters do not want to give
up their valuable inventory without truly changing the campaign
financing system. Furthermore, even the provision of free time on
television will not stop candidates from the race for dollars that
has characterized our political system in recent elections.

11
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Many observers who care about the nation’s communications sys-
tem do not want to see the entire debate over the public interest stan-
dard relegated to one of campaign finance reform. There are, they
point out, many other needs of the American public with respect to
broadcasting. Other observers make credible arguments that the
broad public interest standard is, in any event, itself an anachronism.

A New Debate

The allocation of digital frequencies to television broadcasters
has raised anew these concerns and debates. First, because the
properties of digital broadcasting are significantly different from
those of analog, there are legitimate questions about how the
existing obligations will apply to the new transmission mode.
For example, if a digital broadcaster multiplexes several chan-
nels on its frequency, should the obligation to air children’s pro-
gramming apply to each channel? Should the willingness to
broadcast in high-definition television, which is certainly costly,
relieve the digital broadcaster from other costly public interest
obligations? ’

But there is another, perhaps more compelling reason for tak-
ing a fresh look at the issue of public interest broadcasting.
Whereas most potential users now have to bid in the govern-
ment’s spectrum auctions for the right to use a portion of elec-
tromagnetic spectrum, current broadcasters have been given the
new frequencies outright—no contest, no auction, no spectrum
fee. They have also been allowed to keep their current fre-
quencies so that they can broadcast in both analog and digital
modes until most of the U.S. public has had a chance to pur-
chase digital reception equipment. At that point, scheduled to
happen by the year 20006, the broadcasters are to give back their
analog frequencies, which are worth billions of dollars. Many
observers believe this date will be delayed, however, if a great
majority of the public has not purchased digital equipment, or
if the broadcasters decide to try to forestall the return for other
reasons.

Why such favored treatment? Broadcasters would point out that
they are having to invest significant amounts of capital to provide
the American public this new service. Having to pay for spectrum,

ERIC 12
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xii DIGITAL BROADCASTING AND THE PUBLIC INTEREST

too, would make this new service prohibitively expensive, or
require additional revenue sources such as receiver subscriptions.
Citizen activists, on the other hand, would suggest that it is the
public interest obligation that gives broadcasters their free pass in
the first place. If that is the case, what specifically is that obliga-
tion in the new era of digital television?

THE ASPEN INSTITUTE PROJECT ON DIGITAL TELEVISION

While the President’s Advisory Committee was deliberating its
task, the Aspen Institute Communications and Society Program,
funded by The John and Mary R. Markle Foundation, undertook
to aid the Advisory Committee, the FCC, Congress, and the
American public by commissioning scholarly papers on related
topics; convening three groups of diverse experts in roundtable
format to consider specific underlying questions; and issuing this
volume as a resource for those entering into the public debate
over how the public interest should apply to digital television.

This volume, then, is intended to: (1) inform the question of
whether and on what basis the government can legitimately reg-
ulate television broadcasters in the first place; (2) describe new
and old models, frameworks, and vehicles for public interest reg-
ulation; (3) address specific questions relating to the use of tele-
casting for political discourse; (4) consider whether and to what
extent the discussion should be broadened to other electronic
media; and (5) add other insights that are germane to the ongo-
ing debate over public interest obligations for digital broadcasting.
Three points require further introductory and cautionary notes.

First, we have tried here to provide a legal, conceptual, and
philosophical basis for the political debate, but have stayed away
from the give and take of the real politics that will ultimately
decide the question. That is, the objective of this project is to
examine the underlying bases and rationales for regulation, and
from that inquiry, to suggest various models and options that
might be used as vehicles for the political bodies—the Advisory
Committee, the FCC, the Congress, and the American people (and
perhaps even those of other countries)—to fashion their regula-
tory or non-regulatory schemes.

13
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Second, this volume does not address in depth the question of
public broadcasting or public telecommunications. The idea of
broadcasting in the public interest is inherent, certainly, in the dis-
cussions that follow. (The spectrum fee model, for example, stip-
ulates that the money transferred from commercial to public
broadcasters would go toward such programming.) But what that
means—how the “public interest” in public broadcasting or public
telecommunications is defined, funded, and enforced—remains a
significant issue, a matter that was not the center of this inquiry
and is therefore left to further explorations in other forums.

Third, while each of the Aspen Institute conferences on the pub-
lic interest obligations of digital broadcasting included a broad cross-
section of leaders and experts in the particular subject area in issue,
the individual reports of those meetings convey the sense of the
meeting as seen from the rapporteurs’ particular vantage points.
Generally, a diversity of models and options emerged. Nevertheless,
it should be understood that these reports and the background
papers in this volume do not necessarily reflect the views of the par-
ticipants listed in the appendix, nor those of their employers.

The volume is divided into three sections: Section I addresses
the legal and constitutional issues underpinning the regulation of
broadcasting, section II discusses questions of economics and
implementation, and section III examines political broadcasting.

Part I: Law and Policy

The six papers that constitute section I set the parameters of the
legal bases for regulation of broadcasting. First is Georgetown
University law professor Angela Campbell’'s report, “Toward a
New Approach to Public Interest Regulation of Digital
Broadcasting,” which summarizes and analyzes the constitutional
theories and rationales for regulation, and from that base, sets
forth several proposed models for public interest obligations of
digital television.

These models are perhaps the most interesting aspect of this entire
exercise, as they form an “Aspen matrix” of potential vehicles of reg-
ulation which (along with self-regulation) were considered by the
President’s Advisory Committee early in its deliberations. Campbell
describes these models, setting forth the pros and cons in each case:

O
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Public trusteeship. To continue or improve upon the cur-
rent public trustee model—i.e., simply to apply the current
obligations, perhaps modified in light of the physical
properties of digital broadcasting, to broadcasters in their
new electronic homes.

Spectrum fee. To impose a spectrum fee of some kind in
return for relieving digital telecasters of their public inter-
est obligations, and then to earmark that money for pub-
lic telecommunications purposes.

Pay plus access. To require a combination of a spectrum
fee, but to impose in addition a requirement of some
access, at least by political candidates under certain cir-
cumstances.

Pay or play. To quantify the value of the broadcasters’ use
of the spectrum and allow broadcasters the choice of pay-
ing that fee or reducing their payments by the value of
certain public interest programming on their stations; or
conversely, to quantify the value of public interest obliga-
tions and allow broadcasters to pay for them in alternative
ways.

After discussion by the President's Advisory Committee of a

preliminary draft of this report, we have added a fifth model to
the matrix:

* Self-regulation. To satisfy basic obligations to the public by

freeing the broadcasters from pure government regulation
and substituting instead a system of self-regulation along
the lines of the former Code of the National Association of
Broadcasters.

In the second chapter of section I, former FCC General Counsel

Henry Geller explains the conventional rationale of the public
trusteeship scheme of regulation that stems from the Radio Act of
1927 and the Communications Act of 1934. Geller is critical of the
“scarcity” rationale that undergirds current regulation, the rationale
that “many more people want to broadcast than there are available
frequencies or channels,” and that the government’s decision to grant
some exclusive use of these scarce and valuable frequencies to the

15
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exclusion of others warrants its imposition of trusteeship obligations
on those so favored. This concept was affirmed in Red Lion
Broadcasting Co. v. FCC, 395 U.S. 367 (1969), a decision that has
never been overturned despite many attacks in the Supreme Court.

Tracy Westen, president of both the Center for Governmental
Studies and The Democracy Network, analyzes and re-explains
the Red Lion decision in somewhat different terms. Broadcasting,
he suggests, is an “interference-based” medium. In town hall
meetings or legislative debates, time is allocated among various
speakers. In broadcasting, however, the government allows only
one licensee to “talk” at a time on any one frequency. Therefore,
Westen suggests, the “scarcity” in broadcasting is not physical
scarcity, economic scarcity, or supply/demand scarcity, but rather,
“legally created scarcity”—Congress giving almost total control
over the spectrum to its licensees. Quoting from the Supreme
Court decision in Red Lion, Westen concludes that this rationale
for regulation, i.e., for requiring licensees to share the frequency
with others, withstands constitutional scrutiny even in an era
where there are many more outlets of mass communication than
were extant at the time of the Act.

In contrast, arguing for self-regulation as a means for achieving
the public interest, Robert Corn-Revere, a First Amendment attor-
ney and partner in the Washington, D.C. law firm of Hogan and
Hartson, takes issue with the whole regulatory approach inherent
in Red Lion. He suggests that the involvement of government in
programming runs afoul of First Amendment jurisprudence, and
should, in any event, be eschewed in this new era of digitization.

These arguments, rationales, justifications, and approaches are
brilliantly, and somewhat whimsically, sorted out by Cardozo
Professor of Law Monroe Price, whose two chapters complete sec-
tion I. In “Hooks and Ladders,” Price differentiates hooks, or legal
rationales for regulation (e.g., scarcity, pervasiveness of the medium,
and the history of regulation) from ladders, or societal justifications
for imposing certain regulations (e.g., the power of the medium, chil-
dren and public health, and the interest in free and fair elections).
Price suggests that it is important to separate the hooks from the lad-
ders, understand each, and determine whether hooks, ladders, or
both are needed in American constitutional doctrine as it evolves.

ERIC
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Price’s second chapter is a clever montage of statements, a “virtual
seminar” among Supreme Court justices titled “Red Lion and the
Constitutionality of Regulation: A Conversation Among the Justices.”
In the justices’ own words, adapted from their opinions in a variety of
germane cases, and supplemented through Price’s hypothetical mod-
eration by the chief justice, this chapter points out the complexity of
the issues and diversity of opinions among the justices in this area.

With the exception of the Corn-Revere paper, the chapters
included in section I formed the intellectual background for the
first Aspen conference on the public interest obligations of digital
broadcasting, which considered the constitutional bases for regu-
lation as a way of addressing the panoply of vehicles justifying the
application of a public interest standard to digital broadcasting.

Part II: Economics and Implementation

Growing out of the third Aspen conference on the public inter-
est obligations of digital broadcasters, section II of this book
addresses the economic and practical considerations in imple-
menting the various models in the context of the rapidly chang-
ing world of electronic communications. Forrest Chisman, rap-
porteur of the third meeting of the Aspen Working Group, begins
section II of this volume with an exploration of the many issues
arising from the attempt to project new models of hooks and lad-
ders in an environment consisting of rapidly changing and
expanding new media. Chisman particularly attempts to flesh out
the alternatives to content regulation: the free market approach,
codes and self-regulation, and targeted subsidies. In each case, he
examines the rationales, problems, special considerations, and
impact of abundant media outlets.

Next, Oxford University economics professor Andrew Graham
compares the American and British systems and addresses the
need and incentives for the production of nonmarket-based pub-
lic interest programming.

In the third chapter of section 1I, Northwestern University com-
munications professor Steven Wildman and his colleague D.
Karen Frazer provide a critical assessment of the models proposed
in the Aspen matrix. Specifically, Wildman and Frazer consider
the various models’ structural appropriateness and their efficiency

17



Foreword xvii

and effectiveness in addressing specific policy concerns. Their
review leads them to propose an alternative regulatory model for
consideration, which they label “pay plus compete”:

e Pay plus compete. This model removes “play” as an option
from the “pay or play” model, converting that model to
spectrum fee. However, commercial broadcasters could
earn back their public interest fees with various types of
public interest programming and access commitments, but
would have to compete with public broadcasters and
other commercial broadcasters for the funds, which would
be distributed at the discretion of a designated public
authority.

Finally, attorneys Henry Geller and Andrew Shapiro offer legal
analyses—the latter raising issues relating to the application of the
public interest standard to digital media beyond telecasting.

Today, free over-the-air television is augmented by cable tele-
vision, direct satellite, and wireless cable—all part of our “push”
media of mass communication. But “pull” media are already
emerging, a seemingly endless number of Web sites and networks
on the Internet that are accessible by anyone, anytime, anywhere
in the world. Broadcasting is rapidly moving to a video-on-
demand medium for some, though potentially at the price of our
traditionally free TV.

There are certainly many imponderables when entering the
realm of technological futures. Many businesses are betting the
farm on a continuation of network television models, while others
are betting just as heavily on the new “pull” approach to mass com-
munication. Pull and push will likely co-exist in the new media
environment, but uncertainties in technology and economics do not
make application of the new regulatory models any easier.

Part III: Political Broadcasting

Section III, which arises from the second meeting of the work-
ing group on digital broadcasting, discusses the nature of political
discourse in the new digital telecosm. Clearly, television is a major
proving ground for national and statewide political candidates.
But are members of the viewing public getting the information

ERIC
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they need to determine their votes or be adequately informed cit-
izens in a robust democracy? If not, what should the role of gov-
ernmental regulation of broadcasting be in addressing this issue?

The conference on this issue distinguished between the push
and pull types of communicating described above. In the “pull”
or library process, the public interest would appear to focus on
citizen and candidate access to the library system, e.g., fostering
access to the Internet where anyone can set up a Web site and
make information available to the world.

Political candidates, on the other hand, like commercial adver-
tisers, want to gain access to the public's attention system; they
want to “push” their messages to those who do not necessarily
seek them out or even care about the election. Since telecasters
agglomerate mass audiences better than does any other medium,
it is television audiences that the candidates covet.

So how important is it that candidates get access to broadcast-
ing time? Which candidates? At what rates? Should the public
interest obligation favor political advertising or longer discourse
that citizens might not be interested in? What is the import of
other media for these questions? And what does the move to dig-
ital telecasting say to this?

Colby College Professor of Political Science Anthony Corrado
provides both the background paper and conference report in this
final section of the book, on political discourse. These chapters
are supplemented by Tracy Westen’s proposal for candidate
access and debate. Westen’s is one in a long line of proposals for
political broadcasting reform, many of which are recounted in the
background paper. But recognizing and distinguishing the need
for both a library “pull” system and a network “push” system in
political broadcasting advances our thinking about the public
interest standard for digital television.

CONCLUSIONS

The considerations, arguments, and approaches in this volume
are intended as fodder for a broad debate on the public interest
in digital telecasting and beyond. The project began as an effort
to supplement and enhance the work of the President’s Advisory

RIC 19.
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Committee on the Public Interest Obligations of Digital
Broadcasting. But the project has since expanded to form a
resource for the FCC, Congress, and most importantly, the
American public in thinking through how our television system
should work in a rapidly changing digital environment. It is an
important, perhaps unique, opportunity to reconcile the many dif-
ferent forces at play here—the interests of incumbent broadcast-
ers, new entrants, minority populations, political candidates, citi-
zen and specific interest groups, competing media, and the aver-
age viewer.

More broadly, the questions at issue here may affect how we
as a nation treat other media—for example, cable television, satel-
lite services, and Internet content networks. They may affect how
other countries will choose their paths as they move to digital
telecasting. And most importantly, they may affect how we live as
citizens in the continuing challenge of self-governance in the cen-
tury ahead.

The purpose of this volume is not to state specific conclusions,
however attractive that prospect may be. Rather, we try to frame
and foster the debate, which should be one considered and delib-
erated among the public at large. Each section of this volume con-
tributes depth and texture to the issue, beginning with the consti-
tutional questions and development of new regulatory models,
continuing with details of implementation of those models, and
concluding with specific proposals for enhancing the citizen’s
access to significant political information and viewpoints.

Sorting out the components of public interest programming
or specific requirements within those models is a task left to the
political sphere, beginning with the President’s Advisory
Committee. Public decision-makers seek to devise regimes that
place the needs and interests of the public as paramount. Their
methods will no doubt change over time, because it is as yet
unclear how the medium will develop, how its economics will
change, and frankly, what further technological innovations are
even possible. This volume contributes vehicles for considering
those elements over time, constructs to help the public to
understand the underlying values at stake and to engage the
issues.
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Toward a New Approach
to Public Interest Regulation
of Digital Broadcasting

Angela Campbell
Director, Citizens Communications Center
Georgetown University Law Center

In January, 1998, the Aspen Institute’s Communications and
Society Program convened the first in a series of meetings to exam-
ine the public interest in the United States’ communications sys-
tem. With funding provided by the John and Mary R. Markle
Foundation, the Program hosted the initial session of the Aspen
Institute Working Group on Digital Broadcasting and the Public
Interest on. January 25-27, 1998, at the Institute’s Wye River
Conference Center. The conference brought together twenty-three
legal scholars, lawyers, economists, and policy advocates, repre-
senting a variety of experiences and perspectives, to consider two
issues: (1) the theoretical and legal bases for the imposition of
public interest obligations on those using the electromagnetic
spectrum for broadcasting purposes, and (2) other public interest
implications of the move to digital broadcasting. It is the hope of
the Working Group that the ideas generated at this and subsequent
meetings will add to the ongoing public dialogue on broadcasting
and the public interest, and will prove useful to the ongoing
debate over the public interest responsibilities that should accom-
pany broadcasters’ receipt of new digital television licenses.

This report summarizes the proceedings of the January, 1998,
conference, and is divided into five sections. Section one, “The
Current Status of DTV,” summarizes the current status of digital
television broadcasting (DTV). Section two, “Red Lion
Revisited,” addresses the constitutional underpinnings of the
current public trustee scheme for broadcasting, focusing on
whether the scarcity rationale established in the Red Lion case
(Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 [1969]) remains
viable today. Participants considered whether the advent of
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4 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

DTV provides an opportunity to develop different justifications
for broadcast regulation, including what those justifications
might be and whether any reason at all exists for imposing pub-
lic interest requirement on DTV. Section three, “Alternative
Approaches to Public Interest Regulation,” describes and cri-
tiques two alternatives to the public trustee model: a spectrum
fee proposal and a “pay or play” proposal. Section four, “Factors
to Consider in Developing Approaches for the Public Interest
Obligations of Digital Broadcasters,” discusses relevant factors
to be used in weighing the merits of the various approaches.
The final section of this report summarizes the four main mod-
els proposed and discusses the advantages and disadvantages
of each.

THE CURRENT STATUS OF DTV

Like analog television, DTV uses 6 MHz of the electromagnetic
spectrum. Unlike analog, which can send only one program at a
time, DTV can offer a variety of programs and services simulta-
neously. For example, a digital broadcaster can broadcast a single
program with a very-high-resolution picture (high-definition tele-
vision [HDTV] or multiple channels of programming at standard
resolution (SDTV). (The broadcast of multiple channels is called
“multiplexing.”) In addition, DTV also permits the transmission of
a variety of data services.

The Telecommunications Act of 1996 resolved many out-
standing questions about DTV. For example, the Act requires
that should the Federal Communications Commission (FCC)
issues licenses (which it has done), the licenses must go to
existing analog broadcasters. The Act also specifies that DTV
licenses, like analog licenses, are subject to public interest
obligations. Moreover, the Act specifies that while broadcast-
ers may, for now, continue to operate on their existing portion
of the spectrum, they will at some point have to give it back.
(It should be noted that many Working Group participants
predicted that broadcasters will never actually be required to
give back their analog channels.) Finally, if broadcasters use
the new spectrum for “ancillary and supplementary services”
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Toward a New Approach to Public Interest Regulation of Digital Broadcasting 5

for which they receive payment, they must pay a fee equiva-
lent to that which they would have paid had the spectrum
been auctioned.

In April 1997, the FCC issued 2 Report and Order outlining
very minimal standards for DTV.' The FCC report declined to
require broadcasters to air HDTV;, nor did it require a progressive
signal as proposed by the computer industry. The report did
require each individual broadcaster—whatever else it decided to
do with its spectrum—to provide at least one free channel with
programming comparable to that offered today so that the pub-
lic would be no worse off. The FCC report stated the FCC’s intent
to hold further proceedings on broadcasters’ public interest
obligations.

Questions left unresolved by the Telecommunications Act and
the FCC report include: (1) whether DTV signals will be pro-
tected by “must-carry” rules, i.e., whether cable systems will be
required to retransmit the DTV signals of digital television
broadcasters in the manner currently required for analog chan-
nels, and (2) how fees will be assessed for ancillary and sup-
plementary services such a subscription channels (those chan-
nels for which broadcasters charge consumers to receive pro-
gramming). While the industry plans an aggressive build-out,
with the top four stations in the top ten markets scheduled to
begin digital broadcasts in November 1998, much uncertainty
remains in the market.

RED LION REVISITED: UNDERLYING THEORIES
OF PUBLIC INTEREST REGULATION

The explosion of new media for communication made possible
by advances in digital technology raises the question of whether
the scarcity rationale, discussed below, continues to make sense
as a basis for regulating broadcasting. In this environment, are
there alternative legal bases for justifying government regulation
of broadcasting?

There was significant, but by no means unanimous, support
among the Working Group participants for using a public prop-
erty/public forum rationale to justify continued governmental
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6 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

regulation. Under this rationale, because government owns the
spectrum, it has the right to set the rules for discourse, impose
obligations, and provide subsidies for speech that may be insuf-
ficiently provided for in the marketplace. Some participants
argued that this rationale provides a superior basis for regulat-
ing both analog broadcasting and DTV, and justifies the contin-
uing differential treatment of broadcasting vis-a-vis other cate-
gories of media.

The Traditional Basis for Regulating Broadcasting: Scarcity

The traditional rationale for regulating broadcasting dates back
to the 1920s. To reduce the amount of interference and chaos in
the use of the radio spectrum, the U.S. government began to
license the spectrum. The government’s role vis-d-vis the spec-
trum has three components: it allocates spectrum among various
types of uses, it assigns height and power restrictions to broad-
casting towers and equipment, and it determines who gets to
broadcast by awarding licenses. The government allocated more
spectrum to broadcasting than to other uses to foster the local out-
lets Congress wanted (§307 of the Communications Act of 1934)
and to contribute to the creation of an informed electorate (§315
of the Communications Act).

Because more people wanted to broadcast than there were fre-
quencies available, the government had to make some choices.
As Justice Byron White noted in the Supreme Court’s decision in
Red Lion, the government could have licensed many speakers to
speak at different times, but instead decided to put one speaker
on and keep everybody else off. Under this approach, the
licensee has no property interest in the frequency and is required
to act as a fiduciary for those who are kept off. In other words,
the licensee has certain obligations to serve the public interest
and has to demonstrate to the FCC that it has done so. Because
of the dynamic nature of broadcasting, the Communications Act
generally left it to the FCC to determine the nature of those pub-
lic interest obligations. The constitutionality of this scheme was
upheld by the Supreme Court in the 1943 NBC case (National
Broadcasting Co. v. United States, 319 U.S. 190 [1943)) as well as
in Red Lion.
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Toward a New Approach to Public Interest Regulation of Digital Broadcasting 7

Although many people argue that Red Lion is no longer valid
because broadcasting outlets are no longer scarce, Henry Geller,
communications fellow at The Markle Foundation and former FCC
general counsel, asserts that this view is incorrect. The scarcity
critical to the constitutional issue is that many more people want
to broadcast than there are available frequencies because of a
government licensing scheme putting one person on the fre-
quency and enjoining all others. That scarcity still exists today.
When Red Lion, which involved a personal attack carried on a
radio station, was decided in 1969, there were approximately
seven thousand radio stations on the air. Today there are some
eleven thousand radio stations on the air. To Geller, it makes no
sense to say that the scheme is constitutional with seven thousand
stations but not with eleven thousand stations.”

Five years after Red Lion, the Supreme Court found unconstitu-
tional a similar personal attack regulation applied to a newspaper
in Miami Herald Publishing Co. v. Tornillo (418 U.S. 241 [1974]). In
its decision in Tornillo, the Supreme Court did not even mention
Red Lion, much less distinguish its decision in Tornillo from its ear-
lier Red Lion decision. The government sought to extend the Red
Lion analysis to cable television, but the Supreme Court rejected
this approach in the first Turner case (Turner Broadcasting
System, Inc. v. FCC, 512 U.S. 622 [1994]). Similarly, the Court reject-
ed applying Red Lion to the Internet in Reno (Reno v. ACLU, 117
S.Ct. 2329 [1997]). Although it is hard to know what to make of
these recent decisions, it is clear that some justices, including
Justice Antonin Scalia, Chief Justice William Rehnquist, and Justice
Clarence Thomas, do not like the broadcast regulatory scheme.

Some Working Group participants thought that the Supreme
Court was unlikely to extend Red Lion to DTV. However, Andrew
J. Schwartzman, president of Media Access Project, said that the
1996 Telecommunications Act, as well as the budget bill, suggest-
ed that abandonment of Red Lion would be unwise. Steve Shiffrin,
professor at Cornell University Law School, added that if the Court
overturned Red Lion, the government could take the frequencies
and put on its own programming, just as government decides
what the General Printing Office (GPO) will print or public uni-
versities will teach.
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Critique of the Scarcity Rationale

Several participants took issue with the traditional under-
standing that government intervention was needed to prevent
chaos. Robert Corn-Revere, a First Amendment attorney and
partner at the Washington, D.C., law firm of Hogan & Hartson,
noted that a system of private ownership had begun to develop
earlier this century that could have resolved the problem of
chaos. This development was cut short, however, by the passage
of the Radio Act of 1927. Thus, it is not at all clear that regula-
tion was or is required to prevent chaos. He observed that the
recent use of spectrum auctions provides tacit recognition that a
system of private property rights could provide an alternative to
regulation.

Second, Corn-Revere asserted that even if it made sense to dis-
cuss scarcity in the past, that is no longer the case today. At the
time Red Lion was decided, the only way to provide audio or
video programming was to get a license from the FCC. Today,
with Internet radio, digital audio, forty channels of audio on direct
broadcast satellite (DBS), video cassette players, and hundreds of
cable networks, there are multiple ways to provide audio and
video programming.

With so many alternatives available, he argued, it no longer
makes sense to justify regulation in terms of scarcity. Rather than
looking for other justifications, Corn-Revere would advocate the
elimination of broadcast content regulation. Because he views
such regulation as an anomaly and full First Amendment rights as
the norm, he is troubled by the assumption that broadcasters
should continue to have “second-class” rights under the First
Amendment.

Robert Crandall, senior fellow at the Brookings Institution,
agreed that scarcity makes no sense as a rationale for broadcast
regulation—even though spectrum may be even more “scarce”
today than in the past because of the increasing number of uses.
If scarcity were a basis for regulation, Crandall argued, everything
could be regulated. In Crandall’s view, regulation might be justi-
fied by market power over ideas. But increases in the value of
spectrum do not necessarily mean that there is an increase in mar-
ket power over ideas.
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Crandall criticized the government for allocating the spectrum
in a way that created more scarcity than necessary and gave
incumbent broadcasters tremendous power to hinder competi-
tion. Nolan Bowie, fellow at Harvard Law School’s Berkman
Center for Internet and Society, agreed that the scarcity is gov-
ernment created, noting that in the 6 MHz needed for a single
television station, the FCC could have instead licensed thirty FM
or six hundred AM radio stations. This led to a discussion of
whether DTV technology would permit sharing in a way that
might avoid scarcity. In the United Kingdom, for example, a white
paper has proposed that different programmers be licensed to
provide program feeds on a single DTV transmission. The incum-
bent licensee would own the transmitter and be compensated by
the other programmers. However, in the United States, under the
full 6 MHz standard adopted by the FCC, it would not be possi-
ble to divide the 6 MHz into separate channels and license them
separately.

Because of the questions raised, both on and off the Court,
about Red Lion’s continuing viability in the new digital era, it
makes sense to consider whether the transition from analog to
digital television presents an opportunity for reconsidering the
scarcity rationale for regulating broadcasting and providing a con-
stitutionally firm basis for public interest regulation. Two alterna-
tive theories were discussed at the first meeting of the Aspen
Institute Working Group on Digital Broadcasting and the Public
Interest.

An Alternative Theory: The Need for Rules
for an Interference-Based Medium

Tracy Westen, president of the Center for Governmental
Studies, offered an alternative rationale for regulating the spec-
trum. He does not believe that the constitutionality of broadcast-
ing regulation hinges on scarcity. Rather, Westen argued, the basis
for regulating broadcasting is the need for government to devel-
op rules for using the frequencies in order to avoid interference,
just as a city council makes rules for taking comments at a public
hearing or the Supreme Court sets the terms for an oral argument.
Whether such rules are constitutional turns on whether they are
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10 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

reasonable. In moving to manage and to regulate the spectrum,
the government could have set up the rules so that more people
could speak, but it chose not to for policy reasons, thereby creat-
ing scarcity.

For example, the government could have reserved one hour
per day per broadcaster in the periods before elections for politi-
cal candidates without raising constitutional problems. From here,
it is a reasonable next step to ask broadcasters to share their trans-
mitters with political candidates for a limited period of time. In
exchange, the broadcasters get to use the spectrum for free and
they do not have to share it with any one else.

An Alternative Theory: Public Property Rationale

John Duffy, assistant professor at the Cardozo Law School in
New York, argued that it is important to have a theory of the First
Amendment that applies to all speech, rather than to treat broad-
casting as an “exception.” He urged that the best way to do this
is to rehabilitate the “public property rationale.” Duffy disagreed
with the claim that government is needed to create rules to make
speech possible in an otherwise chaotic environment. But it
would be appropriate for government to create rules for use of its
property. He compared broadcast licensing to a small city con-
tracting out control over access to a public park where the con-
tractor would have no right to speak to the exclusion of others.

Shiffrin agreed that the public property rationale provides a
superior analysis to the scarcity rationale. In his view, government
can license spectrum usage because it has a property interest in
the spectrum. Whether or not the common law would have
worked out a way to treat spectrum as private property, the fact
is that the government asserted its property interest in choosing
to allocate the spectrum using a licensing scheme, and under this
scheme no one has a superior right. The government could have
sold off the spectrum, but it did not, and nothing in the First
Amendment requires it to sell the spectrum.

Because the government decided to license broadcasters as
trustees, Shiffrin does not believe that licensees have the right to
keep the frequencies without meeting the conditions of the trust.
But this does not mean that government can do whatever it wants
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with the spectrum either. He claims that broadcasters have First
Amendment rights analogous to the academic freedom rights of
professors in public universities who, while subject to certain lim-
itations and conditions as employees of government-funded insti-
tutions, enjoy broad intellectual freedom and speech rights under
the First Amendment. The public forum doctrine further provides
a basis for the public to have some right of access. If the public
has a right of access to parks, ought it have access to a far more
important medium of communication? This does not mean that
the First Amendment mandates access, but it can be used as a
sword as well as a shield. While acknowledging that the Supreme
Court has held otherwise, Shiffrin thinks the Supreme Court was
wrong, and that in any case, a distinction can be drawn between
what the First Amendment requires and what it permits.

Tracy Westen commented that the public property theory
makes an important contribution, but fails to explain why the
spectrum is government property. He asked whether the City of
Los Angeles could, consistent with the First Amendment, buy the
Los Angeles Times and turn it into a public forum. He thinks not.”
But he would distinguish this hypothetical case from the case of
the radio spectrum. Because spectrum is interference based, the
government had the option to privatize it or to make it public.
While acknowledging that the government could have sold off the
frequencies, the question remained as to what it was selling. Is it
the right to exclusive use of the spectrum or is it a more limited
right?

Should Similar Public Interest Obligations
Apply to All Forms of Media?

With multiple ways of obtaining audio and video content,
Andrew Shapiro, fellow at Harvard Law School’s Berkman Center
and director of the Aspen Institute Internet Policy Project,
observed that it was becoming harder for audiences to differenti-
ate between audio and video providers who are using the spec-
trum (such as traditional television and radio broadcasters) and
those who are not (such as Internet broadcasters). Shapiro
expects that in the next five to ten years there will be a hybrid
television-computer network. Where some media are subject to
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12 DiGITAL BROADCASTING AND THE PUBLIC INTEREST

public interest obligations and others are not, he voiced his con-
cern about “regulatory arbitrage.” But Julius Genachowski, gener-
al counsel of HSNi Broadcasting, pointed out that every other
medium is subject to some form of public interest regulation. For
example, cable systems have public access requirements and
direct broadcast satellites (DBS) have a set-aside requirement for
noncommercial educational programming. In his view, the rele-
vant question is not whether to impose public interest regulation,
but whether public interest obligations should be the same for
competing media or be adapted to “fit” the particular medium.

Others cautioned that, with the exception of broadcasting, the
constitutionality of public interest obligations had not yet been
ruled upon by the Supreme Court. While the Supreme Court
upheld the constitutionality of must-carry regulations for cable, it
essentially viewed them as antitrust regulations. And while a
panel of the D.C. Circuit Court found the DBS set-aside constitu-
tional, members of the court were deeply divided on this issue.’
Resolution of such questions are important for the future.
Although the Internet is not now subject to a public interest reg-
ulatory scheme, Corn-Revere wondered if that exception would
continue if policymakers and courts agreed with the assumption
that all media should be regulated. He expressed his concern that
the traditional protections of the First Amendment would be lost
and that we would end up with a fundamentally different under-
standing of the First Amendment.

Framework for Assessing the Constitutionality of DTV Public
Interest Requirements

In assessing the constitutionality of regulations affecting
speech, the Supreme Court uses different levels of scrutiny. A
standard of strict scrutiny is employed where the government
seeks to suppress or regulate speech because of its content. Strict
scrutiny requires the government to show that the regulation
serves a compelling governmental interest and does so using the
least intrusive means. As a practical matter, application of strict
scrutiny quite often results in a finding that the regulation is
unconstitutional. Intermediate scrutiny is employed where gov-
ernment regulation, while incidentally affecting speech, is content
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neutral. This involves a balancing test, called the O’Brien test,5 that
requires that the governmental interest be substantial and the reg-
ulation be narrowly tailored to serve that interest (though not nec-
essarily the least restrictive means). The third level of scrutiny is
called rational basis. Where there are competing speech interests,
the Court determines whether the government has struck a rea-
sonable balance, as for example, rules governing the conduct of
a city hearing.

Courts have applied the least intrusive means and narrowly tai-
lored tests quite flexibly. Three questions frequently arise in
applying these tests. First, what alternative means of achieving the
government objective dre truly available? Second, which means
are narrower than others? Third, which means actually work?
These tests make sense when the government seeks to suppress
speech or has some adverse impact on speech rights, but not
when the government is subsidizing speech, e.g., universities,
museums, the GPO, the Voice of America, and other overseas
broadcasting.

Monroe Price, professor at the Cardozo Law School in New
York, noted that there was a quiet debate within the Supreme
Court about the value of the existing categories and approaches
to First Amendment analysis of the media. Some justices, particu-
larly Justice Stephen Breyer, have seemed open to what they call
a more “contextual” analysis in which historic doctrines, like
scarcity, would be less relevant to determining whether and how
government can regulate. Furthermore, as the media issues
become more ones of industrial competition and structure, the
Court will have to decide how much to defer to Congress’s factu-
al characterizations of media effects and desirable media organi-
zation and role.

Should the Court Apply the Red Lion Standard to DTV ?

Since the effect of Tornillo was to confine the differential reg-
ulatory treatment to broadcasting, it is important to address
whether DTV should be treated in the same manner as broad-
casting. Andrew Schwartzman argued for treating DTV differently
from the Internet. He contrasted the Internet, where there is a true
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14 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

public square and an abundance of speakers, with DTV, where
the government has selected a limited number of speakers. No
content regulation is needed for the Internet, whereas regulation
is needed for DTV to create a marketplace of ideas. He sees a dif-
ference between government regulation designed to create a mar-
ketplace of ideas, which is an appropriate role for government,
and government regulation designed to abridge speech, which is
not. With DTV, regulation should be concerned with setting up a
system to maximize discourse.

Brookings’ Robert Crandall pointed out that requirements
imposed on broadcasters could become irrelevant in the future,
when all forms of programming are distributed by wire and over-
the-air broadcasting is subsumed by the Internet. Crandall thought
that regulation of DTV would be unnecessary because DTV will
offer hundreds of addressable channels and serve minority inter-
ests, effectively serving the public interest without resorting to
government regulation.

David Johnson, former director of the Aspen Institute Internet
Policy Project, agreed that one might distinguish the Internet from
broadcasting on the grounds of abundance, but observed that
interference exists on the Internet as well as in broadcasting. He
said that he could imagine that the arguments of the past regard-
ing interference and government property used to justify broad-
cast regulation could be replayed in connection with the Internet.
If broadcast regulation was not premised on history, he said, he
feared it could be expanded to cover everything else.

Shiffrin suggested that the property rights theory permitted
DTV to be distinguished from other media. The government does
not own the Los Angeles Times, but it does own the spectrum used
by broadcasters. The government has communications objectives
for the use of its property and it is appropriate to license the use
of this property in furtherance of those objectives.

Westen argued that any rationale that exists for regulating ana-
log television applies equally to DTV. The key difference between
analog and digital television, he said, is the ability to multiplex.
While multiplexing provides the ability to treat different channels
in different ways, it does not eliminate scarcity since there is still
only one speaker: the broadcaster holding the license.
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What Are the Rationales for Regulating DTV?

Under either strict or intermediate scrutiny, it is essential to
identify the government’s rationale for regulating. Thus, it is
important to identify the government’s rationale in regulating
broadcasting.

Participants first identified a variety of public interest goals and
needs. These included: (1) service directed to local communities;
(2) democratic deliberation by providing electoral information as
well as generally promoting a marketplace of ideas with view-
point diversity; (3) the education and protection of children; (4)
public health and safety; (5) national defense; (6) lessening First
Amendment tensions; (7) continued availability of free television,
including both advertiser-supported and commercial-free pro-
gramming; (8) arts and culture; and (9) a shared national experi-
ence.

Mark Lloyd, executive director of the Civil Rights
Telecommunications Project, argued that the goal of regulating
DTV should be to promote democratic deliberation. There is some
tension, he said, between what is efficient in the marketplace and
what is good for a democracy. The prevailing paradigm has been
that of the marketplace, but it is equally appropriate for govern-
ment to act to foster community and democratic values. While
agreeing that the market and the community are not necessarily
opposed, he urged that the market should serve community val-
ues and be checked if it does not.

Some participants suggested that providing a shared national
experience by creating a “public square” was a useful goal. There
was concern that young people today had less common knowl-
edge than in the past and that society is becoming increasingly
segmented. Shapiro suggested that the problem is not too few
channels but too many, and the real scarcity is one of attention,
causing people to complain about “data smog” and “information
overload.” The large number of channels makes it difficult to
engage in a common discourse. But even though technologies are
converging, differentiation will continue to exist. As Zoé Baird,
president and CEO of The John and Mary R. Markle Foundation,
observed, “not everyone can be on AOL'’s top page.”
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Why Not Simply Rely on the Marketplace?

Some participants questioned whether the solution for these
problems should come from government or the private sector.
Shiffrin expressed concern that the marketplace treated citizens
merely as consumers, encouraged a hedonistic society, and was
hostile to anti-materialistic messages. Furthermore, advertisers
prefer to avoid political advertising and controversial program-
ming, and have failed to serve audiences such as children and the
elderly that are not as attractive to advertisers. In addition, the
kinds of programming that attract large audience, e.g., sensation-
al crime, are not necessarily good for society.

Crandall responded that Shiffrin had outlined the case against
the old regime, but that it was a different world today. Now there
are so many channels available so cheaply that people should be
able to express their desires through the marketplace. Additional
channels make niche programming more economically feasible.
Moreover, Crandall questioned whether people could or should
be made to watch television that is “good” for them because,
given the abundance of channels, people can always turn to
something else.

This discussion posed an apparent dilemma: In response to
scarcity, the number of voices has been expanded. Now, with so
many voices and their resulting fragmentation, people are con-
cerned that society lacks a public square or common experience.
Competition actually can make matters worse by eliminating com-
mon viewing experiences and squeezing subsidies for beneficial
types of programming. While bookstores have an incentive to
diversify content to bring in more consumers, television is always
under pressure to go for the mass audience. Should the govern-
ment act to remedy this problem or should resolution of this ten-
sion be left to the market?

If it is left to the market, it is uncertain whether a public square
will develop. Traditional broadcasting may no longer be econom-
ically feasible in the future. Already, the cable sports broadcaster
ESPN competes with the broadcast networks for the rights to foot-
ball, and HBO produces movies. It is unclear what consumers will
want from DTV, e.g., whether they will want a single HDTV sig-
nal or multiple channels. It is likely that stations will broadcast
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some events, such as sports and dramas, in the HDTV format,
while at other times provide pay channels in competition with
cable as well as data transmission services. To get an idea of what
the marketplace might do, Nicholas Johnson, former FCC com-
missioner and professor at the University of Iowa College of Law,
suggested looking at the Internet and asking what is good about
it and what needs improvement. Would the problems with broad-
casting be solved if it became more like the Internet, or would a
different set of problems arise?

Some responded that a multiplicity of channels did not ensure
a diversity of voices. They thought that government should take
an active role in (1) promoting democratic deliberation, (2) subsi-
dizing the creation of a “public square,” and (3) promoting the
availability of educational programming for children, because of
market failure in these three areas. Others preferred to rely on the
market, suggesting that television should just entertain and edu-
cation be left to books. They believed that whether the market
leads to homogenization or to fragmentation, no regulation is
needed.

ALTERNATIVE APPROACHES TO
PUBLIC INTEREST REGULATION

The discussion turned next to two basic models of regulation
that might be employed. The spectrum fee proposal, advocated
by Henry Geller, would relieve broadcasters of their public inter-
est responsibilities in exchange for a spectrum fee that would be
used to support public broadcasting. The other proposal, called
“pay or play,” would give broadcasters the choice of either meet-
ing their public trustee responsibilities or paying to get out of
them.

The Spectrum Fee Proposal

Geller argued that commercial broadcasters should be relieved
of public interest programming responsibilities and instead pay
public broadcasters to serve these non-market public interest
goals with high-quality programming. Because they do not have
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18 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

to maximize audiences to sell advertising, public broadcasters can
seek to provide high-quality educational programming in the pub-
lic interest. However, Geller agreed that there were problems with
the present system of public broadcasting that would need to be
reformed.

Specifically, Geller suggested setting up a trust fund that would
allow public broadcasting to become independent of
Congressional funding. Funding could come from a percentage of
the revenues of cable companies as well as broadcasters. For
example, 3 percent of broadcasting gross revenues would yield
roughly $1 billion per year. After five years, the trust would be
endowed and could run on the interest. Geller thought it would
be desirable to make public broadcasting independent of
Congress and also get rid of “enhanced underwriting.” But some
questioned whether public broadcasting would achieve its intend-
ed goals if it were freed of political control.

Geller would retain the existing ownership rules as well as
improve cable leased access and public access in order to promote
diversity of voices. Similarly, broadcasters would still be subject to
section 315's requirements to provide equal opportunities for polit-
ical candidates (at least for paid appearances), closed captioning,
and sponsorship identification, as well as its payola prohibitions
and indecency restrictions. But he would relieve broadcasters from
their obligation to provide reasonable access for federal candidates
now required by section 312(a)(7) of the Communications Act and
would not reinstate the Fairness Doctrine.

The “Pay or Play” Proposal

Under a “pay or play” approach, DTV licensees would be given
a choice of providing certain kinds of public service or paying
others, such as public broadcasters, to offer services in the public
interest. The provision of public service or payment might take
any number of forms, including devoting a certain number of
megabits, channels, or hours to public service or contributing
space for educational data transmission.

Schwartzman suggested there were virtues to a “mixed model,”
that is, permitting the ones that want to opt out do so but not
requiring them to. Some broadcasters may believe it is good for
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the community or good for business to do community-oriented
programming. Given flexibility, broadcasters might also be
inclined to enter into local joint ventures, such as a local version
of C-SPAN. But others were skeptical, fearing that the only reason
broadcasters would offer children’s educational programming
instead of paying would be because it would be cheaper to do so.

Some objected that the mixed model would continue the prob-
lems with the existing public trustee system, require aggressive
enforcement, and create incentives to buy out. Proponents of this
model responded that the public trustee system could work, but
generally has not been effectively implemented. They thought
that effective enforcement could be based on self-reporting and
complaints, and would not be unduly burdensome.

Charles Firestone, director of the Aspen Institute’s Communications
and Society Program, presented a variation on the “pay or play”
approach called the “spectrum check-off” model. First, the spectrum
is valued by auctioning the lowest valued station and allowing the
incumbent to match the highest bid. That amount would be convert-
ed into a ten-year lease with annual payments. Broadcasters would
have to make the annual payment, which could be offset by provid-
ing programming desired by the government, such as public service
announcements or children’s educational programming. This
approach would reduce tensions with the First Amendment because
it would be clear that it was the government speaking. While similar
to the “pay or play” approach, the main difference is that as a matter
of largess, the government accepts payment in programming for pro-
gramming that it wants.

There was some discussion of how far the government could
go in dictating the content of programming that would be count-
ed. Some suggested that the government would in effect treat the
licensee as a contractor and would not have to count program-
ming that was not what it intended. To the extent that the gov-
ernment did not treat the licensee as a contractor, the same qual-
ity concerns might arise that arise under the current trustee
scheme. Moreover, the programming would not be noncommer-
cial as it would be if payments were made to support public
broadcasting.
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20 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

Reactions to the Proposals

Participants raised a number of different questions and con-
cerns about these proposals to allow broadcasters to buy out of
some or all of their public interest obligations. Several participants
expressed their concerns about relegating public interest pro-
gramming solely to noncommercial channels. Some speech, such
as that concerned with the political process and public safety, is
so important that all members of the public ought to hear it. For
this reason, we allow people to solicit door to door even though
some people would prefer not to be disturbed by solicitors.
Society benefits from hearing from diverse speakers and from
breaking down “ghettoization.” To address these concerns, it was
suggested that commercial broadcasters “ventilate” their program-
ming with, for example, access for political candidates or leased
time. Shapiro suggested requiring linkages between the commer-
cial and public programming in an attempt to get a share of the
public’s most valuable commodity—its attention.

Daniel Brenner, vice president for law and regulatory policy at the
National Cable Television Association, suggested examining whether
other schemes involving payment have been successful. For exam-
ple, local jurisdictions may assess a cable franchise fee of up to 5
percent. What has this money been used for? What have been the
intended and unintended effects? Are people satisfied with how the
money has been used? He noted that people seemed to like things
that were not subsidized by government, such as C-SPAN.

Norman Ornstein, resident scholar at the American Enterprise
Institute, suggested that one option would be to create an entity
in which broadcasters could participate, similar to the Ad Council.
That entity would allocate the funds in the public interest. It could
decide to support access for public broadcasting, operate a time
bank for political candidates, support local initiatives or run pro-
gramming. However, some participants were uncomfortable with
the idea of broadcasters playing a role in the decision making.

Some suggested that any funds collected from broadcasters
might be better spent on things other than programming. For
example, funds might be used to teach media literacy or to sub-
sidize access to DTV for low-income people. Some participants
were concerned that with the shift to DTV, large segments of the
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public would not be able to afford the receiving equipment; other
participants suggested that this problem could be avoided by let-
ting broadcasters keep their analog channels.

Some participants also objected to collecting the payment “in
kind,” that is, requiring certain types of programming in exchange
for use of the spectrum. In general, the government does not col-
lect resources in kind but in dollars through taxes. Taxes may be a
superior means of addressing perceived deficiencies, since they
make subsidies apparent. One of the problem with the current sys-
tem is that we have no idea what we are getting and what the cost
is. Duffy suggested that we should be talking about subsidy instead
of regulation and be looking for new approaches to subsidies.

FACTORS TO CONSIDER IN DEVELOPING APPROACHES
FOR THE PUBLIC INTEREST OBLIGATIONS
OF DIGITAL BROADCASTERS

Working Group participants explored the factors to be consid-
ered in developing and evaluating alternative approaches for DTV
public interest requirements. These included the public interest
goals to be attained, mechanisms for achieving these goals, how
much it will cost and who will pay, and how public interest
requirements are enforced.

Goals
Four goals were identified as primary: political broadcasting,
children’s educational programming, public health and safety, and
localism. With respect to political broadcasting, Tracy Westen fur-
ther identified three important public interest elements: First, long
programs as well as free access for messages should be provided.
Second, state and local candidates should have reasonable paid
access just as federal candidates do. Third, ballot issues should
have reasonable paid access. Participants also recognized public
interest obligations to serve persons with disabilities, but did not
go into detail on specific mechanisms for achieving this goal.
Participants generally agreed that whatever scheme is adopted, it
should strive to reduce tensions with the First Amendment.
Q
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22 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

Mechanisms

Three basic mechanisms were identified. The public trustee
(broadcast) model, the entry and access (common carrier) model,
and the private ownership (print) model. Several hybrids or com-
binations were also possible. It was noted that simple access
requirements would not achieve certain goals, such as children’s
television, because someone needs to produce high-quality pro-
grams. In general, a problem with access schemes is the lack of
resources to produce programming. It was suggested that this
problem might be addressed by creating a federal council such as
the Foundation for Community Service. In addition, commercial
broadcasters might be required or encouraged to help with pro-
duction and promotional activities.

How Much Will it Cost and Who Will Pay?

Depending on the proposal, the burden of paying may fall on
the broadcaster, the speaker, or the government. The govern-
ment might pay either through spectrum fees or general tax rev-
enues. Brenner expressed concern about the cost of the obliga-
tion, comparing the discussion to discussing the “flavor of tea on
the Titanic.” He predicted that future debate would not be over
what public interest obligations should have been imposed, but
who was responsible for killing DTV—the FCC (for requiring too
rapid a build-out), the cable industry (because DTV may not be
viewable on cable even if carried), or the broadcasters (because
they did not know what to do with it). But Schwartzman point-
ed out that the cost of complying with existing public interest
obligations is a fraction of 1 percent of the cost of converting to
digital.

Enforcement

Enforcement responsibilities could be allocated to the FCC, the
courts, the market, or the public. Whoever does the enforcement,
however, it is important to create incentives for compliance. Some
participants stressed the importance of including citizens in the
enforcement process. But it was noted that currently several fac-
tors work against effective citizen participation. For example, the
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lengthening of license terms to eight years and the elimination of
formal “ascertainment,” in which stations were required to meet
with representatives of their community and ascertain their pro-
gram needs, has cut the connection between broadcasters and the
local community.

PROPOSED MODELS FOR PUBLIC INTEREST
OBLIGATIONS OF DIGITAL TELEVISION

The following set of options for meeting the public interest in
digital broadcasting is distilled from the preceding discussion, as
well as from the background readings and papers prepared for
the Aspen Institute conference. The options range from simply
adapting the current scheme of public trustee regulation for digi-
tal television to eliminating public interest programming obliga-
tions altogether in exchange for payments to subsidize public
telecommunications. The other two models fall somewhere in
between. The “Pay Plus Access” model would require broadcast-
ers to both pay and provide certain limited forms of access to
third parties. The “Pay or Play” model would give broadcasters the
option of meeting public interest programming obligations or pay-
ing to support public broadcasting. The models are intended to
be used to achieve a wide variety of policy goals, although some
models may be more effective than others depending on the
desired objectives. For example, requiring broadcasters to give
access to third parties may be an effective means to ensure that
political candidates can get their message out, but is not a good
way to ensure that children have access to high-quality educa-
tional programming. (See Figure 1.)

It should be noted that two additional schemes, voluntary self-
regulation and total deregulation, offer alternatives to the mecha-
nisms discussed below. A recent survey of broadcasters funded
by the National Association of Broadcasters (NAB), *illustrates the
extent to which broadcasters already engage in voluntary public
service activity. While these alternatives were raised during the
Working Group'’s conference sessions, they were not developed
in any detail and are thus not included in the discussion which
follows.
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26 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

Proposal 1: Continue or Improve Upon the Current
“Public Trustee” Model

This option would maintain the current public trustee obliga-
tions of broadcasters and simply apply them to digital broadcast-
ing. In short, broadcasters would continue to identify issues of
concern to their communities and provide programming respon-
sive to those issues, serve the educational and informational
needs of children, provide equal opportunities and lowest unit
rates to all candidates for public office, and afford reasonable
access to federal candidates.

It is not obvious how these public interest requirements will
translate to the digital environment, in part because it is still
unclear how broadcasters plan to utilize their new frequencies.
For example, if broadcasters opt to provide a single program
channel in HDTYV, it would be easy to apply the same require-
ments, €.g., to use a three-hour-per-week guideline for chil-
dren’s educational programming, or to determine what “equal
opportunities” means by applying existing case-law precedents.
However, if a broadcaster chooses to provide multiple program
streams via multiplexing for some or all of the time, applying the
requirements becomes much more difficult. For example, if the
broadcaster has quadrupled the total number of program hours,
should the children’s educational guideline also be quadrupled?
Should one of the multiplexed channels be devoted to public
service programming? Does the broadcaster need to offer candi-
dates the lowest unit rate on all channels or only on one of the
channels?

Some have argued that if the public trustee model is retained,
at the very least certain improvements can and should be made
by providing clearer direction to broadcasters and objective ways
to measure compliance. For example, just as the FCC has adopt-
ed a processing guideline for children’s educational programming,
it could adopt a quantitative guideline for local and informational
programming (e.g., x percent between 6 a.m. and midnight and
in prime time). Broadcasters might also be required to devote a
reasonable amount of time (e.g., twenty minutes, with three to
five minutes during prime time) to political candidates in the peri-
od prior to an election.’
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Participants suggested several other ways that the public trustee
scheme might be improved upon. These include: (1) reinstituting
some form of meaningful ascertainment of the community’s prob-
lems, needs, and interests; (2) repealing “postcard renewal” and
requiring licensees to file sufficient information at license renew-
al to permit effective FCC and public review of whether a licensee
has met its public trustee responsibilities; (3) restoring the
Fairness Doctrine; and (4) extending equal opportunities to ballot
issues.

Arguments in favor of this approach. Generally, it is easier to
maintain the status quo than to effect major change. Moreover,
this option seems most consistent with Congress’ intent. The
Telecommunications Act specifically provides that nothing in the
section concerning digital television should

be construed as relieving a television broadcasting
station from its obligation to serve the public inter-
est, convenience, and necessity. In the
Commission’s review of any application for renew-
al of a television station that provides ancillary or
supplementary services, the television licensee
shall establish that all of its program services on
the existing or advanced television spectrum are in
the public interest.” (47 USC § 336ld]

Improvements in how public trustee responsibilities are
defined and enforced could benefit the public with respect to
existing analog broadcasting as well. These benefits could be
especially significant if the transition to digital television takes a
long time.

Arguments against this approach. This option would preserve
the public trustee model, which has been widely criticized as inef-
fective. Geller has argued that even though the public trustee
scheme is constitutional, it necessarily involves content regulation,
and thus creates First Amendment tensions. Also, the First
Amendment precludes governmental focus on a most important
aspect of public service—high-quality fare. Moreover, it has failed
to achieve its intended goals. “Public interest” is a somewhat neb-
ulous concept and it mdy be difficult to adopt effective, objective,
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28 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

and Constltutlonal standards for what is required of broadcasters
to serve it.” Commercial broadcasters facing fierce and increasing
competition have understandably been guided more by the “bot-
tom line” than by serving the public interest. Consequently, retain-
ing the public interest standard continues this state of affairs.

Proposal 2: The “Spectrum Fee” Model

Under this option, broadcasters would be relieved of their pub-
lic interest programming obligations and, in exchange, would pay
a fee that would be used to support public telecommunications
and other sources of worthwhile speech not adequately provided
by commercial broadcasters. This proposal raises three sets of
questions. First, how much should broadcasters have to pay?
Second, what will be done with the money collected? Third, what
public interest responsibilities should broadcasters be relieved of
in exchange for paying the fee?

One proposal is to require broadcasters to pay a percentage of
their gross revenues for a certain number of years (perhaps 3 per-
cent for 5 years). This money would be placed into an endowment.
Another proposal would be to assess a transfer tax every time a sta-
tion is sold. This might be seen as more acceptable to broadcasters
because it would be considered a cost of doing business and could
be allocated by the parties in the transfer negotiations.

As to how the money should be spent, several options are pos-
sible. First, it could be used to fund public broadcasting, thus
relieving public broadcasting of the continuing need to seek
Congressional reauthorization. (However, some participants cau-
tioned that public broadcasting would need to be substantially
reformed because it has become too commercially oriented.)
Another idea was to use the part of the money to fund other pub-
lic interest purposes such as a time bank for political candidates,
local programming, and children’s educational programming. Still
others suggested that a new entity be created to make funding
decisions. Models for such an entity included the National
Endowment for the Arts and the Ad Council.

Under this approach broadcasters would be relieved from pub-
lic trustee programming obligations such as serving the educa-
tional needs of children, addressing local community issues, and
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affording time to comply with the personal attack and political
advertising rules. However, they would continue to be subject to
the same regulations as cable television (such as ownership lim-
its and prohibitions against payola) and to equal opportunities
provisions (perhaps applied only to paid time).

Arguments in favor of this approach. This approach addresses
well-known critiques of the public trustee model. It would relieve
broadcasters of public trustee responsibilities, markedly reduce
First Amendment tensions, and greatly enhance the resources of
public broadcasters, who have strong incentives to provide high-
quality public interest programming. Public broadcasters exist for
the purpose of providing such programming, especially in the
education field. Because they do not rely on advertiser support,
they do not need to maximize audience size. However, with sig-
nificantly increased funding, they would be able to better publi-
cize their offerings. This option-also makes the public interest sub-
sidies explicit, and presumably, puts the public in a better posi-
tion to judge whether the subsidies serve its needs. It ends the
asymmetrical regulation of broadcasting and cable television.

Arguments against this approach. This scheme could not be
implemented without Congressional approval and for this reason,
even if the Advisory Committee recommended it, the FCC could
not adopt it. Nonetheless, its proponents felt it was a worthwhile
proposal for consideration by Congress.

Even if Congressional authorization were forthcoming, some par-
ticipants expressed concern about putting certain types of program-
ming, e.g., programming about political candidates, on channels that
viewers will need to seek out (“pull”). Candidates wish to reach a
broader audience than just viewers of public broadcasting. To create
an informed electorate, it may be important that audiences get expo-
sure to candidates and issues whether they want to or not (“push”).
Moreover, the spectrum fee might discourage broadcasters who
desire to serve the public interest from doing so, thus potentially
reducing the quantity and diversity of public interest programming.
Finally, there are difficult, unresolved issues regarding whether the
fees would be used solely to support public broadcasting, whether
public broadcasting would need to be changed, or whether a differ-
ent way of distributing the funds would need to be developed.
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Proposal 3:The “Pay Plus Access” Model

This option would relieve broadcasters of public interest pro-
gram obligations except for certain types of access programming,
and in return, assess a fee as in the spectrum fee model discussed
above. It addresses one of the criticisms of the spectrum fee
model, that is, that candidates’ speech ought not to be relegated
to channels that people need to seek out in order to see or hear.
To make candidate speech widely and easily available, commer-
cial broadcasters would be required to “ventilate” their program
schedule by providing some specified amount of time to political
candidates in the period prior to elections. A certain amount of
time might also be available for leasing by third parties to pro-
mote a diversity of viewpoints. In addition, commercial broad-
casters could be required to promote and provide linkages to the
subsidized programming on the public television stations, so that’
more people would be aware of these sources of information and
education.

Arguments in favor of this approach. This approach seems to
have the same advantages of the spectrum fee approach, while
ensuring candidates’ access to broad audiences and making it eas-
ier for the public to locate information they may seek that is not
available on commercial stations. It promotes the ideal of a pub-
lic square, that is, to have some basic level of common knowledge
in society.

Arguments against this approach. This approach has the same
problems as the spectrum fee proposal. In addition, it would be
more complicated to administer because the FCC would have to
enforce the access and linkage requirements. Leased access
requirements have not been successful in producing diverse pro-
gram sources on cable systems, so it is questionable whether
leased access would be effective in this context.

Proposal 4: The “Pay or Play” Model

Under this model, public interest obligations are quantified,
and broadcasters are given the choice of either meeting these
public interest obligations through their programming or paying.
Several variations of this model are possible. Two different
approaches are discussed below.
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One approach is called the “spectrum check-off model.” This
approach provides a specific dollar value to the trade off that under-
lies the public trustee scheme, i.e., exclusive use of a valuable fre-
quency protected against interference by government, in exchange
for serving the needs and interest of the community. It then gives
the broadcaster the choice to pay for the spectrum or to continue
the public trustee bargain. Payments would be used to support pub-
lic broadcasting or the direct purchase by the government of pro-
grams and services deemed to serve the public interest.”

Under the “spectrum check-off” approach, broadcasters would
be charged for the use of the spectrum on an annual basis. The
value of the spectrum might be determined by auctioning off the
lowest-rated station in a market and then permitting the incum-
bent broadcaster the option to lease the frequency at a price
equivalent to the highest bid. Broadcasters could pay this fee to
the government or they could “check off” up to the full value by
airing programs or spots from program categories that the gov-
ernment determines are in the public interest, such as children’s
educational programs, free political spots, or public service
announcements. In the digital television environment, they might
also check off the value of certain other nonprogram uses of the
spectrum, such as providing high-speed data connections to
schools and libraries. The government could use the money
received from the fees to support public broadcasting or to pur-
chase time on commercial stations for government-produced or
supported public interest programming.

Another approach is based on the Clean Air Act Amendments
of 1990. That Act established a scheme for reducing sulfur diox-
ide emissions by allocating firms a fixed number of “emission
allowances” that they could use, bank for future use, buy from
other companies, or sell to other companies. This scheme appears
to be successful in meeting environmental goals at less cost than
traditional regulatory methods. It has been suggested that if a
broadcaster’s public interest obligations were quantified, the
broadcaster could choose to produce and air the programming
required or to pay another station in the market, perhaps the pub-
lic broadcasting station, to produce such programming at less cost
to the station. The Children’s Television Act in fact has adopted
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this approach in permitting broadcast licensees to meet part of
their obligation to serve the educational and information needs of
children by demonstrating “special efforts . . . to produce or sup-
port [children’s educational] programming broadcast by another
station in the licensee’s marketplace” (47 USC § 303b[bl[2)).
However, broadcasters have not yet taken advantage of the
opportunity to support children’s educational programming on
other stations in lieu of providing their own programming.

One distinction between the two approaches is how the public
interest obligations are quantified. Under the spectrum check-off
approach, the public interest obligations are conceived of as “pay-
ment” for use of the spectrum. Broadcasters could be required to
pay the full fair market value or somewhat less. Under the Clean
Air Act approach, the public interest obligations are set at what-
ever type and amount of programming is considered beneficial for
society. The obligation could be valued in terms of hours of pro-
gramming (as it is for children’s educational television), numbers
of megabits, numbers or percentages of channels, or some other
measure that might take into account viewership.

Another difference between the two approaches concerns the
role of the government. In the spectrum check-off approach, the
government plays an active role in determining the kinds of pro-
gramming that will count toward meeting a licensee’s obligations
and in determining how to spend the funds it receives from
broadcasters opting to pay instead of play. The government’s role
is somewhat more limited in the Clean Air Act model. There, the
government would quantify the public interest obligation, but
would not itself receive any money. Rather, any payments (in
cash, programming, or other forms of support) would be negoti-
ated by the broadcasters within a market. Presumably, the gov-
ernment would need to conduct some sort of review to ensure the
public interest obligations were in fact fulfilled.

Argumenis in favor of this approach. According to its propo-
nents, the “pay or play” option combines the best of both the pub-
lic trustee and spectrum fee models. It lets broadcasters who
believe it is good for business or their community to serve the pub-
lic interest through programming continue to do so, thus increasing
the quantity, diversity, and availability of public interest program-
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ming. Broadcasters who provide such programming only because
they feel compelled to do so by the FCC would instead provide
needed support to public broadcasting or other programmers who
want to provide this type of programming. This option could lead
to significant funding for public broadcasting and provide a useful
first step for testing whether the public is better served by aban-
doning the public interest scheme and replacing it with a payment.

The spectrum check-off approach offers ease of administration,
once valuation is achieved. It may reduce First Amendment ten-
sions because it quantifies the public interest obligation and
would make clear that when broadcasters elect to pay for the
spectrum through programming, they are speaking on behalf of
the government. Thus, the government could be quite specific
about the type of programming it wants, so long as it does not
violate the First Amendment, and more directly target program-
ming to serve the public interest.

In addition, the Clean Air Act model is thought to be attractive
because it might encourage creative joint ventures between com-
mercial broadcasters or commercial and noncommercial broad-
casters within a local market.

Arguments against this approach. To its critics, this model com-
bines the worst of the public trustee and spectrum fee models. If it
is cheaper for broadcasters to provide public interest programming
than to pay, they will do so and the programming will likely be of
very poor quality. But if they need not pay much to get out of their
public trustee responsibilities, little funding will be achieved.

For those who believe that the current public trustee system
has failed and would prefer that broadcasters pay, this plan pro-
vides only a partial solution. It continues the well-known prob-
lems with the public trustee scheme, including the fact that
enforcement is difficult. But without aggressive enforcement,
licensees will have little incentive to “buy out” of their obligations.

The spectrum check-off approach also presents serious obsta-

_cles to implementation. It may be difficult to determine the value
of the spectrum. Determining the value by auctioning the least-
viewed station in a market, as described above, could likely not
be done without a change in the law. Another problem is to deter-
mine the value of time on the stations. One option is to use the
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lowest unit rates similar to those used for political candidates.
However, lowest unit rates have been criticized for generating
excessive litigation.

Another problem may arise when stations elect to pay for the
spectrum through programming. It is not clear how far the gov-
ernment can or should go consistent with the First Amendment in
determining the quality and content of such programming. To the
extent that licensees are given substantial discretion in determin-
ing, for example, whether a program is educational, this model
may continue some of the same problems that currently exist with
the public trustee model.

Congressional authorization would likely be needed to utilize
the “Clean Air Act” model outside of the children’s television area.
Moreover, this model was criticized by some parties in the FCC
proceeding implementing the Children’s Television Act for creat-
ing the wrong incentives, making children’s educational program-
ming seem like something to be avoided, and being administra-
tively difficult to monitor and enforce.
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Public Interest Obligations
of Broadcasters in the Digital Era:
Law and Policy

Henry Geller
Communications Fellow
The John and Mary R. Markle Foundation

This article discusses the public interest obligations of broadcasters in the dig-
ital era. It first sets out the requirements of the Communications Act of 1934, as
amended; then it discusses the constitutionality of those requirements under cur-
rent First Amendment jurisprudence. After a critique of the efficacy of the pre-
sent regulatory regime; the article presents possible revisions of the scheme for
the digital era. Finally, it advances an alternative approach urged by the author.

THE COMMUNICATIONS ACT OF 1934

The Communications Act of 1934, as amended, requires the
public fiduciary approach, specifies several requirements, and
affords great discretion to deal with the dynamic field of broad-
castmg Congress considered the issue again in the
Telecommunications Act of 1996, and while it drastically reformed
the common carrier portion of Title II, it determined to continue
the public interest (fiduciary) standard for broadcasting in the dig-
ital era. After specifying the process for advanced TV services,
Title II, section 336, of the 1996 Act states that “[n]othing in the
foregoing section shall be construed as relieving a television
broadcasting station from its obligation to serve the public inter-
est . . . ; liln its review of any application for renewal of a [televi-
sion] broadcast license, the television licensee shall establish that
all of its program services on the existing or advanced television
spectrum are in the public interest.”

The 1996 Act does not specify any new explicit public service
requirements. It thus continues the present requirements: that the
broadcaster serve as a local outlet; *that it afford equal opportuni-
ties to candidates for public office at any level and reasonable
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38 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

access to federal candidates; and that it be required to show at
renewal that it has served the educational and informational
needs of children, mcludmg broadcasting programming specifi-
cally designed to do so.

Finally, while the above explicit requirements of the Act must
be met, the Federal Communications Commission (FCC) has been
delegated great discretion in formulating and revising its public
interest policies over time in this dynamic field.” The FCC has sev-
eral times shifted its programming policies, and clearly has the
power to do so again to meet changed circumstances in the digi-
tal era. Any such change must eschew direct censorship of pro-
gramming (sec. 326) and must be shown to be reasonably related
to the public interest standard.

THE CONSTITUTIONALITY OF
THE PUBLIC TRUSTEE SCHEME

The public trustee scheme has consistently been held to be
constitutional under current First Amendment jurisprudence, from
the 1943 NBC case (NBC v. U.S., 319 U.S. 190 [1943)]) to the 1969
Red Lion case (Red Lion Broadcastmg Co. v. FCC, 395 U.S. 367
[1969)) to the present day.’ The Supreme Court recently stated that
although the scarcity rationale has been criticized since its incep-
tion, “we have declined to question its continuing validity as sup-
port for our broadcast jurisprudence, . . . and can see no reason
to do so here.”

Recent Supreme Court cases have repeated the special place
of broadcasting in First Amendment jurisprudence. See, e.g., the
statement of Justice Breyer for the plurality in Denver Area
Educ. Consortium v. FCC, 116 S.Ct. 2374, 2384 (1996), which
cites Red Lion as “employing highly flexible standard in
response to the scarcity problem unique to over-the-air broad-
casting”); and Reno v. ACLU, 117 S.Ct. 2329, 2343 (1997), which
states:

Thus, some of our cases have recognized special
justification for regulation of the broadcast media
that are not applicable to other speakers. . . . In
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these cases, the Court relied on the history of
extensive government regulation of the broadcast
medium, see, e.g., Red Lion, 395 US. at
399-400. . .; [and] the scarcity of available fre-
quencies at its inception, see, e.g., Turner
Broadcasting System, Inc. v. FCC, 512 U.S. 622,
637-638.

Broadcasters have stated that they accept the compact to serve
the public interest in exchange for free use of the spectrum. They
are, of course, free to change that position and challenge again
the constitutionality of the public trustee scheme. But it would be
wrong and factually inaccurate to argue for reversal of Red Lion
on the ground that there is now no scarcity. The scarcity relied
upon in Red Lion is that many more people want to broadcast
than there are available frequencies or channels.” That same
scarcity indisputably exists today. Red Lion was a radio case, and
in 1969 when it was decided, there were roughly 7,000 stations.
It is ludicrous to argue that the public trustee scheme is constitu-
tional at 7,000 but unconstitutional at 11 ,500 (the number of sta-
tions broadcasting today).

The argument would have to be directed to overruling the Red
Lion rationale (rather than distinguishing it on the basis of
changed circumstances) and treating broadcasting under the tra-
ditional First Amendment jurisprudence. If so treated, broadcast
provisions such as the 1990 Children’s Television Act, which while
viewpoint-neutral are clearly directed to content, would thus
arguably come under strict scrutiny, with the government bearing
the heavy burden of establishing that the regulation is narrowly
tailored to meet a compelling state interest (i.e., is the least restric-
tive means of meeting that interest).” In light of alternatives such
as strong governmental subsidy schemes for public broadcasting
to deliver high-quality children’s programming (discussed in
Section V of this paper), this test would pose great difficulty for
the government.

However, there is considerable confusion in this area. First, the
categorlcal approach is being questioned by several members of
the Court.” Second, the Court did apply the categorical approach
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40 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

to broadcasting in one case, League of Women Voters v. FCC, 468
U.S. 364, 380-81 (1984), but even though the regulation was clear-
ly content- based it used the content-neutral intermediate standard
of O'Brien." Under that approach, regulations like the CTA provi-
sion would clearly pass constitutional muster. But the O’Brien
rationale of League of Women Voters v. FCC has never been
repeated in the broadcast field, and instead the “highly flexible”
approach of the NBC case (reasonably related to the public inter-
est) appears to hold sway. N

The bottom line can be simply stated: Congress has declared that
public trustee regulation shall continue, and the Supreme Court has
indicated that it adheres to the constitutionality of such regulation.
Unless and until there is a drastic change by either the Congress or
the Court, the FCC must apply the public interest (trustee) standard.

FAILURE OF THE PUBLIC TRUSTEE MODEL

The implementation of the public trustee model has been a fail-
ure from the outset, and most significantly, continues to be a fail-
ure today.' * With one exception-the CTA-broadcasting has been
effectively deregulated. As to the CTA, its contribution to public
service is modest, at best; may even erode over time; and in any
event, cannot really address the essential goal—high-quality pro-
gramming designed to truly educate and inform.

This latter point is borne out by the recent New York Times arti-
cle, “Networks Comply, but Barely, on Children’s Shows.” The
article states that “[tlhe first batch of new shows to comply with
the [FCC’s children’s television] rule is a mixed bag of reruns from
PBS or cable, a few innovative shows that appear to have the new
mandate at heart, and some entertainment shows with an overlay
of educational material slapped on like shellac.”” For example, the
article says, “ABC has retooled ‘101 Dalmatians’ to include senti-
mental lessons about friendship and responsibility,” and NBC
“continues to say that ‘NBA Inside Stuff’ is designed to teach ‘life
lessons,’ not just promote basketball.”

Cable has continued to grow, adding new programming chan-
nels, and drawing much closer to television broadcasting in its
audience size. Direct Broadcast Satellite (DBS), with its many
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channels of digital programming, will grow, and so may other
new entrants in multichannel video distribution. In this fiercely
competitive environment, over-the-air television broadcasting’s
public service efforts will be under great pressure.

POSSIBLE REVISIONS OF THE PUBLIC TRUSTEE MODEL

If the public trustee scheme is retained, it should be revised in
the high definition television (HDTV) scenario to specify clear
quantitative guidelines in the public service categories; regulation
in the multichannel scenario must await market clarification.

There are two polar scenarios for digital broadcast television:
(1) mostly HDTV, with some limited spectrum used for ancillary
services (e.g., data and pay-per-view), and (2) very substantial
multichannel broadcast operation, with significant HDTV presen-
tations (e.g., sports and prime-time shows). Obviously, there can
be operations that meld (1) and (2) in various proportions. The
broadcaster, being required only to present one channel of broad-
casting programming, has great discretion as to its future digital
operations. The decision will be made on the basis of market
results, and as the trade journals have made clear, most broad-
casters are quite uncertain at this time as to the shapes of their
future operations.

It follows that adopting policies now for operations involving a
substantial amount of multichannel broadcast presentations is pre-
mature. If the market leads to substantial multichannel broadcast
operations, there could be revision of the public service require-
ment, for example, to focus on 3 Mbs. being devoted to public
service, with no commercials allowed (and perhaps with a “play
or pay” option whereby the commercial broadcast could have full
and unfettered use of the 3 Mbs., but would pay an appropriate
sum into a trust fund for public television). But this is purely spec-
ulative at this time.

On the other hand, it is sound policy to revise the present pub-
lic interest scheme to make it more effective for the existing analog
service and for any very largely HDTV scenario (which will close-
ly resemble the present service). The public trustee scheme is very
largely a joke today (see “The Failure of the Public Trustee Model,
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above). The argument put forth by broadcasters to continue the
present ‘flexible” scheme is simply a way of ensuring that the
implementation of the public service obligation will be a failure. Of
the existing obligation to present local service, informational pro-
gramming, and core educational programming for children, only
the latter has a processing guideline. There should be objective,
quantitative guidelines for local and informational programming
(e.g., 15 percent in the hours from 6 a.m. to midnight and in prime
time). There should also be a requirement to present “core” politi-
cal time along the lines of the Common Cause petition filed in
October, 1993, which urges a requirement that broadcasters, during
a short, specified period before a general election, devote a rea-
sonable amount of time (e.g., twenty minutes, with three to five
minutes in prime time) during the broadcast day to appearances in
which the candidates use the station as an “electronic soapbox.””

AN ALTERNATE APPROACH

Congress should abandon the public trustee scheme and in its
place require the broadcaster to pay a modest percentage of its
gross revenues to a trust fund for public broadcasting.

There is no revision of the public trustee scheme that makes
the slightest sense for radio broadcasting. Nor is there any revi-
sion for television broadcasting that will be effective in obtaining
the true goal—high-quality public service programs, adequately
produced and marketed. It is therefore urged that Congress adopt
an alternative scheme of a modest spectrum usage fee for the
public fiduciary obligation.”

It has been suggested that the fees obtained from digital broad-
casters’ ancillary or subscription services (see section 336[e] of the
Communications Act) be allotted by Congress to public broad-
casting. Certainly this is a most worthy use of such fees. But it will
not do to rely upon such fees to be sufficient to the objective. As
stated, there is no way to forecast whether there will be any sig-
nificant revenues from this source, even assuming that Congress
would be willing to allow these revenues to be put to such use.
(Significantly, similar funds from the auction of spectrum have
been used for deficit reduction.) On the other hand, Congress
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might well be persuaded to allow the revenues from the suggest-
ed alternative scheme to go to public broadcasting, because the
approach substitutes strong public service from public broadcast-
ing for the weak public service now obtained from commercial
broadcasting.

Endnotes

. The basis of the Congressional scheme—that the broadcast licensee is a fiduciary, a

“public trustee” obligated to render public service—is set out in my testimony before
the Senate Rules Committee hearing on campaign finance reform, May 15, 1996, and
will not be repeated here.

. See section 307(b), requiring an allocation scheme of local outlets. The present regu-

latory regime therefore calls for community issue-oriented programming. See
Deregulation of Radio, 84 FCC2d 968, 977-83 (1981); Revision of Programming and
Commercialization Policies. . .for Commercial Television Stations, 98 FCC2d 1076,
1077, 1091-92 (1984).

. See sections 315(a), 312(a)(7). The FCC's allocation scheme provides for a generous

allotment to broadcasting, compared to other uses, specifically so that broadcasting
can contribute to an informed electorate.

. See Children’s Television Act of 1990, 47 U.S.C. 303b(a)(2) (herein CTA).

. See NBCwv. US, 319 U.S. 190, 217 (1943); Potsville Bctg. Co. v. FCC, 309 U.S. 137

(1940).

For a discussion of this issue, see Henry Geller, “1995-2000: Regulatory Reform for
Principal Electronic Media,” a paper published by The Annenberg Washington
Program of Northwestern University, November 1994.

. Again, I refer the reader to my May 15, 1996 testimony before the Senate Rules

Committee.

Turner Broadcasting System, Inc. v. FCC, 114 S.Ct. 2445, 2456-57 (1994).

. As | wrote in the 1994 Annenberg paper:

In the 103rd Congress, the administration sought funds to offset lost
revenues from the General Agreement on Tariffs and Trade (GATT)
reductions and proposed a $5 billion spectrum usage fee on broad-
casters (beginning at 1 percent of gross revenues and rising to 5
percent). The NAB [National Association of Broadcasters] successful-
ly opposed this efffort, and used the argument that this fee scheme
would “change the landscape of communications policy” by elimi-
nating broadcasters’ commitment to serve the public interest in
exchange for free use of this spectrum. “Broadcasters have always
supported that compact, [NAB President] Fritts says. This proposal,
however, puts it at risk, he says.”
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See my testimony before the Senate Rules Committee referenced above.

In his dissent in the denial of the suggestion for rehearing en banc in Time Warner
v. FCC, 105 F.3d 723, 724-26 (1997), where the court affirmed the requirement of a 4-
7% access set aside in DBS for noncommercial educational use (see 93 F.3d 957, 973-
77 [D.C. Cir. 1996D), Judge Williams (joined by three other judges) ignores the above
critical fact, and concludes that Red Lion is “. . limited to cases where the number of
channels is genuinely low” (at 726). The plain fact is that Red Lion is based squarely
on the scarcity consideration that more people want to broadcast than there are
available channels, and the government, rather than passing out licenses to many for
a week or a month at a time, decided upon the fiduciary scheme. See Turner
Broadcasting System, Inc. v. FCC, 114 S.Ct. 2456-57 (1994), also known as Turner I.

The Court’s distinction between cable and broadcasting in Turner Iis puzzling, since,
while cable has many channels of programming, one entity is licensed by the gov-
ernment (usually a monopoly but sometimes a duopoly) and has editorial control
over these many channels (hence the need for public and leased access). The short
answer may be that in the circumstances of cable, access provisions, rather than
direct content provisions like the 1990 CTA, are clearly called for, both as to policy
and constitutionality.

Turner Broadcasting Systems, Inc. v. FCC, 114 S.Ct. at 2478 (O'Connor, J., dissenting).

Thus, in the Denver Area case, supra, Justice Breyer, joined by three other members
of the Court, backed away from use of categories (“judicial formulae”), and spoke
instead of government addressing “extraordinary problems”—"extremely important
problems, without imposing, in light of relevant interests, an unnecessarily great
restriction on speech.” Denver Area Educational Telecommunications Consortium,
Inc. v. FCC 116 $.Ct. at 2384-86 (1996). The five other members did apply the cate-
gorical approach, but reached different conclusions.

Content-neutral regulation is valid if it “furthers an important or substantial govern-
mental interest; if the governmental interest is unrelated to the suppression of free
expression; and if the incidental restriction on alleged First Amendment freedoms is
no greater than is essential to the furtherance of that interest.” United States v.
O'Brien, 391 U.S. 367, 377 (1968).

Thus, in Turner I, the lower court had used the O’Brien standard to consider the
constitutionality of the must-carry provisions applied to cable. On appeal, the govern-
ment argued that Red Lion should have been applied. The Supreme Court rejected
this argument, holding that Red Lion is confined to the broadcast area. 114 S.Ct. at
2456-57. If O'Brien were applicable to broadcasting, the Court would have rejected
the government argument simply by saying that the broadcast standard and the stan-
dard used below were the same (i.e., O'Brien).

A detailed discussion of this vital point is set out in my 1994 Annenberg paper and
will not be repeated here.

L. Mifflin, “Networks Comply, but Just Barely, on Children’s Shows,” New York Times,
December 11, 1997, C1.

This requirement was proposed not as a part of campaign reform but to implement
the public interest in broadcasting by a further needed significant contribution to an
informed electorate. There have been much more sweeping proposals put forth as
part of campaign finance reform. These proposals have great merit, but since they
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are tied in with campaign finance reform, they must await Congressional action. If
enacted, they would not be inconsistent with the alternative proposed in section V of
this paper; it would simply mean that the percentage of gross revenues taken from
the broadcast industry would be adjusted to reflect the amount involved in any such
campaign reform scheme.

For a fuller description of such a spectrum usage fee, see Angela Campbell's paper,
“Toward a New Approach to Public Interest Regulation of Digital Broadcasting,” and
Henry Geller, “Implementation of ‘Pay’ Models and the Existing Public Trustee Model
in the Digital Broadcast Era,” in this volume.



Government-Created Scarcity:
Thinking About Broadcast Regulation
and the First Amendment

Tracy Westen
President
Center for Governmental Studies

INTRODUCTION

[Djifferences in the characteristics of new media
Justify differences in the First Amendment stan-
dards applied to them.

—Red Lion v. FCC

Attempts to articulate a coherent First Amendment rationale for
the affirmative government regulation of broadcast programming
. 1
are often filled with puzzles and paradoxes:

+ Scarcity. Some people cite broadcasting’s alleged spectrum
“scarcity” as a regulatory First Amendment rationale. But
whether scarcity is defined in absolute terms (e.g., “there
is very little of the broadcast spectrum to go around”) or
as a surfeit of demand over supply (e.g., “there are more
who wish to broadcast than there are frequencies avail-
able”), it is difficult to explain why broadcast frequencies
should be deemed more scarce than other equally desir-
able yet limited commodities. The physical world of
“shoes and ships and sealing wax,” to quote Lewis Carroll,
is one of inherent limits on number and on amount of
availability. Are broadcast frequencies any different?
Newsprint and brilliant ideas are scarce, but we scarcely
presume to regulate them.
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* Interference. Some people cite the broadcast spectrum’s sus-
ceptibility to “interference” as a basis for program regulation,
yet these interference problems could be solved without pro-
gram regulation. We could sell or auction off broadcast fre-
quencies, for example, give the recipients a property right
against interference, and allow them to enforce those rights
in the courts, just as we allow the courts to handle problems
of property trespass (or “property interference”).

* Public Property. Some people maintain that a broadcast-
er's use of spectrum is analogous to the use of “public
property” (e.g., as in “the public’s airwaves”), and hence
that use can be encumbered with content regulations. But,
if anything, First Amendment doctrine has always viewed
individual speech uses of governmentally owned public
property as deserving the highest form of protection.
Could individuals who use public parks for speech pur-
poses be asked to present contrasting views on issues of
public importance that they raise?

* Trustee. Some people seek to describe broadcasters as
“trustees” for the public, required to preserve on their
behalf the full diversity of the broadcast marketplace of
ideas. Yet by what process did these broadcasters become
anointed as trustees? Could we merely define the New
York Times as a “trustee” and then justify affirmative con-
tent regulation of its pages? And if not The New York
Times, then why CBS or NBC?

In short, it is not immediately apparent why broadcast stations
can legitimately be required to broadcast a rebuttal by a person
attacked on one of its programs, e.g., Red Lion Broadcasting Co.
v. FCC, 395 U.S. 367 (1969), but a daily newspaper of mass circu-
lation cannot, e.g., Miami Herald v. Tornillo, 418 U.S. 241 (1974).
Perhaps it was for this reason that the Supreme Court failed to
insert even one footnote reference or citation to Red Lion in its
Tornillo decision only five years later.

Despite the flawed nature of these rationales, a substantial ratio-
nale for the regulation of broadcast programming within the para-
meters of the First Amendment does exist. Its foundation is derived
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from the special characteristics of the broadcast medium itself, and
its earliest rudiments can be identified in Red Lion. To understand
the nature of this rationale, it is necessary to start with basics.

SPEECH:AN INTERFERENCE-BASED MEDIUM, PART I

When two people converse face to face, both should
not speak at once if either is to be clearly understood.

—Red Lion v. FCC

Speech is an interference-based medium, as anyone can attest
who has attended a loud cocktail party or a Wolfgang Puck restau-
rant. The human voice uses audible frequencies that can be inter-
fered with by other voices. We have all learned various coping
strategies to make ourselves heard in the face of such obstacles.

One strategy typically involves ralsmg one’s voice—increasing
its volume or amplification, as it were. *This can be of short-term
utility, for it becomes ineffective if others respond in kind. One
could also use bullhorns or other various methods of amplifica-
tion, but again, if others adopt the same technique, communica-
tion becomes more difficult.

A second strategy involves lowering one’s voice, moving clos-
er to the person with whom one is conversing and talking more
conﬁdentlally This can be successful up to a point—in loud
restaurants, perhaps, but not at rock concerts.

A third strategy, and one that we have all learned so well it is
virtually unconscious, might be simply described as using the
rules of polite conversation. At their most basic, these rules
involve the following: First I speak, then you speak, then I
respond, then you reply, etc. In groups, of course, this process
becomes more intricate, but most of us have thoroughly mastered
it by adulthood and rarely think about it.'In essence, we have
learned how to share the frequencies occupied by the human
voice. We might call this strategy channel sharing. Put in these
terms, all human speech occupies just one channel, the equiva-
lent of one broadcast frequency.
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Our ordinary conversational speech strategies are so familiar to
us that we have forgotten how rule-bound our conversations are.
In a college classroom, for example, students will rarely ask, “Why
is the teacher doing all the talking?” It is assumed in such a con-
text that teachers set the conversational rules, calling upon stu-
dents when they wish, and occupying the remainder of the avail-
able spectrum space themselves.

In formal settings, however, such as town hall meetings, city
council meetings, legislative debates, and Supreme Court oral
arguments, more formal conversational rules are needed. Because
control over audible speech frequencies in such settings is tanta-
mount to political power, democracies apply a second-order set
of rules to them. These seek roughly to equalize the time avail-
able to all similarly situated speakers, so that all may be given an
equal opportunity to persuade their audiences. These rules can be
highly detailed—such as “Robert’s Rules of Order.”

Perhaps the most important aspect of these rules, for our pur-
poses, is an apparent paradox: that to maximize freedom of speech
in such formal settings, it is first necessary to curtail it. The time allo-
cated to one speaker in a legislative debate must be limited in order
to allow others to speak. Put in almost Orwellian terms, freedom of
speech rests on censorship. The speech of one must be time-limit-
ed in order to allow all to have their own chances to speak.

The Supreme Court may be the closest we have to an actual
“shrine” for the First Amendment. Yet the bailiff's gavel, which
raps the proceedings into silence at the start of oral arguments, is
a form of court-enforced censorship. If two spectators insisted on
continuing a conversation—exercising their First Amendment
speech rights, as it were—they would be forcibly ejected from the
proceedings. Moreover, in oral arguments, each advocate is given
a time limit—say, a half an hour—to maximize speech opportu-
nities for all the advocates. Could one such advocate successfully
argue the need for at least an hour to present arguments fully, that
the Court would be violating the advocate’s First Amendment
speech rights were it to deny that amount of time? Clearly not.”

What relation does this discussion have to the problems of
broadcast regulation?
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BROADCASTING: AN INTERFERENCE-BASED MEDIUM, PART II

Rather than confer frequency monopolies on a rel-
atively small number of licensees, . . . the
Government could surely bave decreed that each
frequency should be shared among all or some of
those who wish to use it, each being assigned a por-
tion of the broadcast day or the broadcast week.

—~Red Lion v. FCC

Broadcasting is also an interference-based medium. Two sta-
tions on the same frequency, in the same geographical area, or
with enough power substantially to reach each other, will inter-
fere with each other’s signal, so that it is dlfflCUlt to understand
either one. This describes the early days of radio.”

Just as humans have created tacit speech rules to maximize
opportunities for all to speak, so too has the government created
«rules of the road” to rationalize and provide for efficient use of
the broadcast spectrum. It is worth deconstructing this process
into explicit steps, however, both to elucidate the process and to
disentangle from it the frequently confused First Amendment
rhetoric of the courts.

The allocation and regulation of broadcasting frequencies in
this country has required the following steps:

1. Reservation of spectrum for broadcast speech. First, the gov-
ernment must reserve sufficient portions of the spectrum for “pub-
lic’ speech (broadcasting), as opposed to “private” speech
(police, fire, ship-to-shore, etc.), and to impose penalties for vio-
lating these regulatory borders. This preliminary step may seem
quite unexceptional, yet it is worth stopping for a moment to con-
sider its First Amendment implications. Because the regulatory
division of spectrum by the Federal Communications Commission
(FCC) has not been challenged in court under a First Amendment
theory, let us hypothetically assume that an individual has filed a
First Amendment action against the FCC, arguing that it has allo-
cated too much spectrum space for police communications and
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too little for broadcasting, thereby depriving the plaintiff of an
opportunity to attempt to speak via the broadcast spectrum. What
level of FlI‘St Amendment scrutiny would a court apply to this
questxon’

Strict scrutiny would not seem to be applicable, for the plain-
tiff's opportunity to speak is not being restricted because of its
content. Intermediate scrutiny—requiring a substantial govern-
mental interest and narrowly drawn means—might apply, but the
governmental action in question, unlike the imposition of must-
carry rules on elther cable television systems or individuals bear-
ing draft cards, ’for example, is not one in which the government
is balancing speech against non-speech interests. Instead, where
speech interests are balanced against other valid speech interests,
it would seem most plausible to apply reasonable basis scrutiny,
since one set of speech interests would not appear to warrant
greater scrutiny (and justification by a higher governmental bur-
den of proof) than the competing speech interest.

In other words, the FCC's allocation of spectrum space between
public and private uses should only be overturned if it is arbitrary
or otherwise lacks a reasonable basis.

2. Allocation of spectrum between competing broadcast uses.
Second, the FCC must decide how much spectrum to allocate to
radio (AM and FM), and to television (VHF, UHF, and digital).
Again, it would be difficult to mount a First Amendment challenge
to these noncontent-related spectrum allocations, and any court
asked to do so would probably reject a challenge under the rea-
sonable basis test.

3. Allocation of content-related uses within spectrum alloca-
tions. Third, the FCC must address an apparently more difficult
question: reserving portions of spectrum for specific content-relat-
ed uses, such as public versus commercial broadcasting. Assume
a twenty-four-station radio market in which the FCC has reserved
four frequencies for non-commercial educational broadcast sta-
tions and twenty for commercial stations, and assume further that
all the commercial frequencies are occupied but two of the non-
commercial frequencies are vacant. Could a new commercial
applicant mount a successful First Amendment challenge to this
scheme, arguing that the FCC improperly allocated too much
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spectrum space for educational broadcasting, thereby depriving
the plaintiff of an opportunity to engage in speech (commercial
broadcasting)?

In this instance, the plaintiff might make the additional argu-
ment that the FCC has engaged in a form of content discrimina-
tion (as a distinction between non-commercial and commercial
broadcasting can only be made by reference to the station’s pro-
gram content), and hence strict scrutiny should apply. Again, it
seems probable that a court would apply reasonable basis scruti-
ny to reject plaintiffs argument, since the FCC made its spectrum
allocation decision without reference to any particular program or
viewpoint.“

4. Allocation of spectrum by time division. In the early days of
radio, Federal Radio Commission (FRC) and the FCC occasionally
allocated one frequency to two applicants—and in some instances
to both a commercial and a non-commercial applicant. Each
would receive the right to operate on the same frequency, for
example, twelve hours a day.” Today, there is no reason, either in
spectrum physics or constitutional law, why the FCC might not
follow a similar course—dividing, for example, one broadcast fre-
quency among two applicants, giving each twelve hours a day; or
dividing one freq‘tslency among seven applicants, giving each one
day of the week.

The FCC might even create a common carrier system, the ulti-
mate time-division scheme, in which the licensee assigned the fre-
quency would be required by law to make it available to any
applicant who wished to use it on a first-come, first-served basis.
Under such a system, practical notions of spectrum “scarcity”
would vanish. Every individual would have a “right” to broadcast,
just as every individual has a “right” to stand in line for admission
to the new Getty Museum. Sooner or later, with patience and
enough money, every individual could be a broadcaster, if only
for a limited time period.14

Could a plaintiff challenge such FCC time divisions, asserting
a First Amendment right to receive more time than others—more
than twelve hours a day in a split frequency, for example, or
more than one day a week in a seven-day allocation scheme, or
more time than anyone else under a common carrier scheme?
O
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Again, it would seem that reasonable-basis scrutiny would gen-
erate a “No” answer. One applicant, having been awarded twelve
hours out of twenty-four, for example, would seem to have no
particular First Amendment right to obtain more time—at a cost
of reducing the other tenant’s time to, say, six hours. Whatever
the policy merits of any particular FCC time allocation, therefore,
it would not seem to be subject to compelling or even interme-
diate scrutiny.’

GOVERNMENT-CREATED SCARCITY:A FIRST AMENDMENT
RATIONALE FOR BROADCAST REGULATION

1t does not violate the First Amendment to treat
licensees given the privilege of using scarce radio
Jrequencies as proxies for the entire community),
obligated to give suitable time and attention to
matters of great public concern. To condition the
granting or renewal of licenses on a willingness to
Dresent representative community views on contro-
versial issues is consistent with the ends and pur-
poses of those constitutional provisions forbidding
the abridgment of freedom of speech and freedom
of the press.

—Red Lion v. FCC

We have now arrived at the crux of the matter. What is appar-
ent is that traditional notions of spectrum “scarcity” are miscon-
ceived. The broadcast spectrum is not inherently more or less
scarce than a wide range of other tangible and intangible com-
modities. There is, of course, a physical limit on the spectrum
needed to present one’s argument before a city council or the
Supreme Court, just as there is a physical limit on the spectrum
needed to broadcast. What is critical for our purposes, however,
is the way the government has chosen to divide up the opportu-
nities for speaking—whether before the Supreme Court or a
broadcast audience.
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The most fundamental decision in the FCC’s entire scheme of
allocation is its decision to allocate an entire frequency to one
applicant—instead, for example, of creating a common carrier
system in which anyone and everyone would be able, for a spec-
ified amount of time, to become a broadcaster simply by pur-
chasing the time to be one. The broadcast spectrum is scarce
because the government has legally limited it to a few speakers
instead of many, not because of its inherent physical characteris-
tics or the intensity of demand for its utilization.

The FCC'’s “rules” of speech allocation in an interference-based
medium, in other words, tilt substantially in favor of a very few
fortunate licensees, who are able, also according to these rules, to
control virtually all of their frequency’s time to the general exclu-
sion of other speakers.16 This legally created scarcity may be per-
fectly reasonable, and even good frequency allocation policy,1 but
it suggests an important justification for the regulation of broad-
cast programming.

Take, for example, the problem of political broadcasting time.
Various proposals have been made to require broadcast licensees
to provide political candidates with free time in which to present
their views to the electorate.” Licensees have typically responded
by invoking analogies to newspapers and print media, arguing
that such a regulation would deprive them of their First
Amendment rights to control the editorial content of their stations’
programming.

Conceptually, however, the First Amendment would seem to
allow the FCC to give a broadcaster a license to use the frequen-
cy twenty-four hours a day for most of the year, but withhold, say,
one hour a day from that licensee’s control during the sixty days
before an election. During this sixty-day period, the FCC could
require this hypothetical licensee to turn off the transmitter one
hour each day. During this same hour, the government would
simultaneously turn on its own transmitter tuned to the same fre-
quency. The government could then make that hour equally and
publicly available to all candidates in the election on a first-come,
first-served basis.

What would be such a licensee’s First Amendment argument
against such an allocation system—that it had a constitutional
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right to broadcast twenty-four hours a day all year, and it could
not be forced to relinquish (or it had a right to obtain the extra)
one hour a day during the period prior to an election? To state
such an argument is to reject it. Such a system would withhold
one hour a day from the licensee in order to create speech
opportunities for dozens or hundreds of candidates. Such a bal-
ancing of speech rights would surely pass reasonable basis
scrutiny.

Now let us assume that the government might reasonably con-
clude that such a system—requiring it to operate thousands of
transmitters across the country, duplicating in every community
all the existing licensees’ transmitters so political candidates could
broadcast for one hour a day during a sixty-day period prior to an
election—would be inefficient. Could it instead require its exist-
ing licensees to make their transmitters available for such a pur-
pose? Under what conditions would such a requirement be con-
stitutional?

The answer requires a distinction between two questions:
whether the licensee can be required to share frequency with oth-
ers, and whether the licensee can be required to share facilities
with others. Clearly the FCC could require a licensee to relinquish
one hour a day for sixty days for use by candidates. Conceptually,
the FCC could conclude that the licensee had never been given
that time. Could the FCC also require the licensee to turn over the
use of its transmitter and other facilities (cameras, tape playback
systems, etc.) for candidates to use? The answer would seem to
be “Yes” under several possible scenarios.

First, the FCC might reasonably conclude that licensees must
make their facilities available to candidates in partial exchange for
the value of their allocation of spectrum, which they have essen-
tially received without payment. Under this approach, the value
of the licensee’s spectrum would first be estimated, then the rental
value of the licensee’s facilities would be deducted. So long as the
value of the frequency exceeded the value of the rentals, there
would be no charge.”

Second, and alternatively, the FCC might deem licensees to
have made an implicit choice: that they would rather accept a sys-
tem under which they would occasionally provide free channel

7 ‘;



Government-Created Scarcity: Thinking About 57
Broadcast Regulation and the First Amendment

capacity and the use of their facilities to political candidates for a
short time during the year than a system in which they had no
control over programming—as in a common carrier regime. In
other words, in exchange for giving licensees considerably more
than they might otherwise be entitled to (i.e., virtually complete
control over their frequency for most of the year), the government
would be entitled to ask for something in exchange—the period-
ic and limited use of their frequency.

The history of the 1934 Communications Act suggests support
for this second scenario. Broadcasters wanted assurances from
Congress that they would have a wide range of editorial rights
and not be treated as common carriers; in turn, Congress want-
ed a commitment from the broadcasters that they would provide
programming in the public interest (e.g., equal opportunities,
etc.). This 1934 version of “Let's Make a Deal” generated two
important legal provisions: the prohibition on “common carrier”
regulation (in Section 3[h] of the Act), and the better-known
requirement that broadcasters operate in the “public interest.”
What is not generally understood is that Section 3(h) is the linch-
pin in the government’s system of legally created or government-
created “scarcity” in broadcasting. Legally prohibiting the FCC
from ever adopting a common carrier system was tantamount to
excluding the vast majority of the American public from ever hav-
ing the right to speak over the broadcast medium.” The govern-
ment made this concession to the broadcasters in exchange for
their commitment to provide some measure of public interest
programming.

These two scenarios (sharing frequency or sharing facilities)
differ significantly. In the first scenario, the costs of the use of the
licensee’s facilities are offset against the value of the licensee’s
free spectrum. In the second scenario, the use of the licensee’s
facilities, either by outside speakers such as political candidates,
or by the licensee on behalf of outside audiences as in children’s
programming, is offset against the value of the licensee’s receiv-
ing almost total control over the allocated spectrum (in contrast
with the diminished value of that spectrum to the licensee under
a common carrier system).
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CONCLUSION

A licensee . . . bas no constitutional right to be the
one who bolds the license or to monopolize a radio
Jrequency to the exclusion of bis fellow citizens.

—Red Lion v. FCC

What is interesting about this famous Supreme Court statement
is how clearly it does not apply to newspapers or the print media.
It would be difficult, in light of the Tornillo decision, to para-
phrase thus: “A newspaper . . . has no constitutional right to be
the one who holds the right to print or to monopolize that news-
paper to the exclusion of his fellow citizens.”

It might be possible to interpret the first clause as holding only
that anyone, whether a potential broadcaster or newspaper pub-
lisher, has an equal right to seek to become a broadcaster or pub-
lisher. The second clause, however, is more difficult. Virtually
every Supreme Court decision on the subject would reject the
conclusion that a newspaper publisher has no constitutional right
to “monopolize” that newspaper “to the exclusion of his fellow
citizens.” As the Court said in Tornillo, the function of a newspa-
per editor is to edit, and that inevitably results in excluding the
views of others as the editor sees fit.

The easiest way to understand the validity of this second clause
from Red Lion is, in the context of broadcasting, to read it in the
context of “government-created scarcity.” A broadcast licensee has
no constitutional right to monopolize the frequency received from
the FCC because, along with that frequency, the broadcaster has
also received a government-created legal right to exercise almost
total control over it, excluding virtually anyone from its use. In
exchange for this considerable grant of editorial control, the gov-
ernment can legitimately require that a licensee reasonably “share”
its frequencies with others, either by turning it over to them for
short periods of time (as with political candidates under Section
315), or by producing programming on their behalf (as with chil-
dren’s television programming). By contrast, although a newspa-
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per publisher uses scarce newsprint to publish, that newsprint has
not been made scarce by an action of the government in order to
allocate an interference-based medium among other potential
users, nor could the government make such a decision, because
printing does not involve an interference-based medium.”

Red Lion’s basic assumptions only make sense in the context of

an interference-based medium that the government has rational-
ized not by opening it to all under, say, a common carrier policy,
but instead by giving licenses almost total editorial control over
their frequency in exchange for “public interest” programming
obligations on behalf of the public.

Endnotes
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. Significant First Amendment differences exist between “affirmative” and “negative”

broadcast regulation. Affirmative regulations require broadcast licensees to transmit
more speech than they would otherwise wish and include, for example, the equal
opportunities doctrine, the recently departed fairness doctrine, and requirements to
air children’s television programming. Negative regulations require broadcast
licensees 1o transmit fess speech than they would otherwise wish and include, for
example, restrictions on obscenity, indecency, and certain commercials (e.g., lotter-
ies). Although the constitutionality of both affirmative and negative regulations rests
on various special characteristics of the broadcast media, this paper primarily
addresses the general constitutionality of affirmative program regulations.

Early radio broadcasters often increased their power in order to drown out stations
on the same frequency. One can still experience this phenomenon today by taking
an automobile trip in the Southwestern U.S. deserts and listening to one radio station
overcome another as one travels between transmitters.

The FCC uses this technique to separate stations around the country that are on the
same frequency by lowering their broadcast power so they do not interfere with
each other.

Children, it should be noted, must learn this technique; it does not seem to be genet-
ically inherited. Young children frequently interrupt adult conversations, apparently
without realizing that they are breaking a code of conversation.

To carry the analogy further, the Supreme Court has ruled in Buckley v. Valeo, 324
U.S. 1 (1976), that money is tantamount to speech in an election context, and that
the amount of money a candidate spends on the campaign cannot be limited without
a “compelling” governmental interest. Should the Supreme Court be required to allow
advocates to pay for their oral advocacy time? Would it be deemed a violation of an
advocate’s First Amendment rights to prevent a candidate from purchasing substan-
tially large amounts of time—perhaps hours or even days? Clearly, time allocation
rules are necessary in any speech forum, and depriving one person of unlimited time
to speak in order to allow others to be heard cannot alone be thought of as violating
the First Amendment.
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6. “Before 1927, the allocation of frequencies was left entirely to the private sector, and
the result was chaos. It quickly became apparent that . . . [wlithout government con-
trol, the medium would be of little use because of the cacophony of competing voic-
es, none of which could be clearly and predictably heard.” Red Lion v. FCC.

7. Were an advocate before the Supreme Court to file a similar law suit, arguing that the
Court had abridged the advocate's speech rights by allowing only a half hour for pre-
sentation of the merits of the case, the Court's choice of a level of scrutiny (strict,
intermediate, or reasonable basis) might be resolved by similar considerations.

8. See Turner Broadcasting System v. FCC, 117 S.Ct. 1174 (1997).
9. See United States v. O'Brien, 391 U.S. 367 (1968).

10. Assume, for example, that a city council allowed each citizen five minutes to speak
before it on a proposed regulation, and allocated two hours for the entire hearing
(allowing a total of twenty-four citizens to speak). This would mean that the twenty-
fifth individual wishing to speak would receive no time at all. Assume that this twen-
ty-fifth citizen filed suit, arguing that the city's allocation of time improperly abridged
that citizen’s First Amendment rights. The appropriate response would presumably be
that allocating fewer than five minutes to each speaker, thus giving the twenty-fifth
speaker time to speak, would curtail the speech of the first twenty-four, thereby pos-
sibly preventing them from addressing the merits of their position in sufficient depth.
A court asked to resolve this question might legitimately apply reasonable-basis
scrutiny, since there is no apparent reason why the twenty-fifth speaker's speech
interests would be entitled to greater scrutiny than the first twenty-four.

11. Compare Turner Broadcasting System v. FCC, 117 U.S. 1174 (1997). Is there a limiting
case here—for example, an FCC allocation of twenty-three frequencies for non-com-
mercial applicants and one for a commercial applicant, where only two of the non-
commercial frequencies were occupied and dozens of commercial applicants are
waiting in the wings? Even in this case, a successful plaintiff would have to argue not
a right to a broadcast frequency, but a right to engage in commercial broadcasting, a
somewhat difficult case to make. .

12. Commercial licensees ultimately squeezed out their non-commercial partners, suc-
cessfully arguing to the FCC that they should be given more and more of the fre-
quency’s time allotment, since they could use it more “efficiently” (i.e., they could
broadcast longer hours, given their access to advertising revenues, whereas non-com-
mercial broadcasters could not fill their allotment of hours due to a lack of funding).
See R. W. McChesney, Telecommunications, Mass Media, & Democracy: The Battle Sfor
Control of U.S. Broadcasting, 1928-1935 (New York: Oxford University Press, 1994).

13. Although the various applicants for one frequency could each operate its own trans-
mitter, it would make commercial sense for them to share a transmitter, studio, and
facilities in a manner similar to newspapers’ Joint Operating Agreements.

14. Under such a system, the FCC might also require the licensee to make available
some portion of time on a free or substantially reduced-cost basis, much like it
authorizes local franchising authorities to require cable television systems to provide
public access channels today.

15. 1t could be argued, for example, that a common carrier system is inherently defective
under the First Amendment, since it would prevent any one licensee from building
up a coherent body of programming (as a newspaper can create a coherent body of
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text), and that divisions of spectrum in force today, which give almost total control to
one licensee, are constitutionally required. Whatever the merits of such arguments on
a policy level, it seems doubtful that they would rise to a constitutional level, in
which a court could be asked to strike down a common carrier allocation system on
First Amendment grounds. This is primarily because such a spectrum allocation bal-
ances one set of speech rights against another. A common carrier system of broadcast
speech might deprive one speaker of the substantial amounts of broadcast time that
today’s licensees possess, but this would be counter-balanced by the First
Amendment benefits resulting from a system in which thousands or millions of citi-
zens would be given their first right to speak over the broadcast media.

See CBS v. DNC, 412 U.S. 94 (1973), deferring to the FCC’s allocation scheme in
which virtually all editorial control over each frequency is given to individual
licensees, subject only to such regulations as the FCC's fairness doctrine.

The FCC's allocation scheme is not necessarily a bad one; indeed, it may be the most
reasonable method for providing high-quality diverse programming. The current
scheme does, however, have profound implications for the constitutionality of pro-
gram reguiations.

See T. Westen, A Proposal: Media Access for All Candidates and Ballot Measures, in
this volume.

See, e.g., Charles Firestone, “The Spectrum Check-Off Approach,” paper prepared for
a meeting of The Aspen Institute Working Group on Digital Broadcasting and the
Public Interest, January 25-27, 1998, Queenstown, Md,, in which licensees would be
offered a choice: pay for their portion of the spectrum and allow the candidates to
buy time with public funds (derived from the spectrum fee), or not pay for their por-
tion of the spectrum and provide candidates with offsetting free time.

By analogy, it would be as if a city council announced that, in the interest of con-
serving time, in the future only a few carefully selected “trustees” would be able to
present testimony before it on matters of public interest. If such a system were
implemented, it would be a mistake to attempt to justify it on the basis of “spectrum
scarcity.”

The law of “unconstitutional conditions,” though never thoroughly developed by the
Court, might also be useful here. In Sherbert v. Verner, 374 U.S. 398 (1963), for exam-
ple, the Supreme Court invalidated, on First Amendment grounds, the dismissal of a
government employee for failing to work on a Saturday (the employee was a
Seventh Day Adventist whose religion prohibited work on Saturdays). The Court
ruled that a Saturday work requirement imposed an unconstitutional burden upon a
protected constitutional right. Broadcast licensees might argue that requiring them (o
present the views of others over their own facilities for a relatively brief period of
time prior to an election amounts to an unconstitutional condition placed on their
speech (use of the spectrum). The appropriate rebuttal is to point out that in
Sherbert v. Verner, the government was asking an employee to give up a constitu-
tionally protected right (practice of religion) in exchange for an economic opportuni-
ty (employment). The Court held that employment cannot be so burdened. In the
broadcasting case, however, licensees are being asked to give up control over a small
portion of their speech facilities in order to maximize the speech rights of others. In
this situation, the constitutional equities favor the outside speaker. The “condition”
imposed is a speech-favoring condition, an analysis more appropriate to an interfer-
ence-based medium.
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22.If trees were struck by a sudden plague, making newsprint physically scarce, would
the government be able to limit the number of newspapers published, and in so
doing require publishers to “share” their facilities with others, so that all views could
be expressed? Since the marketplace of supply and demand would rationalize this
newsprint by questions of cost, this might not be necessary.
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Self-Regulation
and the Public Interest

Robert Corn-Revere
Partner
Hogan and Hartson, LLP

Can self-regulation of broadcasting serve the public interest?
And if so, how should such a policy be implemented?

Before these questions can be addressed it is necessary to
define terms. “Self-regulation,” in this context, means no govern-
ment regulation of broadcast content. In addition to eliminating
rules that dictate programming decisions, this includes the
absence of rules disguised as “policy statements” from govern-
ment agencies, programming guidelines, quid pro quo deals,
social contracts, social compacts, government-inspired industry
“codes” or whatever else might be the current raised eyebrow
technique for extracting concessions from licensed media.

With this understanding of self-regulation, the answer to the sec-
ond question is straightforward: self-regulation should be imple-
mented by ending direct and indirect government content controls.

The first question is not as easily answered, however, given the
amorphous nature of the public interest standard. But experience
suggests that the public is better served when electronic publish-
ers are free to address audience interests. To the extent that some
observers believe that important informational needs will be
unmet when broadcasters merely respond to what interests the
public, non-regulatory solutions provide the most direct and
effective way of meeting these needs. Public broadcasting, the
public library of the air, plays an important role by providing addi-
tional meritorious programming.

JUST SAY NO!

The seemingly self-evident proposition that self-regulation
eliminates government control over private editorial decisions is
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not always so clear to Washington policymakers. If it were, the
question of how to implement self-regulation would not arise.
Many of the current exemplars of “self-regulation” lack an impor-
tant component: the “self.” Accordingly, they do not serve as
models for purposes of this analysis.

The V-chip requirement of the Telecommunications Act of
1996 is an example of “self-regulation” that involves a great deal
of government involvement. Section 551 of the Act, which imple-
ments the V-chip and its television ratings scheme, is expressly
described in the law as “voluntary.” Although Section 551(b)
empowers the Federal Communication Commission (FCC) to pre-
scribe “guidelines and recommended procedures for the identifi-
cation and rating of video programming that contains sexual, vio-
lent, and other indecent material about which parents should be
informed before it is displayed to children,” that provision was to
take effect only if the Commission determined (in consultation
with “appropriate public interest groups and interested individu-
als from the private sector”) that video programming distributors
[had] not “established voluntary rules for rating video program-
ming that . . . are acceptable to the Commission” and “agreed vol-
untarily to broadcast signals that contain ratings of such program-
ming.”

After the first ratings system proposed by the television indus-
try met with congressional opposition, the industry offered a
revised proposal with more detailed program ratings. However,
when the NBC television network declined to “volunteer” for the
revised system, Senator John McCain, chairman of the Senate
Commerce Committee, issued the following warning to the net-
work:

If INBC] faills] to heed this call [to join with the
rest of the television industry] by remaining the
one company in the industry that puts its own
interests ahead of its viewers, 1 will pursue a
series of alternative ways of safeguarding, by law
and regulation, the interests that NBC refuses to
safeguard voluntarily. These will include, but not
be limited to, the legislation offered by Senator
[Ernest] Hollings to channel violent programming
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to later hours, as well as urging the Federal
Communications Commission to examine in a full
evidentiary hearing the renewal application of
any television station not implementing the
revised TV ratings system.’

After confirming that the modified ratings system followed “the
threat of legislation,” Senator McCain told the Washington Post
that the system “was voluntary in that we [in Congress] did not
dictate the terms of the agreement, and, yes, we expect everyone
to comply with it. »* The FCC approved the revised ratings system
and technical rules in March 1998." Ted Turner best described the
nature of the V-chip affair: “We dont really have any choice.
We're voluntarily having to comply.”

As this example demonstrates, self-regulation can be a tricky
concept in the context of media regulation, because broadcasters
perlodlcally must seek license renewal and other approvals from
the FCC.” Most such cases go unchallenged, perhaps for the same
reason the government has leverage in the first place: Issues may
come and go, but the power of the licensing agency always looms
large in the life of the licensee. Accordingly, the misnomer of
“self-regulation” persists.

Yet where such tactics are subjected to judicial scrutiny, govern-
ment assertions of noninvolvement in program regulation wear
quite thin. For example, the U.S. Court of Appeals for the D.C.
Circuit struck down a requirement that noncommercial radio sta-
tions make audio tapes of programs in which “issues of public
importance” were presented. It found that both commercial and
noncommercial broadcasters are subject to “a variety of sub silen-
tio pressures and ‘raised eyebrow’ regulation of program content.”
Accordingly, it said, even a seemingly neutral regulation could be
invalid to the extent it increases the likelihood that broadcasters
“will censor themselves to avoid official pressure and regulation.”8
As the D.C. Circuit noted in another case, “[tlalk of ‘responsibility’
of a broadcaster in [a licensing proceeding] is simply a euphemism
for self-censorship. It is an attempt to shift the onus of action
against speech from the Commission to the broadcaster, but it seeks
the same result—suppression of certain views and arguments.”
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Similarly, a federal district court struck down the so-called
“family viewing policy” adopted in the mid-1970s, rejecting the
claim that it was merely “voluntary” self-regulation. The FCC had
initiated a series of meetings with network, independent TV, and
National Association of Broadcasters (NAB) officials “to serve as a
catalyst for the achievement of meaningful self-regulatory
reform.”” The FCC’s message was amplified in speeches by its
chairman to broadcast groups and in suggestions to the press that
public hearm s would be convened if voluntary action was not
forthcommg The FCC’s “suggestions” were adopted by the net-
works and were to be enforced through an industry code. The
self-regulation program was adopted just in time for the FCC to
report to Congress on the status of televised sex and violence. In
striking down the policy, the U.S. District Court for the Central
District of California found that “[tlhe existence of threats, and the
attempted securing of commitments coupled with the promise to
publicize noncomphance . . . constituted per se violations of the
First Amendment.”” The court characterized the FCC's tactics as
“backroom bludgeoning,” " and although the District Court opin-
ion was vacated on appeal on jurisdictional grounds, the Court of
Appeals agreed that “the use of these techniques by the FCC pre-
sents serious issues involving the Constitution, the
Communications Act and the Administrative Procedure Act.””

In short, these examples demonstrate what self-regulation is
not. Efforts to promote official government policies through the
use of threats, indirect pressure, or policy guidelines masquerad-
ing as industry “codes” are not self-regulation. For purposes of
this analysis, the question remains whether the public interest will
be served without the use of such pressure tactics.

DEREGULATION AND THE PUBLIC INTEREST

In the absence of regulation, will broadcasters provide public
interest programming? At the outset it is important to note that this
question contains two embedded assumptions—first, that the “pub-
lic interest” concept is sufficiently defined to be understandable,
and second, that regulation leads to the creation of more such pro-
gramming, whatever it may be. The D.C. Circuit recently ques-
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tioned the first assumption in the Equal Employment Opportunities
context, noting that the FCC “never defines exactly what it means
by ‘diverse programming’ (a traditional public interest shibboleth),
and described the government s formulation of the interest as “too
abstract to be meaningful. v Desplte the ambiguity inherent in this
concept, however, it is possible to examine the overall question in
light of recent market and regulatory experience.

Inexplicably, most analyses of public interest programming
focus solely on broadcast television, to the exclusion of other
video sources. For example, the FCC’s analysis of educational tele-
vision in its proceeding on children’s television expressly exclud-
ed programming on cable television systems and other subscr1 -
tion video services, such as direct-broadcast satellite systems It
did so despite the fact that the Supreme Court had a few weeks
before the Children’s Television Order accepted the FCC’s argu-
ment that “[clable television broadcasting . . . is as ‘accessible to
children’ as over-the-air broadcasting, if not more so,” and that
most people receive television v1a cable, which provides entire
networks dedicated to education.” In addition, the FCC’s Order did
not mention VCRs, for which there is an abundant supply of edu-
cational programs, and which, by the Commission’s own surveys,
are present in 88 percent of American households. By some est1—
mates, VCRs are present in 95 percent of homes with children.”

By broadening the assessment of “public interest” programming
to include television as it exists in most American homes, the
answer to the question of whether broadcasters will choose to
provide public interest programming in the absence of regulation
comes out quite differently than in most FCC studies. Put another
way, to the extent the government asserts that cable television is
“pervasive” when it seeks to regulate program content, it should
not be able to deny that fact when seeking to assess what pro-
grams are available on TV. In this regard, Professor Eli Noam of
Columbia University, in a recent study encompassing both broad-
cast and multichannel television sources, found that public inter-
est programmmg on commercial television has been growing at a
rapid rate. ’He defined such programs as those that “go beyond
pure entertainment and provide a cultural, civic, informational, or
educational function.””
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Noam identified a significant number of cable television net-
works that provide what he considered to be public interest pro-
gramming, including A&E Television, Bravo, C-SPAN, CNBC,
CNN, Court TV, Discovery, Disney, The Fox News Channel, The
History Channel, The Learning Channel, Mind Extension
University, The Weather Channel, and others, including regional
news channels. He also identified several channels, such as Black
Entertainment Television, that address the interests of ethnic
minorities. In total, the number of channels found to provide “pri-
marily public interest programming” was considered to be quite
large, representing almost half of the available cable channels
considered in the study.” Noam also attempted to quantify the
growth rate of “public interest” programming availability, and
found that the annual growth rates for various programming cat-
egories were “extraordinarily high,” including 12.86 percent for
news programs, 13 percent for documentary and magazine pro-
grams, 12.4 percent for health/medical programs, 12.7 percent for
programs on science and nature, 8.8 percent for cultural pro-
grams, 7.62 percent for high-quality children’s programming, 9.41
percent for programs devoted to education, 8.8 percent for reli-
gious proggammmg, and 9.48 percent for foreign-language pro-
gramming. Overall, he found that the share of public interest pro-
gramming hours compared to total program hours grew from 28.2
percent to 43 percent between 1969 and 1997.”

The market for public interest programming is not limited to cable
television. Noam also found that the news coverage of traditional local
broadcasters “has expanded considerably in terms of hours,” and that
serious news magazine programs have proliferated on the broadcast
networks.” A study by A. H. Belo Corp., which owns seventeen full
service television stations, found that the amount of time devoted by
the four major broadcast network affiliates to news, public affairs, and
educational programming in its seventeen markets ranged from 20 to
34 percent of the total broadcast schedule.” In addition to traditional
news programming, the NAB estimated that television stations devote
approximately $6.85 billion to community service annually, including
$4.6 billion in time for public service announcements, $2.1 billion
raised for charitable causes, and $1.48 million in air time devoted to
political debates, candidate forums, and convention coverage
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Whatever the extent of such public service, it is far from clear
that FCC programming mandates that require broadcasters to
transmit a specified number of hours of “quality” programming
will outperform the market in providing such fare. When in 1996
the FCC.adopted a “guideline” that broadcasters should air three
hours per week of educational programming, the record before
the Commission was quite ambiguous about whether the rule
would lead to an increase in the level of such programming. An
academic researcher who completed surveys of forty-eight ran-
domly selected television stations in 1992 and 1994 and submitted
them to the FCC found that commercial stations reported airing on
average 3.4 hours per week of regularly scheduled, standard-
length educational programming (although the researcher
deemed some of the claims of educational value for the shows
“frivolous”).” A survey by the NAB in 1994 of 559 stations found
that the average station aired almost four and one-third hours per
week of educational and informational programming. Another
survey by the Association of Local Television Stations, polling sev-
enty-eight local independent stations, found that the average sta-
tion aired 3.77 hours per week of educational programming in the
first quarter of 1995.

Altgough the FCC described the various surveys as “inconclu-
sive,” it nevertheless adopted a rule that appeared to require—
on average—less educational programming than broadcasters
were already providing. The FCC could have adopted a number
other than three hours for its programming guideline, of course,
but this assumes that a rule that requires educational program-
ming necessarily produces education. More importantly, it does
not compare the results of bureaucratically driven demand with
the demands of the consuming public for such programming. In
this regard, it is all the more curious that the FCC overlooked the
emergence of a market for educational programming on media
that are not covered by the children’s television rules.

It also is worth noting that political coverage by television sta-
tions generally has expanded when FCC rules governing such
programs have been relaxed or repealed. The presidential debates
were televised in 1960 only after the “equal opportunities” 3Provi-
sions of the Communications Act of 1934 were suspended.” Over
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the years, televised debates became a fixture of political cam-
paigns because the FCC expanded the news programming
exemptions to the equal opportunities rule.” More ambitious
experiments with free candidate time were made possible durin
the 1996 election cycle because the FCC relaxed those rules, too.
The Supreme Court recently acknowledged the intrusive nature of
political broadcasting regulation (whether by government rule or
constitutional litigation) in Arkansas Educational Television
Commission v. Forbes, when it noted that the threat of a third-
party access requirement had caused the cancellation of a politi-
cal debate.”

Another way to address this question is to examine the post-
fairness doctrine experience. In 1975, fully 90 percent of radio sta-
tions in the United States were devoted to music formats.
However, beginning in 1988 (the first year after the fairness doc-
trine was repealed), the number of stations in the informational
programming category (including news news/talk talk, and pub-
lic affairs formats) “rose meteorically.” * Between 1987 and 1995
the number of AM radio stations devoted to informational pro-
gramming more than quadrupled (from about 7 percent to almost
30 percent of all stations), and the number of information-format
FM stations more than tripled (from about 2 percent to approxi-
mately 7.4 percent)

MARKET “FAILURE”AND THE SEARCH FOR
“QUALITY” PROGRAMMING

Despite the growth of news and informational formats in the
absence of regulation, this trend has been criticized as leading to
the proliferation of shallow or excessively partisan political talk
shows. In this view, increased discussion of political issues on
such media as talk radio may not adequately promote deliberative
democracy or serve the public interest if it leads to political deci-
sions based on “misleading or sensationalistic presentations of
issues.” Thus specifically referring to talk radio, former FCC
chairman Reed Hundt urged broadcast licensees to “emphasizle]
accuracy and truth over a quest for ratings and advertising dollars”
and added “we need solutions to public disinformation and mis-
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information.”” Among other things, Hundt suggested extending
greater protections from litigation for broadcast journalists, while
finding ways to ensure “fair” coverage and means “to assure the
public that the news on TV will be impartial and that opinions on
TV will be balanced.” But as former FCC commissioner James H.
Quello asked in response, “In the eyes of what beholder?”’

The question of whether or not an unregulated marketplace
produces “enough” valuable speech, or conversely, “too much”
worthless or harmful speech assumes an ability to determine the
optimal amount separate from the voluntary choices of speakers
and listeners.” It presumes that the “public interest” should out-
weigh traditional First Amendment concepts of speaker and lis-
tener autonomy. Otherwise, as Thomas Krattenmaker and Lucas
A. Powe framed the issue, “viewers will watch or read what crit-
ics and regulators like with insufficient frequency and will enjoy
too often what commissioners and columnists abhor.”

Others, such as Cass Sunstein, would prefer to replace “con-
sumer sovereignty” with the wise selection by regulators of such
programming as “high-quality fare for children” and “public affairs
programming. "*Such a selection may “depart(] with consumer sat-
isfaction,” according to Sunstein, but it would not really deny
“choice. ”43 It would merely allow “democratlc choices to make
inroads on consumption choices.” “Such “democratic choices,”
this view, would lead individuals to make wiser c0nsumpt10n
choices. “If better options are put more regularly in view,”
Sunstein has written, “at least some people would be educated as
a result” and “might be more favorably disposed toward pro-
gramming dealing with public issues in a serious way.”

To assert that bureaucratically determined programming deci-
sions do not deny “choice” is pure sophistry. All program selec-
tion involves “choice” by definition. The central question is
whether the choice should be made individually (e.g., “consumer
sovereignty”) or collectively, by elected officials or appointed reg-
ulators. Traditional First Amendment doctrine considers it a “fixed
star in our constitutional constellation” that “no official, high or
petty, can prescribe what shall be orthodox in politics, national-
ism, religion, or other matters of opinion.” ““The First Amendment
“presupposes that right conclusions are more likely to be gathered
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out of a multitude of tongues, than through any kind of authori-
tative selection. To many thxs is, and always will be, folly; but we
have staked upon it our all. » No matter how well-intentioned the
proposals to improve the quality of television may be, to the
extent that they conflict with the choices of speakers and viewers,
they are inconsistent with a concept of freedom in which “no one
has a right to press even ‘good’ ideas on an unwilling recipient. o

Freedom of speech and of the press “may not be submxtted to
vote: they depend on the outcome of no elections.”

Theorists in this debate generally seek to avoid a head-on col-
lision with such basic constitutional doctrine by framlng the
choice as if it were between democracy and consumerism. "Thus,
“democratic judgments” are placed in opposition to “consumption
choices.”” Former FCC chairman Mark Fowlers unfortunate
metaphor for television—a “toaster with pictures”—is frequently
invoked, seemingly making the choice a simple one: If the First
Amendment (along with the public interest standard of the
Communications Act) was designed to promote the Madisonian
value of deliberative democracy, should not proper constitutional
analysis require an official preference for political speech over
consumer culture?’ Or as Owen Fiss has asserted, “we may some-
times find it necessary to ‘restrict the speech of some elements of
our society in order to enhance the relative voice of others,” and

. unless the Court allows, and sometimes even reqsuxres the
state to do so, we as a people will never truly be free.”

This conception of the value of speech, however, treats the
marketplace of ideas metaphor far too literally and Setsup a sim-
plistic dichotomy between consumers and voters.” Certainly the
“marketplace” includes commercial speech, popular culture, and
entertainment, but it also includes the market for politics, news,
education, high culture, and information.” Alexander Meiklejohn
wrote that political speech extends far beyond town hall debates
to include literary and artistic expression.56 For that reason, the
First Amendment forbids government from deciding what materi-
al citizens “shall read and see” or “distinguishling] between ‘good’
novels and ‘bad’ ones.”” For that matter, the First Amendment also
bars the government from choosing policy papers from
Washington think tanks for the reading pleasure of its citizens
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over trashy novels no matter how much such a selection may fos-
ter Madisonian values.” Such choices can never be “delegated to
any of the subordinate branches of government.” *The essential
choice, then, is between “individual freedom of mind in prefer-
ence to officially disciplined uniformity for which history indicates
a disappointing and disastrous end.”

The assumption of some theorists is that democratic values and
institutions will be strengthened if public interest regulation
ensures that the public pays more attention of political debates
and discussions, but that Madisonian goals would be betrayed in
a world of limitless media choices because “consumption choices

. disserve democratic ideals” where “people [can] screen out
1deas facts, or accounts of facts that they find disturbing.” *This
assumes that truly democratic goals are promoted by encouraging
(or forcing) people to pay attention to this season’s political con-
test for a given office or to the issues of a current referendum.
(But see A Clockwork Orange.)

PUBLIC BROADCASTING AND THE PUBLIC INTEREST

The creation and funding of the public broadcasting system is
the most direct way for the government to promote its vision of
the public interest. It also is the least restrictive way. Unlike reg-
ulatory solutions, such subsidies promote democratic dialogue
without infringing other constitutional values (unless the govern-
ment seeks to use control over funding to benefit or burden par-
ticular speakers). Krattenmaker and Powe, among others, have
noted that “to the extent the marketplace is perceived as impov-
erished, subsidies may be an effective way of correcting its inad-
equacies” so long as they are “true subsidies” rather than “extrac-
tions from media competitors.” :

The challenge to public broadcasting is to find a reliable source
for the subsidies it needs without having its editorial decisions
compromised by political control. This is no small feat, but it is
not substantively different from other regulatory questions. Those
who argue that congress and the FCC should regulate commercial
broadcasters because public broadcasting lacks adequate support
fail to acknowledge that either approach requires the expenditure
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of political capital. It is beyond the scope of this paper to suggest
a source of funding to support public broadcasting (e.g., through
spectrum fees paid by commercial broadcasters, some other type
of regulatory fee, or general revenues), but in the end, such deci-
sions are little different from the decision to regulate. If Congress
could muster the political will to pass a law requiring commercial
broadcasters to provide free time for political candidates, and the
FCC could adopt workable implementing rules, then the legisla-
ture similarly could adopt a means to provide permanent ade-
quate funding for public broadcasting.

The more difficult issue involves avoiding political control over
editorial decisions once funding has been provided. Public broad-
casting historically has been a political battleground.
Conservatives have charged that public broadcasting is biased
toward the left; liberals have argued that it is influenced by cor-
porate underwriting and pressure from conservative politicians. ®
Patrick Buchanan, then an advisor to President Richard Nixon,
classified liberal commentators on PBS variously as “definitely
anti-administration,” “definitely not pro-administration,” and

unbalanced against us,” and conservative commentators as “a fig

leaf.”" Similarly, Clay T. Whitehead, the first director of the White
House Office of Telecommunications Policy, told PBS officials that
news commentary, “particularly from the Eastern intellectual
establishment,” would invite political attention.’ Accordmgly, in
February 1972, Whitehead informed Congress that the Nixon
administration opposed any permanent financing for the
Corporation for Public Broadcasting unless local public stations
were given greater power to control programming. The adminis-
tration had concluded that PBS should not be allowed to develop
into a fourth network producing public affairs programming
because of its belief that such programming would be hostile to
administration policies. “Such an approach to government subsi-
dies of speech, and resulting implementing policies, has resulted
in litigation over the extent to which the one who pays the piper
may call the tune.”

Experience with speech subsidies highlights the risk inherent in
more direct forms of regulation. If government cannot be trusted
to fund supplemental programs without succumbing to the
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impulse to censor, it is even more threatening to notions of free
speech to permit direct regulation of content. Government may
have an important role to play in bringing informational, educa-
tional, and participatory opportunities to those least able to par-
ticipate in democratic institutions. But if it cannot adhere to con-
stitutional boundaries when it performs this role, there is little rea-
son to believe it will show greater restraint if given more regula-
tory power.

CONCLUSION

“Self-regulation” is not a policy option that needs to be “imple-
mented.” Properly understood, self-regulation is the absence of
government regulation, and the only “implementation” that is
required is for the government to stop regulating the content of
broadcast speech. When it has done so in the past, public inter-
est programming has been provided to a willing audience. To
whatever extent policymakers believe that the amount of public
interest programming is deficient, however, the public broadcast-
ing system can play an important role in providing additional mer-
itorious programming.
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Monroe E. Price
Professor of Law
Benjamin N. Cardozo School of Law
Yeshiva University

I want to suggest a game called “Hooks and Ladders” to help
understand the constitutional issues involved in regulating the
media. The game is a labeling game. There are hooks, namely the
legal bases by which various media have been described and the
characteristics imputed them to permit regulation. Then there are
ladders, or the societal justifications for the actual imposition of
regulation.

“Scarcity” is a hook. “Enriching the public debate” is a ladder.

“Pervasiveness” is a hook. “Protecting our children from inde-
cent programming” is a ladder.

The purpose of this short paper is to separate out hooks and
ladders, constitutional prerequisites from social justifications.
More important, the purpose is not to say whether Red Lion (Red
Lion Broadcasting Co. v. FCC, 395 U.S. 367 [1969], the decision on
which the “scarcity doctrine” is based) is right or wrong, but rather
to: (a) understand what function “scarcity” played in permitting
regulation (why we relied on that hook); (b) suggest the kinds of
constitutionally interesting alternative justifications (ladders) that
might be beneath the surface; and (c) place all this in a slightly
international perspective.

The argument could be stated as follows: The existence of
the “scarcity” basis for regulating the electronic media was—
and remains—a wonderful convenience. It was never (here I
am indulging in some hyperbole) the real reason for restric-
tions, but was a seemingly neutral justification and one that
sounded plausible. As the doctrine of “scarcity” becomes more
and more the subject of attack, even ridicule and contempt, it
is important to see what functions the doctrine played, what
rationales it masked, and what is likely to emerge in its
absence.
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One could look at Justice Breyer's view in Denver Area
(Denver Area Educational Telecommunications Consortium, Inc.
v. FCC, 116 S.Ct. 2374 [1986)) essentially as an effort to move the
debate from hooks to ladders, from the jurisprudence of cate-
gories to a focus on social context.

Another way to put the point is as follows: much of the debate
is over what the real world is like. What are the factual premises
that underlie constitutional justification? How do we know
whether something is “scarce” or whether children are “harmed”
or whether television is actually peculiarly “invasive”? Because
facts are often taken to be true when there is alarmingly little basis
for doing so (or because some institutions are privileged to make
something true by saying it's true), legal justifications that are
founded on such facts are likely to be soft and imperfect them-
selves.

THE FUNCTIONS OF THE SCARCITY DOCTRINE

Perhaps the economists (or some of them) are right when they
say that “scarcity” either never exists or, in some meaningless
form, always exists. At any rate, the scarcity basis for constitu-
tional regulation of broadcasting has had a relatively long life.
Why has that been the case? What functions does the scarcity doc-
trine perform?

1. Red Lion v. Tornillo. The doctrine, as it was developed,
famously allowed judges to distinguish between the world of Red
Lion and the world of Tornillo (Miami Herald Publisbing Co. v.
Tornillo, 418 U.S. 241 [1974]), between electronic media and
newspapers, between radio and television on the one hand and
newspapers on the other.

This was a special gift of the scarcity doctrine, as it came to be
understood. It was a gift because the doctrine provided the idea
of a bright line between media that seemed very different intu-
itively. Television and radio seemed so much an entertainment
medium, so different historically from newspapers in their pat-
terns of use and enjoyment. It would be hard to turn these dif-
ferences into constitutional doctrine, but to an average citizen
(and to the industry for its first fifty years), the distinction seemed
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compelling. After all, why else were these new guys licensed, and
why else did they have to go through an elaborate process of say-
ing what they were going to do? Clearly they were different.

There was another advantage: the doctrine placed the power-
ful and relatively independent newspapers on the nonregulatory
side of the line and, again, for the first fifty years of radio regula-
tion, the newspapers probably did not complain too much.

2. A temporary measure. The scarcity doctrine was useful
because it had or has the illusion of temporariness. It suggested
that regulation is justified only as long as there is scarcity. Scarcity
is curable. And it contained the promise that is now coming to be
fulfilled (or to haunt): that regulation will disappear when scarci-
ty does. Radio will become like newspapers. To the extent that
“scarcity” was not really the rock-bottom reason for regulation or
justification for regulation, that promise is deceptive.

3.An easy out. The scarcity doctrine was especially comforting,
because it allowed avoidance of the very hardest questions, the
very questions that are facing policymakers today. How do you
secure a ladder when you're not sure about the hooks? What was
it about the relationship between media and society that permits
or requires government to intervene (and in a way that is consis-
tent with the First Amendment)?

RETAINING THE SCARCITY DOCTRINE
AND SEARCHING FOR OTHER HOOKS

Because of its important functions, inevitably, there are and will
be efforts to redefine “scarcity” and shore up the doctrine, adapt-
ing it to new technologies.

1. Turner L In this case (Turner Broadcasting System, Inc. v.
FCC, 512 U.S. 622 [1994]), the Supreme Court developed a “bot-
tleneck” approach that suggests that cable television is suscepti-
ble to some forms of regulation that are related to scarcity (though
in a different guise).

2. Turner II. Scarcity might be redefined in terms of patterns
of dominance: what is scarce is not spectrum, but preferred
channels in terms of reaching audience. In Turner II (Turner
Broadcasting System v. FCC, 520 US. 180 [1997D), Justice
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Kennedy talks about the anticompetitive function of must-carry
rules. Somewhere, there’s a relationship between old ideas of
scarcity and new ones that look at industry structure. This is not
technological scarcity, but economic power. Of course, here, it
may be more difficult to distinguish broadcasting from other
media.

3. Reno. The other hooks defined in Reno (Reno v. ACLU, 117
S.Ct. 2329 [1997)) are, of course, “pervasiveness” and “history of
regulation.” Probably “frequency as government property” is a
hook. “Public forum” may also be a hook (historically devoted to
common purposes).

THE ABYSS ON THE OTHER SIDE OF SCARCITY:
LOOKING ONLY AT LADDERS

If scarcity diminishes as the characteristic and principal mode
of justifying government intervention, what will stand in its place?
Or, what has always been there, beneath the surface, beneath this
convenient justification?

1. Pacifica and the power of the medium. Quite well known are
the arguments developed in Pacifica (FCC v. Pacifica
Foundation, 438 U.S. 726 [1978]) about broadcasting’s invasive-
ness and unique availability to children, in a sense, about the
power of the medium. Perhaps this is a ladder, a social need to
regulate rather than a constitutional basis for regulation.

It is for this reason that pervasiveness, or unique accessibility,
is such a potent justification that it bears its own critique. Beyond
the facts of Pacifica itself, there is a view that pictures inhabit a
different constitutional domain from print or speech. Certainly,
world history treats images as having a magical sway that is dif-
ferent from that of the printed word. This is not the usual expla-
nation of Pacifica, but it lies somewhere at its heart even though
it is a radio case.

2. Children and public health. If one looks back at the history
of regulation and federal intervention, quackery and public health
was there from the beginning. One could say—tobacco is among
the most sophisticated examples here—that what is changing is
our notion of public health (including mental health and the men-
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tal health of children). Notions of deception, notions of protec-
tion, notions of impact—all these are changing and generally
expanding. The question, rarely asked, is whether public health is
the new mode of justifying regulation. (The V-chip debate could
be said to be really about public health.)

The limits here involve our knowledge base (what I referred to
above as the facts about the real world that underlie constitution-
al doctrine). The tobacco wars are about this question, in part. So
are the indecency battles.

At the heart of the point of view of the Religious Right, the
Moral Majority, and others is a broader notion of what constitutes
public health and a greater confidence in the relationship
between certain kinds of programming and the public health of
children.

3. The architecture of the electoral process or the public
sphere. There is some embedded power in the state legislatures
and in the federal government to establish the machinery of
elections—the infrastructure of our system. Some aspects of this
problem are obvious, such as establishment of the prerequisites
for candidacy, including number of signatures to get on a ballot,
age, residence, etc. Almost wholly unexplored is the extent to
which, and tools by which, ideas of electoral architecture can be
associated with regulation of the press. It is quite interesting that
much of the assistance given by U.S. entities to transitional soci-
eties (e.g., the post-Soviet countries) is very careful and thor-
ough in terms of how broadcasting time is made available to
political candidates.

Obviously, this issue is deeply involved in much more than the
regulation of rates and access by political candidates to licensed
radio and television broadcasters. 1 wouldn’t want to make too
much of the constitutionality of restrictions on campaigning with-
in fifty yards of a polling booth, but it’s worth trying to consider
a jurisprudence of democratic election administration that has
nothing to do with scarcity.

Related to this issue is the increasingly ubiquitous discussion of
the “public sphere.” Assuming that an active public sphere is nec-
essary for the development of a healthy democratic society, the
question is whether state regulation or intervention can provide
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the conditions for the existence of such a sphere. Morsels of
American policy such as the public access doctrine seem
addressed at this notion of a public sphere.

Among the questions—which cut across all elements of the
media—are: timing of endorsements, limits on advertising, truth-
fulness in advertising, objectivity in covering candidates, and rela-
tionship to debates.

NATIONAL IDENTITY

Here’s a puzzling question. Almost all countries—including
Western democracies—think that issues of national identity justify
regulation. It is commonly thought that this is not the case in the
United States and should not be. It is worth examining this dis-
tinction.

First, there are some strains of national identity regulation in the
United States. Section 310 of the Communications Act of 1934 lim-
its the extent of foreign ownership of broadcast licenses issued by
the Federal Communications Commission (FCC). Currently, there
is even a debate over whether a direct broadcast satellite (DBS)
provider must comply with the requirements of Section 310.

Second, the United States has not really been tested. We have
not, in the television broadcast era, been under any sort of assault,
or perceived ourselves to be under any ideological external
assault that had the purpose or impact of weakening our nation-
al identity. At such times when we have perceived ourselves as
under attack (as in the period after World War I and in the 1950s),
in fact, formal and informal regulatory influences on the media
were promptly enacted or less formally put into place.

Third, I would argue that we are undergoing a bit of a nation-
al identity crisis, but we lump it under the rubric of sex and vio-
lence. We can’t blame it—as the Canadians and French and oth-
ers do—on “the United States,” but we can blame it on
“Hollywood.” If one put advocates for the Communications
Decency Act and “national identity” in the same room, they might
agree on 80 percent of content they would want limited.
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REGULATION AND THE PUBLIC INTEREST
IN A GLOBAL COMMUNITY

For the last fifty years, the United States has been thought to be
particularistic—one might say idiosyncratic—in terms of the shape
and justification of media regulation, even with respect to regula-
tion of the electronic media. The idea is that the United States is
differentiated by the First Amendment and the interpretations that
have developed around it.

Here, I want to make two points. The first point, looking back-
ward, is that notwithstanding its rhetoric and constitutional
framework, the U.S. approach has not been so different from that
of other Western democracies. The legal analysis, the existence
of the Constitution, the nature of the regulatory agency, the role
of the courts—all these may be different from the UK. or French
or German framework. But at bottom (and this is a hypothesis
subject to criticism), the results have been not too dissimilar. If
anything, our programming may be more censored (for sexual
content), than that of our continental counterparts. The main
exception has to do with politics and the electoral system.
European counterparts are far more subject to regulation in terms
of political advertising and endorsements than are the U.S.
licensees.

The second point is forward-looking. In a world where pro-
gram producers are seeking a more extensive, more global mar-
ket, private arrangements will tend to flatten out regulatory dif-
ferences. In this global environment, the private players will more
greatly value opportunities for entry than freedom from content
restrictions.

Two trends ought to be taken into account by the President’s
Advisory Committee on the Public Interest Obligations of Digital
Broadcasters and other policymakers:

1. Increasingly, arrangements for media regulation will be
worked out multilaterally, or, at the least, consultation will exist,
say between the FCC and others in the United States and bodies
in the European Union and elsewhere.

2. For reasons of efficiency, private multinationals, which oper-
ate in many markets, will seek program approaches that are as
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transportable as possible; conversely, it will be in the interest of
these private multinationals to have world regulatory patterns
emerge that are as standardized as possible.

CONCLUSION

This article suggests that it is important to think about the dis-
tinction between what I've called the hooks and the ladders of
constitutional doctrine relating to regulation of speech and the
press. Are both hooks and ladders necessary? Do hooks of this
sort exist only to support ladders? Is American constitutional doc-
trine, which may have been hook-oriented with respect to elec-
tronic media, in the process of shifting to ladders?
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It’s a national sport to hold a mirror to the lips of Red Lion.
So is the race to find a replacement for “scarcity” as a consti-
tutional basis for media regulation. This little paper is an
unusual effort to extend this sport through a very slightly edit-
ed text of what various Justices have said about scarcity and its
substitutes.’

Let’s think of this as a roundtable, a little seminar created and
conducted especially for the benefit of those confused by
Supreme Court opinions.

Chief Justice William Rehnquist is, naturally, in the Chair. To
make him a good and prodding moderator, I have invented his
words, as ought to be pretty clear (except where otherwise indi-
cated). I hope the liberties I have taken with his persona will be
taken in the spirit of making the discourse more interesting.

The main discussants at this table are Justice Anthony
Kennedy, who thought he’d more or less killed Red Lion in the
first Turner Broadcasting case, and Justice Clarence Thomas,
who has emerged as the most articulate and firmest believer in
the death of Red Lion. On the other side, if it can be called that,
are Justices Stephen Breyer and David Souter, who tried to resus-
citate Red Lion (and to some extent succeeded) in the last two
terms through the Denver Area case and the second Turner case.
Justice John Paul Stevens is at the table as well because of his
opinion in the Internet case, Reno v. ACLU, and his support of
Justice Breyer in Denver Area. And Justice Sandra Day O’Connor
chimes in as well, largely through her recent comments in the
Reno and Turner Il cases. Mostly, I have not made up the words

ERIC " 107

IToxt Provided by ERI



90 DIGITAL BROADCASTING AND THE PUBLIC INTEREST

of the distinguished discussants in this roundtable. The dialogue
that follows has been assembled from texts of the various
Justices’ actual opinions about these questions. (I have very light-
ly edited the resulting text, adding a few conversational transi-
tions and removing many of the case citations to make the dis-
cussion move more quickly.)

PART I

Chief Justice Rehnquist: I have brought you together in our
handsome conference room for a special session of the Justices
held for the particular benefit of the President’s Advisory
Committee on the Public Interest Obligations of Digital Television
Broadcasters.

My fellow Brethren, these poor chaps have to determine, from
the history of our decisions and opinions, what constitutional
basis there might be for Congress to legislate broadcasting in light
of the First Amendment. Many professors, representatives of indus-
try groups, and others are trying to persuade them as to what the
Constitution really means on this topic. Since we are the true
experts on this question, I have agreed, just this once, to let them
into our inner sanctum.

Justice Thomas, why don’t you start by spelling out, very briefly,
the early bistory of Red Lion, decided in 1969, and our own pat-
tern of distinguishing broadcasting from newspapers.

Justice Thomas: The text of the First Amendment makes no dis-
tinction between print, broadcast, and cable media, but we have
done so. In Red Lion Broadcasting Co. v. FCC, we held that, in
light of the scarcity of broadcasting frequencies, the government
may require a broadcast licensee “to share his frequency with oth-
ers and to conduct himself as a proxy or fiduciary with obligations
to present those views and voices which are representative of his
community and which would otherwise, by necessity, be barred
from the airwaves.” We thus endowed the public with a right of
access “to social, political, esthetic, moral, and other ideas and
experiences.” That public right left broadcasters with substantial,
but not complete, First Amendment protection of their editorial
discretion.
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In contrast, we have not permitted that level of government
interference in the context of the print media. In Miami Herald
Publishing Co. v. Tornillo, for instance, we invalidated a Florida
statute that required newspapers to allow, free of charge, a right
of reply to political candidates whose personal or professional
character the paper assailed. We rejected the claim that the statute
was constitutional because it fostered speech rather than restrict-
ed it, as well as a related claim that the newspaper could permis-
sibly be made to serve as a public forum. We also flatly rejected
the argument that the newspaper’s alleged media monopoly could
justify forcing the paper to speak in contravention of its own edi-
torial discretion.

Chief Justice Rehnquist: Thanks for the background, Justice
Thomas. You put the law very clearly. But it’s your view—is il
not>—that Red Lion is, or ought to be, dead as a doornail. Why
don’t you tell us of its demise, drawing from your dissent in the
Denver Area case.

Justice Thomas: Our First Amendment distinctions between
media, dubious from their infancy, placed cable in a doctrinal
wasteland in which regulators and cable operators alike could not
be sure whether cable was entitled to the substantial First
Amendment protections afforded the print media or was subject
to the more onerous obligations shouldered by the broadcast
media.” Over time, however, we have drawn closer to recognizing
that cable operators should enjoy the same First Amendment
rights as the nonbroadcast media.

Chief Justice Rehnquist: We had a bunch of early decisions
involving cable television and its regulation in which we bardly
touched free speech claims. What about those cases? Did we sud-
denly see the light?

Justice Thomas: Our first ventures into the world of cable
regulation involved no claims arising under the First
Amendment, and we addressed only the Federal
Communications Commission’s (FCC’s) regulatory authority
over cable operators.3 Only in later cases did we begin to
address the level of First Amendment protection applicable to
cable operators. In Preferred Communications, for instance,
when a cable operator challenged the City of Los Angeles's
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auction process for a single cable franchise, . . . we noted that
cable operators communicate various topics “through original
programming or by exercising editorial discretion over which
stations or programs to include in [their] repertoire.” But we
then likened the operators’ First Amendment interests to those
of broadcasters subject to Red Lion’s right of access require-
ment.

Five years later, in Leathers v. Medlock,' we dropped any refer-
ence to the relaxed scrutiny permitted by Red Lion. Arkansas had
subjected cable operators to the state’s general sales tax, while
continuing to exempt newspapers, magazines, and scrambled
satellite broadcast television. Cable operators, among others, chal-
lenged the tax on First Amendment grounds, arguing that the state
could not discriminatorily apply the tax to some, but not all, mem-
bers of the press. Though we ultimately upheld the tax scheme
because it was not content-based, we agreed with the operators
that they enjoyed the protection of the First Amendment. We
found that cable operators engage in speech by providing news,
information, and entertainment to their subscribers and that they
are “part of the ‘press.”

Chief Justice Rehnquist: Okay, that’s the lead up. Now drop the
hammer. Tell them about bow the majority got fed up with danc-
ing around this issue and tried to bury Red Lion in the case we
call Turner 1, the first “must-carry” case.

Justice Thomas: Two terms ago, in Turner Broadcasting System,
Inc. v. FCC, we stated expressly [that] the Red Lion standard does
not apply to cable television. As we said there, “[tlhe rationale for
applying a less rigorous standard of First Amendment scrutiny to
broadcast regulation . . . does not apply in the context of cable
regulation,” and “lalpplication of the more relaxed standard of
scrutiny adopted in Red Lion and the other broadcast cases is
inapt when determining the First Amendment validity of cable
regulation.”5

Chief Justice Rehnquist: Justice Kennedy, you went further than
that, didn’t you?. Why don’t you tell us in your own words bhow
you set Red Lion up so as to discredit it?

Justice Kennedy: First, in Turner I, I gave a very specific read-
ing to Red Lion. Here’s what I said:
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The justification for our distinct approach to
broadcast regulation rests upon the unique physi-
cal limitations of the broadcast medium. As a gen-
eral matter, there are more would-be broadcasters
than frequencies available in the electromagnetic
spectrum. And if two broadcasters were to attempt
to transmit over the same frequency in the same
locale, they would interfere with one another’s sig-
nals, so that neither could be heard at all. The
scarcity of broadcast frequencies thus required the
establishment of some regulatory mechanism to
divide the electromagnetic spectrum and assign
specific frequencies to particular broadcasters. See
FCC v. League of Women Voters (“The fundamental
distinguishing characteristic of the new medium of
broadcasting . . . is that broadcast frequencies are
a scarce resource [that] must be portioned out
among applicants”).6

In addition, the inherent physical limitation on the number of
speakers who may use the broadcast medium has been thought to
require some adjustment in traditional First Amendment analysis to
permit the government to place limited content restraints, and
impose certain affirmative obligations, on broadcast licensees. As we
said in Red Lion, “where there are substantially more individuals who
want to broadcast than there are frequencies to allocate, it is idle to
posit an unabridgeable First Amendment right to broadcast compa-
rable to the right of every individual to speak, write, or publish.”

Chief Justice Rehnquist: Didn’t you then use the gentle rebuke
that “courts and commentators bave criticized the scarcity ratio-
nale since its inception,” and language which is a frequent signal
to observers of our disappointment with existing doctrine: “We
bave declined to question its continuing validity as support for our
broadcast jurisprudence, see FCC v. League of Women Voters,
and see no reason to do so bere.”

That was deftly done. I recognize the placement of the finger-
prints. Then, given how you characterized Red Lion, how did you
determine that the doctrine did not apply to the new technologies?
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Justice Kennedy: The broadcast cases are inapposite to cable
. . . because cable television does not suffer from the inherent
limitations that characterize the broadcast medium. Indeed,
given the rapid advances in fiber optics and digital compression
technology, soon there may be no practical limitation on the
number of speakers who may use the cable medium. Nor is
there any danger of physical interference between two cable
speakers attempting to share the same channel. In light of these
fundamental technological differences between broadcast and
cable transmission, application of the more relaxed standard of
scrutiny adopted in Red Lion and the other broadcast cases is
inapt when determining the First Amendment validity of cable
regulation.

Chief Justice Rehnquist: That’s pretty interesting. I guess you
could infer that “the rapid advances” idea also applies to digital
broadcasting. Yet, I know the government bharbors a love for Red
Lion. Did the Solicitor General try to get you to apply it to cable, in
Turner 1, even absent scarcity?

Justice Kennedy: You bet.

Although the government acknowledged the substantial tech-
nological differences between broadcast and cable, it advanced a
second argument (second to scarcity) for application of the Red
Lion framework to cable regulation. It asserted that the foundation
of our broadcast jurisprudence is not the physical limitations of
the electromagnetic spectrum, but rather the “market dysfunction”
that characterizes the broadcast market.

Because the cable market is beset by a similar dysfunction,
the government maintained, the Red Lion standard of review
should also apply to cable. While I finally agreed that the cable
market suffers certain structural impediments, I found the gov-
ernment’s argument flawed in two respects. First, as discussed
above, the special physical characteristics of broadcast transmis-
sion, not the economic characteristics of the broadcast market,
are what underlies our broadcast jurisprudence. Second, the
mere assertion of dysfunction or failure in a speech market,
without more, is not sufficient to shield a speech regulation from
the First Amendment standards applicable to nonbroadcast
media.

IC
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Chief Justice Rehnquist: So, as I understand it, you were reject-
ing the relaxed standard of Red Lion, on any basis. Let’s see how
this played through later decisions.

Justice Breyer, it’s your turn. You've come on to the Court as a
bighly touted expert on regulation and communications policy.
You were one of the young botshots long ago on the President’s
(that was President Jobnson) Telecommunications Task Force in
1967.

Here, in the last couple of years, you've begun to assert your
own view on these questions of regulating the electronic media. 1
see you as trying to lead the Court out of what you think is its con-
stitutional wilderness on these questions.

In the second Turner case, decided just this term, you went out
of your way to differ from Justice Kennedy. You voted with the
Court to uphold the must-carry rules, but you did so by proclaim-
ing a wholly different interpretation of Red Lion and its applica-
bility.

Rather than distinguish Red Lion, you embraced it and rede-
fined it as not about scarcity but about public discourse. Can we
have a few of your choice words about that?

Justice Breyer: I joined Justice Kennedy’s opinion in Turner I,
except where he tried to pin the must-carry rules on an anticom-
petitive rationale.

Chief Justice Rehnquist: 7 remember. Justice Kennedy wanted to
find a way to uphold the must-carry rules without relying on the
Red Lion rationale that “scarcity” permitted a lower form of
scrutiny.

Justice Breyer: I agreed with the majority that the must-carry
statute must be “sustained under the First Amendment if it
advances important governmental interests unrelated to the sup-
pression of free speech and does not burden substantially more
speech than necessary to further those interests.” My support rest-
ed, however, not upon the principal opinion’s analysis of the
statute’s efforts to “promote fair competition,” but rather upon its
discussion of the statute’s other objectives, namely “(1) preserving
the benefits of free, over-the-air local broadcast television,” and
“(2) promoting the widespread dissemination of information from
a multiplicity of sources.”
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Chief Justice Rehnquist: Why is that distinction important?

Justice Breyer: Whether or not the must-carry statute does or
does not sensibly compensate for some significant market defect,
it undoubtedly seeks to provide over-the-air viewers who lack
cable with a rich mix of over-the-air programming by guarantee-
ing the over-the-air stations that provide such programming the
extra dollars that an additional cable audience will generate. I
believe that this purpose—to assure the over-the-air public
“access to a multiplicity of information sources,”—provides suffi-
cient basis for rejecting the First Amendment claim that the statute
is unconstitutional.

Chief Justice Rehnquist: This sounds like you are back to some-
thing like Red Lion’s empbasis on the “rights of the viewer.” Are
you trying to balance the rights of the over-the-air viewer against
the rights of the cable operator (regardless of the scarcity argu-
ment)?

Justice Breyer: I do not deny that the compulsory carriage that
creates the “guarantee” extracts a serious First Amendment price.
It interferes with the protected interests of the cable operators to
choose their own programming; it prevents displaced cable pro-
gram providers from obtaining an audience; and it will sometimes
prevent some cable viewers from watching what, in its absence,
would have been their preferred set of programs. This “price”
amounts to a “suppression of speech.”

Chief Justice Rehnquist: That’s pretty candid. Shouldn't it be
enough, then, that we are depriving these cable program providers
and cable viewers and operators of speech rights?

Justice Breyer: There are important First Amendment interests
on the other side as well. The statute’s basic noneconomic pur-
pose is to prevent too precipitous a decline in the quality and
quantity of programming choice for an ever-shrinking
non-cable-subscribing segment of the public.

This purpose reflects what “has long been a basic tenet of
national communications policy,” namely that “the widest possi-
ble dissemination of information from diverse and antagonistic
sources is essential to the welfare of the public.”7 That policy, in
turn, seeks to facilitate the public discussion and informed delib-
eration, which, as Justice Brandeis pointed out many years ago,
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democratic government presupposes and the First Amendment
seeks to achieve. Indeed, Turner Irested in part upon the propo-
sition that “assuring that the public has access to a multiplicity of
information sources is a governmental purpose of the highest
order, for it promotes values central to the First Amendment.”

Chief Justice Rehnquist: Given all of this, what's the bottom line
for the Advisory Committee? What'’s the First Amendment rule in
determining whether a condition or regulation can be permitted?

Justice Breyer: With important First Amendment interests on
both sides of the equation, the key question becomes one of
proper fit. That question, in my view, requires a reviewing court
to determine both whether there are significantly less restrictive
ways to achieve Congress’ over-the-air programming objectives,
and also to decide whether the statute, in its effort to achieve
those objectives, strikes a reasonable balance between potential-
ly speech-restricting and speech-enhancing consequences.

Chief Justice Rehnquist: Let’s see some examples of balancing. I
always like circus acls.

Justice Breyer: In particular, I note (and agree) that a cable sys-
tem, physically dependent upon the availability of space along
city streets, at present (perhaps less in the future) typically faces
little competition, that it therefore constitutes a kind of bottleneck
that controls the range of viewer choice (whether or not it uses
any consequent economic power for economically predatory pur-
poses), and that some degree—at least a limited degree—of gov-
ernmental intervention and control through regulation can prove
appropriate when justified under O’Brien (at least when not “con-
tent based”).

I also agree that, without the must-carry statute, cable systems
would likely carry significantly fewer over-the-air stations, that sta-
tion revenues would therefore decline, and that the quality of
over-the-air programming on such stations would almost
inevitably suffer, I agree further that the burden the statute impos-
es upon the cable system, potential cable programmers, and cable
viewers, is limited and will diminish as typical cable system capac-
ity grows over time.

Finally, I believe that Congress could reasonably conclude that
the must-carry statute will help the typical over-the-air viewer (by

O
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maintaining an expanded range of choice) more than it will hurt
the typical cable subscriber (by restricting cable slots otherwise
available for preferred programming). The latter’s cable choices
are many and varied, and the range of choice is rapidly increas-
ing. The former’s over-the-air choice is more restricted; and, as
cable becomes more popular, it may well become still more
restricted insofar as the over-the-air market shrinks and thereby,
by itself, becomes less profitable. In these circumstances, I do not
believe the First Amendment dictates a result that favors the cable
viewers’ interests.

Chief Justice Rehnquist: I don’t want to get overly technical. But
how bigh is the pole over which a statute bas to vault? Is this Red
Lion’s “relaxed scrutiny” or O'Brien’s “intermediate scrutiny.”

Justice Breyer: These and other similar factors discussed by the
majority, lead me to agree that the statute survives “intermediate
scrutiny,” whether or not the statute is properly tailored to
Congress’s purely economic objectives.

Chief Justice Rehnquist: If I get it straight, Justice Breyer, you
thought it was OK to bave must-carry rules on cable because that
will lead to a bealthier over-the-air sector and that means greater
public debate. Justice O’Connor, you look amazingly uncomfort-
able. I know you objected wildly to Justice Kennedy’s and Justice
Breyer’s analyses.

Justice O’Connor: In sustaining the must-carry provisions of the
Cable Act, the Court, in Turner II, ignored the main justification
of the statute urged [by the government and the broadcasters and
others] and subjected restrictions on expressive activity to an inap-
propriately lenient level of scrutiny.

The principal opinion then misapplied the analytic framework
it chose, exhibiting an extraordinary and unwarranted deference

 for congressional judgments, a profound fear of delving into com-
plex economic matters, and a willingness to substitute untested
assumptions for evidence.

Chief Justice Rehnquist: That’s skewing poor Justice Kennedy,
author of the principal opinion in both the Turner decisions. He
was just trying to keep Red Lion interred while sustaining the
must-carry rules. Why don’t you just stick to attacking Justice
Breyer? I think that will be of more use to the Advisory Committee.
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Justice O’Connor: Justice Breyer disavowed the principal opin-
ion’s position on anticompetitive behavior, and instead treated the
must-carry rules as a “speech-enhancing” measure designed to
ensure access to “quality” programming for non-cable house-
holds. Neither the principal opinion nor the partial concurrence
explains the nature of the alleged threat to the availability of a
“multiplicity of broadcast programming sources,” if that threat
does not arise from cable operators’ anticompetitive conduct.
Such an approach makes it impossible to discern whether
Congress was addressing a problem that is “real, not merely con-
jectural,” and whether must-carry addresses the problem in a
“direct and material way.”

Chief Justice Rehnquist: You weren’t all negative. What caught
my eye in reading your dissent, and what might be interesting to
the Advisory Committee, was your suggestion that a subsidy
scheme for over-the-air broadcasters could be constitutional even
though reserving space for them was not.

Justice O’Connor: Thanks, Chief. To the extent that Justice
Breyer saw must-carry as a “speech-enhancing” measure designed
to guarantee over-the-air broadcasters “extra dollars,” it is unclear
why subsidies would not fully serve that interest.

Chief Justice Rehnquist: Isn’t that impractical? How would you
fashion a subsidy?

Justice O’Connor: If the government is indeed worried that
imprecision in allocation of subsidies would prop up stations
that would not survive even with cable carriage, then it could tie
subsidies to a percentage of stations’ advertising revenues (or,
for public stations, member contributions), determined by sta-
tions’ access to viewers. For example, in a broadcast market
where 50 percent of television-viewing households subscribe to
cable, a broadcaster has access to all households without cable
as well as to those households served by cable systems on
which the broadcaster has secured carriage. If a broadcaster is
carried on cable systems serving only 20 percent of cable house-
holds (i.e., 10 percent of all television-viewing households in the
broadcast market), the broadcaster has access to 60 percent of
the television-viewing households. If the government provided
a subsidy to compensate for the loss in advertising revenue or
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member contributions that a station would sustain by virtue of
its failure to reach 40 percent of its potential audience, it could
ensure that its allocation would do no more than protect those
broadcasters that would survive with full access to
television-viewing households.

Chief Justice Rehnquist: Thanks, Justice O’Connor, for that
imaginative suggestion. That sounds more like a statute than an
opinion.

I'want to return to Justice Breyer. We've talked about your
differences with most of my colleagues by your insistence on
Red Lion’s emphbasis on rich public discussion and debate.
There seems to be (at least) one other major important differ-
ence between you and Justice Kennedy. He and Justice
Thomas and Justice O’'Connor want to have rules that are
Jairly clear, that can be understood by members of the
Advisory Committee.

If you were in charge, what would you tell the Advisory
Committee?

Justice Breyer: The history of this Court’s First Amendment
jurisprudence is one of continual development, as the
Constitution’s general command that “Congress shall make no law

. . abridging the freedom of speech, or of the press,” has been
applied to new circumstances requiring different adaptations of
prior principles and precedents. The essence of that protection is
that Congress may not regulate speech except in cases of extra-
ordinary need and with the exercise of a degree of care that we
have not elsewhere required.9

Chief Justice Rehnquist: Okay, that sounds a little more tentative
and much mushier that our careful three-tier tests. It sounds to me,
reading your Denver Area opinion, that you want to get rid of
what we have tried to represent as “bright lines” or “clear cate-
gories” and throw the whole thing up for grabs. Frankly, I was
amazed in the recent Denver Area case, your maiden opinion in
the electronic media field, at bow you gained a plurality, and
almost five votes, for a wholly different way of looking at Red Lion
and our subsequent cases.

Can you try, with some economy, to let this Advisory Committee
in on your view?
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Justice Breyer: Over the years, this Court has restated and
refined basic First Amendment principles, adopting them more
particularly to the balance of competing interests and the special
circumstances of each field of application. For example, Red Lion
Broadcasting Co. v. FCC employed a highly flexible standard in
response to the scarcity problem unique to over-the-air broad-
cast.

This tradition teaches that the First Amendment embodies an
overarching commitment to protect speech from government reg-
ulation through close judicial scrutiny, thereby enforcing the
Constitution’s constraints, but without imposing judicial formulae
so rigid that they become a straitjacket that disables government
from responding to serious problems. This Court, in different con-
texts, has consistently held that the government may directly reg-
ulate speech to address extraordinary problems, where its regula-
tions are appropriately tailored to resolve those problems without
imposing an unnecessarily great restriction on speech.

Chief Justice Rehnquist: I recognize the swipe at our First
Amendment jurisprudence. Who are you calling “rigid,” and
which of our ‘judicial formulae” are you saying constitutes a
“straitjacket?”

Sorry—I don’t want to depart from my role as moderator. Let me
take it slower: I suppose you are bolding out for a broader stan-
dard, one that’s more open and does not necessarily adopt one of
the specific rules that bave been previously articulated by the
Court.

For my money, I thought the Court bad worked pretty hard at
developing very specific constitutional standards for different
media. That’s where we ask bow broadcasting is different from
cable and get into the whole scarcity business.

Shouldn’t we tell these fine people appointed by the president
exactly which rules apply as scarcity vanishes? Is it really
enough that the government is “responding to serious prob-
lems?” The government always thinks that it is responding to
serious problems.

Justice Breyer:1 didn’t agree with Justices Kennedy and Thomas
in Denver Areaand I wished I'd had a majority to say what should
be done in these areas of new technology.
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Justices Kennedy and Thomas would have us declare which,
among the many applications of the general approach that this
Court has developed over the years, we should apply to cable
television, for example in the case of indecency on cable leased
channels. But no definitive choice among competing analogies
(broadcast, common carrier, bookstore) allows us to declare a
rigid single standard, good for now and for all future media and
purposes.

Chief Justice Rehnquist: But doesn’t that approach leave us—
and the Advisory Committee—drifting at sea with no clear rules?

Justice Breyer: 1 would not reject all the more specific formula-
tions of the standards—they appropriately cover the vast majority
of cases involving government regulation of speech. Rather,
aware as we are of the changes taking place in the law, the tech-
nolo Y and the industrial structure, related to telecommunica-
tions, I—and the Justices who joined me in the plurality in
Denver Area—Dbelieve it unwise and unnecessary definitively to
pick one analogy or one specific set of words now.

Chief Justice Rehnquist: Taxpayers as well as some of your col-
leagues may think we’re paid to make rules that are useful guides.
Some may even say that the First Amendment is stronger if there
are clear rules as to when the Constitution applies. I suppose you
will make the argument that there’s too much change in the air to
bave clarity now.

Justice Breyer: 1 agree with what was said in Columbia
Broadcasting, namely that “[tlhe problems of regulation are ren-
dered more difficult because the broadcast industry is dynamic in
terms of technological change; solutions adequate a decade ago
are not necessarily so now, and those acceptable today may well
be outmoded ten years hence.””

I therefore think it premature to answer the broad questions
that [many people want answered] in their efforts to find a defin-
itive analogy, deciding, for example, the extent to which private
property can be designated a public forum, whether public access
channels are a public forum, whether the government’s view-
point-neutral decision to limit a public forum is subject to the
same scrutiny as a selective exclusion from a pre-existing public
forum, whether exclusion from common carriage must for all pur-
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poses be treated like exclusion from a public forum, and whether
the interests of the owners of communications media always sub-
ordinate the interests of all other users of a medium.

Chief Justice Rehnquist: Let’s get specific, looking, for example,
at how you dealt with the Congress’s effort, in the 1992 Cable Act,
to regulate indecency on leased channels and permit cable opera-
tors to exclude it. In Turner 1, I thought we buried Red Lion, so why
don’t we treat cable like a newspaper? I know what your answer
was in Turner 1l (appealing to Red Lion’s public sphere founda-
tions), but do you have more to say about it than that?

Justice Breyer: The Court’s distinction in Turner I, between
cable and broadcast television, relied on the inapplicability of the
spectrum scarcity problem to cable.

While that distinction was relevant in Turner, to the justification
for structural regulations at issue there (the “must carry” rules), it
has little to do with a case that involves the effects of television
viewing on children. Those effects are the result of how parents
and children view television programming, and how pervasive
and intrusive that programming is. In that respect, cable and
broadcast television differ little, if at all.

Chief Justice Rehnquist: That’s pretty amazing. Are you telling
me that “scarcity” is sometimes, but not always the way to think
about what standard should apply?

Justice Thomas, belp me bere!

Justice Thomas: I disagree with Justice Breyer’s detailed expla-
nation of why he believes it is “unwise and unnecessary,” to
choose a standard against which to measure petitioners’ First
Amendment claims. He largely disregards our attempt in Turner
I'to define that standard. His attempt to distinguish Turneron the
ground that it did not involve “the effects of television viewing on
children,” is meaningless because that factual distinction has no
bearing on the existence and ordering of the free speech rights
asserted in these cases.

Chief Justice Rehnquist: Now I get the difference, and bere’s the
situation as far as Justice Breyer goes: Red Lion’s scarcity basis may
no longer apply, but—as far as must-carry is concerned, Red Lion’s
public sphere foundation still lives. And if we're dealing with inde-
cency on cable, scarcity isn’t the relevant doctrine anyway.
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Maybe Justice Stevens can shed light on this: You've been
around for a while. Do you agree with Justice Breyer? Do you
agree that it’s not the specific medium that’s the key, but more the
context?

You voted with Justice Breyer in Denver Area, as did Justice
Souter. That'’s a pretty big chunk of the Court.

Justice Stevens: Like Justice Breyer and Justice Souter, I am con-
vinced that it would be unwise to take a categorical approach to
the resolution of novel First Amendment questions arising in an
industry as dynamic as this.

Just as Congress may legitimately limit access to certain cable
channels to unaffiliated programmers, I believe it may also limit,
within certain reasonable bounds, the extent of the access that it
confers upon those programmers.la If the government had a rea-
sonable basis for concluding that there were already enough clas-
sical musical programs or cartoons being telecast—or, perhaps,
even enough political debate—I would find no First Amendment
objection to an open access requirement that was extended on an
impartial basis to all but those particular subjects. A contrary con-
clusion would ill-serve First Amendment values by dissuading the
government from creating access rights altogether.

Chief Justice Rehnquist: Justice Souter, you usually are pretty
clear about these things yourself.

Are you really with the crowd that says that this is a time of
waiting and watching, of trying to experiment while technology
develops? Don’t we need rules, especially in the First Amendment
area?

Justice Souter: I do not think the fact that we deal, say, with
cable transmission necessarily suggests that a simple category
subject to a standard level of scrutiny ought to be recognized at
this point. While we have found cable television different from
broadcast with respect to the factors justifying intrusive access
requirements under the rule in Red Lion,1 Justice Breyer’s plural-
ity opinion in Denver Area rightly observed that the characteris-
tics of broadcast radio that rendered indecency particularly
threatening in Paciﬁca,15 that is, its intrusion into the house and
accessibility to children, are also present in the case of cable tele-
vision.
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It would seem, then, that the appropriate category for cable
indecency should be as contextually detailed as the Pacifica
example, and settling upon a definitive level-of-scrutiny rule of
review for so complex a category would require a subtle judg-
ment.

Sharply differing with me and Justice Breyer in Denver Area,
Justice Kennedy stressed the worthy point that First Amendment
values generally are well-served by categorizing speech protec-
tion according to the respective characters of the expression, its
context, and the restriction at issue. Reviewing speech regulations
under fairly strict categorical rules keeps the starch in the stan-
dards for those moments when the daily politics cries loudest for
limiting what may be said."”

As a result, he saw no warrant there for anything but a cate-
gorical and rule-based approach applying a fixed level of scruti-
ny, the strictest, to judge the content-based provisions of the
statute. He accordingly faulted us for declining to decide the pre-
cise doctrinal categories that should govern the issue at hand.

The value of the categorical approach generally to First
Amendment security cause me to explain, as I have above, why I
joined Justice Breyer’s and the Court’s unwillingness to announce
a definitive categorical analysis in Denver Area.

Chief Justice Rehnquist: 7his is a double lollapalooza. First, you
are saying that “indecency” regulation may bhave little to do with
whether a medium bas scarcity characteristics or not. I will sure-
ly want to get back to that question, with Justice Stevens, the
author of the Reno Internet decision.

But I want to keep with the Red Lion question. What Justice
Thomas was saying, and what I thought was the case, is the fol-
lowing: we bave different media and different rules for each one.
We then determine whether the basis (like scarcity) for a particu-
lar rule still survives in the real world. If it doesn't, then the rule is
undermined and we make a new rule. Isn't that what Turner I
was all about? And shouldn’t we try to find a rule for cable and
then one for the Internet? What you did in Denver Area seems
inconsistent with that mandate.

Justice Souter: There is even more to be considered, enough
more to demand a subtlety tantamount to prescience.
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All of the relevant characteristics of cable are presently in a
state of technological and regulatory flux. Recent and far-reaching
legislation not only affects the technical feasibility of parental con-
trol over children’s access to undesirable material,” but portends
fundamental changes in the competitive structure of the industry
and, therefore, the ability of individual entities to act as bottle-
necks to the free flow of information.”

Chief Justice Rehnquist: Are you arguing for a new jurispru-
dence at a time of change? Some might call that creative; others
might call it irresponsible ducking and a failure to give guidance
to good people like those appointed to the Advisory Committee.
Maybe anotber word is needed bere from my pal, Justice Thomas.

Justice Thomas: In the process of deciding not to decide on a
governing standard, Justice Breyer {and his friends] purport to dis-
cover in our cases an expansive, general principle permitting gov-
ernment to “directly regulate speech to address extraordinary
problems, where its regulations are appropriately tailored to
resolve those problems without imposing an unnecessarily great
restriction on speech.” This heretofore unknown standard is
facially subjective and openly invites balancing of asserted speech
interests to a degree not ordinarily permitted. It is true that the
standard I endorse lacks the “flexibility” inherent in the plurality’s
balancing approach, but that relative rigidity is required by our
precedents and is not of my own making.

Chief Justice Rehnquist: Okay. I sort of agree. But don’t you
want to complete your thought, Justice Souter?

Justice Souter: As cable and telephone companies begin their
competition for control over the single wire that will carry both
their services, we can hardly settle rules for review of regulation
on the assumption that cable will remain a separable and useful
category of First Amendment scrutiny. And as broadcast, cable,
and the cybertechnology of the Internet and the World Wide Web
approach the day of using a common receiver, we can hardly
assume that standards for judging the regulation of one of them
will not have immense, but now unknown and unknowable,
effects on the others.

Accordingly, in charting a course that will permit reasonable
regulation in light of the values in competition, we have to accept
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the likelihood that the media of communication will become less
categorical and more protean. Because we cannot be confident
that for purposes of judging speech restrictions it will continue to
make sense to distinguish cable from other technologies, and
because we know that changes in these regulated technologies
will enormously alter the structure of regulation itself, we should
be shy about saying the final word today about what will be
accepted as reasonable tomorrow.

Chief Justice Rehnquist: I've beard this song somewbere. I sup-
pose you, like everyone else, are going to quote Larry Lessig.

Justice Souter: In my own ignorance I have to accept the real
possibility that “if we had to decide today . . . just what the First
Amendment should mean in cyberspace, . . . we would get it fun-
damentally wrong.”l

The upshot of appreciating the fluidity of the subject that
Congress must regulate is simply to accept the fact that not every
nuance of our old standards will necessarily do for the new tech-
nology, and that a proper choice among existing doctrinal cate-
gories is not obvious. Rather than definitively settling the issue
now, Justice Breyer wisely reasoned by direct analogy rather than
by rule, concluding that the speech and the restriction at issue in
this case may usefully be measured against the ones at issue in
Paciﬁca.zo

Chief Justice Rehnquist: Does this mean—for the Advisory
Commiittee—that there is no rule now, that all that exists is a con-
text of cases from the past, and that no “simple formula” can be
extracted from our jurisprudence as you see it?

Justice Souter: If that means it will take some time before reach-
ing a final method of review for cases like this one, there may be
consolation in recalling that sixteen years passed from Roth v.
United States to Miller v. California before the modern obscenity
rule jelled; that it took over forty years, from Hague v. CIO to
Perry Ed. Assn. v. Perry Local Educators’ Assn., for the public
forum category to settle out; and that a round half-century passed
before the clear and present danger of Schenck v. United States
evolved into the modern incitement rule of Brandenburg v. Obio.

I cannot guess how much time will go by until the technolo-
gies of communication before us today have matured and their
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relationships become known. But until a category of indecency
can be defined both with reference to the new technology and
with a prospect of durability, the job of the courts will be just
what Justice Breyer did in Denver Area: recognizing established
First Amendment interests through a close analysis that constrains
the Congress, without wholly incapacitating it in all matters of the
significance apparent here, maintaining the high value of open
communication, measuring the costs of regulation by exact atten-
tion to fact, and compiling a pedigree of experience with the
changing subject. These are familiar judicial responsibilities in
times when we know too little to risk the finality of precision, and
attention to them will probably take us through the communica-
tions revolution. Maybe the judicial obligation to shoulder these
responsibilities can itself be captured by a much older rule, famil-
iar to every doctor of medicine: “First, do no harm.”

Chief Justice Rehnquist: justice Thomas, did you hear that:
“Forty years!” “Do no barm!” I bear you grumbling.

Do you want to respond bhere? Maybe you can be more realistic.
After all, the Advisory Committee is supposed to report later this
year and can’t wait forty years. President Clinton will be gone by
then, and Vice President Gore as well, no matter what bappens in
2000.

Justice Thomas: Curiously, Justices Souter, Stevens, and Breyer
seem to rely on “changes taking place in the law, the technology,
and the industrial structure, relating to telecommunications,” to
justify its avoidance of traditional First Amendment standards. If
anything, as they recognize themselves, those recent develop-
ments—which include the growth of satellite broadcast program-
ming and the coming influx of video dialtone services—suggest
that local cable operators have little or no monopoly power and
create no programming bottleneck problems, thus effectively
negating the primary justifications for treating cable operators dif-
ferently from other First Amendment speakers.

Chief Justice Rehnquist: Justice Thomas bas a point. And Justice
Stevens, you seemed pretty ready to reach a comprebensive view
on bow to decide constitutional questions generally with respect to
the Internet in Reno v. ACLU. What you said there should be of
interest to the Advisory Committee.
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Let’s start with what you said about Red Lion. All of a sudden,
you seemed to say, it wasn’t necessarily about scarcity either.

Justice Stevens: In Reno v. ACLU, I wrote that in past cases, “the
Court relied on the history of extensive government regulation of
the broadcast medium,” as a ground for “special justification for
the broadcast media that are not applicable to other speakers.” 1
asserted that the Internet was different: “Neither before nor after
the enactment of the CDA [Communications Decency Act] have
the vast democratic fora of the Internet been subject to the type
. of government and regulation that has attended the broadcast
industry.”

Chief Justice Rehnquist: I'll wait to say what that rationale
means for digital spectrum. Still, what about “scarcity”? It’s pretty
obvious that channels on the Internet aren’t scarce.

Justice Stevens: I agree. I said that “unlike the conditions that
prevailed when Congress first authorized regulation of the broad-
cast spectrum, the Internet can hardly be considered a “scarce’
expressive commodity.” Note however the adjective “expressive.”
I also said that the Internet “provides relatively unlimited, low-cost
capacity for communication of all kinds.

Chief Justice Rehnquist: 7hat also might be relevant for digital
spectrum. You had two pretty interesting and possibly relevant
footnote in Reno. I know that we often stuff material into footnotes
that we want to include, but don’t know bhow.

Justice Stevens: In one footnote I distinguished Pacifica on the
basis of an often overlooked argument by Judge Leventhal, who
wrote an opinion dissenting in the Court of Appeals. Here’s what
I said:

When Pacifica was decided, given that radio sta-
tions were allowed to operate only pursuant to
federal license, and the Congress had enacted leg-
islation prohibiting licensees from broadcasting
indecent speech, there was a risk that members of
the radio audience might infer some sort of official
or societal approval of whatever was heard over
the radio. No such risk attends messages received
through the Internet, which is not supervised by
any federal agency.
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Chief Justice Rehnquist: That's cryptic. Why didn’t you just
announce that the Internet should be a regulation-free zone, just
like newspapers?

Justice Stevens: That was another footnote. One of the three
judges in the District Court would have adopted a test that gave
the Internet “the highest protection from government intrusion.”
In a footnote, I quoted Judge Dalzell’s views: “Four related char-
acteristics of Internet communication have a transcendent impor-
tance to our shared holding that the CDA is unconstitutional on
its face. . . . First, the Internet presents very low barriers to entry.
Second, these barriers to entry are identical for both speakers and
listeners. Third, as a result of these low barriers, astoundingly
diverse content is available on the Internet. Fourth, the Internet
provides significant access to all who wish to speak in the medi-
um, and even creates a relative parity among speakers.” 1 dryly
concluded that “because appellees do not press this argument”
(that some super-standard be imposed), “we do not consider it.”

PART II

Chief Justice Rehnquist: I hope everyone enjoyed coffee and
lunch. Let’s close this discussion with a couple of clean-up points
that the Advisory Committee might find useful.

In our discussion this morning, we avoided the question which
is pretty central, that of whose rights are involved. Can Congress
Jjust call cable or other multicasters “common carriers” and regu-
late them differently on the ground that they are not speakers?

Justice Thomas, this was a really interesting part of your partial
and effective dissent—in which I and Justice Scalia joined—in
Denver Area, questioning the entire premise of most of the Justices
that the plaintiffs—those who wanted access—had standing to
challenge the federal statute.

Justice Thomas: For many years, we failed to articulate how and
to what extent the First Amendment protects cable operators, pro-
grammers, and viewers from state and federal regulation. I
thought it was time, in Denver Area that we did so, and I could
not go along with the plurality’s assiduous attempts to avoid
addressing that issue openly.
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The plaintiffs in Denver Area were all cable viewers or access
programmers or their representative organizations, not cable
operators. It is not intuitively obvious that the First Amendment
protects the interests petitioners assert, and neither petitioners nor
the plurality adequately explained the source or justification of
those asserted rights.

The First Amendment challenge, if one is to be made, must
come from the party whose constitutionally protected freedom of
speech has been burdened. Viewing the federal access require-
ments as a whole, it is the cable operator, not the access pro-
grammer, whose speech rights have been infringed.
Consequently, it is the operator, and not the programmer, whose
speech has arguably been infringed by these provisions.

Chief Justice Rehnquist: Someone in the audience is waving
enthusiastically: What are you trying to say?

Anonymous Observer: Mr. Chief Justice, with all due respect,
how do you reconcile your going along with Justice Thomas in
Denver Area with your eloquent statement in Pacific Gas and
Electric about the speech rights of corporations? I have your ear-
lier statement right here:

Extension of the individual freedom of conscience
decisions to business corporations strains the
rationale of those cases beyond the breaking
point. To ascribe to such artificial entities an “intel-
lect” or “mind” for freedom of conscience purpos-
es is to confuse metaphor with reality.
Corporations generally have not played the his-
toric role of newspapers as conveyers of individ-
ual ideas and opinion.

In extending positive free speech rights to corpo-
rations, this Court drew a distinction between the
First Amendment rights of corporations and those
of natural persons. See First National Bank of
Boston v. Bellotti and Consolidated Edison Co. v.
Public Service Comm’n of N. Y. It recognized that
corporate free speech rights do not arise because
corporations, like individuals, have any interest in
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self-expression. It held instead that such rights are
recognized as an instrumental means of furthering
the First Amendment purpose of fostering a broad
forum of information to facilitate self-government.

The interest in remaining isolated from the expres-
sive activity of others, and in declining to commu-
nicate at all, is for the most part divorced from this
broad public forum purpose of the First
Amendment. The right of access here constitutes
an effort to facilitate and enlarge public discussion;
it therefore furthers rather than abridges First
Amendment values. Likewise, because the interest
on which the constitutional protection of corporate
speech rests is the societal interest in receiving
information and ideas, the constitutional interest of
a corporation in not permitting the presentation of
other distinct views clearly identified as those of
the speaker is de minimis.

Chief Justice Rehnquist: 7 am the moderator here, and therefore
will not comment on any opinion I might bave bad or might bave
now.

Let’s get back to Justice Thomas. I think that there’s an impor-
tant tie between how we think of Red Lion and who has any right
at all to complain.

Justice Thomas: In Turner, by adopting much of the print para-
digm, and by rejecting Red Lion, we adopted with it a consider-
able body of precedent that governs the respective First
Amendment rights of competing speakers. In Red Lion, we had
legitimized consideration of the public interest and emphasized
the rights of viewers, at least in the abstract. Under that view, “it
is the right of the viewers and listeners, not the right of the broad-
casters, which is paramount.”

After Turner, however, that view can no longer be given any
credence in the cable context. It is the operator’s right that is pre-
eminent. If Tornillo and Pacific Gas & Electric Co. v. Public
Utilities Comm’n of Cal. are applicable, and I think they are, then,
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when there is a conflict, a programmer’s asserted right to transmit
over an operator’s cable system must give way to the operator’s
editorial discretion. Drawing an analogy to the print media, for
example, the author of a book is protected in writing the book,
but has no right to have the book sold in a particular book store
without the store owner’s consent. Nor can government force the
editor of a collection of essays to print other essays on the same
subject.

The Court in Turner found that the FCC's must-carry rules
implicated the First Amendment rights of both cable operators and
cable programmers. The rules interfered with the operators’ edi-
torial discretion by forcing them to carry broadcast programming
that they might not otherwise carry, and they interfered with the
programmers’ ability to compete for space on the operators’ chan-
nels.

We implicitly recognized in Turnerthat the programmer’s right
to compete for channel space is derivative of, and subordinate to,
the operator’s editorial discretion. Like a freelance writer seeking
a paper in which to publish newspaper editorials, a programmer
is protected in searching for an outlet for cable programming, but
has no freestanding First Amendment right to have that program-
ming transmitted. Likewise, the rights of would-be viewers are
derivative of the speech rights of operators and programmers.
Viewers have a general right to see what a willing operator trans-
mits, but, under both Tornilloand Pacific Gas, they certainly have
no right to force an unwilling operator to speak.

Chief Justice Rehnquist: That sounds pretty relevant to the
Aduvisory Commiittee’s concerns, if they go along with your view.

Let’s wrap this up—no more outbursts—with a discussion of
whose property we’re dealing with any way. Can Congress call
cable or the Internet or a satellite platform a public forum and reg-
ulate it accordingly? That would be pretty sweeping.

Justice Thomas, you dealt with this question—differing with
Justice Kennedy—in your dissent in Denver Area.

Justice Thomas: A group of the petitioners in Denver Area, like
the Alliance for Community Media, argued that public access
channels are public fora in which they have First Amendment
rights to speak and that the statute (allowing cable operators to
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kick them off for indecent and other speech] was invalid because
it imposed content-based burdens on those rights. I do not agree
that public access channels are public fora.

We have said that government may designate public property
for use by the public as a place for expressive activity and that,
so designated, that property becomes a public forum.

Cable systems are not public property. Cable systems are pri-
vately owned and privately managed, and petitioners point to no
case in which we have held that government may designate pri-
vate property as a public forum. The public forum doctrine is a
rule governing claims of “a right of access to public property,” and
has never been thought to extend beyond property generally
understood to belong to the government.

It may be true that title is not dispositive of the public forum
analysis, but the nature of the regulatory restrictions placed on
cable operators by local franchising authorities are not consistent
with the kinds of governmental property interests we have said
may be formally dedicated as public fora. Our public forum cases
have involved property in which the government has held at least
some formal easement or other property interest permitting the
government to treat the property as its own in designating the
property as a public forum. That is simply not true in these cases.
Pursuant to federal and state law, franchising authorities require
cable operators to create public access channels, but nothing in
the record suggests that local franchising authorities take any for-
mal easement or other property interest in those channels that
would permit the government to designate that property as a pub-
lic forum.

Similarly, assertion of government control over private proper-
ty cannot justify designation of that property as a public forum.
We have expressly stated that neither government ownership nor
government control will guarantee public access to property.
Government control over its own property or private property in
which it has taken a cogmzable property interest, like the theater
in Southeastern Promotions,” is consistent with designation of a
public forum.

But we have never even hinted that regulatory control, and par-
ticularly direct regulatory control over a private entity’s First
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Amendment speech rights, could justify creation of a public
forum. Properly construed, our cases have limited the govern-
ment’s ability to declare a public forum to property the govern-
ment owns outright, or in which the government holds a signifi-
cant property interest consistent with the communicative purpose
of the forum to be designated.

Nor am I convinced that a formal transfer of a property interest
in public access channels would suffice to permit a local fran-
chising authority to designate those channels as a public forum.
In no other public forum that we have recognized does a private
entity, owner or not, have the obligation not only to permit anoth-
er to speak, but to actually help produce and then transmit the
message on that person’s behalf. Cable operators regularly retain
some level of managerial and operational control over their pub-
lic access channels, subject only to the requirements of federal,
state, and local law and the franchise agreement. In more tradi-
tional public fora, the government shoulders the burden of
administering and enforcing the openness of the expressive
forum, but it is frequently a private citizen, the operator, who
shoulders that burden for public access channels. For instance, it
is often the operator who must accept and schedule an access
programmer’s request for time on a channel.

And, in many places, the operator is actually obligated to pro-
vide production facilities and production assistance to persons
seeking to produce access programming. Moreover, unlike a
park picketer, an access programmer cannot transmit its own
message. Instead, it is the operator who must transmit, or
“speak,” the access programmer’s message. That the speech may
be considered the operator’s is driven home by 47 U.S.C. @ 559,
which authorizes a fine of up to $10,000 and two years’ impris-
onment for any person who “transmits over any cable system
any matter which is obscene.” See also @ 558 (making operators
immune for all public access programming, except that which is
obscene).

Chief Justice Rehnquist: That has to be the last word. I have to
8o across the street and beg Congress to appoint a few more judges.
I know that some of my Brethren want to continue and differ with
Justice Thomas. You can continue informally.
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Thanks, then, to all of you, to The Aspen Institute and to the
Advisory Committee. I hope this extraordinary little session bas
belped to clarify your thinking.

Endnotes

1. The point has been to make the discussion as human and accessible as possible, but
this is not always easy as will be painfully clear. I have often removed references to
citations to make the text move more quickly. The cases discussed in this
Conversation are as follows (in chronological order): Red Lion v. FCC, 395 U .S. 367
(1969); Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974); FCC v. Pacifica
Foundation, 438 U.S. 726 (1978); Pacific Gas and Elec. Co. v. Public Utilities Com'n
of California, 475 U.S.1 (1986), Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622
(1994); Denver Area Educational Telecommunications Consortium, Inc. v. FCC, 116
S8.Ct. 2374 (1996), Turner Broadcasting System v. FCC, 520 U.S. 180 (1997); and Reno
v. ACLU, 117 S.Ct. 2329 (1997).

2. See City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488 (1986): “In
assessing First Amendment claims concerning cable access, the Court must determine
whether the characteristics of cable television make it sufficiently analogous to anoth-
er medium to warrant application of an already existing standard or whether those
characteristics require a new analysis.”

3. See United States v. Southwestern Cable Co., 392 U.S. 157, 20 L. Ed. 2d 1001, 88 S.Ct.
1994 (1968); United States v. Midwest Video Corp., 406 U.S. 649, 32 L. Ed. 2d 390, 92
S5.Ct. 1860 (1972) (Midwest Video D). Our decisions in Southwestern Cable and
Midwest Video I were purely regulatory and gave no indication whether, or to what
extent, cable operators were protected by the First Amendment.

4. 499 US. 439, 113 L. Ed. 2d 494, 111 S.Ct. 1438 (1991).

5. While members of the Court disagreed about whether the must-carry rules imposed
by Congress were content-based, and therefore subject to strict scrutiny, there was
agreement that cable operators are generally entitled to much the same First
Amendment protection as the print media. (It is true that Justice Stevens said, concur-
ring in part and concurring in judgment, that the “[clable operators’ control of essen-
tial facilities provides a basis for intrusive regulation that would be inappropriate and
perhaps impermissible for other communicative media,” but that is a different point.)

6. FCCv. League of Women Voters of California, 468 U.S. 364 (1984).

7. Turner(1994), 663 (quoting United States v. Midwest Video Corp., 406 U.S. 649, 668,
n. 27, 32 L. Ed. 2d 390, 92 S.Ct. 1860 (1972) (plurality opinion) (quoting Associated
Press v. United States, 326 U.S. 1, 20, 89 L. Ed. 2013, 65 S.Ct. 1416 (1945) (internal
quotation marks omitted)); see also FCC v. WNCN Listeners Guild, 450 U.S. 582, 594,
67 L. Ed. 2d 521, 101 S.Ct. 1266 (1981).

8. United States v. O’'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L. Ed.2d 672 (1986).
9. See, e.g., Schenck v. United States, 249 U.S. 47, 51-52, 63 L. Ed. 470, 39 S.Ct. 247

(1919); Abrams v. United States, 250 U.S. 616, 627-628, 63 L. Ed. 1173, 40 S.Ct. 17
(1919) (Holmes, J., dissenting); West Virginia Bd. of Ed. v. Barnette, 319 U.S. 624,
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639, 87 L. Ed. 1628, 63 S.Ct. 1178 (1943); Texas v. Jobnson, 491 U.S. 397, 418420,
105 L. Ed. 2d 342, 109 S.Ct. 2533 (1989). At the same time, Supreme Court cases have
not left Congress or the states powerless to address the most serious problems. See,
e.g., Chaplinsky v. New Hampshire, 315 U.S. 568, 86 L. Ed. 1031, 62 S.Ct. 766 (1942);
Young v. American Mini Theatres, Inc. 427 U.S. 50, 49 L. Ed. 2d 310, 96 S.Ct. 2440
[*26) (1976); FCC v. Pacifica Foundation, 438 U.S. 726, 57 L. Ed. 2d 1073, 98 S.Ct.
3026 (1978).

10. See also, for examples of past tests, Arkansas Writers’ Project, Inc. v. Ragland, 481
U.S. 221, 231-232, 95 L. Ed. 2d 209, 107 S.Ct. 1722 (1987) (requiring “compelling
state interest” and a “narrowly drawn” means in context of differential taxation of
media); Sable Communications of California, Inc. v. FCC, 492 U.S. at 126, 131
(1989)(applying “compelling interest,” “least restrictive means,” and “narrowly tai-
lored” requirements to indecent telephone communications); [*27) Turner (1997), 512
U.S. at (slip op., at 16) (using “heightened scrutiny” to address content-neutral regula-
tions of cable system broadcasts); and Central Hudson Gas & Elec. Corp., 447 U.S. at
566 (restriction on commercial speech cannot be “more extensive than is necessary”
to serve a “substantial” government interest).

11. See, e.g., Telecommunications Act of 1996, 110 Stat. 56; S. Rep. No. 104-23 (1995);
H. R. Rep. No. 104-204 (1995).

12.412 U.S. at 102.

13. 1 cited Red Lion for this proposition because it approved an access requirement limit-
ed to “matters of great public concern.”

14. This finding is from Turner I, which found that Red Lion's spectrum scarcity rationale
had no application to cable.

15. FCC v. Pacifica Foundation, 438 U.S. 726 (1978).

16. See, e.g., Blasi, “The Pathological Perspective and the First Amendment,” 85 Colum.
L. Rev. 449, 474 (1985) (arguing that “courts . . . should place a premium on confin-
ing the range of discretion left to future decision makers who will be called upon to
make judgments when pathological pressures are most intense™).

17. See, e.g., Telecommunications Act of 1996, @ 551, Pub. L. 104-104, 110 Stat. 139-142
(8 Feb. 1996) (provision for “V-chip” to block sexually explicit or violent programs).

18. See Telecommunications Act of 1996, Title 111, 110 Stat. 114-128 (promoting competi-
tion in cable services).

19. Larry Lessig, “The Path of Cyberlaw,” 104 Yale Law Journal 1743, 1745 (1995).

20. See, e.g., Cass Sunstein, “On Analogical Reasoning,” 106 Harv. L. Rev. 741, 786 (1993)
(observing that analogical reasoning permits “greater flexibility . . . over time”);
Kathleen Sullivan, “Post-Liberal Judging: The Roles of Categorization and Balancing,”
63 U. Colorado Law Review 293, 295, n. 6 (1992) (noting that “once the categories are
established . . . the categorical mode leads to briefs and arguments that concentrate
much more on threshold characterization than on comparative analysis”).

21. Pacific Gas and Elec. Co. v. Public Utilities Com'n of California, 475 U.S.1 (1986).
22. Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975).
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Achieving the Public Interest
in an Era of Abundance

Forrest P. Chisman
President
Southport Institute

INTRODUCTION

The third and final meeting of the Aspen Institute Working
Group on Digital Broadcasting and the Public Interest, held June
17-19, 1998, was devoted to refining the discussions of the previ-
ous two meetings. Two important themes explored by the
Working Group at its third meeting had not been discussed at
length in previous sessions. The first was that policymakers
should broaden their scope to consider how the public interest in
digital broadcasting might be achieved by other means than tra-
ditional public trustee content regulation. The second was the
notion that any consideration of digital broadcasting policy should
seriously consider the environment of other television and infor-
mation media within which this new service is being born.
Against the background of these themes, participants discussed
policy options that had been raised at the first two Working Group
meetings and explored a number of options that had not been
considered in their prior meetings.

This report highlights the themes of alternative approaches to the
public interest and the environment of media abundance, using
them as a framework to organize the discussion at the third meet-
ing. Broadly speaking, this report addresses the following question:
How can the public interest in digital broadcasting best be served
in an environment of media abundance? Focusing on this question
provides a convenient way to connect many of the views expressed
in the third meeting without recapitulating previous discussions. It
also provides a means to focus on important considerations not dis-
cussed in previous reports. As a result, this document is in some
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respects less a report of the third meeting than a report about it,
primarily based on ideas put forward by the participants.

This report begins by examining the traditional approach to
achieving the public interest in broadcasting: content regulation.
It describes the nature and justification of this approach and then
discusses concerns about whether the theory and practice under-
lying it are applicable to digital broadcasting in an era of abun-
dance. The report then reviews three alternative approaches to
achieve the public interest in digital service discussed by partici-
pants in the third meeting of the Working Group, and it relates
some of their ideas about how media abundance affects the mer-
its of these options. The three alternatives to content regulation
are (1) reliance on market forces, (2) industry self-regulation, and
(3) subsidies. Finally, the report sounds a cautionary note that any
policies applied to digital broadcasting may have unintended con-
sequences for the policies that govern other media.

CONTENT REGULATION AND ITS PROBLEMS

The Rationales for Regulation

The Telecommunications Act of 1996 reiterates the admonition
of the Communications Act of 1934 and the Radio Act of 1927 that
broadcasters must serve “the public interest, convenience, and
necessity.” ' Taken at face value, this admonition is no more than
a statement of the grounds for asserting a government interest in
the operations of any industry covered by the Constitution’s com-
merce clause. Regulations of railroads, airlines, banks, and power
companies might be explained in similar language, although more
particular reasons for government intervention are required to
explain exactly why and how regulation is applied to each indus-
try: exactly what the public interest means in each case. Likewise,
there are limiting conditions on public interest regulation of par-
ticular industries. In the case of broadcasting, the First Amend-
ment provides such a limit.

Since 1934, the public interest standard in broadcasting has
been construed by the Federal Communications Commission
(FCO), Congress, and the Courts to mean that each broadcaster
must act as a “public trustee.” (While the term itself has not
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always been used, adherence to the ideas flowing from it has
been remarkably consistent whatever the terminology.) In prac-
tice, this has meant that each broadcaster must act as an agent
of the public to ensure that content is transmitted that members
of the public wish to receive or from which they might benefit.
To aid broadcasters in determining what that content should be,
the FCC and Congress have adopted a host of affirmative oblig-
ations as well as prohibitions on broadcast content. Among the
affirmative obligations have been local coverage, fairness,
access and equal time for political candidates, and program-
ming suitable for children. Among the prohibitions have been
cigarette advertising, obscenity, payola, rigged quizzes, and
cross-ownership that might bias news reporting. The role of the
FCC and Congress in this regard leaves in question whether
broadcasters or the government are the actual “trustees,” but the
vagueness of many affirmative obligations at least maintains the
notion that broadcasters have both discretion and responsibili-
ty to decide what they must do to satisfy public wants and
needs.

It has always been recognized that this type of content regula-
tion is intrusive on commerce, inherently subjective, difficult to
enforce and troublesome on First Amendment grounds. It has,
however, repeatedly been upheld as constitutional by the
Supreme Court. And the relevant Court decisions have provided
much of the policy justification both for regulating content in the
first place and for the form content regulation has taken.

Probably the most weighty justification was provided by the
Supreme Court in a series of decisions culminating in the 1969
Red Lion decision.” The Court affirmed scarcity of spectrum and
the resulting scarcity of broadcast assignments in any given mar-
ket as the justification for regarding broadcasters as public trustees
and for content regulation based on that notion. Due to technical
considerations and legislative decisions, only a few broadcasters
in any given market are the purveyors of entertainment, news,
and public service over the airwaves. > The public has to take what
these broadcasters offer or do without the benefits of broadcast-
ing. The Court judged that both the benefits of the medium and
the potential for abuse of the broadcasters’ oligopolistic power
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were great. As a result, it ruled that it is in the public interest to
impose an obligation on broadcasters to act as trustees and for
Congress and the FCC to specify and enforce that obligation.

Pervasiveness is a second justification for regulatlon first articu-
lated by the Court in the 1978 Pacifica decision.’ Because so many
people listen to so much radio and watch so much television,
these media have enormous social impacts. As a result, govern-
ment is justified in regulating content to mitigate some adverse
effects (in the case of Pacifica, broadcasting of indecent language).

Market deficiencies have been cited as a third ground for reg-
ulation. This argument is implicit in Red Lion. Broadcasting is a
commercial medium. As a result there is little incentive for broad-
casters to transmit content for which there is not a large audience
and/or the potential for advertising revenue. For example, broad-
casters do not optimize their revenues by transmitting public ser-
vice content such as health and safety information, robust cover-
age of political campaigns, high-quality drama, or programming
primarily of interest to particular ethnic minorities. Market defi-
ciency arguments contend that commercial broadcasting is the
only means by which the public can gain these types of services
over the airwaves. As a result, broadcasters should set aside their
commercial interests from time to time, and it is legitimate for
government to force them to do so.

Public ownership of the alrwaves is the fourth common ratio-
nale for content regulatlon According to this argument, the elec-
tromagnetic spectrum is a natural resource that belongs to all
Americans, like public lands or water resources. To make it use-
ful, the government licenses some people to engage in commer-
cial broadcasting. This allows them to create great wealth and
denies the opportunity to others. In return for this grant of a valu-
able commodity, the government is justified in asking for some-
thing back, just as it receives rents on public lands. Asking that
broadcasters do a good job of serving public wants and needs is
a reasonable quid pro quo.

Underlying all of these justifications, and possibly more impor-
tant than them in driving policy, have always been assumptions
about the major social benefits that broadcasting should achieve.
Two of these are particularly worthy of mention, because they are
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so frequently cited in current debates. First, it is widely assumed
that broadcasting does and should play a major role in the
American political process by providing a forum in which candi-
dates for office and others concerned with public affairs can pre-
sent their views to the public, and in which those 1deas can receive
a critical response in the marketplace of ideas.” Because broad-
casting has come to play such a large role in the political process,
the quality of its public affairs programming, campaign coverage,
and political access practices have been matters of great concern.

The effects of broadcasting on children is the second area of
great concern.” On the positive side, many people believe that
broadcasting has enormous potential to “educate” children, both
in the narrow and larger senses of the term, and that it has an
obligation to do so. On the negative side, there are widespread
concerns that broadcasters too often offer content (such as vio-
lence and indecency) that can be harmful to children. Because
children watch so much television, there has been a presumption
that government is justified in regulations that try to maximize the
positive content and minimize the negative.

The Era of Abundance

As the FCC, Congress, broadcasters, and the public consider
how to treat digital broadcasting, this legacy of thinking about
content regulation is the primary intellectual capital with which
they have to work. In the Telecommunications Act of 1996,
Congress made clear that it expected digital broadcasters to live
up to a “public interest” standard.” And it is certainly tempting to
interpret this mandate as simply a recipe to import into the digi-
tal age both the justifications for content regulation that have
evolved over the years and the means of enforcing them. But
developments in the telecommunications industry over the last
twenty years raise serious questions about whether the long-
standing justifications for regulation and the specific rules that
have flowed from them still stand up, at least in the ways they
have previously been understood.

Collectively, these developments can be characterized as the
development of an era of media abundance. About two-thirds of
households now subscribe to cable television, and that medium
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offers up to one hundred channels of television containing high-
ly diverse fare. More than 90 percent of households own VCRs,
which allows them to buy, rent, or borrow tapes from a virtual
national “library” of hundreds of thousands of titles on every con-
ceivable subject presented in every conceivable way. Arguably,
the number of titles available on tape is larger and more diverse
than the number of titles available at even the largest bookstores.
The advent of satellite broadcasting to the home has provided
even more options than most cable systems offer. The Internet
already offers an enormous storehouse of information and enter-
tainment to which anyone can contribute, and its potential for
expanding its present service as well as for transmitting both
audio and video is theoretically limitless.

None of these newer media services were widely available
when Red Lion was decided in 1969. In a very brief period of
time we have moved from an environment in which the choic-
es of most consumers of electronic media were limited to the
broadcasting stations in their market to an environment in
which most people can get pretty much anything they want
from one medium or another. In many ways, the advent of dig-
ital broadcasting is only the latest development in this trend.
And if they multiplex, digital broadcasters will be adding addi-
tional channels and services to the nation’s already rich diet of
media choices.

Is There Still a Case for Content Regulation?

In this environment, the traditional rationales for broadcast reg-
ulation may not be as compelling as they once were. At the very
least, there may be a need to reformulate them. The Aspen
Working Group debated these issues.

Over-the-air broadcasting spectrum is still scarce, although less
so with the advent of digital possibilities. But if the significance of
scarcity was that it restricted choices, it is harder to argue that reg-
ulation of broadcasting is still justified when choices within the
larger media environment are abundant. Why should spectrum
scarcity matter from a public interest standpoint, unless it affects
the public in some adverse way? If other media are fungible with
broadcasting, then where is the adverse effect?
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Likewise the pervasiveness argument is challenged by abun-
dance. Television and radio are pervasive in the sense that they
are heavily used and influential. But broadcasting is now only one
way in which television and radio pervade American life. In fact,
broadcasting has lost significant audience share to cable, and peo-
ple who want to enrich or restrict their diet even further can turn
to video tapes or, increasingly, the Internet. As a reason for pro-
hibiting certain content, pervasiveness loses some of its luster
when people can limit their viewing to other media; as a reason
for imposing affirmative obligations, it is harder to justify when
there are so many choices.

Market imperfections are harder to define in a market as rich as
the electronic world of today. Certainly many of the commonly
cited imperfections (such as lack of abundant news and cultural
programming) are remedied by cable and satellite. And a case can
be made that defects in service to children are also greatly
reduced by the availability of cable channels such as
Nickelodeon, by children’s video tapes, and by interactive
Internet services designed for children.

Finally, public ownership is arguably beside the point in an
environment of abundance. If the public receives the service it
needs and wants, then there is no need to extract a quid pro quo
for spectrum usage by content requirements. The public interest
could also be served by auctioning off the spectrum and putting
the receipts in the general treasury, in the same way that surplus
military equipment is sold.

Does Content Regulation Still Stand Up?

The environment of abundance, thus, challenges the tradition-
al justifications for content regulation, and by doing so it chal-
lenges whether this regime should be applied to digital services.
But some participants in the Aspen Working Group were not con-
vinced that it entirely eliminates the case for regulation. They
emphasized the unique characteristics of broadcasting. The justi-
fication for regulation that advocates of content regulation often
articulate is an amalgam of the traditional arguments mentioned
above. But their most common argument appears to be a variant
on the market failure case. This argument might be called “mar-
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ket dominance.” While participants in the Aspen meeting would
probably not fully embrace this justification and all of its ramifi-
cations, they did discuss some of its ideas. For purposes of expo-
sition, an unqualified case for it is set out below.

Advocates of content regulation in an era of abundance point
out that the abundance is often overstated. Despite the plethora
of choices, it remains the case that the three major broadcast net-
works still command the lion’s share of television viewership, and
they are still the major source of television entertainment, as well
as national news and public affairs information, for most
Americans. Moreover, local stations are virtually the only elec-
tronic media that provide news and public affairs information
about their communities, as well as locally oriented health and
safety messages. Finally, advertiser-supported over-the-air broad-
casting is the only source of television for the one third of
Americans who do not subscribe to cable or direct satellite ser-
vice. Unlike other video services, over-the-air broadcasting does
not require the payment of subscription or rental fees. The only
direct, out-of-pocket payment cost of receiving broadcast service
in all but the most remote of areas is the purchase of a television
set.

Cable, satellites, and other media could challenge commercial
broadcasters for dominance in entertainment, news, and public
service, but thus far their challenges have not dethroned the older
media. Broadcasters have obtained and retained their eminence
because of their business and creative acumen, as well as the
audience loyalty they inherited from the many years when they
had a virtual monopoly on the media market. Moreover, even if
the challenge of newer media was effective, it still would not ben-
efit the tens of millions of Americans who do not live in an envi-
ronment of media abundance.

This means that many longstanding concerns about the effects
of broadcasting still apply today. If national networks or local sta-
tions tilt the news or discriminate against candidates for public
office, the public will be ill served in the democratic process.
Children are still exposed to a wide range of broadcast content,
regardless of its suitability for them. If stations fail to cover local
public affairs or to broadcast hurricane warnings, some people
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will be uninformed or endangered. With regard to prohibitions,
advocates of content regulation could argue that anyone who
would completely deregulate broadcasting must make a case why
cigarette advertising, pornography, and payola should be part of
the most widely used and influential video medium.

These advocates point out that many of these concerns are far
from hypothetical. Critics contend that much network news has
become “tabloid-ized,” that local news focuses on the sensation-
al, that children are still exposed to trivial and often offensive pro-
gramming over the air waves, and that the terms and conditions
under which political candidates and others can gain access to
broadcast time are far from optimal. The Aspen Working Group
discussed coverage of the California primary elections in the
spring of 1998 as an example of the failure of broadcasters to pro-
vide adequate local coverage. Until a New York Times story chas-
tised them two weeks before the election, California stations gave

" little or no news coverage to the races, and many refused to sell
air time to “down-ticket” candidates.

If we abandoned public trustee regulation, according to its
advocates, we would be abandoning many of the public interest
goals it has attempted to advance over the years. These goals are
still valid and achievement of them is endangered, despite the era
of abundance. This is because broadcasting still exercises market
dominance, and it is a commercial medium that is limited in what
it will provide by the need to maximize advertising revenues.

A Middle Road?

The Aspen Working Group briefly discussed one possible way
to maintain the benefits of regulation while taking advantage of
the era of abundance. This approach would retain most present
regulations, but it would apply them to media markets, rather
than to individual broadcasters. Licensees in each market would
still be bound by public trustee requirements, but these require-
ments would be satisfied if at least some stations in each market,
possibly in conjunction with cable or other media outlets, provid-
ed the service necessary to achieve public service goals. This
would create a policy regime analogous to the “pollution rights”
policy that has been successful in some aspects of environmental
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regulation. Broadcasters could trade or sell “trustee rights” to
determine which stations would assume which public trustee
obligations. This might work particularly well in a digital envi-
ronment, because broadcasters could have the further option of
deciding to concentrate their public service on one or a few muti-
plexed channels, or to determine which station would have to sat-
isfy public service obligations by high-definition television in
prime time. Also, broadcasters might be allowed to subsidize pub-
lic broadcasting or cable channels to fulfill some of their obliga-
tions. In a modified form, this approach has already been adopt-
ed by the FCC in its requxrement for three hours per week of chil-
dren’s television programming.

While some members of the Working Group believed this
approach merits further exploration, others objected that it does
not solve many traditional concerns. Children would still be
exposed to inappropriate content, local public service would still
be poor on most channels, and at best “ghettoized” to a few, high-
quality programming would be scarce, and prohibitive regulations
might be endangered. Moreover, a system of distributing public
trustee obligations would be even more difficult to police than is
the present system of content regulation, and it is not clear who
would be liable if it failed. Finally, just as “pollution rights” have
gained a negative image in the eyes of the public because they
are perceived as sanctioning pollution, trading “trustee rights”
might evoke the visceral reaction that it is acceptable for broad-
casters to neglect the public interest.

The Need to Look Farther

There is clearly something to both sides of the argument about
content regulation, or the argument would not be as vigorous as
it is. Obviously most Americans have access to far more media
alternatives than they once did and this access moderates some of
the concerns that have traditionally led to content regulation.
Obviously, too, some Americans do not have this access and
many others choose not to take full advantage of it. The media
environment has changed. But at least some members of the
Aspen Working Group were concerned that there is still not a sat-
isfactory theory of exactly what these changes should mean for
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content regulation. One thing they probably mean is that past reg-
ulations need a thorough review to determine whether they are
still, on balance, relevant to the new environment. The Working
Group acknowledged this by reviewing them from the perspec-
tives mentioned above. The changed environment also means that
approaches to achieving public interest goals other than content
regulation deserve more serious consideration, and the Working
Group discussed three of these: (1) reliance on market forces, (2)
industry self-regulation, and (3) subsidies.

ALTERNATIVES TO CONTENT REGULATION

Free Market Approaches

At a time when regulation is in disfavor and the benefits of the
free market are widely celebrated, it makes sense to consider
whether or how content regulation actually improves on what the
free market might deliver.” This may be one way to bound the
reach of regulation in an era of abundance.

For the market. Despite the longstanding argument that regula-
tion is justified in part by market failure, broadcasters for some
time have pointed out that the United States undoubtedly has a
television and radio broadcasting system that is the envy of the
world. They have also argued that American broadcasters engage
in extensive public service activities well beyond those required
by federal regulations, such as long-format local news, airing hun-
dreds of millions of dollars worth of public service announce-
ments, selling time to state and local candidates even though this
is not required, sponsoring state and local candidate debates, pre-
empting commercial programs for coverage of important local or
national developments, and producing at least some innovative
children’s programming.

Advocates of the market claim that the best of American tele-
vision, such as the entertainment programming at which it
excels and the comprehensive coverage of critical events, such
as the Gulf War, are not the results of regulation. Broadcast tele-
vision satisfies its public interest obligations by the most rele-
vant measure: it satisfies its audience, and it has held on to most
of that audience despite competition from other media. The
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market works remarkably well, and those who point to defi-
ciencies are looking for perfection in an imperfect world. Other
media and public broadcasting can satisfy most of those defi-
ciencies in the era of abundance. If members of the public care
enough about satisfying them, they will switch to a cable chan-
nel of their choice, rent a video tape, or support non-commer-
cial outlets.

In response to criticisms of broadcast coverage of the 1998
California primaries, advocates of the market at the Aspen meet-
ing argued that there were one hundred state-wide candidates
on the ballot, and even more local candidates, along with refer-
enda and groups seeking issue advertising time. This is more
than the broadcast media in any California market could con-
ceivably cover without causing confusion on the part of the
audience and eliminating commercial fare that is of greater inter-
est to most viewers. Nor could the stations have sold advertising
time to all candidates without undermining their commercial
base.

Advocates of the market as well as some other participants in
the Aspen meeting argued that the competition for broadcast time
by politicians and advocacy groups is a fundamental problem of
the American political system that broadcasters cannot solve. Only
a larger debate about campaign reform can solve it. As for criti-
cisms of their failure to provide long-format access to political
candidates, a number of participants in the meeting argued that
most candidates do not want it and would only use it to offer
canned responses. Moreover, why should government be in the
business of dictating what types of political speech are to be pre-
ferred?

Finally, advocates of the market as well as some other partici-
pants, argued that affirmative content regulation, at least, has
never been effective. Both the FCC and Congress have lacked the
will to specify affirmative regulations in enough detail, and the
FCC has lacked both the ability and the will to enforce them in
more than a haphazard way. The result has been that they have
little effect, and sometimes can create perverse incentives. For
example, the “equal time” rule may discourage stations from pre-
senting more robust political coverage.

ERUE 148



Achieving the Public Interest in an Era of Abundance 133

Because of the failure of affirmative content regulation, the
broadcasting industry we have today is essentially the creation of
the free market, according to its advocates, and it is very good by
most standards. Its achievements are due in no small part to a cul-
ture of public service: values that broadcasters have internalized
over the years and that make good business sense in terms of
building loyalty within their communities. Why continue the cha-
rade of content regulation, particularly when it is offensive to the
First Amendment?

Contrary concerns. Arguments for the free market are very
compelling on first blush. But its critics contend that, while broad-
casting at its best is very good, it too often operates at its worst.
It trivializes serious local and national issues, largely ignores the
needs of children, and does far less than it could to promote
democratic debate. One participant in the Aspen meeting called
these concerns “paternalistic” in the era of abundance, but
defended them nonetheless. Affluent and educated Americans
have ample access to whatever entertainment and information
they want, and they usually take advantage of their opportunities.
But those who rely primarily on broadcast television are getting a
poor diet of information and entertainment. Such judgments are
subjective, but so are any definitions of the public interest in any
sphere. The fact that the nation has chosen to fund public broad-
casting as an alternative and to assent to content regulation means
that many other people believe the market in broadcasting has
serious deficiencies.

Critics of the market believe that because broadcasters enjoy
the dominant position as sources of video for so many Americans,
there is a compelling interest in demanding that they do more—
not just occasionally and when they believe it is appropriate, but
consistently and in all cases. It is in everyone’s interest that all
Americans, not just the information elites, be well served and well
informed. While content regulation has often been ineffective, this
may be because the FCC has only made a half-hearted effort at
enforcement. The answers to its shortcomings may be to make
standards more explicit and better targeted at their goals and to
enforce them more rigorously, rather than to give up on the pub-
lic trustee notion. At the very least, content regulation serves a
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precatory role. Broadcasters are reminded that the public interest
lies in certain directions. Actual enforcement of public trustee
standards in all cases may be less important than the threat of
enforcement, and occasional FCC actions to correct egregious
abuses may serve the same purpose as spot audits.

Balance. In balancing these two sides of the argument, three
possible areas of agreement appear: (1) The effectiveness of mar-
ket forces should not be minimized. Over-zealousness in regula-
tion is pointless and often ineffective; any reconsideration of
broadcast policy should take full account of what broadcasters
can and will do, as well as their limitations and failures. (2) Even
the strongest defenders of the free market agree that commercial
broadcasting cannot satisfy all possible social needs for media ser-
vice. Policies that encourage or take account of the contribution
of Public Broadcasting and other media to filling those gaps
should be in the forefront of attention, as well as mechanisms
other than regulation to enlarge their role. (3) If content regula-
tion is still desired, the mechanisms for enforcing it must be great-
ly improved. For example, most political access regulations place
broadcasters in the role of traffic cop among candidates, without
any clear rules to guide them. Perhaps the rules should be better,
or perhaps someone else should be the cop. Likewise setting
aside blocks of time for children’s programming is a weak policy
unless some quality standards are set, although the process of set-
ting such standards is a daunting prospect and may not be an
appropriate use of government power.

Industry Codes

One possible way to achieve public interest goals while main-
taining the benefits of the market in broadcasting is through
industry self-regulation. In fact, the National Association of
Broadcasters (NAB) maintained a code of conduct for its members
for several decades. It was partly undermined by court challenges
in Writers Guild of America, West v. ABC (1979) and related
cases. The cases concerned a provision of the code that the
industry had adopted at the urging of the FCC and Congress. The
provision established a one-hour time period in the early evening
for programming that would be suitable for “family viewing” (i.e.,
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that would contain programming suitable for children and other-
wise inoffensive). The courts questioned whether the family view-
ing provision was an unwarranted exercise of government action,
due to the pressure exerted on the industry to adopt it. Thereafter
other provisions of the code were called into question, and the
NAB eventually abandoned it all.

Trust the trustees? Self-regulation plays an important, although
not exclusive, role in the operation of many industries, such as the
licensed professions, where entry is restricted, stakes are high,
consumer information is limited, and a special relationship of trust
is presumed to exist between the public and the industry. One
way to operationalize the public trustee notion in broadcasting
would be to trust the trustees. The common law notion of trustee-
ship presumes that trustees will be faithful to their missions unless
proven otherwise. As a result, it allows them a large measure of
discretion in how they will discharge their duty as long as they
honor the essential goals of their trust. One problem with this
analogy, however (and with the “public trustee” metaphor gener-
ally), is that trustees are presumed to be disinterested, and their
cardinal sin is acting in a self-interested way. Clearly broadcasters
are not disinterested, and this is why many aspects of the public
trustee notion break down. Nevertheless, the presumption in
broadcasting policy has always been against them. If we reverse
this way of thinking, can broadcasters be trusted to advance pub-
lic interest goals through self-regulation?

Interpretations of the efficacy of the NAB code differ. By some
interpretations it was overly broad, poorly policed, and contained
few provisions that broadcasters would not have found in their
commercial interests. By other interpretations, it set reasonable
standards for public interest performance and helped create a cul-
ture of public service within the broadcasting industry.

Some participants in the Aspen meeting argued that a code
could be more effective if it spelled out specific performance
measures and if there was a reporting mechanism not controlled
by broadcasters that would issue periodic reports on how stations
live up to them. In that case, the public reputation of broadcast-
ers would be at stake in living up to the code. Bad operators
would suffer in the eyes of the local viewing public, whose opin-
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ions matter very much to them. Other participants questioned
whether a code could ever address obligations that conflicted
with commercial interests and whether it would be taken serious-
ly without the prospect of government enforcement: in effect con-
tent regulation. They were also concerned that such a code would
act as a smoke screen or public relations stunt to hide industry
abuses.

Some participants argued that a middle ground, by which gov-
ernment and industry collaborate in establishing and enforcing a
code, would probably fall victim to the same court challenges that
undermined the family viewing hour. As a result, they held that
any code would have to be purely industry developed and

. 13
enforced.

Self-regulation and abundance. In an era of abundance, self-
regulation may seem more attractive than it would otherwise
appear. To hold audiences who may turn to other media, broad-
casters need to use every tool they can muster. Enhancing their
reputation with the public by effective self-regulation may be
attractive to them. In addition, there is less at stake if they fail. If
the public knows what they aren’t getting from broadcasters, they
have the means to get it elsewhere.

But the era of abundance also raises the question of whether
or how self-regulation should take account of other media. Should
it, for example, contain provisions that allow broadcasters to sus-
pend certain obligations if they are satisfied by some other gen-
erally available medium or to subsidize other broadcasters or
other media to take on some of their obligations—a self-imposed
version of the “pollution rights” model discussed above? If it is the
case, as broadcaster contend, that they cannot possibly satisfy all
demands for public service, it would seem that they should take
some responsibility for considering which demands cannot be sat-
isfied and what they can do to ensure that they are satisfied. This
opens up a whole new territory for self-regulation (or regulation
of any sort). The idea may be worth pursuing, but it would cer-
tainly be difficult to implement. Moreover, it could serve as an
incentive for “buck passing” on the part of broadcasters: the too
ready assumption that anything they find difficult can and should
be done by someone else.
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In sum. At least four ideas seem clear about self-regulation in
an era of abundance. First, challenges to the traditional rationale
of content regulation require that alternatives that would achieve
the same goals should at least be considered. Second, while it is
doubtful that self-regulation would be wholly effective in meeting
public interest standards, there is some chance that it might make
a contribution. Third, the major risk appears to be that self-regu-
lation would muddy the waters in broadcasting policy, both for
the public and for policymakers; it could well be an excuse for
deferring action on problems that are both important and difficult.
Fourth, to withstand court challenges, any scheme of self-regula-
tion would probably have to be created by the industry without
government interference, and to be effective it would have to
contain a credible monitoring system.

Subsidies

For those who are not satisfied with content regulation, the free
market, or self-regulation as means of achieving public interest
goals in broadcasting, the era of abundance opens up another
possibility. Why not subsidize either particular broadcasting chan-
nels or services via cable or the Internet to offer services that the
market does not deliver in great enough quantity or quality? It is
possible to imagine a children’s channel, an educational channel,
a public affairs channel, or some combination of these.

The Aspen Working Group considered various subsidy
schemes at its prior meetings. Among these were charging digital
broadcasters a spectrum usage fee which would be used to sup-
port educational broadcasting and possibly to create a “political
time bank” to improve access by candidates. Versions of this ideas
have been discussed at least since the 1970s. Another family of
options would allow or require broadcasters to subsidize merito-
rious programming in kind. For example, variations on the “pay
or play” model would allow licensees to either satisfy specified
public service requirements by their own operations or to pay a
fee that would be used to subsidize them elsewhere. The putative
advantages of this model are that it would take advantage of the
creative resources of broadcasters for public service purposes,
and it would inject public service programming into the diet of
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what are presently the dominant media outlets. Still another ver-
sion would auction off or lease the analog channels that broad-
casters have previously occupied, and/or some of the analog or
digital channels assigned to Public Broadcasters, to create an
endowment or continuing stream of income for public service
broadcasting.

Rationale for subsidies. However they are designed, these
options are all ways of subsidizing meritorious programming. In
any form this idea abandons the longstanding notion that each
broadcaster should be regarded as a public trustee, at least in the
sense that each should be required to fulfill all public interest
obligations by their own broadcasting operations. It takes the
broader view of mass media service adopted by the “pollution
rights” model. The goal becomes to ensure that the public is
somehow well served in each television market, rather than that
particular broadcasters satisfy its needs.

In at least one form the idea of subsidies to achieve public
interest goals has already been adopted. Public Broadcasting was
created in the 1960s as a publicly subsidized system to compen-
sate for the deficiencies of commercial broadcasters. The Killian
Commission, which played an important role in establishing pub-
lic broadcasting, recommended that the new service should be
supported by a tax on televxslon set sales, although this idea was
not accepted by Congress A 1979 Carnegie Commission on
Public Broadcasting suggested support by a spectrum usage fee.”
Many subsidy arguments today presume that Public Broadcasting
would be a major beneficiary of any system adopted.

One important element of most subsidy ideas discussed at the
Aspen meetings was that commercial broadcasters would be
relieved of some or all of the content regulation that has been
imposed on them as a quid pro quo for paying a spectrum fee or
accepting a “pay or play” system. This distinguishes these subsidy
plans from “pollution rights” ideas, on the one hand, and the pre-
sent system of supporting Public Broadcasting, on the other.

Subsidy plans of any sort are usually justified by a combination
of the market deficiency argument (commercial broadcasters sim-
ply will not fulfill all public interest goals) and some combination
of the public ownership and spectrum limitation arguments (com-
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mercial broadcasters have been given valuable spectrum and the
public deserves some quid pro quo). They are also justified by
arguments that content regulation has failed and/or is burden-
some to the First Amendment. Both on administrative and consti-
tutional grounds it would be more efficient to simply charge
broadcasters a fee to subsidize meritorious programming, rather
than try to micro-manage their content. Finally, by conferring new
value on commercial broadcasters, new digital assignments pro-
vide a rationale for demanding a new quid pro quo.

Support for subsidies. Subsidy models have not won much sup-
port in the past. The fact that they are being revived in discussions
of broadcast policy is due partly to the continuing difficulties of
funding Public Broadcasting (and the cost of its transition to dig-
ital service) and partly to concerns about the American electoral
process, among them the belief that coverage of elections and
other public affairs is inadequate and that the system of providing
access to candidates has failed. It is also partly a response to crit-
icism of the new digital assignments as a “give away” to vested
interests.

But the revival of interest in subsidies is also probably a result
of the era of media abundance. Many traditional public service
goals, such as abundant and high quality news, public affairs, chil-
dren’s programming, culture, and drama are today being satisfied
by cable for the majority of Americans, and by tapes and the
Internet for many others. For many years policymakers hoped that
the availability of a greater number of media outlets would result
in a proliferation of services not offered by commercial broad-
casting. This hope has now been realized. Moreover, the newly
assigned digital channels can be used by multiplexing to create a
great many special over the air broadcast services—by commer-
cial broadcasters, public broadcasters, or both—that can bring
greater abundance to the one-third of households not served by
cable.

In essence, the era of abundance invites policymakers to dis-
tinguish between the longstanding goal of public service by the
television industry and the public trustee notion of how this can
be achieved. In an era of abundance, public service goals can per-
haps be achieved by subsidies, rather than by holding each sta-
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tion responsible for achieving all public service goals. And it can
be achieved without depriving any broadcasters of their licenses
to reap profits from commercial operations in the markets they
serve. The public simply gets a “cut of the action” to subsidize
other service, for which there is now ample spectrum space.

Problems with subsidies. There are, however, several problems
with the subsidy idea. First, it is not entirely clear who the recip-
ients should be. Public Broadcasting is often mentioned, because
it already exists as, in effect, the “public trustee of last resort.” But
in an era of abundance, Public Broadcasting is not necessarily the
obvious choice. Many people who are concerned about achieving
public interest goals are dissatisfied with both Public
Broadcasting’s governance and the service it provides. If
improved public affairs or children’s programming are among the
goals, a case could be made for subsidizing some of the cable ser-
vices that already offer such programming to lease broadcast out-
lets, for subsidizing cable service to disadvantaged families, or for
creating a competition to determine who gets the subsidies.

A disturbing feature about these and other options is that they
put the government in the business of determining who is the
best purveyor of certain types of content and, by extension, of
determining what content should be supported. The recent con-
troversies surrounding the National Endowment for the Arts indi-
cate how troublesome this governmental role can be. It is all the
more troublesome in the mass media, because of its reach and
influence. It may be that some satisfactory arrangement can be
devised, but the problems of doing so involve a careful consider-
ation of the appropriate bounds and mechanisms of government
action, rather than simply sorting out administrative details.

A second problem with subsidy plans is that most of them
would offer broadcasters a measure of deregulation as a quid pro
quo for paying a spectrum fee or engaging in a “pay or play” sys-
tem. There is no necessary reason why broadcasters should be
offered a quid pro quo in either case. It has long been argued that
broadcasters should pay a spectrum fee simply because they
derive great value from their assignments. This is, at least, the
most apparent grounds for the outcry about a “give-away” of dig-
ital frequencies. Of course, such arguments have not gotten very
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far in the past, and a quid pro quo may be politically necessary.
But a case can be made for spectrum fees without deregulation,
and it probably will be made in the debates over digital broad-
casting to come.

Third, even if it is desirable, the quid pro quo proposed to
broadcasters may not, in fact, be realistic. Perhaps they can be
relieved of some of their affirmative trustee obligations, but would
anyone propose lifting regulations on cigarette advertising,
obscenity, multiple ownership, and payola? It is not even clear
that, in the interests of promoting fairness in democratic debate,
that the equal time restrictions would be lifted. In short, would a
subsidy program be deregulatory in any meaningful sense? The
FCC and Congress have already lifted many of the most onerous
regulations on broadcasters. Does it have much to offer them in
a quid pro quo for spectrum fees?

Fourth, in an era of abundance, it is not clear that subsidies are
necessary. Arguably, most Americans already have access to ade-
quate service from various media, and whether or not they take
advantage of them is their affair. No one knows how broadcast-
ers will use digital capacity. But it is at least possible that they will
offer specialized children’s and public affairs programming.
Perhaps it would be best to wait and see how the market works.

Fifth, by themselves subsidy systems do not solve one of the
problems that parents in particular are most concerned about: the
availability of programming unsuitable for children on almost all
television outlets. Short of draconian content regulation, this prob-
lem can be partly addressed by technologies like the V-chip and
television locks. Subsidy systems could make a contribution by
supporting “safe haven” or “green space” channels for children.
But this raises problems of who would decide what is “safe” and
of how to serve the needs of children of differing ages. Still, sub-
sidizing high-quality children’s channels is an idea that has been
mooted for decades, and it merits more consideration, particular-
ly now that there are more media outlets on which such pro-
gramming could be aired.

The paradox of abundance. The final problem with plans to
subsidize meritorious programming on Public Broadcasting, digi-
tal service, or elsewhere is that the era of media abundance cre-
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ates a cruel paradox. The paradox is that the public may be con-
fused by more choice and not take advantage of the options avail-
able. As a result, subsidizing public service programming may
accomplish very little, because very few people may watch it. To
put this differently, television is used primarily as an entertain-
ment medium, and specialized channels for public affairs or chil-
dren may become “ghettoized” for all but the most dedicated few.
In fact, this appears to be the case. While specialized cable chan-
nels do well, their ratings relative to those of commercial broad-
casters are very low.

The Aspen Working Group discussed this problem in previous
meetings as an issue of the “attention economy.” There is no point
in subsidizing public service programming unless people are
aware of it and find it convenient to use. If this is true, the best
way to get that programming into the public attention stream is to
require that commercial broadcasters carry it, because they have
the largest audience share of any media. This might well require
continuing some form of content regulation, although not neces-
sarily the set of policies that are currently in force.

The Aspen Working Group previously characterized the situa-
tion as a choice between whether the public interest could best
be served by a “push” model (requiring meritorious service on
commercial broadcasting where people will be most likely to find
it) or a “pull” model (segregating meritorious service and trying to
draw attention to it). A version of a “push” model that avoids tra-
ditional content regulation, for example, would be to use spec-
trum fees or some other subsidy method to buy time on com-
mercial broadcasting for meritorious service. A “pull” model
would be to purchase or require advertisements for that service
on commercial broadcasting. One idea proposed by an Aspen
participant to improve the “pull” of political information is to
require broadcasters to air information about the Web sites of
political candidates and their opponents or the sites of other
sources of political information, such as The Democracy Network
or the League of Women’s Voters.

Both push and pull models are valuable ways of thinking about
the problems that “the attention economy” creates for plans to
subsidize media content. But any policies to either push or pull
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would decidedly put government back in the business of deter-
mining what content should be favored and of monitoring
whether this occurs. Under either scenario, broadcasters would
still act as trustees in some important way. Perhaps some version
of these schemes would be less onerous than traditional content
regulation, but others might not be. Still, it can be argued that
adopting policies that either push or pull members of the public
toward certain content is tantamount to government handicapping
the programs they watch. Perhaps providing more choice to more
people may be enough to satisfy any realistic public interest con-
cerns.

The issues. Subsidy models certainly have appeal in an era
when there are a great many media outlets and regulation is in
disrepute. But policymakers must wrestle with a number of diffi-
cult questions. Among these are (1) How great is the need for
subsidies in an era of abundance, and for whom? (2) Who should
be the beneficiaries of subsidies (effectively, the “new trustees”)?
(3) Should the government be in the business of subsidizing con-
tent at all? (4) Do the paradoxes of “the attention economy” mean
that little would be gained by many forms of subsidy? (5) Should
government seek to increase the reach of subsidized program-
ming by “pushing” or “pulling” the public toward it?

THE DANGER OF REGULATORY CREEP

In considering alternative approaches to digital broadcasting
policy, some Aspen participants sounded an important cautionary
note. In an environment of abundance, policymakers must con-
sider the future ramifications for other media of any policies they
apply to digital service. While it is true that broadcasting is still the
only universal medium, it is also true that two-thirds of American
households have access to cable, millions have access to the
Internet, and direct satellite broadcasting to the home is a grow-
ing industry. Digital broadcasting resembles cable in many ways:
licensees can transmit multiple channels of television as well as
other digital services. The Internet already has slow scan and full
motion capability (although the latter is presently of poor quality
due to bandwith limitations).
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Given these similarities, what sense does it make to apply con-
tent regulations, either affirmative or prohibitive, to broadcasting
and not the other media? Neither the scarcity, market deficiency,
nor pervasiveness arguments for distinguishing broadcasting from
other media apply as neatly as they once did, and it is not clear
that the public ownership of the spectrum argument, even if rel-
evant in the new environment, justifies regulation as opposed to
spectrum fees.

If these arguments for distinguishing broadcasting are fraying at
the edges, then why should we apply different policies to this
medium than we do to cable, direct satellite service, and the
Internet? If, for example, indecent language or deceptive adver-
tising practices must be regulated on broadcasting, why should
they not be regulated on these other media? People who use any
medium can be exposed inadvertently to this type of content.
Moreover, people who use any medium also have the option of
changing the channel (or Web site). The same is true of affirma-
tive obligations. If broadcasters must provide public service pro-
gramming and high-quality children’s shows, as well as serve their
local communities in a non-trivial way, why should this not be the
case for cable operators? And why should we not require the
companies that sell Web browsers to construct home pages that
prominently identify sites that will achieve traditional public ser-
vice goals? In fact, why shouldn'’t the equal access and equal time
requirements placed on broadcasters be applied to advertising on
cable and on heavily used pages of the Internet, such as Web
browsers? Would we be troubled if one of the political parties
bought up all of the advertising space on Yahoo or Netscape?

One argument for maintaining a distinction” between broad-
casting and other media for policy purposes is the “dominance”
rationale mentioned above. More people will be harmed if
broadcasters are guilty of sins of commission or omission than if
the same sins were committed by cablecasters or Web masters.
This may be true, but if we worry about adverse effects on the
broadcasting audience, it seems that we should worry about
adverse effects on the audiences for other media as well, partic-
ularly because the latter audiences are large and growing very
fast.
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Another argument for distinguishing broadcasting is the “uni-
versality” rationale, also discussed above. Everyone receives
broadcasting signals and can be helped or hurt by them.
Making sure that broadcasting does a good job ensures that a
modicum of public interest content is available to all Americans.
This also is certainly true. But, as discussions of the “attention
economy” indicate, simply making media content available
does not mean that people will use it. Shouldn’t we be con-
cerned about the growing number of people who get most, or
at least a large part, of their news, entertainment, consumer
information, and children’s programming from other media?
Shouldn’t we care whether they are well served? Can these
other media still be considered “supplementary” to broadcast-
ing at a time when they command at least a third of the market
for television, plus a market for information over the Internet
that is growing by leaps and bounds? Moreover, if digital broad-
casters multiplex their signals, the audience for any one chan-
nel may be of about the size of the audience for a cable or
satellite channel. Why should we care about protecting one
small audience rather than another?

The answers to these questions are far from clear, as evi-
denced by the differences of opinion about whether or how to
regulate non-broadcast media. Some people believe that we
should impose at least some of the same regulations on cable,
satellites, and the Internet that we now impose on broadcasters.
By extension, their views imply that should have a policy for
electronic mass media that does not distinguish between differ-
ent media in most ways. We should see the relevant market or
industry as one market or industry in which the different media
are fungible: consumers do not distinguish between the differ-
ent media in ways that are relevant to public interest concerns.
Consumers see them all as mass media and use them inter-
changeably.

Many other people do not want to see the same policies
applied to cable, satellite broadcasting, and the Internet that they
would accept for broadcasting. The Supreme Court’s refusal to
apply to cable the public trustee provisions affirmed in Red Lion
and its rejection of the Communications Decency Act provide
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powerful support for this school of thought. But anyone who
wishes to distinguish broadcasting from other media must find a
clear rationale for doing so, and it is not apparent that such a
rationale has been articulated. What is clear is that such a ratio-
nale will be much harder to articulate with the advent of digital
broadcasting in an environment of abundance, because one result
of digital service is that broadcasting will resemble cable, direct
satellite broadcasting, and the Internet in many more respects
than it does today.

This is not necessarily an argument for either ending regula-
tion of broadcasting or extending it to other media. It is a cau-
tion that anyone who wishes to place restrictions on digital
broadcasting, or to extract some public interest value from it by
means such as a spectrum fee, must seriously consider the pos-
sibility of regulatory creep. That is, they must consider the pos-
sibility that by regulating a medium that in many ways resembles
other media, they will be setting a precedent that eventually
helps to expand regulation beyond the service for which it was
originally intended. If they have no difficulties with such future
expansion or think the likelihood of it is small, then all is well.
But they should think long and hard about whether they are
comfortable with that prospect.

Ultimately what is most needed is a compelling rationale for
asserting government power that explains why and how we
should either distinguish among different media or treat them
all the same for purposes of public policy. It is not clear that
anyone has developed a rationale of either type that can com-
mand widespread assent in the era of media abundance. The
Aspen Institute Working Group did not develop such a ratio-
nale. Someone should. Doing so would be an important con-
tribution to the development of digital broadcasting policy as
well as overall telecommunications policy for the decades to
come.

In a background paper for the Working Group, Henry Geller
argues that if digital broadcasters were charged a spectrum fee
and the fee was used to support public interest content, broad-
castin could come under the same jurisprudence now applied to
cable.” This is an important start.
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CONCLUSION

For many decades, policymakers saw the development of more
abundant sources of television service as a solution to the First
Amendment tensions created by broadcast regulation. If only the
public had more options to choose from, they reasoned, the need
for a government role in broadcasting would be greatly reduced.
Now the era of abundance has arrived, and policymakers have
found that they are still faced with many of the same dilemmas
they have confronted for decades, as well as a family of new
issues created by the convergence of media. Worse, the tradition-
al justifications for broadcasting policy must be reconsidered. The
quest today is not only to find new broadcasting policies, but also
to find a new rationale for government policy toward the mass
media as a whole.

Were policymakers naive in the past? Are they wedded to
archaic ideas today? Neither seems to be the case. Clearly the
telecommunications industry is in the midst of a rapid transfor-
mation, and its future directions are unclear. Making policy in an
environment of uncertainty is always hard. Some Aspen partici-
pants cautioned against a rush to judgment. Others were more
willing to embrace a vision of the future. Policymakers will doubt-
less balance these two lines of thought. We can hope that they
will not end up in a2 muddled middle.

But if those who advocated abundance as a solution to the
problems of television policy were not entirely right, they were
also not entirely wrong. The fact that so many Americans have
enthusiastically accepted the new services is testimony enough
that they advance the public interest in important ways. Viewing
the public interest from the perspective of abundance prompts at
least one thought with which most Aspen participants would
probably agree: Any future policies should take full account of
how the diversity of options now available to most members of
the public furthers “the public interest, convenience, and necessi-
ty,” and how the newer media might play an even larger role in
furthering these goals. The development of policy for digital
broadcasting should not be blind to the era of media abundance
within which broadcasters operate.
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The late Fred Friendly used to say that one of his goals was to

make the difficulties of choice so painful that people had no
recourse except to think. This may be among the greatest bene-
fits that the era of abundance brings to policymakers concerned
with the media today.
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Broadcasting Policy in the Digital Age
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INTRODUCTION

Broadcasting is currently undergoing its biggest period of change
since the arrival of television. At the start of the 1990s, broadcasting
in most countries was available on fewer than a handful of channels,
satellite broadcasting hardly existed, and no one beyond a handful
of research workers had even heard of the Internet, let alone thought
that it had anything to do with television. Today cable and satellite
channels are booming, digital television is beginning, and we stand
on the verge of an Information Society with broadcasting, comput-
ing, publishing, and telecommunications technologies converging
into a single media market. Indeed it has been argued that this
change, which is occurring on a global scale, is the most significant
development in communications since the introduction of the print-
ing press by Gutenberg more than half a millennium ago.

The result of this change is that broadcasting is moving—and
moving rapidly—into an apparently far more competitive and mar-
ket-driven environment. A central question for broadcasting policy
in all countries is therefore how well this burgeoning market will
serve the public interest. Undoubtedly the extension of the market
will expand choice and the increase in competition will put down-
ward pressure on costs—both welcome developments. But will the
market also foster a democratic environment, provide the informa-
tion to which all citizens are entitled, and extend rather than dimin-
ish the tastes, experiences, and capacities of individuals? If not, how
are these public interest goals to be achieved, especially in the
more deregulated, open environment that the global revolution in
communications is producing? In short, what should broadcasting
policy try to accomplish and how is this goal to be achieved?
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THE FUNDAMENTAL ARGUMENTS

The best way to begin to think about desirable policy goals
for broadcasting is to address the fundamental arguments
about the role of the market. The central claim made for the
new technology is that television and radio programs can be
made and sold just like any other commodity and that this is
desirable. Note that this argument contains two separate
propositions: (a) that programs can be sold commercially, and
(b) that it is desirable that this should occur. Note also that the
second does not automatically follow from the first. For exam-
ple, it is perfectly possible to buy and sell babies, but most of
us find this action morally repugnant and most countries have
laws to prohibit it. This example may seem an extreme case,
but it should not be assumed that this makes it an isolated one.
In reality a multiplicity of situations exist in which society aims
to influence the market so that people buy less or more of
something than would otherwise be the case. Thus society tries
to ban some products all together (e.g., unsanctioned drugs or
child pornography). It tries to limit consumption of other prod-
ucts via regulation (e.g., the distribution of alcohol) and taxa-
tion (e.g., on tobacco). Society also encourages consumption
by promoting the use of some goods through laws (e.g., the
requirement to wear seat belts), subsidies (e.g., grants to pro-
mote energy conservation) and by direct public provision (e.g.,
health care).

The point about all these examples is that they remind us that
while the market functions extremely well for allocating some
goods, it does not do so for all goods. The essential public poli-
¢y question is therefore “Does new technology make broadcast-
ing just like many other goods that are sold successfully via the
market, or does it have any special characteristics that make this
either impossible or undesirable?”

The case in favor of thinking that broadcasting is just like other
goods is almost commonplace. Peter Jay, in evidence to the
United Kingdom’s Peacock Committee more than a decade ago,
said that he regarded broadcasting in the age of new technology
as simply “electronic publishing.” He therefore argued that broad-
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casting, once it came fully of age, would require neither any pub-
lic service presence nor any regulation save that of maintaining
standards of taste and decency.1 The Peacock Committee was
much taken with the analogy and in particular with the much
more competitive environment that this suggested. Its report
added historical comparisons with publishing, arguing that print-
ing and publishing had been similarly fettered with unnecessary
constraints when first invented, but had eventually been emanci-
pated.

Such views have considerable appeal. However, this paper
shows that, when the position is analyzed carefully, the goals that
most people want from broadcasting will not be achieved by the
market on its own. In particular this paper argues that the way in
which both the issue of choice and the analogies with publishing
have been formulated by the Peacock Committee, and by almost
everyone else who has followed these lines of argument, are mis-
taken. As section three of this paper, “The Effects of the New
Technologies on Broadcasting,” shows, a degree of regulation
continues to be needed, and this regulation can be—and needs to
be—complemented by an important component of public service
broadcasting.

A broadcasting market run on purely commercial terms would
be undesirable for three reasons, discussed at length in section four,
“Other Market Failures in Broadcasting”; section five, “Citizenship,
Culture, and Community”; and section six, “Democracy and the
Mass Media.”

e Market Failure and Quality. Economic analysis suggests
strong grounds for thinking that private markets in broad-
casting, good as they will be in some areas, will fail on
their own to produce the overall quality of broadcasting
that consumers either individually or collectively desire.
The two most important reasons why this happens are,
first, that broadcasting can have adverse “external effects”
(e.g., amplifying violence in society), and second, that
good broadcasting is a “merit” good—just as with educa-
tion or training or checking on their health, consumers, if
left to themselves, tend to buy less than is in their own
long-term interests.
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* Citizenship and Community. The market, being by defini-
tion the mere aggregation of individual decisions, takes no
account of community and of the complex relations
between citizenship, culture, and community. In particular,
the fragmentation of audiences that pure market-driven
broadcasting may produce could undermine both commu-
nities and cultures by limiting our shared experiences.

¢ Democracy and “Common Knowledge” In a democratic
society it is undesirable that the mass media should be
entirely in private control (especially if such control is
concentrated in few hands). Moreover, the creation and
sustenance of “common knowledge” (what everyone
knows that everyone knows) is a vital element in the func-
tioning of democracy and that this “common knowledge”
is not well guarded by commercial markets.2

A demonstration that purely commercial broadcasting would
fail in a variety of ways does not thereby establish the need for
public service broadcasting. It would still be possible, at least in
principle, to regulate the market through a variety of rules. Section
seven, “Rules-based Interventions versus Public Service
Broadcasting,” therefore, compares “rules-based” interventions
with various forms of public service broadcasting, showing that
some “rules-based” intervention would be necessary but not suf-
ficient to achieve democratic goals.

Most important of all, section seven shows that in each of the
three areas of concern (market failure and quality, citizenship and
fragmentation, and democracy and common knowledge), public
service broadcasting is a highly effective form of intervention.
Moreover, it is a form of intervention that achieves what regula-
tion cannot. In particular, the direct provision of public service
broadcasting creates the possibility for a positive influence on the
system (filling gaps, setting standards, and generating pressures
towards high quality). As a result public service broadcasting can
achieve ends that rules, by nature negative, never can. Finally,
section seven also shows that rules-based intervention in the
future would be less effective than in the past. The new technol-
ogy thus increases, not decreases, the importance of public ser-
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vice broadcasting. Having set out the case for public service
broadcasting, the paper turns in section eight to “Policy
Suggestions” for the particular context of broadcasting in the
United States.

THE EFFECTS OF THE NEW TECHNOLOGIES
ON BROADCASTING

The impact of the new technologies in terms of the massive
expansion of broadcasting channels is dramatic. All over the
world countries which once had two, three, or four channels now
find themselves having (or about to have) two or three bhundred
channels. Meanwhile, springing up alongside all this is the totally
new world of the Internet, which brings with it the scope for
interactive television and the capacity to order whatever program
one wants, whenever one wants, wherever one wants.

Thus, so the argument goes, intense competition will arise
between delivery systems, between channels, and between
broadcasters. However, while it is correct that the number of
channels will change in this way, it does not follow that the num-
ber of broadcasters will change correspondingly. When the situa-
tion is examined more carefully in terms of (a) production, (b)
delivery, and (c¢) consumption, it is far more likely both that
broadcasting will remain highly concentrated in the hands of few
large owners and that particular consumers will become reliant on
a single supplier. If so, for these consumers, it will be as if they
were able to shop at K-Mart, but only at K-Mart.

Economies of Scale

Take production. Here two factors will generate highly con-
centrated broadcasting. First, both the making and broadcasting
of radio and more especially television programs have excep-
tionally high fixed costs. At the same time they both have very
low, in many cases zero, marginal costs. Almost by definition,
to “broadcast” is to say that it costs no more to reach extra peo-
ple. Economists describe this phenomenon as “economies of
scale” and as the gap between “first copy” and “second copy.”
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When economies of scale are significant (i.e., when this gap is
large), entry to the market is difficult and firms tend to be con-
centrated.

Against this position, some argue that the new technology is
lowering entry costs and that the market will therefore become
more competitive. With one exception (the Internet, which is con-
sidered below), this is true much less so than it first seems. It is
true that the digital revolution is making cameras and recording
equipment much smaller and in some cases cheaper (or more
sophisticated for the same price). New technology has also
allowed much simpler, and hence faster, processing and editing.
It can even save on sets (for example by using computer-gener-
ated “virtual” backcloths). Nevertheless, the fundamental point is
that most costs are not equipment but people—and not just indi-
vidual people, but teams of people (writers, designers, perform-
ers, etc.) all working together. In aggregate these costs are con-
siderable—especially for programs of any quality. For example, in
the United Kingdom the average cost per hour of a BBC produc-
tion is more than $150,000; a current-affairs program more than
$200,000, and drama programs are about $750,000. Typical ITV
costs are some 25 percent higher. Similarly, the fixed costs of
transmission, whether in renting space on satellites, establishing
digital terrestrial broadcasting facilities, or installing fiber-optic
cables to the home, rule out all players except the very large.
Indeed, when Rupert Murdoch entered satellite broadcasting, he
told Andrew Neill that he was “betting the company on it.”’

Most important is that for high-quality programs the real cost of
content is rising not falling. All the discussion of technical change
in the delivery of programs ignores the fact that talent and desir-
able content is scarce. Moreover, it is the technical change in deliv-
ery that is bringing this scarcity to the fore. The combination of
more channels with multimedia companies that are increasingly
operating on a global basis is generating far greater competition
for services that are in short supply. In effect an economic rent (a
payment for scarcity), which in the past was suppressed by the
bargaining power of the small number of broadcasters, is now
being revealed. For example, in the United Kingdom over the peri-
od 1990 to 1995 the average cost of the top one hundred contrib-
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utors to UK. television rose in real terms by nearly 7 percent per
annum (or by more than 50 percent in total) and, on average, total
talent costs for sitcoms, dramas, features, and documf:ntaries rose
by approximately 5 percent per annum in real terms.

Sports rights illustrate the problem even more dramatically. In
the United States, the National Football League has doubled the
money it earns from television rights in recent years and is expect-
ed to double them again within a year or so from now. The same
phenomenon is taking place world wide. Formula 1 Grand Prix,
which cost the BBC £2 million per annum during the years
1993-96, was sold to ITV in 1997 for £12 million per annum and
in the same year the television rights to the Summer Olympics
increased from £59 million to £165 million. In the face of such fig-
ures it is hard to take seriously the idea that broadcasting can be
a world of small competitors.

Economies of Scope

The second factor generating concentration is that new tech-
nology creates not only economies of scale but what economists
call “economies of scope.” Such economies occur when activities
in one area either decrease costs or increase revenues in a second
area. New technology (in particular the digitization of all infor-
mation and the convergence that this is making possible) is great-
ly increasing these activities. For example, newspapers and tele-
vision stations have heretofore been separate activities. Today,
information gathered for a newspaper can be repackaged as a
radio or television program. Indeed, because digital information
can be endlessly edited, copied, stored, retrieved, redesigned, and
merged with other information, it can reappear in a multiplicity of
formats. In short, the very same technology that removes spectrum
scarcity creates concentration.

Strong evidence that economies of scope along with scarcity of
good content will produce concentration of ownership can
already be seen. In particular, the digital revolution and the con-
vergence it is creating is a major cause of the extraordinary glob-
al rush to multimedia mergers observed in recent years. Every one
of the top seven multimedia firms in the world has in the last few
years been buying, merging, or being bought. In 1994, Viacom
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acquired Paramount and Blockbuster, creating a company with a
turnover well over $10 billion. In 1995 Disney took over Capital
Cities/ABC in a deal worth $19 billion. Time Warner responded in
1996 by bidding for Turner Broadcasting (owner of the world’s
largest film and animation library), generating a company with
total revenues of $20 billion.

Nor has the action all been American. Bertelsmann, the largest
European audiovisual company, with revenues of some $15 bil-
lion coming mostly from publishing, announced in April 1996 a
merger of the TV subsidiary Ufa with CLT (Compagnie
Luxembourgeoise de Telediffision), which will make the new
company Europe’s largest broadcaster; and both BSkyB and Kirch
(one of the largest owners of copyright in Germany) have taken
shares in DF1 (the first digital television service to be launched in
Germany).

So powerful are the pressures towards convergence that even
companies quite outside the multimedia world have been buying
in. Seagram (the world’s second-largest distiller) bought MCA
from Matsushita in 1995 for just under $6 billion. In the same year,
Westinghouse, primarily an electrical goods company, bought
CBS for $5.4 billion and in 1996 bid $3.7 billion for Infinity
Broadcasting. Similarly Phillips, the world’s third-largest electron-
ics company, owns 75 percent of Polygram, the world’s number
one music company (and maker amongst other things of Four
Weddings and a Funeral, Trainspotting, and Dead Man Walking),
Procter and Gamble (best known as makers of detergents) formed
a strategic alliance with Paramount Television (owned by
Viacom).® Concentration of ownership is therefore already a fact,
not a speculation.

Delivery Systems and Gateways

Now consider delivery. It is clear here that the new technology
is increasing the number of ways by which broadcasting can be
delivered (by satellite, by cable, and by telephone lines). In addi-
tion, digital technology means that the number of channels that
can be carried by each of these vehicles is also rising. Indeed, in
the digital world, the concept of the channel might seem to be
redundant—there is just a stream of bits which are first one pro-
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gram and then another. At first glance competition in delivery
therefore appears to be a real possibility.

In practice, however, the very technology that makes competi-
tion look likely also creates the conditions for proprietary control.
The two areas of greatest concern are the set-top box (or con-
verter) and the browser. Both represent potentially extremely
powerful “gateways.” In the case of the converter (already used
for analog TV by cable and satellite), in the future all digital sig-
nals will have to go through this. If programs remained free at the
point of use (or “free-to-air” as it is called) the converter box
would merely transfer digital signals to analog. However, for “pay-
per-view” the converter will also control access (as it does now
for satellite and cable) and make sure that payment occurs. These
Conditional Access Systems and Subscriber Management Systems
(as they are known) thus represent a new “gateway.”

Moreover, digital technology will allow these gateways to be
quite sophisticated. Once “channels,” in the old sense, disappear,
the gateway will be the means by which consumers select programs,
using what are called Electronic Program Guides (EPGs). But these
EPGs will do far more than select. They will soon allow access to a
variety of “smart” features, such as automatically recording particu-
lar programs, or finding programs of a particular type and alerting
the viewer. They may also become the means by which consumers
“filter” programs, for example, by choosing only to receive programs
that are below a certain rating for violence or sex or whatever. All
of this technology will sit in a single box (a box that will soon be
incorporated directly into the TV) and, via an “applications program
interface” (or API), this box will control the television.

The importance of these gateways is seen most clearly when we
consider the consumer. The idea that customers will buy two or
three aerials and/or two or three converters is totally unrealistic.
What consumers want is a single system offering the widest possi-
ble choice. Despite the increase in the number of delivery systems,
then, there will be one single point through which every digital
channel from every broadcaster has to pass. Moreover, any incum-
bent firm has large advantages (because consumers will not want
to lay out twice for a converter). On top of this, there is a further
advantage from having an established Subscriber Management
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System. There is nothing technologically complicated here, just (yet
again) high fixed costs and low marginal costs providing natural
barriers to entry. Finally, anyone who controls the gateway also
controls the agenda—what you see when you first switch on,
where it is easiest to go next, what is drawn to your attention (and
what is not), and what your TV goes to as its “default” setting.

Although so far little discussed, this power over the agenda
may ultimately be the most important. As already noted, once dig-
ital television arrives, “channels” will no longer exist. This is
because many programs may share the same spectrum. As a result
viewers will need to select what they watch by using their hand
sets and picking programs from the display on the television (the
EPGs). In the age of the Information Superhighway, when activi-
ties as diverse as shopping, banking, visiting an estate agent, con-
sulting your doctor, or taking your degree may all start (and in
some cases end) with the TV, will consumers think it wise that the
initial menus of choice should all be under the control of a single
commercial firm? Of course, and especially with careful packag-
ing, some consumers might not realize that this was the case, but
the policy issue facing society would still be present.

This control over the gateway is, of course, precisely the prob-
lem with Microsoft’s Internet browser. As this case is now before
the courts little further will be said here. Nevertheless, the nature
of the policy dilemma is perfectly clear. On the one hand,
Microsoft has been extraordinarily commercially successful. In
addition, as part and parcel of this success, it has produced sub-
stantial innovation and, by virtue of its size, it has been able to
promulgate standards that have allowed consumers to move from
application to application and from computer to computer with
ease. On the other hand, Microsoft is now clearly the incumbent
and it is arguable that it has enormous potential power both to
influence the consumer and to resist the entry of other products.

Indeed, so all pervasive is the Microsoft software that it can be
argued that Microsoft has the capacity not only to influence what
the consumer most easily finds, but even how the consumer
“sees” the world. Microsoft's Word 98 software, for example,
accepts without question the names “Gates” but not “Murdoch,”
and “Microsoft” but not “Netscape”! Of course, these types of pref-
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erential treatment are so obvious that they will be overridden by
almost everyone (or the spell-checker turned off), but many other
less obvious examples could be given that most people will not
bother to add to their dictionaries (and most people will not want
to forego the other benefits of the spell-checker). As a result,
words not “approved” by Microsoft will just be avoided and ulti-
mately dropped from the language. In a similar vein, if a search
is done on Microsoft’'s Encarta 95 for “civil war,” the uninformed
could easily form the impression that the only civil war that ever
occurred was in the United States. Moreover, even more striking
is the result of searching for “Christian Democrats”—the largest
single political party in Europe. The term does not exist! Again,
there is nothing to stop anyone from consulting other sources, but
the reality is that many will not do so. The point of these exam-
ples is not that Microsoft is intentionally trying to mislead, but that
in the fields of information, knowledge, and culture, dominance
must be rejected on much deeper grounds than those of industri-
al economics.

The Internet

So far it has been argued that the characteristics of production,
content, and delivery all suggest strong underlying pressures towards
concentration and monopolization. However, today’s Information
Superhighway (in the shape of the Internet) appears to offer a
counter-example. Millions of people are placing information on it
every day and even greater millions are using it to retrieve informa-
tion. It is therefore not at all monopolized. However, far from this
being counter-evidence, this is—at least so far—the exception that
proves the rule. The Internet is not currently monopolized (with the
possible exception of the browser, as discussed above) for three key
reasons. First, the system was developed primarily by university
research workers totally committed to creating an open system—the
whole philosophy of the Intemest is that it should be capable of con-
necting to all systems anywhere.” Second, until 1994 academics users
predominated, and entry for them was particularly easy as most of
them have their fixed costs supported by public funding. Third, and
most important, the great majority of the content on the Internet is
extremely cheap to produce. This is because the cost of collecting
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some kinds of information (most obviously personal information or
personally created information) is very low, and because, psycho-
logically, people appear to value self-promotion and/or participation
(so labor costs are zero). But—and this is also central—being cheap,
much of the content available on the Internet is of abysmal quality.

Of course, there is some good material on the Internet, but the
majority of the material that is of better quality is there either
because it has been well-organized to attract advertising or
because it has been produced by public or quasi-public bodies
(universities, libraries, museums, etc.). Most of the rest is poor
precisely because it is cheap and because most of the new
sources are not embedded within any stable institutional frame-
work and/or are without the implicit codes of professionalism that
characterize existing reputable sources of information. Indeed
even governments frequently fail to specify when the information
was first posted or when it was last revised. Much of the infor-
mation on today’s Information Highway is therefore misleading or
hard to understand. There are, for example, hundreds of “home
pages” that have been left abandoned and many others where
anyone with specialist knowledge can easily see that lists of infor-
mation are incorrect, incomplete, or out of date. As David Clarke
of MIT (one of the architects of the Internet) has remarked, what
is needed now is a layer of “editorship”” to help users make sense
of the “information soup.”

In short, the great majority of the Internet’s content is at the
opposite end of the spectrum from mass-market, high-quality
multimedia broadcasting. In the digital age, both the Internet and
traditional broadcasting can, just, be described as “electronic pub-
lishing.” However, this catch-all phrase fails to draw the important
distinctions between the two: The Internet is personally address-
able, usually received in private, and is low cost and frequently
low quality; television is broadcast to a mass market, often
received in public, and if it is to be of high quality, will have high
fixed costs. Of course, there are already intermediate cases (such
as CD-ROMs), and the new technology will spawn more, many
more, but to say that we cannot therefore distinguish one from the
other is as unhelpful as saying that because night shades imper-
ceptibly into day we do not know the difference.
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It should also be noted that we do not know how the Internet
will develop. At the moment the multiplicity of sources predomi-
nates. However, already the organization of the Internet Service
Providers has changed dramatically with the emergence of a small
number of large players (such as America Online). Moreover, the
growth of Intranets and the continuing pressure from economies
of scale and scope in the collection, organization, and dissemina-
tion of high-quality information may apply to the Internet almost
as much as to traditional broadcasting. It is, for example, clear that
some sites on the World Wide Web are already beginning to
become better known than others. In this case the Internet itself
might need to be thought of as two separate parts, one being
somewhat like conversations on the telephone and one being
somewhat like broadcasting, but with a reply channel thrown in.
What is more, this development looks more likely as the Internet
develops different levels of service; low bandwidth (plus heavy
congestion) is fine for e-mail, but, even with compression, high
bandwidth is essential for multimedia.

Dilemmas for Public Policy: Concentration and Fragmentation

Whatever the outcome for the Internet, the central point, true
both of today’s broadcasting and tomorrow’s Information
Superhighway, is that high-quality multimedia content is expen-
sive to produce in the first place and yet, once commissioned and
created, is relatively cheap to edit or to change and trivially cheap
to reproduce. In other words, as already stated, it has high fixed
costs and low marginal costs—and these are the natural creators
of monopolies.

Here we have a critical dilemma for public policy. High-quali-
ty material can still be produced and yet cost very little per unit
provided that it reaches a large number of people (exploiting
economies of scale) and/or provided that it is used in a wide vari-
ety of different formats (exploiting economies of scope), but the
exploitation of these economies of scale and scope imply con-
centration of ownership. Thus, even though the new technology
has removed one source of monopoly, spectrum scarcity, it has
replaced it with another, the natural monopoly of economies of
scale.
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Another dilemma follows logically from the combination of
economies of scale and scope on the one hand and a con-
strained audience on the other. The provision of more channels
has not meant that more time is being spent watching television.
Both in the United States and elsewhere, the number of hours
watched has remained remarkably stable (if anything falling
slightly). In the United Kingdom, for example, the number of
hours watched per person per week in 1995 was twenty-five.
This is identical to what it was in 1980, before the arrival of
Channel 4 or cable or satellite. Thus more channels fragment
audiences. The inevitable consequence is that the audience per
channel or program falls and, given economies of scale, the
average cost rises.

This relationship between choice and cost is not true for
most goods and services that are allocated via the market-
place. A larger choice of restaurants or shoe shops or hotels
does not lead to higher costs; in fact, frequently the opposite
occurs as competition pushes costs down. The difference
between these goods and services and broadcasting is that the
former has much smaller fixed costs and variable costs are
also significant. Thus minimum cost production is quite small,
whereas minimum cost production in broadcasting is large.
The result is that choice bas a cost in broadcasting—a cost,
moreover, that is not normally faced elsewhere. Under “free
market” conditions consumers will face a choice between a
narrower range of cheaper (and yet still high-quality) broad-
casting and a broader range of more expensive and yet lower-
quality programs.

The obvious response from those who advocate the expansion
of commercial TV is that this is a choice that should be left to con-
sumers. Why do otherwise? If some consumers want lots of choice
and the consequence is that they pay more and yet, on average,
receive lower quality, is that not up to them, and does the market
not correctly reflect their wishes? Surprising as it may seem, analy-
sis suggests the opposite.

The reason that individuals’ choices via the market do not
capture individuals’ wishes accurately is because of “external-
ities,” the effects of one person’s purchase on someone else,
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the existence of which the market ignores. The effects may be
either harmful, as in the case of traffic congestion arising from
private car use, or beneficial, as in the case of vaccinations—
everyone benefits from the fact that other people are vacci-
nated. The existence of externalities means that left to itself
the market produces too many car journeys and too few vac-
cinations (which is one reason why petrol is taxed particular-
ly heavily and why there are public health programs for vac-
cinations).

In the case being examined here, externalities arise because
the person who migrates away from existing channels in favor
of others imposes a cost on all those who do not move, a cost
that the mover does not have to pay, and so does not take into
account. The situation is analogous to that of membership in a
club. Clubs have common facilities, the costs of which have to
be shared. As a result, if someone leaves, all the remaining
members face either higher charges or worse facilities or both, a
less than optimal outcome. If the members who remain were
able to organize themselves, they would all be willing to offer
the potential leaver a sum just below the extra costs that they
would otherwise face in order to try to persuade the potential
leaver to remain. If such side payments were on offer, fewer
people would decide to leave. However, in broadcasting it is
impossible to organize in this way because it is too expensive to
find and communicate with potential leavers (they are numer-
ous, unknown, and uncontactable). As a result, a pure free mar-
ket in broadcasting would be biased in favor of too much frag-
mentation of audiences (and, at the same time, too much con-
centration of ownership).

In the case of the United States, this particular dilemma is
much less sharp than in other countries. The scale of the U.S.
television market has meant that multiple channels have still
been able to attract large audiences. Thus, in most cases, the
effective cost per viewer has been lower than elsewhere.
However, while this argument is true in general, it does not apply
with the same force to public service broadcasting precisely
because public service broadcasting bas been such a low volume
activity in the United States. Even in absolute terms, the total
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expenditure on public broadcasting in the United States is less
than one eighth of that spent in Japan or the United Kingdom.9
In other words, if the United States wants high-quality public ser-
vice broadcasting (as the remainder of this article argues it
should), then it should not try to combine this with a prolifera-
tion of public service channels.

OTHER MARKET FAILURES IN BROADCASTING

Consumers and Market Failure

Another set of “externalities” apply to broadcasting more
than to most other goods and services. These are not the direct
result of fragmentation, but, like excessive fragmentation, they
also threaten quality. These externalities exist once we sup-
pose, as both common sense and research suggests, (a) that
television has some influence upon the lifestyles, habits, inter-
ests, etc., of those who watch it, and (b) that these habits,
tastes, interests, and sympathies have implications for those
around us. Indeed, even just the belief that television affects
behavior is sufficient for externalities to exist. Elderly people
may become more fearful of walking down the street at night
if they believe that the portrayal of large amounts of irrational
violence on TV encourages such behavior, irrespective of
whether in fact it does or not; the possible falseness of the
belief does not alter the genuineness of the fear. In other
words, the television that is broadcast ought to reflect the pref-
erences not only of those who watch it but also those affected
by it indirectly—yet the market cannot do this. It follows that,
if left just to the market, more “bad” TV (bad in the sense of
being judged to have harmful side effects) and less “good” TV
will be purchased than consumers in aggregate would have
wished could they have acted collectively.

A further reason why a broadcasting market would not work as
well as one for many other goods and services is that markets do
not work well where what is being sold is information or experi-
ence. People do not know what they are “buying” until they
have experienced it, yet once they have experienced it they no
longer need to buy it! Of course it can be argued that in such

181



E

Broadecasting Policy in the Digital Age 167

information-based markets, consumers are often willing to exper-
iment by paying for the right to access a bundle of information for
the chance that some of it might prove useful. But this argument
does not remove the problem. If the correct long-run choices are
to be made, the cost of the initial experiments should be only the
marginal cost of disseminating the information, and in the case of
broadcasting this is zero."

Third, and most important, the theory of choice on which the
economic claim in favor of a free market in broadcasting rests relies
on a fallacious assumption. This theory assumes that consumers
already know their own preferences. Indeed it operates as if peo-
ple arrive in the world already fully formed. Strictly speaking, such
an assumption is false everywhere. Nevertheless after a period of
time, it may be a reasonable assumption for some goods and ser-
vices—people undoubtedly do have different tastes and they can
find out by experiment what meets their tastes. However, in broad-
casting such an assumption is seriously flawed. Much of broadcast-
ing exists to inform and educate us, but the process of learning and
understanding the world is part of how our preferences are formed.
They cannot therefore be taken as given in advance.

Those who advocate a free market in broadcasting discount both
this and the preceding argument (about the costs of information)
on the grounds that television—unlike, say, a pension policy—is
purchased every day, so any mistakes that a consumer may make
can be quickly corrected. That much is true, but what is at issue
here is both more subtle and more important. The point is that in
the particular case of broadcasting, consumers may be unavoidably
myopic about their own long-term interests. Consumers cannot be
other than ill-informed about effects that broadcasting may have on
them, including effects on their preferences about television itself.
Moreover, such effects may well be spread out over a period of
years after the present reception of broadcasting.

The point being made here is not that television may have great
power for good or evil over society as a whole, but that television
has the capacity either to cramp or to expand the knowledge,
experience, and imagination of individuals. Television fictions,
for example, as J. Mepham notes, “can expand the viewer’s sense
of what is possible and enhance his or her vocabularies and
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repertoires of words, gestures, and initiatives . . . only if they are
of high quality.”12 In other words, if all television is elicited by the
market, there is a very real danger that consumers will under-
invest in the development of their own tastes, their own experi-
ences, and their own capacities to comprehend. This is not
because consumers are stupid, but because it is only in retrospect
that the benefits of such investment become apparent.

In technical terms, good-quality broadcasting is what econo-
mists call a “merit” good, analogous to eating sensibly or receiv-
ing preventative health care. No matter how much someone tells
us in advance that we need it, the evidence is that, in general, we
under-invest in it. In a free market in broadcasting, where each
item would have to be paid for at the point of use, this tendency
to under-invest in watching those programs that did not attract us
at that moment would be greatly (and mistakenly) increased.

Market Failures in Production

The danger that market-driven broadcasting will lead to con-
centration on the side of production has already been discussed,
but there are two more general problems. First, it is well recog-
nized by economists that pure market economies will under-
invest in training. This is because each firm tends to “free ride,”
buying in talent as it needs it. Such behavior is rational for each
firm, but not for the system as a whole. In countries such as the
United Kingdom with large public service broadcasters (PSBs),
this flaw in the market—at least in the case of broadcasting—has
been solved by the presence of bodies such as BBC. The PSBs
have acted as “talent conveyor belts,” attracting many of the best
staff early in their careers, training them well, and then allowing
the benefits of this training to spread throughout the broadcasting
industry. The solution in the United States has to be found else-
where, but if the United States wants high-quality television—
including high-quality public service television, where the skills
and implicit values are not necessarily identical to those of the
commercial sector—the solution has to be found.

Second, there is some evidence that in countries such as the
United States and the United Kingdom, which have highly devel-
oped financial markets, firms take too “short” a view, have not
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innovated sufficiently, and have given insufficient attention to
quality. The explanation of these failings is complex, but one fac-
tor suggested in research is that the structure of these financial
markets places an undue premium on corporate control. The
result is that U.S. and UK. firms are forced to pay higher divi-
dends than their competitors abroad in order to resist the threat
of takeover and that these high payouts reduce investment.

For present purposes, what matters about both of these argu-
ments is that they suggest a case for some degree of publicly
funded support for investment in general and for training in par-
ticular in order to correct these market failures.

Market Failure and the Interaction of Consumption and Production

The possibility of a purely commercial broadcasting market fail-
ing to provide everything that individuals in society ultimately
want is still more worrying when the interaction of production
and consumption is considered. It has been suggested above that
in a pure market system, consumers will fragment more than they
really wish, will buy fewer good programs than is collectively
desirable, and that may under-invest in their own long-term devel-
opment because the beneficial effects are only recognized in ret-
rospect. It has also been argued that private-sector broadcasters
are likely to take too short a view, under-investing in training and
in the production of good programs.

Given these undesirable effects, it is easy to imagine further
adverse feedback effects. If consumers fragment and prove unwill-
ing to pay the higher prices that good programs will then require,
because they are unaware at the time either of the longer-term ben-
efits to themselves or to society, then broadcasters will not have the
incentive to invest in producing such programs. Conversely, if
broadcasters are not providing good programs, even well-informed
and far-sighted consumers cannot buy them. To this situation may
be added the possible external effects from one broadcaster to
another via the consumer: individual broadcasters may well con-
sider their own (good) programs not commercially worthwhile
unless other broadcasters are also transmitting good programs that
are gradually extending consumers’ tastes. Putting it bluntly, a
danger exists that the market on its own will “dumb us down.”
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These theoretical concerns find support in practice from the
experience of other countries. Admittedly, there is, as yet, little
direct evidence about exactly how a fully commercial system
based largely on pay-TV would operate, as no country has such
a system. Even those with pay-TV and dominated by commercial
sectors gain by far the greatest part of their revenue from adver-
tising. Nevertheless, the inferences that can be drawn are not
encouraging. Countries with a low element of public service
broadcasting typically display poor quality, concentration of own-
ership plus frequent battles over ownership, flouting of regulators’
rules, and more or less subtle forms of government interference.

In France, for example, Canal Plus was launched in November
1984 as a subscription channel, but only six months later it was in
financial trouble and so was allowed to accept advertising; as ]J.
Forbes notes, “[ilts major shareholder is the state-owned advertis-
ing company Havas, whose chairman . . . has been a close friend
and associate of Francois Mitterrand since 1950.”" Although Canal
Plus later became profitable, La Cinq, launched in 1986, filed for
bankruptcy on New Year’s Eve 1992—and this in spite of offering
quality news at one end and late-night soft porn at the other plus
financial support from Silvio Berlusconi. Moreover, with four new
channels opened since 1984, it was found, according to Forbes,
that “[bletween 1983 and 1988 the number of game shows
screened jumped from four or five to fifteen or sixteen a week,

. the amount of light entertamment doubled [and] the number
of feature films quadrupled.”” The Financial Times described the
effects of deregulation on French television as having heralded
“an anarchic scenario of dozens of different channels pumping
out soft porn and pulp programming punctuated by virtually
unrestricted advertising. !

Experience in Germany and Italy offers similar warnings. German
pay-TV appears to contain large amounts of pornography. In Italy,
on the face of it, there is intense competition among well over thir-
ty local channels. However, in practice, virtually all of them are con-
trolled by Fininvest (owned by Silvio Berlusconi), and the Fininvest
channels have been much criticized for their down-market pro-
gramming (consisting of some 90 percent entertainment and with
over 50 percent of their total programming imported from abroad).
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The case of the United States itself is the most interesting, as the
United States has the largest commercial broadcasting in the
world—both proportionately and absolutely. However, as already
noted, because of its size the United States is a special situation.
As a result of its vast market it faces less of a problem from the
higher unit costs that accompany a proliferation of channels. In the
United States, channels can increase and yet the audience size per
channel can still be high, so the tradeoff between choice and qual-
ity is less severe that it will be for countries with smaller audiences.

The result is that, in the United States, the move from a system
with a small number of channels almost all financed by advertis-
ing to a multiplicity of channels and an expansion of pay-TV
(both subscription and per program) has genuinely extended
choice. It has increased diversity, provided more (and better)
news coverage, and extended significantly the range of sports,
music, language educatlon weather, travel, and other special
interest channels.” This is exactly what economic analysis would
predict. Advertising inevitably concentrates on the mass, middle-
income, market. Audience size, not how much the audience val-
ues the program, is what matters. In addition, as channels multi-
ply, the incentive to look at minority interests rises. When only
two channels exist, they will both locate near the middle of the
market and try to acquire 51 percent of it; when, say, ten chan-
nels exist, it becomes worthwhile to focus on a group that only
constitutes 10 percent of the population. Television financed by
pay-per-view is therefore far better than television financed by
advertising at reflecting consumer wants.

Such observations, showing an improvement over time within
the United States, are not, however, at odds with the argument
above that a purely market-driven system will fail in important
ways. While the U.S. market undoubtedly offers considerable
choice, few would say that it offers television of such high quali-
ty as that of the United Kingdom, Australia, or Canada, where
there has been a much stronger contribution by PSBs. “Dumbing
down” is all too prevalent.

Moreover, even with its large market, the United States has only
relatively recently begun to develop its own significant original
productions for cable channels; its public service broadcasting
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(reaching only about 3 percent of the audience) has had to rely
heavily in the past on importing programs made abroad (espe-
cially from the United Kingdom).

More serious is that the United States provides little good
broadcasting for children, and what does exist relies on advertis-
ing, or, worse still, on insidious advertising either via “infomer-
cials” or by producing shows based on a toy (e.g., “Care Bears,”
“He-Man,” “Transformers,” “GoBots,” and “Masters of the
Universe”). As E. M. Noam comments, “The most successful chan-
nel for children is Viacom’s Nickelodeon, which has 30 percent of
the viewing time of 6-11 year olds .. . [Ilts programs are more
entertaining than educational.”” And as B.P. Lange and R. Woldt
note, the United States is also thought to have provxded only a

“continuing narrow scope for political information.”

U.K. experience, in contrast, with a strong public service pres-
ence and ethos, is widely acknowledged to have much good-
quality broadcasting and to have raised the quality over time. In
his study of broadcasting in the 1980s, Tim Madge refers to the
extent to which the television program-makers have enhanced the
sophistication of their audiences so that “programs are made
Wthh simply could not have been ‘read’ correctly a few years
ago. ® Of course the high quality of British television is partly the
result of good ITV programs. However, the context is crucial.
Madge points out that as “ITV executives admit, without the BBC
as a constant reminder—and threat to their audiences—the best
ITV programs would be rarely made. Producers in commercial
television unashamedly use the BBC to argue their case for the
equivalent of public service programming.”

The Company We Keep

These points about quality can be made another way. In many
aspects of our lives, we readily recognize that the environment
within which we live and the people with whom we work can
have an enormous influence on what we do, or do not, achieve.
To take just a few examples: everyone wants children to go to
high-quality schools, sports teams to have the best coaches, and
firms to learn from best practice world-wide. Yet is not television
part of the company we all keep?
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People in all countries of the world watch it for very high pro-
portions of their weeks. In the United Kingdom, the BBC estimate
that, including radio, the average household spends more than a
quarter of all their leisure time watching or listening to the BBC.
Moreover, children watch it more than the average. So also do
households with children. It is impossible to know precisely what
effects this has since it is not possible to run the experiment of
what a society without television would be like. Nevertheless it
seems inconceivable that broadcasting has anything other than a
powerful effect.

As Robyn Williams, Australia’s foremost producer of popular
science programs, comments when discussing the effects of
down-market broadcasting, “Of course the Popzonk/New-
zak/Blisscomb culture need not go hand in hand with a world
marooned somewhere in Mad Max country. But somehow I seem
them together. It is likely that the broadcasting (the communica-
tion) system we choose for our future world will come wedded
to certain social values, demonstrating, perhaps, wztlat kinds of
communities we want to enjoy in the next century.”

CITIZENSHIP, CULTURE, AND COMMUNITY

The argument, so far, has been that there is a case for public
service broadcasting so as to make good the deficiencies of the
market in providing what well-informed consumers, acting either
individually or in aggregate, would wish to buy over the longer
term. A quite separate argument arises from the fact that there are
parts of our lives to which the market is simply not relevant. To
be more concrete, we watch television and listen to the radio, not
just as consumers, but also as citizens.

Our citizenship carries with it three separate implications.
First, as citizens we have rights. This includes the right to certain
core information about our own society. Thus almost everyone
would agree that anyone is entitled to know without having to
pay for it such basic things as the key items of news, their legal
rights, who their Member of Congress is, etc. It is immediately
obvious that the market makes no provision for this (any more
than it does for basic education or primary health care for the
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poor). Moreover, there is a danger that, in the absence of appro-
priate public policy, the new technology of the Internet and
Intranets will create a world in which there is high-quality com-
mercially provided information but only poor-quality informa-
tion in the public domain. In this new context the information-
al role of a public service broadcaster operating universally is
therefore more important than ever. As the local public library
declines, so the public broadcaster must fill the gap—and for
zero charge at the margin.

Second, as citizens we have views about society that cannot
be captured just in our buying and selling. In particular, in a
wide-ranging investigation carried out in 1994 and 1995, the
Bertelsmann Foundation working with the European Institute
for the Media found that in all ten countries covered by its study
people expected and wanted “socially responsible television.”
Moreover, they concluded that “responsibility in programming
has a chance only if and when it has been defined and con-
stantly pursued as a strategic aim in the management [of the
broadcaster].”” It is difficult to see how both profitability and
responsibility can be constant strategic aims at the same time.
In the competitive marketplace profitability is bound to take
priority.

Third, as citizens we are members of a community. It has been
said that while we are all individual we are also all individual
somebodies. In other words our sense of our own identity derives
from how we see ourselves in relation to society and where we
“locate” ourselves within it. Stated simply, there is intrinsic value
to individuals if they have a sense of community—to be alienat-
ed is literally to lose a part of oneself.

The crucial importance of broadcasting in this context is that for
the great majority of people it is today their major source of infor-
mation about the world beyond that of family, friends, and
acquaintances. Television provides not only the hard facts, but
also the fuzzy categories—the social, ethnic, psychological, etc.,
concepts within which we must make sense of the world. It also
supplies a set of fantasies, emotions, and fictional images with
which we construct our understanding (or misunderstanding) of
all those parts of society beyond our immediate surroundings. It
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is therefore part not just of how we see ourselves in relation to
the community, or communities, within which we are embedded,
but also part of how we understand the community itself—and
indeed part of where the very idea of community arises and is
given meaning.

The general importance of community and of a common cul-
ture to the well-being of a society and its citizens is widely rec-
ognized. Culture and community provide a common frame of ref-
erence in terms of which to comprehend the history, present, and
future of one’s society and of one’s own place within it, and so to
make sense of the decisions one has to take both as an individ-
ual and as a citizen. Moreover, the texts, practices, and traditions
that make it up function as sources of aesthetic and moral under-
standing and empowerment, as well as providing a focus for com-
munal identification.

There is little doubt that in today’s society the viewing of tele-
vision is part of what creates any sense of commonality that we
may have. This is true as much of low as of high culture. The lat-
est episode of a soap opera or a recent football match can func-
tion as a topic upon which all members of the society can form
an opinion or converse with one another regardless of the differ-
ences in their life-style, social class, or status group. Given that
any society must embody such sociocultural differences, the value
of a community where people have things in common and can
interact on that basis is or should be obvious. Indeed the winning
of the World Cup by France in 1998, watched on television by
almost the entire nation, is already being credited with a more tol-
erant and inclusive approach to the immigrant community in
France. Commonality has generated the overlap from one com-
munity to another.

The value of commonality, the value of shared experience,
the value of self-identity, and the value provided by non-stereo-
typical portrayal of other cultures are not considerations that do,
or could, enter into the transactions of the marketplace—but
they are values nonetheless. For all of these reasons there is 2
case for public service broadcasting, one of whose objectives
would be the provision of those broadcasts to which we are
entitled as citizens.
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Fragmentation

This general point about commonality takes on added impor-
tance as well as a different form in the context of a pluralist soci-
ety, such as the United States in the late 1990s. As the processes
of technological, economic, and social change increase in rapidi-
ty, traditional forms of social unity can break down, and new sub-
cultures based on partially overlapping but less widely shared and
equally deep commitments to certain forms or styles of life (ones
based on class, region, religion, race, sexual orientation, and so
on) can proliferate. To this must be added the near certainty that
a “free market” in broadcasting based on an abundance of chan-
nels would itself fragment audiences and, by so doing, increase
the sense of separateness. In such a context, the risks of socio-
cultural fragmentation are high, and so is the value of any medi-
um by means of which that fragmentation could be fought.

As technology fragments the market, it is therefore entirely
appropriate for U.S. public service broadcasting in the 1990s to
contribute towards the (re)construction and maintenance of a
common national culture—not a single dominant culture, but a
set of shared values that are accommodating enough to accept on
equal terms as many as possible of the minority group cultures
that go to make up such a pluralist society, and thereby minimize
its tendency towards fragmentation. What would be shared by the
members of such a culture would not be belief in a particular
form of life, but rather an understanding of the lives of other cit-
izens, together with a shared acknowledgment of their worth or
validity. And it is this latter requirement that specifies the sense in
which the various subcultures are accepted within (form part of)
a common culture on equal terms with one another.

The importance of one or more public service broadcasters in
this process would be that by broadcasting informed and accurate
representations of minority cultures, they would help to maintain
the culture’s shared emphasis upon respect for human life—it
would do so by disseminating the knowledge that forms the
essential basis for acknowledging those aspects of the minority
cultures that make them worthy of respect. Indeed in modern
society, the key way of ensuring the legitimation of a given sub-
culture by conferring a public profile upon it is through television.
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One final area under the heading of citizenship and communi-
ty where a public service broadcaster might play a special role is
in the broadcasting of national events. Here, the idea would be
that a public service broadcaster should be given the responsibil-
ity to broadcast events which, going beyond questions of purely
subculture-specific interests, are of genuinely national interest.
The events in question would include happenings anywhere in
the world that are of significance to virtually anyone (e.g., the col-
lapse of the Berlin Wall) or to the United States in particular (e.g.,
the U.S. athletics team in the Olympic Games), as well as events
in the United States that are primarily of importance to its citizens
(e.g., the inauguration of the president). The idea would not be
to stop the commercial stations from covering such events, but to
ensure (especially as we move into pay-per-view) that events
which are constitutive of citizenship are also available free at the
point of view. Such broadcasting would help to maintain a sense
of national identity that transcends more local communal identifi-
cations and allows individuals to understand themselves as mem-
bers of a particular nation.

DEMOCRACY AND THE MASS MEDIA

It is a basic principle of democratic society that votes should
not be bought and sold. This alone is sufficient justification for
broadcasting not being entirely commercial. As President Clinton
put it, “Candidates should be able to talk to voters based on the
strength of their ideas, not the size of their pocketbooks.”zs By the
same token, broadcasting should not be directly under the control
of the state. There has to be a source of information that can be
trusted to be accurate in its news, documentaries, and current
affairs programs and to be impartial among differing social and
political views. It is a necessary, but not sufficient condition, for
this to be possible that some at least of the broadcasters be inde-
pendent of any political party and of any business interest.

It is not enough, however, for truth to be upheld. It must also
be available—and available to all. In other countries with strong
public service broadcasting traditions, it is fundamental that they
are nationally available and easily accessible. Moreover, their tra-
Q
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dition of dedicated public service provides the basis for trust with-
out which much information is just propaganda; and their inde-
pendence from governmental and commercial or marketplace
pressures has, on the whole, made it more capable of represent-
ing unpopular or otherwise unpalatable truths.

These arguments are not, however, absolute ones, but contingent
upon behavior. A number of supposedly “public service” broadcasters
have been little more than mouthpieces for the state. The reputation of
the PSBs is not therefore automatic—they have to continue to be earned

On the other side of the coin, it should also not be assumed (as
it often is) that commercial broadcasting is necessarily freer of poli-
tics than public service broadcasting just because one is public and
one is commercial. In France, the close connection between Canal
Plus and Mitterrand has already been noted. In Italy, the interven-
tions have been far more blatant. In the March 1994 elections,
Berlusconi used his three TV stations reaching 40 percent of the
Italian audience to give unremitting support to his own political
party, Forza Italia, and the wider grouping of the Freedom Alliance.
Subsequent research showed not only that there was a bigger swing
to the right (3.5 percent more) among Berlusconi viewers than in the
electorate in general, but also that this swing could not be explained
by the fact that viewers of Berlusconi channels were already more
right wing. Viewers of these channels were found to be middle of
the road and only shifted their voting affer watching the Berlusconi
channels.” Then, of course, after the election, the government was
Berlusconi and in the referendum on whether Berlusconi should be
obliged to sell off two of its three TV networks, Fininvest used its
networks to support the “Vote No” campaign. Fininvest carried 520
spots for the Vote No campaign as compared with only 42 for the
“Vote Yes” campaign, which was effectively forced off the air
because its slots were placed in such disadvantageous positions.”

Common Knowledge

So far the arguments about the relationship between the mass
media and democracy strongly reinforce the case for public service
broadcasters existing as major sources of independent, accurate, and
impartial information. However, the ideas of accurate information
and of impartiality need to be seen in a wider context. Although it
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is not often recognized, society depends critically on the existence
of “common knowledge’—what everybody knows that everybody
knows. Most of the time the existence of such knowledge is taken
for granted. However, it plays a role in society that is both more pro-
found and more important than at first it seems.

The influence of common knowledge is more profound than it
might seem because any debate requires some common knowl-
edge—at a minimum, it has to be agreed upon what is being
debated. Moreover, in modern societies the media is one major
way in which common knowledge is created. The influence of
common knowledge is also more important than it might seem
because almost all solutions to problems require the extension of
common knowledge. In order to be agreed upon, solutions have
to be based on a common understanding of the situation.
Common knowledge is therefore a precondition of many coordi-
nation problems in democratic societies.

Agreeing on solutions and agreeing on correct solutions are
not, however, the same thing. Or to put the same point another
way, knowledge, which implies that what is known is true, is not
the same as belief, which may or may not be true. The “power
of the witch doctor” may have been thought of as common
knowledge, but strictly speaking it was only “common belief.”
Another more contemporary example that displays both the
power of the media and the danger and inefficiency of inaccu-
rate “common knowledge,” if that contradiction may be used,
comes from the experience reported by the British Labor Member
of Parliament Dianne Abbott. When visiting a school in the
United Kingdom she asked what number the pupils would dial
in an emergency. The answer from many was “911"—yet the U.K.
emergency number is 999!

This example also illustrates that “knowledge” and “informa-
tion” need to be understood as including much more than is dealt
with by news programs. It also covers the discussions of news,
trends, and images that are to be found on radio phone-in shows,
chat shows, and so on, as well as the scientific and cultural mat-
ters typically dealt with by programs such as those on the
Discovery channel, not to mention the lifestyles presented in so
many contemporary fictional creations.
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Furthermore, central to the idea of the democratic society is that of
the well-informed and self-determining individual; but, if individuals
are to be genuinely autonomous, it is not sufficient for them merely
to receive information (no matter how much and how impartially
presented), they must be able to understand it. They must be able to
make sense of it in ways that relate to their own lives and decisions.
Neither facts on the one hand nor opinions on the other (although
both are important) are sufficient; for neither are utilizable by those
who absorb them unless they are made the subject of reasoned analy-
sis—unless, in other words, they are not merely transmitted but pre-
sented (organized and submitted to informed and coherent criticism
from as many perspectives as possible) in a way which allows them
to be understood and thereby incorporated into the audience’s own
judgments. Information without “organizing insights” is just noise.

The media has therefore a double responsibility. First, pro-
grams need to handle information in such a way to increase
understanding and create knowledge. Second, programs need to
ensure, as far as possible, that such knowledge correctly repre-
sents the world as we know it.

It is worth noting here the sharp contrast between talk shows
on commercial and on public service channels. In April 1996, the
New York radio station WABC fired a talk-show host named Bob
Grant, but this was only after twenty-five years of regular attacks
on blacks, Hispanics, and other minorities. An ABC producer was
asked whether Bob Grant’s remarks were an example of free
speech that should be protected under the First Amendment or
whether they were verbal pollution. His reply was “If the person
has good ratings a station has to overlook the garbage that he
spews out.” The same producer added, “[In the United States,]
radio is the only serious soapbox the racists have. Our advertisers
are aware that hate sells their products.””

The editorial responsibility that is so obviously lacking in this
case is not surprising. If the product sells and makes a profit, that
is all that is required. Ethical judgments, even where the only eth-
ical requirement is a respect for evidence, is not part of its natur-
al domain. Its purpose is to make money, not to sustain democra-
¢y, nor to expand common knowledge nor to extend the tastes
and capacities of its audience.
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Purposes matter. Almost all societies allow children to attend a
single school for many years. The school is therefore the monop-
oly provider of both information and understanding—and at a
particularly formative stage in a person’s li