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EXECUTIVE SUMMARY

The deans and chairs who direct academic programs at uni-
versities, colleges, und community colleges (requently must
address issues that raise legal questions. [ is difficult to
name  program or 2 service in higher education that does
not intersect with the law in some way., The academic ad-
ministrator must develop the skills needed o recognize the
legal issues that invariably shape the policies and decisions
made in a school or department. And deans and chairs must
understand the resources available 1o assist them i resolv-
ing these issues. patticularly when to call for legal advice

What Legal Issues Might Arise for Deans and Chairs?

A variety of legal issues are likely 1o arise in university and
college schools and departments. The most common ones
involve contract and tort matters for stalt and students, con-
stitutional or statutony due process and equal protection.
free expression, and externad regulation in arcas such us
immigration and copyrights. The sources of the law that
govern these issues e also numerous, ranging from the
LS. Constitution and the constitutions of the states, 1o state
and federal legishation and administrative rule making. to
judicial decisions made at all fevels, to institutional rules and
regulitions, o institutional custom and practice.

Does the Legal Community Defer to

Academic Decision Making?

Common across all types of legal issues, sources of Taw, and
institutions is a traditional legislative and judicial deference
to academic deciston making. Though this traditional defer-
ence has eroded over time. it remains pronounced across
higher edudition. But despite the considerable autonomy
the law has customarily afforded higher education, it treats
public and private institutions differentiy, and it applies dif-

ferent rules to religious and secular universities and colieges.

In particukar, public institutions are subject o constitutional
Provisions.

What Are the Roles of Institutional Counsel and
Academic Deans and Chairs?

Acudemic administrators must not onhy know what the Tw s,

hut also understand the roles of counsel and the procedural
contexts within which fnwvers work. Deans and chairs fre-
quently work with attornevs, both those retained by the insti-
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tution and those hired in a personal capacity. These luwyvers
perform a varicty of functions. and they owe their lovalty to
different institutional clients at different times. One factor is
relatively constant, however: Information exchanged between
counsel and client is privileged and cannot be divalged.

Also of interest to academic administrators are the actual
process of litigation—from complaint and answer, to discov-
ey and trial (or setdement), to decision and remedy—and
the issues of authority and delegation that determine whether
individuals or institutions will be held liable,

What Issues Do Academic Administrators Face Daily?
The essence of the relationship between emplovers and
cmplovees is the emplovment contract., whether within the
context of one-on-one bargiining between (wo parties or s
part of a broader collective bargaining agreement. Closely
related to emplovment contracts are decisions about hiring
and promaotion, ¢ach of which raises issues of equal protec-
tion and due process, particularly given constitutional provi-
sions and stuuwtory protections under the antidiscrimination
Fnws, Morcover these same issucs commonly arise in mat-
ters of reappointment. wenare, promotion, and the dismissal
and retirement of tenured fuculty and stafts Affirmative ac-
tion frequently plavs a role in the emploviment relationship.

Academic administrators must keep in mind several very
practical concerns in hiring and promoting faculiv and stall:
avoiding inuppropriate questions during the interview, re-
specting individual privacy rights, and following immigration
Lnws, Deans and chairs muast also understand and respect
faculty members” right of academic freedom while still eval-
wting faculiy performance., tiking action when it is insulfi-
cient, and investigating and perhaps punishing misconduict
by emplovees: such as sexual harassment.

Cotnts increasinghy decide cases involving students using
implicd contract theories, having moved from the taditional
doctrine of in loco parentis. Institutions are no longer neces-
sarily assumed to have a parental-type reldionship with st-
denis. Students are view ed s consumers with reasonable
expectations of institutions for programs and services. n ad-
dition, although the traditional deference to academic deci-
ston naking persists. courts dare ever more willing to inter-

vene incampus disciplinary actions involving both academic
concerns and disciplinany maters, Tyvpically, the kev ques:




ton in disciplinary matlers is due process: How much notice
and how much process is a student entitled to in a given
sitiation?

Simifarly, although courts continue to afford broad discre-
tion to academic administrators in the area of admissions, in-
stitutions mav be held in viotation of the antidiscrimination
laws and Equal Protection Clause of the U.S. Constitution
when they act in a discriminatory ouoner, including in the
emerging area of disability. Tmmigration law is also ¢ common
issue in admissions. Deans and chairs must also be aware of
legislation that governs the confidentiality of students’ records.,
as well as constitutional provisions that protect the right of
students to organize and express themselves. Finally, negli-
gence-based institutional liability involving students s o criti-
¢l coneern for academic administrators.

Several state and federal regulations have a substantial
effect on administrative decisions for schools and depart-
ments, particulardy those addressing intellectual property,
open meetings, family and medical leave, funded research.
and taxation. Simildy, schools and departments are tvpi-
callv heavilv involved in acereditation coordinaied by private
associations that serve o quasi-regulatony function.

The Academic Adminstrator aned the faw includes an
extensive list of references that provide more detailed analy-
sis of puarticular topics. In no way is the report intended to be
a substitete tor sound legal advice. nor can it answer all legal
questions it dean or chair might have. It does provide the
hackground needed o better understand the complex relu-
tionships between the knw and the administration of aca-
demic services and progrims in postsecondary education,

The Acadenire Admuvnsirator covd the feine
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FOREWORD

In many ways, higher education institutions have remained
protected from the onslaught of lawsuits prevalent in so
many sectors of our society. Nevertheless, college and uni-
versity administrators need to become concerned about the
steady erosion of the traditional protections against lawsuits
that institutions have relied on.

Structural changes, such as the breakdown of traditional
selection and acculturation processes, greater recognition of
constitutional and contractual rights, the decline of career
mobility for faculty, a greater array of service functions for
higher education institutions, the increase in both external and
internal regulation. and the technology revolution. have con-
tributed to colleges™ and universities” increased involvement in
titigation. Accordingly, many campuses are refining their cam-
pus affirmative action. sexual harassment, disciplinary, wech-
nology. due process, discrimination, and athletics policies as
new cases reshape our understanding of these areas of faw.

Higher education professionals need 1o understand the
impact of this growing litigious environment on thedir roles.
They need to learn how to handle a growing number of
legal dilennmas., Institutions need o consider whether their
rules and policies adequately minimize their legal exposure
in areas such as scope of employment, nongovernmental
functions. foundations and related activities, cost of defense.
out-of-state activities, and liability insurance. Deans and de-
pariment chairs are the ones most often on the front line,
with responsibility for legal issues surrounding employment
relationships, students, and rescarch, and for school and
departmental issues such as accreditation and copyrights.
Deans” and depactiment chairs” administrative activities must
be examined and considered daily in the context of legal
issues that might be retated. A handbook from human re-
sources personnel or even from legal counsel will not ade-
quately prepare an academic administrator for this job.

Thankfully, The Academic Administrator ducd the Lawe, by
1. Douglas Toma and Richard L. Palm, assists by providing
the context needed to address these important conceerns.
Morcover, it fills the information gap between a handbook
from legal counsel and legal textbooks, providing a more
generalized, nonlegidese discussion and offering a broad
understanding of Jhe complex legal situation facing higher
cducation institutions.

The Acadenic Admuoiistrator ane the fee




Toma and Palm, both assistant professors of higher educa-
tion at the Universine of Missouri-Ransas Cigy. have svnthe-
sized the kev literature refevant to legal issues that academic
administrators encounter dailv. They introduce basic legal
principles and interpret the judicial process. One of the most
important lessons embedded in 7he Academic Administrator
anted the Leneis that deans and chairs must become aware of
the legal implications of an issue. Moreover, once they dis-
cover an issue. they must know how to work effectively with
fegal counsel. The authors™ goal of having academic adminis-
trators hecome active paricipants in resolving legal issues and
implementing preventive legal strategies is particularly impor-
LNt inan environment of growing litigiousness,

The Acacleniic Adininistrator and the Lare examines legal
issues and how they vary by institutional tvpe and institu-
tonal context. It offers specific information for chureh-
affiliated institutions, public institutions., and private institu-
tions. It also sheds light on timely issues such as affirmative
action, the Americans with Disabilities Act. post-tenure re-
view, and immigration, all of which are discussed elsewhere
from a mostly phiiosophical perspective but also have im-
portant legal and practical implications.

The serutiny of emploviment issues is critical at this time,
when faculty members” mohility has declined and Hitigation is
increasing steadilv. Toma and Paln's report is ahelpful sup-
plement to a previous monograph in the ASHE-ERIC Report
series, Tewre, Promration. and Reappointiment (vol. 2.4, no.
D). which details the history of tenure, the development of
faculty emiplovment contracts, constitutional rights in cimplov-
ment, discrimination in emplovment, and peer review.

Legal issues will onlv become more prevalent and more
complex. Toma and Palm's report will help administrators,
especially academic leaders, 1o become more awure of the
wavs that o legal perspective can enhance their effectiveness
and their accountability as agents of the institution. Astute
academic leaders will vidue the synthesis and analvsis o in-
portant legal issues contained in 7he Acadentic Administrator
and tho Lene.

Adrianna J. Kezar

series Editor,

Assistant Professor ol Higher Education, and
Director, ERIC Clearinghouse on Higher Education
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INTRODUCTION

A multitude of legal issues commonly involve chairs of de-
partments and divisions, and deans of colleges and schools
at American universities, colleges. and community colleges.
We have three main purposes for exploring these issues
through what scholars have written about them.

First is 10 provide academic administrators with the gen-
cral background necessary to recognize legal issues when
they emerge on campus and to develop an appreciation of
the resources—whether the books, chapters, articles, and
papers syathesized in this report or the legal counsel em-
ploved or retained by all institutions—available 1o assist
them in attempts to resolve the problems.

second is 1o encourage academic administrators o be ac-
tive participants in resolving fegal issues that arise at a school
or in o department. Being somewhat familiar with the essen-
tids of the law—the werminology. procedures, and doctrines—
affords the academic administrator the background necessary
to he an active consumer of fegal advice. whether disseni-
nated through writings or imparted by counsel. Our goal is to
alford practicing administrators not only the background 1o
recognize legal issues when they eomerge on campus, but also
the competence and confidence o engage in sophisticated
discussions about them with counsel and colleagues.

Third is 1o prompt academic administrators o consider
and implement preventive law strategios. Potential legal
ramifications should be a factor 1o consider in making dedi-
sions within academic units, In other words, the best way 1o
address legal concerns is to anticipate. and thus possibly
avoid, legal action. The successtul dean or chair should un-
derstand the faw sufficienthy to cradt policies that wiil avoid
litigation to the extent possible. But academic administriators
should also know enough o recognize that being called into
courl is quite often i part of their job and that the potential
for legal action should nor become samething that causes
paralisis in aking necessary action.

The focus of this report is on legal issues affecting schools
or departments at higher education institutions, Although we
discuss student issues, a broader lirerature is available on legal
issues in student alfiirs administration ouside the context of
the academic unit, For instince, issues involving search and
seizure in residence halls are typicatly: outside the responsibil-
ity of chaies and deans. The topics that are covered in this
report imvolving students—admissions, student programs, Fird
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Amendment issues—regularly, or at least sometimes, cross the
desks of deans and chutirs.

Similarly, we cover personnel issues involving fuculty and
other emplovees and address external regulation and over-
sight. but we do not highlight topics—or the technical as-
pects ot topics—that are not typically within the scope of
deuns” and chairs” duties. Deans and chairs need to be aware
of these topics—hiring, academic freedom. promotion and
tenure. discipline and dismissal, open meetings and records
acts, copyrighis, cost recovery, selling and purchasing—but
need not alwavs be expert in the intricacies of these matters,
Instead. academic administrators need 1o know which admin-
istrators on campus—in student affairs or hunan resources,
for example—have appropriaie expertise and when to wirn
o them with questions. They need 1o know when 1o consult
the institution’s tegal counsel. retained o develop a deep
understanding of the degal issues that frequently oceur in
higher education. Stll, deans and chairs may often have o
interpret and approve procedures that can deeply atfect prie-
tices in areas like hiring. promotion, and tenure that oflen
involve legal issues, Thus, the intention here is 1o provide the
backgrouncd that deans and chairs require to recognize po-
tentiad legatl problems—hefore they arise and as thev arise—
and the ability needed to ask the appropriate expens on
campus the right questions in an attempt 1o resolve them,

Academic administrators are Tortunate that they have sev-
eral excellent sources of information available on higher
cducition Taw. The most comprehensive text on the topic is
The Lave of THgher Eduacation Oaplin and Lee 1993), which
explores the entire range of issues in higher education Liw,
Another important resource is 7he Lane and Higher Education
{Olivas 19971, which contains edited court decisions illustrat-
ing the issues oceurring within higher educition interspersed
with commentary. Robert Hendrickson annually reviews de-
velopments in higher education faw in Yearbook of Educa-
Hion La CRusso 19900, Finally, several newsletters available
by subscription provide monthly, bimonthly, or quinterhy
updittes on current developments in higher education faw,
esplaining current cases decided in the courts and theit po-
tential application and impact on campus.

A line scholarly journal, forrncd of College and Unidversily
Lere, cirries articles on current issues in higher education
e and publishes an annual review of changes. Articles in




the Jonrnal, typically tound in law libraries and the offices
of institutional counsel, generally walk a line between the-
ory and practical advice. Similarly, law reviews—ijournals
cdited by law students that include theony-focused articles
by both law students and legal scholars—and education
journals collected in the ERIC databuase routinely publish
articles related to legal issues at universities, colleges. and
community colleges. Articles on law in education journals
are generally more user-friendly and tor nonlawyvers than
articles in law reviews,

Finally. several national organizations—the National As-
sociation of College and University Atornevs (NACUA). the
College and University Personnel Association (CUPA).L the
National Association of Student Personnel Administrators
(NASPA), the American College Personnel Association (ACPA).
for example—disseminate updates on legal issues of note 1o
academic administrators, These organizations also periodically
produce monographs or edited collections covering specific
issues in higher education Law. Such publications generally
take a practictl approach to legal issues and are usually writ-
ten for the nonlawyver. Each of these associations has an
Internet site that includes i list of its publications,

1he Aeadennue Adimnastiator and the o
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THE LAW, THE COURTS, AND COUNSEL

The academic administrator is likely to have a variety of types
of legal issues cross his or her desk, which may be grounded
in contract or tort, constitution or statute, or any number of
other bases. The sources of the laws that govern these issues
are also numerous, ranging from the U8, Constitution and
the state constitutions, to state and federal legislation and
administrative rule making. to judicial decisions made at all
levels, to institutional rules and regulations, 1o institutional
custom and practice. Common across these tvpes of legal
issues and sources of Law, and across different types of insti-
tutions, is a traditional legislative and judicial deference 1o
academic decision making. Though this traditional deference
has eroded over time, it remains pronounced across higher
cducation. Although the faw has customarily afforded higher
cducation considerable autonomy. it treats public and private
institutions differently. and it applies different rules to reli-
gious and sccular universities and colleges; that is. public
institutions are subject to constitutional provisions.

Academic administrators must not only know what the faw
is, but alse understand the roles of counsel and the procedural
contexts within which kiwvers work. Deans and chairs fre-
quently work with attornevs, hoth those retained by the insti-
tution and those hired by the academic administritor in a
personal capacity. These lawyers perform a variety of func-
tions, and campus counsel owe their loyalty to different clients
within the institution at different times. One fact is relatively
constant, however: Information exchanged in the course of
the refationship between counsel and client is privileged. Also
ol interest to academic administrators are the actual process of
litigation—from complaint and answer, through discovery and
trial (or settlement), to decision and remedies—and the issues
of authority and delegation that determine whether individuals
or institutions will e held liable.

Types of Legal Issues
several types of legal issues commaonly require the attention
ol academic administrators—conuractual issues (often involv-
ing personnel matters, but also connected with complaints by
students), tort issues, constitutiondl concerns such as equal
protection, due process, or free expression, and administra-
tive rules and regulations.

Contractual issues are among the most common legal
issues that deans and chairs confront. A contract imvolves .

The Acadenic Admranstretor and the Fae
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set of promises that create a duty of performance under the
faw and the right to a legal remedy when they are breached.
Personnel issues often revolve around interpretations of an
cmplovment contract. Matters involving emploviment are
often heated and are sometimes concerns of great magni-
tude. as in disputes between faculty and institutions over the
denial of tenure or outright dismissal, Emplovee gricvance
and arbitration procedures, as well as issues involving em-
plovee benefits, are also contractua] in nature. Such issues
are incorponited into individual contracts—cither as direct
provisions or by reference as general institutional rules and
regulations—or are included in collective burgaining agree-
ments that structure the emploviment relationship for entire
groups ol emplovees. And muany actions brought by stu-
dents, particularly at private schools, are based in contract
provisions. These actions rely on the premise that catalogs
and other muterials produced by an institution contain
promises that the institwtion must keep.

Issues involving torts sometines arise tor deans and
chairs. A tort involves dimage to someone resulting trom the
nonperformance of a duty by someone else. Torts involve
dutios that are not contractual in nature. Thev result lrom the
reasonable expectation by someone that something done by
the defendant—either some act or some tailure to act—will
not be the proxinate cause of some danuige incurred by him
or her. Defamation—an intentional talse communmcation.
written tibeh or spoken tslanden. made by someone to a
third paaty thae injures the repuiation or good name of an-
other—is one example of misconduct by an emplovee of the
schoob or depamment that would be chssified as atort.

severntl constitutional-ty pe isstes can origintie among
units in higher ecducation The guarantees under the Four-
teenth Amendment to the TS Constitution of equal pro-
tection and due process e often the basis for a pliinnff's
dllegations of chscrimination against public institutions, The
theory underlving equal protection is that the government
should not treat simdayy situated individuals difterently, un-
less it has avery good reason o do so. such as affirmutive
dchion. Due process is protecion against the government's
depriving any individuat of fite. libery, or property without
Adequate notce and an adeguaite heanng. Constitutional
Provisions protect aganst actiions by the states me luding ott
crls of pubhic unnversines: colleaes, and communminy colleges,




against the rights of individuals but do not extend 1o privaie
institutions. In other words, only the state—or a private entity
acting in the place of the state—is subject to the provisions
of the Constitution.

Several tederal statwtes aimed at eliminating discrimina-
tion in areas like emplovment or admissions—Titles VIF and
IX, the Americans with Disabilities Act (ADA), the Age Dis-
crimination in Emploviment Act (ADEA)—are founded on
logic similar to Fourteenth Amendment principles and gener-
allv apply 1o both public and privite institutions. These
statutes also frequently govern affirmative action initiatives
common across institttions or provide individuoals with re-
course in the event of alleged sexual harassment,

Another set of constitutional-type issues that arise aimong
institwional units revoblves around the First Amendment prin-
ciples of protection against undue government interference
in expression, assembly. and the exercise and establishment
of religion. Academic freedom—ihe principle that higher ed-
ucation faculty should be free to pursue new, controversial
ideas in their weaching and rescarch (see Olivas 1993)—is
not dircety a First Amendment issue but has some basis in
First Amendment ideals. Private and public schools alike
often incorporate principles of equal protection, due pro-
cess. and free expression into institutional rules and regula-
tions, The rules thus become hinding as contract. Accord-
ingly. academic freedom is one of several doctrines that
have both constitutional and contractual foundations. The
sine is true of due process protection extended to individ-
wad students as part of disciplinany actions for academic or
behavioral misconduct. and the rights ol expression and
assembly afforded to student organizations in institutional
rules and reguliations.

Issues involving the concepts of vagueness und over-
breadth sometime occur on campus, These concepts reflect
the constitutional principle that rules and regulations crafted
by the state must be capable of being readily understoad by
people vaguencessy and not be so broad as to include an
ov ernithundance of possible situations o which they apply
toverbreadih.

Finably, administrative rules and regulations that originate
with federal, state, and local governments often interseat
with the administration of academic units, Tmmigration Law
is often refevant to the emploviment ol international faculiy,
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staft, and students. Other administrative-type issues—copy-
rights. open records, animal rights, wxation. for example—
also arise in schools and departments.

Internal and External Sources of the Law

The Law does not have a single source but instead is derived
from several The first source is federal and state constitu-
tions. foundations of our most basic rights. The First Amend-
ment freedoms in the U.S, Constitution—speech. assembly,
press, religion—and the due process and equal protection
guaranteed by the Fourteenth Amendment are the constitu-
tional provisions that most often intersect with unit and insti-
tutional administration at colleges and universities. Other
constitutional provisions, such as the Fourth Amendment
(o unbawful search and seizure) and the Fitth Amendment
(cannot compe! testimony against oneselD), are often rele-
vant in student affuirs administration, particularly in resi-
dence tife, but Tess often are a matter for deans and chairs.
These constitutional rights are the paramount legal authority:
all provisions from other sources that conflict with the 1S,
Constitwtion are invalid, The job of the U.S, Supreme Court
i~ to make such determinations. Finally, the constitutions of
cach of the 30 states contain provisions parallel to the US.
Constitution, which sometimes provide individuals with
even stronger protection than the TS, Constitution,

The ke is adso a product of federal and state Tegislation.
Federal stautes include antidiserimination legistation, the
Copyright Act, and the Internal Revenue Code. State statutes
inclucde workers compensation kows, commercial codes, and
legistation creating public universities. Moreover, Tegishation
creates administrative agencies that determine whae the kiw
i~. Federal agencies like the Equal Emploviment Opportunity
Commission (EEOC) and the National Labor Relations Board
ONLRBDY make rutes and regulations under swhich institutions
and their administrators must operate. Fhe determinations of
these agencies e hinding as stuuates and reviewable in
courts. In addition to rale making, these agencies also en-
waee in adjudication State public service commissions or
state civil senvice commissions serve a similar function, Al
though institutions must wso abide by certain local ordi
nances—zoning, for instimce—and foreign and international
law, they rarelv are concerns ol deans and chairs 0 Green-
[t TORSY




Over time. a body of judicial interpretations—tie state
and federal common law~has evolved as another source of
the law. The common law is based on the concept of prece-
dent. which guides courts in deciding cases before them by
reference to previous decisions on similar issues. Thus, indi-
viduals can better predict what courts will do. Much of the
law in certain areas—contracts. torts, agencies—is the prod-
uct of these judicial decisions. Courts also interpret constitu-
tions, legislative statutes, administrative regulations, and
municipi! ordinances. Although prior judicial decisions from
other jurisdictions can be instructive to courts, precedents
have a binding etfect only in the jurisdiction where the case
wias heard.

The rules and regulations under which deans and chairs
must operate are also derived by institutions themselves.
These institutional rules and regulations might be the prod-
uct of governing boards, or they might be addministrative
decisions. Adjudicatory bodies, such as gricvance commit-
tees or student judiciarios, also make decisions that ereate a
wpe of law specific to the institution. The same is true of
contracts—writien or implied binding legal arrangements
between two or more partics—centered inte by insttutions.

Finallv, established. ut not necessarily written, practices
and understandings within a particular institution—academic

custom and usage—constitute i sort of campus common faw

that defines what members of the academic community ex-
pect of cach other and the institution itself. Academic cus-
tony and usage is important as g supplement o contractual
and other “officiad” understandings (RKaplin and Lee 19930,

Deference to Academic and Behavioral Decisions

The judician's taditional stnee has been that higher educa-
tion is a unique enterprise that should reguliate itsell. ased
on tradition and consensus, Over the vears, courts custonargly
have deterred o the academic judgment of institutions, avoid-
ing extensn e regulation and allowing few officiat chuannels
through which potential plaintifts could challenge institutional
authority (Kaplin and Lee 1995 Sacken 19920 0n Srecezy o
New Hempshire (1937 the TS0 Supremice Court echoed this
iradition, stating that institions should have the autonomy 1o
determine swho shoubd teach, what thev mav teach. hos they
should teach it and who should be adntted to study it

CAraujo 1990: v Brown 19901, Counts Tunve long embraced the
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philosophy that, given the unique nature of the academic
milieu. educators were better situated than judges and juries
to make academic decisions (Leas 1991). Courts traditionally.
however, have been less willing to defer 1o institutions or.
purely behavioral issues, an area where they view themselves
as having ample expertise. Still, disciplinany cases in academe
involving some sort of mishehavior are rarely disconnected
from academic concerns—oplagiarism by students is both a
behavioral problem and an academic problem. for instance
so judicial deference has remained widespread.

Judicial deference based on academic expertise and insti-
tutional uniqueness traditionally has been complemented by
the doctrine of governmental immunity. Under this principle,
individuals could not bring certain tvpes of actions against
the state unless the state had already waived its immunity.
Private institutions traditionally enjoved a pavallel protection
under the doctrine of charitable immunity. Although most
states have heavily restricted or abrogated charitable immu-
nity in recent vears, the concept relieved charitable institu-
tions of tort liability while it was recognized. Similarly, the
doctrine of governmental immunity has been weakened in
recent vears with the inclusion of more 1vpes of actions as
exceptions to the traditional doctrine.

similarly. the traditional judicial deference to academic
decisions has eroded in recent vears as the result of a com-
bination of structural changes in American higher ¢ducation
and the emergence ol new foruams tor vaising fegal chal-
lenges and new legal requirements on institutions. Some of
these new forums and new requirements are the result of
the federal government's greater direct involvement in
higher educition. One prominent area of increased govern-
ment imvolvement in the conduct of a university has been
though the enforcement of the civil rights legislation of the
past three decades, Judicial scrutiny of employment and

admissions practices on campuses has somewhat replaced
the traditional judicial deference o academic decisions
Burneu and Matithews 19820, The legishation has often af-
forded potential plaintitts in discrimination actions not only
forums in which to be heard, butalso raalistic standards
upon which to argue and remedies through which o be
compensated. I other words, potential plaintiffs can get
into court and have a real chance of winning and collecting
danuges. In much the saome wav, the rise ol collective bar-
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aining has increased outside involvement in internal cam-
pus affairs,

The number of federal and ste regulations applicable to
universities and colleges has increased markedly, and many of
them involve outside scrutiny of some administrative decisions
(V. Brown 1990: C. Greenleaf 1983): an example of enhunced
regulation is in the area of access for people with disabilities,
Finally, though nonjudicial in nawure, extemal serutiny and
control have also increased. particularly for public institntions,
with the rise of sometimes powerful coordinating boards for
higher education in most states (V. Brown 1990),

Structural changes have also increased the involvement of
colleges and universities in litigation. As the scale and comi-
plexity of individual institutions have increased, consensus
has been more difticult 1o achieve and the courts have come
1o take a more active wode inoresolving the inevitable dis-
putes (Raplin and Lee 1995, Severad factors have led o this
state of afluirs:

« ‘fraditional processes of selection and acculturation have
broken down s institutions have become more egalitarian
and democratic and students and {aculty have become in-
creasingly diverse and demanding (Burnett and Matthews
1082).

Given an increising concern for reducing arbitrary deci-
sion naking and recognizing constitwtional and contrae-
taal rights. society has become more titigious, more fre-
quentty attempting to avail themselves ot the couirts 1o
settle disputes (Burnett and Matthews 1982 Cloud 1092),
The qualitative judgments that traditionally have been the
hatlmark of life in academe are exactly the tvpe of deci-
stons that have come to prompt litgation involving em-
plovment from faculty and legal challenges from students
(C. Greenleaf 1983,

The stakes in higher education have risen as the mobility

of faculty has dectined, providing incentives for disap-
pointed faculty o vigorouslhy challenge negative decisions
about tenure and promotion instead of simply leaving for
another institution. Similarly, students have come o ex-
pect more ol instituions s costs e inereased and em-
ploviment nurkets tightened.

Institutions have taken ona greater sy ol service fune

Hons over Hme—IToi meredsing commitinents 1o resi-
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denee life to providing more counseling and remedial
cducation—increasing the number of possibie incidents
giving rise to legal problems. In addition, students have
come to expect more freedom in residence life, but insti-
tutions continue 1o be held tegally responsible for their
actions in many cases (C. Greenleal 1983).

e Sceveral new settings have emerged in higher education—
community colleges. technical institutes, distance learn-
ing. international programs—and cach has raised a dis-
tinctive set of legal issues, ,

e Both external regulations (e.g.. regulation of hunan and
animal subjects) and institutional self-regulation (e.g..
formal grievance procedures) have increased, as have
external demands (or greater accountahility. Institutions
have also become more closely tied to the world outside
academe through grants and other relationships with
corporations and the federal government. and through
direct federal aid.

e As institutions have adapted 1o various national and
global trends—the technological revolution. international-
ization, concerns about personal securitv—their position
relutive 1o the law has evolved accordingly.

Although higher education may not enjov the samwe legal
autonomy it once did. colleges and universitics continue to
enjoy great independence. Statutes and constitutions have
delegated broad powers o colleges and universities. and
institutions still have wide discretion to exercise those pow-
crs. provided they conform with the standards of public Taw,
good faith. and individual rights (Leslie 1980). Under muny
circumstances, courts continue to defer to the judgment of
academic institutions on academic decisions, They continue
to recognize the unigueness of higher education as well as
the expertise of academic administrators in making decisions
on academic matters AL Brown 1990, After abl. few other
societal organizadons have anvthing resembling professional
peer review or voluntary acereditation. The change huas come
in the courts” willingness o actually hear and decide matters
imvolving administrative diserction in academic matters,

The Distinction between Public and Private Institutions
Private and public institutions are treated ditferenty under
the Law . Althougly private institutions have always been

-
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chartered by the state and typically receive some public
money, they have long been protected from certain types of
governmental control. Nevertheless, the federal government
in recent years has increasingly applied its regulations 1o
private and public institutions alike.

Perhaps the main difference berween private and public
institutions is that private universitics and colleges and their
officers are not fully subject to the conditions of the U.S. Con-
stitution. The Bill of Rights applies only to the state's acting
against individuals, with the term “the state shall not . .7
recutring throughout the amendments. Public institutions are
state actors and therefore are subject 1o the provisions.

The concept of state action determines whether courts
will view a private institution as sufficiently “public” to make
it subject to the provisions of the US. Constitution. In deter-
mining whether an action that is the subject of a complaint
constitutes “state action.” courts will assess whether a sulfi-
cienth close nexus exists hetween the state and the chal-
lenged action. In other words, can the action by a so-catled
private entity be as fairhy treated as that of the state itself?
State action exists when there is no practical distinction be-
tween the questioned action and something that is usually
done by the government itself. Three approaches have
cmerged for attributing state action to an ostensibly private
entity, such as a private college (Raplin and Lece 1993) Ac-
tions become state action—and thus subject o constitutiona!
constraints—when the private entity:

e Acts as angent of government in performing o particular
tisk delegated o it (the delegated powers theonvs

e Performis i function that is generally considered 1o be the
responsibility of the government (the public fundtion
theory): or

e Obtains substantial resources, prestige. or encouragement
from its involvement with government (the government
contacts theory),

Even though the US, Constitution does not apply to pri-
vate institutions, other sources ol individual rights resem-
bling those in the Constitution are available to students aind
cimplovees at privitte institutions One is e antidiserimina
tion Lonws, which typically apply regardless of whether an
institution accepts public money. several of these statutes
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include provisions that allow for the recovery of damages by
successtul plaintifts. Another potential source of protection is
contract faw, and a third source of individual rights can be
found in muany state constitutions, which often offer greater
protection than the ULS, Constitution.

Many private institutions also are religious in nature, giving
rise to potential First Amendment concerns. The First Amend-
ment offers two protections to religious institutions: the Es-
tablishment Clause, which mandates that the state shall not
sponsor dany given religion, and the Free Exercise Clause,
which prohibits the state from interfering with the practice of
any religion. Neither clause is absolute. Religious universities

and colleges can receive public support for nonreligious ends.,

such as building a residence hall or conducting scientific re-
search, without offending the Establishment Clause. The hree-
part test for violation of that clause involves whether any 2ov-
crnmental action has a seculur legiskuive purpose, whether
the action advances or inhibits religion Gt should do neither).
and whether the egislation fosters excessive governmental
entanglement with religion G shouid not (Kaplin and Lee
19932, In certain situtions, the government can deny federal
suppaort, particularly o institutions that discriminate, without
cncountering i problem with the Free Exercise Clause. For
example, the decision of the U.S. Supreme Count in Bob Jones
L ndversity v Pnited Stedes (1983) upheld the denial of federal
government funding to an institution based on its racially
restrictive policies on dating and marriage. even though the
policies were hased on religious doctrine.

The Attorney-Client Relationship

Three principal models exist for organizing the provision of
legal services at colleges and universities (Kaplin and Lee
1993). The firstis in-house counsel. Larger privite institutions,
as well as some public ones, often retain a stadl of kiwyvers
who perform general legal work for the institution and dele-
gile more speciatized or complex work to law firms tha
work under the general oversight of the campus counsel
tBickel 199 b, The second. often seen i smaller schools, s
for the institution to retain ol firm that specializes in higher
cducation Lnw to represent it The third. involving public insti-
tutions, includes arrangements with svstemwide attorneys or
the educittion division of the state attorney general's office 1o
provide Tegal counsel (Roster and Woadward 10961,




The roles of university counsel are varied: they serve as:

Adviser-counselor, participating on commitiees and coun-
cils 1o guide administrative decisions clear of potential
legal problems:

+ Educator-mediator, explaining legal procedures and re-
(uirements o often disagrecing members of the univer-
sily community:

o Manager-administrator, managing professional and sup-

port stadt and directing the operations ot the office and

activities of outside counsel:

¢ Drafter of documents and reviewer of documents drafted
by others:

e Litigator in a variety ol adjudicatory venues, bodr on and
off cumpus: and

e Spokesperson to regulatory agencices, accrediting associa-
tions, and the media on legal maters involving the uni-
versity (Daane 1985,

I these multiple roles, institutions should have several
expectations of counsel: lovalty to the institution., familiarity
with the speciad nature of academic institutions, full participa-
tion in campus policy-muking councils, servicee as the con-
science of the institution, skepticism when the administration
reviews mijor issues. and the anticipation and resolution of
conflicts that arise (O'Neil 19930, 1t is important to remember.,
however, that counsel serve in more of an advisory role than
one tfocused on making policy decisions (Bickel 199-4).

Anather busic expectation of all attornevs is that informu-
tion communicated to them by any client will temain confi-
dential, The atorney-client privilege forbids an attorney
from knowingly revealing o anvone information exchanged
in the course of representing o client. 1talso prevents any-
one from compelling the attorney to reveal the information
during discovery within the context of fitigation. The same
protections apply to any material that the attorney prodaces
related to the representation of o client, The exception o the
general rule of confidentiality is when it is the client's inten-
ton to commit it serious crime or fraudufent act and dissem-
inating the information is necessary o prevent yiolation of
the law (Drinan 199 3),

One complicition in the attornev-client relationship
colleges or universitios is that it is not alwavs dlear who is
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the client (Bickel 1994 O'Neil 1993). Often. counsei may
serve several clients concurrently: the governing board, the
state attorney general, the administration, the faculty, nonad-
ministrative persons or groups, groups associated with the
institution (independent alumni groups, for example), and
the Tegal profession itself. Even though university attorneys
serve all of these groups, counsel typically opt 1o represent
the interests closest to the entity employing them, whether
that entity is the institution, the system, or the state. For
instance. in a dispute between the president and the board.
the atorney would typically serve the board and inform the
president accordingly, The president would then need o
retdin independent outside counsel. Similarly, were a faculty
member to be involved in a conflict with the adminisira-
ton—whether the central administration or a dean or
chair—campus counsel would represent the administration.

Theretore, the generail rule is that when the interests of
the institution oppose those of an individual st member.
faculty member. or administrator Gincluding deans and
chuirs), counset retained by the university will Jikely remain
foval to the institution and the individual should secek coun-
sel other than that provided by the institution. When univer-
sity counsel anticipate or recognize such a situation, it is both
inapproprixte and imprudent for him or her to advise the
individual involved. When an attorney has been involved on
multiple sides of anissue, the resaliing conflict of interest
often disqualifes him or her from serving any side.

For example, suppose it department chair, fearful ol an
adverse personnel marter, contiacts 4 university gttorney,
who has already conferred with the president. provost, or
dean about the matter, The attorney can only suggest thai
the chair retiain personal counsel CONeil 1993), Evenil the
ditorney is unaware of the nater at the time of the call, ‘the
sensible response is 1o strongly discourage the chair from
sharing any information with him or her, as iiny communica-
tion between counsel and o Later adversaey might ereate a
contlict of interest or a problent of confidentiality. The bot-
tom line is that counsed can advise only one side in e dis-
pute imvolving multiple institutional actors and that side mav
not alwavs be the dean of the school or the department
hatir COYNeit 19933 The actor Farthest removed from ithe
locus of control at the institution should seek personal coun:
selin disputes with the institution.
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In addition to the problem of determining where institu-
tional counsel owe their loyalty, several possible situations
could represent ethical dilemmias for campus counsel:

e Campus counsel may be assigned a project that they
know violates the Constitution or another Law, say dralt-
ing a policy aimed at curbing free expression on caunpus,

e The kewver may be asked to take an indefensible position
in negotiations or litigation.

e Sometimes the advice of counsel is disregarded. circum-
vented, or misused, as, for example, when a client, disre-
aarding the advice of counsel, resists aceepting a sound
offer of seulement in pending litigation or decides to
nke a prentture or unsound settlement.

* An institution receives advice from shadow counsel that
conllicts with that of the university's attorney (O'Neil
1993).

In such situations, counsel aften must confront ethical issues
by performing the duties assigned alter stating their objec-
tons, although they have ditte recourse short of resignation.

Pretrial and Trial Procedures
A plaintiff tikes the first of many procedural steps in a Low-
suit by filing a complaim against the defendant. The com-
plaint describes the Tacts of the sicuation at issue and pro-
poses aset of remedies to be imposed upon the defendant
by the court. The plaintiff not only must file the complaint
with the court, hut also must senve the complaint upon the
defendant or defendants in the aetion. The defendant then
has a specitied number of duvs 1o respond by filing o docu-
ment cilled an “answer” As o representative of the institu-
tion, an academic administrator may be served with a com-
phunt from a plainttf, The document is time sensitive and
should be torwarded to the institution's counsel immediatety
Attached o the answer niay be o motion for sunmary
judgment. At any point in the pretial process, and often
hetore it even begins, the defendant cin file @ motion for
sumindany judgment. In the motion, the defendant concedes
that even i the facts the plaintft alleges are true, the plain-
i has not stated avalid clim that would entitle him or her
1o reliet. In other words, no genuine issue of material fact
remains, e the Law as applicd to the renvining facts enti
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tes the defendant o relief. I no summary judgment is is-
sued. the action proceeds to trial ac the conclusion of the set
pretrial discovery period. Moreover, the defendant may also
file a cross-complaint. bringing an action against the plaintiff
under the same set of facts.

A potential plaintitt will be denied aecess to any court that
does not have jurisdiction over cither the subject matter of
the lawsait (subject matter jurisdiction) or the person who is
the subject of the action (personal jurisdiction) (Kaplin and
Lee 19930, Questions of jurisdiction are different in federat
and stare courts, Federal courts have jurisdiction over tfederal
questions—issues of federal statuory or constitutional law—
as well as diversity actions (hetween citizens of different
states). State courts can hewr most of what is brought betfore
thenm even matters from another state, assuming no provision
exists for exclusive tederal jurisdiction over @ matter (as in
controversies between (wo states), When appropriate, a de-
lendant in o state cowrt action can petition the court o re-
move appropriate cases 1o federal court. Under the doctrine
articulated in arited Mine Workers 1. Gibhs (1900), (ederal
courts may hear state questions of law along with federal
cises belore them it both cases “derive from i common nu-
cleus of operative fact"—that is, the two actions arise out of
the sume facts—and are normally the tvpe of issues heard
together. Nevertheless, a {ederal court may decline to hear a
state faw claim it if is a novel or complex guestion of state
few or if the state claim \'uhsl;nili;lll.\' predominates over the
federal claim.

Personal jurisdiction differs from subject mauer jurisdiction.
The theory undertyving personal jurisdiction is that counts have
jurisdiction only over defendants who reside in o state. com-
mit torts or conduct business there, or consent 1o be sued
there. Persona! jurisdiction would fikely attach o visiting fac-
ulty from another sktie working at auniversity or out-of=state
students attending chusses there, “Long-arm”™ statutes determine
whether courts hove personal jurisdiction over nonresickents.
Under the decision in Workdewide Veatlsweagen Corp. e, Wooed-
sear CHO807, Tong-arm urisdiction is based on whether the de-
fendant has “minimm contacts” with the state,

Even if there are no jurisdetional issues that prevent ace
cess Lo court, severad other situations may cause @ court not
1o hear o case (aplin and Lee 19930




Under the abstention docurine, a federal court will refuse
1o hear o case so that a state court cun instead decide the
case 1o resolve issues of state Law.

o Standing” is the concept that one needs 1o be the actual
aggrieved party in order 1o bring a lawsuit. A variation on

- the requirement for standing is class action litigation. A
class action involves a large group of litigants having
common characteristics who band together under the
representition of a single attorney or law firm o atempt
1o redress a situation typical among them.

o Mootness—when the passage of time or a change in
CVENES CAUses i matter to no longer be a controversy—is
another barrier to access. For instance. in an action brought
by a student challenging a determination by an institution
about some academic requirement for griaduation, the stu-
dent's actual graduation would render the case moot.

o A stuute ol limitation might also prevent access. Sttutes
of limitation place time limits on when o plaintft may
bring an action. They are different in ditferent states and
for different kinds of action, though contraet issues often
have a six-vear fimit and tort cases typically have o three-
vear limit. Statates of limitation usually run from when a
clim first accerues or when the potential plainalt should
have first noticed the chim. whichever circamstance is
more reasonible. Certain mechanisms are available o
deliay the staote's running (ealled ~tolling™ when it is
redsonable to impose them,

e Al internal administrative remedies should be exhausted
before w court will allow a plaintft to bring @ lawsuit, but
courts will make an exception to the exhaustion of reme-
dics principle when the administrative procedures appear
1o be stacked against the plaintfl so as to render the pro-
cedure a4 waste of time. Tor instancee., if the university has
administrative procedures available regarding o certain tvpe
of issuc, the plaintilt must exhaust them belore pursuing,

remedies in the courts, W however, the plaintft would nex

receive a lair hearing under the procedures available, then
he or sheis allowed 1o move directhy o court,

Once the phuntitt has access o court, discovery ensues,
Discorvery is the collection of information by the various
sides imvolved inan action o clarify the Grets and legal is-
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sues involved. The basic principle in discovery is that it ex-
tends to any matter that is relevant and not privileged. The
rules of ¢ivil procedure that structure the discovery process
to favor litiganis' broad and honest sharing of information
also have mechanisms 1o punish those who do not act in
accordance with the intended letier and spirit of the process,

Three principal means are available to collect information
during discoverv—depositions. interrogatories, and docu-
ment requesis. Depositions are question-and-answer ses-
sions hetween attorneys and those thought to have relevant
information about the particulars of the case. They are ad-
versarial in nature—all opposing counsel have the right o
examine the witness—and are recorded and transeribed by o
court stenographer. Interrogitories consist of written ques-
tons from counsel for one side in the Titigation 1o parties on
the other side. When cither side emplovs expert witnesses,
opposing counsel question them through interrogatories and
nuy also choose o tike their depositions based on their
responses. Document requests, often atached 1o interrogato-
ries. are o+ vehicle to bring relevant files and other materials
to the attention of opposing counsel.

In o hyvpothetical action challenging a negative decision
dbout tenure on the basis of diserimination against gender.
the plaintft nught request depaositions tor compel them
through & subpocna. if necessary) from various administra-
tors involved in the tenure process, members of the unit's
and the institution’s tenure committees, and outside experts
on tenure and gender discrimination. Interrogatories might
be directed toward individuals who could assist in locating
relevant information in the case, such as the types ol files
that are kept for tenure applicitions. and document reqguests
might seck production of the contents of those files. The
detense might also oftfer expert witnesses and would seek
thewr depositions along withy that ol the plaindfd,

Conlerences hetween clients and counsel are an example
of the less formal aspeats of the discovery process The
dutormev-chent privilege predudes informition exchanged
during these discussions fram being available to the oppos-
ing side through discoverv. Anv material produced by coun-
selm the cantext of the auormev-chent relationship ceatled

atarnes work product™ is also privileged. Both plaintitfs

and detendants use the attorney -chient privilege. the attorne




work product privilege. or other recognized privileges
{physician-patient. for instance) to seek to limit the evidence
to be admitted at trial. In other words, counsel claim privi-
lege to prevent the production.of information or documents
as potential evidence that can be used at trial. The device
used to make these requests o the court to exclude evi-
dence is called a motion in fimine.

Betfore trial. a court-mandated mediation conference gen-
erally is held to encourage settfement out of court. At any
point in the litigation, it is possible that some or all of the
litigants will enter into 2 voluntary settlement agreement. At
that point, a document called a ~decree™ is filed with the
court, thus disposing of the litigation. Settlements often in-
volve monetary compensation to the plaintff and an agrece-
ment that the setlement acts o dispose of all potential fu-
wire claims. Sometimes a stipulation compelling the sides to
keep the terms of the settlement confidential is included in
the agreement. In the interests of clearing crowded counrt
dockets and saving taxpavers” and litigaats” money, judges
tpically push the sides in o lawsuit toward settling cliaims.

At the end of a case—atter the court has been presented
with the evidence collected by both sides and has consid-
ered their arguments in the context of the relevant law—the
court renders a final judgment. The judgment cither dis-
misses the case or fashions a remedy, Afier the final judg-
ment, the losing party may fle an appeal within the tvpically
short time <set by the court vules of the jurisdiction. Atter that
date, the losing side forfeits all subsequent rights o appeal
the decision, Morcover, the losers cannot simply relitigate
the same case in a ditferent court. The concept of res judi-
catatalso known as “clim preclusion™ dictates that claims
already litigated cannot be heard again, Nor can the fosing
party ey 1o bring the same action in a different state. The
Full Faith and Credit Clause of the U.s, Constitution requires
courts to give the same credit 1o decisions rendered in an-
other state that it gives to ones in their own state.

The judgment ina case will include one of three tvpes of
remedies, and the court can chaose any one or a combination:

o Money damages include compensatory: damages inteaded
ta compensate the plaintft for actuad damage sulfered as
aresult of the defendant's actions, froditive denierges e
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intended to go bevond “making whole™ the injury to the
phintitf through compensatory danuiges and punish the
defendant.

Injuuctive reliefis an order from the court compelling the
defendant 1o do something (mandatory injunction ) or
not to do something (prol-ibitory injunction ). Injunctions
can be tenmporary or pernanent. Courts will hewr petitions
for temporary injunctions as soon as possible, given their
usual emergeney nature, and will issue the injunction if
the plaintiff is likely to prevail on the merits of the action
when eventually seeking a permanent injunction.
Atorners feesarve available in certain sitnations, such as
frivolous Liwsuits, and wre mandated by statute under the
civil rights Taws,

Because the
board bas
ultimate
authbority Individual or Institutional Liability:
Jor tbe Authority and Delegation
operation Trustees. officers, and administrators at colleges and universi-
of the insti- ties can ke only those actions or nitke only those decisions
tution, it is for which they hinve the ;lullml'il)" i they wish to avoid per-
often the sonal Hability, :\ulh(:rilly derives lr‘()m dilferent sources at pub-
entity fic and private institutions, but ultimate authority at any institu-
ton is vested in s governing board. Governing boards obtain
authority directly from the people of a given state, through the
g : legislature via statute at public institutions tor through state
tiffs b':"zg constitution for a few institutions) and through charters and
lawsuits. articles of incorporation at private schools (Cloud 19921,
These boards—called trastees, regents, visitors, curaiors, or

I one does not comply with the relief the court orders, he
or she can be held in contempt and mey be imprisoned or
fined as punishment or until coereed into compliance.

against
which plain-

the like—huve duties analogous o corporate boards of direc-
tors, They are responsible for oversecing the overall function-
ing of the university, not the detiails of its daily: operation.

Beaause the board has ultimaee saathority for the opera-
tion of the institution, it is often the entity against which
plaintifts bring Lowsaits, Individual board members, how-
everare shickded from personat fiability when institutions
are held o be responsible to phintitls il there is no:

e Alanifest mismanagement tgross negligence, more than
mistiahes of judganient )




e Nonmanagement (failure to acquire the information nec-
essiny to supervise, or failure o attend mectings where
policies are considered); or

o Self-dealing (failure 1o fully disclose major potential con-
tlicts of interest and unfairness to the institution i a trans-
action marked by self-interest) (Kaplin and Lee 1995
Moots [991).

Officers and administrators at institutions need authority to
act: they derive their authority by delegation from the institu-
tion's governing board, One of the board's maost important
tasks is to appoint a chiet executive officer. typically calied
president or chancellor. The president or chancellor is
charged with organizing and operating the university, includ-
ing cmploving administrators, staff, and facultv, Officials and
acdministrators at public institutions typicathy derive their au-
thority from state administrative procedure acts, state coordi-
nating board regulations, and court decisions. For the institu-
tion. authority is delegated througly job descriptions and
operationa] procedures (Cloud 1992). As with boards, those
emploved by the institution are indemnified against personal
liahility for actions taken within their authority. 1IF one does
not have authority to take a particular action in the nime of
the university, he or she is open to personal liability—
whether in o case grounded in negligence, contract, or con-
stitutional issues—unless the issue of authority is resolved.

Four types of authority are possible:

e [ivpress arthoritvis Tound within the pldin meaning of the
grant of authority,

o Implicd authority is inferred from express authority as
Deing necessany for actuadly exercising express authority,
In cssence, implied authority fills in the gaps in actual
authority. Because every situation that might arise in the
course of ajob cannot be anticipated and expresshy ad-
dressed in ajob deseription, implicd authorite covers
what is reasonable and necessary for administrators amd
others o exercise their express authority daily,

o Appdrent auethorityis the case in which one has no actual
authority but inducees the reasonable beliel inanother
person that he or she does,

o nherent anthority involves implicd powers when written
words woutld not be sensible, such as the power (o main-
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win proper order, decorum, or discipline over students
(Cloud 1992; Kaplin and Lee 1995).

Courts construe authority considering all sources of law—
particularly the common Law, contracts, institutional rules
and regulations, and custom and usage at an institution—in
determining whether an individual officer or administrator
has acted within his or her authority and thus should be
shielded from personal liability.

Even it an officer or administrator exceeds his or her au-
thority, the act may be made valid under certain circum-
stances, allowing him or her to escape potential personal
liubility for the consequences of the action—for example, if
the unauthorized act is subsequently ratified by the govern-
ing board or in the event of estoppel. which imputes author-
ity Tor an action when necessary to proteet a plaintff who
acted in reasonable reliance on the unauthorized act. In
other words, courts will not allow someone to escape tiabil-
ity 1o a plaintff who acted in reasonable reliance on a given
representation simph because the person making the repre-
sentation lacked authority,

When confronted with tort actions against them, institu-
tions may also have available traditional defenses such as
governmental immunity and tort claims acts (public institu-
tions) and charitable immunity (private institutions). Govern-
mental immunity protects only institutions and does not
protect an administrator sued in an individual capacity, but
administrators will likely be protected under the doctrine of
ofticial immunity it found to be acting within their authority
in performing a discretionary duty.

Finallv, the Eleventh Amendment to the US. Constitution
may wlso provide protection against Hability in some cases.
The Eleventh Amendment asserts that stites cannot be sued
for money damages in federal conrts Calthough they can in
state courts) unless the state has waived immunity. Public
otficials—mcluding certain college and universiny boards
and administrators—sued in their officidd capacity sometimes
benefie from Eleventh Amendment protection. Whether or
not an official is protected is a mauer of whether or not a
public institution is scen as a state entity. that is. whether it
is an “alter cgo™ of the state operated v administrators who
are state” officials, Often, community college officials are
not constdered aler cgos of the state, because community
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colleges are governed by locally elected boards and raise
revenue through local tax districts (Cloud 1992; Julian 1995).
Whether increasing support from nongovernmental sources
at state-aided institutions will be sufficient to break the alter
cgo connection remains an open question (Julian 1995).
Another important exception to Eleventh Amendment pro-
tection is the case when plaintifts’ constitutional rights have
been violated by state ofticials. Federal courts will hear such
cases and will allow plaintiffs to sue officials as individuals
in certain acts of discrimination, Officials can then be held
personmally liable for monetary damages for intentional viola-
tions of these constitutiona! rights (Cloud 1992: Julian 1993).
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THE EMPLOYMENT RELATIONSHIP
WITH FACULTY AND STAFF

The essence of the relationship between emplovers and em-
ployees is the employment contract, whether within the con-
text of one-on-one hargaining between the parties or as part
of a collective bargaining agreement. Closely related to the
employment contract are decisions about hiring and promo-
tion, cach of which ruises issues of equal protection and due
process, given constitutional provisions and statutory protec-
tions under the antidiscrimination laws. These same issues
commonly arise in decisions about reappoinument, tenure,
and promotion, as well as in the setting of the dismissat and
retirement of tenured faculty and other emiployees. In addi-
tion, atfirmuative action frequently intersects with the employ-
ment relationship.

Academic administrators must keep in mind several very
practical concerns in decisions about hiring and promotion,
including avoiding inappropricue questions during interviews,
respecting an individuals right to privacy . and following the
immigration kiws, Deans and chairs mus also understand and
respect [aculty members right of acadeniic freedom, while
the same time evaluating faculty performance and taking
action when it is insufficient, and investigating and perhaps
punishing emplovee misconduct such as sexual harassment.

Foundations of the Relationship between
Employer and Employee
Contractual relationsbips
Emiploviment relationships between institutions and emplovees
are contractual in nature. The core of the employment contract
is the express terminology contiined in some formal commu-
nication. whether a simple appointment letter or something
more complicated (Moll 1993). The actual contract involves
wueh more than formal writing, however (Kaplin and Lee
1993). At public institutions, certain <tate statutes and adminis-
tative regulations are undersiood 1o be part of the contract.
For example, @ state sttate covering tenure is viewed s un
addition to the contract and supersedes portions of the con-
tract that conflict with it

Other documents mayv be incorporated into the contract.
For instance. the contract is read to incorporate an emplovee
handbook, i one exists (D). Dutly 1993). Similarly. the col-
lected rules and regulations of an institution—it the institu-
tion has adopted the American Association of University Pro-
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fessors's (AAUP'S) 1940 Statement of Principles governing
tenure, for instance—become part of the employment con-
teact by implication. In fact. the emplovment contract often
consists of an appoinunent letter with specific reference to
an employee handbook and the institution’s rules and regu-
fations (Moll 1993). Regardless of the form of the emplov-
ment contract. it should reter to sueh issues as duration of
cmplovment; rank. promotion, and ienure; duties and re-
sponsibilities: salary and beaefits: handbooks and policy
manuals: renewal of appointment: and termination or dis-
missal (Moll 1995).

Any informational gaps in an emplovment contract are
filled cither by some evidence of the intent of the parties or
through reference 1o academic custom and usage (Kaplin
and Lee 1993). Evidence of intent may include written or
unwritten statements made at the time of hiring. Academic
custom and usage are the usual practices of an institution.
whether they are comained in official documents like fuculiy
handbooks or are simply common understandings and rou-
tines on campus. Custom and usage can only Al gaps, how-
evers it cannot contradict contract terms. In addition. in im-
plving and interpreting contract terms, courts will use the
common kaw of a given state. In other words, all of the deci-
stons over tme on contract cases in that jurisdiction will be
used o construe the contract (Kaplin and Lee 1993).

Once agreed upor. a contract can be changed or voided
in several wavs, One is through recession. A contract is
treated as though it never existed when there is fraud in the
inducement (Kaplin and Lee 1993) that is, when the werms
or other aspects of the contractual relationship are misrepre-
sented ina way that feads someonce to agree o enter into
the agreement with a false impression of the risks, duties, or
obligations undertaken. Contracts may also inctude prohibi-
tions on certtin conduct—such as wmorous relitionships
between fuculty and current students—and viokuwions may
he grounds Tor canceling the contract. At religious institu-
lions, restrictions on the personal conduct of emplovees
Dased on church doctrine may be included in contracts and
provide grounds for cancellation. In addition. the right 1o
amend 2 contract can be reserved by one or both parties,
and thus o contract can be amended with the mutual con-
sent of the contracting parties, A contract ¢an be waived in
the same wav (Kaplin and Lee 1995,




Ditterent types of contractual relationships often exist
when different types of employees or different types of insti-
witions are involved. In the case of faculty, for instance, part-
time and probationary faculty are commonly treated differ-
ently from tenured faculty. Sometimes, because of the religion
clauses in the First Amendment, facu.ty at religious institutions
may be limited in the recourse to cowts because of an unwill-
ingness to concur with church doctrine.

Collective bargaining

Certain employment contracts are a product of collective bar-
gaining. Collective bargaining is a procedure directed toward
reaching collective agreements between employers and ac-
credited representatives of unionized employees concerning
the conditions of caplovment, including compensation, The
rules of collective bargaining, outlined in the National Labor
Relations Act. require that the sides in a given negotiation
deal with cach other in an open and fair manner and sin-
cercly endeavor 1o overcome obstacles to an agreement.
cven though they are in a bilateral and adversariad relation-
ship (McHugh 1973 Schwwtzman 1973).

The basis of collective bargiining is the hurgaining unit.
The National Labor Relations Board will recognize a bargiin-
ing unit that represents a “community of interest™—a group of
people with similar situations and interests—and has been
approved by majority vote in an election. Universities can vol-
untarily recognize a bargaining unit or the group can petition
the NLRB for a centification clection. In collective bargaining.
the community ol interest is represented in contract negotia-
tions exclusively by its elected representatives (MclTugh 1973
Schwartzman 1973). After @ union is centified, union member-
ship can be compelled and dues collected, including through
pavroll deductions (Olswang 1983).

As personnel who serve primarily in a managerial func-
tion, deans and chutirs are not typically considered employees
within the context ol colleetive bargaining, Instead. they are
considered to be supervisors. Faculty are commonly not seen
as nuanagerial and can form a bargaining unit it they so de-
sire. A notable exception o the general rule is the decision in
NIRI ¢ Yeshiva Undversity (1980), where faculty were found
to be heavilv volved in administration and governance and
were thus hield 1o have interests that coincided with adminis-
trators Culins 19930 Lee and Begin 1983-8.0). The Yeshiva
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ruling applies only to “Yeshiva-type™ institutions, where fac-
ulty have a substantial role in administrative decision making.
stll, although Yeshira is an exception (o the general rule, the
decision has been used to exclude faculty at private colleges
from bargaining.

Al private institutions, collective bargaining is subject to
federal faw . particularly the National Labor Relations Act and
the Wagner and Taft-Hartley Acts, if the conduct at issue is
deemed to have a significant effect on interstate commerce
(which most private institutions have) (Schwartzman 1973).
In the case of religious institutions, the collective bargaining
statutes apply where the institution has become “secularized”
but are not applicable when there is risk of entanglemoent
with an institution’s “religious missions.” pursuant o the Es-
tablishment Clause of the First Amendment. In fact, NLRB
jurisdiction will tikely be denied at church-related institutions
where faculty and stalt can be dismissed tor religious reasons
because of the risk of excessive governmental eatanglement
with religion (Franke and Mintz 1987),

Public institutions are subject to stite labor Lnws, which
are often more restrictive than federal law (o more Timited
right 1o strike. for instance). State agencies often fill gaps in
their collective bargaining statutes by reference o federal
law (Kaplin and Lee 1999). And federal antidiscrimination
laws apply to both management and fabor in a collective
hargaining negotiation,

When parties in collective bargaining are unable to reach
an agreement or when o question of interpretation arises,
several technigues for resolution are available, The most
extreme is the strike, which is typically more limited for
public emplovees than for emplovees of private institutions.
Short of calling a strike, Tabor may also file an unfair labor
practices cluim with the NLRB. An impasse might also result
in management’s imposition of its “last, best offer.” More
commonly. mediation or arbitration oceurs under the diree-
tion ol a neutral third party (Mchugh 1973).

Hiring and Promotion Decisions: Equal

Protection and Due Process

Constitutional and statutory protection

Emploviment decisions bised not onindividual qualifications
or merit but on immutable charicteristics—race, national ori-
gin. gender, disability, age, religion—are discriminatorny under
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the US. Constitution, state constitutions, and federal and state
fegistation, Several of these categories are protected by Title
VIT or other federal antidiscrimination statutes, as well as by
the Equal Protection Clause of the Fourteenth Amendment.
when public institutions are involved  Discrimination cases
brought against public institutions on constitutional grounds
are afforded the highest judicial scrutiny. Thus, the accused
state actor must have a compelling state interest to justify the
discrimination. Discrimination on the basis of sexual orienti-
tion is considered by courts under a more permissive stan-
dard—the government has a rational basis for is actions—
making these cases much more difficult to prove for plaintiffs.
Approxinutely one dozen states have included sexual orienta-
tion as a protected category in their state antidiscrimination
Laws, however.

In an emploviment discrimination case brought under one
of the several federal antidiscrimination statates, the plaintff
does not prove that the defendant discriminated but that the
explanation offered by the defendant for the employment
decision is untrue (Raplin and Lee 1993). In a discrimination
case, the plaintiff must present sufficient evidence to raise
an inference of discrimination, which the defendant then re-
buts by presenting evidence of a legitinuite nondiscrimina-
wory reason for the action alleged 1o be discriminatory. The
plaintitt then has the oppoctunity 1o prove that the defen-
dant’s reason is a pretext and unworthy of beliet (Grexa
1992; Hagen and Hagen 1995 Kaplin and Lee 1995 Swed-
low 199-1).

The Equal Emplovment Opportunity Commission is
charged with investigating discrimination complaints and has
hroad powers to collect evidence, including subpocena power
(Grexa 1992), Discrimination claims ace difticult to prove in
acadeime, particulaely for faculiy, given the subjective naare
of thetr positions (Kaplin and Lee 1995 —for instance. the
necessity to prove unequal tremment of otherwise simibiar
individuals in order to win where such individuals are likely
1o he difficulr to identifv, particuarly on a given faculiy. in
addition. performance standards often shift over time. and
comparisons of faculty productivity and assessments of qual-
ity across disciplines, for instance. are difficult 1o make.

several statates apply to cniploviment discriminution in
hoth public and private institntions. The basic principle un-
derving the antidiserimination statutes is the Equal Protection

Discrimina-
tion claims
are difficult
to prove in
academe,
particularly
Jor faculty,
given the
subjective
nature of
their
positions.
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provision of the Fourteenth Amendment. In its essence, equal
protection is the idea that different people should not he
reated differenty based on their membership in a particular
group. absent a very good reason to do so, such as religious
principle or affirmative action. Although the Equal Protection
Clause offers somewhat parallel protections (o the federat
statutes, it is more limited in several respects. In particular,
the Equal Protection Clause typically:

+ jlas more stringent standards than the antidiscrimination
lws, usually requiring intentional discrimination:

o Usually does not apply to private institutions: and

o Lacks the enforcement mechanisms that exist in the
statutes (Kaplin and Lee 1995),

Title VII, Title IX, and Section 1981. Titlc¢ Vi covers dis-
crimination based on race, national origin, gender, or religion.
Two types of Titde VI chiiims can be made: disparate treat-
ment and disparate impact. Disparate treatinent is the situa-
tion in which someonce is treated less favorably because of an
immutable characteristics thus, the employer intended to dis-
criminate against the plaintiff. The only exception to Title V1Y
disparate tweatment is if discriminaton occurs within the con-
text of a bona fine occupational qualification (Araujo 1996).
For instance. a court might hold discrimination on the basis of
religion to be permissible i religion is an essential paa of the
job, as with a professor of theology at a church-related institu-
tion. Al the same institution, however, an employee ina non-
ministerial function—the campus director of public safety, for
instance—would not be within the exception for bona fide
occupational gqualification. Finally, another law, the Equal Pay
Act, addresses discrimination in salaries and issues of compa-
rable worth equat pay for equal work), a classic situation
involving disparate treatment. Actions under the act are gener-
ally unsuccesstul, however (Kaplin and Lee 1995),

Disperrate inpact is the situation when an ostensibly neutral
policy trns out 1o be discriminatory (agen and Fagen 1995).
In other words, an caployment policy that seems neutrad on
its (ace might viokue Titke Vil regardless of the intent of the
emplover, i it has a significantly disparate impact on a pro-
tectedd group (Recdlich 1992y, The institution can justify the use
of such a poliev ifit can prove that the eriteria have o manifest
relationship to job performance and it @ significant academic




interest justifies the use of the criteria (Redlich 1992). Disparate
impact cases often involve attempts by plaintiffs to establish,
through statistical evidence, that an employment selection
technique or administrative system produced a disparate im-
pact on a particular group (Jaumes, Gomez. and Buigar 1995).
Disparate impact cases iy be brought as class actions.

Despite the traditional stance of the judiciary toward higher
education, the trend has been away from the doctrine of aca-
demic abstention in these types of cases (Kaplin and Lee 1995;
Pacholski 1992). 1f an employer is found to have intentionadly
engaged in untawtul employment practices, courts have un-
dertaken the responsibility to fashion a set of remedies. The
theory underlying remedies is to make the victim whole, to
the extent possible. In other words, the remedy should place
the victim in the situation he or she would have occupied had
the wrong not occurred (Pacholski 1992). Remedies might in-
clude an injunction against future discriminatory behavior.
Thev might also include compensatory and punitive damages.
such as back pay and attorneys’ fees (Pacholski 1992). In the
case of a dismissal, reinstatement is & common remedy. 1t is
uncommon, however, that a remedy would involve the grant-
ing of tenure, unless it were clear to the court that the institu-
tion would not fairly consider the application for tenure (Kap-
lin and Lee 1995: Pacholski 1992).

Title IX addresses discrimination at public and private
institutions that receive federal funds. Like Title VI, Tide 1X
contiins an exemption for discrimination based on religious
principle. Actions under Title IX offer plaintiffs an advantage
over Tide VI, because Title 1X has no cap for damages. In
addition, the statute of limitaton under Title TN is often
more favorable than under Tide VIL Instead of the 180-day
statute under Title VL the statute in Title IX actions is bor-
rowed from the state where the action is brought,

Section 1981 €12 US.C, 1981 addresses racial discrimina-
tion against people of all races, as well as discrimination on
the basis of national origin where race is intentwined. The
statute is applicable to both public and private institutions.
Section 1981 overlaps with Title VI in coverage. but it al-
lows for more extensive remedies and o longer statute of
limitation than ‘Tide VI tkaplin and Lee 1995,

Americans with Disabilities Act. The ADA prohibits dis-
crimination on the basis of disability against adisabled person
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who is otherwise qualified for a position. The staute also
requires that institutions ensure equal aceess 1 opporunities
and services o persons with disabilities by making necessary
“reasonable accommodations™ that can be achieved without
“undue hardship” to the institution (Drimmer 1993: Raines
and Rossow 1994}, The act expands the protection afforded
by its direct predecessor, Section 504 of the Rehabilitation Act,
and is enforced by the federal EEOC (Drimmer 1993; Haggard
1993). The ADA has broad definitions of what is “reasonable
accommodation.” who is a “quatified individual,” and what
constitutes a “disability™ (8. Adler 1994),

Under the ADA, reasonable accommodation in the contest
of employment is determined case by case based on what is
needed to allow persons with disabilities o perform i job
while not imposing an undue burden on emplovers (S0 Adler
199-1: Duston, Russell, and RKerr 19920 1993; johnson 1993:
Rothstein 1991, The ADA will wdlow institutions 1o avoid
naking necessary accommodations onhy when the expenses
associated with accommodations are excessive in the context
ol the resources and nature of the institution and thus are not
reasonable (S0 Adler 1991 Raines and Rossow 19900, Hlustra-
tions of reasonable accommodations that employers must
provide include making existing facilities accessible to appli-
cants and emplovees, modifving work schedules, reassigning
someone 1o a vacat position. acquiring or modifving equip-
ment or devices, appropricuchy adjusting or nodifving exami-
nations, and providing qualificd readers or interpreters (8.
Adler 1990, Once again, the judgment about whether a npe
of accommodation is reasonable depends on the case.

Disabled individuals qualify for protection under the ADA
only if they meet the essential eligibility requirements for a
position and the essential functions in it (Duston, Russcll,
and Keer 1992, 1993: M. Edwards 1992-93: Haggard 1993:
Raines and Rossow 1994 Rothstein 1991). Examiples of evi-
dence of essential functions ol the job include joby descerip-
tions written in anticipation of posting a position, collective
hargaining agreements, experience ol others in the job, and
ihe consequences to the employer of not having a specific
portion of a job performed (S Adler 1994 M. Edwards
1992-93), Given the importance of job descriptions in deter-
mining cligibilitv Tor a position, emplovers should take care
in listing essential functions and not focus on functions that
Are nmirginal 1o the execution of the joby (Duston, Russell,




and Kerr 1992, 1993). A classic example of an individual's
heing found not qualified for the essential functions of a
position, even with reasonable accommodations, is
Southeastern Comnmunity College v, Davis (1979), in which a
hearing-impaired nursing student was disqualified from a
degree program for safety reasons (Rothsiein 1991).

A disabled person is defined under the ADA as an individ-
ual with a physical or mental impairment that substantially
limits one or more major life activities, an individual with
record or known history of such physical or mental impuir-
ment, or an individual whom others regard as having such an
impairment (M. Edwards 1992-93), Contagious and noncont-
gious discases, including THV, qualify as disabilities under the
ADA. The same is true of alcoholism (M. Edwards 1992-93;
Haggard 1993 lcinemann 1995: Raines and Rossow 199 1;
Tavior 1993). Mental impairments included under the ADA,
fike under the Rehabilitation Act that preceded it are hroad
and currently include. among others, schizophrenia, bipolar
disorder. post-traumatic stress disorder, and borderline person-
ality disorder. Other specific disorders are presently excluded.
however, particularly sexual behavior disorders, compulsive
gambling, kleptominia, pyromania. and certain substance use
disorders (such as the use of illegal drugs) (M. Edwards
1992-93: iaggard 1993). The EROC also currently excludes
from the definition of impairment certain environmental, cul-
wiral, or ¢conomic disadvantages, such as poventy. lack of
cducation, or a prison record. Similarly, neither advanced age
nor gender identity disorders are now defined as impairments
(M. Edwards 1992-93).

ven under these broad definitions of reasonable accoms-
modition, qualified individual, and disability, however, dis-
abled individuals, including those with mental disabilities,
still must be able o perform the essentials of a given job
Crayior 19931 For example. the difficulties in learning. com-
prehension, social interaction, and behavior that might be
present in an individual classified as mentally retarded couled
substantiatly and unreasonably impede performance of a job
(Haggard 1993). Courts increasingly are holding @l cnmiploy-
ces to performance standards, irrespective ol their disabili-
tics (Lee and Ruger 1997), provided that the employer
nikes reasonable accommaodations and acts in good faith
(ML Edwards 1992-93; Thaggard 1993). Still, the definition of
ciplovment discrimination on the basis of disability in-
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cludes the creation of a work environment that is so oppres-
sive and intolerable that the employee has no choice but 10
resign (Johnson 1993).

Under the ADA. employers are not allowed 1o question
applicants directly about disabilitics, nor are medical or psy-
chological examinations permitted until after an offer of
employment has been extended to a job candidate (Duston,
Russell, and Kerr 1992, 1993: Jumes, Gomez, and Bulgar
1995: Taylor 1993). Examinations for HIV are permitted only
if exposure would pose a direct threat to the health and
safety of others and only if all persons in a job classification
are tested, as in the case of a health care worker who per-
forms invasive procedures (Heinemann 1993). Typical fac-
ulty or administrative duties in an academic setting likely do
not pose a sufficient threar o merit testing employees per-
forming these functions. The bottom line is that employers
may ask questions directed at learning whether a candidate
is capable of doing a particutar job but may not ask ques-
tions directly related to determining whether the candidate
has a disability. For example. questions about past treatment
for drug abuse or history of nervous hreakdown are not
permitted (M. Edwards 1992-93; Heinemann 1993). These
same prohibitions extend to background checks (Duston,
Russell, and Kerr 1992, 1993).

Therefore., in deciding whether to hire a candidate for a
position, institutions may legitimately refuse to hire any per-
son with a disability who:

Lacks the minimum qualifications for the job:

Is unable to perform the job's essential functions:
Requires an acconmmodation that would be an undue
hardship:

Would pose a direct threat to the health or safety of the
individual or others;

Is less qualifed than other applicants: and

Fails to meet any other eriteria that are job related and
consistent with what is necessary o operate an institution
(Duston. Russell, and Kerr 1992, 19930,

Morcover, the ADA does not require alfismativ ¢ action in
hiring or eaplovment. No afficmative obligation exists to
nitke reasonable accommaodations o qualilied individuals




with disabilities. only a prohibition against discrimination
against those persons with disabilities who can perform the
essential functions of a position with or without reasonable
accommodations (Duston, Russetl, and Kerr 1992, 1993).

Age Discrimination in Employment Act. The ADEA covers
discrimination in employment because of age, an area omit-
ted under Titde VI (Carkeek et al. 1988). The act covers not
only discrimination in actual employment. but also discrimina-
tion in requirements (o receive benefits and incentives for
retirement (DiGiovanni 1989, 19931, 1993b). The ADEA re-
quires that older workers receive benefits equivalent to those
afforded younger workers (Loren 1992), but the principle
does not apply to voluntiry early retirement plans, which
must rentin strictdy voluntary and free of coercion by the
emplover {DiGiovanni 1993, 1993b; Loren 1992: Stith and
Kohlburn 1992). Because incentives for reticement e typi-
cally offered during only @ short window of opportunity and
are not usually available o employees discharged involuntar-
ilv. the possibility for coercion is real (Marper 1993). More-
over, mandatory retirement for faculty is no longer permitted,
and policies against rehiring retived faculty based on age are
suspect (Kaplin and Lee 1995; Ruebhausen 1988),

Individuals who believe they are a victim of discrimination
hecause of their age have 180 diays (or 300 dayvs in states with
appropriate agencies for investigating claims) from the time
the emiplovee receives notice of the alleged act of discrumin-
ton to Ale a chtiny with the EEOC, which then investigates
tunless an appropriate state ageney exists). The individual has
o vears from the date of the violition to initiate a lawsuit in
federal or staie court tthree vews i the allegedly discrimina-
tory act is willtuh. An age limit is no longer imposed on who
can hring an action under the statute (Kaplin and Lee 1993).

Litigants have long had the right 1o triad by jury under
the ADEAL a factor that has led to generally greater suceess
and higher awards than for other victimes of hias, (With the
1990 Civi! Rights Act, jury triads ave now aviilable in both
Title VI and ADA actions,) Remedies under the ADEA in-
clude hack pav and benefits, as well as lignidated damages
cqual to double the back pay in cases of willful violations
(DiGiovanni 1989, 19931, 1993, And. as under the other
legistation that addresses discrimination in employment, the
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emplovee wins by proving that the emplover's stated non-
discriminatory reason for the alleged discriminatory act is
false (DiGiovanni 1989, 1993a, 1993h).

Deans and chairs can adopt preventive measures against
discrimination based on age in emplovment practices on
campus. These measures apply equally 1o other types of
discrimination.

* Employment evaluations typically include documentary
evidence that has the potential to becomie the basis of
proving or defending a discrimination case. Particulacdy in
age discrimination cases, a persennel file often contains
years of positive reports that turn negative at around the
time an employer decides to dismiss an employee. Admin-
istrators should avoid such situatons by providing honest
evaluations all along, including an ongoing discussion of
decline in an employee’s work. Not only does the discus-
sion in the file build a case lor dismissal, but it also allows
the employee—whether younger or older—the opportu-
nity to respond to the criticism by improving his or her
hehavior or perfformance (DiGiovanni 19934, 1993h).
schools and departments should develop disciplinary pro-
cedures that are progressive in nature (oral warnings
should precede written warnings., which should precede
suspension or dismissal), as well as a commitment to illus-
trating disfuvored conduct for employees so they are on
notice. Putting enmiployees on notice provides them with
the opportunity to comment on disciplinary actions and fike
an appeal. A progressive disciplinary svstem also affords
the institution the opportunity to investigate incidents and
fully document them (DiGiovanni 1993a, 1993b),
Administrators should not discuss the specific reasons un-
deriving negative personnel actions with emplovees. exeept
under specified formal procedures. Employees typically
have available grievance procedures o address any con-
cerns about the evaluation process, Similarly, deans and
chairs should not discuss with rejected job candidates the
reasons why they were not hired. Inthe context of age
discrimination, such conversations oo often result in the
perception by the candidate that his or her age or some
other inappropriate hasis was a factor (DiGiovanni 1993:,
19931, Morcover, job descriptions lor every position
shouldd reflect the actual necds of the school or department.




Affirmative action

In employment law, affirmative action programs include ruiles
{or recruitment, hiring, and promotion designed 10 remedy
tire current effects of past discrimination based on race, cth-
nicity, gender. or another protecied group (Ruiz 1993). De-
signing a “safe harbor™ for affirmative action employment
decisions is virtually impossible, given the lack of clurity in
judicial decisions addressing to what extent and within which
circumstances the Fourteenth Amendmient or Tide Vil permits
affirmative action (Kaplin and Lee 1993). Poorly designed pro-
grams invite liigation by both protected groups and groups
claiming “reverse discrimination”™ (Bernhardt 1993: Ruiz 1995),
The rules for evaluating the constitutionality of affirmative
action progeams are somewhat difterent for public institutions
and private institutions.

Under the Fourteenth Amendment, public institutions have
an affirmative duty to eliminate the pernicious vestiges of
racial and sexual discrimination in every area of their pro-
grams, inclnding the arca of employment (Ruiz 1993). still,
decisions by the US. Supreme Court in Wit ¢ Jackson
Boare of Education (1980) and City of Richmond . J.A.
Crowson Co. (1989) require clear evidence of diserimination
by the institution itself Tor race-conscious or gender-conscious
hiring or promotion policies. Morcover, with the decision in
Adearand Constructors, Tuc. . Pena (1993) dike Crowson not
an emiplovment case). federal race-based affimuitive action
programs must meet the strict serutiny test of 1 demonstrated
~compelling governmental interest™ in having the program.
policies, and procedures be as “narrowly tailored™ as possible
1o achieve the goal of eliminating the present effects of past
discrimination (L. Ware 1996). Under the holding in Crowson.
strict scrutiny' is also applicd to stute and local rice-based af-
firmative action programs, including those at public colleges
and universities. I cderaned. Justice O Connor stated that the
strict serutiny standared in affirmative action cases is that any
preference based on rice o ethinicity nust receive @ search-
ing examination by the court and that any review of i pro-
gram must be the same whatever race or ethnicity s
burdened or bencefited by the program (L. Ware 1990).

The kev to understanding whether aracebased afTirma-
tive action progeam will be constitwtionally: permissible un-
der the strict serutiny standiued rests in the “compelling inter-
ost” and mnarrowy iloved™ standards, The logic underlving
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the stundards is straightforward: If the state is going to sanc-
tion treating groups differently—something expressly distu-
vored under the Equal Protection Clause of the Fourteenth
Amendment—it must have a very good reason for doing so
and must do so in a way that will damage the fewest possi-
ble people the least possible amount. The strict serutiny
standard does not mean that race-conscious remedies in
hiring to eliminate discrimination will necessarily be held
unconstitutional by courts, only that they must meet the
compelling interest and narrowly tailored standards.

The question of whether the goal of promoting racial diver-
sity in an academic setting—as in an affimutive action program
10 increase the representation of minority and women faculty—
constitutes o sufficiently compelling justification to satsty strict
serutiny rematins open under the decision in Adarand (L. Ware
1990). The justification might work better in an academic set-
ting. however. than in awurding construction Contricts (4s wis
at issue in Adevranted), provided some compelling evidence
exists of the impact of a more diverse faculty on the quality of
campus life (as in increasing the diversity of viewpoints heuard
on campus) (Bell 1991 L. Ware 1990). Sufficient evidence of
manifest cacial imbalance in traditionally segregated job cate-
gories has met the compelling justification standard, as in the
decision in jobuson v Transportation Agency (1987 (Ruiz.
1993). In addition, the opinion of U.S, Supreme Cowrt Justice
Powell in Regents of the University of California ¢, Bakke (1978)
held that the elimination of racial diserimination in the context
of admission to medical school would provide an adequate
justification tor the development of an affiemative action pro-
gram, but that reserving certain seats in an entering class wits
not sufficienty narrowly tailoredd.

Whether a race-based hiring and promotion program will
meet the narrowly tilored test depends on an examination
of four factors, according to the ruling of the U.S. Supreme
Court in {nited States . Pearadise C1987):

¢ The necessity for the reliel and the efficaey ol alternative
remedies:

e The flexibility and duration of the program:

¢ The relationship of the minority hiring goals and the pool
of potential minority applicants; and

e The impact of the program on nonminority: emplovees (L
Wiare 1990

"
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As with the compelling interest standard, how courts will in-
terpret the narrowly tailored test in the academic context is
an open question.

At private institutions, voluntary efforts to address a mani-
fest racial imbalance in the labor market in a traditionally seg-
regated field are permissible under the decision in Weber i
Kaiser Aluntintm Co. (1979), provided they do not unneces-
sarily trammel the rights of white emplovees and no explicit
quotas are established (Leap 1993). Proving that a manifest
imbalance exists through statistical or other evidence is some-
times difficult, however. In the academic context, voluntary
affirmartive action programs intended to create a more favor-
able racial balance or diversity on a faculty or in the adminis-
trative ranks would likely be upheld. provided the programs:

Were temporary:

Did not completely prevent the advancement of white
and male candidates:

Did not set aside a specific number of positions for mi-
norities:

Did not lorce the termination of white or male candidates
to make room for nonminority candidaies; and

Were flexible in approach and considered each case indi-
vidually (Leap 1993),

Finally. the lawtulness of gender-based affirmative action
programs instituted by public emplovers is generally mea-
sured under an intermediate™ Jevel of scrutiny (as opposed
to strict scrutiny in race-based cases). Courts uphold the
legality of a plan if the relevant gender classifications are
substantially related to an important governmental objective,
as stated by the ULS. Supreme Court in Mississippd University
Jor Women 1, Hogan (1982) (Ruiz 1993, Whether a plan is
substantially related to an important governmental objective
is measured by the actual advantage given to women (even
in arcas where women are not disadvantaged) and the de-
gree ol burden that the program places upon men (Ruiz
1993). The important governmental objective test is less
stringent than the compelling governmental justification test
applied to race-based programs. For instance, the desire to
remedy societal discrimination encountered by women—
provided that any claim of discrimination is accompaniced by
adequitte evidence—nuy e asufticiently important objec-
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tive (Ruiz 1993). Providing “role models™ for students would
likely not support a gender-based affirmative action program
in the academic setting. however (Ruiz 1995).

Reappointment, tenure, and promotion

Like decisions about hiring. decisions about conterring tenure
come with high stakes. A negative decision can derail the
academic career of o faculty member, just as an ill-advised
decision o grant tenure can slow or disrupt i school or de-
partment for vears (Leap 1993). In addition. tenure litigation
exacts a substantial financial, social, and psychological cost
for the individuals and institutions involved (Leap 1993).
Courts have typicully geanted institutions broad freedom from
judicial scrutiny in such decisions, deferring to the asserted
superior experience and expertise of administrators and fac-
ulty committees in the area (Paretsky 1993 Swedlow 199-4).
Nevertheless, courts will reverse negative tenure decisions
when sufficient evidence exists of discrimination in niaking
the determination or when decisions are arbitrary or made in
bud fuith (Leas 1991: Paretsky 1993),

Even though the hasic framework for achieving tenure is
common across most schools, the requirements to actually re-
ceive tenure may differ gready, not only from university to uni-
versity but also between and wmong schools and departments
at the same university (Swedlow 199:4). Nevertheless, tenure
hus three general coordinate elements across instiretions:

¢ It enables taculty members to teach and study free of
restraints and pressures that would otherwise inhibit inde-
pendent thought and action.

¢ Tenure marks wyvpe of communal aceeptance into the
professional guild by Taculty peers.

¢ Tenure provides the job security that encourages lovaity
and rewards accomplishment (Ml Tugh 197 3),

Tenuare is gencrally an up-or-out proposition. Under AAUD
guidetines, which many institutions have incorporated into
their owan rules, all regular feulty have wenare or the expect
ton is they are capable of achieving it The AAUP muandates a
probationany period not to exceed seven vears, after which
faculty reccive tenure or e not offered reemplovment for the
next acdemic vear Cheap 1995; Mekee 1985, During the pro-
bationar period. Geuliv ivpically receive i series of anneal cor




sometimes multivear) appoiniments. Probationany faculty can
be terminated at the end of any of those appointments.

The procedure to receive enure is commonly outlined in
an institution's written rules and reguations and characteristi-
cally entails a pyramid of reviewing commitiees where recom-
mendations made at one level can later be reversed at a higher
level. A typicl structure originates with @ commitiee in the
department or school. Applications next move through o cam-
puswide tenure committee to the provost and president, who
then present i recommendation to the governing board for
final approval (MctHugh 1973). The governing board is usually
the entity in which the authority to grant tenure is vested.
Coutts are mixed on the question of whether the board can
detegate this authority (Headrickson 1990: Paretsky 1993).
Most institutions have an internal appeals process Tor negative
decisions (Leap 1995 J. Mullaney and Timberluke 1994,

A confluence of several frctors usually shapes the decision
10 grant or deny tenure, including not only a particutar candi-
ciate’s schotarly credentials but also generat budgetary. eco-
nomic, staffing, and reluted nonacademic concerns (Mcllugh
1973). Generally, the academic qualifiqations ol individual
applicants focus on subjective and objective measures of cqual-
ity in four key arcas: rescarch and scholarship: clissroom
teaching: institutionul, professional, and community service,
and collegial relations with other faculiy (Paretsky 19933, Evi-
dence of these qualifications comes from the candidiate him-
selt or herselt, often through a portfolio that includes exiam-
ples of publications. evaluations. ind commendations, as well
as from reviews prepared by facubty in the same discipline at
other institutions (1. Mullaney and Timberlake 1990,

The key to understanding the decision is that criteria can-
not be quantified and defined precisely, lest institutions risk
abandoning the flexibitity that allows tor decisions in the best
interests of their academic missions (Leap 1999, Although
applicants and committees attempt 1o measure these con-
structs objectively and subjectively, it is difficutt to muke a
concrete caleubation of the quality tor even the quantity) of
activities like rescarch, teaching, senvice, and collegiality.

Accordingly, courtts have been exceedingly reluctiant to
upset administrative evaluations of faculty merit, citing their
gencral lack of expertise reginrding the eriteria for attaining
tenure, the institutional implications of the decision, and the
sanctity: of academic freedom at instituwtions of higher educa-
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tion (Leap 1995). Courts have usually upheld any reason tor
denving tenure that relites in some way to the quality, efti-
ciency, or philosoplhy of the institution (Paretsky 1993). In
research. denials of tenure have been upheld by courts for
insufficient or unexceptional output, failure to obtain a termi-
nal degree, and tailure to contorm with a department’s chang-
ing expectations for rescarch. In teaching, courts have upheld
negtive decisions for having a teaching philosophy incompat-
ihle with the institutions’s pedagogical aims and poor teaching
cvaluations by students, but they generally do not accept
rejections of tenure in retaliation for constitutionally protecied
speech (endrickson 19903, Institational needs are also im-
portant. and courts have allowed negative decisions o stand
when a candidate’s expertise wis outside the institution’s
mission, when limited institational resources did not allow for
the expansion of tenured facalty. and when the number of
faculty in a depantiment argued against adding another tenured
member. Finally, decisions hased on collegiality wre usually
upheld when noncollegial behavior is not used as a pretest
for ideological disagreements. denial of academic freedom. or
discrimination (. Mulliney and Timberlake 1994: Zirkel 1989),
Therelore, as a busic rule, if the administration has any
fegitimate reason for denving tenure. the reason will likely
suftice, even if other eriteria support granting tenure and
even il the faculty member is @ member of a protected group
under the discrimination laws (Leap 1993: Paretsky 1993). In
other words, reasons for denving tenure are usually legiti-
mate provided they are not based on some constitutionally
impermissible ground tracial discrimination. for example) or
in retaliation for asserting rights guranteed under the faw
tFirst Amendment rights. for example). Courts have held that
institutions need not provide reasons for denving wenuare,
except when o protected class or fundamental vight s in-
volved (Paretsky 1993). Morcover, institutions do not need to
apply the sume factors to ditferent candidates for tenure, itnd
various departments within s institwtion can have different
standards for granting tenure (Paretsky 19030, Finallve, institu-
tions ¢ also use minority status to hreak ties hbetween or
among individuals with equal qualifications (Leap 19950,
When institutions have viokuted their owa policies on wenure
or when adecision is found to he unreasonable, arbitrary, or
capricious, courts witl usuathy order @ new tenure review to be
conducted, purged of the error. Ty addition. preliminary etict
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may he extended to plaintiffs—an injunction against tenuina-
tion before a grievvance hearing is resolved, for instance—as
well as ecconomic remedies, including compensatory daniages
(lost wages, for instance), punitive damages, and attorneys’
fees (Leap 1993). In some extreme cases, the court may feel
compelled to actually award tenure (Hendrickson 1999).

Typically, plaintiffs have challenged negative decisions
under a discrimination theory or a contract theory. Discrim-
ination lawsuits are generally based on the argament of dis-
parate treatment, with the plaintff alleging that the institution
treated him or her less favorably than others on the basis of
some immutable characteristic, including the areas protected
by Title VII (race. ethnicity, sex, religion), the ADA (disabil-
ity), and the ADEA (age) (Swedlow 1994), A situation involv-
ing disparate impact is also possible if an institutionwide or
systemwide policy that seems neutral has the effect of dis-
criminating against an entire class of individuals (Leap 1995).

The framework applicd by courts te decide cases of dis-
parate eatment in disputes about tenure is the same as in
other employment actions: The plaintff must make a rea-
sonable suggestion that discrimination occurred in the deci-
sion. which the institution must then rebut by ariicutating 2t
legitinae nondisceriminatory reason for the rejection of
tenure, and then the plaintft must prove the reason prof-
tered by the institution was merely a pretext (Swedlew
1994). In short, discrimination actions will probably not be
successful if the institution:

Has followed its own specified procedures:

Flas based its decisions on neutrally anplicd criteria re
Lated 1o research, weaching, service, ind collegiality:

Did not discriminate with respedt 1o categores of individ-
uads who are protected under Tide VI the ADAL and the
ADEA and

Did not structure the wenure review commitiee in a way
that favors one group over anotiver (Hendrickson 1990),

In discrimination cases, the EEOC s allowed aceess 1o n-
erials reviewed in the wenure decision, records of the tenare
conmmitiee’s deliberations, and materials used o evaluate the
tenure decisions of others within a refevant period of tine
(Hendrickson 1990 Lee 1990: Shaw 1991, Often, infcrmation
in tenure rev iew files-—departisentad evaluations, minutes of
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the enure committee’s meetings, letters from outside reviewers,
and s0 on—is intended to be kept confidential (Copeland and
Murry 1996; Sarchet 1995), but the success or failure of a chal-
lenge to a tenure decision often depends upon just such infor-
mation’s being made availible as evidence for the rejected
candidate. The decision of the LS. Supreme Court in {niversity
of Pennsyivania v, EEOC (1990) upheld the right of the Equal
Employment Opportunity Commission to subpoena files in
investigating discrimination in cases involving tenure. Part of
the significance of the case is that access o peer review materi-
als is just the kind of information that is critical to plaintifts as
evidence in making a case against 4 negative tenure evaluation
(Lee 1990: Yeung 1995). The case involved competing interests:
the institution’s concern for preserving the cenfidentiality of
peer review and the need for relevant evidence when disap-
pointed faculty suspect that a negative tenure decision is the
result of illegal bias (Lee 1990). The Supreme Counrt rejected the
institution’s argument that institutional academic freedom justi-
fied retaining confidentiality at all costs and held that any injury
to academic freedom was speculative (Bednash 19910 Sarchet
1995). Although some evaluators might be less cundid as the
possibility of disclosure incredases. most reviewers would simply
ground theiv evaluations in specific illustrations to deflect po-
tential claims of bias or unfairness (Burke and Cavaliere 1991).
The Count found ncither a qualified privilege preventing the
disclosure. of peer review materials nor a privilege grounded in
academic freedom protecting confidentiality (Grexa 1992: R.
Robinson. Franklin. and Allen 1990; Shaw 1991).

Institutions must now provide the EEOC with access 1o all
peer evaluation nuterials that the commission deems relevant
o investigating complaints of discrimination. The Cnirersity of
Pennsylvania decision, however, did not address whether an
institution could avoid problems ol confidentiality by omitting
names and other identilving features from documents pro-
duced (Lee 1990) Morcover, state laws permitting daecess 1o
documents und records of meetings at public institutions may
also open promotion and tenure records to those interested in
obtaining them. As a result of the Unirersity of Pennsylranica
decision, external reviewers should be made aware of the
possibility that their comments made during wenure reviews
could become public (Leap 1993 Lee 1990).

In contract-based actions involving rejections of tenure,
plaintitls mav argue that their ecmploviment contracts imply a




right to a tenure review procedure consistent with stated insti-
tutional policy and the concepts of fundamental faimess. Fac-
ulty handbooks listing standards and procedures applied in
tenure determinations could be a cited source of institutional
policye(]. Mullaney and Timberlake 1994). Decisions about
tenure are likely to be upheld when institutions perform their
obligations under the employment contract. These obligations
are usually straightforward, and commiitees must follow stated
institutional procedures and agreed-upon practices in deliber-
ations. They must also base decisions on substantive reasons
supported by evidence, in accord with stated tenure criteria.
and on tuctors consistent with institutional missions (J. Mul-
kinew and Timberlake 1994). Finally, when simple procedural
shoreomings in a tenure review decision do not have a preju-
dicial effect, courts will typically ignore the technical violations
and uphold the decision (Hendrickson 1990 Paretsky 1993).

Atempts to extend the requirements of constitutional due
process o the tenure review process have generally been
futile. 15 nontenured employees have no legitimate expecta-
tion of tenure (Hendrickson 1990: Olswang and TFantel
1980). Constitutconal due process protection arises only after
tenure Nas actually been afforded to faculty at public institu-
tions (Bedmash 1991 Paretsky 1993). Probationary fuculty
who are denicd tenure at public institutions do not have a
property interest in continued employment and thus no real
due process rights, [astitutional policies, state personnel
lws, or contrict provisions, however, often require timely
notification and permit faculty a formal hearing it their con-
tracts are not going to be renewed (Leap 1993). Due process
protection afforded to ali facully at private instittions is a
nutter of stated institutional policies, and academic custom
and practice—particularly when the AAUP's guidelines for
tenure Lave been adopted by the institution—as well as
whitever protections state contract Jaw attords,

Five types of situations involving discrimination in tenare
decisions could precipitate Liwsuits alter a4 negative decision:

oA dack of institutional support and resources made it dilti-
cult for a faculty member to achiove an acceptable level of
performance. In these cases, the faculty member claime
that inadequate resources, low funding, or heavy teaching
anel service loads made it difficutt or impossible to fulfill
expectations tor tenure, particulardy in the arca of research.
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2. The institution failed to adhere 10 its own standards for
promotion and tenure. The allegation here is that the crite-

’ ria explained to the faculty member during the probation-

ary period by his or her dean or chair—and under which
he or she labored for several years—were not the ones
applied by the tenure committee and administrators in-
volved in determining whether tenure would be granted.

3. Political rather than academic reasons led to the unfa-

vorable decision about promotion or tenure. In these
tvpes of cases, the faculty member accuses the adminis-
tration of favoring certain faculty over others and apply-
ing different perforinance standards to similarly situated
faculty when it makes personnel decisions, causing poli-
tics to be the basis of the decision instead of merit.

4. The institution failed to consistenty appry standards for
promotion and tenure. Here, the faculty member con-
tends that @ denial of reappoinument. tenure. or promo-
tion was unfiair because similarly sitvated faculty with
inferior credentials received more favorable treatment.
Such claims are usually supported by compurisons be-
oween the academic credentials of the rejected faculty
member with recently tenured faculty. Cases also some-
times revolve around allegations that provosts or presi-
dents making the final decision on a tenure application
are not qualified to evaluate the scholarship of faculty
working in particular disciplines and so are inconsistent
in their treatment of them.

3. Review comimittees and others involved in the decision
harbored racist. sexist, or other prejudices. In these cases,
the fuculty member accuses the administration of applying
irrelevant factors, such as ruce or sex, to academic deci-
sions. Plaintifts may bolster their cases by blaming adminis-
trators for creating a hostile working environment in which
racist or sexist attitudes were condoned (Leap 1999).

hese situations can often be avoided with improved prac-
tice in u school or departiment. Deans and chairs might con-
sider improved processes for recruiting and selecting faculty,
as well as augmented ovientation and career development for
faculty. including mentoring programs, A school's or depart-
ment's criteria and standards for promotion and tenure can
also e made clearer when needed. Improved working condi-
tions—including protections against forms of harassment, al-




locations of appropriate time and resources 10 meet the criteria
for tenure, and enhanced collegiality and working relation-
ships with colleagues—swould all reduce the potential for liti-
gation. The same can be said of better recognition and under-
standing of interruptions to a career and family responsibilities,
And deans and chairs would be wise 1o ofter more complete
and better-communicated faculty perfornunce evaluations
(Leap 1993).

As in all employment-related issues, deans and chairs
should maintain careful and complete records. Notes from
annual evaluations of faculty and meetings with faculty during
which tenure or expectations for tenure are discussed should
be recorded in writing and shared with each faculty member
evaluated. Should litigation ensue, a dean’s or chair's personai
notes not shared with the candidate could become evidence
of the schools or department’s unwillingness to communicate
accurite evaluation criteria (Drapeau 1995). The bottom line
is that academic administrators should follow the university's
procedures for granting tenure carefully and act in good faith
(Drapcau 1995: Gillepsic 1983). Courts are inclined to defer to
administrative judgment in cases involving tenure, absent
evidence that the decision wus arbitrary, discriminatory, or
made in bad faith. Finally, academic administrators may be
named as defendants in lawsuits along with the institution.
They are typically fully indemnified by the institution for any
damages that the plaintff recovers, provided they follow
these simple rules (Drapeau 1993).

Personnel issues at religious tustitutions
Institutions having some connection with religion—in control.
administration, or suppon—fall into three main categories:

¢ Institutions founded as church related (Harvard or Ober-
lin. for instance) that have cvolved into essentially secular
institutions, indistinguishable in curriculum and institu-
tional character from secular institutions generally:

» Previously church-related schools founded by ethnic groups
(Calvin College by the Dutch Reformed Chureh or Gustavus
Adolphus College Dy Swedish Lutherans, for instance) tha
now are distinguished by environmental or cultural charie-
teristics rather than ideologicat or doctrinal ones: and

o Institutions that have retained a strong spiritual identity
(Catholic University or Brigham Young University, for in-
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stunce) and atwract students and faculty willing to conform
to particular religious and cultural constraints (Julius 1991).

it is the third group of universities and colleges that are gen-
erally involved in personnel issues connected with religion.

These institutions are generally different from sectarian
institutions in several wavs, and the differences have an often
profound impact on personnel matters. Collegiality is often
more pronounced at religiously affiliated institutions, Because
religious institutions are often grounded in ditferent purposes
from secular institutions, individuals employed at denomina-
ional colleges often view their work as more of a calling than
an occupation (Duchin 1991, And because resources are
often limited and pay is typically Tow at these schools, many
services are commonly donated or volunteered Culius 1991).
The environment in religioushy atfiliated institutions often
promotes generosity in performance evaluations, in recogni-
tion of the sacrifices atendant to working at a church-related
school and in furtherance of the values of community and
collegialiny (Duchin 1991).

Asa result of their distinetive character. religiously attili-
ated institutions have some degree of exemption from re-
quirements for nondiscrimination in hiring and emplovment
CArnujo 1990: Leap 19930, To protect the religious character
of church-related schools, courts have allowed tor preferen-
tial hiring based on religion in certain circumstances, under
the “bona fide oceupational qualification”™ doctrine. For ex-
ample, church-related institutions are allowed to discriminate
somewhat in hiring—Ilimiting their hiring o ordained minis-
ters to teach seminary students or members of i religious
order to teach philosophy at an institution affiliated with that
order. tor example—acven i these eriteria inherently exclude
ather groups, particularly women CAraujo 1990),

The principle of nondiscrimination articulated in Title Vil
and clsew here has three types of exceptions (Araujo 19961,
Although the exceptions do not give institutions the explicit
right to discrintinate. they preclude the imposition of sanc-
tions or injuncions against the institation in certiain types of
sttuations:

¢ When personal adherence 1o the principles of a certain re-
ligion is neceded to continue the missions and activities of
the institition, s, for example, hiring an ordained minister




with certain religious beliefs as campus chaplain, Reli-
giously affilinted schools can thus refuse to hire or can dis-
charge someone whose personal conduct—say an out-of-
wedlock birth or support of abortion rights—is counter to
the institution’s religious tenets. The exception would ex-
tend even to the dismissal of a tenured faculty member.

e When the religion or religious views of a candidate or em-
ployee are integral to what is reasonubly necessary to en-
sure the successful operation of the institution—for exam-
ple. the interest at some religiously aftiliated institutions in
maintaining a sizable core of facuity belonging to the spon-
soring religion to maintain the character of the institution.

s When hiring practices based on religious affiliation are

geared toward perpetuating a curricutum that is directed

toward propagation of a particular retigion (Laycock 1993).

Nevertheless, the ULs, Supreme Court has drawn the line
at certain types of discrimination in the context of religion, In
30h Joues University v, United Stedes (1983), a case involving
institutional ruies against interracial dating, the court held
that the interest in racial equality in education is such a com-
pelling interest that it overrides the free exercise of religious
rights. The logic underdving the ruling is that religious claims
about race are likely insincere and that even sincere beliets
in racial discrimination are less central to most religious tradi-
tions than theology or sexual morality (Laveock 1993).

Practical Concerns in Hiring and Promotion
Employment interviews

several stute and federal iws govern the areas about which
cmployvers can question prospective emplovees during inter-
views (Carkeek et al. 1988 Ford 1993 Marchese and
Lawrence 1988 Pullum 1991, Such questions—whether
dir¢ct or indirect—cun be used to discriminate on the basis
of a category protected under Title VI and other anticis-
crimination legislation. In general, questions related o job
requirements and the applicant's ability o meet them are
permitted. Questions that seck to identity information that
might be used to discriminaie are disfavored.

o Emplovers cannot ask about marital status, pregnancey.
future plans to raise chikdren, and the number and ages of
children (Pullum 1991, For example, an emplover can ask
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an applicant whether he or she has commitments that may
impede attending mieetings or job responsibilities but can-
not ask aboul specific arrangements for child care (Ford
1993). Other questions intended to restrict employment on
the husis of gender are permissible only in the very rare
cases when gender is a bona fide occupational qualifica-
tion (BFOQ). For example, questions related 1o the height
or weight of an applicant—often used as a surrogate for
gender—must be avoided unless height and weight are
necessary requirements for the position, as might be the
case in hiring certain security personnel (hut is likely rare
clsewhere in higher education) (Ford 1993). Similarly, un-
less age is a BFOQ, employers are advised not to ask the
age of the applicant (Ford 1993). Finally, questions about
the origins of an applicant's name, or requests for his or
her photograph are discouraged, given their potential to he
used to identity race, ethnicity, or gender (Ford 1993),
The ADA prohibits questions directed at the nature and
severity of any physical or mental disabilities. Tt also pro-
tects against cmployers” imposing job requirements that
disadvantage those with disabilities, unless an institutional
necessity exists for the requirement and accommodating
the disabled person would impose an undue hardship on
the institution. Discrimination against those who smoke is
not necessarily prohibited under the ADA, however. Al-
though fegislation in some states may allow deference to
nonsmokers, laws in other states and certain municipali-
ties prohibit disadvantaging smokers in making employ-
ment decisions (Ford 1993). Another developing area of
law is drug and alcohol screening for applicants. Aca-
demic administrators are advised 1o consult counse! 1o
determine the standing in their jurisdiction of including
consideration of voluntary hehavior generally associited
with poor health in the decision to hire someone.

Finallv. no federal Tuw prohibits discrimination on the

usis of physical appearance. Emplovers niy establish

reasonable standards of dress and grooming. provided
they are uniformly applicd and do not have w dispropor-
tionate impact on members of classes protected uneder the
antidiscrimination laws (Ford 19933,

Although federal law has not recognized sexual orienta-
tion as a protected chiss under the antidisermmination
Lows, refusal o hire a qualificd candidite onthe basis of




sexual orientation alone may violate certain federal or
state constitutional rights, state or local laws, or institu-
tional policies (Ford 1993). Moreover, academic adminis-
trators should be aware of institutional policies extending
benefits to domestic partners (Fried 1994; Laarman 1993).
Employers may not discriminate on the basis of national
origin. Specific inquiry is prohibited ino information that
would indicate national origin, such as forcign addresses,
or the origin or birthplace of an applicant. Similarly, em-
ployers may not ask what country an applicant is a citizen
of or whether the applicant or any relative is a ULS. citizen
(Ford 1993). Questions related to the ability to submit
proof of citizenship after hiring are permitted, however
(Ford 1993). Emplovers may ask whether an applicant is a
citizen of the United States, has the right to remain perma-
nertly in this country, or is prevented from lawfully be-
coming cnployed because of visa or immigration status.
In addition, eniplovers may inguire about the applicant’s
flueney in English, but gquestions related to national origin
or native fanguage are forbidden (Ford 1993).

The same is true of educational status and work experi-
ence. Employers may ask questions related to educational
attainment and schools attended, but they may not frame
these inquiries in terms of an applicant’s nationality. racial
association, or religious altiliaton of a school attended.
nor can they ask how the applicant gained his or her
ability in English. Employvers may ask about the names
and addresses of previous employers, dates of employ-
ment, reasons for leaving, and salary history (Ford 1993).
Emplovers may not inquire into an applicant’s religious
preference. denominational affiliation. or church attended
unless they are BFOQs. 1t is permissible to inquire about
organizations of which the applicant is a member, pro-
vided the name or character of the organization does not
reveal the race, religion, or ancesty of the job candidate
(Ford 1993, Similarly, employers may advise applicants
of work requirements to avoid possible contlicts with
religious or other convictions (Ford 1993).

Courts also do not allow questions about arrest records
without proof of institutional necessity. Questions about
actual convictions are permissible. although under FEOC
guidelines, conviction may not be an absolute bar to em-
plovment (Ford 1993, Thase making hiring decisions
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should consider mitigating factors such as the frequency
and severity of the violations, age ot thé applicant at the
time of the illegal act, time elapsed since the conviction,
and so on in determining the weight that o conviction
should have in the decision to hire someone. In addition,
emplovers may not ask what type of military discharge a
veteran received (Ford 1993).

¢ PFederal taw limits the circumstances under which cmploy-
ers nuy test emplovees using polygraph examinations,
including exceeptions for certain defense and intelligence
contractors (Ford 1993). Similarly. inquiry into financial
information—including overall assets, home or automo-
bile ownership, or past wage garnishments—is prohib-
ited, as is the use of credit reports, unless it is institution-
allv necessary to do so (Ford 1993),

Those conducting interviews and making hiring decisions
must exercise care. The emerging tort of negligent hiring
holds emplovers liable for the fuilure 1o discover key infor-
nuition about an empi ce that reasonably might have pre-
vented harm and liability to others from that emplovee's
actions, In addition. vicarious liabilitv—where the employer
is held responsible for certain acts of employees—can result
from placing unfit emplovees into positions (Ford 1993).

Aside from issues related o what questions may and may
not be asked during an interview, atfirmative action is tvpically
an issue in sedarches at universities and colleges. Federal faw
requires search committees to nuike @ “goaod fiith effort” to
develop a tdent pool retlecting the available women and mi-
norities in the labor force (Marchese and Lawrence 1988).
How the commiittee ensures that it has miet the standard is an
open dquestion, Tt is suggested that the eftort should equal or
exceed that expended on getting other vadued people into the
institution. such as recruiting the best students Odarchese and
Lawrence 1988). The affirmative action office at an institution
nuy also have anabvzed imbalances in statfing on the campus
and could provide the academic administrator with general
guidance (Carkeek eral 1988), In the end, an alfirmative
action-based legal challenge will be decided on whether the.
institution has made a full good faith eftort overall in the area
of aflirmative action and whether the effort has succeeded in
terms of the hinng and promotion of women and people of
color on campus OMErchese s Linvience T988),
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Nevertheless, keeping applications of minority or women
candidates under consideration when they have no real po-
teatial 1o be appointed to the position or successtul in it is
typically a poor decision. A better practice is to stop the
search process and renew recruiting efforts for the position
(Marchese and Lawrence 1988). Further, deans and chairs
should refrain from indicating that they are interested only in
hiring @ woman or minority candidate to improve the units
diversity (Ford 1993). To ensure fairness for all candidates.,
especially women or minovity candidates, those involved in
hiring should require the sume standards of all applicants
and ask the same general questions of cach (Ford 1993).

Morcover, scemingly benign personal ¢uestions—those
retated to marital status, plans to raise children, child care,

a spouse’s employment, willingness to travel or work long
hours-—can assume a gender-based significance, particularly
for women. Similarly, certain information about a place—that a
small college town is a good place to raise children or a ditTi-
cult place for a single person or minority, for instance—is value
laden. The same is true of other gender-hased prejudices—that
men are ill-suited for secretarial positions or that wonmen are
too emotional to become leaders, for example (Ford 1993),

Finally, when an applicant believes discrimination has
occurred, he or she can file a complaint with the EEOC or
applicable state ageney, bring a lawsuit against the prospec-
tive emplover, or fle a class action with other simikarly ag-
gricved plaingiTs (Pulium 1991, Still. the plaintift must spe-
ciftcally establish in concrete tens how the discrimination
occurred during the selection process (Pullum 19910, 1 the
pliindiff is successtul, courts will award remedics-—some-
times substantiat remedies—ranging from money damages o
orders enjoining future wrongdoing (Pullum 1991).

To avoid these problems, academic administrators involved
in scarches should wrange briefings, as appropriate, with
legal, personnel. and affirmative action staft so that they un-
derstind relevant federal, state, and local statutes and guide-
lines, and applicable mstitwional regulations and policy state-
ments {Marchese and Lawrence 1988). The keys to avoiding |
legal difticultics in a scarch include:

o Learning what a seach committee can and cannaot do;
e Remaining open, consistent, and fair throughout the
process: and
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» Keeping good records of procedures determined for the
search and decisions made (Marchese and Lawrence 1988).*

Individual privacy rights

The Fourth Amendment enters into higher education in two
principle wavs. Constitutional protections against warrantless
and unreasonable searches and seizures are sometimes an
issue in residence halls at public institutions where residence
life and student affairs staff are state actors. Deans and chairs
are more likely to be involved in the other usual Fourth
Amendment issue: drug testing. The rwo issues are likely the
subject of institutionwide policies. Given their complexity, acu-
demic administrators should consult university counsel for
guidance when the issues arise.

Al public institutions. testing is typically a Fourth Amend-
ment issue because it is, in essence. a search and seizure,
The stundard for determining whether a drug testing policy
is constitutionally valid is whether any intrusion caused by
the actual testing outweighs u tegitimate governmental inter-
est in preventing the behavior that the testing is intended to
prevent (Kaplin and Lee 1993). Drug testing involves a high
fevel of intrusiveness. Courts have held urinalysis to he a
significant intrusion into @ fundamentally private domain.
Other issues are velated to the refiability of tests (American
Association of University 1992). Therefore. a legitimate inter-
est must rise to the level of protecting public safety or sensi-
tive information (James, Gomez, and Bulgar 1995). The TS,
Supreme Court allowed drug testing policies at the TS, Cus-
toms Service for employees carrying fircarms or confiscating
drugs in National Treasury Employees Union e Von Reebe
(1989). The Court also allowed rules mandated by the Fed-
eral Railroad Administration requiring blood and urine test-
ing for drugs and alcohol after certain violations of safety
rules in Skinner . Railicay: Labor Exceutives Association
{1989). In both cases, the Court found it persuasive that the
ciplovees ware part of @ pervasively regulated industry
(Raplin and Lee 1993),

At public postsecondary institutions, the question is
whether the resting program—whether mandatory testing of
all cnployees or rndom testing based on individuad suspi-
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cion—is justified by the dangers of impaired professional
fitness as a resule of substance dbuse (American Association
ol University 19920, 1t sceems difficult to argue that tacoly
and administrators in higher education are engaged in a
profession where the use of controfled substances poses a
safety hazard to colleagues, constituents. or to society in
general (Kaplin and Lee 1993). The AAUP (1992) argues tha
no valid purpose for universal or random drug testing pro-
grauns exists in the academic community, favoring instead
the obsenvation of emiployees toidentify deficient perfor-
nance related to the use of drugs rather than the excessive
intrusion that results from the testing.

AL private institutions. where the US. Constitution is inap-
plicable, cerain state constitutions (including California and
inois) provide a right to privacy under which employees
could challenge a testing policy. In addition. some cities, in-
cluding San Francisco, have adopted ordinances related 1o
testing (Stadler 1989). CT'he right to privacy read into the Con-
stitution by the U.S. Supreme Court in Grisieoled ¢ Cornecticnit
[1963] and other cases is limited 1o issues related Lo procrea-
ton. )y Certain common Law causes ol action—invasion ol pri-
vacy, negligence, defamation, wrongful discharge—muay also
olfer potential plaintiffs refief, even if testing programs are
within federal and other provisions (Stadler 1989). Finally, the
ADA protects individuals with certain alcohol- and drag-related
addictions from discrimination on the basis of that addiction.

Certain types of other testing—genetic testing, TV and
AIDS testing, polvagraph testing, psyehological or personality
testing, obtaining credit information—1uvpically are expresshy
prohibited by federal or state statutes for both private and
public emiplovers ames, Gonecand Bulgar 1995),

Immmigration

Although institutions typi ally have routines for processing
the increasing number of work permits and visis received
cach vear for international Gealty and statf-—olten tor
forcign-trained faculty and instructors in engineeriong and the
sciences—ceach document “requires intricate detail, eliborae
paperw ork, and administrative nudging (o negotiate the ar-
cane process. The ows are complex. the regulations contra
dictony and unclear, and the rules of the game L. shilting,
and idiosyncitic ™ (Odivas 19920 p. 3730, Despite the Lact that
deans and chairs routinely reler immigration questions 1o .
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designated office on campus. it is imporant for academic
administrators (o appreciate the general parameters of ted-
erds immigration laws,

Congress has broad authority to draw distinctions on the
basis of nationality in the context of immigration (Kaplin and
Lee 1993). The foundation of U.S. immigration law is the Tm-
migration and Naturalization Act of 1952, which established
per-vear and per-country ceilings on inimigration. Under the
act, preferences are given to immigrants with family connec-
tions or employment wranged in the United States (1), Ware,
somers, and Speake 1993). Three profound changes in immi-
gration i occurred during the 1980s. First, the Refugee Act of
1989 established a uniform poliey for people flecing religious.
political, or other persecution (D, Ware. Somers, and Speake
1993). second, the Immigration Reform and Control Act of
1980 provided processes to fegalize many undocumented
workers residing in the United States and penalize eoplovers
for hiring undocumented workers (Simon 1992). Third, the
Immigration Marriage Fraud Act created a iwo-vear conditional
residency period to test the viability of o marriage for aliens
secking to immigrate based on marriage to a U8 citizen.

The Immigration Act of 1990 overhauled U5, immigration
Liw by

o Lxpanding preferences for granting immigration and in-
creasing emphasis oa immigration by skilled laborers:

* Promoting diversity in immigration by establishing « lot-
tery for countries sending few immigrants to the United
states; and

e Permitting persons creating substantial sources of employ-
ment in the United States the right to obtain fawtul per-
sonal residence (D, Ware, Somers, and speake 1993).

The act also ended prohibitions on the immigration ol gavs
and Teshians, people with mental disorders, “subwversives,”
and communists (Simon J992),

An important distinetion in immigration law is the one
hetween nonimmigeiants, who come to the United States for a
specific purpose and limited amount of time, and immigrants,
who legallv come to the United States to live and work per-
manently () Wire, Somers, and Speake 1993) The Immigra-
tion and Nataralization Service CINSY grants nonimmigrant
SLIUS o 2 person entering the country, ‘Types of noninumi-




grant status can be changed by petition 1o the INS. Aliens
who have entered the country illegally. exceeded their desig-
nated period of admission, or deviated fron their particular
category of nonimmigrant status are termed “undocumented”
under the immigration laws. The INS also enforees its rules
against employers who hire undocumented workers.

The visa that provides someone permission to enter the
United States is obtained through the Deparunent of State at
a U.S. consulate abroad. The H-13 nonimmigrant visa is the
prinmary means used to arrange for the employment of inter-
national faculty and swaff, despite its somewhat protracted
and cumbersome procedures (1. Ware, Somers. and Speake
1993). The visa category is intended for aliens coming tem-
porarily to the country to perform services in a specialty
occupiion for which a bachelor's degree or its equivalent is
needed. Smplovers must attest 1o the Department of Labor
that the worker will be paid market wages, work within
prevailing conditions, and is not replacing workers engaged
in a strike or lockout. The emplover must certiiv to the INS
that the prospective position is a specialty occupation., that
the alien has the appropriate qualifications, and that the
cplover will pay the reasonable costs of return transyorta-
tion should the alien be fired during the period of autho-
rized T-1B status (D, Ware, Somers, and Speake 1993).

Faculty and staff who petition for lawful permanent resi-
dent status can be emploved permanently and can change
positions at will. To hire an alien permanently. an emplover
must centify that no U.S. worker is available to All the position.

All new hires, Toreign and domestic. must document that
they are cligible to work in the United States by completing
Form -4, Preemplovment inquiries are limited. however,
especially wle nothey are made only to those who appear to
be foreign born. Accordingly. academic administtators should
caretully follow institutional policies on emploving interna-
tional stalt and scholars and make sure they understand the
applicable rules betore signing 1-1s.

Certain tax issues are involved in emploving foreign nation-
als that trn on both visa status and exemptions available
through one of several international tax treaties (1. Ware,
somers, and speake 1993, Morcover, difticultics sometinmes
arise when international Frculty and stalf are in the United
Sttes on a visitor or student visa and they perform some task
for a school or department for which the institution wishes (o
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compensite them. As with other procedural issues in immigra-
tion, the key for deans or chairs is to recognize that the proce-
dures involved with obtuining the necessary status for interna-
tional faculty and staff are complex and that people with the
expertise to mvigate the various procedures involved are
usually available on campus.

Conduct and Misconduct on the Job: Navigating

The Employment Relationship

Academic freedom

“Academic freedom is a well-established tradition in American
higher education. vet its metes and bounds ace far from pre-
cise” (Newman 1993, p. 289). Individuals, institutions, and
courts often ascribe different meanings to the concept. In
theory. academic freedom applies to individual faculty mem-
bers und students as well as to institutions, but the courts
have not expressly recognized the ditferences between aca-
demic freedom as applied to individual faculty and individual
institutions and the concept of academic freedom for students
is much less developed than that for faculty and institutions
{Doughtrey 1991). The bases of academic freedom are in the
German concepts of febrfreibeit Qeaching freedonn, lernfivi-
heitearning freedom), and fieiheit der wessenscheft (aca-
demic self-government) (Dougherey 1991; Kaplin and Lee
1993 Olswang and Fantel 19800, The socieral rationale for
acacdemic freedom is preserving and encouraging the robust
exchange of ideas within a community of scholars (Doughtrey
1991: Smolla 19901,

Under the 1940 AAUP Statement ol Principles. academic
freedom for faeulty is the ability to pursue teaching and rve-
search goals—no matter how controversial—and to enjoy the
same right 1o free expression as others in society without fear
of negative emplovment consequencees (Dhoughtrey 1991:
Newnuin 1995; Olivas 1993: Olswanyg 1988: Van Alstyne
19933 Academic freedom protects not only faculty from their
own institutions, governing boards, government agencies, and
legishatures, but dlso institutions from government interference
(Newnun 19933 Morcover, feulty appointment is inmaterial
o acudemic freedom. Under the 1940 AAUP stitement, pro-
hationary faculty have the same right to academic tfreedony as
do tenured faculty (Doughtrey 1091 Kaplin and Lee 1995,

Definitions of academic freedom are both professional-—
the one articuliated by the AATP==and legal—the one cen-




The protessional side of academic freedom is often a question
of contract law. It either is incorporated into faculty contracts
directly, through stated institutional policy. or is implied
through an institution’s academic custom and uszge (Lovely
1991). At private institutions, contract kaw is essentially the
limit of the protection of academic freedom. Similarly, aca-
demic freedont is based on contract in religious settings s
result of concerns about the Estublishment Clause and the
Free Bxercise Clwuse. Religious institutions are expressly ex-
cluded from the AAUP'S 1940 Statement, hased on the argu-
ment that the production of knowledge or its dissemination in
print and in classrooms often refers 1o doctrinal authoritye
(Raplin and Lee 1993).

At public universities and colleges, academic freedony is
linked with constitutional principles. In Sweezy o New
Hampshire (1957), the TS, Supreme Court indicated that
academic freedom s a particularly cherished Fiest Amend-
ment right Qliers 1995; Lovely 19910, Nevertheless, counts
have not specificaliy held that a distinet right to academic
freedony exists (Olswang and Fintel 1980), As in Sweezy.
statements emphasizing the importance of free inquiry to
free society are often in dicta. (Dicta are writings in 2 judi-
cial o on that are not necessarily a basis of the decision
and thu. re not binding as legal precedent.) The famous
and expansive statement by Justice Frankfurter in Seeeezptin
support of academic freedom as necessary to a “free society”
is in a concurring opinien tan opinion agreeing with the
decision of the majority. but for ditferent reasons), Frank-
furter portrayed academic freedom at the university as four
essential freedomis: “to determine for itself on academic
grounds who may each, what may be taaght, how it shall
be taught, and who may be admitted to study™ (Doughtrey
199 1), Thus, academic freedon is recognized by the courts
but does not have the status of @ conerete constitutional
principle. Finally, at public institutions, aeademic freedom
may also be the subject of state statutes or administrative
regulations (Kaplin and Lee 19935,

Farhy academic freedony cases typically involved external
intrusions (Hiers 1995; Lovelv 19911 The 1915 AAUP Dec-
flaration of Prmciples was concermned with governing boards
and legiskutures, specifically within the contexts ol judicial
deterence tor trustees authority and the potential for intoler-

tered in the First and Fourteenth Amendments (Metzger 1993).
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ance of faculty members” exploration that challenged the
status quo (Olswang 1988). The Declaration articulated sev-
cral rights and privileges for faculty. including reappoinunent
through faculty committee. the right 1o tenure with a proba-
tionary period not 1o exceed seven years. notice of grounds
for dismissal, and a hearing before dismissal (Kaplin and Lee
1999). Later academic freedom cases generally involved insti-
tutional intrusions against individuals, In the 19-0s and 1950s,
severdl court decisions applied First Amendment principles to
determine that institutions could not terminate faculty for
membership in political organizations, could not vequire dis-
claimer oaths, and could not engage in “fishing expeditions”
to seek information related to professional associations, con-
petence, or integrity (Lovely 1091),

Different arcas of taculty life are protected differently, and
research is the most protected area. Although courts have
usually been willing to protect the integrity of research, schol-
ars have no absolute privilege when there is an appropriate
need to release rescarch data. Protection of academic freedom
for activities in the classroom is weakest, given the institu-
ton's interest in maintaining the integrity ol instructional ac-
tivities, Stll. institutions have authority over instructicnal activ-
itics (but not absolute authority ). Indeed. the TS, Supreme
Court has never spoken categorically on teaching freedom
(Metzger 1993).

Academic freedom is aiso protected for faculey in their
nonteaching and nonresearch activities, wpicidly those in-
volving expression. In addition, academics have a limited
right to outside cmplovment. provided it does not interfere
with the substantial interests of the institution (Kaplin and
Lee 1993), Discussions of nutters of public concern are pro-
tectedd, provided that the communication is not outweighed
by the interest of the institution in maintaining elfective
working relationships with constituents and with the efti-
cient provision ol education. A matter of public concern™ is
defined as something that involves the interests of more
than just i few people (Kaplin and Lee 1999, In Pickering e.
Board of Education (1968, the U.S. supreme Court held that
a school teacher could not be dismissed on the basis of
speech on an issue of public concern. absent proof that he
or she had recklesshy or knowingly made false statements
(Hiers 1993 Olswang and Fantel 19800, As a general rule,
cases like Pickering involving public emplovees exwend to
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higher education settings, even though academic freedom in
clementary and secondary school classrooms and the protec-
tion afforded to college and university rescarchers and
teachers are different (Hiers 1995: Lovely 1991).

Whether faculty activities and interests are protected is sub-
ject to a three-stage analvsis. ending at any stage where a neg-
ative answer occurs (Kaplin and Lee 1993). The fivst stage is a
determination about whether the activity is a matter of public
concern. The second stage is whether the interest of the indi-
vidual in engaging in an activity outweighs the interest of the
institution in preventing the activity. The third stage is whether
the institution would have taken adverse action against the
ficulty member even without the activity's being involved
tLovely 1991, The decision of the U.S. Supreme Court in Con-
wick v Myers (1983 could represent an emerging view siccord-
ing greater weight to the need of public emplovers o maintain
discipline and harmony in the workplace (Olivas 1993).

Like other rights derived from constitutional principles,
academic freedom is not absolute (Rilev 1993). As a general
rule, institutions can avoid judicial invalidation of their actions
in academic freedom cases if strong and dispositive grounds
exist for an action independent of maters involving academic
freedom. Administrators should consult with counsel before
taking anyv adverse personnel action in response to any form
of faculty expression (licrs 19930 1f the speech in question is
reasonably likelv to pose some imminent risk of harm to insti-
tutional operadons, institutions may reqguest that the speaker
refrain from such speech. Such a request is appropriate. how-
cver. onhv when the speech presents some reed likelihood of
actual interfesence with the academic enterprise, not simply
when the administrator disagrees with the content. Adverse
personnel actions based on expression often result in litiga-
tion, underscoring the importance of maintaining adeguate
documentation of language used by administiators in dealing
with these sinations and the ahility to demonstrate actual
interference with institutional operations.

Performance evaluations, post-tenire

review. and comparable worth

Performance evaluatons serve several functions, including the
legal function of providing a record that can be used to sup-
port positive personnel actions, such as promotion ad in-
Ccreidses incompensation, as well as negativ e actions, such as
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demotion, discipline, or termination (Benedict and Smith 1992:
Carkeek et al, 1988). Evaluations should be conducted accord-
ing to a common set of criteria, which should be written,
clear. specific, and objective. They should also be relevant to
ditfere: -+ ves of employees and applied to them consistently
(Copei. . and Murry 1996). Neither the criteria themselves
nor the manner in which they are applied may discriminate
against any employee or group of employees (Craver 1990).
To minimize legal exposure in the context of pertor-
nuInce reviews:

¢ Evaluations should be limited to the duties and responsi-
hilitics of the given position. Factors such as lifestyle,
religious practices, and other non-job-related conduct are
not appropriate subjects for the evaluation. In addition.
all aspects of the position should be included in the eval-
uation. For example, if service is listed as an evaluatory
category for fuculty, an evaluation that fails to give credit
for service is deficient.

e Ebvaluations should relate to current actions. Recent contri-
butions should not obscure an overall fack of achieve-
ment, just as past achievement should not cause the eval-
uator to overlook inadequate recent accomplishments
(Copeland and Murry 19906).

e Evaluations should be conducted by academic administra-
tors trained in the basics of personnel evaluation who
understand the fundamentals of employment discrimina-
tion law as well as institutional, schoolwide, and depart-
mental criteria (Copeland and Murry 19906; Sarchet 1993).

¢ Itis important to prepare a formal report for cach em-
ployce evaluated and to have the employee sign the re-
port to signify that he or she reviewed it Employees ac-
cess to their own personnel file may be guaranteed by
state statute (Sarchet 1995). 1t is critical. however, that
personnel reports remain confidential. They should be
circulated only on a need-to-know hasis, both to protect
the privacy of the employee and to avoid a defamation
action in case the report contains erroncous negative in-
formation. Reports should include an account of strengths
and weaknesses, suggestions for correcting weaknesses
and w time frame for effecting them, and specific and valid

reasons for any adverse recommendations.,
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An cffective and objective appeal process should be avail-
able. Under the principle of comity, courts will usually
require that a person bringing @ complaint exhaust il
administrative remedies before applving to a court for
relief. Courts will, however, aceept cases before all ad-
ministrative procedures are exhausted if available admin-
istrative remedies are inadequate.

Although reviews of probationan fuculty o determine their
congruity with standards required for tenure are tvpically man-
datory. tenured faculty typically are not evaduated (Burg 1995:
Olswang und Fantel 1980). At institutions that have devel-
oped 4 svstem for post-tenure review, perfornunce criteria cur-
rently used in tenure decisions should be applied to tenured
faculty being reviewed. providing credit for teaching, rescarch,
and service activities within the context of institution- and
department-specific standards (Craver 1990). As with any eval-
uation. criteria may not discriminate (Copeland and Murny
19901, Even it the criteria seem neutral, if performance evalua-
tions of older faculty are consistently below those of younger
faculty, the potential exists for a successtul disparate impact
case under the ADEA (Craver 19900,

Moreover, any termination resulting from a series of negi-
tive post-tenure reviews would have to provide process con-
sistent with any for-cause dismissal of a tenured faculty mem-
ber (Copeland and Murny 1996: Craver 1990: Olswung and
Fantel 1980; Sarchet 19933, And although courts display the
traditional deference to academic decision nuking in the
context of performance evaluations, judges are more likely o
uphold a dismissal if it is the product of a system ot evalua-
tion linked with regular faculty development. as opposed to
A sunmative, sanctions-based approach (Burg 1993 Cope-
land and Murry 19963,

Finally, gender-based wage discrimination is a potential
issue in higher education (Luna 1990, Under the theory of
disparate treatment. a0 single plaintitt or class of plaintiffs
would demonstrate comparable worth—cequal pay for equal
work—using statistical evidenee tLuna 1990,

Employee misconduct
Institutions and individuals may be held liable tor several
i pos of misbehinvior that can occur i adepartment or
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school. One area of potential liability is sexual harassment,
which is a violation of Title VII as well as the laws in many
states that mav provide even greater protection (Allen 19953:
Reller 1988). Title 1IX may also be applicable in sexual ha-
russment cases, particularly for students who bring actions
(Keller 1988: Roth 1994),

Sexual harussment is defined under Titde VI as unwel-
come sexual advances. requests for sexual fivors, or other
verbul or physical conduct of a sexual nature. provided one
ol three circumstiances is present:

Submission to the conduct is made a condition of em-
plovment. cither explicitly or implicithy:

Submission to or rejection of the conduct is used as the
basis for decisions about emplovment: or

The conduct has the purpose or etfect of substantially in-
terfering with performance of work or of creating an in-
timidating. hostile, or offensive envitonment (R Adler and
Peirce 1993: Allen 19935: Carkeek et al. 1988: Carroll 1993:
Perry 1993 Radford 199-4),

Thus. the courts recognize two different forms of sexual
latrassment: quid pro qureo tenplovment conditioned on sub-
mission) and bostife work enciromment (Alken 1993: Ciesla
199-1: Floerchinger 1995: Reller 1988: Larson 1992: NMartell
and Sullivin 1994 Perry 1993: Roth 199-0. Finallv. sexual
harassment is not gender-specific, as both men and women
can be the wrget of die harasser.

The issue in sexual harassment cases is not whether the
conduct is consensual or voluntary. but whether it is unwel-
come. Even il a target appears to be in a consensual relation-
ship. it may be unwelcome and thus sexual harassment (R,
Adler and Peiree 1993: Allen 1995; Larson 1992; Maitell and
sullivan 199+ Radford 1991 Roth 199 1), In other words, a
relationship that appears consensual may not actually be so it
it is unwanted by the target of sexual harassment. The often
difficult question of whether conduct is actuadly unwelcome
is o question of Fact to be deiermined by the court hased on
the evidence presented by hoth sides (Radlord 1994,

The courts examine conduct from the perspeciive of a
reisonable person in the same or similar circumstances s
the subject of the harassment (R Adler and Peirce 1993
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Allen 1995: Carroll 1993: Ciesla 1994 Leland 1994 Martell
and Sullivan 1994 Perry 1993: Radford 1994: Roth 199+4). In
sexual harassment cases involving women. a serious risk
exists that women who are offended or intimidated by sexist
conduct will be deemed “unrcasonable™ according to pre-
vailing male standards. In other words, o pervasive under-
stunding often exists within organizations and institutions
that sexual harassment is a harmless amusement to which
women overreact and about which they lack a sense of hu-
mor. Thus, in sexual haragsment cases involving women, the
appropriate and applicable standard is that of a reasonable
woman (R, Adler and Peirce 1993: Leland 199+).

Instirutions are liable in a sexual harassment-based fawsuit
i their employees or agents knew or should have known of
the offense (Allen 1995: Elza 1993: Perrv 1993: Roth 1994),
tawsuits may be brought under a tort theory. such as battery.
assault, infliction of emotional distress, defantion, or false
imprisonment, or as a wrongful termination (Allen 1993).

Institutions are legally obligated to investigate complaints
of sexual harassment promptly and take appropriate disciphi-
nary action when necessay (Carkeek et al. 1988). Therefore,
it is critical that institutions establish concrete policies on
sexual harassment, increase awareness of the issue across
the university community through effective dissemination of
information. and encourage academic administrators to en-
torce the rules defined. Most institutions have @ specific pol-
icy on sexual harassment. Some have different policies and
procedures for students and emplovees. Some institutions
incorporate sexual harassment complaints into existing
gricvance procedures, and some have established sepurate
processes (Carkeek et al 1988). Whatever form they take.
well-crafted policies and procedures include means for the
infornuil resolution of complaints, as well as due process
protections for both parties when informal resolution is not
feasible or fails (Carkeek et al. 1988: Carroll 1993).
Formal procedures should:

¢ Be wilored to the institutional environment:

» Identify caompus members who fall under the policy:

e Delineate the nature and range of discipline:

« Describe prohihited conduct. including clear definitions
and examples of sexual harassment:
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Outline procedures to file complaints;

Designate the office to receive complaints;

Provide for confidentiality to the fullest extent possible: and
Establish time frames for actions (Allen 1993; Carroll 1993;
Ciesla 1994).

Procedures typically include a deadline—usually of approxi-
mately 180 days—within which complaints can be filed
(Carkeek et al. 1988; Carroil 1993; Ciesla 1994).

Questions may uarise over who should investigae @ com-
plaint. The answer often depends on the nature and extent
of the allegations. The only constant is that the investigator
or investigators—whether academic administrators, human
resource personnel. or an attorney—must be both impartial
and familiar with institutional policy and procedure (Alien
1995). Issues refevant to an investigation might include:

Identifving the harassing behavior and where it occurred:
Ascertaining the response of the subject. the presence of
any witnesses, whether the conduct was part of a pattern,
and what could have heen done to stop the behavior: and
Determining how the situation could be resolved (Allen
1995; Carkeck et al. [988: Oh 1992).

Sexual harassment policies are usually attentive w issues of
confidentiadity. hoth refated to filing compliints and resolving,
them (CGiesla 1994, Although it is not alwiays possible to main-
tain confidentiality, given the nature of certain offenses (Allen
1993), it is prudent to guariantee agadinst retadiation on the
husis of @ sexual harassment complaint (Cieslia 199-4). Under
all circumstances, administrators and others involved in com-
plaints should maintain complete written records of all inter-
views, investigations, and determinations (Allen 1993). Abhove
all, academic administrators should not treuat complaints as
necessarily unfounded or [rivolous. They should investigate,
document, and resolve nutters whenever knowledge or alle-
gations of harassment arise and should do so as promptly as
possible (Allen 1993), Some cases—such as offensive cartoons
or nude photogriaphs posted within offlices or classrooms—do
not require an investigation hefore actions can and should e
titken to halt the conduct (Allen 19951,

in the context of cmployment, sexual harassment @ilso
tikes several forms:




¢ Quid pro quo harassment might involve a supervisor's
asking an emplovee to have sex with him or her in ex-
change for a promotion. Moreover. the preferential treat-
ment of subordinates who consent to sexual requests is a
form of harassment toward the co-workers who do not
tAllen 1993: Larson 1992: Radford 199-+; Roth 199-4).
Public displays of nude or seminude pinups, and demeian-
ing or offensive photographs. carioons, and graffiti in the
workplace are examples of sexual harassment in a hostile
environment (Allen 1995 Carrol! 1993: Lurson 1992). The
same is true of imposing sexually provocative or sugges-
tive dress codes on emiplovees. Tn addition. observing the
harassment of others can also constitute sexual harassment
relative to the observer. The harassment can be so offen-
sive, demedning, or disruptive as to constitute a hostile
work environment. even if it is not specifically directed at
the observer (Allen 1993). Similarly, retaliation against an
emplovee for exercising his or her right to stop sexual
harassment is prohibited.
Verbul hurassment—stating that o person is not equipped
to do a certain job on the busis of his or her gender—is
sexual harassment. as are repeated sexist. demeaning, or
derogatory jokes or comments. unwelcome comments on
appearance, and the habitual use of patronizing or de-
meaning terms (such as “sweetie” or “habe™ (allen 1995).
The same is true of such behaviors as leering or ogling
{(Allen 1995,
Physically blocking access to a work area or physically
preventing passage through corridors, when the conduct
is dirceted at someone based on gender. constitutes ha-
riussment. The most egregious forms of battery and as-
sauli—as well as rape and stalking—may be both sexual
harassment and violations of criminad fuw (Allen 1995),
One form of tarassment is repeatedly asking a co-worker
on dates after expressed or implicd denials, provided the
pervasiveness of the request interferes with the ability of
a reasonable person to do his or her job. A single request
for a date made in a usual manner and context is not sex-
wil harassment just because it oceurs in the workplice,
however. A single or isolated event of this tvpe is rarelv
considered severe or pervasive enough to constitute sex-
ual harassment (Allen 1993; Larson 1992: Radtord 199 1),
U ndder the decisions of the U S0 Supreme Court in Heerres
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. Forklift Systems (1980) and Meritor Savings Bank o,
Vinson (1980). sex-based harassment must be sufficiently
severe and pervasive (o alter the conditions of the work
environment and create a hostile environment (Martell
and Sullivan 1994).

The bottom line is that voluntary participation in sexual or
other uacts does not mean they do not constitute sexual ha-
rassment, because ditferences in power often muke it diffi-
cult to say "no” (Allen 1995). The standard is rather that a
reasonable wonman or man in the place of the trget would
feel pressured.

Sometimes issues of sexual harassment arise in the con-
text of consensual relationships between faculiv and stu-
dents (Allen 1995; Keller 1988). When students complain of
sexual harassment involving faculty as teachers or advisers,
harassmient often becemes linked with core academic val-
ues, such as academic freedom, free association, tree ex-
pression, and privacy, and thus can become especially
tricky. Some institutions also have specific policies that for-
hid consensual amorous relationships between faculty and
students (Keller 1988). Quid pro quo cases—as with ex-
changing sex for grudes—are more straighttorvard than less
direct forms of sexual harassment. such ws unwanted or
inappropriate attentiop directed toward a student (Perry
1993). Inuppropriate attention may tuke several seemingly
innocuous forms—invitations to lunch, personal comments
on papers, personal notes. personal gifts. Indeed., these less
direct cases of harassment are often framed as “special™ at-
tention to a special” student within the context of regutar
academic life (Allen 1993, What is constant is that the stu-
dent may feel pressure 1o accept, given the power of the
professor over the student’s academic progress. Whether or
not the swdent consents to the relationship. directty or indi-
rectly. is not the issue. The issue is whether a reasonable
person in the place of the student would feel pressured.

Further, other indirect torms of sexual harassment occur at
universitics and colleges—Ileering or staring at students on
canmipus, using crude or inappropriate language relative o
students injokes or comments in class, comnienting that a
student of a panicular gender should not be studying a par-
ticular discipline. Uasolicited and unwanted touching. includ-
ing hugging or pats on the shoulder, can also constitute sex-




val harassment of a more direct form and may aiso amount
to the tort of battery (Allen 1995).

Academic administrators addressing complaints from em-
ployees or students must balance academic vadition with
the prevention of sexual harassment. For example, in inves-
tigating and disciplining tenured faculty members, academic
administrators must respect the procedural and legal rights
associated with tenure. At the saine time, the failure to rea-
sonably investigate and discipline offenders in a timely way
can result in litigation and liability (Allen 1995: Carroll 1993;
Larson 1992).

Thus, the existence of a sexual harassment policy alone is
not sufficient to insulate an institution from liabilicy i it fails to
properly invoke that procedure (Martell and Sullivan 199+4).
Morcover, institutions will be held liable for the failure 1o
have an effective policy. Regardless of whether a policy exists
or it is effective, if the institution knew or should have known
about the harassmeni—cither by employees or nonemploy-
ces—liability may result from the failure to take effective ac-
tion to stop it (Allen 1993; Ciesla 1994 Roth 1994). iy aldi-
tion, an academic administrator, as supervisor, may alsc be
held liable for failing 1o investigate a complaint or allowing a
known condition to persist (Allen 1993 Perry 1993). Thus, not
only the person accused of the harassment can be held liable.
but also the institution and administrators who failed to act.

Internal sanctions or remedies resulting from complaints
of sexual harassment wypically vane with the severity of the
act. Penalties might range from exacting a promise not 1o
commit the offensive act again, giving.a written or verbal
wirning. or requiring a private or public apotogy. They
might also involve transter, reassignment of duties, withhold-
ing ol pay increases, suspension, demotion, and dismissal.
Some form of nundatory counseling may also be included
(Carkeek et ad, 1988: Carroll 1993 Elza 1993). Liability may
be found under diserimination laws, tort tws, or even crimi-
nal Lows in egregious cases. Remedies in civil ciases may
include compensatory damages, attorneys’ fees and court
costs, and punitive damages (Allen 1993 Ciesta 1994 Larson
199.2: Roth 1994,

In the end, preventing sexuatl harassment iy best be
achiceved by raising the subject publicly and frequently to
sensitize all conceerned 1o the issuce (Carroll T993: Roth 199 +).
It is also essential to develop appropriate sanctions that mem-

In the end,
preventing
sexual
barassment
may best be
achieved by
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the issue.
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bers of the university community know will be enforced.
Deuns and chairs should express their strong disapproval of
hehaviors and practices that may be reasonably construed as
sexual harassment (Roth 1994).

Deans and chairs must sometimes address forms of mis-
conduct by emplovees other than sexual harassment. such as
violations of the criminal law, Generally, the standard for
dismissing empioyees for alleged misconduct is whether
“good cause™ exists (Hirschfeld 1995). In other words, to ter-
minate an individual for alleged misconduct. the employer
must make a good faith determination that sufficient cause
exists based on reasonable grounds (Hirschfeld 1995). The
kev point in a good-cause determination is often whether the
criminal misconduct has a direct nexus to the employment
relationship. as with cases involving theft of university prop-
erty or assaults while on duty. These cases illustrate grounds
tor immediate dismissal (Flustoles 1993). More difficult cases
are those that involve criminal conduct oft duty and oft cam-
pus where the connection to employment is less clear. Simi-
barly, lesser criminal matters may not merit dismissal but may
instead be cause for discipline,

In any event, it is criticat that academic administrators
ensure due process requirements are met whenever consid-
ering discipline or dismissal (Hustoles 1993). Due process
requirements vary according to the case but generally re-
quire some notice of charges and some opportunity to be
heard by an impartial decision maker (Hustoles 1999).

Finallv. actions based on misconduct by employees may
involve the school or department in formal gricvance proce-
dures. These procedures exist on most campuses to allow
emplovees to bring complaints; they are generally contained
in institutional rules and regulations or collective buargaining
agreements (Estey 1980). Grievance processes are credible
only when they protect employees from reprisals and in-
volve a decision maker perceived by all to be impartial (Car-
keek ctal 1988). Procedures usually involve a series of
steps, beginning with documentation of the specific com-
plaint and expected reliel and continuing through some sort
of investigation and resolution. Grievance procedures typi-
cally include time limits for cach step and provisions to ¢n-
sure confidentiality. Policies often exclude certain individu-
als Hor example, student employeesy or certain subjects
Gsuch as benefits or salary). Some processes allow for em-




ployces to be represented before the panel by thied party
Carkeew et al. 19880 samit 1993).

Defamation

Another area of potentiad misconduct in the context of em-
ployment is defamation. Successful defamation claims allow
plaintiffs 1o recover damages for false statements that cause
harm to their reputations (Bazluke 1996: Travnor 1990). De-
faunatory statements are either libet (recorded defamation) or
slander Gspoken defanmution) (Bazluke 1990). Individuals can
be held tiable for defamation when they neet four stundards:

The statement at the basis of the clim must be false;
some sort of publication—dissemination of the informa-
tion—must have been made to an identified third person:
The publication must cause some injury. however nomi-
nal. to the person making the claim; and

The falsehood must be attributable 1o some faualt by the
individual who publishes the allegedly defamatory informa-
tion (Bazluke 1996; Kaplin and Lee 1995 E. smith 1989).

Even if these stanckards apply, a defense o o defamation
action hased on privilege may be used. For instance, state-
ments niade in the proper discharge ol a legal duty, as well as
those nade in the context of o legislative or judicial proceed-
ing. are the subject of an absolute privilege. even though they
may be made with knowing or reckless disregard for the truth
Ciraynor 1990, A qualified privilege exists between persons
who have o common interest in the subject matter of the ex-
pression at issue, s with communication between two people
in the context of an organization (Bazluke 1990, The quali-
fied privilege is often invoked in defamation actions in higher
cducation stemming from performance evaluations, termina-
tions for cause, and relerences for employment. In the case of
emplovment evaluations, courts generalty will apphy the quali-
fied privitege only il

¢ ‘The evaluation was written by the appropriate institu-
tional official;

e The disputed coninunication wis relevint to the craploy-
ment issues reviewed: and

e The official conveyed the evahution only to those with
legiinunte interest in it (Bazluke 19900,
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The standard for what constitutes defamation is different for
different twpes of plaintiffs. in the case of a public fgure, the
person accused of defamation must show actual malice. Public
figures are individuals who have achieved fame or notoriety.,
including those in elected or appointed public office (Bazluke
1996). For a private figure, the standard is negligence by the
person making the statement (Traynor 1990). No specific rules
designate who is a public figure and who is 2 private figure.
but a substantial body of case law on the issue is instructive, 1t
seems clear that 2 university chancellor or college president
will he held to be a public igure. For other academic adminis-
trators, including deans and chairs, the standard is less clear.
sometimes courts have applied the public figure doctrine and
sometimes not (Baziuke 1990). Recoveny in defamation cases
depends on several factors and may include both compen-
satony damages Tor actual losses and punitive damages to
punish the defendant and deter similar conduct.

Finally, academic administrators should take precautions
against defamation (Bazluke 1996). Regarding personnel
files, emplovers shouled:

e Maintain documents that wre self-substantiating, or readily
subject o verification:

e Limit access 1o files to those with an objectively sustiain-
able “need to know™: and

¢ Disclose documents according to a policy developed in
consultation with counsel.

in the area of cmployment references, academic administra-
tors should exercise care that references:

e Come from the appropriate official, particularly one who
has not had a histony ol interpersonal conflict with the
subject of the relerence:

e Include only statements that are true and can be verified:

e Avoid gratuitous, subjective evaluations of character or
personality: and

Are copicd for files and maintined to ensure confidentiadiny.

Dismissal and Retirement of Faculty and Staff
Provisions for the dismissal of facutty are usualy contained
in institutions” rufes and regulations, As vrule, instittitions
can dismiss ferored faculty under onlv iw o sets of civeum-




stances. The first occurs when adequate cause exists bused
on one of four grounds: incompetence. immorality, neglect
of duty. or insubordination (Copeland and Murry 1996: Kap-
lin and Lee 1993). The second s s a result of program re-
ductions in the context of a bona fide financial exigency.
Nontennred faculty can generally be dismissed provided
the dismissal is not based on some impermissible ground,
such as discrimination or retaliation for asserting some right
guaranteed by faw (Kruft 1996: Olswang and Fantel 1980).
The traditional legal principie in settings outside wenure is that
an employment contrict is of indefinite term and terminable
at the will of either party. With the erosion over time of the
at-will concept. however. legal challenges by dismissed staff
and noatenured faculty are increasingly decided within the
framework of adequate cause (Hustoles and Doerr 1983-51).

Dismissal of tenuved faculty: For cause

and financial exigency

In Bocrd of Regents v, Roth C1972) and Perry o Sindernicom
(1972) the US. Supremie Court distinguished between the
rights afforded faculiy members who do have tenure and
those who do not. treating nonreappoinument of erm facuhty
differently from termination of tenured faculty for cause in
termis of the due process rights afforded cach group
(Copeland and Murry 1990; Olswang and Fantel 1980). Never-
theless, something like tenure may be implied by certain
ivpes of emploviment relationships, as in Sindernenin, where
reasonithle expectations of continued emaploviment constitute
a propeny interest. In these “de facto™ tenure cases. institu-
tons are responsible for providing adequate protection of the
right to continued employment through appropriate due
process (Olswang and Fantel 19800,

When property and liberty interests are at issue—as in the
case of the dismissal of a tenured fuculty member—proce-
dural due process requirements are heightened. These proce-
dural due process protections ensure that tenured Faculty are
not dismissed as punishment for the exercise of unpopulkar
intellectual pursuits protected by academic freedon (Olswang
and Fantel 19803 In Roth and Siudernrcnne, the Count held
that procedural saleguards are required when institutional
poticy and practice support a clim of entittement to @ posi-
ton and when the dismissal has the potential o serioushy
dannrge the reputation of the fuculty member and cause a
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stigmi with an impact on future emplovment (Kruft 1996). In
cases where dismissed faculty suffer a sufficient loss of repu-
tation. the dismissal amounts to a1 loss of liberty.

When sufficient issues of liberty and property are con-
nected with a dismissal., due process protections typically
require adequate notice and a full adjudicatorny hearing,
usually with the right to counsel and before o tribunal that is
both impartial and has academic expertise. In practice, the
hearing is frequently before a faculiy cornmittee that makes
findings of fact and recommendations o the institution’s
president ind bourd (Odeliugh 1973). Adequate notice re-
quires explanation of the dismissal in sutficienty full detail
to enable the faculty member to identify any error that may
exist. Notice should also identify potential witnesses and the
nature of their westimony (Olswiang and Fantel 19801, Finally,
public institutions may be subject to state statutes or wdmin-
istrative regulations regarding due process, while private
institutions are conumonty subject only to contract Liw,

Nevertheless, the decisions in Roth and Sinderniainie veit-
erate the general reluctance of courts to substitute their judg-
ment for administrative decisions made within established
rules or according to the terms ol contracts at educational
instittitions (Olswang and Fantel 1980, Indeed, no general
definition exists of whar adequate cause is in the context of
the dismissal of i tenured faculty member, The AAUP has
chosen o defer o individual institutions, and courts have
been reluctant to establish a definition in deterence 1o the
protessional judgment of academic administrators and fac-
ulty committees (8. Brooks 199%) Institutional standards
here must be especiably clear, however,

Although anv dehinition of the adequate cause required for
dismissal must be clear, it need not anticipate or delineae all
tpes of conduct. Institutions need only make every effort in
their policies and procedures o include definitions thit will
be impaortant in the adiudication of any kier disputes iarising
from the dismissat (Kaplin and Lee 1995), Further, at public
institutions, standiards must avoid vagueness under the Four-
weenth Amendment and overbeeadth under the First Amend-
mient. Finally, stindads must allow for adequate interpreta-
ton of the contiact wt both public and privine institutions.

The Cissic misconduct that iimounts o adeguite cause is
some combination of incompetence, immorality, neglect of
dhaty, and insubordination. These standards are difficult o
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define, much less substantiate through evidence. In addition.
given the justification of academic freedom for tenure—as
well as the contractual basis of the tenure relationship be-
tween faculty members and institutions—removing tenured
faculty members is inherently difficult. But without arduous
standards for dismissal, tenure would be a hollow protection
for faculty (B. Brooks 1993).

The determination of adequaie cause can be made only by
the academic peers of the faculty member in question in light
of the general customs of both the particular institution and the
academic community as a whole (B, Brooks 1995). In the con-
sideration of incompetence, @ two-part process is suggested for
determining whether termination proceedings should be
brought against a tenured faculty member (B, Brooks 1993).
First, the tenured faculty member must exhibit a manitest in-
ability or unwillingness to contribute to the dissemination or
advancement of knowledge through cffective weaching, re-
search, or service. A complete failure in one of these areas is
required. In teaching. lor instance. @ faculty member might
habitualty be absent fronm class, enmiploy unaceeptable testing
practices. prepare and deliver disorganized and irrelevant
lectures, not stay current in teaching techniques and the sub-
stance of a discipline. and fail to make requirements for the
course clear to students (3. Brooks 1993; McGee 1993). Thus,
incompetence may be linked with neglect of duty as well as
with insubordination and perhaps even immorality. Second.
the inability or unwillingness must be apparent for @ fong
cenough period that improvement is unlikely. In addition, un-
less the faculty member's inadequacy or indifference is so
cgregious that rehabilitation through professional develop-
ment is improbable or impractical. institutions must attempt
remedial measures, When that step cleardy fails, then institat-
ing the dismissal of the tenured faculty member can become
the appropriate recourse.

Cases of insubordination and immorality Gilso known as
“moral turpitude™ usually are more straightforward. Courts
have defined insubordination as the Filure to follow reason-
able requests of administrative personnet (3. Brooks 19950,
Moral wirpitude is commonly exemplificd by the professor
who niakes improper sexual advances towsand o student (3.
Brooks 1993; McGee 1993) Tt may abso involve dishonesty.
such as research fraud or misrepresentation of credentiads, or
even extreme vulgarity CMeGee 19930
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Given the substantial contractual and legal protection that
tenure affords, it is important to remember that the miscon-
duct at issue must bhe extreme. insubordination and immo-
rality are adequite cause to dismiss a tenured faculty mem-
her only if the determination by the institution of adequate
cause on these grounds is divorced from issues of academic
freedom. Manifest insubordination is adequate cause be-
cause of its potential to disrupt the academic environment,
just as making inappropriate sexual advunces toward stu-
dents is potentially destructive to the learning environment.

When institutions dismiss tenured faculty as a result of
reduction or climination of programs. they must clearly
demonstrate that a bona fide financial exigeney exists. One
cout defined financial exigency as a demonstrably bona fide
and imminent financial crisis that threatens the viability of an
institution or program that cannot be adequately afleviated by
means other than a reduction in the employment foree (Dixon,
Lynch, and Swem 19877, Only in such circumstances can an
institution exercise the authority implicd under academic cus-
tom and usage to close programs and terminate faculty, in-
cluding tenured faculty (Kaplin and Lee 1995: MceGee 1993).

As with for-cause dismissals. the hurden of proof is on
the emplover (Dixon. Lynch. and Swem 1987), Inquirny by
the courts will focus on the process the institution used to
determine the existence of the financial exigencey and on the
stindards used 1o determine the need for reductions 1o cer-
tain programs and the decision to involve faculty members
(Hloupt 1992: Olswang and Fantel 1980). In making these
decisions, institutions must neither dismiss all nontenured
faculty before terminating any tenured faculiv nor base dedi-
sions solely on seniority. But they must:

Identity the acudemic needs of the progrum or programs
identified Tor reduction, and of the institution as a whole:
Consider all alternatives to termination of faculty:

Protect advances resulting from affirmative action pro-
arams; and

Recognize Tegal prohibitions against age discrimination
(hixon, Lynch and Swem 19870 Houpd 1992 Olswang
[DLRRE

Both public and private institutions can emirate wenuared
faculty upon proof of financial exigeney, even it ecmplovment
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contracts are silent on the issue (Olswang and Fantel 1980).
The dismissal cannot serve as a pretext for dismissing faculty
for reasons other than financial exigeney. however, and it can-
not be used as a means to subvent academic freedom (Olswang
1983). In other words, the termination must be fostered by ne-
cessity and made in good faith. Dismissals cannot be arbitrary
or capricious (Houpt 1992: Dixon. Lynch. and Swem 1987).

Dismissals premised on institutional necessite are inher-
ently less personal in their impact than dismissals premised
on cause, so liberty is less a factor in the due process equa-
tion. The property interest in tenure renyiins significant,
however, and institutions must afford substantial due pro-
cess protection to tenured faculty identified for dismissal
resulting from financial exigencey.,

Finally, at institutions where AAUP rules have been incor-
porated. dismissed tenured faculy typically have the right o
appeal the decision. In the case of a state law or institutionl
palicy. faculty also commonly have the right to be placed in
another suitable unit or have the institution pay to retrain
them. Not all instintions, however, have incorporated AAUP
rules or are subject o state law.

Dismissal of staff and nontenured facully

The raditional employment refationship between institutions
and staft and nontenured faculty is emplovment-at-will (Car-
keek etal. 1988: Mekenna and Cunco 19954, 1993b). Chal-
fenges to wrongftul discharge, however. are increasingly
framed in terms of adequate cause. as the at-will rule has
croded somewhat (ustoles and Doere 1983-8-4). Plaintitfs
have challenged the emploviment-at-will doctrine using both
contract theories and tort theories, arguing enforceable con-
tractual expectations have been ereated by

Spoken and written assurances, promises, and statemenis
made by supervisors;

Written policy statements in personnel handbooks and
other sources: and

Institution:td customs and practices (Finnie and Finnie
1993: TTustoles and Doerr 19838 1 Moekenna and Cunco
19950, 199)3h),

Institutions have Titde defense against claims founded in
custont and practice. such as arguments that fongevity or
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service or general practices in higher education forbid termi-
nation on the grounds of fairness, because no actual agree-
ment exists between employee and emplover (McKenna and
Cuneo 19932, 1995b). Certain express provisions also sug-
gest adequate cause requirements in written contracts and
other writings, as well as in documents that may be incorpo-
rated into the contract (Finnie and Finnie 1993).

To minimize or avoid contract-hased wrongful dismissal
actions, {nstitutions are advised to take several precautions
in personnel matters:

Deans and chairs. and those under their supervision. should
avoid making any statemeni that implies in any way the
formation of a permanent contractual relationship (. Dufty
1995: McKenna and Cuneo 1995a, 1995b). These statements
might include oral assurances of job security during an
employment interview or ambiguous letters sent to employ-
ces to improve morile (McKenna and Cuneo 19954, 1995b).
Contracts should avoid mandatory provisions. such as
sshall,” “will.™ or “fair,” and instead include more permis-
sive language unless the institution is confident of the
ahility of its supervisors 1o follow the policies und condi-
tions stated to the letter. Similarly, contractual provisions
should be written in plain fanguage, avoid complicated or
unrealistic procedures and requirements. and be reviewed
periodically hy counsel (1. Dutty 19930

Disclaimers in employment applications and personnei
handbooks underscoring the at-will nature of the employ-
ment are advisable, although a disclaimer does not guar-
antee at-will status (D, Duffy 19935: McKenna and Cunco
1995, 1995b). The same is true of having emplovees sign
a document expressly acknowledging their at-will status,
or integration clauses that indicate that the entire emplov-
ment contract is contained in a document, or set of docu-
ments, and employees cannot rely on representations 1o
the contrary (1. Dufly 1995). .

Other techniques—such as probationary periods for new
cmployvees or policies requiring a review of dismissal de-
cisions by other administrators trained in employment
lnw—have also proved uselul to institutions (Carkeck ot
al. 1988; Finnie and Finnice 1993: McKenna and Cunceo
19934, 1995Db). 1t has been suggested, hewever, that some
courts have construed the probationary period as imply-




ing that employees can be fired only for cause after the
probationary period (D. Duffy 19935). Involving outplace-
ment consultants early in the termination process is also
aavisable (Finnie and Finnie 1993).

Supervisors should document all employment actions. but
it is important not 1o overdocument the file of one ¢em-
ployee compared with others. Files should never be al-
tered (McKenna and Cuneo 19952, 1995h).

In addition to contract-based theories, several tort theo-
ries also challenge the traditional at-will rule. Despite the
increasing popularity of allegations of wrongful discharge
based on tort theories, however. proving the stringent ele-
ments involved has proved difficult for plaintiffs (Flustoles
and Doerr 19838+ McKenna and Cuneo 19931, 1993h).

In abusive or retaliatory discharge cases (also known as
constructive discharge), plaintiffs allege that the institution
forced their resignation through abusive behavior directed
toward them. In other words, working conditions are made
so difficult or unpleasant that a reasonable person would
feel compelled to resign (Finnie and Finnie 1993 Hustoles
and Doerr 1983-84: McKenna and Cuneo 1993a, 1993b).
Interference with business or contract relations actions
alleges that the institution induces a breach of the em-
plovment contract by the emplovee through some wrong-
ful act (Hustoles and Doerr [983-81),

Negligent or intentional infliction of ecmotional distress in-
volves outrageous or extreme behavior directed toward an
emplovee and results in severe emotional distress (Hustoles
and Docerr 1983-81: Mckenna and Cunco 19934, 19930).

In cases claiming negligent performance of a contractual
obligation, the institution fails to meet a duty of ordinary
care in performing a contractual obligation toward an
cployee (for example, an employer negligently con-
ducts an annual emplovment evaluation) (Tustoles and
Doert 1983-84; Mckenna and Cunco 1993a, 1993Db).
some dismissed employees have brought defanmition
actions, alleging that the reasons stated for the discharge
are fualse (Finnie and Finnie 1993 Mekennia and Cunco
19054, 1095h)

In actions founded on the theory of the emplover's neghi-
gence in hiving, training, retention, and entrustment, ¢m-
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Under the
1986
Amend-
ments to the
ADEA, insti-
tutions may
no longer
compel the
mandatory
retiremeni
of employ-
ees at a cer-
tain age.

plovers are liable if they fail to exercise ordinan care in
these activities (McKenna and Cuneo 19954, 1995b). Ex-
amples of an emplover's negligence include failure to
investigate the background of a prospective emplovee,
failure 1o hire individuals who are competent and quali-
fied for a job. or fraudulent misrepresentation of the insti-
tution and what it will ofter 1o the emplovee (McKenna
and Cuneo 199352, 1995b).

Courts have also carved exceptions 1o the general
emplovinent-at-will rule to combat certain tvpes of behavior
by emiplovers. The exceptions are employers” behaviors that
are protected by the at-will doctrine but are contrary (o
public policy. Examples include emplovees who refuse to
engage in illegal acts, those who insist on performing a duty
required by statuie. or those who are whistle biowers (Fin-
nic and Finnie 1993: McKenna and Cuneo 19951, 1995b),
Certain tederal siatutory exceptions also apply to the at-will
doctrine. including the National Labor Relations Act, Titde VI
of the 196+ Civid Rights Act. and the ADEA (Finnie and
Finnie 1993: MeRenna and Cunco 1995a, 1993b), and laws in
several states have also addressed the at-will doctrine (Finnie
and Finnie 1993), Finally, workers compensation issues niy
b conncected with dismissals connected with workers™ in-
juries, and deans and chairs should seck appropriate counsel
(Steadman 19891,

The actud process of erminating an individual emplovee
is shown below (see Finnie and Finnie 1993, which also
offers several practical suggestions applicable to deans and
chairs). Overall. the dean or chair should do evervthing pos-
sible to ensure that the decision is made. announced, and
implemented in good taith and on reasonable terms,

¢ The dean or chair should form a commitice of key per-
sonnel—including the immediate supervisor, the overall
supervisor, arepresentative of the executive officers of
the institution, and a human relations ofticer, all well
versed in emplovment nv—to review the decision 1o
terminale an emplovee,

e [Upon reaching consensus in the comntittee and obtirinmg
the appropriate administrative approval, the dean or chair,
accompanicd by the supervisors, should nonly the dis-

misseddt emplovee. St shoudd be assigned o tell co-
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workers about the event as it is happening. usher the
dismissed emplovee from the meeting, and handle internal
and external communications with or about the termi-
nated statt member.

Courts generally recognize two valid reasons for o tor-
cause dismissal. Academic administrators should frame
any termination as (1) unaceeptable performance. con-
duct. or record (manifested in the failure (o meet specitied
standirds of performance or commission or omission of
specified actsy: or (2) institutional necessity (evidenced by
the exercise of institutional judgment in good taith by the
emplover), A general statement of the rationale should
accompany the fetter memorializing the termination, deliv-
cred at the termination mecting.

Decisions to terminate an emplovee should be carefully
documented. tf performance. conduct. or record is the
reason underhving the dismissal, the written record should
show specific performance standards, measurement of the
emplovee against the standards, demonstrated failure 1o
mect the standards. and opportunity and deadlines to mect
the standards accompanied by written communications
with the emplovee. It institutional necessity is the reason,
the institutional changes that brought about the decision
should be documented in good faith. Academic administra-
tors, however, should tike care not 1o go bevond needed
and reasonable evidence necessany to make a case.

Deans and chairs involved in termination actions should
assume that the decision will be reviewed fater in an ad-
versarial setting. [nstitutions are likelv to prevail in court if
a reasonable person would regard the action as consistent
with due diligence. good Gith, fair dealing. and institu-
tional necessity, and within the spirit and leter of the ki

Mandatory retirement and early
retivement incentive packages

Under the 1980 Amendments to the ADEA. institutions may no

fonger compel the mandatory retirement of emplovees at a
certain age (Craver 1990, 1L is permissible 1o offer carly retire-
ment incentive packages, provided they are stricty voluntary

for emiplovees and do not disfavor emplovees because of their

age (Craver 1990: Loren 1992 stith and Rohiburn 19920, Pack-
ages cannot constitute a diminution of benefits, alfect other-
wise i ailable benefits, or othenwise distinvar the older worker

It is permis-
sible to
offer early
retirement
incentive
packages,
provided
they are
strictly vol-
untary for
employees
and do not
disfavor
employees
because of
their age.
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(Swan 1992). Incentive plans may incorporite a maximum
eligible age. but employers usually offer employvees who ex-
ceed the age o one-time window of opportunity to participate
(Craver 1990 Loren 1992: Swan 1992), Reserving the incentive
for those whose retirement serves the economic goals of the
institution is also permissible (Loren 1992; Swun 1992).

In short, early retirement incentive packages must
conform with the requirements under the ADEA that
employment-related decisions—hiring, promotion, rewards,
punishments, working conditions, saliv, bencfits. termina-
tion—cannot be based on age or age-hased stereotypes
(Swan 1992). Older employees may challenge policies or
decisions on the basis of disparate treatment theony (age-
based criteria) or disparate impact theory (neutral criteria
that adversely affect a disproportionate number of older
workers) (Craver 1990). Typically included within disparate
treatment are attempts by emplovers to make 2ge a bona
Ade occupational category and thus exempt under the ADEA
(Craver 1990). The preferred approach is to use reasonabie
factors other than age o differentiate between and among
workers (Craver 1990).




STUDENTS IN THE ACADEMIC SETTING

Courts increasingly decide cases involving students using
implied contract theories, having generally moved from the
traditional doctrine of in loco parentis. Institutions are no
longer necessarily assumied 1o have a parental-type relation-
ship with students. Students are viewed as consumers who
have reasonable expectations of institutions in the areas of
programs and services. In addition, although the traditional
deference to academic deci.on making persists, courts are
ever more willing to intervene in campus disciplinan actions
involving both academic matters and disciplinary matters.
Typically, the key question in both academic and disciplin-
ary concerns is due process: How much notice and how
much process is a student entitled to in a given situation?

Other issues concerning students in the academic setting
involve adimissions, students” records. free expression, and
negligence. Although courts continue to afford broad discre-
tion to academic administrators in the area of admissions,
institutions will be beld in violation of the antidiscrimination
laws and Equal Protection Clause when they act ina dis-
criminatory manner. including in the emerging area of dis-
abilities. Immigration law is also @ commaon issue in admis-
sions, Deans and chairs must also be aware of legistation
that governs the confidentiality of students” records as well
as constitutional provisions that protect the right of students
to organize and express themselves. Finally, negligence-
hased institutional fiability for students is a critical concern
for academic administrators.

Contract, Consumerism, and Citizenship

The refationship benween students and institutions has
changed dramatically: over the past three decades, and the
cowrts have plaved a significaint role in the evolution (Cooper
and Lancaster 1995: Kaplin and Lee 1995: Long 1985; Reidhuar
1083: Withon 1992). Courts traditionally viewed the relation-
ship between students and institutions as one where institu-
tions were Lirgely in control. Although they have sometimes
intervened in disputes betw een students and institutions, only
in recent vears by s courts heard such aases in farge numbers
(3. Cole 1991 Gregory 1991: Jennings 1981: Nordin 1981,
The Lew increasinglyv views students as consumers with expec-
tations of institutions for the aceeptable provision of programs
andd performance of services bised on an implicd contract

CAL Smiith sid Fossey 1995) Courts have come Lo recognize
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higher education as less of a privilege and more of a necessity
(Hammond 1978).

The long-standing doctrine of in loco parentis—in which
the institution is charged with the rights. dudes. and respon-
sibilities of parents in supervising students—essentiatly had
been the relationship between the student and the institu-
tion until recently (Burling 1991: Jackson 1991: Long 1985).
Perhaps the genesis of the change was the campus unrest
that accompanied the protest movements of the 1960s. Not
only were rights 1o expression and assembly at issue, bu
cquestions also arose about the relationship between students
and institutions (Gregory 1991 Juckson 1991: Reidhaar 1985
Walton 1992). )

The US. Supreme Court's rejection of in loco parentis in
Lovon . Alabamea State Board of Education (1961 marked
the beginning of the movement away from the doctrine (3.
“ole and Lewis 1993; Kaplin and Lee 1993; Price and Andes
1990: Reidhiar 1983). Through a combination of social
chuange. legislation, and other court decisions in the veuars
following Dixon, students came to be viewed more as adults
(Gregony 1991: Walton 1992). For instance, states passed legis-
lation fowering the age of majority. and the Twentv-sixth
Amendment to the U.S. Constitution allowed citizens between
the ages of 18 and 21 the right to vote (Hammond 1978).

The resulting velationship between students and institutions
with the decline of in loco parentis is contractual in nature
(Barr 1990:; Cherry and Geary 1992: B, Cole 1991: Jackson
1991: Jennings 1981: Schweitzer 1992: Zirkel and Hugel 1989).
Students are now considered consumers of higher education.
as opposed 1o wards of institutions (Davenport 1985 1lam-
mond 1978: Nordin 1981: M. Smith and Fossey 19930 In
essence, when the student registers and pavs taition, he or
she enters into a contract with the institution, Usually, an
actual signed agreement between the sides detiiling all of the
stipulations is not in effect, so much of the contractual rela-
tonship is implied (Davenport 1983: Milany and Marshall
1987 Nordin 1981

Nevertheless, as with other implicd contracts, courts have
cimbraced the logic that an agreement exists between the
stdes. Students agree 1o follow an institution’s rules and
regulations, which are stated in the college catilog, student
handbook, or other written decumenis outlining academic
progriams and institutional policies. 1 students fuil to abide




by the institution’s standards and rules, the institution can
penalize them, including suspension or dismissal.

On the other hand, in exchange for the student's tuition,
the institution implicitly assents to provide the academic pro-
grams and support services students need to reach their edu-
cational goals (Kaplin and Lee 1995: Nordin 1981: Schweitzer
1992). 1f institutions fail 1o provide the stated—and thus prom-
ised—programs and services, the student mav request chan-
ges or sever the relationship with the institution (S, Brown
and Cannon 1993). Swdents may tike their complaints be-
fore courts to compel performance of these implied con-
tracts (Davenport 1985).

Contracts between students and institutions have a long
tradition in higher education for service functions, such as
fnancial aid, housing. and {ood service. These types of con-
tractual relationships were traditionally one-sided in favor of
the institution. protecting the university or college hut af-
fording the student litde recourse when disputes arose. What
hus changed is that all relationships between students and
institutions—scervices provided by the institution as well as
acidemic programs—are now understood within the contest
of contract theory. Contract theory affords students consider-
able protection through informal and formal processes tor
resolving disputes related 1o academic programs. including
acess 1o court in more extreme cases (8. Brown and Can-
non 1993, Although the traditional judiciai deference to
academic decdisions persists, courts are increasinghy willing 1o
hear cases involving students, and students have brought a
variety of successful actions against institutions (S, Brown
and Cannon 1993; Bunting 1990; Cherny and Geary 1992
Davenport 1983; Reidhaar 1985; Schwcitzer 1992).

It is important 1o remember that contractual protections
extend to institutions and students alike. In addition. con-
trzct theory is applicd in much the sime way at public and
private universities and colleges (Bunting 1990: E. Cole 1994
Hammond 1978; Jennings 1981 Schweitzer 1992). Both
tvpes of instittions provide educational programs and ser-
vices in exclimge for the pivment from students and thus
are held 1o the terms of the contract into which they enter
with students (E. Cole 199 1 Hammond 1978; Milam and
Marshall 1987: Nardin 1981,

It is thus imperztive that universitios and colleges—includ-
ing deans and chairs—keep their promises. Stipulations in
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school or department catalogs. handbooks, and brochures can
be read as implied contracts with students and have the status
of any other contract. Regular audits of these materials are
essential to ensure that institutions, schools, and departments
are actually doing what they say they are doing. Audits
should also ensure that institutions, schools, and departments
truly want students to comply with all that is written (Daven-
port 1985). Stundards, representations, and information musi
be clear and consistent. and reflect the institution’s missions
and values (Cherry and Geary 1992). In addition, all staff must
be apprised of their roles in the contractual relationship be-
tween student and institution. Their promises, both written
and spoken, can be viewed as part of a contract with students
(Bunting 1990: Davenport 1985: Zirkel and Hugel 1989).

All institutions must break promises and alter programs
and policies under certain circumstances. In general, courts
have sided with institutions when revisions have been
deemed reasonable and necessary and students have alleged
a hreach of contract as a result of the changes (Barr 1996;
Davenport 1985: Kaplin and Lee 1995). Nevertheless, institu-
tions should attempt to provide alternatives that will cause
the least amount of hardship for students when they make
changes. Courts have sometimes found in favor of students
when programs have lost acereditation or been terminated
for other reasons (Nordin 1981). Institutions are obligated to
maintain standards and continue programs. 11 continuation
ol a program is impaossible or impractical. institutions must
arrange for students o transfer to related programs with the
least disruption possible. They are also well advised 1o pro-
vide as much notice as possible to students.

In addition, institutions ¢can minimize the likelihood of
later legal action related to the closing of a program by in-
serting disclaimers in the documents they produce and dlis-
seminate (Bunting 1990; Tanner 1978), But disclaimers will
work only when institutions make changes that are essential
to their educational mission, arrange tansfers to alternative
programs for affected students, and publicize the changes
well in advance to the extent possible (Cherry and Geary
1992; Nordin 1981,

students not only have contractual rights celative o insti-
itions but also have an arey of rights and protections un-
der constitutions and statutes. Although the 1.8, Constitution
does not specificlly address education, it has heen elear




since the decision in Divon that students are citizens and do
not shed their basic constitutional freedoms when they enter
the academy (Kaplin and Lee 1995 Mager 1978: Milam and
Marshall 1987 Price and Andes 1990). Public institutions are
state entities and are legally bound o follow federal and
state constitutiona! provisions, Although private colleges are
not subject to the dictates of the U.S. Constitution, rights
paralleling constitutional rights—particularly in the area ot
due process—have often been incorporated into institutional
rules and regulations (Barr 1996: Cooper and Lancaster
1993). In addition, many state and federal statutes apply to
public and private institutions alike (Barr 1996).

Courts have been increasingly more willing to suspend
their traditional deference to decisions in higier education
when constitutional issues are involved {Walton 1992). Indeed,
a range of constitutional rights—expression, association, reli-
gion, equul protection. due process—have been prominent in
litigation involving college and university students (Kaplin and
Lee 1993). Cowuts are increasingly less willing to automatically
support decisions by institutions made in the “hest interests”
of the student, particularly when these decisions may have
interfered with the student’s constitutionally protected rights
(£, Greenleal 1978: Gregony 1991: Jackson 1991 Long 1985:
Reidhaarr 1983: Wahton 1992). Accordingly. as in the context of
contract theory and educitional constmerism, deans and
chairs are well advised o review school and departmentl
policies and regulations to ensure that they do not abridge
students” constitutional and other hasic rights.

Misconduct and Discipline

Courts have traditionally avoided intervention in campus disci-
plinary matters involving academic issues but have long been
more willing to hear coneerns involving students” behavior
(lackson 1991: Long 1983 Mawdsley 1980: Nordin 1981 Reid-
haar 1985; Swem 1987) Courts reniin more likely to defer 1o
the dedisions ol academic administeators on purely academic
matters—admissions, grades, reconinendations, program re-
quirements. degrees—choosing not to substitute their judgment
tor that ol the experts. provided no evidence suggests that the
institution’s decisions are arbitrany or capricious (3. Cole 1991:
B. Cole and Lewis 1993 Zickel and Hugel 1989, In other
words, il acidemic administrators follow their own rales, the
courts are likely to uphold their academic judgments,

Courts have
traditionally
avoided in-
tervention
in campus
disciplinary
matters
involving
academiic
issues but
bave long
been more
willing to
bear
concerns
involving
students’
bebavior.
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stll. courts are more inclined to hear academic issues
than thev once were, particularlv when issues of discrimina-
tion or due progess are involved (E. Cole 199+ Mawdsley
1986: Milam and Marshall 1987 Nordin 1981: Price and
Andes 1990: Swenson 1993). In addition. contract theory has
provided students with an alternative wav 1o challenge aca-
demic decistons in several twpes of situations (Jennings
1981, For instance, students have suecessfully argued thae

e Courses or programs did notimect representations made
in catdogs (Jennings 1981 Nordin 1981
Curricula failed 1o adhere to stated institutional or exter-
nal standards (Davenport 1985 and
They graduated without the knowledge or certification
necessary for their chosen careers (S, Brown and Cannon
1993,

In maters of behavior, courts are more comfortable mak-
ing determinations of innocence and guilt. which s, afier all,
what they do dadly in a multitude of contexts (Finaldi [993:
Kaplin and Lee 1995: Mawdsley 19862 Schweitzer 1992:
swenson 1993) In higher education, however, the line be-
tween when wrongdoing s academic or hehavioral is some-
times difficult to locate, Certain tvpes of academic dishon-
esty—plagiarism, cheating. misrepresentation—may be
classified as cither OVawdsley 1980). Generally, institutional
custom determines whether such misconducet is punished in
the academic contest or within a behavioral framework,
Because the courts have ordinarily continued to see aca-
demic dishonesty s a disciplinaey issue, universities and
colleges should probably follow that approach.

Disciplinary action is usudly the result of an aleged vioka-
tion of some instituton:! rc'e or regulation, In many cases,
these rules and regulations are stated in college materiuls, but
they sre sometimes bused in the institution's unwritten cus-
toms and traditions, The kev principle that counts have ap-
plicd in this arcat is that students must have aceess 1o sources
of applicable institttional policies and stndards, and these
sources must be clear sind understandable (Raplin and Lee
1995). The principle suggests tat rules and regulations—ceven
when ingrained in the institution’s long-standing custonis—
should be written whenever possible, most kely in catalogs
and handbooks (B, Cole and Lewis 19930,
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Even when rules and regulations are written, they will
not survive legal chatlenge as the basis of a disciplinary
action when:

¢ They are so vague or broad that they can be interpreted
in muany ways (Cherry and Geary 1992):

e They are contradictory within an institution or unit;

e They are extraneous to institutional missions: and

e They are inconsistent with external Lows, rules, and regu-
fations.

In the later case. the institution must take special care to
comply with directives that come with government grants
and contracts (Cherry and Geary 1992: Davenport 1985:
Reidhaar 1983).

Not only must instititional rutes and regulations that apply
te students be disseminated and clear but academic adminis-
trators must also enforce them consistently and fairly. As a
general rule, courts are particululy atuned to situations in-
volving the arbitrarny or capricious application of institutional
rules and are inclined to decide for students in such situations
Ovilam and Marshall 19872 Nordin 1981), Similarly, rarely
cenforced rules are inherenty suspect when they are unveiled
in a given disciplinan case (Milam and Marsaall 1987). In
short. deans and chairs need to be consistent in apphving and
enforeing institutional or unit rules and regulations.,

Perhaps the greatest area of potential uncertainty and
difficulty in disciplinany actions is due process. Students draw
due process rights from institutional rules and regulations at
public and private universitios and colleges, as well as from
the judicial decisions that serve as legal precedent (B, Cole
199-1), Institutions” failure 0 adhere 1o their own rules can
give rise o contract-hased actions by students (Cherry and
Geary 1992). At public institutions, a set of constitutional due
process standards and principles apply (Cherry and Geary

1992; Kaplin and Lee 1993; Schweitzer 1992), The hasis of
constitutional due process requirements is the presence of a
propeny interest in something. for example, the threat 1o
career opportunitios arising from a disciplinan action that
calls into question the award of certification or a degree (E.
Cole 199 1: Milam and Marshalb 1987). While the decision in
Regents of the Uidrersily of Michigean v Feeing C1983) under-
scored judicial deference to academic decisions, it also pro-
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vided a rationale for the involvement of courts in academic
matiers when a property interest is involved (B, Cole and
Lewis 1993: Milam and Marshall 1987: Schweitzer 1992).

It is generally clear that students are entitled to some notice
of the charges against them and some opportunity to present
their side of the story (3. Cole and Lewis 1993: . Cole 1994
Long 1983). The recurring question in cases involving the dis-
cipline of students is how much notice and process are due in
a given situation. In other words, what level of procedure is
appropriate to adequately protect the rights of the accused
student and concurrentiy satishy a court in the case of legal
challenge by the student? Although the amount of notice and
hearing due a student in a disciplinan mater is determined
case by case, some general principles of due process apply:

All retevant informaton underving a disciplinary mauer
should be made available to the accused student so that he
or she has an appropriate opportunity to respond to any
charges and question any facts posed by the institution,
Proceedings need not resemble atrial, but they should be
conducted in a manner that allows the accused student
the opportunity to be heard and to challenge any ol the
ntormation in a hearing.

Legal counsel are permitted only in maore serious matters,
such as suspension or dismissal (Mawdsley 19800, When
present. counsel are limited to serving as advisers to stu-

dents. Counsel cannot question witnesses or present

defense.

Courts are inclined to favor an available and meaningful
appeat process for students in disciplinary maters Oinwds-
feyv 1osm,

In oy disciplinary case, academic administrators should
avaid making false strements that cause harm to the su-
dent's reputition and possibly lead to a defumation action
(Bazluke 1990). Anonymous compliaints should be avoided.
andd charges should proceed only when they are subject 10
substantiation and documentation (Bazluke 1990). And no-
tice of charges should heissucd onas limited a basis as
possible, To academic matters, courts will generally recog-
nize a quetlified privitege for statements made in the proper
context, as with Frealty evaluations of students” work in
class: but no blinker privilege exists.




Finally, to avoud difficulties with due process, academic
administrators should do everything possible 10 ensure that
students understand academic performance criteria in both
classrooms and programs. In addition. courts are less likely
to interfere with academic evaluations when parallel stan-
dards are applied to all students (B. Cole and Lewis 1993;
Price and Andes 19900, Tt is also prudent to notify students
of academic deficiencies that might lead to suspension or
dismissal when the difficulties first become apparent.

Just as they do with other institutional and unit rules and
regulations, academic administrators should regularly review
all evaluative standards—grading practices. admission stan-
dards, certification requirements. degree qualifications—to
ensure that they conform with contractual and constitutionil
dictates (Tanner 1978: Zirkel and Hugel 19893, Accordingly.
in the regular review of disciplinary codes, academic admin-
istrators should:

e Actively determine the tvpes of mishehavior they intend
to address:

o Make explicit the tvpes of offenses that constitute imis-
conduct;

» Articulate the procedures applicable to types of situa-
tions: and

e Indicate the types of outcomes that are possible as a re-
sult of the disciplinary process (E. Cole 1994 Davenport
1985: Mawdsley 1986: Saunders 19930,

Admissions and Access

Courts continue to afford academic administrators broad
discretion in setting criteria for and making decisions about
admissions (Bunting 1990; Hammond 1978; Kaplin and Lee
1995; Tanner 1978). As in the employment arena. state and
federal discrimination statues typically apphy to public and
private institutions, particularhy when those institutions re-
ceive federal funds for certiain tvpes of functions ¢ lammond
1078). Public institutions are also subject to the Equal Pro-
tection Clause of the US, Constitution. Objective and consis-
tent decisions about adnvissions will ty pically be upheld.
provided they are not discriminatory. Moreover, courts gener-
ally favor admissions policies that contorn with the institu-
tion's educational missions and that institutions follow with-
oul miaking regular exceptions (Bunting 1990: 3. Cote 1991).
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Discrimination
The basic standard in student adimissions is the same as in
emplovment: Instituwtions may not unjustifiably discriminate on
the basis of immutable characteristics. Absent a compelling
reason, institutions may not base decisions ebout admissions
on factors such as race, gender, age. disability, religion, or
citizenship (B. Cole 1991: Kaplin and Lee 1993). Several fed-
eral statutes, including the Civil Rights Act of 1964 and the
Educational Amendments of 1972, are available for use by
applicants in combating discrimination in admissions (Moore
and Jones 1973). The Equal Protection Clause of the Four-
teenth Amendment is also available at public institutions, In
addition, claims based on express or implied contracts apply
to both public and private instiutions (Kaplin and Lee 1993),

As with other academic decisions. the couns will overturn
admission decisions only when reasonable and nondiscrimi-
natory explanations for actions do not exist. Students muking
a constitutional claim about admissions typicall argue that
not only has equal protection been violated. but also tha
problems have arisen with due process. In a due process
case. the question of whether a property interest is at stake
becomds paramount. In cases involving admission. students
may show a liberty interest, but it is difficult to make a case
that a property interest exists. Thus, due process requirements
are often of limited use in challenges involving admissions.

In general, couns allow certain departures from the equal
protection principle that people should not be treated difter-
ently because of their membership in a particular group
when there is a very good reason to do so. In the area of
admissions, these exceptions include:

o Affirmative action policies at hoth public and private insti-
tutions:

e Policies related to religious doctrine at church-refated
institutions: and

e Private single-sex and single-ritce universities and colleges
(Reidhaar 1983).

Race-based affirnutive action programs in admissions are
an exception to the general principle of equal protection.,
justificd by the sulticiendy compelling socictal interest in rem-
cdving present eltects of past diserimination ¢Hefternan and
Bizluke 19963, Despite recent challenges o the foundation of




afftrmtive action in university and college admissions, the
decision of the ULS. Supreme Count in Regents of the Uiiversity
of California ¢, Bakke (1978) continues to be binding legal
precedent. Thus, affirmative action programs in admissions
remain permissible under the Constitution and antidiscrimina-
tion statutes. provided that tvo conditions are met.

The first condition is that the state have a compelling in-
terest at the basis of the program. The compelling interest is
usually framed as a way 1o remedy the present effects off
past discrimination. If an institution has ever discriminated.
an affirmative acton program is required 10 overcome any
present effects. Focusing merely on the institntion’s interest
in a diverse student body to justify affirmative action is an
increasingly weaker proposition.

The second condition permitting affirmative action in ad-
missions is that race cannot be the only factor in 2 dedision
about admission: it can be onhy one of several factors, At the
relatively few institutions where several prospective students
compete for seats in an entering class, several personal quali-
ties of applicants are considered in making decisions whether
or not to admit them, Race can be one of those qualities but
onlvin the same way that other nonacademic qualities—par-
ticipation in extracurricular activities, having a parent who is
an alunmus or alumna of the institution, or the ability 1o par-
tcipate in intercollegiute athletics—are considered relevant in
the decision, Thus, admissions procedures cannot insulate
minority groups from consideration in the same pool with ll
candidites. In other words, as long as institutions consider
minority applications along with all other applications—and
do not set aside places or establish quotas—affirmyative ac-
tion programs are permissible (Kaphin and Jee 1995,

Fhe U.S. Supreme Court declined to hear the appeal of
the notable decision by the U.S, Court of Appeals tor the
Fitth Circuit in Hopreoad ¢ State of Texas (19963 that over-
turned the itll-conceived aflitnative action progran at the
University of Texas Law School. The Homeood decision di-
recldy questions the precedential value ol Bekbe but is in
cftect only in the states of Texas, Louisiana, and Mississippi
(Garficld 1990: Hefternan and Baziuke 1996: 1L Ware 1996).
Similarly, the edict by the University of California Board of
Regents o effectively end alfirmative action applics only in
the University of Cilifornia svsteny. Still, whether the flop-
rocd decision iand the California Board of Regents's policy
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will have a ripple effect across higher education remains an
open question. Deans and chairs are well advised to remain
daware of changes in this fluid arca of the law,

In addition. race-bused scholarships have been challenged
under the principie of equal protection. In Podberesky .
Kirwan (1991), the court held that institutions can award
scholarships on the basis of race. provided there are particu-
larized findings of the present effects of past discrimination.,
that the scholarship program has a legitimate remedial pur-
pose, and that it is nurrowly tailored o reinedy past discrini-
nation at the institution itself (Baida 1994 Hetternan and
Baztuke 1996; L. Xare 1990). in other words, race-hased
scholarship programs should he as maodest s possible to cor-
rect clearly demonstrated racial imbalances resulting from past
discrimination. Once again, it is incumbent upon deans and
chairs to work with affirmative action oftices on their cam-
puses to ensure compliance with tederal nondiscrimination
requirements and recent court findings in this area (Butner
and Rigney 1993: Kaplin and Lee 1995: Kauliman 1990,

Another exeeption to the equal protection principle in ad-
missions is at préicate single-sex colleges. These institutions are
exempt from sex discrimination legislation Clitle 1X) bused on
the demonstrated utility of unique educational opportunities
they offer their students (Kaplin and Lee 1993). Single-sex
public institutions will run afoul of the Constitution. with the
Citadel and the Virginia Militany Tnstituee having tailed in their
attempts to justify nude-only admissions policies at public
military colleges (O'Neill 1997). These public institutions
could not provide sufficient reasons to diseriminate in admis-
sions hased on gender.

The issue of disability in student admissions is less clear.
No uota may exist regarding the number of people with
disabilities admitted: further, criteria that have a dispropor-
tonate impact on applicants with disabilities are prohibited
(Kaplin and tee 1995, Whether people with disabilities are
qualified for positions in certain programs is olten an issue,
however, A common example is in clinicul settings where
disahility might disqualify a prospective studen from per-
forming the program's requirements. For example, @ nursing
school might reject sight-impaired applicants on the bisis of
their inability to perform clinical tasks required of a practic-
ing nurse. Similarly, admissions policies based on age need




to have a rational refationship to a legitimate state purpose
to conform with constitutional standards.

Finally, antitrust issues sometime arise in admissions, though
they are unlikely to occur in a school or a department. The
decision in Golefarb v, Virginia State Bar(1975) held that an-
titrust Liaws apply to higher education. Two types of problems
can arise with antitrust issues. One is a horizontal monopoly.
in which a group of entities agree to fix the price of 2 good at
a certain level. For example, the vy League schools and MIT—
the so-called overlap group™—encountered ditficulties with
the Justice Department when they auempted to organize their
recruiting efforts to avoid bidding against cach other for stu-
dents. The other type of monopoly—the vertical monopoly-—
involves a single entity’s attemipting to corner the market on
a type of good. Although this tpe is less likely to oceur in
higher education. policies established by the NCAA (National
Collegiate Athletic Association) have been challenged based on
allegations of restraint of trade (Kaplin and Lee 1993,

Disability

Passage of the ADA in 1990 has challenged universities. col-
leges, and community colleges to revise institutional policies
and reshape the physical environment on campus. The ADA
expands earlier civil rights legistation for people with disabili-
tics—namely Section S04 of the Rehabilitation Act of 1973—
and provides a legal mechanism under which aggrieved indi-
viduals may seck relief (R, Edwards 1994 Gehring. Osfield.
and Waldd 199+ D. Ryan and McCarthy 199-). The act applies
Lo all public and private postsecondary institutions (I3, Cole
and Lewis 1993: Kaufman 199-0). Although the essential rela-
tionship betwveen institutions and students with disabilities did
not change with passage of the ADA, the act has both ex-
panded rights and heightened awareness (Raisfeld 199-).
What the ADA has done—and promises to continue to do—is
to alford access to higher education o an increasing number
of students with a wide variety of disabilities (Gehring, Os-
ficld. and Wald 199-0),

As in employmient, the ADA mandates that institutions
ke reasonable accommodations o ensure aceess for stu-
dents with disabilities who are otherwise qualified for edu-
cational programs, In meeting the fegal requirements of the
ADA, all aspects of an institution—admissions policies, eval-
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uation procedures, physical settings—must accommodate
students with disabilities wherever and whenever it is rea-
sonuable to do so (Tucker 1996: W. White 1993). In short,
institutions must ensure that policies and regulations do not
have an unreasonuable or unfair impact on students with
disabilities and that campus programs uand activities are ac-
cessible 1o the extent reasonably possible (R, Edwards 1994;
Rautman 1994: Milani 1996). Morcover. reasonable accom-
modations should not add hardship to the lives of students
with disabilities or draw unwarranted attention to the dis-
ability (Scott 1994). The goal of accommodations should be
1o mainstream students with disubilities. not segregate them
in special programs and settings (R. Edwards 1994).

The definition of “disability™ under the ADA is broad. The
act not only covers disabilities that are readily apparent—am-
bulation, hearing, and sight. for instance—but also includes
less apparént disabilities. include learning and psychological
disabilities that can often be more difficult to define, Learning
disabilities generally refer to disorders that produce ditticul-
ties for students in listening. reasoning, or speaking. as well
as in nathematics and reading (Brinckerhoft and McGuire
199-4: McCusker 199353, A psychological disability is defined
as i persisient emotional or mental illness or psychological
or psvchiatric disorder that impairs educational, social. or
vocation:d functoning (], Dufty 199-). Courts are continuing
to refine the definition of “reasonable accommodation™ and
o craft appropriate protections for students with learning
and psychological disubilities (R. Edwards 1991 Kaplin and
Lee 199%). Breakthroughs in understanding developmental
issues involving students with disabilities promise to further
cencourage the expansion of aceess and opportunity (Sere-
brini. Gordon, and Mann 199+ Tucker 1990).

Perhaps the aspect of the ADA and reasonable accomimo-
dation that has received the most awention on caumpns and
clsewhere is the requirement that buildings and other facili-
tics be maodified o ensure reasonable aceess. Hf the cost of
maodification makes the requirement unreasonable, institu-
tions cin seek other solutions to make buildings accessible,
hut any nujor renovaton projects or new constraction must
meet ADA codes and conditions (Kautman 199-4; Thrasher
19921, Mot all reasonable accommodation for students with
disabilities requires what is often expensive physical chinges
in the campus environment, For instance, changes in where
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events are held ro provide more accessible seating may serve
the need to accommodate students with disabilities just as
well as structural changes in the old venue.

Another aspect of reasonable accommodation for students
with disabilities is the provision of services and 1ools o al-
low students with disabilities to better navigate the campus
and their studies. Technological advances are providing
tools to aid students with a wide range of disabilities (Harris,
Horn. and McCarthy 199+ Kaufman 1994). Offices to serve
the needs of students with disabilities generally coordinate
these efforts on most camipuses (). Brown 19943,

Concerns about disabled students™ being a drain on insti-
wationa) resources and disruptive to tive educational environ-
ment are typically overstated. White some students with dis-
abititics may need some accommodation to participate in
nutinstream educational opportunities, the accommaodation
need not be disruptive on campus or in classrooms. Univer-
sities, colleges, and community colleges should address
intentional or malicious disruption of institwtional life by
students with disabilities through established disciplinary
svstems, provided the processes are the same as for all stu-
dents and the disciplinany action focuses on behaviors, not
disabilities. Institutions cannot discipline students simply

because of enwotional or physical disorders. Instead. part of
the philosophy behind the ADA and similar legislation is to
treat students with disabilities like other students o the ex-
tent possible (K Cole 199-4).

Finally, institations may require that students verify their
disability when they request an accommodation, but they
shoukd take particular care to address the mater confiden-
talhy and sensitvely (Milani 1996: W White [993) More-
over, universities and colleges should establish grievance
procedures for students who allege that appropriate accoms-
modations are not being made. Such procedures diminish
e likelihood ol subsequent litigation.

Institutions have established offices and developed policies
generally 1o ensure compliance with the ADA. Schools and
departments should work closehy with campus experts on
such issues in navigating questions about students with dis-
abilitics. Deans and chairs shoul ™ also consult offices on cam-
pus that work with students with disabitities to review their
policies and operations and nuiike sure they conform with
legal neindates and institutional policies (Rothstein 1990, Stalt
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development programs should also address issues involving
students with disabilities (Rothstein 199-1).

Immigration and international studenis
Three percent of all students enrolled at institutions of higher
education in the United States are citizens of other countries
(Chronicle of Higher Education, Almanac 1996). The percent-
age of international students on campus has increased in
recent vears and promises to continue to expand in the fu-
ture. A complex series of statutes and regulations enforced
primarily by the INS and the U.S. Deparrment of State regu-
late the conditions under which foreign nationals may enter
the United States and remain in the country (Kaplin and Lee
1995). Most. but not all, international students are in the
United States on a temporary basis to pursue their educa-
tional goals. These students are within a special INS classifi-
cation: special INS classifications also apply to the families of
international students when they accompany the student. In
acldition, certain INS rules cover employment, travel, and
academic progress. Generally, international students must be
enrolled full dme and be making satisfacton: progress 1oward
their degree or certificate. They may not work off campus
unifess it is a direct part of their academic program. Most
international students may work on camipus, however.

Foreign nationals seeking enrolliment at colleges and uni-
versities in the United States must secure priov approval
from un institution that is centihed by the INS 1o receive
international students, 1t is the institution that determines
whether international students mect criteria for admission,
but students must first demonstrate a proficiency in English
and adequate financial resources o cover expenses (Levitov
1992). Once approved, the institution sends INS Form |-
20A8 1o the student, which the student then uses to gain
release from his or her country of origin and admittance to
the United States and the institution that issued the (orm.
Each country has its own set of rules and regulations regard-
ing study abroad, but Form 1-20A13 is the key deviee 1o con-
nect the prospective international student and evenmal en-
rolling institinion, Onee the student is enrolled, institutions
are required o keep the INS informed of his or her aca-
demic staus Tor as long as Form 1-20A8 i effective.

Most institutions have an office devoted o international
students, which tepreally manages the bulk of the often
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complex documentation involving the relationship between
the institution and international students. All institutions
enrolling foreign nationals must name a “designated school
official” (DSO), who is charged with monitoring foreign
students” status, is the contact for the INS and other relevant
government agencies. and is responsible for ensuring that
students and the institution are complying with the immigra-
tion laws (Neuberger 1992). The INS has the authority to
prevent institutions that have failed to comply with the im-
migration laws and regulations from enrolling international
students (Levitov 1992),

Financial aid

The federal government is the source of much of the finan-
cial aid that alows swdents to finance their educations (But-
ner and Rigney 19933 Federal support comies with often
complex requirements and restrictions on who can use
funds and how they cun use them. In addition, the wadition
ol scholarship support from private benefactors has contin-
ued. Scholarships often have conditions, ranging from
student’'s scholastic achievement o membership by the stu-
dent or his or her pareats in acertain group or organizadon
favored by the donor, In contrast, government-supporied
financial aid tpically is based on the student's demonstrated
Anancial need. Thus, a complex set of rules and regulations
govern institutions in determining cligibility and making
awards (Kaplin and Lee 1995) Accordingly, academic wd-
ministrators are advised 1o consult with campus financial aid
officers when such issues arise.

Constitutional and statwtory issues also arise in the area of
student financial aid. Civil rights legistation and offirmative
action policies influence federal and st financial :iid poli-
cies and procedures, as well as conditions governing many
privaic schokarship funds (Hetternan and Bazluke 1990),
Within this context, students challenging the denial of aid or
its renewatl by institutions hay e increasinghy gone 1o court 1o
sette their differences, using these s as a basis,

Students’ Records
The Family Education Rights and Privacey Act ol 1671
(FERPA)Y (as revised in 1088 —adso known as the Buckley

Amendment—-caontrols aceess o students” records (Raplin
and Lee 1995 The act has required academic administrior

- ———— —
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to confront two key questions in the area of students’ rec-
ords: What constitutes a record as covered by the act, and
who can he afforded access to records? The act applies to
public and private institutions alike and covers both current
and former students (E. Cole 1994). In addition, the act re-
quires that cach instituion designate an official to monitor
students” records and compliance with FERPA. Moreover,
state laws on invasion of privacy have some application to
colleges and vniversities and may apply in the context of
students” records (Kaplin and Lee 19939).

The intention of the Buckley Amendment is to maintain
the confidentiality of students’ records, eliminating two types
of situations: those where students could not review and
challenge damaging and talse information in their files and
those where anvone interested in viewing a record could
oblain access to it “students have a right 1o know what
records exist, the content of these records. and their accu-
racy. Further, they have the right 1o control releases of the
information from these records™ (Bracewell 1978, p. 32).
Under the act, institutions must provide students access to
their own educational records, students may question infor-
mation in their files. and a grievance process is cvailable to
students who desire 1o make changes or deletions to their
recorcds (B, Cole 1991).

Institutions must also protect the confidentiality of stu-
dents” records. Only those administrators, faculty, and staft
with a clear "necd to know™ can have aceess to students’
records. And these individuals can have aceess only to por-
tions ol the records that pertain direcdy o legitimate educa-
tional purposes, such as student advising. auditing credits
taken, or a review of degree requirements. Institutions may
provide access 1o outsiders in only a lfew cases:

Accrediting agencies may use certain material in files for
rescarch or auditing:
Parents of students considered dependents under the
federal tax bows may hanve access o information in stu-
dents' records: and

e A court has ordered it (Van Tol 1989),

Counsclops or other staff may have personal notes on certitin
stuckents that are Kept separate from educitiomal records.
Institutions must ensure that these notes are kept confiden-
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tial and are used only in direct personal relationships with
the student (E. Cole 1994).

Given these restrictions, staff should be instructed not to
release any information about a student—even basic informa-
tion and even 1o parents—without assessing the application
of FERPA. Until someone with sufficient background in stu-
dents’ right to know and issues of confidentiality has been
consulted, all school and department personnel should err
on the side of caution by not releasing any information con-
tained in any student record to any person who does not
have a clirect, legitimate education-related purpose for ac-
cessing the record.

Expression, Organizations, and Publications

Like other constitutional protections. the First Amendment
applies only to restrictions by public institutions on pro-
tected activity by individuals and groups. First Amendment
rights are not absolute. Public institutions can impose rea-
sonable regulations on expression and assembly with regard
to the time, place, and manner of their occurrence (Jackson
1991). In other words, speech that involves a substantial
deviation from the normal activity at a particular place at a
particular time can be regulated (Raplin and Lee 1993).

In Clark v, Community for Creative Noy=-Violence (1984)
and Wemred ¢ Rock Ageinst Racisni (1989), the Supreme Court
articulated a three-part test for upholding regulations relating
1o expression proffered by public institutions. The first pat of
the test is that the regulations can make no reference to the
content of the expression. An example of an inappropriate
content-hased regulation is (o restrict speech o what is a
“wholesome nature,” as was the sitwation in Shanifoo ¢.
Mississippi State Bocrd of Trustees (1980), “There are some
exceptions to the general principle that content cannot be
regulated, however, Speech that lacks any real value—ob-
scenity. fighting words, incitement. private defamation—can
be regulated on the basis of content ¢l Cole 199+ Jackson
1991, Nevertheless, a public institution may not prohibit
speech simply because persons who hear it may be offended
b the message.

In addition, “hate specch”™—speech or acts that are not
intended o communicate ideas or information but only to
humiliate or wound through grosslyv negative assessments of
persons or groups bised on a classification protecied under
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the discrimination laws—-is not protected, but campus regu-
lations on hate speech have been difficult to craft narrowly
enough to prevent prohibiting speech involving the ex-
change of ideas that is protected under the First Amendment
(Jackson 1991: Kaplin and Lee 1995; Page and Hunnicut
199+ Riley 1993). The principle underlying regulations -
dressing hate speech is that certain ovpes of expression—
such as threats or intimidation aimed at particular individuals
or groups—take on the attributes of conduct, as opposed to
speech, and should not be protected.

The second pait of the test is that the regulations need to
be narrowly tuilored to serve a substantial governmental in-
terest. This requirement responds to the constitutional prin-
ciples that regulations must he neither overbroad nor vague.
The overbreadth principle requires that standards be sufti-
ciently narrowly tailored to avoid sweeping within their cov-
erage activities that would be constitutionally protected. The
vigueness standard requires that regulations be sufficiently
clear so that persons can understand what is required or
prohibited and conform their conduct accordingly.

The third part is that any regulagon must leave open am-
ple alternative chanues for communication. Prior restraints
on speech—decisions made by institutions in anticipation of
an event to prevent it based on fear of disruption—are distu-
vored but are not invalid if they are limited to determining
whether an activity will cause a substantial disruption. A
substantial disruption, morcover, need not be i fait accompli.
Reasonable restrictions on time, place, and manner are per-
missible. The freedom to protest is not the freedom 1o dis-
rupt. Nevertheless, institutions cannot base i restriction on
protest solely on the fear of protest (Raplin and Lee 1993).

Student organizations

As a general rule, public universities and colleges must rec-
ognize students’ First Amendment right to organize, even il
the institution disagrees with the purposes of the group
(Reidhaar 1985), Under the decision in Fealy o fames (107 2),
however, institutions may restrict the rights of students o
organize when one of three conditions occeurs:

e When student groups are not willing to adliere to reason-
able campus rules;
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When the assembly would interrupt classes or substan-
tially interfere with the opportunity of other students to
get an education:

When it would be illegal under federal, state, or local Taw
for the group to assemble.

To satisfy requirements for due process, institutions should
provide some reasonable opportunity for the student group
denied status to respond o the deniitl. In addition, once an
institution recognizes any student organization, the presump-
tion is that new organizations tormed by students will be
afforded the same rights and privileges as established ones
(Kaplin and Lee 1995).

Institutions can also restrict the use of facilities for reli-
gious activities if they are incompatible with their educational
mission. The decision in Widmar v Vincent (1981 addressed
an institutional regulation that prohibited the use of facilities
for religious worship or religious teaching. The U.S. Supreme
Court rejected the institution's argument based on the Estab-
lishment Cliause that to alfow the religious group on campus
would cause the school to be promoting celigion. Instead.
the Court adopted a free speech approach, holding that veli-
gious groups have a right o petition for the use of campus
facilities but that the institution need not:

Provide forums for religious groups not othernwise gener-
ally available to student groups:

Create o forum if one does not exist; and

Provide access to facilities that are not part of the forum.

The Widnar decision prohibits onhy content-based restric-
tions on access, not regulation of all torums or all content.
For example, i institution can prohibit content il evidence
exists Hut a religious group will dominite the open forum
(Raphin and Lee 1995, Courts will also draw adine when a
student organization has illegal activities as its chiet purpose.

The decision of the US, Supreme Court in Rosenbioger
Rector e Visitors of the Unidversity of Virginia €19951 ad-
dressed o similar set ol issues, n Rosendnopern, the institution
wis held to have vioknted the First Amendment by failing to
award Tunding 1o a student journal that served religious
purpases, agiin based on the Establishment Clause. The
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definition that the university applied to religious activities o
avoid potential problemns with the Establishment Clause—
efforts that “primarily promote or manifest a particular belief
in or ahout a deity or an ultimate reality™—was too broad.
according to the majority opinion. It would include discus-
sion of philosophers and poets. for instance. Thus, applyitg
the principle in Widmar, the Court found that the students
involved in the case had the right to form a group based on
virtually any subject they wanted and could use student
activity fees at a public institution (Morris 1990).

students also have a right 2ot to organize in some cases.
students have successfully challenged mandatory fees col-
lected by institutions and allocated to organizations or pubki-
cations that are contrary to their beliets and views, claiming
an infringement on their First Amendment rights (Gibbs
1995: Kramer 1993; Morton 19835+ Walsh 1994). As a general
rule, mandatory student activity fees are allowed only if the
group can legitimately claim that it is dedicatéd to educating
students on behalt of the university and not to achieving
political or ideological goals 10 a degree that outweighs their
cducational vatue, In other words, when o group becomes a
vehicle solely for a partic lar viewpoint, it is acceptable to
disallow mandatory activity fees (RKaplin and Lee 1993),

In short. when public institutions have attempted to sup-
press certain student organizations, they have routinely been
unsuceesstul when challenged in the courts (Liddell and
Douvanis 199-0). Technicallv, an institution’s interests in
maintaining the educational environment ace balanced with
students” rights under the First Amendment. Given the para-
mount importance of First Amendment privileges. however,
the institution must overcome @ huge presumption favoring
the right of al ¢itizens, including students, to organize and
assemble.

Private schools have more fatitude in timiting the estib-
lishment and recognition of student organizations, but they
St must exercise care inthese issues (Liddell and Douvanis
1990 I Gy Rights Codlition of Geergetown Eidversity Laie
center v, Georgetonn Uiversity (1987 )-—one ol the few as-
senthlv cises brought againsta private institution—the insti-
wation aitempted to exclude an organizution it felt violated
its religious tenets, The collective result of several separate
decisions in the matter allowed the nmivensite to avoid rec-
ognizing the group but required it to provide the organiza-
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tion with fucilities, services, and funding afforded to other
student groups (Kaplin and Lee 1993,

Student publications
Like student organizations. student publicaiions sometimes
have u direct link to academic units. Publications of a school
or department usually are associated with and funded through
student organizations, Campuswide student publications are
often supported by a student activity fee or through the stu-
dent government. Freedom of the press is the most staunchly
guarded of all First Amendiment rights. and student publica-
tions at public institutions receive full protection under the
First Amendment. Under the decision in Papish ¢ Board of
Crireitors of the University of Missouri C1973), First Amendment
protections persist even when what students write is in poor
tsie or causes i substantial outery on canpus (Kaplin and
Lee 1995: Reidhaar 19850

Courts regularly atford student publications at public inst..-
tions protections parallel to those enjoved by newspapers in
aenenal (Kaplin and Lee 1995, Thus, the courts will likely
view unfavorably any atempts by public institutions to control
or influence any student publication, just as attempts by the
governmient to limit discussion in i city newspaper would be
very unlikely o withstand a challenge based on the First
Amendment. Accordingly. an institution can eliminawe or
change funding to an institution-supported student publication
onhy for reasons wholly unrelited to the First Amendment.
some noneditorial functions of the newspaper can be regu-
fated somewhat. however, such as prohibiting diserimination
in stalfing or setting advertising policies (Raplin and Lee 19930,

Like all publications, swident publications are subject to
Law s prohibiting libel and obscenity. Morcover, any advertis-
ing cannot be filse or misleading, and it cannot propose il
legal ransactions. Thus, institutions are well advised 1o en-
courdge student publications to work with faculty or staft
addvisers, not for the parposes of control or censorship. but 1o
encourage responsible journalism. The botton line is that
control or censorship amounting to prior restraints on expres-
sion is disfav ored under the US, Constitution (Baziuke 19000,

The same First Amcendment restrictions do not apply to
privige institutions, but institutional rules and implied con-
tracul relationships with students might give rise to some
student rights in the arca ol student publications, Finally,
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institutional liability for defamation in student publications
will depend on the degree of control that the institution
exercises over the publication (Baziuke 1996).

Institutional Liability

Even with the essential abandonment of in loco parentis,
studdents continue to expect universities and colleges 10 en-
sure their satety while enrolted (Burling 1991: Jackson 1991
Kaplin and Lee 1995: Long 1985; McLean 1987; Walion
1992). The expectation is based increasingly on the contrac-
wal relationship benween students and institutions (M. Smith
and Fossey 1993). Courts have held that institutions have a
duty to students to reasonably protect them from harm.
Institutions may be liable for criminal acts committed against
students on campus. and they may be liabie for injuries sut-
iered By stedents while they are engaged in programs and
activities, on campus and off VeFeov 19020 ML Smith and
Fossey 1995 Walton 1992). Although claims involving insti-
tutional liability commonly occur in the context of student
activities, schools and departments may have some connec-
von to a liability dispute because they sponsor an activity.

Courts have often likened the duty of higher education
institutions to students in the area of liability to the landlord-
tenant relationship (Kaplin and Lee 1995: McBvoy 1992: ML
Smiith and Fossey 1995). Although landlords have o duty 1o
protect those whom they invite on their property against risk
of harm (Burling 1991), courts have steadtustly declined to
hold institutions lable for the safety of students inall situa-
tions, applving a standkird of reasonableness (Janosik 1991:
MeLean 19870 Wihon 1992: Young 1978). Courts huave predi-
cated findings of institutdional liability on whether institutions
knew or should have known about the risk of harm 1o stu-
dents (Burling 1991 Kaplin and Lee 19930 McEvov 1992;
Walton 1992). The duty owed to students is one of reason-
able care ininspecting premises to discover possible danger-
otts physical and eriminad conditions, and warning and pro-
teeting them from foreseeable dangers arising from the use
ol property (Burling 1991).

Institutional liability to injurcd students is often a question
ol the level of involvement hetween the institution and the
activity in question, with greater involvement increasmg the
likelihood of establishing o duty, In other swords, in cises
where aninstitution can demonstrate that it had nooreal in-
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fluence over the activity or surrounding that caused the harm
to the student. courts are less likely to find the institution
negligent. When institutions have a stronger connection—is
with harm caused by institutional employees or involving
campus facilities—it is more likely the courts will find an
affirmative duty to protect students against harm (Janosik
1991: Kaplin and Lee 1995).

Academic administrators should work with risk manage-
ment staff at their institution to review and minimize possi-
ble situations that could wigger claims of institutional tabitity
(Junosik 1991). Anticipating potentially dangerous situations
and making the changes possible to alleviate them protects
students and institutions alike (Bennett 1990: Burling 1991).
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REGULATION AND OVERSIGHT IN THE
SCHOOL AND THE DEPARTMENT

Several state and federal regulations influence the administra-
tion of higher education. Although most deans and chairs
have littde direct contact with certain regulaton: stututes—
federal environmental Lws, state sales taxes, or local zoning
ordinances. for instance—several other regulations have a
substantial effect on administrative decisions in units. For
example. decisions about emplovment and admissions are
greatly influenced by laws on discerimination. Understanding
other tederal legislation—particulavly rules and regulations
addressing intellectuad property. open mectings. family and
medical feave, funded research, and taxation—is equally im-
portant to the effective operation of academic units. Stimitarty,
schools and departments are typically heavily involved in
accreditation issues aftecting programs or the institution tha
are coordinated by private associations. These associtions
serve a quasi-regulatony function, and it is important that
deans and chairs know about them and how they function.

Copyrights, Trademarks, and Patent Law
The copyright laws, specifically the Copyright Act of 1970,
provide the author or originator of certain literan works and
artistic productions with the exclusive right 1o reproduce and
distribuie them for a set period of time. Protection extends to
original work in any tangible medium of expression—such as
writing., music. drana, choreography, painting. photography.
and sculpture—Dbut does not extend 1o facts or coneepts by
themselves, only when they have been collected and orya-
nized in some meaningtul wiy (Crews 1993: Hemnes, Pyle,
and McTeague 1990, Unpublished material has the same
protection as published material, Itis not necessary that nit-
terial be registered and contain a copyright notice CC™ ina
circle). Thus, users should assume that all works that could
he copyrighted are protected under the Taw (Crews 1995y,
With the decision in Basic Books v, Kinkaos Graphics Conp
CL9 1, the copyright has surfaced as anissue at colleges and
universities (Crews 1993, 1993; Kasunic 1993) The decision
hrought commercially produced coursepacks—collections of
readings taken from various journals and books and assigned
1o students by professors—squarely under the Copyrighit Act.
Under the deciston in Basic Books, the producer ol i course-
pack must obtain prior permission from the publisher of any
work that is copicd and may have to pay rovalties unless the
use mects carch ol the Tour standards that detenmine “Fair use”
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(Kasunic 1993). Xhat constitutes fair use is linked 10 the spe-
cific facts of cach sitvation and can be summarized in four
questions (Crews 1995)

o What is the prrpose and cherracter of the use? Nonprofit
cducation uses are preferred over commercial uses. In
other words, when a profit motive is attached to the pho-
tocopving, it is likely not fair use and requires permission
(E. Wagner 1991). In schools and departments at universi-
ties and colleges, the purpose and character of photo-
copying is generally educational and not for profit. An
exception is commercially produced coursepacks, as was
atissue in Basic Books. where the court found a profit
motive by commercial photocopying shops in providing
the service.

What is the nature of the copyrighted work? 1t is generally
casier to establish the fair use of a published work than
an unpublished work. Morcover, copying a factual work
is more likely to constitute fair use than copying a work
of fiction, given the presumption in the copyright law
favoring the dissemination of ideas (Hemnes, Pyle, and
MeTeague 1994: E Wagner 199D, In Basic Books, the
defendant met only this pait of the four-part test.

How substantial is the conownt of the work to be copied in
velation to the work as a whole? Copyright faws do not set
a numerical or pereentage limit. and courts have inter-
preted the standard of “substantial amount™ quite differ-
entlv. Even a small portion of a work may be deemed
substantial, however, if it constitutes a central or critical
part of the ideas of the original work (Tenmes, Pyle, and
McTeague 1994 Kasunic 1993 B Wagner 1991, Buasic
Books suggests that even a university-run photocopying
opecation engaged in the production of coursepacks
would likely not tall within fair use in most cases—partic-
ularly on the sebstantial amount standard—and would
have to get express permission to photocopy each article
or chapter used in the coursepack (Hemnes, Pyle. and
McTeague 1999 Fo Wagner 1991).

Whet offect will the nse beare on the potential market valie
of the workz \n Henper and Row Publishers v Nation
Enterprises (1983), the U.S, Supreme Court deemed mar-
ket impact the maost important factor in an analvsis of fair
use tRasunic 19933 The Court limited fair use 1o copying
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that does not materially impair the marketability of the
work being copied (Hemnes, Pyle, and McTeague 199+
E. Wagner 1991). A professor who distributes a significant
quantity of copyrighted material in class—swhich, tuken as
a whole, might constitute an anthology—should theretore
obtain copyright permission for each work.

The four factors are somewhat difficult to apply because they
are interdependent (Hemnes, Pyle. and McTeague 1994). For
instance, “market value™ is related to substantial portion™ he-
cause more substantial copying is more likely to have an ad-
verse economic effect on the copyright holder. Nevertheless.
cven under the ruling in Basic Books, including short quota-
tions from published works in a scholarly study or placing a
few copies of an article on reserve for all students in a class o
share is likely 1o be considered fair use (Crews 1993, 1995).
The showing of copyrighted videotapes may also be an
issue for school or departimental administritors, The activity is
permissible under the copyright kiws when done within the
context of teaching in a classroom at a nonprofit educational
institution and the copy of the videotape itself s lawfully
made (Hemnes. Pyvle, and McTeague 199-40). In addition, com-

puter software and standardized tests are also protected under

the copyright laws and usually require that institutions follow
conditions set out i accompanying site licenses (Crews 1995:
Lutzker and Eure 14 93-94). Although backup copics and
some modification of softwure are permissible. permission is
usually required for institutions to network softwire (Hemnes.
Pyle, and McTeague 1994).

Copyright permission is available tor many works through
a general burcau established by publishers, the Copyriglht
Clearance Center, or may be obtained through individual pub-
lishers. 1Cis important 1o obttin the needed permission, and
most commercial photocopying businesses or campus photo-
copying services will obtain the appropriate permissions for
work requested to be copicd. Plaintiffs in copyright infringe-
ment actions are entitled to actual damages and lost prolits
Gwhich are usually minimal in an academic setting) or statu-
tory damages of up to $20.000 set by the court. Intentional
infringement is punishable by statutory damages of up to
ST00.000 (Crews 1995: Hemnes, Pyvle, and McTeague 199+
Kasumie 1993 B Wagner 1991, Finally, any Eleventh Amend-
ment immunity that state institutions might once fiave had for
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infringement awsuits was eliminated by stawate in 1990 (Bur-
govie 1992).

A patent is different from a copyright. 1 is the grant from
the Us, Patent and ‘Trademark Office for a period of years
that ailows the patent holder, in exchange for the full disclo-
sure of the patented invention. o exclude others from mak-
ing, using, or selling the invention or requires them o obtain
4 license to do so (Lutzker and Bure 19930+ Patel 1995:
Stopn and Stopp 1992), Something can be patented if it em-
hodies some new idea or principle not before known and
patented. The subject of @ patent must be an actual discovery,
as distinguishabic from mere mechanical skill or knowledge.

Determining who owns the patent is an issue that often
diises at colleges and universities. Generally, in sponsored re-
setrch, the question s determined by the funding agreement.

M not. ownership is a personal property issue and is governesd

by state faw. Finally, institutions commonty tradeniark certain
synibols-—often institutional names or athletic logos but po-
tentially any word, marie. or symbol-—creating o property
right on its use, o its essence, atrademirk expresshy distin-
guishes s product, broadly defined. from those produced by
others (Lutzker and Eure 199390,

Openness and Disclosure
Openness and disclosure in the operation of public institu-
tons is encouraged through open mectings and records
laws talso called “sunshine Laws™) in all 30 states. Legislation
governing open meetings provides the right of the public 1o
attend mectings but not necessiarily 1o participate in them
(Cleveland 1987y Neardy all public instiwtions fall within the
criteria commonly applicd by open mecting acts, typically
receiving or spending public money or performing a public
function. Open meetings Liws riise several questions for
universitios colleges, and community colleges that must
comply with them, such questions are resolved differently in
vach state heaause of difterences in statutory language and
intent, as with the question ol what part of a public mceet-
ing—all discussion, some discussion, or only voting-—miast
be held in the open celeveland 1985, 1987,

fnernal statl mectings—the tvpe ol mecting generdly ap-
plicable o deins and chairs-——ae usually not covered under
open meetings legisktion, and Geulty meetings are generaliv
held to e anadogous 1o st mcetings Cleveland 1985, 187
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Chance. informul, or social gatherings iare generally not sub-
ject to the law, unless they are held in anticipation of or in
conjunction with a wwpically covered mecting (like it board of
trustees meeting) (Cleveland 1983, 1987), Finally. centain dis-
advantages often accompany the positives of openness and
disclosure at public institutions. specifically a general unwili-
ingness to conduct sensitive matiers in public, such as scarch
processes and hiring decisions (Cleveland 1987).

Other state fegiskition that focuses on openness and disclo-
sure, such as conflict-of-interest statutes and requirements that
contracts be the subject of competitive bidding, are likely of
litthe concern to school or department administrators. Some
federal legislation has similar aims. as with the requirement
that institutions regularly disclose caimpus crime statistics.
Federal and surte whisde-blower acts also encourage open-
ness and disclosure by protecting certain emiplovees from
retaliation by emplovers for exposing wrongdoing (Burling
and Matihews 1992),

Federal legislation requiring a drug-free workplace nway
also reach departiments and schools, particularly ai universi-
ties. The stawite requires applicants for federal funds to cer-
tilyv. as a precondition for the award of contracts or grants,
that they will undertake certain steps to prevent illegal drug
use in the workplace by employees who are directly en-
gaged in the federally sponsored work (L, White 1989),

Finally. occupational satety and health regulations may
involve schools and departments. The federal Occupational
safety and Health Administration is authorized to investi-
gate—with no advance warming—suspected safety hazards
and violations of its regulations for all workplace facilities
involved in interstate conmmerce—which includes practically
all colleges and universitices.

Family and Medical Leave

The Family and Medical Leave Act of 1993 requires covered
institutions to provide eligible employees up to 12 weeks of
unpatid leave during any 12-month period for:

s The birth and fest-vear care of a childs

¢ The adoption or toster placement of a child in the home
of the emiploved:

e The care of a spouse. child. or parent with i serious
health condition; and

Federal
legislation
requiring a
drug-free
workplace
may also
reach de-
partments
and schools,
particularly
at univer-
sities.
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e The serious health condition of the employee (Flygare
1993),

Covered institutions are those with more than 50 employees,
and eligible employees must have worked at the institution
for at least 12 months and for 1,250 hours during the previ-
ous vear (or about 25 hours per week on average) (Flygare
1995). Employees must give 30 days advance notice hefore
taking the lcave, if the need for the leave is foreseeable, With
some exceptions, emplovees are entitled to return to the
same or an equivalent position at the end of the leave, and
to have all benefits unconditionally reinstated. Institutions are
required to maintain any preexisting health insurance during
the leave, provided the emiplovee pays his or her share of
the premiums (Flygare 1993).

Research and Teaching
Legal issues involving rescarch and teaching are common in
higher education. One such issue is the ownership of re-
search data. As a general rule, the ownership of original re-
scarch data, in whatever form it may be expressed, resides
with the institution employing the researcher. The logic un-
derlving the rule is that “works-for-hire™—work completed
during working hours—should betong 1o the eoplover (Fish-
bein 1991; Lutzker and Bure 1993-94). The reguliations gov-
erning tederally suppotted research usually permit institutions
to retain legal tide to the das produced. In other words, insti-
ttions can patent, copyright, and ticense the data produced
in the contest of research funded by the federal government,
as well as control its dissemination and use (Fishbein 19910,
Whether graduate student research assistants have ownership
of research data is @ more open question, as the employver-
emplovee relationship is often less clear (Patel 1993),
Fraditionally, institutions permit rescarchers in their em-
ploy to copyvright for themselves scholardy articles hased on
their research data, but the ownership of the acetaat data re-
niins with the institution. [z researcher is o claim owner-
ship ol rescarch data, he or she must cliim that the work
was done outside the course of emplovinent. In doing so.
however, ine rescrcher relinguishes any right to call upon
the institution for indemnification or legal defense should the
resestrehy activities prompt investigation by the government or
private litigaton (Fishbein 19910 Further, in the arca of
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patents, most universities have established some sott of
revenue-sharing scheme between faculty investigators and
the institution (Stopp and Stopp 1992) These agreements, as
well as issues of the ownership of research, generally prompt
universities lo require regular reporting of research activity 1o
the institution (Fishbein 1991: Stopp and Stopp 1992).

A related Tegad issue is whether outsiders can foree access
to data compiled in the course of acadenic inquiry, particu-
larly in situations where the collection or analvsis of the data
is incomplete. Laws and regulitions permit the government
aceess to any data generated in the course of government-
sponsored rescarch (Fishbein 1991, Similardy, the emplov-
ment rekuionship that tvpically provides the institution with
onwnership of data usually sso includes the right 1o examine
any data, regardless of the source of funding (Fishbein 1991).
Indeed. the first step in any allegation of scientific misconduct
is [or the institution 1o ke possession of relevant research
materials o avoid any actual or perceived timpering with the
datt in anticipation of the investigation (Fishbein 1991,

In deciding whether to allow outsiders—particulardy those
in the midst of lidgation—acceess to rescarch dati, courts
have applied a “balance test™ that considers:

Probable probative value of the duata:

Need tor the duka demonstrated by the party secking i

Risk of harm to the rescarch project from prenniure dis-
closure;

Aviilability of the information elsewhere: and

The potential Tor insupportable burden to the rescarcher
(Fishhein 1901,

The premature disclosure of rescarch data could have several
detrimental consequences, inctuding disrupting the scientific
peer review process, compromising intellectuzl property inter-
ests, jeopatrdizing collaboration in rescarch between institu-
tions and industry, and chilling the ability of scientists 1o pur-
sue research ideas freely dhewis and Vincler 1994). Federal
legishtion does nor protect te interest of reseanrchers in pre-
venting access o research data, but several states have en-
acted specibic Tegishative exemptions that protect rescarch doge
uments at pubhc institations thewis and Vincler 1990, Often
these protections e part of state public records acts or e
contamed in the statutes governing public university functions.
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The

primary
Sederal
agencies
charged
with defin-
ing, investi-
gating, and
prosecuting
allegations
of scientific
misconduct
involving
Sederal
grants are
the National
Science
Foundation
and the
Office of
Resedarch
Integrity of
the National
Institutes of
Health.

A refated set of issues in research revolves around the
need 1o retain confidentiality in reporting data. A rescarcher
could be confronted with the dilemima of refusing a court
order to reveal the identity of a research subject promised
anonvaity (Douwvanis and Brown 1993). Such cases usually
turn on contriact theory, with the promise of confidentiality s
an offer. the giving of the information as the aceeptance, and
the volunteering to provide the information as the considera-
tion. The possible consequence of refusing o reveal confi-
dences is being held in contempt of court, If the researcher
complies with the court order. he or she is exposed 1o possi-
hie litigation brought by the person whose confidences are
exposed. The researcher also faces potential ethical sanctions
within the professional community. ‘The only federal legisia-
tive protection tor rescearchers against being toreed to reveal
the identities of anonvmous subjects—exeept in compelling
public interest cases—is in the arcas of drug and mental
health research (Douvanis and Brown 1993). A few states
have similar protections.

Another regulated area in research is the rules—federal
rcgul;ni(ms as well as internal rules at most institutions—
protecting animal rights and human subjects in rescarch, Care
and use committees are required by federal contracts for ve-
search involving aninuts, and prior informed consent is nec-
essary from human subjects of federally funded rescarch.

Cases of scientific misconduct also arise in the context of
research. The primary federal agencies charged with defin-
ing. investigating, and prosceuting allegations ol scientific
misconduct involving federal grants are the National Science
Foundation ¢NSEFY and (he Office of Research Integrity of the
National Institutes of Health, The NSE defines misconduct as
fubricaton, falsification, pligiarism. or retliation against
another who provides informadon about suspected miscon-
duct (Pasrish 1993). Institutions have the primasy responsi-
hility for investigating allegations ol scientific misconduct.
Possible penalties for misconduct include debarment from
receiving federal funds Tor a period of time (Pareish 1995).
The procedures for investigating and deciding cases of sci-
entific misconduct are complicated, and acidemic adminis-
trators sire well advised o seek the counsel of on-campus or
other experts in the field.

In the area ol teaching, state statutes and regulations di-
rected at ensuring proficiency in spoken English among




classroom instructors may become an issue of concern to
deans and chairs. Statutes and regulations vary by state,
some covering only teaching assistants and others covering
all instructors. In general, the laws require institutions to
ascertain proficiency in English by some diagnostic instru-
ment. with the institution required to remediate or correct
any unsatisfactory behavior (Olivas and Reves 1996). The
inherent difficulties in tegislating proficiency in a language
pose real problems on campuses (Olivas and Reyes 1996).
some who would fall within the definition of “proficiency™
under some laws, for example, might still be venv difficult to
understand because of thick aceents or soft voices. [n addi-
don. such legislation may be discriminatory on the basis of
race or national origin, under either disparate treatment or
disparate impact theory (Olivas and Reves 1996). When
language screening is done with new teachers, it would be
prudent to do it with «l/f new teachers, not simply on the
basis of an accent. immigration status, or ethnicity (Olivas
and Reyes 1990).

Taxation and Fundraising
[igher education institutions are typically exempt from fed-
eral and state xes. The traditional justification for the ox-
emption is hased on the benefits that education provides for
communities; the exemption is quid pro quo for the service
higher education provides to society. In other words, the tax
exemption is essentially a payment by the people of the sate
for the social good thut the institution brings them. Institu-
tions must stll pay social security taxes (except for students
and visa holders) and unemployment compensaton taxes,
however. In addition, scholarships and felfowships are taxed.
with the portion used for books and tuition exempt. Student
housing and compensation for teaching are also not exempt.
Another issue involving taxation—one less likely to reach
the academic unit—is the status of auxiliary services, such as
student housing or campus bookstores. The general rule.
articulated 1 ye Atlantic Coast Conference C(1993), is that an
auxiliry service is exempt from local taxation if:

o The property at issuce is owned by an educational institution:

e The owner is 4 nonprofit entity:

e The property s used for activities incident to the operi-
tion of an educational institution; and
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¢ The property is used only for educational purposes
(Kaplin and Lee 1995,

Campus housing used by presidents has been held 1o be tax
exempt, because it is often used tor university-related enter-
tminmg. The same cannot likely be said of housing Tor other
university employees, such as provosts, business vice prc.-s'i-
dents, or presidents emeriti, however, Student housing is usu-
ally exempt, but counts are mixed on whether fraternitieos and
sororities are exempt, depending upon whether they define
Greek houses as education] or soctad (Kaplin and Tee 19999,

Finally, schools and depariments wre often the recipients
of grants and gifis from outside donors, which take two basic
forms: outright gifts o cash, securitics. real property, or wn-
gible personal property: and planned gifis contained in wills,
virious types of trusts, annuities, or lile insurance. Academic
acdhministrators aecd 1o be wware of the difficulties and fimis
sometimes auendant 1o the institution's accepting outside
grants and gifts. For example, a potentially problematic gift is
an endowment for a scholarship restricted to o particular
group of students Gsay, for swohite mades only), with Tegal and
political complicitions in the context of constitutional Law
and the antidiserimination statutes likely. Another example of
A possible problem is the donation of real property with an
undisclosed but Liter discovered environmental problem, as
cnvironmental kuws hold the currene owner responsible for
problems with oxic or hazardous wiste (F. Smith 1993,

Institutions should be especially watehful when aceepting
outside gilts that are likely o offend limitations imposed by
tfocal, stte, or federal aw, or run counter o imitations im-
posed by the Tounding, controlling, or operational docu-
ments of the institution, such as its charter or byliws ol
smith 19930 Morcover, institutions should develop provi-
sions that limie gilts or granis that would:

¢ Be oo restrictive in purpose or that Ll to confornm with
the instittiion’s scademic purposes ind priorities;

o Tmpinge upon the institution’s vight 1o accept other giles
Or grants;

e Adversely adlect the academic freedom of faculty or the
rights ol students: and

o Subject the institution to adyerse publicity CF Smith jov3
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Deans and chairs should work with institutional develop-
ment statf in navigating such issues,

Accreditation

Most deans and chairs are involved in an accreditation pro-
cess during their time on the job. Accreditation is typically
through private associations that act as quasi-regulators of
higher education. An institution can s¢ek two types of ac-
creditation. Program dccreditation is granted after evaluating
particular schools or departments within an institution and is
often conducted by or in association with professional asso-
ciations, such as the American Bar Association in law. fnusti-
tutional accreditation applies to the entire institution and is
conducted by one of six regional accrediting agencies, such
as the Middle States Association of Colleges and Schools
(Prairie and Chamberlain 199:4).

The essential purposes of acereditation are to ensure and
improve the quality of programs. These ends typically are
accomplished through a two-step process. The program or
institution seeking initial accereditation or reatfirmation off
existing accreditation prepares a comprehensive self=study,
which is reviewed by a team of outside administrators and
cducators who visit the campus. The evatuation team then
submits o report and recommendations 1o the governing
board of the accrediting association, which then makes the
final decision to grant, reattiom, or deny acereditation. The
program or instituntion usually has the right to appeal any
adverse decision (Prairie and Chambertain 199-4).

Problems occur when associations deny accreditation.
The waditional judicial deference to decisions in higher edu-
cation applics in the context of accreditation. One approach
has been to challenge negative assessments under antitrust
law. but these attempts have commonly failed. Antitrust law
is sometimes found to apply o acerediting agencies, but it is
rare that a violation is found. Similarly, the courts rarely find
that constitutional standards, particularly due process, apply
to accrediting agencies. Agencies are not typically held o be
state actors, and thus the decision of the ageney is deemed
not to be that of the state but of a private entity to which
constitutional provisions do not apply (Pelesh 1993),

What gives the argument of state action any chance of
succeeding is that the federal government sometimes relies

The Acddentic Admostrator cpad the Leae

121




upon the decisions of acerediting agencies to identify institu-
tions that are cligible for participation in foederal programs
(Prairic and Chamberlain 19940, In Pasons College v, North
central Assn. of Colleges and Secondary Schools (1907) and
Marlboro Corp. 1. Assn. of hidependent Collepes and Schools
(1977, acerediting agencies were not found to be state ac-
tors, but in Marjorie Webster funior College v, Middle States
Assn. of Colleges and Secondary Schools (1969), the aceredit-
ing ageney was held 1o be a quasi-governmental actor. State
action alone dous not reverse o negative decision about
acereditations it only gives the institaton the right to argue
that a constitutionally prohibited deprivation ol liberty or
property occurred as aresult of inadequate notice and hear-
ing provided by the acerediting body. The institution still
must prove the alleged deprivation of rights. Finally,
defumation can sometimes be anissue in the context off
accreditation, but courts will likely not apply standards so
strictly that the fear of a suceesstul detamation action will
discourage the candid criticisin necessary 1o the success of
any aecrediting process (Raplin and Lee 1993).

What doces appiy to accerediting agencies is the common
law (Kaplin and Lee 1995)0 Acerediting agencies must act
fairly and follow their own rules. According to the decision
in Lensons College, Tairmmess generally involves some amount

of procedural due process. however rudimentuy. The court
in Marjorie Webster held that following rules involves rea-
sonableness, evenlhandedness. and consistency with public
policy. Appropricte measures to ensure procedural due
process in dccredition. in addition to compliance with
published procedures, should include:

Freedom from bias or contlict of interest:

Notice of charges:

The opportunity to e heard:

sulTiciently defined standards of acereditation:
Representation by counsel:

The right o cross-examinge withesses: (ol

The right to appeal (Prairie and Chamberlain 1991,

—000—

The mtersections between the Liw and the administration ol
academic prograoms and services inhigher education are




numerous and significant. Fortunately, a vast rescarch litera-
ture is available related to the legal issues that arise when
school deans and department chairs perform their many
duties. With an understanding of the sources of the law, the
roles of counsel, and the judicial process—as well as the
foundations and applications of legal doctrine in higher
educution in the arcas of employment, student affairs, and
external regulation—academic administrators can suceess-
fully navigate legal issues in the school or department.
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cmplovment-at-will doctrine, 79-81
coployment refationship. See conduct and misconduct on the job.
English proficiency laws, 119
Equal Employment Opportunity Commission (EEOC), 8, 31
can subpocena files in investigating discrimination in a
renure case. 40
enforces Americans wi h Disabilities Act, 31
Equal Pay Act, 32
Ecuual Protection Clause of the Fourteenth Amendment, 31,
public institutions subject to, 93
cquel protection principle, penmitted departures from | 94
Establishment Chause test, 14
estoppel. 24
cthical dilemmas for campus counsel, 16-17
expross authority, 23
cxpression protfered by public institutions
three-part test for upholding regulations relating to, 103—1
external regulations and institional self-regulation as Lactors in-
creasing itigation, 12
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F
facilities modification 1o ensure reasonable aceess, 98-99
faculiy
activities and interests subject to three-stage analysis, 63
bargaining units. 29
fair use. what constitutes, 112-13
Family and Medical Leave Act of 1993, 115
cligibility requirements, 115-16
Family Education Rights and Privacy Act of 1974 (FFRPA), 101, 102
controls access to student records, 101
federal statutes
aimed at eliminating discrimination can apply 1o both
public and privaie institutions, =
exeeptions to the at-will doctrine. 82
Fitth Amendment rights, 8
financial
aidd. 101
exigeney as cruse for dismissal of tenured faculiv, 79
First Amendment
dpplies only 1o public restrictions on protected activity, 103
legal definition of academic freedom centered in, 01
must recognize right to organize, 1004
rights, 8
fiscal exigeney determination, T8="9
four fair use faaiors ditficult o apphy bease they are mterdepens
dent. 113
Fourteenth Amendment
guarantees as basis tor allegations of discrimunanon, 6
legal definiton of academic freedom centered in, 61
rghts, 8
Fourth Amendment
cnters into higher eduaition in two principal wins, 55-50
rights, 8
“traed in the inducement” causes contract to be considered as
never existing. 28
Viee Exerdise Clause, 1
frecdom to protest not the treedom o disrupt, L1
Jreheit der wessenschefi See academic self government.
Full Fatth and Credin ¢ Laase of the TS Constitution, 21

G
Gy Righis Coadition of Georgetoan Dicersy T ¢ ender e
Georectarn Uracensyy CHOS™, 100
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gender
-based wage discrimination, 66
classifications, legality of plan for, 41—12
general due process principles, 92
Goldfarb v. Virginia State Bar (1973), 96
“good cause”
need for in dismissing employees for alleged misconduct, 72
governing boards, responsibilitics of, 22
government contacts theory, 13
governmental immunity
doctrine of, 10
only protects institutions. 2+
grievance procedures, 73
Griswold v. Connecticut (1963), 57
Gustavus Adolphus College. 49

H

H-1B nonimumigrant visa, 59

Harvard University, 49

Hervis v, Forklift Systems (1980), 70
“hate speech,” lack of protection, 13—+

Healy ¢. James (1972), 104
Tendrickson, Roben
Yearbook of Education Lawe. 2
higher education law, sources of information on, 2-3
hiring and promotion decisions
cqual protection and due process, 30-51
practical concerns, S1-0¢
Tlopuraod ¢, State of Texas (1996), 93
horizontal monopoly. 97
hostile work environment as sexual harassment, 66
hunmzn sub; s in research rules, 118

1
immigration, 57-0)
and international students, 100-1
Immugration Act of 1990, 58
Immigrations and Naturalization Act ol 1952, 58
Immigration Marripre Fraud Ao S8
Immigriation Reform and Control Act of 1980 (1IRCA), 58
immorality, determination of, 78
implied authority, 23

incompetence. determimation of, =7
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individual board members shielded from personal liability,
individual or institutional liahility, 22-25
individual privacy rights, 5657
inherent authority, 23
in-house counsel. 14
injunctive relief, 22
in loco parentis
called into guestion in the 1960s, 86
I re Atlantic Coust Conference (1993). 119
INS form 1-20AB. 100
institutional
accreditation, 121
custom determines where misconduct is punished, 90
formal procedures in a sexual harassment=based lawsuit,
67068
liability, 108-9
nceds as support for negative tenure decisions, -4
obligation in a porential sexual harassment-hased lawsuit, 67
rules as guidelines to survive legal challenges. 91
institutions
Jegitimately may refuse to hire any person with a disability,
30
liuble in a sexual harassment-hased lawsuit, 67
need o be especially watchful when accepting outside gifts
likely 1o offend government or chaster restrictions, 120
insubordination
cuses. 77
determination of, 78
internal staff meetings
usually not covered under open meetings legislation, -
interrogatories, 20

J

job description. importance of, 33

Jobnson v Transportation Agency, Santa Clara Cornty (19871, 10
Jowrndl of College and University Law. 2-3

judlicial deference tradition, 10

jurisdiction questions, 18

Justice Frankfurter on academic freedom, 01-02

L
Tandlord:tenant relationship

institutonad duty 1o students inarea of liabiliny likened 1o, 108
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Lawe and Higher Education, 2
Law of Higher Education, 2
law, sources of, 8
lawsuits, avoiding. 19
learning disabilitics. 98
learning freedom (lernfireibeit), 6O
hasic of academic freedom, 60
fegal
hest way to address concerns, |
definition of academic freedom, 60-61
difficulties in a search, ways to avoid. 50
legal issues
rationztle for exploration of. 1
ypes of, 3-8
lehrfretheir. See weaching freedom.
lernfreibeit. See learning freedon.
libel, 73
libel and obscenay, student publications subject o laws on, 107
litiganon, factors that increased, 11-12
long-amny statutes. 18

M

milice, need to prove, Tt

mandatory injunction, 22

mar Mory retirement, 81

mandieory student aclivity fees. when can disailow, 106

manifest misnunagement, 22

Metrjorie Webster funior Coflege v Middle States Assi. of Colleges
and Secondary Schools (19609), 122

Merthoro Corp. v Assi. of hedependent Colleges and Schools
(1977, 122

means of collecting information during discovery, 20

Meritor Savings Bank . Vinson (1986). 70

misconduct and discipline, 89-93

Mississippi Uniivesily for Wonmen v Hogar C1982), 41—42

money danuges s remedy, 21

mootiess as harrier w aceess, 19

moral turpitude, 77

motion i linine, 21

N

National Association of College and Universiy Attornes s INACUA,
National Association of Student Personnel Adoinistrators (NASPA)Y,
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National Collegiate Athletic Association (NCAA)
as a vertical monopaoly, 97
National Labor Relations Act, 82
rules on collective bargaining, 29
National Labor Relations Board (NLRB), 8
jurisdiction denied at church-related institutions, 30
will recognize community of interest, 29
national origin, employers may not discriminate on basis of. 53
National Science Foundation and scientific misconduct. 118
National Treasury Employees {nion . Von Rache (1989), 56-57
negligence, necd o prove, 74
negligent hiring, emerging kaw, 54
i~ Yeshiva University (1980), 29-30
NLRB
nonimmigrant status, 58—39
nonmanagement, 23
nontenured employeces have no legitimate expectations of tenure, 47

O

Oberlin Coliege, 49

Occupational Safety and Health Administration inspections, 115
Office of Research Integrity, 118

official immunity doctrine. 24

open meetings laws, 114

openness and disclosure, [14-15

oultside grants and gifts, problems with, 120-21

P
Papish 1. Boared of Curators of the Untiversity of Missouri (1973), 107
Persons College v, North Central Assi. of Colleges and Secondary
Schools (1907, 122
patent, 11+
performance
evuluations, post-tenure review, and comparable worth,
0305
reviews, practices used to minimize legal exposure for, 0:1-03
standirds, courts increasingly holding afl emplovees to, 35-36
Perny e, Sindermann (1972), 75760
personal jurisdiction. 18
personnet issues
and interpretations ol emplovmient contracts, 6
At religious institutions, 19-51

phiysicadly blockimg a person’s ecess as sexual harassment, 69
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Pickering v. Board of Education (1968), 03
Poctheresky . Rirwan (1991), 96
polygraph examinations, limitations, 54
post-tenure review criteria, 6%
precautions against defamation. 74
precedent, 9
pretrial and wial procedures, 17-22
private action to become state action, 13
private single-sex colleges
exempt from sex discrimination legislation, 96
privileged information between counsel and client, 5
professional definition of academic freedom, 61
prohibitory injunction, 22
program accreditation. 121
property interest as basis of due process requirements, 91
psychological disabilitices, 98
public displays of nude or seminude pinups as sexual harassment,
oY
public figure and defamation, 7+
public function theory, 13
public-private distinction, 12-1+4
punitive damages. 21

qualified privilege in defamation, 72-73
quid pro quo sexual harssment, 60, 69

R

race-hased

affirmative asction programs exception to general principle
of equal protection, 9+

hiring and promotion program, 10—11

scholarship, challenge to, 960
racial cquality in education

interest in overrides free exercise of religious rights, 51
reappointment. tenure, and promotion. -12—9
“reasonable woman™ as stanckird in sexual hirassment cases, 607
recession as a means of ehanging or voiding @ contract, 28
recovery in defamation cises, 73
Refugee Act of 1989, 58
refusing court order to protedt confidentiality, U8
Regents of the University of Califorizia v, Bakbe (19781, 1, 95
Regents of the Unversity of Michigan ¢ Fwing (1985), 91
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Rehabilitation Act of 1973, Section 304, 97
regulations relating to expression and assembly, 103—
religion, main types of institutions having connections with, 49-30
religious institutions
can refuse employees based on personal conduct, 51
expresshy excluded from AAUP Statement. 61
under protection of First Amendment, 14
religious preference questions, 5354
remedy types, 21-22
repeated requests for dates as sexual harassment, 70
res judicata, 21
rescarch and teaching, 116-19
research data. ownership and access, 110, 117
research documents at public institutions
state legislation protecting, 117
reverse discrimination. 39
right of assembly as constitutional-type issue. ©
right of expression as constitutional-tvpe issue. ~
“role models™ for students not likely o support a gender-based
affirmative action progrun in the academic seuing, -l
roles of university counsel, 15
Rosenhirger v Rector and Visitors of the University of Virginia
(1991), 105-6
rule of confidentiality, exception o, 13

rules and regulations, requirements to survive legal challenge. 91

S
“safe harbor™ for affirmative action emplovment decisions virtually
impossible, 39

scientific misconduct. 118

Section S0+ expands protection, 34

Section 1981 claims, 33-34

self-dealing, 23

sex-hased harassment

circumstinees of. 06

defined under Title VL 66

formal procedures addressing, 08

inappropriate attention regarding students, 0
indirect forms of, 71

internal sanctions or remedies resulting from, ~1-72
must be severe and pervasive, 0

necd for institutions to establish condrete policies on, 67
prevention of, 71
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relevant issues regarding an investigation of, 68
repeited requests for dates as, 70
several forms of, 69-70

sexual orientation not recognized in federal law as a class
protected from discrimination, 53
Shamloo v. Mississippi State Board of Trustees (1980), 103
single-sex public institutions, 90
Skirner v. Ruailiway Labor Executives Association (1989), 57
stander, 73
sources of
individual rights available 1o students and employees at
private institutions, 13-14
of information on higher education law, 2-3
Southeastern Communily College v Davis (1979), 35
standard for dismissing employees for alleged misconduct. 72,
“stunding” concept. 19

state action in private education. determination of. 13
state in education, factors leading to greater involvement. 11-12
statute of limitation as barrier to aceess. 19
strict scrutiny standard in affirmative action cases, 40
student organizations, 1040
student publications, 107
student records, 101-3
conditions under which can provide access, 102
restriction of access to, 102-3
student religious groups, limitations on rights of, 103
student rights
not only contractual relative o institutions but under
constitutions and statues, 88
to organize, conditions under which institutions may
restrict, 104-5
students as consuimers, 83
“sunshine liws.” See open meetings laws,
Swecezy v New Hampshive (1957), 9, 61-02

T
Taft-Hartley Act, 30
ax ssues involved in employing foreign nationals, 00
taxation and fundraising, 119-21
teaching freedom Uebrficibeit), G0
hasis of academic freedom, 60
1S, Supreme Court has never spoken categoriclly on, 02
tenure
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academic qualifications for, 43
conditions under which discrimination as reason for rejecting
will not be successful, 45160
courts exceedingly reluctant to upsct administrative
evaluations for, 44—45
tactors that shape decisions on, 42—43
nontenured employees have no legitimate expectation of, 7
only two circunwstiances for dismissing tenured faculty,
T4-75
sttuations that can precipitate lawsuits regarding, 48-19
up-or-out proposition, -3
terminating an individual emplovee. 82-33
test for affirmative acton
four factors, 40—+1

three principal models for provision of legal services in higher

cducation, 1+
three-stage analvsis 1o determine of facubiy activities and interests
protection, 63
Tide VI of the 1964 Civil Righis Act. 82
claims, 32-33
Tide [X claims, 33
tolling as mechanism to delay statute of limitation's running, 19
tort of battery, hugging as. 71
torts
involve duties that are not contractual in nature, 6
theories that challenge the traditional at-will rule, 81-82
trademark, 114
traditional legislative and judicial deference to academic decision
making, 5
trial by jury, vight to, 38
two-part process tor determining whether termination proceedings
should be brought against a tenured faculty member, 77-78

U

undocumented aliens, 59

United Mine Workers 1. Gibbs (19600, 18

United States constitution not applicable to private institations, 13

tniversity of California Board of Regents” edict 1o end affirmative
action applies only in University of California system. 93

University of Pennsyvieanic v EEOCCI990), 40—~

University of Texas law school overturning allirmative action
program, 95

unpaid leave requirement, 15116




updites on legal issues of note 1o academic administritors, 3
urinadvsis as a significant intrusion into a fundamentatly private
domain, 56

A\

vagueness and overbreadth, ©

verbal hurassment as sexual hiarassnwent, 69

vicarious liability. 54

videotape showing may also e copyright issue. 113
Virginia Military Institute, 96

voluntary efforts to address a manifest racial imbadance. -

w

Wagner Act. 30

Weered o Rock Agamst Racism (19891, 103

Weber v Keiser Altnehnem Co. (19793, 41

Widmar . Vincent (198D, 105

Worldhiride Vollsiragen Conpor. Woodson (19800, 18
wrongful dismissal actions. preciutions 1o minimize. 80
Wiwant v fackson Board of lducation (1980), 39

Y
Yearbaok of Education La, 2
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Institute for Research on Higher Education at the University of
Pennsylvania. He practiced law for five years in New York
and Ann Arbor, and holds a Ph.D. in higher education and a
J.D. from the University of Michigan. His scholarly work explores
organizational culture and professional identity in higher edu-
cation, particularly in the areas of the sociology of knowledge,
intercollegiate athletics, and professional education. His most
recent work is a study of how high-profile intercollegiate ath-
letics shapes institutional identity at large universities.

RICHARD L. PALM is assistant professor of higher education/
student affairs at the University of Missouri-Kansas City. An
experienced consultant in student affairs, particularly at inde-
pendent colleges, Palm has numerous presentations and pub-
lications to his credit. His research interests include law, stu-
dent development, and professional ethics. Palm holds an Ed.D.
in higher education/student affairs from the University of
Nebraska-Lincoln.
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